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HIGH COHKT, CALCUTTA, 1910 1921 


CUIET JUSTICES. 

Tlf ncp I 1* fcir lliciiJi'riv Ivt l Tli« Hon Lie Sip John Gzoboe ^NOocbofee Kt 

K C.I r I II A B C L (Atty ) 

I laurp IUpi ctov 1 /it I , Asutosn M ockeejee Kt,CS 1 

(icij) I MA DI (Acli/) 

TLe Hod bio Sin La'icllot SAi(DBSso> Kt L 0 


Hfn 


rtISM JUDGES 


*ir I !C1I*T II Tt^ 1 *) 

CrciL Sliriurr MiLic'rnli»i 

kt c b 1 1 as. 

'Ir Jr Tier IlArn) Ii ltlIccTo^ 
^Tuny'S 

Sip J< UN Ctof Cl Wcoiiutrt Kt 
'M B Cl 

n^IoGKirjiE Kt i I 
MA Dl 

Sip JlETtCE CltAJtl BeTLR 
< * nr lies 

6ii HriPEET HciWEt-rn Kt 

K s 

(lUPLES \\lLUAW <lini\ I\T 
I HM T FpRAin FtiT«iiri» 

Kt 

Silt Jr Tice SiniD SiiArriDDiN 
lle^DT IttVRCLL 
HOLtEOCoXJ ICfc 
«>ir HriDEPT WiiHAH Cahihor 
CA^^BC^P Kt CM j c b 
Mr Jr«.TiCE Lal MoifAV Bit HA 
B L 

BiUAtIClE CtlATTKKJi 
W A CL 

Sip Nauti I A^.rAK CuAiirr m 
Kt ha 1 L 
Billia» Tecaon Kt I( 

Sip JlSTlCB InOJtAS SVlLLIA*! 

IliaiABDTOA ict> 
Lekis Iron Ttaas 
I roH (Ol/j ) 
SSilliah Hemii 
IToafe Siacwt 
IC fe iOffg) 

hin AscTOsn CnAcriiTmi Kt 
Mp JcstjceSaiyed Ha« Ii,ai> 
Ckafles Iiotea 
Bpacbckoit ICS 


TLo Hofi ble S(p Justice Edeuap Peui 
C irAlUAA ICb 

iOtg) 

Basaata Kumar Hcl 
ucA I as {Cfg ) 
Baeiactck Eiaketi 
Kereocld ICS 
HAriKATBBoY(Cfg ) 
HrcM TlAiM LEV S' A 
ICb 

■WUEUV Etiabt 

Gpeates 

Fbaacis BrclBAtS 
Bor ICS (Ofp ) 
RiciMrP Ebtei iuafs 
1 C b (0^j7 ) i 
HaIEICS SuiTFSB 

IC^iOffg) „ 

KiRAC Sir StXD SrAUSULMCSA 

SIe Justice Afietb Hefusi 
CtmiaO IC« (0£o) 
Geofce Claus Baf eia 
Fevafb rEcosa 

IlFApES OA rAMCA 

ICS (Cfp) 'I 
Cbabu Cbaaeef CreSF 
Innr Limisat 

EttEIAAB 

HTrtirirHiiirBUTAi 

ICE (Cfji) 1 

HiFIIIT CpATUri T 
Tfaf cv {Cfg r 
AirtL 1 AJlD (f/f ) 
ZArjTAPUE pABlK 

Zauid EuuBA-n/ri-Y 
(Cff I ' 

Befia BiniPi Ceoeh 

(Of-/) 


rhe lion bio BIi Justice A J CFioteaEb ICS [Offg) 


ADIOCATFS CENERAI 

The Hon lie Db Geofce JiAiini rtAin KtvriCK I The Ho&ble 8ia Satyeadba Ffa aapa EiFpa 
K C LL D Kt (now the Rt Hon tie 

Sib Benodf CnuAOEn llimn j Lord Smba of Roifop) 

{Offo ) I Wb Thomas CLABKr riruyc rirccsF K C 

Mr B Ifc STitteb {Offs ) 


HIGH COURT BOMBAY 1910 1921 


CHIFF JUSTICrA 

I Tla Honbl Sm «- L. 1 ATcnpicp BA 1C« 

1 i^tlg ) 


The Hon bio Sir Ba ii Kt 

Tie Hon Lie Sip K C SlArLtor It 




( 'll J 

HIGH COUUT, CALCUTTA. lOlO 192] 


CUIET JUSTICES. 

T!f Hen t 1 * ^ir I^«i J:>ci Hint Jivriv Kt I Tb6 Hon lile Sin Jonv GEoncr W oocnorrE Er 
KC.n I MA PCL lAtlu) 

„ ! JciUEK n>ri r^f^ 1 U»t 1 Asrrosn IIoceibjee Kt CSl 

I MA DI {Arts) 

The Hod hte Sin lu'ccEtOT Sasdxxson Kt k T 


1 1 IS\L JUDCL-'i 


“^ir riciui n TON 1 I 

Crt iL Miriiiii ^^tuo^r> 1 niTi I 

Kt C‘'l ICF ! 

'!r Jr Tier ll*riT Lt inuriiv ' 

‘‘TJ I lifN 

•^ir J< UN m I ri A\tciji»jr Kt 


't \ n Cl 
A t To n 'It GKtrjLF Kt t *• I 
M \ DI 

ilc Jii-Tici: C'nAMi- pETtr 
f^AMrxlCK 

hir Hriiri-T IIci»it'opr> Kt 
J ( 'v 

Ouj LE3 \\IIU«T1 ( uniT Kt 
I jlNJ T FD^AJI hUTtHIP 

Kt 

iln Jr TICE Kinip hitAcnpriK 
IUtRT rtETEELL 
llOLLEOCOTI ICK 
^ir UlrBETT WllLtAP CitiriKK 
i-Ai Mien i\T < I I 1 C '> 
Mp It TICE Lai Moiuv P\« HA 
HL. 

DrciAiicvR Ciiatteuji 
M A B I 

Sir Naiim I anjan (l•A 11 rl r< 
Kt BfA II L 
Mhuasi TpuMk Kt I ( ' 
Sir JinTice Thomas Uiiuam 
niaiAKDsoN J ( K 
Lewis I ten 1 aaes 

rccii (OH ) 

^NlLUAll llrMii 
IIOARE \I^Cr».T 
ICS {OHa ) 

Sir Asptosii CnAtiDJujiii Kt 
Mp It sTiir Saitep Ha tE Iaah 

rjiABlES rjOTEE 
BrtcHciiorT 1 ( •? 
The Hon hlo Mr Justice A 


^1 • Ilcn Lie Hi Justice FDLt^D PEtti 

CiiAiUAy 10b 
(0/0 

BteABTA KcMAK Met 
uci ICS (CCs) 
Baeikcics Limii 
Keveocis ICS 

llAriKAiii Eoy (Cfs ) 
Hrcii Uaiuciet £ A 
JC** 

^iittAX Ewart 
Cpea'Es 

f>A>fi9 rrainisi 
Bor ICS ( 0 £g) 
PlCHArD Sbppi ihrff 
I tfc (O^ff) 1 
HAimcr SuiTTZB 
I C { 0 £g ) 

Kawas Sir EniwsiLllCBA 
K Cl E 

Mb Jc Tier Aetiitr HcptZRl 
CriiiRQ ICS ( 0 (g ) 
Giopcp CiArs Baptir 
Iewapp IrcoER 
EiKBzr OK Fakick 
ICS (Cf") I 
Chape CHAKSirCi csr 
Frnii LiMSAT 

EtCSIAM) 

Hrriii.TrHiiirBrTix 
I C P (Cfo ) } 

Hipiirr CPAim t 
Tpap cjt {C(g V 
Aim. £ AJiD {0/f ) 
ZArnABEB Babim 
Zahib ScrPAV/Biy 
(Cfi > ) 

Betin DiiiAri Chc b 

mg) 

J Cbotzneb I C B (Offs ) 


ADVOCATFS CENERAT 

The ITon llo Dn Ceorof HAnni Plaiii Kem ice I The Hon bio Bib SATtxPDPA Fba akka Sip fa 

KC LL D I Kt (now the Rt Hon tic 

BiP Henode CncPDiP Mimn I Lord Sinlia of Rmrur) 

(Offs) I BIr TOOIIAS CtiPKF riiupc riPBOPS I C 

£18 D L. £InT8B {Offg ) 


HIGH COURl BOMBAY lOio 1021 


CHITF JUSTICES. 

The Jfon Lie biP PAtit brciT Kt /Ho Roabr Sir n. L. ItTCnritr BA I 

Tic Hon liJoSiP K C MacLepf Kt I (Aetg) 

I 


( VIU ) 

HIGH COOllT, BOMBAY, 1910 1021— contimal 


rUl‘'M JUDGI5 


ThtHoa l)lo Mn Jcstioe I nciaiiLi, 

, Rm N G C/iuvDWiUKAn Kt 

S L BATcni.i.oit 

D D PAVAK 
r C 0 BrAMAN T C 6 
J J IIrATO’< IC& 

N C Macieod Kt 
Mb Jo iice It K'nonr ICS {Offg ) 

L J IlODErTSOK \Offg ) 

Siu Maiiaoft BfiASXAn Chaobau 
Mb Jostice 0 S Hao (Offg ) 

11 W IIlYnARO 
LL B ICS 
Tho lion bio Mr Jostiob I> 


ThoIIffi Wo ‘>iB LiLLtPOAi \ SuAii Kt ^I A , 
1L.11 

Mb Jdstice C O H Fawcett IC8 
>, IvTiir [OJJ3) 

A M Kajiji BA IL.B 
A B 'lArm LKD M A 
y M IiUTT ICS 
I C CnoMr ICS 

Sib ^'I^MA^LA! H Bctalvah DA 
1 1 B 

Mr Jottice C A Kiyoaid C \ O TCS 
J B KiVQA MA LKB 
( U,U ) 

N Bahasorji {O^g) 


AdVOi AlU OIMllAI 

The Hon bio Sib Thohaa Stha>c»iav Kt I Mb M P jAniH’«r B A 

Tlie lion bto Mr D N DAnAtiiui 


HIGH COURT. MADRAS 1010 1921 


< HII P lUSTlCES 


The Hon ble Sib Ohables AR^ou> Wnm Kt 
(Bar at into) 

M IlALrn SiLuittv BEveow Kt 
11 . A. Lt>B (Bar^t Bate){Ac/g) 
Josh Edward I owed ^VAtus 
Kt M a (liar at Low) 


TheHonbloSiB Abduii rAiiiii MA FMU 
(Bar-<tl Law) (Aeig) 

Waiter GzoRQESiLtB Echwase 
Kt K C (Bar el Lew) 
Wjluam Boat Atueo Kt 
ICS (Iclj) 


PUISNE JUDGES 


The Hon ble Sib K S Ben»oK Kc MA CL.B 

(Bar at Law) ICS 

„ Mb Justice J E P Wallis M A 

(Bar at Law) 

, L C Miller ICS 

J H Muvno ICS 
Sm 0 Saseabak Nair Kt B A 
Bli CIE 

Abdur ItAEiM M A (Bar at Law) 
"Mr Justice V Krisbnaswahi 
Aytkr da B 1/ 

W B Aylino ICS 
P B Sdndiba Attar 
BA BL 

I H Bakewtll blb 

(Bar at Law) 

C G SprNCBR ICS 
W W liiiriipe ICS 
(£ar-at Law) 

C P Napikr (Car of X«w) 

I Frarcis 1>dPbe 
Olppibld ICS 
James Herbert Barb 
well (Bar at Law) 

T Saoasiva Attar BA 
ML (Diicon Bahadur) 
FaIZ ITASAvBADKUDDm 
Ttacji AI a (Bar at Law) 


The lion ble Mr Justice T B Sesiiaoiri Attab 
DA DL 

V Diwan DAhadur C V 

Kcmaraswaui Sastbz 
TAB BA BL 
Alcxakdtr Lidderdalz 
Hanhat ICS (Par of Law) 
ViuroB Murray Cocrta 
TnOTTER M A. (Bar at Law) 
Sir Lewis Grehvillk Moore IGB 
{Offg) 

Mr JusticR K Srinivasa Attanoeb 

BA BL 

C IvRisnvAN M A (Bar 
at Law) Ditcan Bahadur 
Jorrw GuNN'Bunrr BA 
LLB {Bar af into) 

C E Odoers M A B L. 

(Bor of Law) (Offg ) 

V Ramesam BA B L. 
JoBN Willi A»i8 Huqkes 
ICS (OJJg) 

M D Devadoss (Bar af 
Law) 

M Venkatasubba Bag 

B A BL 

Bao Bahaoub C Kbishkaswamt 
Rao B A- B L (Offg ) 
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HIGH COUl^T MADllAS, 1910 mi^ontirnted 


w jcm^GENinAi- 

T»<* fV ''IB I •< ‘^i\AitrA»l \rirr HA > The llonblo itn F U M Consrr (Lar a/ 1 w) 
B L. ( 1 1- J 8 SnwiTASA AYrAHosn B A 

^ J’r. C. 1 \kntn {t ol /««■) BL. 

J U I o \pjo B^ BU K ‘sRi'srvASA Av^avoaic 

'tr < I I «\)« WAMi \YyAP B \ BB 


HIGH ( OUIiT iVIXAHABAD 1910 1921 


Cllll 1 JO>Tl< FS 

Til* lion blf ''ir Jon*? Stanuv Kt 1 \ t J 1 | The Hon llo Sir Gboeoe Ldwarhs Knox Kt 
{Liimslff el Lav). I JB ICS ( ) 

OtotcE I’icnAnps Kt { 1 dwabd Gbimwoud Mpars 

KC J B rtj /<)«■) ' Kt {Darn f > tt r nv) 


Ill'-VE JUDGES. 


The Hon bic ‘«n Ceoj ic buviMii Ksox Kt 
TI ICS 

1 < Batcr;! Kt B \ B I 
1 1 

Mr JcmcE M < Rkmaiius 

(L ir ( ttr at Iaii ) 
K< II 

'SAIYAtl KaTAMAT 

llcrsiis lliam^Ur 
at La\) JP 
n U Onii-riN I J 
108 

\\ TcPniu. J 1 
ICS 

TCI lOOOTT J 1 
ICS 

F M U CllAMIER 
(Darrt Ur al Lau) 
SloUAJiMAC BatiI) j 1 
(Lam$Ur at Law) 

A E Bytes B A 
(VarriAftr at Tnv) 


The Hen hie Mit Jdsticb D 1 Lvle JP 
(I C h ) {Ok ) ^ 
Dr SvxuAsLa 
Baiivdts BA 

LL 1 ) C I E 
0 I\Atsn KC (Bar 
ruler n( Law) M A 
(Ow »0 J r 
B Lindsax JP 

(ICS) 

L STCVTtT JP (IC 8 ) 
AB&tJi. Baoot (Bam« 
ter at Lav) 

\V Wau\cn (ZJ-irnefer 

nf /nw ) 

B T Dalai, I C b 
(Birnefer al Lav) 

GOKUl. Pb\sad Rai 
I ajiadto MA 
ILB 

Justice Dr ^ M Sci-AiHAh IKD 
(Brtintfer at Law ) 


The Hon bio Jostioe K Lai, Bai Bakadcr AC A LL B 


GOALBNMENT ADAOOAIES 

Mr A E IlY\ES BA (Barrifter al Lav) I Mb W WAiiacn (BorrMter of /ot ) {0(}g) 


HIGH COURT, PATNA, 1915 1921 


CHIEF JUSTICS 

r\ MtiiER Kt 1 ( 1 The Hon llo Mr Jawai^ Pra ap Rai BAHAnns 

I (Ufa) 


The Hon hl» Sjii Da" 



HIGH COURT PATNA 1820 l92l~-coniimial 


JODGFS 

The Hoable Sir Basanxa Kcuap Mimcx, The Hon bio Mn. Justice Tbuilui 1 a\jav Das 
IvT.ICS {Laratl^v) 

Sin Justice Jawau Pp»*'ad I ai Leonaip CirRiSTiA> 

Baiiaddb Avkw JCS, 

William v*rACn*i. sin John Allxandlb 

CouTTs CII It s Hit Jp TICE Stkachea Bccxsiil, 

{Daralhm) K( {Bar a( Lav) 

GO\EP\lltNT ADVOCATE 

Mn SciiiD SciTtN Ahmad [Lot al Latr) 


HIGH COURT, LAHORE, 1020 1921 


(Uicr JUsTii lb. 

The Hon blc SmSBADrIiAt,KT 1 D (Z?nf al Zou) I The Hon Lie tsii (mu Kt 10*5 {Utn) 


PUISNE JUDGES 


The Hou hie Sts W Chbvis Kt [ The Ho 

, Mb Jostiob H Scott Smith 

W A LeRossiosol I 
, L II Lbsuc JOHIS 
A B DnOApWAT 
Adoul RAoor 

, 8 WiLDcrporcL 

{Temforary) 


Uo'Ir JpsncE A E MACitsrip 
{.TmfVTory) 

C Betan I*Mr»fAX (OSj } 
C L Dph&as {OSj} ) 

D M II Hatbison ICS 
Akpcx Kadis Sueixh 
K D (bar al Lew) 

A Campssll, ICS 
, Moti Sacas (OJfg } 


QOVERNM' \T AD\0(. ATt 

BIb U a IIbbsest 


THE PRIVY COUNCIL, 1010 1921 


LOBD CHANCELLORS 

Lord (now Eabl) Lobkbppn 0 C BI C I Lord Bpcsma T£r 

\rscouNT IlATDAirs Kt OM I Lord (now \iscocm) Iinlav OCHO 

Ia>rd Bipkevustd 


BtEMBF PS 

EABL of IfALSBOrA 

VlSCOtTNT BIoBLEN OF Blaoebdtn (Loko 
President) 

Lobd Ashbourne 
Lord llACNAartTEN 
Lobd Jakes op Hfreford 
Lobd lavDLEY 
Lobd Alverstose 
Lobd Dunedin KOVO 
Lord AtSInson 
Lobd Coluns 

Lord Shaw of Dunfkrmlinb 
Lobd Gobelu 
Lord Db Villters 


Sir Edwafd Fbv 
Sir Samufi Wat Baft 
S ir Ford Kobth 

Sir Samuei Obiffitu G C BI G C J 

Sib Artiidb Wilson 

Sip Henri Eweae Taschereau 

Sib Alfred Wills 

Sir John Tide 

Sir Edmund Barton G C If f 

Si£D Ajieep Alt DIE 

Lord BIersfi 

Sir Charles Titzpatrick G C BI G 
Sir Samuel Pvams G C B 
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itmnriib-<»>iiw 


Lorn ^'on.70'c C H I- KC.B. 

Loan lArara or Wapm'cto'* 

lyOEO 

Sra Jo ncA ^^ILl.J*V!» 

I ALL rticciTAyr (Ixirn Tut lor^) 
Lorn 1 Afoot, KCN O 
®ia Ctorct lArirriA- 
Airnrr CnAX'tiu. 
riti. lAjrrrrty CC-MG 
ly^rit \VE^^^^aT 

hm txit« To c I^st KCMG CJ 
\i corin’ llAU'A'ir K T„ OJI 
trr 1 orrrT ^o^JlCIr 


hir I AwrL'O K < 1 F 

lA>rt licKJiAmit 
Lon ^rnATncLMiL 

*5ir ^^ALTtr I ntLLtwori Bapt (Lnpi> 
1 niitinorE) 
lx>ri» BxrrM ali 
. \ I rt>v\T i *ir G C M G 
, 1a>i n Scott Hi> k^Os 
j Srr Ions Hfiii Dame^ KCMO 
Mr Jc Tu r Di n 
(OAiLFs JfSFin JJoiirrTT 
AnTticn 1 ‘'IITok 

I &ip Aontiv K^ox KC&IO 
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ABADi 

St L^MlUorC A I) TfNAVT 

I L P 33 AU 757 

ABAKDOKHEKT 

Stt LivD AcQnsmox 

I L. R. 47 Calc €04 

5<»La>D1.0PD AND (TllASSrER) 

L L R 40 Calc 870 

Stt Occmrci Holdino (37) 

24 C W K 117 

See Toaoe uask (G) 

I L R 40 Calc. 814 

See Utdeb oaiyati noLcrvo 

L t R 42 Calc 751 

■ ol a child— 

See Pr»AL Code (Act XL\ or I860) 
317 1 L. R 41 Bom. 162 

of claim to estate— 

See IIPfDD Law — Widow (33) 

L R 46 I A 259 

1 Tenancy di?ided into separate 

Tenancies— Partition unJer 1 tatoa lartition 
Act 18 0 ard one maUo 1 j Civil ( ourts liiscueseii — 
Prolip Clianiier Ijrif v Auinwla ha ila Shala 
10 C ir \ SI8 appioieJ A ealo by tho tenant 
of an entire eeparattJ tenan y constitutes aban 
doninent Ram I^qciian Kulu jAOLnNATii 
Mis EB (1916) 1 Pat L J 270 

2 Occupancy holding — Tran let 

ol portion — ejftelof ^vbitqnent pirhiionoi — IThere 
the transferred portion of a boiling is by parti 
lion among tho landlords allottel to the share 
of one of tho landlords tl o latter cannot treat 
the Iran !cr as a rchnqui Iitscnt or abanefoo 
ment of tho holdinR— RojO i/o^i v 4nani/a 
JI P ClottJliT/ 1 L n 4’Cak 172 referred 
to — ‘'CBAJ Dio Narain Sisaii t Iaciu NARArt 
fciven 2 Pat L J 225 

3 Transfer o! portion of hold 

ing— effect o/ subsequent 7'ar/ifion on A partition 
of the landlords interests does not confer upon the 
lioMers of one of the ten malals or paltit right 
iigainst tenants or their a ignecs which the land 


ABAWDOMDIEHT— co'iW 

lordsdidnot posse s before the partition and rhich 
do not necessarily result from the partition 
Jhorefore whero tho transferred portion of a 
bolding IS by partition among tho landlord allot 
tod to tbo share of one of tho landlords the latter 
cannot treat the transfer as a relioi^ubmcnt or 
abandonment ol the holding Suraj PEq Naiuin 
S iNont Psciiii NArars Siaan 

2 Fat L J 226 

4 Sob lease by taiyat — Aon frana 

leralle cxcuponry \\hor6 a tenant having a 
non transforable right of oceurancy stlls it and 
having obtained a sub lease from the purchaser 
remains m possession and cultivates This need 
not amount to abandonment SzFAitOA't v 
PasiDER Uai 24 C W N 117 

5 By tenant — TTAat w When a 

raiyat without giving cotico goes away from the 
land be has occupied and neither cultivates it nor 
pays rent the landlord is justifiedin assuming that 
be has relinquished it and the raiyat Las no right 
to ask to be re installed on tho ground that he 
never formally relinquished the land Mere non 
payment of rent is not evidence of abandonment 
hot non payment of rent eoupJed with non occupa 
(ion of land is evidence of an intention to abandon 
It Gohep Siicisu I Aufiddiv SuEiaa 

24 C W N 717 

C T mnt (ransfernng entire hold- 

ing but retaining home lead but not p mg rent 
— Atronjer ta juyssesston of land leased — Posses 
Sion i/aiii uD«r adierse lo landlord Though there 
IS no inflevible rule of law that a Court is not com 
etent to determine that the rights of the parties 
tigant are reaUy different from what is aUeged 
either it is abaolutely necessary that the deter 
mmation la a cause should be founded upon a 
caee either to bo found m the pleadings or 
involved in or consistent with the case thereby 
made Where notwith landing tho sale of the 
entiro bnd of on agricultural tenancy the tenant 
remains in occupation of the homestead portion 
covering about one tenth of the whole area with 
out however mal mg any arrangement for pay 
ment of rent to tbo landlord Held that the 
tenant mu t bo taken to have abandoned the land 
Time does not bc,,in to run Seams tho landlord 
in favour of a stranger n occupation of the. 
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ABANDONMENT— conri 1 
leased land until the tenancy has terminated 
Where the tenant was not shown to have dia 
continued paying rent until well within the 
period of Lmitation Held that a suit for 
recovery against a stranger in possession was not 
time barred IsnAN Chandba Dsopi t Nism 
Chandra Dnupi (1917) 22 C W N 853 

7 Tenancy divided into separate 

tenancies — sale of leparated lenanty whether con 
etiCutcs abandonment A sale by the tenant of an 
entire separated tenancy constitutes abandonment 
Util Lochan Ivoer V Jaoernath Misser 

1 Pal L 3 270 

8 01 Plea — Powers of legal prac 

titioner regarding discussed Meharjan Bibi t 
Syed Kamrpddik Hanz 24 C W N 385 

ABATEMENT 

See Civil Pbocedurs Code 1903 O I 
B 10 I D R 35 Bom 393 

i^ee MatNiENABCE 1 L R 41 Calc 88 
See PERSONaL action 

I L R 2 Lab 189 

ABATEMENT OP APPEAL 

See Civil Procedure Cope (1908) 

0 XMI a 0 1 L P 42 All 540 
See Limitation Act (IX op 1908)— 

5 I L R 33 All 235 

Sen I ART 182 6 Pat L J 731 

■ Death ol app llaot— 

See Civil Procedure Code 1908 O 
XXII sn i AWD 3 

1 L R 1 Lab 487 493 
0 XLI a 22 I L R 44 Mad 828 

- ■ Death o! respondent— 

'See Civil Procedure Code 1003 0 I 
H 8 I L R 1 Lah 532 

" ■ ■■■... 0/ oppeol in toto where 

one of (he reipondenla »» tcAo« faiour a decree was 
passed joinfly with others had di d and her leyal 
represenlalues had not been brought on the record— 
Cuil Procedure Code Act V of I$0S Order XXII 
rule 4 Id the present case the three plaintiffs 
claimed to bo the heirs and la possession of the 
property of one H 1/ who was the original mort 
gagee The plaintiffs claimed jointly a sum of 
Rs 7 “’84 as due nndcr the nicirtg3g«f Tho detea 
dant admitted that plaintiffs we e'the heirs of 
the mortgagor The Lower Court passed a joint 
decree in fayour of tho plaintiffs for Ps 6 6 0 
Against this decree the d lendant preferred this 
appeal on Ist October lOlu It was admitted 
that Musammat // one of tho threo plaintiff 
respondents died m lOlu and that iippcUant 
knew ol it but took no steps to bring her legal 
representatives i e her daughters on the recc^ 
ntld that the decree being a joint one the appeal 
havin'’ abated against "Musammat U abates m 
its entirctj tide Order WII rule 4 of the Codo 
ol Civil Procedure Bipj Oopal v Umesh Chan 
draBose 6C W \ lOG Tartp Dafadar r Khote 
fanneua JS.6. fO (7 ir ^ OSI Dharangtt \anni 
Y Chandeshu-ar Prosad II C IT A 601 
BaJ Chandar Sen v Canga Das I L It 31 Cate 


ABATEMENT OP APPEAL- oncld 
4S7 P C Rao Qhulam Muhammad Khanx ftahar 
Alt 5S P R 1896 Khuda Bathsh v Malhra Das 
62 P R 1913 Halu v Lola 41 P R 1915 and 
Jatnna v Surjit 67 P R 1919 followed Sab 
PARI Lal t Rau Lal I L R 1 Lab 225 


ABATEMENT OF RENT 

See Bengal Tenancy Act s 38 

6 Pat L J 665 
See Lease I L R 87 Calc 293 

Landlord AND Tenant (Lease) 

I L R 41 Calc 493 
See Landlord and Tenant (bent) 

19 C W N 174 
18 C W N 66 


ABATEMENT OF SUIT 

See Civil Procedure Code (Act XIV 

OF 1882)— 

ss 360 371 1 L R 40 BoiQ 248 

s 3.3 L L R 38 Mad 643 

Set Civil Pboobdure Code (Act V of 
1008)— 

89 02 AND 03 

I L R 88 Mad 1064 
0 I R 10 X L R 35 Bom 893 
0 XXn F 4 I L R 41 All 283 
See Hindu Law (Dauosteb » Estate) 

I L. R 38 All 111 
See Limitation (34) L R 44 I A 218 
See Maiicjoub Prosecution 

4 Pat L J 676 
5«« Muhammadan Law —Will 

I L. B 42 All 497 
See Parties I L R 45 Calc 862 


Sea Personal Aoxios 

I L R 


Lab 189 


Sindu l/aw — Peier 

Stoner s suit to set aside an alienalton by widow 
whether sureties to hts legal representalii.es A suit 
by a revet lonec to declare that deed of rehn 
quishment eveouted bj a widow is mvahd as 
against his reversionary nghtr abates on the 
death of the plaintiff and cannot be continued 
by hia legal representatives Saivaham Ingle Rao 
Sahib V Bhaiani Bo » 5aAi6 I L R 27 Mad S8S 
followed Mitthiisami Mudahyar v Jlastlamani 
I L P 3S Mad S12 distinguished CAir«voli* 
Punnammdh v Chiruiola Perra u I L R 29 
ilad 390 Omar Khan V Nta ud din Khan 22 
Mad L J 210 and Trtbhuwan Bthadar Singh v 
RameAar Bakhsh Singh I L P 28 4H 727 
(PC) se h R uj I A ISO referred to CaiNA 
Vebbayya w Laksuminarasamma (1914) 

I L R 37 Mad 408 


ABDICATION 

See -Mahan I 1 L R 43 Calc 707 


ABDUCTION 

See Penal Cohe s Sol 


4 Pat L J 74 
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ABDUCTIOS-fo'' i 

— II fj( ,^n fj rxnmti 

t-rrian i tt t-> ff~i -ft f(r to n/trry a f 

Vrrrv rKfin,-, c/~rtKrt Cc^fe (Ul XI} cf 
Jf'O] t S''/-~}rii y'orrr « 3w of the 
Penal Co<le appLe^ to t'le c e cf aWuction of a 
Cl*- ed m-o*ni3 mien to co’npcl her to caanr 
ITe «xTd traJTT therein fmpLe •* m » ^*'1 
fci”“ thronrh a fc m of n>ma e whether the 
Mc la >3 laet Tihd or ro Tiiicp Knis >^0 
Ornrss r FvfEECE (101 ) 

1 L. S 43 Calc 641 


ABETMEhT 

Cf ABETME'CT or IK VBtTUENT 
^fe Drt lAW 

Set Cor rtrjcT L L. R, 41 Calc. "SI 
Stt 'IinOMCPtN L-Vff— PlO^MT 

L t. R 39 Calc 4M 
Ste Prvit Ojnc— 

s 31 -to 1 L.R 36 Bom 524 
10 ' 10 « 121 1-1 \ 

I R 34 Bom 394 
■ Sul 3>0 1 I.. R 33 All 664 

• 4^“ 15 C W H 565 

Stt Rcbuc Pcottcctop rrt\ or 

I E. R 42 Calc 422 
■■ adriee whether amoonls to 
S'** I evAL Coor 10' 

5 Pat L 3 129 

— — — of Harder— 

\cTrcrois Acyt it 

1 L R 41 Cate 10*2 

of 80 abetment— 

^relsnaLCoDE s lOn 

22 C W N 1045 

of aapply — 

Stt Teaoino with Ent it 

I L R 43 Calc 1Q94 
— ■ Xhe abetment reitions 

of the Penal Code apjU to nn olTtnce created ly 
bre law franed unlcr the Calcutta Aiuaicipal \et 
PaoiiODn CUANDHA Das t Coptopatios op 
C alcutta 24 C W N 19o 

— ■ ~~ Jnulijnltny a publ G 

ttrianl to inittynte a Mnrjislrnte to lecept a brtOt — 
ilaQttlrnte tol tnstiyaled~Pennl Cole { let SLl 
of ISfO) tf JOT 108 Erpl (2) (1) 109 JIC a»d 
IGl The words when the abetment of an 
offence IS an offence do not mean when an 
abetment of an offence is actually committed 
but that when the abetment of an offence is by 
d Smtion or description an offence under the 
Penal Code that is when an abetment of an 
offence is puntshallo under s 100 or s 116 or 
other provision of the Code then the abetment 
of such abetment is also an offence ^\here-9 
instigated A a bench clerk n the Court of 1/ 
a Presidency "Ma^i trate to instigate the ItUer 
to accept an illegal gratiGcation for acquitting 
an accused in a case pcnlmg before him and 
granting sanction again t the toraplainant in the 
ca e an I A receieed such gratiffcatiou as a police 
spy and intending to get & arresteJ and did not 
in fact instigate M to accept the same Uetd 


ABETlIENT-eoii ? 

thM S was piiltr of the abetmcLt of bribery 
nnder JCl rend with 8 llC of the Penal Code 
It IS immatenil to the gnilt of the abettor whethe 
or not the per on first abetted falls m with th 

I Inn of the former knowing his criminal purpos 
ot intending to enuse its defection Fmprtsa v 
TrojlHtlho ^af\ Chovdhrp I L. P 4 Cale 36S 
referred to fcPiUL CiiAniirin t Emperor (1918) 

I L R 46 Calc 607 


ABI5HE0AM 

effect of— 

set -tfen I L R 40 Mad 177 

A6RARI LAW 

See Hem il Ftiise Act 
«« PoMBin Vbkapi Act a of 1578 
see Madbas Vbkari ACT I op 1836 


AfiSCOSTlINa OFFEIfDER 

•?« Criminal Procedufe Code s 512 
I L R 38 All 29 
I L R 41 All 66 
see Nr4ri.li without WArrAVT 

I L R 38 Calc 304 
i. t CniMiML Proubdibb Code (Act V 
OP lb 15 ) s bb 

I L R 39 Had. 83] 


AB COVDINQ SUSPECT 


Nf« 


retnm oi— 

M< I ntT\ r P l ■'OD SBIIAMOUR 

1 L R 39 Calc 458 


ABSENCE 

Sf< Complainant I L R 43 Calc 305 


ABSENCE OF CHARGE 
Set Criui al Tte 


I L R 41 Calc 602 


ABSENT PROPRIETORS 
liability of — 


ABSENT WITNESSES 

Set AAitne i 1 L R 47 CMc 758 


ABSOLUTE ESTATE 


ABSOLUTE GIFT 


ABSOLUTE ISAM 

- The re umption of an 
absolate innm b\ Covernment and the grant by 
them of a Bjotwari patta docs not put an to 
the ocenpanej ri hts nequirel bv tenants Xrv 
KATAPPa Chaetolu r nr ^ 

I L R 44 Mad “tSO 
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ABSOLUTE TITLE 
■ — purchaser ol— • 

F lit DC T VI —I ‘•DorjirsT 

I L P 88 Calc 620 

ABWAB 

iLLL'-i VL Cei? I L R 45 Calc 25D 

^ Iri^E I L R 89 Calc 683 

A ' Ix-jiiioiu I L R 45 Calc 858 

fit I rritAllof \in or ISIU 

20 C W N 034 


> Ullarr*'aa— Incocto Tax II pajaMe 

on — 

kee I^^oltL Tax Act « 2 

"O C W N 83 

1 jmjileei*~JteHt 

•‘J}t7<QnUtmwi AcHVlIlof Wj) » 7t^Re 
(jjflaiion 1 III of 1703 e» Ci n»d CoBfra<‘f 
If iijoij a fur interpretation of tlio tcrm» of the 
<rntract tlm turn rlaimtd can Ic OceincO part 
of tlio Hctiinl rent tlio teiunl !<■ hounrl to pa) it 
if on tliQ ot)i r hand tlio nirm clainccl can onl) 
ho rc;;ard< 1 ai an imjoiition in niJilion to tho 
ttcltiBl rent tlio atlpnlation for ilH payment l» voi I 
Under n 1< ivo of certain 1 inda tlio ) early tent waa 
r[ic[noil na a ciaed at a certain rale end at the 
and of tho lenie In a clvuvo entirely distinct from 
tlio one vvti( ri in Uio rent woa aiic^aeJ a profivion 
virai made for tho delirer) of Imik Mhicli nas not 
(.xprcitly or hy Implication mado part of tho rent 
riiu plalntlfTM oroiiglit a suit for arroam of rent on 
tho haalfl of thn lease claiming a deduction of a 
(crtain sum of uonoy for unculturahto Dnd 
iind seeking to reoovor arrears of rent Insides 
husk ilioy further chimed cesses upon tho 
u nount stated to ho rent and not upon tho amount 
(laimod ni price of the husk t y/<hf that the sum 
t laimod as tho value of tlio husk did not form part 
(f tho consolidated rent but vas an ladopendcnt 
Item falling svitliin tho description of an traposi 
(ion In ad lilion to tho actual rent i9onnum Soo 
luf V Shrtdh IMct 7 n 7f ; J Ram 

ftiiroin Miira \ I iiunn Chand Sini^fi 7 0 U A 
V03 G SarJar v Oinsh CJnnfra Phavl 
suri 0 II A 17C Rrlshna Chnndra Sen r 
humla ^aovUnj Daiitt J T R 20 Calc Oil 
krtehinla 1 Ta>a I \ ItsIwIAU Strear JC C I J 
njiprostil 7 ill i Cliran Rtf CJnudfinj t 
Voi il Cliiindrt f lo<f I I R 31 Cal S3I du 
linguiBhcd JiliiUhnrt Sinyhy Chulhan J7ff7ifon 
I J R I"" C lie 131 1 olhn 7r(M<jf Sinjh \ BtI 
7 oimir hKTi I I J 1 Cilc 72'' rtferred to 
MiTiiunv Imsvn i Tot\ (lIH**) 

1 L R 40 Calc 800 

2 — lltQ I of ISI2 » 

d— I) Itt) rtneh of ttitral tiimi J irnliontila^jHtvaOl 

la u hi« rcfoieridf* nt rent— 7 trry turn u}\ch (t 
r'»nji frr f ” J r f < n I o'c p it 1 1 tf re»r— y ull 
7/enf/i ifcouo onjonln ton lej in rlie ensc 6u( 
o(teplri f r /rnrs n» (jor il lot if tnaj te JeparUit 
fro \ 1 1 7hinion 7 (mh Kidd /il after statin 
that tho niiniial rent was to in l(s SMI pro 
cce le I — JleiidoH this I fclinll roiitiniie to my in 
tho month tf Ithadro everr %cir t! e sum of Its Ij 
nstl ti ’ll /■ (iisusl) for tho Isnnr Tiiakur at}our 
I 0 ito at ArlnipunJ If I fail to j aj the aforesaid 
» iiu ntnl at ly then joii rlmll de luet the ramo from 
'he Tiinnej rcinllteil to me ns the rent or me for 
• ho amnint along t ith or separntelv from the 
arresri of rent 1 shall not take objections there 


ABWAB —con'd 

to /7eW on Ih'* toistruetion of the InlA j/al 
that the sum of Ps 1 was not intcnlt J bv the 
parties to be part of the consideration for th« uso 
and ©''cupalion of tlio land or as part of the rent 
anl l>ein'» an ftiira'j was irre ovcrablc Per 
&^^»epsov f J — Tlio rule lliat has been fol 
foned in this Court is tliat each case must depend 
upon the proper construction of the contra 
b fore the Co irt an 1 if upon a fair int'rp elation of 
tho contra t it can b" seen that a particular sura 
M ep -eifcl in tin. contraet o agreed to be paid as 
the lawful con iileration for the us and occupation 
of the hnl t e if it is really part of tho rent 
although ii)t dcscrilcd as such th landlord can 
recover it Tlic opinion of tho majorits in Ra II i 
ProetIHtnjhy 7 af Aounr Areri ! T R 17 Cnlr 
720 even though not strictly nece sarj for the 
dccieion of the cas" having been acted upon 
*int.o I85 j fihoiihl not bo departcl from by 
Division Renebes of tho Court IVfjoy SI^o 
DoDiicriA t Ki fsiiKA IJEiiAPy Biswas (191") 
21 C W N 959 

ACCELERATION 

. by the widow to next revet toners— 

6/e KiNDU Taw— 5\idow 

I L R 41 Bom 93 
Fee IIisDU Lvw— REvrnsioszB 

I 1/ R 44 Bom 255 


ACCEPTANCE 

?ee Bill of ExclU^aE 

I L R 41 Bom 5C8 
1 L R 48 Calc 584 
See CosrnAcr I L R 47 Calc 683 
, Bet Lvso AcoojsmOH 

I Z, R 44 Bom 797 

Bet Orrcit 

— by credilop — 

5ee Limitatiok 

I L R 38 Had 374 

— by Pleader — 

See Vaxalatvama 

I L R 43 Calc 884 

ACCESSORY EASEMENT 

See Ev3B«e^T3 Aot (V of 1832) a 2t 
I L R 42 Bom 629 

ACCIDENT 

pica ol— 

See PsvAL Code s 80 

^ 19 C W N 1043 

ACCOaiMODATION PARTY 

fiee OoMKicr I L R 47 Calc 583 

ACCO&IPLICE 

See Co^s^tnAOY to waof Wap 

I L R 88 Calc 659 
Bet CriMiNAL PitocEDDHE Code isns 
S 337 : L R 1 Lab 102 

See Tvidevce Act ss 25 114 133 lo7 
I L R 35 Mad 897 
1 ■ — ' CorrofiWfi/ion — jI7a(« 

rial parfieulnrj— 7(7<n(ity of aceaeed Before tho 
testimony of an accorapheo can bo acted on it 
must bo corroborated in material particnlars 
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ACCOjIPUCE— fonrJ 

TL'to Cl is bo corroboration not oiil^ ns to the 
crfnc but also as to tho i lentitv of each ono of 
ths a ens-'L. Thu is no t<>.bni si rule but ono 
fouaJed on Ion-* judieial erp^rienco EurtPOB 
r Lam Moui'f tutcKrnrnTT (1011) 

I L. R 33 Cite 6S9 

2 . ■ — — — ■ Sfyordtlfttirtatio- 

c tinj a vron^-dorr for t‘e pirpot f>J dts 
ecirry and ducJoture of on oJ<»ie<--\feessifjj of 
comUoralion—-rTiJ€rtt tef (/ ej 1S72) at IJt 
13 A person who msVes lumsell an a^ent 
for tho prot^ilion with tho purpose of discos cr 
in' and disclosing tho eommis ion cl an oQince 
ciiher befo'o associating with wrong doers or 
Ufore tho aclJal perpetration of tho oflcnce 
IS not an aeeomphro bm a spy dctcctiro or decoy 
whose CTiJeaeo does not re«|uiro corroboration 
though the weight to be attache 1 to it depends 
on the chiraclcT of each mdivi I lal witness m each 
ca e Rut a per on who is as ociated with an 
olcnce with a cnminal dt i-wi and extends no 
ai 1 to tl e pro elution till after its commis ion is 
an aceomj liee requiring corroboration I ex r 
Ut pf'fii S Hoir S'! If 316 1 ty v Dotefini; 
u (ox C < u03 htg V ItuUtM 3 Co* C C 
« '■ rex T 2Ji<f/ey ■ Cr App Pep ^3 73 J P 
"30 P*y w Shaflor ShoCay Tefia uareporfsJ 
Cr Co i'S approved of Que n Empree* v 
Jaettloram / h P 79 yom v63 distinguished 
bv Iloutnooo J an I di.3ente<l from by Dos 
J Eurzron r CiiAnticia^ Ssno (1910) 

I L R 38 Calc 96 

8 - leeompfice Te h 

ri TijoJ — Corrol orohan Under* l31oftboLvi 

dcnco Act a conviction is not illegal merely be 
c II 0 it process on the uncorroborated testimony 
of an accomplice To justify tho Fligb Court 
m 8 tting aside tlio coaviction it is necessary 
to show not only that there is no cortohora 
tion bat that the Judge taking all the evidence 
together was wTong m acting on it Where 
immediately after a dacoity and before tho arrival 
of tho police one of the aceusci who bad been 
cajght made a confession to a private person 
namin the other persons concerned in it except 
two one of whom no nam d two days after in bis 
confes ion to the Bfagistrate which agrcoil with 
th" evidence subsequently given by the mformcr 
both tho confessions being afterwards retracted 
and anotl er accused rnaJo a confession naming 
all the poisons inentioncl by the approvers 
the two accused and tho latter liaving been 
arrested at different times and places and thoro 
was ovidcQco that some of tho dacoiCs were seen 
in company tog tber shortly before tho dacoity 
and that they were absent from their homes 
shortly after it Held tliat the confessions of 
the two accused and the other facts were snffi 
cicnt eorroboration of an approver who had been 
believed by the Judg“ and assessor as against tlia 
CO accused who had not made confessions LSLVN 
3f4LUK V Kiko Empehob (1911) 

16 C W W 669 
4 I Teslunonjof deeom 

ptice Spy or Informer — Corroboration Per llan 
riNOTO'v J — The testimony of persons who have 
been members of a criminal conspiracy or else 
have joined it for the purpose of betraying Its 
secrets must bo very carefully scrutinised and 
much weight cannot bo attached to it unless it is 
corroborated by other circumstances Per Moo 


ACCOMPLICE— coiiff 

kCnJEC J — ^^!lcro a witness has made himse'f 
an agent for tho prosecution before assocnting 
with tho wrong doers or beforo the actual perp 
tralio’i of the oflmce he is not an accomplice 
bat he may be if ho extends no aid to the pro 
sccation until after the offcnco is committed V 
mere dctoctu o or decoy is not therefore an accom 

n ' :e nor an orioinil confederate who betrays 
ora tlio crime was committed \ ct an acces ory 
after tho fict would be an accomplico if he had 
before betrayal rcolercd himself liable as such 
vVs the crime of conspiracy is complete tho moment 
thcro IS coneectel intention members of the con 
epiracy who after such agreement ha\o out of fear 
or rcpcntiiico transformed themseli es into spies 
and inform rs do not thereby ccasa to bo accom 
pti cs and ibtir evidenco requires corroboration 
of the same extent in 1 clnrseter as m the ea e of 
accomjibcc* liLis Bciuni Dis t> Ki a 
ruruior (toil) 16 C W N 1105 

5 — ■ - - ■ Iccompiice comp 

ttnejof — CoTToboration rejuireJ nature 

of An accomplice is a competent witness and t uei i 
is no absolute rulo of law which enacts that tho 
convictioa on tho evidence of an accoswh o is 
bad but there is an established practice foimiled 
on the judicial ospenenco of generations which 
requires corroboration by somo untainted ertdenee 
and that in n material particular pointing not 
only to the crime but to the participation of the 
accused m that enmo Sun Nonia t Livo 
EiirtaoB (1013) 18 0 W N 560 

0 . — Eiileneeot Tie 

Appellant nho wa tho station master of a railway 
station MAS pro o uted along with another per on 
who was tho goods clerk on a charge of criminal 
broach of trust as servant Tho goods oWh was 
further charged with having committed an oSen o 
under s 477A and the Appellant with abetment 
thereof The facts appeared to be that 0 the 
servant of a firm of merchants loaded a consi n 
inont of goods on behalf of tho firm at tin. tppit 
lant 8 station but Ic s than tho actual weight wa 
entered m the books of the Railway Company 
and the freight credited to the Company was ba ed 
on tbo fal e weight and a sum of Ps 2 more was 
allOgOd to have been paid by Q and appropriated 
by the accu eJ Held p r Ndwbocld J That 
O was not an ai-cotnpUce within tho meaning o( 
that word as u elms 111(6) and Io3 of tlia Indian 
Evidence Act even if ho was a party to a conspn 
acy to defraud tho Pailway Company m as mu h 
as bo was nob concerned in tho oil n e under 
enquiry aal tho Sessions Jud e diJ not mi dire t 
tho Jury when ho tol 1 them that the\ should hold 
tho Appellant to be guilty rf mi apiroj nation if 
O 8 ovidon o bo bcherod without warning them 
that it was unsafe to convict on Lis evidence nnlc s 
It was corroborated m material particulars j\n 
indication of tho moaning of tho word accomplico 
(which IS not doSacl in tho Fviden o Act or ant 
other Indian Statute) may bo found in e 337 
Criminal Procedure Code Pamastcorit Govrdin \ 
Emperor I T P "7 Had 2 7 at pi 2,7{1Pfll) 
rcferrcxlto PfrCnimnmi and Sew sit. Jh | a 
JJ Thsb the facts alleged di clocc 1 an fP , 
either of receiving a bribe or t)iil of tnnilral 
breach of tru t and tho S i I ns Ju },„ 
misdirected the ^ury as to tlie mil nin / 
a and the mi direction was inch a* vllfnft 1 t e 
trial P<r SuAoisci. Hcda d That tocomtl u* 
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ACCOMPUCE— <;onf<{ 

an accomi-lice there need only be the intention of 
fiisistmc in the commission of a crime but h* need 
not know exactly what enmo 
Cartel QtaiCKlvi f) Or Apv ^33 (JW3) 

referred to That oven if Q was not an atcompiice 
in the technical sense of the term, his ovidenM was 
no better than that of an accomplico and shonld 
Itavo been dealt sv ith on that footmR 'J*® J“«" 
t Chando Chandahntt 21 IV {Cr) 55jJSM 
dhtnudclmv tlrhprtii 11 R ,3Cale 361 
trSM and Man Chandra Chandra v Queen 
ImJesa 1 1^ T 2lC«lc a'’oUS23) le'etredta 
Ihat the learned Sessions Judge should hare er 
sUinodtQ the Jury what an acoompitce sias and 
fhould hare ashed them to say upon fho facts 
before them whether (7 was or was not an 
Mice The Jury rhould further hare heen told 
that 0 was a part j to the conspiracy to cheat the 
Railway Company ho was an accomphte and it 
i-a not Esfc or proper to convict upon bw evidence 
Without corroborationm material particulars pie 
andee should have also evphmcd to the Jury what 
was the nature of corroboration necessary in smli 

aoooed and satisfaction 

see CtMl. rSOCEDTJBE CODE O Win* 

B 3 I L E 45 Bom 245 


ACCOUNT 

See \ccou'rrs 

Ste CrTlL PPOCEDUBE CODE (AcT V OB 
IfiO'’ ® ^ ® j L p 40 Bom 158 
see CooiM««o-aB ^ ^ 

5<e Co^'rxsvoD3 Accooj«t 

Ste Decree (CseoutioM 

I L F 84 Bom SSO 
See DERKHAN Aobiccltubists PeUEr 
Act IWII OT 1879) 7 13 

I L B 41 Bom 455 
I L R 45 Bom 210 323 
See HI^DO Law — PabUtiov 

1 L R 43 Calc «9 
See LoriTArrov Act IX or IVOS scu I 
Art 02 I L B 45 Bom 313 

Aet 100 J L ft Si Bom 515 

See 3IOOB I L B 43 Mad 429 

Ste PAJ*t\EBsinP (12) 

I L. B 43 Calc 733 

5«e Suit for Accowt 


— adjistmeot o! — 

5^e< pAttTNEESiupT 15 C W K 882 
1 D R 27 Bom 159 

— ■ by Gnatdlan 

Set GcARDjivs AHD Waeds Acp (VIII 
or ISOO) 8ECS 31 {a) So 

I L. R 44 Bom 852 

— current mutual^ 

See IjjjiTiTioN Act ('iT or 18<7 Sen 
JI Ut So E L R 32 All U 


ACCOUNT— fon/J 
■ ■ ' suit lor— 

See ADiiXMSTEAron rEvpENtE me 

I L R 39 Calc 587 
I L R 41 Calc 771 
See Civn. Pboceduhe Code (Act \ of 
1903) 1 D’ I I* R 40 Bom 439 
See Cosmos JIasaoer 

I L R 40 Calc 150 
I U R 44 Calc 800 
See Court Fees I L R 39 Jlad 725 
Act s 7 I L R 45 Calc 634 

See Dekeihs AcricrtiuEisTs RruEr 
Act S3 2 13 15D 1C 

I L P 34 Bom 161 
t L R S5 Bom ZOi 
s 1,^ I L R 34 Bom 158 

I L R 37 Bom 614 
6 13 t L R 39 Bom 73 

A<,« ifiSDt tAW—lABTITIOS 

1 L R 38 Mad 556 
See LiinxiTior Act 18/7 Scit II 
Arts So 115 IJO IS"* 

14 C W N 121 
See rAPTvcBsuiP 1 L R 40 AU 44$ 
See PiiivcrPAD asp Aoest 

I I R 43 Calc 248 
I L R 41 Mftd 1 

1 — ' - . — — — ■■ • Adnuntilrator pen 

dettfelile accvunlsol ahen not obitetei io ly pa hea 
and pautd by Cotat »/ enaj be reopened in the 
absence oj Jraud or oini«<on— Principe on tchth 
rofHffiMMOn le thargei objection as to proper tim» 
for itth »7 objection When aicounts subnutted 
by an sdininistrator pendente hie have been Pa 5 d 
by the Court in the presence of pirtiis cntitW to 
call Or bun to account and such parties have bad 
an opportumtv of being heard he cannot there 
after Ira called upon to ticcount a^sm to such 
parties or thi>ir representatnes unless fraud or 
nustakc or omission on the part of such aJmmu 
trator pendente hte is proved m sut-h accounts 
An administrator pendente hte discharges hjs duties 
of accountabiUty when his accounts are complete 
and honest and do not contain false or frau 
dulcQt entries or omissions If the parties had 
any objection to the principle on which he chargi-d 
fats conunissiOD on the assets they ehould have 
objected to It when the account was before the 
Court IvHiTtsn CflAjfDBA Acrakva Cdow 
D nrar t Ossiovd Beeby (19U) 

16 0 W N 832 

S - - — — Suit for acci>UT t — 

Citif Procedure Code {Act X/V o/ JSSd) as 12 
13 — Suit for account ogamst agent— ^rotj mit bj 
agent — iSeporofe friof if illegal — One auil if should 
bealagcdpeniing decnion irt tAe other — Fesjudiea'a 
C being sued as agent to account for moneys 
given to him instituted a separate snit claiming to 
wcovei a corfam sum which he alleged was due to 
him from the prmcipal over and above the amount 
m respect of which account was sought from him 
Held tbat the decision in the former suit cannot 
operate as a bar to the tnal of the latter on the 
principle of res judicata That though it was 
desirable that the two suits should bare been 
tned together there was no legal bar to their bemg 
tried separately though the same ground might 
haw to be traversed over ogam Section 12 
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ACCOUKT-<onfJ 

Civil rrpcfdnre CoJ? E»s ro applieitfon to mitt 
r( this iinl CiiJixcm KiuAn 'liJraDA* r 
r*ExUATno Natb Rat (1011) 15 C W N 930 

S ■■ . ~ rnr>ci/»»t l^nt 

—Fre-fri •rttppeinltilyOetO f^r*i<for»9* lom 
foK f JcT j«yTn<n{ cf J3\nt d<lt* vhttAtf 

rn n rrt tj tke Li rr ord ff t*t }( rt of a dtfta td 
froprn ^~-L rtttil o’y—Limtjtion A(t of 

] >' S) S'’} I dii — I Ua of Ltin/tfion tindtr 

Of 1f{ lilen pn rr^nfuj eftrr fttrou* fut 

jhr) tf I ni il jn vrJtr 4et I II/ of ISCS • 30 
A proprietor appointed by the other co proprietor* 
ct an e lite as common inanapcf tnereof for 
tie pcrpo»e of realiiin;; ft* profits ami appro 
I ntins tl rn to the pasnenl of their jomt «lebt 
IS an aprnt of the other proprietors ami ot tho 
1 -al repre«rntatiros of a proprietor rinee deceased 
tiiilin Vrt fcT of the Limitation Act {1\ of lOOS) 
and the penwl cf limitation of a wit for necounia 
Irou^hl b\ the htter a"*in t such mans-^r »s 
pot erred tl rrtl e t\ hero repeated demands for 
Bcroints strre alle-ed in the ibint to haro been 
rale but the dates were not mentionc<l nor 
proved anl tho demands appeared to hato con 
timed to tie termination of tho asener it was 
JtU that li_„itation commence*! to run from tho 
dale of tlo termination ot tho nceno A plea 
o! limitation unJer the limitation Act may bo 
rai ed on the hearing aflcr the remand of a caso 
It tho III,,!! Court notsi ill standing tlio failuro 
of a cimilar pi a taVen only under s 30 of Act 
MU ISfO on tho first hcarins in the Court below 
CuAspPt SlADiun BinvA r NoBiv CiiAnnitA 
I area (1913) L L R 40 Calc 108 

i* ContiAKOua— C<iuM 

vfnelion ^nicro there aro deahnss between two 
parties which pive rise to a continuous account 
to tUt one Item il sot paid shall bo united with 
another and form ono continuous demand tbo 
whole tosethtf forma but ono cause of action and 
cannot lo divide 1 llonity r ttordttcorlA IS 
C S v’5 « i followed Kroan Nath Mitba 
r DmoBANOiit Soaiia (lOIG) 

19 C W B 724 
I Xi R 42 Calc 1043 
5 . - — Account «ut( /or 

<w/j pf ml fendtn} rtfirtnce Jot atcovvX Jn a suit 
for account where tho defendant resisted plaint 
id's claim for an account costs were awarded to the 
plaintiSs up to and including the hearing by tho 
decree directing reference for an account Utah 
X Bexoal Stove Co (1910) 20 C W N 368 

0 ■ Xtmifafion y|c((Xr 

of 1S77) Sch II Art 89 anil 8 —FtMtitpal and 
Agtnt — Dtath of Pttnexpal Uaung son# some of 
vhom Kere minor# — Proprietor appointed hy co 
proprietors manager of estate for payment of joint 
dtfts— -Omission to bring cross appeal to iltgh Court 
or ft erott objections vnder s 661 Civil Procedure 
Code 188'’ — Bar to decree for claim »a full on 
appeal to Rrity Council In this case which was 
an appeal froQ the decision of the Iligh Court u 
Clandra ilol'nb Barva t Aotin Chandra Borva 
I L It iOCale lOS their Lordships of Uio Judicial 
Coremitteo found that there was no eridenee of 
any kind that a demand tor and refusal of acconats 
was made after tho death of the plaintiffs (appd 
lanls ) father end that there was nothing m tho 
plaint to justify the inference drawn by the High 
Court m that respect adversely to the ptaintiffs. 
Held that the minor plaintiffs being entitled to 


ACC0U^T — conia 

the benefit of s 8 of tho Limitation Act 187" anc 
Art 89 of Sch II of that Act being apphenble t( 
fho snit thcro was nothing m the provisions o 
that Articlo to protect tho defendant (rc pondent 
against the liability fo render accounts from Julv 
Ibfffi (as decreed bj tho Subordinate Judge) and 
limit Ins liability to do so only from August 1001 
(as decided by tho High Court) In the absence 
of any cro s appeal by the plaintiffs to the High 
Court or any cross objections filed by them under 
a. £61 of the Civil Iroceduro Code 18S they 
coiifd not obtain on this appeal a decree for ac 
counts for fho whole period ot tho ageno} but they 
were entitled lo tho restoration of tho order of tho 
Subordmato Judgo for accounts for tlie longer 

; criod NoBix CitsvDBi Babea v CiixirrEA 
Iaokab BanrA (lOlG) I L. R 44 (laic 1 


" Circi/msrniice# ii» 

irAicA aceounltstUledbetieetnpKirlies may be rt open 
tl— Fraud — 5u6danfml error Accounts settled 
betwren parties may bo re opened on tho ground 
ot substantial error or fraud If the errors 
ATo suflicicnt in number and impoitaneo whether 
they are caused by mistako or by fraud tho 
Court has a tight to open tho accounts But 
when tho account is between pcTSons jjj a fidiionry 
rcbtion and tho person who occupies tho position 
of accountin'’ party— that is the trustee or agent 
is tbo defendant it is easier to open tho account 
than it IS m cases whero persons do not occupy 
that position tint is to say that a less amount 
of error will justify the court in opening tho 
account irdfiomaon t Bartour LI 0 th D 
829 ond ilehtllar v iroffacs S Voo / 1 J " 
followed Biiaowax Baiciisu SisQit V Josin 
Damodabji I L R 43 All &3() 


* rnyiHCHf 


&!/ 


debtor — /ipproprmfion fo fnncipof or inferc t 
creditor to whom principal and intcrc t are oned 
IS entitled to appropnato against tho mtere t any 
sum which tho debtor pays stipulating that it is 
lo bo appropriated against tho principal If tho 
debtor on paying a sum stipulates that it shall go 
in discharge of principal tho creditor cari refu o to 
accept It on that condition but if ho accept it ho 
IS bound by tho appropriation Mherea creditor 
receives a sum which the debtor docs not appro 
pnate to interest and the creditor behoving* that 
compound interest is payable makes on entry in 
an account book showing tho amount due at a 
certain date by crediting the sum received with fri 
terest to that date he is not precluded frm after 
wards oppropnating tho sum to Infere t «) (j ^ 
account IB tal en on tho basis that rlrntj (rtmtt 
IS payable Judgment of tho Crurt rf ()#■ f I |rf 
CommiBBioner IS reversed Lemi Chased i.,„. 

vHon — 


PriBcipol infercif— /fppropffe/f^ 

/•afe 0/ inferesf — Fucrttion rf JlC,l e , , 

c.„i ( 1 0/ »„ ' 'T-JuiPl 

an account of prineijal a r-J bWett dui ,i 1 


f principal ar-j faWett doc 
nary rule as to raymenl# ly i) , 


pnated either to r/ir ^tJwJrW .t J, rW- 

•re first to bo api Iicj p., ^ t/);,r J ^ 


aWe with ycarJr ' 

PWnU Jy fl^Vltrr we-e^ ^ 


amojmu so w»r/|?4i*«^re^C''- 




( 13 ) 


digest of cases 


( I'l ) 


ACCOUNT BOOK— con/cl 

simple interest ifeH that the creditor had not 
by tbia statement appropriated tlio payrnenls 
against the principal so as to be precluded iroin 
applvmg tho rule stated aboTo The divert tion of 
tho High Court when makinc an order for rcatiln 
tion under s 144 of the Code of Civil Procedure 
190S to fix the rate of interest pavablo will not bo 
lightly mterlered with Where in tie c» c ol 
restitution of money paid out bj a Receiver under 
a decree tho Court ordered restitution to tho oppo 
site party wnth Interest at a rate higher than tho 
Wanh rale an appeal was dismu cd \ 

TADPI APPA RvO 1 pARTUASARATIlt ApPA RaO 

(1921) I L R 44 J ad (P C) 670 

ACCOUNT BOOK. 

entnes in as evidence — 

Stt Mauomeda’t Law— Marphoe 

1 L R 45 Calc 878 
Res Judicata I L R 1 Lab 83 
presumption to be drawn from — 
iS« pRivcrp^n AND AoENi (Accoi sts) 
1 L B 43 Calc 527 


ACCOUNTS— conW 

O J T JO 0 \LI rr 4 oixl 33 Dehendro 
NaVAIn SiMiA t Narendpo Nahaiv Sinha 
24 C W K 110 
— J)el<ii(laut tliftiii (d 
and J’apert tci fd In a suit for necoimt the Dc 
fetulonl s I lea that Lo was preparing the account 
when ho nss di mis ed and a superior olTicer tooh 
possi Sion of all the | aprrs without pi'ing him 
any receipt for the same was pro\ed Jldd tl at 
It was impo ille for the Defendant to render an 
account u'lthout the I laintiil s producing tho 
papers that were with them JatindpO NatD 
Dutta t ‘JoRESH CfiASDRi Rov CiiowDnrrv 

24 C W K 942 

— — A 1 ent Collector em 

ployed under a regular agrtement si as called upon 
to render accounts up to l^th \pril on or betoro 
13th May 1914 No accounts were rtudered and 
on lllh October IDIG ho sins di mis J and a 
auit for accounta instituted on £7tli \iigii8t 1‘118 
Ilellthat \rt8 1 13 and 1 10 of tt c I imitation \ct 
did not apply and to be made applicable it must bo 
eh<s « that tju, suit was not apetifically provided 
forintlie tltiliiie J ra i 1 IM MOOKERJEE p 
Maharaj KimaP 26 C W N 61 


■ I. piodnction o!— 

jS«« Haomthaie power op 

1 L R 38 Calc 68 

— title page of— 

i8«e JIaohtoate pouer of 

I L R 38 Calc 68 

ACCOUNT STATED 

fire LiunATioN Act 1904 « 19 

SFat L J 371 


ACCOUNTS 

See Accottnt 

See Dissolution op PaRTvepsiiip 

I L R 42 Calc 914 
Sit LivttTATioN Act 1909 Ant 89 

28 C W N 61 

9re MoRTOAOP (pedesution) 

I L R 48 Calc 22 
See rpoDATE I L R 48 Ctlc lOol 
iS«« Residuaby LrovTEr 

I L B 41 Calc 271 

tc opening of — 

See Principal and Agent (Accoists) 

I li R 41 All 635 

suit for— 

S« DpitKiiAN Acmctri TUrisT R wtv 
\o-i \X\II os IS"')) 8 \i{d) 

I L R 43 Bom 1 

See pArTNEPsnip 

I L R 2 Lab 851 

Defendant refu mg to p-odcce pa 

pets — PreevmpUonagatnsthtm — Eudence Act (/ of 
1872) » 114 {,\y~Comjniis\oneT a report aeeepicd hv 
trwl Oourt may he revteufd on appeal — Co ta of 
tehole enqiitnt may he ordered agatmt dbatfvetite 
Defendant — Defendante may he transferred to 
category of Plaintiffs after preUminary dteree~~ 
Deere may 6e avrted tn jatour of non, appeahng 
parly — Ciwl Procedure Code (Act V of 1908 


ACCOUNTS AND ADMINISTRATION 
— 6Uit for— 

See Court Isct Act (MI or 18'0) 
S 7 CL R (F) AND B 11 

I L R 89 Bom 545 


ACCOUNTANT QENERAL 

See FxEcvnoN op Decree 

I L R 44 Calc 1072 

ACCRETION 

See Alluvion I L B 40 Mad 1083 
■See Drvoal Vlllmon Act \I or 

5 Fat L J 1 


See LinDLOro and Ten vnt (Mrsc ) 

14 C W N 681 

Island formed i i f^e 

mouth of a ritef evbsequerllj benimtig joined to 
the mainland ou«erj/ip of Where an i land is 
formed in tho mouth of a nv cr which Bubscipiently 
becomes part of tho mainland through the drynng 
up of the intervening channel tho mcrcaso being 
perceptible or sudden tho land which formed tho 
island IS not an accretion to the mainland but 
merely an adjunction and tho owner of tho 
mainland obtains no proprietary rights therein as 
agaiost Government Subiva Rao Rviiadur y 
Xltt, bcCRETARY Ol STATE FOP InDII ( 1913) 

J L R S'* M-d 57 

ACCUMULATION 

5eeWirL(27) I L R 47 Calc 76 


ACCUSED PERSON 

‘fee Charge I L R 42 CalC 957 
•See (hiniiNAL pj ocEDURE Code s« 110 
200 437 I L P 85 Bom. 401 
N 342 I L R 45 Bom 672 

See Cross eiauination 

I L R 42 Calc 9o7 
See Practice 1 L R 40 Bom 220 
See Peview 1 L R 38 Calc 82 
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D GE&T or C\SI> 
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ACCUSED PERSOVS-<-c"rf 

‘■ff ^^rT-cr 1 L. R. 45 Calc 720 

eitniaalioa ol— 

CitiTMz I L. r 42 Calc 057 

rroccocri. toi r •« 41 

« 2o C W N COO 

t Jr»-T naitT or ttial st 

I L. R 37 Calc 467 
' ‘T jirr Trill. 

L L. R 41 Calc 7 

n?bts ol— 

■'ft or 0 . 1 CTT 

I L. R 41 Calc 173 

ttateces's by — 

!s<< CriMiMi. rroccDm: Cane (\ct \ 

< r 1^'“!) •>% IG- 

, 1 L R 34 Dom fifiO 

*!■ « DcrisiiTio’t I R 40 Calc 433 
ve Wrrxr -I I L. R 46 Calc 700 

— Talae ol ilateaents by — 

f Civsno DEiTit nr niait on ^^ou 
Girr ICT I L, R 39 Calc 855 
■ Questions to by Conrt — 

S e Cciui'di rsocEDonc Coot (\ct V 
or 159sl e at" 

L L. R 89 Mad 770 
- Rlcht ol (0 recall and cross examine 

prosecntloD tritaesses— 

A<e CeiMiML PflocEDcrr Coor (Act \ 
OP ISJS) « 

1 L. R 39 Mad 603 
■ • " itetemeat ol— 

&u CniumL FBOCcocrei. Cone s 3C4 
1 L R 39 AU 898 

ACBbOWLEDOMEKT 

Stt Ad iiNUTEiron peM>r\T» Ute 

I I, R 41 Ca!c 771 

AcK^OWLEDa»^E^T OP DEBT 
S(* Dectoh ixD Ckeditob 

r L R 41 Calc 137 
Ste IliTcriTTA I L R 46 Calc 746 
S<e Lease I L R 40 Mad 910 

See LijiiTAno'e Act (XV or I8<7) 8 19 
See LisiiTATio’i Act (IX or 1008)— 
ss IG 19 I L R 35 Bom 383 
s n 
8 20 

Ecu I Abts lie Cr a 19 

I L R 38 Bom 177 

See llAnoMEDAS Law — Gift 

I L R 33 All 627 
See BlAnosiEDAN Law— Lecithiact 

I L R 48 Calc 259 
I L R 48 Calc 8 6 
See Moutoaqe 1 L R 38 All u40 
See 1 EcisTKATiov AcT (HI or 1B(7) 
s 1 (n) 1 L R 35 All 202 

See Stamp \ct (II or 1899) — 
ss 2 {23) G2 AI.D 63 

I L R 35 AIL 290 


ACKNO WLEDOMENT-^oh/ 1 

12 Scii I 1 and 

I L R 41 AU 189 

Ej lather ol a son by a lemalo slare— 

S Mlkam iadan Liw 

1 t R 1 Lab 229 

conditional op ration ol — 

See LiuiTinoH Act (I\ or 1908) s 19 
I L R 40 Mad 701 

la pleas ol another case— 

<e< LnnTATiON Act 190i s 19 

1 L R 1 Lab 357 

ol legitimacy— 

See Maiiomediv List 

23 C W N 50 

of claim against Ward- 

See Limitation Act (I\ op 190S) s 19 
I L R 44 Bom 871 
^ . O’jie^jfHperf 4einow 

leJjtnenI w^efAer aeLneiclrdgmeiit oj debt — Sfawp 
Ut{tl o! 1S22) Seh 1 irl J — Sit/e/ice— ii'ntfi 
(lon Ifl (/\ of IPCS) t J'^Shmp dulj In an 
account between tho parties beaue<l Account 
current Lent b> the plaintiff tho defendant was 
debited with advances mado b) the plaintiS 
together with interest on sums due from time to 
time am! credited with poyments made by tho 
defendant tbo balinccs being esmed forward 
half ycarb On tbo account being adjusted 
andstated a certain sum? AO £ uns shown due 
b\ tbo defendsnt tbo pkintiff appended the 
words 1 accept this correct and tho defendant 
subscribed bis signature thereto The account 
was continued tho said sum being earned forward 
and further sums were debited to the defendant 
blit there were no further items of credit Hell 
that in tho circumstances of the case the intfru 
ment was not an acknowledgment of debt within 
Iho meaning of Art 1 of Sch I oi the Stamp 4ct 
and was adnussiblo m eTidence without bemo 
stamped Brojenrfer Cooinor v Bromomeyee Choto 
dhrani I L R 4 Cede SSn Lrojo Oobmi Shaha x 
Cnftfcl Ch>endtr Shaha I L P 9 Cak 127 and 
\Kvd Kumar Shtha x Shiiriiomoyi I K R 15 
Celt 163 folloued Oalstattv i Hutchison 
(191.) I L E 39 Calc 7S9 

ACKNOWLEDGMENT OP DEBT 
See ActtkOWLEDOMENT 
See Court or Waphs 

L L E 43 Calc 211 
iSec Lishtatiov Act s 19 and .0 
See PniNciPAt. and Surety 

I L R 44 Caic S78 

Liimtati 11 Alt (IJk. of 

1903) B 19 WLeretLo principal sum advanced 
onamortgage bond was P "UO and on payment 
of Rs I '"51 anendorEcmcnt was made on tfc bacL 
of the bond in tho followirg term — laid cn 
account of ll e principal as per separate sccoun s 
Rg 1 "ul only Held that the endorsement ten 
stitutcd w vaUd scknowkdgnient debt within the 
meanmgofe 19of tbeLiniitation \ct Shearman 
c Fleming o B L P CIO distingui led Pea 
sasna KUMAE Pot r ^1RA^JA^ Pot (lO**!) 

I L P 48 Calc 1056 
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DIGEST or OASES 
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ACKNOWLEDGMENT OF SON 
See Ac-kvowleogment 
See Maiiomedih Law— Ackvowledo 
KENT or SON I L K 49 Bom 28 

ACKNOWLEDGMENT OF TITLE 

See Mobtoaoe I L R 42 All 575 

ACQUIESCENCE 

See Admin isTRATOn tendente lite 

I L R 41 Calc 771 

See Adverse possession 

L L. R 40 Calc 173 
See Civil Procedure Code 1003 O 
\\I R CO 15 C W H 428 

See Custom Z L R 89 Calc 418 
See Evidence Act (I op 1872) s 115 

1 L R 35 Bom 182 

Se IltxDU L.W Aliemtion 

I L R 40 Calc 960 
I L R 41 Calc 703 

See 1 APTITION Si IT FOP 

^ I L R 38 Calc 681 

$e« pRORiTE I L R 42 Calc 480 
See Settlement Construction op 

I L R 39 Calc I 
' by Govcrament— 

See Actio pepsonalis uoritue cum 
PERSONA I L R 35 Bom 12 
1 ' Order ol demolition o! un 

authoiised erections— Disobsdienc^-Nefotia 

tions loi COmpiomise—/^^ aeseemenlof the tcMe 
prenntes tnetudmy the utifiulherntd pcrhont and 
reeeipl cf rates and ta^s for ih same — takulla 
Jilunictpal id {Deny III of ISOJ) « ilj $50 
Where alter the passms of an ocilLr of demolition 
under s 449 of the Calcutta Municipal Act nego 
tiations have been going on between the person 
directed to dcmoliih an unauthon ed erection and 
the Corporation the receipt of rates and taves by 
the latter on re assessment of the whole premises 
including the portions objected to during the 
period of such negotiations is not an aciuiescenco 
on their part in the continued disobedience to the 
order so as to disentitle them from proceeding with 
the prosecution for such disobcdionco after tho 
failure of the negotiations Lalumi Karatan 
Mahto 1 CoppoPATioN OP Calcutta (1910) 

I L. R 37 Calc 833 

2 ' — Tosstsstonjor many 

years b>j co shartT — Pre•umpt^01 — Consent ivhen 
one CO sharer has been m etclusne posse sion of 
a particular plot for a very long time and has 
made constructions thereon the presumption is 
that he 13 m possession with the consent of tho 
other CO sharers TI e other co sharers cannot 
after lying by for many years come m and af^ to 
have the constructions demolished Lahaso 
I vUAR i SIababir TrwAEi {191«) 

Z L R 37 All 412 

3 ~ - v-hen knouledge comes 

after act There can be no acquiescence with 
out full knowledge both of the right infringed 
and the acts which constitute the infriogemoit 
Xhere is a distinction betwecnacquiescence occur 
ting while the act acquiesced m is in progress and 
acquiescence taking place after the act has been 
completed for a mere delay to take legal proceed 


ACQUIESCENCE-coneW 

Ings cannot by itself constitute a bar to such 
proceedings unless tho deity on Ins part after ho 
has acquired full knowledge has affected or altered 
tho position of his opponent Sta3U Chaban 
Baisya t IhiArcLLA Sundari GerrfdOU) 

10 0 W N 882 

4 uhat amounts /o— 

Doetrsne «of to be snroled in faniir of partj folinj 
possession of land 1<J wonyfut means fhe pLxintitl 
sued for recovery of possession of land on dcclara 
tion that It was included within his tenancy under 
the defendants landlords who had induced him to 
give up possession of tho land upon a promise to 

E ay consideration for it or m ovchango to giro 
inds situated elsewhere niithcr of which how 
ever was given to tho pltmtifl Hell that tho 
plaiotiff did not stand by m such a manner as 
to indueo tho defendants to bchcio that ho 
assented to tho acts of tho defendants and tho 
doctriDO of acquiescence had no application irxj 
tho circumstances of tho case That tho defend 
ants acquired no title to tho land and tho Court 
should not assist them In disregard of tho pnn 
ciples of justice equity and good conscienco to 
retain possession of land which they had semed by 
questionable methods That a Court of Equity 
will not have recourse to tho doctrine of estoppel 
or acquicsceoco for tho benefit of a party who 
doos not eomo into Court with clean hands 
Jaiiabaddi SIandal t Debnatii Natm CttAU 
©BURT <101^) 20 C W N 657 

5 — — . — ‘l,s}oppl^otttt 

property aoW by one of three brothers — oMer Ircthere 
elandtny by for years and allouiny lenjee to spend 
larye sums on bnsliltny operations One A C died 
lo 1907 li'avmg to his three son* a busine s and 
imroovablo property including an ahnla and somo 
lueka buildings in Lyallpur which ho had purcha ed 
for Rs l''o In July 1600 b M his second son 
sold this oliata and lueha buddings to one G M 
for Rs 2 600 G M icamodiately began to build 
and spent some Rs 3 000 on erecting a two storeyed 
house on the site In 1913 he old this hou e to 
tho Punjab National Bank and they spent Ks 207 
OD alterations In July 1916 tho j oungest brother 
and tho sons of tho eldest brother (then deceased) 
sued for possession of the property on the ground 
that 8 SI had no right to seo it without then 
consent Held that the plaintiffs long sitence 
coupled with tho fact that they knew all along of 
tho building operations and abstained from assert 
ing their oim rights showed that they acquic ced 
in tho aalo and that they wore consequcntlyestop 
ped from asserting those rights Oopi Chand v 
BarnChand^mP T7 Jl 1911) Hope Mills v Str 
Cowas)%J Beadymoney {13 Bom L B 162) St/ama 
Charan-r ProtvUa {19 Calc 11 ^ 88'^) and Delia 
Smijh V //ot« (35 P ]V P 1910) followed 
Jaharaddi Mandalv DibnathP,ath{20 Calc J[ iv 
637) TatikyobKhanv Muhammad 1uauf{l h P 
9 All 431) Piauntkal Bhayal V Bameshar Bhagat 
\1 B B 16 All SS and Beni Bam v Eundan 
Lai (I L B 31 AH 496 P C ) cited DHA^PAT 
Rai V Gurajiditta Mal 1 L E 2 Lah 258 

ACQUISITION 

See Land Acquisition * 

— by landlord — 

See Madras Estates Land Act (I op 
1908} 9 6 SUB s (6) s 8 

1 L B 39 Mad, 914 
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DIOCST OF CVSES 
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ACQumno'*-<^ 1 

— iy 

Eft F rurr* I ixm Act bs 

C S I L. n, 39 Mad. 841 

7 «jnW< lo a f-ff* n t' >•}<»>; rrl n tilt bj 
oitrrn fK .^-p I » ruN^ ''uui r P*i 
ILinitin IVi in (I •!() 1 Pal L J 259 


ACQUITTAL. 

ClUtlSAL lECyEDlPK CODE— 

e ^ I L R 41 AIL 439 

21 1 Pat L J 204 

c 405 I L R 40 Bom. 07 

FS 401 423 Axn 43'* I L. R CG AIL 4 
as 42t 233 and 3< 

I L. R. 39 Mad. 627 
fs 4‘'3 A'tn 43'' I L R 57 Mad. 119 
L L. R 31 AIL 118 
s 43S I L R 33 Mad. 1028 

e 43'> 42. AMI 423 

I L. R 39 Mad. 605 
L L R 41 Bom 660 
5 « CrniiXAi. Tee<pa «5 

I L. R 41 Cilc 002 

Eu Prt-IDENCT 'IVOISTR-ITC 


S<« PnsTiois AcqciTTiu 
S * Saxcno'* rop rnosEcenoH 

I L R 44 Calc. 970 
— — appeal Irom— 


Bit AoTBcrois Acquit 

I L R 

effect of— 

Stt CoKeiAiXAST 


I L 


R 42 Calc 365 
R 41 Calc 754 


Stt CoNSpmiCY 
Bit Cotspibact to wage War 

1 L R 38 Calc 659 
15 C W N 646 

of cnmlnal lunatic — 

Bit Crdhrai. Fbocedurg Code (Act V 
OP 1893) B 471 

1 L R 43 Bom 134 

Order of on Repision by High Court — 

i5ee CniMiSAL Procedure Code s 435 

25 C W N 609 

power to alter flndmg of — 

Bit Dacoity I L R 41 Calc 350 


■ power to revise an order of at the 

instance of private party — 

<0ee JuBLDiCTioN OP ITioH Court 

I L R 38 Calc 786 
revbion of orders of — 

Bit WRO'^OPUI. COKPDfEUEVT 

I L R 47 Calc 818 
1 ■ Previous acquittal— Ae^vitrol 

tinrferp 282 of iJte Penal Code — Sa6«e5uent «»»* 


AC Q UITT AL“^o n f 

p6ii»l tindtr $ 500 ! j the ytrson dejamed in res 
prtt of tKf tame ttal(menl~SubHquent jTisseailion 
rot barred — Cnninol 1 roeedure Code {id I of 
I59S) » 405 An ncquittnl under s 182 of the 
pMial Code in re pcct of false mfonnation con 
lamed in n petition to the niann;;cr of an estate 
ia no bar to a subsequent prosecution for defama 
(ion onder s COO of tho 1 cnal Code on tho same 
•tatements SAnrfccIAnn GoJiain v Emjeror 10 
C n h SS distingunhed Pajisebak Lal t 
Mcmiswar SI^Q^ ( 1010) 1 L R 37 Calc 604 

2 Prtnous acq uttal 

jiea of—Aequitlal of tome auustd charged leith 
noting ffriewtis hurt and murder — ■Liabihli/ of 
tilbert lo be Ined for llie tame ogenets — ProseevUon 
dory found lo be false as lo the grievous hurt and 
murder —Criminal Procedure Code (Act I of 1^93} 
s 403 \n acquittal of some of the accused on 
chargM of notin'’ armed with deadly weapons 
gneroua hurt and murder is no bar under s 403 
of the CniDinal Proccduro Code to the trial of 
othera concerned in tho samo offences IVhere 
tho Sessions Judge was of opinion at tho on inal 
trial that the prosecution story as to tho manner 
m which tho deceased met his death did not repre 
cent the truth and ocqmtted the accused though 
ho did not disbelicvo the fact of a noting having 
occurred while ono of tho Assc sors believed the , 
wholo story —Held that the High Court would 
not interfere with a pending prosecution against 
others for the same offences BisAuit Das Ohosh 
T Kng Emperor 7 (7 IF Y 493 distmguubed 
LOSAt SaSDAR V M£DERKntK(1010) 

I L R 37 Calc 680 

3 — — — ■ ■ ■- — InquinjunitTWorl 

men » Breath of Conitad Ad ( XIII of IS 5) a 2— 
lltaring concluded — Cast adjourned for judgment— 
Abeence of complainant on date of judgment— 
Pou.tr of Magistral fo oceiiif— Criminal Prote 
dure Code (Ad 4 of 1898) t 247 Section 247 
of the Crimmal Procedure Code does not apply 
when the bearing has concluded and the ca e is 
adjourned only for judgment without the attend 
anco of the complainant having been speciallv 
directed and an order of acquittal on the ground 
of the absence of the complainant on tho date 
of judgment i« therefore ihcgal Gzami Char 
DBA Das V Bhvsar Das (1919) 

I L B 46 Calc 867 

4 — Charge of conspirofy 
— IlAelAer a person acquitted can be charged xcilh 
same o^ence as part of a conspiracy Where a 
person has been tried for a speciffo oSince and 
acquitted and he is subsequently charged with 
Conspiracy of which that offence is alleged to from 
a part Held that an acquittal is conclusive 
and it would bo very dangerous principle to re''ard 
a judgment of not guilty as not fully estabhshmg 
the innocence of the person to whom it relates 
Bex V Plummer \1902] 2 KB 339 referred to 
Buperoe t Laut Mohar CnccKintBUTiY (1911) 

I L. R 38 Calc 559 

5 A judgment of 

not guilty against an accused person folly 
establishes his innocence and the mcident in 
respect of which the charge was brought cannot be 
used against the acquitted person in a subsequent 
tnal for conspiracy Emperor r A am Copal 
IS C W N 594 followed. Pure. Behabj Das 
r KCfO EiffEBOB (1911) 16 C W K 110 
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acquittal— canfi ACT— conW 


G Aein»OB . — pradtte 

—Inlerference by High Court in revtston inth a» 
order of acquittal on tht application of a fritate 
party—^rminal Procedure Code (Act i of ISOS) 
e 430 The High Court Las jurisdiction under 

V 439 of the Cnmmal Procedure Code to set nsulo 
an order of acquittal, but it baa now become & 
settled piaetiCQ that it mil not ordm&rdy 
interfere m rcnsion in sueb cases at the instance 
of ft private prosecutor Queen Empreei v Shelh 
Sc^b Padrudin I L P 8 Bom 197 UetnAai 

V Framji Bhilaji I L B 15 Bom StO Thandaean 

V Pcrianna 1 L R 14 Had 3C3 Queen Empreaa 
T Ala, Bakah I L P C All 48t Queen Empress 
T Prag Dat I L B 20 ill 459 In the waHer of 
Shaikh Aminuddin I I R 24 All 346 Qayyum 
All V Fatya. 4h I L R 27 AU 350 In fo J/wm 
ctpal Committee of Dacca V Uiogoo Paj 1 L R 
& Cede 895 and Depuli/ Legal Remembrancer v 
Laruna Baiatobi I L Ji 23 Calc 164 followed 
Pakhal Das Roy v Kailash Bannu 11 C D J 
113 evplained by Jevkiss C J Facjuas 
T nAEtm t Kasi Cbowdiicby (1914) 

I L R 42 Calc 612 
19 C W N 184 
7 — — — Reference therefrom to 

High Court by District Magistrate — Eeiision A<«r 
eng of on evidence whether appeal^ippeat from 
aeguittal by the Local Government— Criminal Pro 
eediire Code (4e< 1 of ISOS) is 417 435 43S— 
jurisdiCbon — Practice In the case of an acquit 
tslf when tho Local Govemment has not preferred 
an appcM under e 417 of the Criminal f^occdure 
Code the ILgh Court ought not to interfere u 
revision on a reference under e 438 where it con 
not do so without practically Learmg the case 
on the evidence as an appeal in order to satisfy 
it elf that the optoiou of the referring Court is 
correct though it has jurudiction to intervene 
xQ sermon in such cases Faindar Thoiut y 
Sail Chowdhun I L P 42 Calc 612 19C W V 
184 referred to KaiSBaEsn ZilAyoAL t Aba 
DiurT ^U^DAL (191C) I L R 44 Calc 703 

ACT 

1817— VII— 

jSee 3 Iadfa8 Regolatiov Act 

— 1827—11 

^ See BoiiEAY I egcuticv 

1838— XIX 

See CoAsrao Vessels 4ct (Bombay ) 

1839— xxxn 

■See Inteeest Act 

1840— V 

See Oaths Act 

1841— XIX 

See SrccESSiOM (Pbopebiy Peoteotioy) 
A.CT 

1816—1 

•See Pleadees Act 

1847— XX 

See CopYBianr Act 

IX 

■5e« Beyoal 4tLmoM avb Dieutios 


1850-xvra 

See JCDIClAE OmcERS Peotictict 
Act 

XXI 

See FrcEDOU ojr Peugiom Act 
Set Casts Dbabiuties Reuoval Act 

1852— xvni 

See PtEADEca Loweb Pitovrsets Act 

1855— xm 

bu Fatal Accidents Act 

1858— XV 

See lIinDD l\n>ow3 PtMAEBtaoE Act 

18a7— lU 

See Cattle TnnsrAss Act 

18o8— I 

bee MADn.iS Coaipctsony LtsocB 4ct 
XXXV 
See Lttvacy Act 

1859—1 

b t MEEtHANT bC4JCt 4 cT 
VIH 

See Civil rnocEomE Code 
XI 

See Penence Sale Law 

See Sale tor ^rttEurs op Rsvescs 

See BcNCiL L^nd Pbvencb Siles Act 

xm 

Se Uoseuevs Breach op Cotteaot 
Act 

av 

Sc* LanTATiov Act ISj9 

1660 — xxvm 

See Bocydapies Act 
XXI 

be SbclcTiES RegI'strvtioy 4ct 

XLV 

See Penal Code 

1881— V 

Aee Police 4ct 

1863— XX 

S e Pelioiocs Eydowments Act 

xxni 

See Waste Layds 4ct 

18G4-n 

See \dey Courts Act 

1865— UI 

See Caebiers Act 
X 

5ce SuccEssioY Act 

XV 

See Parsi JIaeriage A^D Divorce Act 
XX 

Set Pleaders JIubuteabs abd Bbte 
BEE Aoeyts Act 
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— IS s-xxnt 

^cc Tt— Ttt \ -r 

xxvm 

Ttt Tr- 
lowr- \ - 
l^T-m 

•'ft XcT ( * r_T V* \rr 

^ir 1 1 Prt c t'«D\nTrirm 

A'- 

IVS-I 

*■« ii n \r' !*'‘3 

XIX 

'■tt fUjll i tN \ T 


P'VO “Z \c* 

— in>— vn 

<■<{ CiJi-T rru N'T 
XXL 

5 < IIctDC lU.^ Act 

ir*!-! 

Sit CAme Tre ri«i \cr 
DC. 

S t LnirriTio'T Act 

X 

<Sre Excise Act 
ygTTT 

Su Pissio’fs Act 

1872— L 

Set E'nuE'fCE Act 
IV 

See PoJAD Laws Act 

IX. 

See CoxTOACT Act 
XV 

Se CuEi TIAV Maepiaoe Act 

1873— X 

See Oaths Act 18”3 
XIi 

Set Cexesal RBPEALisa Aor 

1874— n 

See ADMivisTBATon Ge’«ebals Act 

m 

See IIaebied WoiiE'f 9 Ppoteett Act 
VI 

5ee pEivY Cotrren. Appeals Act 
XIV 

See SCHEDTJLED DisTBIOTf ACT 

1875— IX ’ 

See llAJOBirr Act 

1876— XL 

See PsESiDEscr Baitks Act 


ACT— TO }> 

X 

Se BoMDVT Pe^ENCE . JrPtSDlCTlO* 
\CT 

s /■ I CSEVCE JCPHprCTION \CT 
See •'Proiric Pcliep \ct 

m 

S Itai'TPlTION \CT 

X\ 

Se Il^tTTtnON \CT ISl* 

IS'8-I 

See OrirM VcT 
VX 

e Ti r» I rr I « r \( 

vn 

Se F BEST \rT 

vm 

Set Sea Cistc'is Vct 

XI 

See Ansi? \ct 

xvirr 

^e Ocpii Pest \ci 

1879— XVH 

5m DsEEnAN 4a'‘icrLnn>l i Reliei 
Act 

XIV 

Stt lIicANLi LAnriAOE Act 

xvin 

See Leqal PRACimONEBS Aoi 
XXI 

5e8 ExTRAomov Act 1371) 

i88{>-ni 

Set CAJfTovHEMS Act 
XU 

Set Kazis \ct 

1851— V 

5«e Probate A^» Adjiimst atios Act 

xvm 

6«e Central Pbjmnces L-a-sd Revevce 
Act 

XXVI 

See Necotladle I^sT^^ME^^ Ict 

18S2— n 

5ee Teusts Act 

IV 

See Tbansfer of Pbopepit Act 

V 

See Easesievt Ict 

VI 

5ee CoMPAMTs Act 

vn 

Se Powers of Attoenei Act 

XIV 

See CmL Peocedcbe Code 133- 
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ACT— <onlJ 

X7 

See IV^iDENcy Small Cacse Cocets 
Act 

1883-XIX 

See Lavd Impboveme'ti I-oaS3 Act 

1884-Xn 

See ^oRiccLTiriSTS Loa>s Act 

1885— XVII 

See Central Ppovinces Goteb'Cmext 
Wards Act 

vm 

See Penoal Tenancy Act 

1886— n 

See IvcoME tax Act 

VI 

See PtoiSTRATiov op dirtrs dcatrs 

AND MABPIAGE ACT J 

XI 

See Tramw Act 

xxn 

See Oedb PE'fT Act 

1887— vn 

See Spits Ialpatiov Act 
IX 

See Pbotivcul Small Capsb Copsts 
Act 

xn 

See Senoal X W F abd Assam Citil 
C oimrs Act 
S ee Civil Corats Act 

xm 

See SECtrriTiES Act 

188S-V 

See I’T>ENTIOV8 AVD DbSIOKS AcI 

1889-11 

See pRnATE Fisheries Act 

IV 

See llErcRANDiSE Hares Act 

vn 

See SrccEs ion Certiticate Act 

xm 

See Cantcxmenis Act 

1890— vm 

See Guardians and Wards Act 

IX 

See P AIL-WAN s Act 

XI 

See Pee%entiov of Cruelty to A’n 
MALS Act 

1898-rV 

Ace Paptitiov \ct 

1894—1 

See Land Acquisitiov Act 

1895— XV 

See Ceowv Grants Act 


ACT— con/A 

1898— IX 

See Railways Amevomevt Act 

1897— nr 

iSee Epideuio Diseases Act 

vm 

See Reformatory Schools Act 

IX 

See PaoviDEvt Tuvn Act 

X 

See General Clauses Act 

1898— V 

See Criminal Prooedube Code 

VI 

See Post OmcE Act 

XI 

See Cevteal Pbovinces Teyavot Act 

1899—11 

See Stamp Act 

vni 

■See Petroleum Act 

IX 

See Arbitration Act 
X 

See CARniERS Act 

XI 

^ee Court fees Amexdmemi Act 

1900-n 

See Tbarsfer of Property Amzxs 
WENT Act 
XI 

See LoinATioY Aushdmsrt Act 

xm 

^ee Pu>/AB Alzeyation of Laitd Act 

1001— VI 

See Assam I^boub ahd Euioratioy Act 

1905— XV 

See EtTBADinoY Act 

1904— vn 

See Ancient Monuments PRESESVATioif 
Act 

vm 

See UniVebsities Act 

1905— VI 

•See Court Fees Amendment Act 

1907— m 

•See Provincul Insolvency Act 

1908— V 

See CmD Procedure Code 1908 
VI 

See Eeplosite Substances Act 

vn 

•SeKe Newspaper (iNcirEMENts to Of 
PENCES Act 
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'ff 1 :x T1T1 < \CT 

xrv 

'■ff d-TtlXll. I *w \VtXr«E’tT \CT 

XVI 

« 1 r**! Ttnn^'( \cT 1 V' 

JPW-UL 

•- r I>tiit*crT ToW'b 1^'olte'ccy 
\CT 

IV 

^rt Wnirriva \ct 

vn 

‘'tt MArriAci \cT 

1910-L 

I'rt. a \cT 

TL 

<f« pAfEB C^nIlE^c\ Act 

tK, 

S« ri-CCTItlcnY Aci * 

i9u-n. 

Sit rATEVTS A'JD DMIOTS \CT 

m. 

Su CrmI^AL Tbibu Act 
XU 

See rACToniES Act 

1912-n. 

See Co OPEPATITC So c i L trea Aot 

tv 

Se Lc>acy Act 

V 

See PEoaiDEsT Iksusarce Socrtizs 
Act 

VI 

See Lire A scbavce Coupanieb Aot 

xin 

■See Delhi Laws Act 

191S— VI 

See ^csaALUAN Uasp ^audattho Aot 

vn 

■See CoMPiurxa Act 

1914—111 

See COPERIQIIT AcT 

vin 

See Motor Vehicles Act 

X 

Se PEPEALIiO AVD AUENDCiO ACT 

1915— L 

See Fueroevct Leoislatiot Co'cti 
STANCE Act 

IV 

See Defence op India Act 

1915— X. 

■See Contract ivna Enemy 


ACT-<of// 

JD15-X 

See iNTEBEsr ^ 

WI 

s iMovr Tax Vrr 
1910— xvr 

Nee NATirALIZATION ACT 

X 

Nee 1 icrs* 1 rofits Dpti Act 

1D20-V 

See 1 noUNciAL Insolvenci Act 

1022— 11 

S e Income Tax \ct 

ACT or LEOISLATURE 

See 1 stoppel I L R 38 Calc 513 

ACT OF STATE 

Acl* done hj Qoiern 

wenl »n epereiee of il$ toiertign TigMs-^talus of 
non feudatory anwndare m Central Proiinees— 
iritAdraieal from non ftudalory eantndars the 
iotiee Fxtite and Callfe pounds odmMiutraUon— 
Withdrateal of other rtghls i n \eajib ul ar or admima 
Iralion paper — Felice Act (I of 7WI)— 17w»eg Act 
(X of 18TJ)—€am Tretpas! Acts (III of 1SS7 and 
I of IS71) — Central Proinneea Land Peunue Act 
(SllII <f 1S$1) Tbo plaintiffs in tbeea appeals 
«ero members ol a group of non feudatory zamin 
(lars in tbo Central Prorinees whose status was in 
I8C4 determined by the Government to bo that of 
ordinary British subjects Ulicn tbev first camo 
by conquest or cession under Bntub rule the 
management of their estates and the judicial and 
AdounistratiTe powers exercised by them were left 
ID llicir hands as a matter of conrcnienee or 
economy of administration and in no ease were 
they Tceogoiscd os entitled to independent powers 
or as possessing ony sovereign rights In 1874 
Bsnads givmg them proprietary rights in the soil 
were granted but subsequently at various tunes 
the Government withdrew from them tbo Polico 
and Excise administration and also the rights they 
had exercised in respect of cattle pounds and in 
1903 thoy were required by the settlement officials 
to execute (which they did under protest) tcajtb 
vl ar ea containing provisions restricting their 
nghts in various ways which they considered 

E rejudicial to tlioir interests and prestige In suits 
rougbt by them agamst the Secretary of State in 
which they complained that they hid been lUegsUy 
deprived of nghts to which they had been mdefeai 
ibly entitled from tune immemonil and that tho 
contents of the wag b «1 ar^ea were m derogation of 
tbeic undoubted pnviicges Utld that m the 
exercise of tho Police and Excise functions the 
plamtiffs were acting not as of right but cither by 
Bufferaoce or by delegation and that the resump 
tioa of those functions by tho tiovemment was 
an act done by the Government m the exercise 
of its aovereign powers and consequently the 
BUits were not mamtainablo in tho Civil Courts 
The maintenance of private cattle pounds was 
incompatible with the provisions of the Cattle 
Trespass Act and their establishment ua>Icr the 
superintendence and control of Government as 
being under the circomstanecs essential for tho 
naintraanco of law and order and the peace and 
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ACT OF STATE— 

good goremmMit of the countrr was an net of the 
executive Government with which it was not com 
petent for tho Oml Court to interfere Bm Biritui 
Deo t Secpet^ky or State fob Imiia (1912) 

I D R S9 Calc 615 

ACTIO PERSONALIS MORITDR CUM PER 
SONA 

See Matiojiepan Law— Pbe emptios 

I L R 30 Bom. 144 

Maxim appliea to ae 

tions tn tort— A 0 application to aetions tchere con 
tradual obhgalion imphtd by laio — Goicrnment — 
Employment of shroff to accept Paboshai coins — 
Shroff accepting S/niiai coins instead — Thr coins 
accepted by Vint officers — Loss to Goiernment — 
Measure of damages — ieguttseenee or ratification 
bit Goiernment On the occasion of calling jn tho 
Bahashai coins from tho Ilntish Tillages in tho 
Ka ra District the plaintiff was employed by 
Governmeot as a shroff to cxamino and acetpt the 
Baba hai corns onl\ Tlio plaintiff worked for 
about a month durm" which period he passed |2 170 
Ehikkai coins as Daha hai corns At that date 
tho ShikkaJ coins were not current and had oaiy 
bullion value The coins were finally eent lo It 
ll 8 Mint where they were melted Government 
alleged that hj tho shroff e neglect m accepting 
Shiklni corns they suffered a loss of III 75S 16 ) 
which they asked the shroff to pay Tho shroff 
paid Rl 0 ‘5 To recover the remaining RCOJ 16 1 
Qovexnmeot filed a suit against the ehroff^ The 
shroff also filed a counter suit against Govemosont 
to recover R1 095 which he alleged were wrong 
fully reeoTored from him Both suits were hcara 
together The District Judge dismissed both 
suits holding that Govemmeat bad suffered a foss 
by the shroff s action but it was compensate 
by the money already paid by the shroff Aramst 
this decision both parties appealed While the 
appeals were pending in the Eigh Court the sbtoS 
died and his son was brought on the record as bis 
legal representative — Ertd that the mszun 
QCfio personalis monlnr cam persona did not apply 
to the case ae there was an obligation u^hed by 
law The shroff undertook to pass only Babasbai 
coins and it iFas as imphed term of that contract 
that if he paesed any other and Govcraoicnt 
suffered loss he should make it good (s 211 of 
the Indian Contract Act 1872) Beld further 
that the fact that Government bad kept and bad 
the benefit of Shikkai coins was not suffcient by 
Itself to raise any presumption of either estoppel or 
acquiescence or ratification on the part of 
Government Ileld also that tho actimi of th© 
Mint ofiicers m accepting the Shikkai coins could 
bind Government only so far as they bad derived 
benefit from tho action of the Mint ofltc rs that 
that benefit made them liable only so far that it 
woa to be taken mto account in measuring tho 
damages for tho loss snstamed by Government m 
consequence of the shroff s deviation from the dirtc 
tions given to him and the purpose of this employ 
ment Meld therefore that in eatimatmg the loss 
suffered by Government owmg to the shroff a 
action tho bullion value of the Shikkai coins must 
be taken into account for they had on the date 
they were accepted ceased to be current com It 
18 a principle that nommal damages are award d 
only where there la failure to prove any appreciablo 
damage m fact Cmm Lai. t Seceetabt of 
S ail FOB Iimu (1910) I L R 85 Bom 12 


ACTION 

Ex Contractu— 

See CA^Tp^JIE^TS Act fXIII or 1899) 
s 80 1 L R 34 Boro. 683 

EFreJieio— 

See C^KTov^tzvTS Act (XIII or J879) 
s 80 I L. R 34 Bom. 583 

— In Rem— 

See Arrest op Shit 

I L R 42 Calc 85 

— — In Tort— 

See Cause op Action 

L L R 33 Calc 797 

sumval of— 

Vaiiomedav Law — Ppe emptiov 

I L R 89 Bom 144 

ACTIONABLE CLAIM 

Set Trinsper op PnorzRTr Act (IV 
OP 18S2 A3 XME-DED BT VCT TI OF 

im) 8 m I L. B 37 Bom- 295 

natore of— 

Lee SIoBTOAos I L R 40 Mad. 683 

purchase of, by a pleader— 

See LioAt PiuoTrriovBia Act (XTTII 
or 1870) 8 13 L L. B 37 Mfld- 238 

ACTIONABLE INTERFERENCE 

See EAsramrT L. R 41 I. A. 180 

ACW AMD DECLABATIOMS OF OOVERM- 

loENT 

Su IvASl L L. R 40 Mad. 283 

ADDITION 

See Ejuankmevt 

I L R 46 Calc 825 
See Desioutiov of bcildino 

I L R 37 Calc 585 

of party— 

^€« Civil PcocedI/Be Cope 1903 
S3 107, 15J 8 Pal L J 409 

ADDITIONAL SESSIONS JUDGE 

See CRI3l:^AL BbocedI/He Cole s I9-, 

I L R 44 Bom 877 

»3«e JUBISBICTION 

L L R 41 Calc 866 
See Tbavsfeh I L R 48 Calc 63 

ADDITIOMAL EVIDENCE 

See Appeal I L P 42 Calc 675 
See Ci'iL PPocEDuBE Code 1008 
0 XLI p 27 5 Pat L J 263 

I L R S8 All 191 
6e« Cbijiinal Pbocfdcee Codc s lOo 
1 L R 44 Mad 47 

ADDITIONAL DISTRICT MAGISTRATE 

S Appeal I L R 48 Calc 874 
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ADEN COTOTS ACT (D OF 1S54) 

s 8— 

•^^eDixorcE Vcr(n or ISG3} $ 3 (2) 

I L. R 37 Bom S7 

Set V«?n5«Mj:NT L L. R 42 Bom 692 


S3 8 an4 l5~-Covrt Jtr» in {lit pJ 

IS 0} t “ «»Ji » 4 ti (e) onrf (rf) — 
t ofuofKirt 4rt{l It f'f l^S } « i -— Pnttivrt 
Codt {<ct \!i cf ;«S ) « 5a/-C.».l r/cwrf»r« 
C<xf<(-jcf I f/ IjOS) $ IIS Bluelton for Ikt 
jHirpMtJ p/ Courf/tti flnif Suit fpr 

itclaraiion and tnjunffion— F j r/ioa o / os 
9c4 proptflj *tamprd~Ap^-fal~~ipplitatton lo state 
a eo-e (3 // qH Court-^vnvioTy tfismi tot pj 
ap|ifa?-— •Ip/'/co/ on Jot rmiion— ^ur>«<f rtiDn 
The pUintiS Iraught & euit in the Court of the 
A Misttt Re ident »t \dcn for & (Icclaration 
of belt bip and an injunction wiiK rcfercoco 
to certain property o! the va!u« of upward* 
000 "nie claiia l»cin;’ for declaration and 
injunction was under (ho pra\ uions of tli« 
Court fees Act (\Tl of 18 0) t " sab s ■< cU (c) 
and id] Tfllued br the plaintiff at ItlaO upon wluca 
the prerenbed Court fee stamp ms RIO only 
The ^ls^ taal Pesident rejected tlio plaint on the 
premnd that it was not properly stamped. Agamat 
the order of the As latant Re idcnt tho plamtifi 
appealed to tho Besideot at Aden and on the S9rd 
Septwober 190S presented an appbcatioo onder 
a. 8 of the Aden Act (II of 18G4) to itate a case to 
the ITiKb Court upon certain oucstions specified 
m tho appbcation Tlia resident bonetcr on 
the next da} that la on tho 2tth September 
•usmanlr oi mused the appeal under a S.>1 of 
theCird Irocoduro Code (Act \1\ of 1832) Tho 
judgment dismissing the appeal was read out to 
the plaintiS on the 7th October foUomng when 
she attended the Court The plaiotifi thereupon 
preferred an appUeation for teriaiOQ to the Uigb 
Court nraring that the order dumisaing the appeal 
might to quashed and that the Resident be required 
to state a case A question having arisen as to 
whether the Irish Court had jurisdiction to mterfero 
in rension with any order passed by tho Resident 
m tho exercise of his Civil jurisdiction under the 
Aden Art (II of 18C4) Held that with regard 
to questiona which might arise riganlmg caaee 
to bestsiid by the Resident for the decision of tho 
Hi„h Court under tho provisions of s 8 of tho 
Aden Act (II of 1804) the Residents Court is 
fubordinato to the High Court Under a 45 of 
the Aden Act (If of 16G4) as the Court of tho 
Pesident is to be guiled by the spirit sndpnnciplo 
of the laws and regulations m force in the Ptesidcnoy 
of Bombay and administered iit tho Courts of 
that Presidency not established ly Royal Chatter 
and la Ibo High Court in tho exercise of Us junsdw 
tioa as a Court of Appeal from those Courts tho 
provialoris of the Suits \ aluation Act (VH of 1887) 
are the Jaw ferr the tinio being for the Tslnatioa 
of claims m tho Courts of tho IVestdent of Aden 
field further that tho pkintifls tlann being 
valued at R 130 according to tho law for the velua 
tion of claims for the time being in force and 
according to the nihngs of tho Dombay High 
Court it did not fulfil tho requirement# of a 8 of 
the Aden Act (II of so as to gwathaptaiatiff 

a right to demand the statement of tbo case wpwi 
any noestion of fact or law ansinp in tho suit 
BaraSiX JiJiiLBHOY i Mabuw Bqte ABnra 
(1909) I L. B 34 fiom 267 


Aden settlement requlatioh (vn op 

IfiOO) ^ 

$ 13 — Municipal ajfatrs at Aden— 
Ejeeutive Commtllee—Eating af properly for pvr 
poses of taxation — Bating value jfxed 6y (Ae Beet 
dent at iden t/i a rating appeal— Finality of tAe 
decision of Me Besident as to ialue-~J unsdia 
tion of Ciiil Courts to examine the value mneittl 
rt»it — Rule made tinder the ^eyelafion lo gue 
fimatiig lo the Residents decwion in rating appeal 
I* vUrit tires The Aden Settlement Reguktion 
(V II of 1900) provided for the establishment of an 
LiecutiTO Conimittco for the Municipal (3ovem 
ment of \den and it# clauso 13 authorised 
Re#idcnt subject to the previous sanction of the 
Local Covernment to make rules to provide for 

the assessment and collection of any toll cess 
tax or other impost imposed under the Regulation 
Tho rule# so made provided inter aha forthepre 
pnratioa of an assessment bst containing the 
annual letting value or other valuation on which 
tho property is assessed for complamta to the 
ExeenUVfc CotamiHro whete any property was 
for the time being entered in the bst or in which the 
entered rateable value had been increased and for 
appeals against any rateable value to the Judge 
of the Residents Court Rule 12 provided that 
after appeals if any wero decided and the results 
ooted m the assessment h«t all rateable values so 
cotered m the hst were final Tho lower Courts 
held on a construction of the above rule that it 
made the decision of the Judge of tho Besident a 
Court in A rating appeal conclusive and that the 
aggrieved party could not question it by a civil 
suit field that the rule 1 read as it had been 
by tbo lower Courts a as ultra tires isasmueh as a 
distinct onequiToiaJ enactmest was required for tbo 
purpose of either adding to or takti^ away the 
jurtMiction of a Court AssoiLasuai La&uss 
V T3 js Exxcnrnz Cosmwtse Aosv (I9H3) 

I L R 40 Bom 44S 


ADHLAPI 

— — Transaction — whether a sale — 

See Pns XMrrtoi 1 L R S Lab 199 

AD INTERIM PROTECTION 

5ee I\3oi.vE\cv Z4 C W N 686 

ADJOURNJIENT 

iS« Civil BRJcenoRE Code 1908 a 47 
O \\I B - 5 L J 70 

5 Pat L J 672 

0 \\I B G 5 Pat L J 390 
Bet CniMdaii Pkocedcbe Code (Act V or 

1808} s S44 I L. B 42 Bom 254 
Eee Ex raRTE Dicbee 

L L. R 41 cac 850 

applieatioa for — 

Set LnsiTATto'i Act (IV or 1908) Scff 

1 Art 179 L L. R 38 Mad. 695 

See Tnavans L L. E 41 Calc. TO 

— for judgment — 

Sts Aco'cmax* L L. R 46 Calq S57 

for production of document — 

Jee CsiMnai, PBoemvaE Code b 145 
25 C W H 
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ADJOTJENED HEARING 

iSee Civil Proceddpe Code (Act V or 
1908) 0 XVII R 2 AVD 0 I\ R 3 
1 L R 44 Bom 767 

ADJUDICATION 

See Iksolvenoy 

I L R 44 Calc 893 

See Pbovtnctal Iksolyevcy Act 1907 
ss 4 C C ETC I L R 86 Mad 402 

date ol— 

See Insolvency 

1 D R 46 Calc 991 

eSect ol— 

See IssoLV'zvci I L R 40 Calc 78 

in England— 

See I^S0LVENCT 

I L R 38 Calc 542 

Older for— 

See IhSOLTEvcY 

L L R 44 Calc 635 
See Pnoviscui. Insolvevoy Act s 16 
(2) 15 C W K 244 

. . — ■ petition lor what to contain — 

See Presidbscy Towvs IwsoLVBhcr 
Act (III OP 1909) s 0 (d) |ui) 

1 L R 87 Mad 555 

pica ol— 

See ExECcnoT op Decpee 

L L. B 87 AH 631 

■ asnalment ot— Pcvmeni «r /utt of 

a diipvted debt— Judgment debt carruing tnterut 

at 0 p e —Interest paid vp to the date of 

o^udtcalion order if payment »n /ull— Rwiieney 
Towna Inaolitncy Act \11I of 1909) « 21 On an 
application by an insolvent for the annulment of 
adjudication ondcr s 21 of the Presidency Totras 
Insolvency Act (III of 1009} on the ground that the 
debts ol the insolvent have been paid in fuD it 
appeared that the insolvent had not paid interest 
on judgment debts carrying interest at 6 per cent 
up to tne date ot payment but bad paid only up to 
the date of the adjudication order — IleJd that 
the insolvent did not bring himself wittun the 
terms of a 21 and that the apphcation must be 
refused A A Hailes In re 

I L B 47 Calc 914 

ADJUSTMENT 

See Civil Procedure Code (Act XIV of 
1882) s 25$ I L R 34 Bom 575 
0 XXI p 2 O \X\II B 7 

I L R 45 Bom 91 
5 Pat L J 379 

uncertified — 

See Civil Procedure Code (Act V op 
1908) s 47 O XXI B 2 

I L R 43 Bom 240 
1 L R 45 Bom 91 
ADJUSTMENT OP ACCOUNT 

See Parttebshtp 15 C W N 882 

ADJUSTMENT OP SUIT 

See Civil Procedure Code (Act V op 
1903) S 89 0 XXIII R. 3 

L L. B 40 Bom 386 


ADMINISTRATION 

See Ad'iinistpatiov Suit 

^ee TntNSPER OF pBOrsrTY Act 1832 
s C I L E 83 All 414 

order of — 

See Insol>evcy I B R 44 Calc 1016 

1 ■ ■ ■ ■■ ... - Court fees— Inrentory 

—Proceedings to amend T alualion—funitalion — 
Probateand \dmtnislralionAel{\ oflSSl) a OS— 
Court fees Amendment Act {XI of ISOO) a 10 11 
anb a (4) Tho sis months within uhich tho 
Collector may move under Iho Court fees Amend 
ment \ct s 10 If to obtain an amended aalu 
ation of an estate in respect o avliich letters of 
administration havo been granted runs from tho 
date of the exhibition of an inventory to satisfy 
the Probate and Administration Act 1881 a OS 
and from tho dato when tho District Jiidgo holds 
that a siifBcient inventory has been exhibited 
Documents filed m another suit cannot bo taken 
in conjunction with Lsts exhibited by an admmia 
tratrix for the purpose of constituting a suiScient 
inventory IlAUEsinvAit Ruuar t Collector 
op Qaya (1913) I L R 41 Calc 556 

L R 40 I A. 236 

2 - ■ ' ' Crotendebt prtor 

ilu ofStill head diity—Engltah mortgage of immoie 
aotes—Fizlurea—lIypothecation of tnoieofifes and 
•Aares Tho owner ot a distiller) died leaving a 
certain debt duo to Government as still head duty 
ID respect thereof as also two mortgages (in the 
Engbsh form) on tho land and premises together 
with tho buildings and structures thereon eonstitu 
ting the distillery the first mortgage being lu 
favour of tho Alliance Bank of Simla Ld ancT the 
second in favour_of the Delhi and London Bank 
Ld Tho moveables appertaining to the distillery 
were similarly hypothecated to tho said Banks 
and certam shares registered in the deceased a 
name were hypothecated to and deposited with the 
Alliance Bank Held that so far as the immove 
able properties were concerned including the 
fixtures the Crown was not entitled to priority 
that Iho Alliance Bank, as first mortgagee ranked 
first but tho Dellii and London Bank as second 
mort'mgec Was not entitled to priority over tho 
Crown Dost Muhammad Khan v Mamram 

1 L R 29 IH 537 Rnmo Chandra v Pilcha* 

Aorri I L E 7 Mad 431 Ibrahun Khan Sahib 'v 
Pangaaams Maiden I L E 28 Mad 4^0 followed 
Mersey Sterd and. Iron Co v haylor Btnzon d, Co 
L E OQ D D 613 L P 9 A G 434 The Seere 
torv of Stale for India v IJt>»i6oy Landing and 
Skxpp ng Co S Bom II C E {0 C ) 23 Oilea v 
Oroier 9 B\ng 128 The King t Cotton {17SI) 
Par/er 112 Canpatputaya v The Collection of 
Kauaro I L E 1 Lorn 7 Puihia } alaptl Barga 
T VelothAasenar I L E 25 Mad 73J Oayanada 
Bala Dassee v Butlo Kristo Bairagi I L E 33 
Cole 1049 The Collector of Moradabad v Muham 
mad Daitn I L R 2 All 196 referred to Pe 
HenlejandCo L R OCh D 460 Leto South Wales 
Taxation Commissioners v Palmer A C 

179 Rex V ITelfs 16 East 278 distinguished 
So far as the moveable properties and the shares 
were concerned the Alliance Bank did not have 
priority over the Crown Sarrold v Plenty [ISOl} 

2 Ch 214 followed Baitb: op Upper IiiDtA v 
Tde AnaiuasTAiOE OEriESAL op Bevoal (1917) 

I L R 45 Calc 653 
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ADSnKISTRATIO'I BONT) 

■ .... LtIUrs of admxntstra 

iion — Frota e and Idmiii 'ration Ac ISSt tt 7S 
“O fC — Idminutra! J** to>«i m farojr of Dxifrtet 
Jud t — of tH lord bj the Dtstrict 
jKdj»-~Second a itynne X— -If/w?— J/«mofan«fmn 
*f oppfat (rcaliJ as pel t on fcr rfruioii Under 
e. "D cf tLo lYobate oni Vdminutratio’J \ct 
l^Sl A Du net Jutlie ht« no autlioritj to naiiga 
An adiaimslration Icnil n^im to a person »o long 
AS A pres ious As&.gamcnt oi the siid bond to another 
person is in force No app al lies against an order 
f as-cd liT the Distri tJud-oa igninga l>onJitnder 
*. "9 of the Act but whero tho District Jud^e 
pa es an order srhicli lie has no authnit) to do 
the Hi^h Court msv interfcTc treating tho memo 
randuu of appeal as an application for rcri ion 
VrM aoran Dae v MuUiltfn Diu I L P 
SS C Ic, liO dueu cd K*u itnuiv e MnusRiri 
(1912) I L. R S9 Calc 663 

ADMINISTPATIO'I SUIT 

5 « Civil lYocEi CTt Code 190S s 33 

0 \\ PB C 7 

L L. R 34 Bom 182 

1 02 E Z. R 40 Bom 439 541 
Sit Costs I t R 43 Calc 352 
Stt ComT PEE I L. R 45 Calc 634 
Sit IlrviJC Law— \7ill. 

I L R 42 Cilc 561 

S«« Pes JCUICITS 

I L P 48 Calc 499 
Stt Bouciio&s Lie ron Costs 

L L R 35 Bom 352 
. I . - Parties — Praeuct — C»nf Procedure 

Code ( let I of JOOS) o I r S — Suitfitedbtf 
fiaxnlff rtpruentxruj bodj of crtixlort—Avpl'to, 
lion to i ntade parlj — Id/niaufration <uU Where 
A suit has been Clod on behalf of a bo( } of persons 
anl an mdividiial member of that body apphes 
to be made a party he must show that his interests 
will be seriously prejudiced if ho is not aUowcd to 
corns in Ho must show that tlio conduct of the 
suit 13 not la proper hands or that action prejudi 
cial to hjs interest js being taken by those who 
purport to represent him In an aiministration 
suit it IS extremely undesirable that inlividual 
creditors should bo added as parties unless they 
ehow Bomo very strong reason Tho willin‘'ncss 
of the appheants to bear tlicir own css dots nut 
counterbalance the delay caused bv the addition 
of a party and tho consequent increase in the costs 
of other parties Vassovji Tbiccjiji Co s 
EsiiAiLBnAi Siavji (1909) 

I L R 34 Bom 420 

Valuation of SW* — Creditor* action 

against trustee for administration of Iri/sl and for a 
eoutits — I lainttff representing body of creditor*— 
Jurisdiction — Ciul Procedure Cole ( let V of JOOS) 
0 XXI T 13 ipp A^o 41 and D ^os 17 20— 
Court fees A'l{Y 11 of JS70) *s 7 (in) (/) J7 Seh 
II Art 17{vi)— Suits \aluaUonAcl{Vno! 18S7) 
t 8 An administration suit by a creditor is an 
action for account within tho meaning of a 7 (it) 
if) of tho Court fees Act In such a suit the ptaiutiS 
IS entitled to place his own valuation on the relief 
claimed On the analogy of s II of the Court 
fees Act after the prcbminary decree has been 
made in a creditors suit for administration and 
Cbo other creditors have been invited to establish 


ADanWlSTRAHON SUIT— confj 
Iheir claim if any against tho debtor each credited 
who puts forward a claim not already transformed 
into a judgment debt may well bo required to pay 
court lees ad iviforem on his apphcatioa as if it 
wero a plaint in a suit for tho recovery of the sum 
ho claims Tho ^aIuatlon for tho purpose of 
jurisdiction must bo identical under s S of tho 
buits Valuation Act with tho valuation for tho 
ptirposo of court fees Where a suit u valued on 
tho basis of tho claim of tlio plaintiff and instituted 
in tho Coort of tbo lowe t grade of pecuniary 
jurisdiction and a claim is thereafter preferred by a 
creditor wIiocojIJ mrespect of his claim institute 
a suit only m a Court of higher grade tho remedy 
Will bo tho transfer of tho suit at that stage from the 
Court of tho lowest grade to the Court competent 
to try & claim of enhanced value Silosnx Bau 
aitiv Bose r MssrvDao. Ciiavona Navdy (191G) 
II L R 44 Calc 890 

Co ts o! an intervener — Discretion of 

Court — InteneiUion propriety of In an admiuis 
(ration suit one ^ S wasallowodtoprovean atleg 
cd clairaagamsttho estate of tho deceased and the 
receiver of the estate was given liberty to contest 
It Con equently on the appbcstion of one F C 
ho was given iibcrtv at bis own risk as to costs to 
oppo e the claim of S b against the estate Held 
tfiAtP C smtencntiondidnotcbangothoobarae 
tor of tho proceeding or alter tho scope of tbo suit 
and as ho voluntarily came into it as a prudent 
iDoosuro not of immediate protection but o! 
possible personal boucSt hereafter it uould bo 
cUarly unjust to make tbo claimant S 6 pay an 
additional bill of costs of the intervener In re 
Uatts 2. 6A D allbiO) and /lire 6eAKa&oe^sr 
(1007) I Ch 710 followed 11 iffiaiii v Biiefianan 
(ISO!) 7T I 2 C JIanburyv Upper Invi/ Drain 
age Board {1SS3) L B 1, Ir 21i and In re 
SsL toi 42Ch D 3S11ISS0) referredto SocftES 
droMouab bnitA t MliupilslSdiiia 

24 C W H 888 

■ •' A ilahomsdan dying 

tnteiae — Iltir entitled to bring a suit for aeeount 
and alinints ra'ion of the es at — Heir not boiin i to 
file a silt fir par ition — ilahom dm lam One 
Gulom Husain a Mobomedan died leavin'' amoa| 
otbor boiiu his fath r and mother They bavin;] 
died their shares passed to their son the plaintiff 
Tho plaintiff filed a suit for an account and admi 
lustration of tho estate of Gulam Russ in. Both 
tho lower Courts dismiss d the suit on the ground 
that an admiaistration suit did not lie and that the 
only suit that could lio was for partition On 
appeal to tho Ui^h Court Icld that tho plaintiff 
having an int rest in tho estate of Gulam Hussein 
ho was entitled to como to Court and ask for a 
preliminary decreo for tho odmimstration of that 
estate and that he was not bound to file a suit for 
partition EssAFALLYr Abdeali 

I L r 45 Bom 76 
' Eepor* by a4miiU3tra*or— D fenjanl 
tn possession of the estate— Defendant eoni rufin^ 
that the Court had no jurisdiction fa deal icilh eertain 
properties »n Ais possMJion not belonging to lie 
estate of the deceased— Duty of the Court to direct 
in^irjr In an administration euit fil d bv the 
plaintiff again t the def ndant who was m poa es 
Sion of the i hole of tho propertj of tho decea ed, 
a prohminary decree «as posed directing an 
a count to bo taken of tho estate of the deceased. 
Afi odnumstrator was appointed to take evidence 

T 2 
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ADMINISTRATION SUIT— conirf 
and to report as to the nature of tLo properties and 
rights of the parties thereto The administrator 
filed the report Objections were raised by the 
parties to the report the defendant contendint; 
that the Court had no jurisdiction to deal Ttilh 
certain properties m his po« e«sion on the ground 
that the properties did not belong to Ibo cstato of 
the deceased The Subordinate Judge upheld the 
contention and refused to direct an enquiry regard 
mg the said properties On an application being 
made to the High Court Ilthi setting aside the 
order that the Court should ha\Q directed an 
enquiry with regard to the objections raised bj 
the defendant to the administrator s report as 
treassets were m the possession of the defendant 
and there was no reason why the Court should 
not decide between the parties to the suit whether 
tho e assets belonged to the estate of the de 
(casedornot MormnAT SnA\Kr:BiinArt I^ATitA 
BHAi \AFAMinAi (1020) I L R 45 Bod 1053 

ADMINISTPATOR 

See ADirraisTBATOEa — 

. Suit aQain$t odmtnu 

tralor 0 / minor* falhtr» estate — iimi/ation dale 
/rom tekwk f«n* — rr«*tee wftetAer oJminisfrator i* 
r-Afjuieitton of properly vith trutl /and*— 
ben</(eiary>-J/u joinder of causet of action The 
period of limitation for a suit against an adminis 
trstor whose administration is limited by the 
letters of administration to tho minont> of the 
beneficiary begins to run from tho day on which 
the beneficiary attains his reajorit} An Admi 
nistrator m whom no special trust is vested for a 
specifio purpose is not trustee within the meaning 
ox S 10 of the Limitation Act 1003 Where m 
one suit the plaintiS prayed for an order directing 
the administrator of his father s estate to reader 
an account of his administration and also for 
recoiery of immoveable property in the hands of 
third parties held that the suit was in contraven 
tion or 0 II r 4 of the Code of Civil Procedure 
1008 Wiere a trustee maltes a profit by the sm 
proper employ meat of trust money he is liable to 
make good to the beneficiary the amount of that 
profit in addition to the money improperly em 
ployed But tho beneficiary is not entitled to 
claim a title in the property acquired bv the 
trustee by the improper use of trust funds Even 
if the beneficiary m such a case is entitled to claim 
either the money used with interest or the property 
acquired with the money limitationfortheevcrciso 
of such an option would bo the limitation pro 
scribed for recovery of the money used Janab 
DBAS Prasad Tiiakur v Jaukibati THAEtncAiN 
2 Fat L J 642 

ADMINISTRATOR PENDENTE LITE 

bee AccotrvT 15 C W N 832 

Diicharffe order of~ 

Passtn/f of oftounia— Suit for aecount whelher 
tub*equently maintatoable — Civil Procedure Code 
( let r of JOGS) O XIV r 6 An order dis 
charging an admmistrator pendenle hie from for 
ther acting as such upon passing his accounts and 
the consequent passing of his account^in the 
circumstances of the case did not coostiti^e a bar 
to a suit for an account brought against him 
Kninsit CiTAs>&nA Achibjta CnowDnrn’T t 
OSBOSD Beebt (ini'*) I L E 39 Calc^587 


ADMINISTRATOP PENDENTE UTE— con^t? 

■ ' Commission — Aa els 

come tiilo fill handa meaning of — Pledge — Action 
for ateoutii — Eatopjel — Evidence Ael (/ of 1872) 
a 21& — Acquiescence — Laches — 1 artition M here 
part of the estate of which tho defendant waa 
appointed administrator pendente hie eonsisted 
of Govemment promi ory notes which had been 
pledged with certain Banks ns security apam«t 
advances and the 0 Covernment promissory 
notes were subsequrntlr sold In the Banks under 
instructions from the defendant and thd sale 
proceeds applied towards satisfying the indebted* 
DC a to the Bank and tbc surplus money paid 
to the defendant Held that the defendant under 
the order of his oppomtment which provided 
for Ins remuneration by the allowance of a 
commis ion of 2 per cent on the a ets that will 
come into his hands was not entitled to charge 
commi ion on the gross value of tho Co\ernment 
promis ory notes but only on the surplus moneya 
which ho actually received after the indebtedness 
to the Banks had been satisfied Scollr EranUtn 
IS East 128 referred to here an administrator 
pendenle hie had retained as his remuneration mors 
than h« was entitled to claim and his accounts 
ehowing such amounts had been passed by tbo 
Court with the knowledge of the plaintiffs and 
without any objection being taken by them and a. 
suit was subsequently brought by the plaintiffs 
to recover from him such evccss within the timo 
allowed by Jaw Held that such suit was not 
barred by estoppel arquiewenco or laches Pe 
dgratev Hurd L P 20 Ch D 1 referred to The 
part of the estate to which the admmistrator 
pendente hie was appointed was tho undivided 
ebare of one out of four brothers in a joint family 
estate the mother being alive and subsequently 
by a decree m a partition suit the mother was held 
entitled to a one fifth share Held that tho 
admmistrator pendente life was entitled to charge 
his commission as on a one fourth share Osuovd 
Beebt i Kionsn Csanska Acdaiuta Chow 
D nuET (1914) I I. R 41 Calc 771 


ADMINISTRATORS 

See Adshkistbatob 


See Mahomedak Law — Pre emptiov 

I L R 41 Bom 636 
See iroBTOiaEB I L R 38 Calc 342 
— Directions to — 

See SuctEssiov Act (^ or I 860 ) ss 
2G4B ahd 239 


1 L B 44 Bom 682 

disagreement between — 

See Letters of Administbatiov 

_ I L R 40 Calc 50 

ADMINISTRATRIX 


See \endoe avd Pobciiaser 

I L R 40 Bom 69 

ADM^TEATOR GENERAL’S ACT (H OP 


ss 20 52 and 54 — Orant of Letters 

m Aomini*{ra(ion to the Administrator Oeneral— 
feahng of the estate »n Aim— <Saf« by Aim of lands 
*7 **A ictlJioul sanction of Court valtdity 

®/ grant of Letters of Administration under 
t 20 of Administrator Generals Act to the the 
Administrator General m respect of the estate 
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ADSnMSTBATOR OEVERAL’S ACT (H OF 
1S741— coBfi 

tf 20 52 ftSd 51— 

ofadcccA cd llinilu T(st9 the t titciathe \ilmini3 
trator Cenml *nJ cnabl 3 luni to dj po o o! 
immoTalJe pronerlv inthojt the consent ol tho 
Court The a ministration cannot bo treated 
as closol until everj act necc«.->ary for its tom 
pletion has been done Hence a sale by tho 
\dmim trator General of some immovable jro 
perty of the decea ed for the purpo c ol reabaing 
the commis ion duo to lum under the Act is a 
xalil rale m tho course of administration and it 
tabes precedence orer a prior tale effecttsl by tho 
heir of the deccs «<L \twan Chettt r CiiliiaM 
tsvna Mtrau (1014) L L. R 3S Had 1131 

I 8S 23, 34 and 35 — Cml Proffdore 

Cod (■let I cj lOOi) V AA f 13 — Siiil to rceoicr 
<1 its tmproperJj pail by lit ddmtni frotor Ccnerdl 
— tot a sail for admimslral an by CoarJ — Prmtttj 
cj eredifers— rut/ on p/ latrimenl of agrte 
titnl — Cref lor t) Lt p^ d out of tbtyues or monies 
reetired from a Ibtrd parly for iror/ don* by fbe 
end lor-^hirgt on sueA c/e^ues or monies receiied 
after Lttt rs ef IdminnlraltoM granltd-- Spefi^C 
] nd menninj o/— F7«itoW« esiijnment— lay 

meid out of a fund and Paymtri irAen a fund 
It ffceired different* belirttn S 23 ol the 
Administrator General 8 Act (If of 1874) directs the 
Adsuustrator General to distributo the assets 
ard contains a prorision that notlnng contained 
in the tectiOQ ahill prejudice tho right ol any 
crefitor or other claimant to follow tho a sets or 
anr part thereof m the hands of tho persons who 
may hare reecired the same respectively When 
1 rebate or Letters of Admim tration I ave been 
cranted to the Administrator General tlicre is no 
machinerr (or the administration of the insol 
Tent estate of a deceased debtor under tho law of 
in olreney Tho practice in Bombay and Calcutta 
IS the same as m ITadra 0 W rule 13 of the 
Civil Procedure Code (Act \ of 1903) does not 
apply to a suit frought by a teditar of a decea cd 
debtor against the Adniini trator General (to 
whom Letters of Administration had been granted) 
an 1 fiomo other creditors to recover assets alli^ed 
to liave been improperly psi I bj tho Administrator 
General to such cr^itors in priority to the plaintiff 
4^ hen an a^rreement contained a clause ii It 
18 agreed tlut you snouH have a lien or charge 
over cheques or monies receive I for worLs done 
with your capital the in trument operated to 
create a charge on cheques or monies payable 
for work douo after the instrument althoagh the 
cheque T as not given or payment made until after 
letter of administration Lad been granted to the 
Adroinistrator General Collytr v Isaacs 10 Ch 
D and Tailby v O^cinl Jiecener 13 A C 
523 followed i?/ansid/,ar v SanJ iol 1 h R 10 
All 133 referred to Ex patlt \trJo1as lie re 
Jamet 2’ Ch D 78“^ and Ex parte Moss In re 
Toicard 14 Q D D 310 explained Mhen an 
instrument refers to specific funds out of which 
the claiDis of a creditor are to be satisfied the 
creditor Las a charge on such fund 4\hen a 
creditor is to Lo paid out of tl o fund as distm 
guished from when the as ignor gets the fund 
a valid equitable assi nment is created provided 
the Iran action is for value Fi her on 'Mwtgage, 
page 12C \\bito and Tudors Leading Ca es 8th 
Edition Volume J page lli Field v Jlfe^aw 
L It 4 C P CCO distinguished RantsdhPande 


ADMINISTRATOR QE'JERAL’S ACT (II OP 
ISfi)— coni I 

ss 23 34 and 3>— o-i'i 

T Btljobind 1 L It 0 411 liS referred to 
NtTAJEB i The ADsirsiSTnaTon Ges'ervl, 
VUdius (1013) I L R 88 Had 500 

g SB— 

Hindu Ildli 

of ISiO) MS 2 and 5 — Indian Succession 4ei {X 
of i^d5} s 1S7 — Itfiainis/rafor Generofi 4t 
{II of 1ST4) s 3S—]\ ill made mi Bombay— Pro 
perty iror(& less than Pi 000 — Probate — idmints 
Iralor Gtneralseerlifieale A V\ ill made in Bombay 
la subject to the provisions o' the Hindu Wills Act 
(VAl of IS 0) and a person claiming as a legates 
under tho will is not entitled to sue without takin 
out probate as ho would be bound bv s 1S7 of tho 
Indian Succession Act (V of 186 d) winch is mcor 
porated in tho Hindu Wills Act (\YI of I8”0). 
Ihe provision of the Administrator General s Act 
(II of 1874) is not affected by tho incorporation 
in tho Hindu IViIIs Act (\YI of 18(0) of s 187 of 
Iba Indian Succession Act (\ of 180 j) Nabayas 
SitriDiiAR t Paveubano Batczi (1910) 

I L R 34 Bom 606 

ADMINISTRATOR GENERAL’S ACT (III OF 
1913) 

' - s 11 — apphcabihly of— Meaning o/fSe 
uord succession The admission by the appli 
cant that there is a valid Will does not prevent 
him from taking recourse to a 11 of the Admmis 
trator General s Act The word succession iix 
a It should not bo read as meaning intestate 
aucciasion only Is Tns ooona or Pasutati 
Mokebji 24 C W N 826 

— Costs ol 8n intervener — Hiserctioa 
ef Court— Inleriention proprietyo/ In an adminis- 
tration suit ono & & was allowed to prove 
an alleged claim against the estate of the deceased 
and the Poctiver of tho estate was given liberty 
to conte t It Subsequently on the application of 
ono P t he was gmn liberty at his own risk 
as to costs to oppose the claim of & S against 
the estate Held — That PCs intervention did 
not eban^o the character of the prooeedmg or 
alter tho scope of the suit and as he voluntarily 
camo into it a a prudent measure not of i mm e. 
diato protection but of possible personal benefit 
h realtor it would be clearly unjust to make the 
claimant S S pay au additional bill of costs of 
the intervener In >e If alls Ch D 5(1870) 
and la re ischuabaefer (lOQT) 1 Ch 719 foJlowed 
UiH intj \ Btcharan (ISO!) 7 T P ’>'>5 Ban 
bury V Upper Inny Drainage Board (1883) L R. 
1* Ir and In re isaimon 4^ Ch D ^51 (1889) 
reteiredto SotTBESDPO Mohan '' rxHt t Mcbaei 
LAL 3rvHA 24 C W ^ 888 

ADMIRALTY COURT ACT 18 1 (24 VIC 
C 10) 

s 5— 

See Ibbest or Ship 

I L. B 42 Calc 85 

ADMIRALTY JURISDICTION 
See Absest of Ship 

L L. R 42 Calc 85 
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ADJIIRAtTV JUBlsmCTION-<;<J«^*^ 

^ - - ■ ■■ - _ Colhstein ease~>Deet 

iwn. oj inat Jiidje uitgll to bt aHaeheA W— Trifll 
With aid oj hautieal Aase sore In collision omcs 
H o luio 13 better established than tliia that ■wren 
qaestions oJ fact alona arise a Court oi AotoW 
shoula be most chary of jnterfctiaq with tbo oe<a 
flion of a trial judge vho has seen the witnessesana 
had the opportunity of formuiR hia cstiroato of 
them by their detueanocr Only m cseeptiOTal 
cases md for special reasons should a Court ’BbscS 
ha not had this advantioO rerersc the ludt® ot 
of the trial Judf>c on q.ue tions of fact I iceb? 

^AVioATiav: CouraNx i The Hatbor 

Steamship Cosipaat Ld (19J6) 

SO C W K 1022 

ADMIRAETy OFfENCES <COLO*nAL) ACT 
(12 & 13 VIC C 98) 

See Hwn Seas I L B 42 Bom 224 


Afi'SISSIBlUtCy 

See Co'ssrRtrCTiO'r or DotnaiEsT 

I L R 37 Mad 480 
See DEPosmoN I L R 45 Calc 825 
See EyroEfCB 1 L R 47 Calc 671 


A11541SS30S 

See CovfBsuT or CorpT 

I L R 41 Calc X73 
See Divorce I L R 36 Calc 907 
See EriiiEvcs Act (I of 187.) 
s 53 I L B 42 Bom. 852 

^ a 1 L P 38 ASL 1 


See MAUCTOeS PKOISCCrTTOV 

4 Pat L 7 670 
See Parties L I». P 45 Calc 169 
See iBA’TsrzB or PBoPeatv let s IW 
1 ]> B 30 Bom SOO 
— - hr d^feoiaot — 

See 'CviDE\c£ I li R 44 CoIc 139 


— - By Pleader — 

See FfissioHEas 4 ct 187i s 9 

I t ^ 89 Bom 

See 1 AKAtATXAMA 

24 C \/ N 


352 

3S5 


la R coajproiDise — 


See Hi-eno Law — Joint Faj rti 

1 Pat D J 


5Q9 


Throws oaos of proviag natnie on 

per-ofl who mates It — 

See SreoxD ASTEvt 

I 1/ P 2 tab 249 

— to police — 

See Jmr ntws ot tsial bt 

1 1/ B 37 Calc 467 

j — — ^ What conslihites— IdmMevMi 

To constitute an adoiission (ha do umentneeda 
not to bo written W the par ▼ a^inet whom 
itis used It H sumcK^nt li U is found m hia 
possession and hia conduct thereto creates an 
inlircnco that he was uware of its contents and 
admitted their accuracy but unless tlm ly done 
the document cannot he u«ed against bim sa 
proof of Its Contents TChat condnet noatd pro 
perJy gires rise to such infercdce depends on the 


ADSIISSIOlf-cor/if 

tacts of each case Tfie mere fact of possession of 
letters js not of much value unless it is ehowo that 
their contents trere recognized ond adopted by 
the replies cbcitcd or the conduct inspired by 
them Bauindba IvoiiAr GirosE t FiirEnon 
fl909) I L R 37 Cale 467 

2 By a de*en6sat— A plamd/T may 

rely on the admissions of defendant ns fo hia title 
in proof of bis claim {ust ns much aa on anv other 
evidence ard if a deftodant goes info the witness 
hoc and admits his title there is no further onus 
upon hint to prove it at least as again t fuch 
defendant An erroneous statement made without 
Laonlcdga in ao affidavit filed as a jnattcr of 
routine by a person whoso authority to make 
U was not proved could not bin I a party to a 
proceeding nor affect the character of a sale held 
in such proceeding unlcr the provisions ofs 121 
(Beog A^t I of 1879) so as to confer upon tho 
suction purchaser a right which he could not 
obtain by the ailo itself J^anardan Singh v 
hlaharajah Ferfnp DJai \alh Peo B A 
Ao ( aj 18S0 Frr Cir\M'anA« ASD PB^^8ET JJ 
referred to Kam SasWab Sabai c Ddai ffATti 
Sabi Dcq (1011) 16 C W K 683 

3 Eflec of — Peelaratofi/ »uit to 

tategvard piaxntijf $ nghlt as a reiersionef'^ 
Speeifie liehef lc( I ef IS77 e 42 lietd that 
what a party admits to bo true rosy reM.sosablv 
bo presumed to bo so and until the presumption 
IS rebotted the fact admitted must bo tal en to bo 
established Chanior Rvnuar r Chavihrt \<irp(it 
SMtgkil L n S') iU ISiP €) t.ti.d Lai Shah V 
Utra tal (JOS P P W7 p 475) referred to 
fftid alw that a bro her may sue for a declaration 
that his brot/ior (a lunatic) is tnt tied to & share 
IS a irortgage acquired by the two defendants in 
their own names (one of them being tho manager 
of the lunatic) where thopLmtiff is eat/tled to 
succeed on the death of the lunatic as one of his 
heirs ^lBSr^ot i aisvAst Srroa 

S fi P 1 Lib 137 

4 S'a^eaenf by sccnsed—Foi/ibnsp 

out plates of crime 6y others and of An saftse 
gu«B< coMtcslmear and /lousrs tiaifed for help 
— Extvlpalory efafen’SHti os to the oeevrren — 
Admitfior of blood staens on elo'he worn by the 
ectv»ed--~Ai>n\snhiU'y of such atatemnU — Useful 
test of odotuiibil ty of elaements to the pobcc— 
AdmxssiliiUfy of prei ouj depoe Uan tehen tm'nf s 
cannoi be foj:nd~-Siifficiency of euderce that he 
amid not i found — L%xdence Ael (l of IS72} ss 
2J and 3d— Cir&«77israsri(if evidence rule of S 2S 
of the Evidence Act docs not exclude allstateaienta 
by an accused to the pobce but only confessions 
There is a distinction between mere admissions 
and confessions which are statements either 
directly aJmitting guilt or suggesting the mf rue 
of guilt of the crime charged The general rule 
lo the sec ion is further eabjoct to that which 
admita statements leading to diacovery whether 
they amount to confessiwis or not fatatementa 
by an accused to police officers pointing out tho 
places where the offeree was committed by others 
or wh CO he concealed bnnself thcrtafler and thn 
hw to wtich ho went for assistance whether 
regarded as information leading to diseoverj or 
as statemerta tear’e bv him as part ol his de 
fence arc admissibh in evidence as admissions 
Pxcolpatory statements by an accused to tha 
poll e as to what a ocding lo hu case actually 
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b»ppcnfd on the occs ion of tlio commut-ion of 
lie o^cnco «nd put fori^aiil fv war of defence 
&ro admi aillo admu ion notwithstanding 
that Iher arc rliown 1 v other eeiJene® to bo 
unlnitLfnL where tl e aeeu ed told the i*obco 
that certain ether per ons had killed the do 
cca ed de«criled the oeetirrcnce and stated that ho 
was feire*! I v tl em I ut e eaned and concealed htm 
ee’X la a pad le ficl 1 that I e went to the ho««ca of 
acTeral people for a s stance apain'l the murderers 
bat was turned awav as a ma 1 man and that ho 
then went an 1 slept at the hoise of another per 
son Iltld that the ststeraents were admisaiblo 
ia cTilencc A ureful test as to the admissilility 
of statements made to tic police is to ascertain 
the purpo c to which Ihej are put bj the pro 
scculion If the pro eeution relies on the state 
ments as true thes mar and prolablj in many 
cases will lo found to amount to confessions 
If thea are relied on not I'ecau c of their truth 
bnt ol their laLita and as a ciinimstancc ihetcbv 
tending lo prove the guilt of tho aceiised ther 
are admis-iilc as admi sions 1 ut a slaletnent 
bv the aeen ed to the police that a mark found 
in the d/ot which he was wearing at the time of 
the occurrenee was a blood tain was ftld under 
the eircnmstanecs (rt the distance he was from 
the place of the nurd r and his prevarication as 
to the nature of the mark) to be of an merimmating 
character from which an inference might po sibly 
though not reec anly be drawn Where tho 
oalr evidence tiat a witne s could not le found 
was the statement of a police olhcer that search 
had been made for him to summon him but be 
coold not bo found that a warrant was al o issued 
and that ho seas a man of another district but 
no warrant was produced and there was no evidence 
of any attempt to serve U or if so of what was 
done for the purpo e //efd that sufilcienl ground 
had not been estabh hed for the admission of the 
previous deposition of the witness under a 33 of the 
Lvideoee Act To justifs the infcrcnco of guilt 
from circumstances the inculpating facts must 
be shown to be incompatible with the innocence of 
the accu ed and incapable of explanation on any 
other reasonable hypothesis than that of guilt 
Eupeeos r KswciL HIsll (lOOo) 

L L P 41 Calc 601 

5 Petracied confession — EtiJenee 

Act (/ of /S7») tf 21 mO — Rtltiancj/ For a 
conspiracy to wage war no act or illegal 
omission is necessary the agreement of two 
or more will suflice While adnussions which 
include confes ions are by a 21 of the £vi 
deuce Act 1872 declarcl rtltvanl and may bo 
proved as against tho persons making them all that 
B 30 of the Lvidencc Act provides is that the Court 
nay take them into consideration as against other 
persona This distinction of bnguage is significant 
and shows that tho Court can only treat s confes 
Sion as lending as'uiraace to other cvidenee against a 
CO accused and a conviction on the confession of 
CO accused alone would bo bad in law Moreover 
under s 30 that only can bo taken into cossidera 
tion which IS a confession in tho true sense of tha 
term so that to place any rohance on a retracted 
confe^ion against a co accused would be most 
unsafe Tasin v FmperoT I L R 2S Cale €S9 
referred to A retracted confession cannot ordm 
rily take the place of legal proof Emtebor r 
Laut Monsn Cuuckebbcttt (1911) 

L L R 38 Calc 5S9 


ADMISSION IN PLEADINGS 

Su Evidesce Act (I or 1872) s 92 

avD ruoT (2) L L H 89 Bom 899 

ADMISSION OF EXECUTION 

Ste Moetgsqe I L R 87 All 426 

ADMISSION OF LEGITIMACY 

Sit SIsBOUEOAv Law — LEG irniACY 

1 L R 46 Calc S59 

ADOPTED SON 

<See GtJAnDUvs AVD Wards Act s 17 

15 C W N 558 
Sit IlrcDC Law — Adoptiov 

24 C W N 905 
Stc HcfDU Law — ALIE^ATIO^ 

I L R 40 Calc 966 

See HcfDU Law — Widow 

L L R 41 Bom 93 

Ste Paeties — Felioiocs Endowment 

L L R 40 Calc 323 

of a Sndra share of on partition — 

Su IlisDD Law — PAU xmov 

I L R 40 Mad. 632 

— rights of— 

Aee Eonir Law— ^TR imuir 

I L R 43 Calc 944 

ADOPTION 

Ste Aora TENAhcy Act (Act II or 1001) 
s 22 1 L R 34 AIL 658 

iSeeBuRURSR Bodpist Law 

I L R 45 Calc 1 

Set CrsTOM 

See EsiorrEL I L R o4 All 398 
Su JOEiaDICTIOV 

I L B 35 Bom 264 

Set Hihdu Law — AD ortio\ 

23 C W N 177 
1 L R 42 AIL 382 
See HiKDE Law — Iupartible Estate 
I L. R 37 Mad 199 
See niNDC Law — Iartitjov 

I L R 40 Bom. 270 

See Hindu Law— Stridtuv 

I L. R 43 Calc 944 

See HiNDir Law — Widow 

I L. R 47 Calc. 466 
See Hindu Law — Woman s Estate. 

L R 46 I A. 259 

See Jurisdiction 

I L R 35 Bom. 264 
See Luiitatios Act (IX or 1903) Sen I 
Arts 118 119 

See NAiECts L L. R 37 Bom. 116 

by an adopted son of his brothers— 

See Custom (Adoption) 

L L. B. 1 Lah. 39 

by minor widow — 

See Hindu Law — Adoption 

L L. B. 40 Mad. 925 
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ADOPTION— conW 

by widow— 

Sie Arprii to J^n’Y Coir\cii« 

I L R 88 HAd. 4DS 
Set HiNPu Law — Alievatiov 

I L R 41 Mad 75 

See Hif DO Law — Adoptiov 

24 C W N 57 
See Hindo Law — \doptiov 

24 C W N 294 

—by widow— not succeeding a heiress— 

Bee Hikdo Law — Adoptiov 

24 0 W K 57 

• by widow in contravention of Has 

band s directions — 

See Bivdu Law — ill. 

24 C W N 274 
L R 47 I A 203 

— — Consent olBnpindas — when occes* 

saty — 

iS'ee lIiNon Law — ^Tjomo't 

24 C W N 905 

— - By Sudra- 

See Hisov Law — Adoptiov — 

I L R 45 Bom 459 829 7a4 1167 
See lIiSDTJ Law — Joint rAUivv 

28 C W H 1 

— - Dvyamnsbayana form— 

See Ilceou Law— Adoptiov 

I L B 42 Bom 277 

■ Danag life time of a son adopted by 

her hosbaod— 

See HrvDU Law — Adoptiov 

I L R 44 Bom 627 

— - - ■ evidence of — 

See HtJTDC Law — Adoptiov 

I L R 44 Calc 201 

— Husband dying in onion with co 

paTceneta— Vfidow succeeding as heir to her 
Tmmarned son alter partition— Power ol widow 
to adopt — 

Se« Hd.do Law— Adoptiov 

1 L R 44 Bom 297 

— Widow oi a co paicener adopting 

alter the death of snmving co parcener — 

See HiSDxr liAW — A doptiov 

I L R 44 Bom 483 
■ - -- Junior danghtex in law adopting a 

son with the consent o! her father in law— 
See HrvDc Law — Adoption 

t L R 44 Bom 508 

' — payment for— 

See Anopnov L R 35 Bom 169 

— not in Dofffllro form — whether 

adoptee entitled to collateral snccession— 

See He- DO Law — ^Adoptiov 

I L R 1 Lah. 588 

-• - — object of— 

See IlnTDO Law — Adoptiov 

1 L. R 46 Calc 749 


APOFTION— fontJ 

— of brother’s daughter’s son — 

See CrsTOa (Adoption) (1) 

1 L R 1 Lah 15 

oi D.-nghter’B son — 

Bee CrsTOSi (Adoptiov) 

I L. R 2 Lah 193 

— of an Orphan — 

See The Hindu Law — Adoptiov 

I L R 44 Mad. 260 

Oi stranger— 

See Custom (Adoption) (2) 

I L B 1 Lah SI 

subseauent completion of by testa- 

tor — 

See IDnpu Law — Mill 

I L R 89 Mad 107 

suit to set aside — 

See Re9 Judicata 23 C W N 820 

— validity of— 

See JlivDU Law— \doption 

I L R 39 Mad 77 

j Sait by rever loaer to set aside— 

Pntious eutl ly adoptne mother binding effect 
©/— Cml Procedure Corfe (fOtfS) « If A 
Hindu widow as such brought a suit to set 
aside an adoption of a son made by her on the 
ground that she was not vested with autho 
rity Iron) her husband to adopt The suit was 
contested by the adopted sod and it was decided 
by the Court m India on the ground of estoppel 
It was lionevcr held by the Priw Council that the 
adoption was talid and that the adoptne mother 
had aiithoiitv from her husband to adopt After 
the death of the m idow the present suit was brought 
by an alleged reversioner to the estate of her 
husband for a declaration that the adoption was 
invalid and for pos c ion of the e»tate Held 
per Lavebai ard CiiASiiEft JJ (ricjiABDS CJ 
dissenting) that widow represented the e*tato and 
the interest of the reversioners to her husband 
and ns the Vixrv CoUQoi had held m the previous 
suit that the widow had full authoritv to make the 
adoption that decision v is binding on the rover 
Eioncrs and the present suit was not maintainable 
Per ItiCHAnos C J [contra) the decision m the suit 
of the vidow a as not binding on the reversioners 
and tJie present suit nas mamtairubV* Risal 
S lNOit t Ralhant Sivoh (1915) 

1 L R 87 All 496 

2 By VJtjow ol twe ve jea s of pge 

— 4do/l«oa tnrahd — A Hindu widow of twelve 
jelra of aee who has not reached puberty cannot 
wake a valid adoption "MuRGrprAS Kalawa 

I L R 44 Bom 827 

3 Valuation of suit for — Suit to s t 

aside 4daplton — Munuf gurisdtcfion cj — Forum 
Practice According to a long standing practi e a 
suit to set aside an adoption is for the purposes 
of jurisdiction incapable of \aIuation and it la 
competeot to the plaintifl jn such a suit to value 
the idief ehimed and that valuation determines 
the forum to decide the suit Allemannessa Bib* 
% Mahomed Ualem I L B 31 Calc 849 com 
mented on Jan Mahomed Mandal i Maahar 
Bdn 1 L P 34 Calc jjv referred to P^hlad 
C sujiDSA Das t Dwahka Nath Guose (1910) 

1 L P 37 Calc 860 
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jLDorno’T—cp^ji 

4 L'mlttUon— I'w.fiJ PH itHW 

</;'*) II irl 

t Brof J—Sixl ly rtrrrn in/r Jcr /yi« rf> n—I imi » 
4io»— iin-, jf 3s 1fi{/Tc/JS;) // lr< 

fVn rJ—C\n cf ff/fan tcy lo le ntloxffii Cj tihr 
l-rctJ<r^\ rl I m — ll i/i— C«>"'fr«f 

-t<n— -lirl? oty lo eiojl ton — Svtftt»rt riopUon* 
if TviJ (f— rifl Icin fciP •JttlthU \\hpn»|>l«nt 
j 2 k llinlj ►pfV* to rPcovcr po v ion m rc\rr 
iioacf on l1 <• nUf^ntirn that hn riphts hare not 
l<yTi 4Pr<tr<l I T an ailopiion fnaJe I \ the deeea eJ 
»riiow of tl lilt male holler and alleged him 
to he mralid the limitation applieablo i» that pro 
Tilrdlv \rt lllofhch II of the Limitation \ct 
of !*'"■ and nil Art 118 The limitation rwns 
from lie frath of the »i low when the can e of 
action ariK'i entitlin;* the plaiotifl to aue for pos e* 
(ion \rt US could not l>o applied to thia ca o 
where the reTtmoser had brought a auit during 
lifetime ct the widow praying amongst other 
Telicfa. (or a decree declanng the adoption rout 
(as eontempUted be Art PJ of Act 1\ of 1871 
and within the period proridcd therein) but the 
Court Tirtnaflr decideu that the phmtifl had no 
caise of action for euch a suit until the cueccasion 
ofcned to him and hit aUeped right to recover 
po »e iion of the nroperte acerue<t The alleged 
adopted aon cnuld not claim to have ae<iuire<l 
•til* hy adrerie po e ion during the widow* 
dde time \ wi 1 confenng on tfio widow power 

to adopt son and containinc no special words 
T( tncting tliat (ower to ono adoption authorised 
the widow to adopt a second ton on tho death 
during minority of tho first adopted son Uhere 
an adoption made 48 jeariago was attacked on 
tlie ground that the gift of the boy was not pro 
nerly made in that it was made b? his brother 
t«th his parents being then dead Iltli (hat 
lie doctrine of factum mfri applied and the 
adoption the setting aside of which would deprive 
the adopted child of his status after it liad been 
a cepteu for 48 years tbouli be upheld llooma 
Voeer GoJool<tnund I^ast I L II 3 Calc v87 
Chnna Caundan v Kvmara Gaunda” 1 Jlad 
11 C II j) Si Uaja I ymiilaniav v Jayacan 
irni 4 Bina }! C Hep A C JDl Janolee 
DeLea v Gopaul AeJiar ya I L B 2 Calc 3CS 
applied. Held on tho construction of tho will 
that the intention of the testator was that on 
tt e death of the adopted son and failure of any 
issue the entire moviable and immoTabio pro 
pctlies of the testator would pass to his widow 
ab olutely so that on tho death of the first 
adopted son the property vested in tho widow 
as her ilridhan JIhsowat Pzssiiad t SIubabi 
Liu, (1910) 15 C W N 624 

5 Sait (oi de ja at on ol Invalidity 

-of an adoption — 8uit dismissed as time 6arr^ 
— P/aint /f defcarred from ollaitunrf a decree for 
possession on tuU Wien the setting aside of 
an adoption is essential to tho granting of a decree 
lor possession of immoveable property the fact 
that a suit to set aside tho adoption has become 
time barred is a bar to the granting of a decree 
for po session on title Lachman Lai Chowdire 
V hanhaja Lai 21ou,ar I L R 22 Calc 609 
referred to Lalhu Stngh y Gulab Sinyh I L R 
17 AH Z67 and Chindao-ui y SaUg Fam I L R 
26 All 40 distinguished Ciunvi Lai. t Sira 
J?AJi (1911) I L. R 84 An 8 


ADOPTION— foiifW 

6 ■■ ' — Cn toia — dffnncnl Camas o/ Zira 

Punjab — Cuttom — Idoplrd person an orphan 

and tn/Tfnrd— Aifepbon by dfc/ornfion of cdophon 
oi>ds«5«rguenf frMhnfnto/'arfop/ e atadopled son — 
Prity Council pmcfice of— Concurrent decisions 
onficl In this enso m wliicli the plaintiQ sued for 
a uectaralion of his adoption tho parties were 
Agarwal Banns of 7ira m tho Punjab and the 
pliintifl being an orphan and married tho validity 
of the adoption if made depended upon whether 
they were goicrncrl by custom or by the Hindu 
law TJicir Lord Inns of tho Judicial Cornmitteo 
considered that the Courts below had concurrently 
found that among tho class to which tho parties 
belonged the rules of Hindu Law as to adoption 
di 1 not appK and that by the custom applicable to 
that cLiss an iinciiuii ocal declaration by the adopt 
ing father that a boy had been adopted and the 
subier|iicnt troitmcnl of that boy as the adopted 
son was sufTicient to constitute a valid adoption 
and that id fact the defendant had so adopted 
the pUintiS and treated him aa fus adopted son 
In accordance therefore with the usual nractice 
as to such concurrent decisions Held tnat the 
•dontion liad been established Owing however 
(o ttie limited nature of tho evidence as to cu tom 
among tho Agarwal Banns of Zira the eHect of 
the decision slioulJ be condned to the particular 
eircurestanccs of tho case CiimAV Lai. t Havi 
CRAM) (1913) I L B 40 Calc 879 

0 (g) _ — In this esse 

where the i sue was as to whether Plamtifi had 
been adofted the onus bciog on the Plaintiff the 
judicial (oinnuttec held he had not discharged 
that onua and condemned the Indian practice of 
advocates not putting their oun Clients m the 
Witness Bov but trying to force their opponents 
todosothat they can cro s ctamine their own 
clients Lal K^}^\VAr v ClllPA^JI Lal 

1 L B 82 AU 104 

7 .. — .....(jnd rWilI — Rindatau) — Conitrue 

tion of will — Poner of adoption conferred upon the 
tico tcidotcs of the testator A Hindu died leaving 
bim aurviving two widows By his will ho loft 
all his property to the widows and conferred on 
them authority to adopt in the following terms — 

They (the widows) niav if necessary adopt a 
boy of good family according to their necessity 
Held that the authority so given must be evcrci ed 
by both the widows jointly and that an adoption 
made by one of the widows after the death of the 
other was of no effect taraJiJnXa Ippo Hoie v 
PartAasarafAy Appa Row I L R 37 Mad 199 
tefevTcd to Lacnuaii l*rA ah t Sit siDiAT 
Fasbati I L B 42 All 268 

8 SonsabseQuentlyhomtondop' 

five lather — Riglls oj adopted and naturallorn 
eon inter se — Agreement by adoptne father uifA 
father of adopted son that adopted son shall share in 
leritanee utih natural born son equally Agreement 
binds debottar property if agreement shows that 
it was the father s intention 24 C W N 794 

9 Sons of Sulras in Madras are 

entitled to an equal share with the after acquired 
son on partition. Aatinixi Feebayh t Aat 
OTIJJ StBBABATADA 28 C W N 1 

10 What amounts to It u not 

necessary to give direct evidence of adoption where 
it haa been pubbely recognaed for a long time 
jAaaxvAXH Maswabi e Sa Cha^bi Bibt 

26 C W N 65 
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ADULTERATION 

Set Calcutta MuMCtpAt Act (Be\o 
III or 1899) s 495A 

22 C W N 745 
See Ghee 1 L R 47 Calc 633 

See United Fbovinces I^eyentio'* o» 
ADULTEEinoN AcT (VI OF 1912) SS 
4 6 I L B 40 All 061 

— Advlleratti Ghee tale 

of — ifa«fer arid terianl — Sale hy «»rianl or yorlner 
— Lxabiliti/ therefor of rnaeter or eo partner of afrn 
of Corpintiston Agent — Calevtia Jluntci^I Act 
(Beng III of IS!)9) ts 40i and S74 Section 49» 
o£ the Calcutta Jlunicipal Act imposes a positiTo 
prohibition against the sale ol adulterated articles 
of food or drinh and covera the case of an agent or 
Etm as irell as that of a master and eervant A 
master is liable under the section for sale by 
his serYant of such as adulterated articles at his 
shop iTithout his conniYance The partners of a 
firm canting on business as agents of the manu 
facturers of gR«e in shops hearing their names 
ate each leiponsible for everj thing sold therein in 
contraYcntion of the section Brou^n v foot 17 
Cox C C 509 followed Sew Kabak i Comopa 
T ioN or Calcutta (1912) I L B 39 Calc 682 

ADULTERY 

?ee DirorcE I L R 44 Calc 1091 
L L r 47 Calc 1968 
DitoncE Act 
— admission ol— 

DiYoact 1 L B 38 Calc 997 
AD VALOREM COURT-FEE 
5r< Decueation 

I L B 38 Mad 822 


ADVANCEMENT 

Set SlArMEo Wo JEN 4 Pbopepty Act 
(in op 1874) 8 6 

I L B 3? Mad 483 
» See BENA3IIDAP L R *7 1 A 275 
ADVERSE ENJOYMENT 

iS«* Ei EMENTs Act (V or 18S2) 8 15 

I L R 38 mi 1 


ADVERSE FOSSESSION 
?ce Attachment 

I L R 45 Bom 1920 
See Bengal Febbics Act t88u 

5 Fat L J 500 
&e« Bo iBV\ Land rEVENUE Act 18i9 
s 121 

I L R 45 Eom 67 
See Bugdasi and XABWADm Tef 
UBEs Act (Bosi \ op 1862) s 3 

I L R 39 Bom 358 
Se BojinAL Distbict Mubicipai. Act 
(Boil Act III of 1901) ss 113 122 
I L R 38 Bom IS 

Co OWNEFS 

24 C W N 10g7 
See Diluyiated Land 

I L. R 44 Calc 858 


ADVERSE POSSESSION-CojiJd 
See Easement Act 18S2 
See Lncroachment 

I L R 38 Bom 15 
See Estoppel 1, L R 44 Calc 145 

See Eyidence I L R 39 All. 696 

See OntNT L L R 37 Calc 674 

Set Gujarat Talukdars Act (Bom 
Act VI OP 1888) s 3l 

I L R 37 Bom 330 
Bee HEREDitABr OmcEs \cr (Boji III 
OF 1874) s 5 

I L R 39 Eom. 687 
53 11 llA I L R 87 All 496 
See Hindu Law — Endowpient 

L R 46 I A 204 
Bee, Hindu Law — Auenation by 

Widow I L R 43 Calc 417 

See Idoi 1 L R 86 Bom 135 

See Kiiim Sittlemem Act 1880 

8 8 I L R 45 Eom 1001 


See Lahdlobd awo Tekant 

I L R 33 All 757 
I L R 45 Calc 756 
See Licensee I L R 41 All 669 
See Limitation I L R 37 Calc 885 
I L R 80 Calc 4o9 
I L R 37 Bom 224, 231 
L R 46 L A 287 285 
I L R 89 Mad 617 
L L R 44 Mad 883 
See LttiiTATioN Act "VV of 1677 
Sen II Apts 127 132 U4 140 

I L R 35 Bom 438 
I L R 37 Bom 84 
Sen Arts 127 142 144 

I L R 83 All 224 
Art hi I L R 33 AU 312 
Arts 142 and 144 

I L R 35 Bom 79 


See Lijiitation Act (IX or 1903) 

E 18 (Sen I Art 124) 

I L R 89 All 636 


(Sen I Art 144) 

I L P 80 All 461 
I L R 42 Bom 714 
I L R 1 Lab 210 
(Sen I Art 120) 

I L R 42 Bom 883 
Scit I Art 22J 

I L R 45 Bom 519 
Sen I ABT3 131 144 and 148 

I L R 43 All 164 


ScH I Act 141 

2 L R 42 Bom 714 
Sen I ART 142 2 Pat L J 506 

I L P 4j Bom. 570 
See Mineral riciiTs 5 Pa* L J 273 
See Mortgage 

I L R 84 All 289 d. 640 
I L B. 38 All 411 
I L R 39 AU. 423 
See Occupancy Holding 

14 C W N 68 
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ADVERSE rOSSESSION-co i 

'■rf T' r 

^rt ErTr-tn ‘=A!t Law- 3 * 

15 a W K 706 

‘^ALr ron \rrrAr-s or rrnxrr 

L L. IL 43 Calc "nj 
t ^AEA'TJAN L L. R 40 Eoai. 606 

« iroir- L L. IL 30 Calc, 8S7 

T^A^*rxr or PnorcrTT \ct (1\ 
or 1*^ '') « 4 A^n ol 

L li. R 83 Uad. 1158 
TcxA^-T S13 C W H £01 

^eeWiJL 3 Pat L. J 169 

■ acains* a llmda widow — 

llivrt Law — . lorcr 1 aaul\ 

Z L. R 42 Bom €9 

agAlt t a rcrson not entUUd to 

ffss at poj s lo’> — 

^ Cr'-TAi-lii \ iNCEs I i\t> PrAEscr 
4cT 1 Pat L I 293 

- a?ain_t Goreniment — 

SltwiciraL Cor^ciL. 

1 L. R 33 £Iad 6 

— by mortgagee— 

Stt Tni\srtn or Pbopectt Act {I\ or 
les ) es v4 US 

I L. R 37 Uad 423 

■ — — by one co owner against another— 

Sft Co ow’fEBs 24 C W K 1057 

■ End ol by tbe passing 0 ! (be decree— 

Stt Lmutatioi 

I L. R 44 Bom 834 

■ Entitling to Land Acquisition Com- 

pensation — 

<< Acqn rTio> or La>d 

1 Pat L ; 258 
I Entry In Rerenne records more than 

12 years 0 d— 

Stt EoriTs or Redemptiox 

I L R 1 Lab 649 

In two Capital Cities — 

Sfe LA^DLOBD AtD TE”tA>T 

I L R 37 Calc 709 

tackmg of — 

See Emdxnce Act {I or 1872) es 107 

103 I L R 37 mad 440 

- , to Auction Purchaser— 

Set Ceil INAL PrOcEDUBE CODE s 145 
25 C W K 743 

Under decree — 

See MorTOAOE I L R 2 L-b 53 

] Goremment against Court of 

Wards representmg private persons— Court oj 
Mardt fOJi/ion f>/— C/iur land euit lo reeoter—- 
Oradt al formation — Proof thalany fiOTlton formed 
utlhtn jjeriod of Uniitation — Onus The Gorem 
ment and the Court of Wards are not identical 
bodic ror can the latter bo regarded as 
merely a department of tho former The latter 
Sa a statutorj Wt' and the mere fact that 


ADVERSE POSSESSION— corn 
in IH* provinro f)io Boinl of rercaiio as the- 
Court of 1\ anls docs not make tho po emon 1 r 
Covemnicnt of nenly formed chnr hnd during the 
timo the claimants propertv nas under tho dire 
(ion of tho Court of \\ nrds pos cssion by tho latter 
on I'chalf of tho claimants Held on tho ovi 
drocc that Government was m adver o possession 
of the dt*pulctl land as against tho Court of Wards 
rcpresentinc tbe claimants diovdhree Sfeonj 
T Tfe CoVeelor of Moradahad £ \ IT f 
J 0 approved In a suit for recovery of pos cs 
aion of <Ai<r land which commenced forming more 
than 12 Acara before tho suit tho onus is on tho 

1 >liinti6s to prove that any portion of tbe cAt 
ormed within 12 years of the suit Kvmar Panjit 
Siayiv Seketne 4C L R Slff referred to Guru 
Das Kcmiu Chowdiiutv c Kmian Basanta 
K isuB ro\ (1909) 14 C W N 317 

2 Suit for profits — LtmxlaUon — 

Profits eotleeied by co sharers — Suit by other eo 
sharers lorecDiert/eir shares Cosharerswho col 
lect profits (or other co sharers aro m a position 
similar to that of a Ismbardar IMicre no adverse 
title has been set up (ho mero fact that a co sharer 
plain iff ha* not received profi s for more than 
twelve years before suit will not bar lus claim 
Raj Oaladur v Rharat Singh I L V 27 All 
3iS and J/tAin Lai v Badn Prasad I L P V 
All 43C foboned HanACiiAtUN i BtvDOdDlO) 

I L R 82 All 389 
3 " - ■■ Ssraojam — Inam — Cfoim to hold 

cs ilirasi tenant — Limited infrrejf Where m 
an ejectment suit bv an Inamdar it was 
shown that tho dcfindants for moro than twelve 
ears before tho suit openly asserted their claim to 
as permanent Mimsj tenants Held that tho 
defendants had acquired a title to tho limited in 
terest claimed by them and could not bo ejected 
TRIUOAR rAMCUANDBA V 'iltEMt CULAII ZlLAM 
(1909) I L R 34 Bom 329 

4 Ghatwali tennie — \on payment 

or dtseonUni anee of payment ofrenl-~~Estopptb—d( 
qateseence—ilisrepresentation — Grantor and grantee 
— tlomestead land-^ale by the Collector under tbe 
PuMic Demands Ptcotery Act {XI of 1SS9) — Sale 
cerhficale — TiWe of auction purcAnw— Limitnbui 
Aet (fX of 1903) s 2 (S) Seh I Art Hi— 
Transfer of Property let (fl of 1332) s — 
Ectdenee Aet {I of 1872) s IIS At an executnn 
sale under tho Public Demands Kecovery Act t lO 
right titio and interest in a certain homestead 
laud forming part of a ghatuah tenure was sold m 
1878 by tho Collector In the sale certificate grant 
ed to tbo auction purchaser tbo land was de 
senbed as rent free and as a matter of ' t 
no rent was ever paid to the ghaiical or anyboiv 
by the judgment debtor or after him b^ tho 
auction puchascr In 1888 the plaintiff an 
infant of 4 years of age succeeded as ghatual on 
the relinquishment of the office by his fath r 
Thereafter by an agreement between the soun” 
^Aotuul tbe Iifaharejah of Burdwan who wa t o 
superior zemindar and tbo Government thevoung 
phaftnii relinquished the office on condition that 
the property should be treated ns resumed 1 1 
the htato to be settled permanentlv with the 
Uaharajah by whom it vouIJ bo granted in 
tBoIarari to the retiring gJiatical This arran-e 
ment was carried out and in ISOu tho pLiintifi 
obtained the molarar settlement from tbe Vaha 
rajah In 1''02 tho plaintiff attsmod majorit* and 
in lOOthobrought asuit toeject the rep sentaliies 
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I>ICEt>T OF CASE'S 
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ADVERSE POSSESSION— conJJ 
o{ the auction purchaser from the homestead land 
and to recover possession of tbo same Utld 
ihat mere non payment of rent or discontinuanco 
■of payment of rent did not hy itself constitute 
•adverse possession jUadan, Ifofiaa Qoitatn v 
Kamesicar jHalio 7 C L J 575 TrojjlucWa 
Tannet Dossia v Chunder SJutlvelc 7 

Tf JJ 400 Riingo tail jJXundal v Abdoot Oujfor 
} L It 4 Calc 314 Poresh ^aro^^Royv Kaan 
Chunder Taluldar 1 L E 4 Cah C61 ilus^tuVa 
r I<oor ahan I L E 0 Cah SOS Pnm S^lh 
Das V Bkupta I L F Z All 517 referred to 
Held also that in a suit of this description Aitido 
144 of the Limitation Act must he applied and the 
plaintiff as p^afitol did not claim through his latter 
as his predecessor nithin the meaning of section 
2 of the Limitation Act Earn Chnnder Stngh j 
Jfodfio Kuman J L P 72 Calc 4Si L K 12 
I 4 18S referred to 77«2d further that the 

plaintiff when bo succeeded as gAnfiiaf Wa’ 
an infant and as he commenced the pre ent suit 
within three j ears from the attainment of majority 
•the plea of hmitation could not be sustained 
Held further that no title hy estoppel accrued in 
favour of the purchase at tbo cetlificato sale 
V^here was no e toppcl m this ca o as against the 
■decree holder and the appellants asrejiresentatives 
of the purchaser at the certificate sale could not 
avail themsclTes of any possible estoppel agamst 
the Secretary of St ito or a^zainst the plamtifl as 
grantee from him through the '^laharajah of 
Butdwan Ihld further that even if there had 
been any estoppel available against the Secretary 
of State there could have been none a-amst 
the plaintiff none was created by reason of whit 
happened m 18SS becau e tha estate did oot 
then vest m the Crown to he granted afte h to 
the plaintiff nor was any created hy reason of 
what happened m 1805 because the so called 
after acquired title of the Secretary of State was 
acquired by him on condition thit a clear title 
would be granted to the Maharajah of Burdwan 
as zemmdar and to the plaintiff as ntalarnndor 
nndcr him Tlic doctrine of estoppel does not 
apply where an after acquired title is taken by 
the grantor under a conveiance made to him 
as a conduit and for the pnrpo a of vesting the 
title m a third person Prasasua Kouab 
J lOOKERJEE t *'IlIBA>TnA ROUT (1012) 

1 L R 40 Calc 173 

5 Char land— Po Img oj bamboo «c 

■companied by beat of drum tf corsiift/ei mfierse 
possession Rhcre the only act of po se lon 
esetci ed was the posting of a bamboo accom 
panied by beat of drum Utld that that war 
not by itself sufficient to enable a person to ac 
quire as against the rightful owner a title by 
adverse poss< ssion Adverse to b« 

eficctiio must bo actual visible evcluBive hostile 
and continuous for the statutory period Tara 
CiiAsn Foa i Secbetaby or State von Iwwa 
(1010) 23 C W N 380 


6 — Po se*.ion adverse to mortgagor 

—if adierse to morfynpee ouf of possession The 
po se ion of a mortgaged property by a person 
claiming adversely to the mortgagor » not 
adverse against the mortgagee until the mort 
papee has tho right to possess the property Kali 
KkI UAV CnOWDHCEY 1 Taba Pbosasva Chiovo 
(JOZS) 23 C R A 815 


proof- II rot 


— Title against Crown— .Ci.rd<a 0 / 
farts wvue aclitree possession^ 


ADVERSE POaSESalON— conld 
Entrjf as porambole vot sufficient io proit title of 
Crown In nurasi tracts the gathering of wild 
ffowets and fruits from poramboke lands and the 
gathering of fish from small tanks will not indicate 
ownership as such acts are permitted by Govern 
meat It is othernise where hrge sums are spent 
on tanks hy mirasidars in clearing silt and in 
constrocting masonry dams Such acts are indica 
live of ownership and when thev are proved to 
have been done for 30 or 40 year the presump 
tion will be that they have been done for more 
than tho statutory period and the burden will be 
on the Crown to explain such acts and pro\o 
pos cssion within tho statutory period "Mere entry 
as poramboke in the pymash and settlement 
registers is insufficient to prove the title of Govern 
ment without proof of acts of ownership 
VeXCATAHASIA IvER I hECRETARV OR STATt FOR 
IvniA (1909) 1 L E 33 Mad 362 

8 — Plea ot acquisition of title hy — 

Where no case of acquisition of title bj adver o 
pos essioD 18 made m the pismt nor is the 
question rai ed directly or mdirtctlv m the i sues 
the plaiutiff ought not to be allowed to succeed 
on such a case Joytara v ^fDburueK ILFS 
Cah 075 Sundan v Mudhoo Chandra I L F H 
Calc 592 Ananda Hen r Seentarsj of Slate 
3 C L J Sjf referred to But where the nues 
tion reduces itscU to one of law upon laots 
admitted or proved it is not only competent to 
the Court hut aho evpedieat m the mterests of 
justice to entertain the plea of adverse possession 
if such a esse arises on the {sets stated m tho 
plaint and the defendant is not prejudiced or 
taken bv surprise LtlnhaU v Bitftun C7io&ey 
€ C L J b21 referred to Kefbv Dsbi v 
S m Kasxa Ba Efwrs (1970) 

15 0 W N 158 

9 .. — Can'onmeal land— Limifafion — 

Land wfutale til n canlonment — 1 resumption as to 
title Certain land ituate in the cantonment of 
Dchra Dun was appropriated in the beginning of 
the nineteenth century bv the predecessor in title 
of the defendant for the purpose of building 
a house The land was held subjert to the rules 
from time to time applieablo to cantonments by 
various oeeupiers until the year 1874 when the 
cantonments were handed over to the civil autho 
ntics In 1890 the Secretary of State sued the 
then occupant for a declaration of title and assess 
ment of ground rent or in the event of the defen 
dant refusing to pay rent for posses ion Held 
that the circumstances of the case warranted the 
presumption that the title to the land in suit was 
vested, m tho Crown and that the possession thereof 
could not be regarded as adverse until at the ear 
beat the year 1874 when the land in suit ceased 
to be a part of tho cantonment Seerefory of 
Slate for India v Jayan Prasad J L E C .dlZ 
648 referred to Bavk of Upper India i The 
Skceetaey op State (1910) 

I L R 33 All 229 

10 — ■ Mortgaged property — Limifa 

fiOR— PttrcAoaer 0/ a decree on a mortgaye alloicxny 
a puisne mortgagee to pay him offSuch position 
tnconaisrenf with a claim to 6e in adicrse poseeesion 
of the mortgaged properly Held that when the 
purchaser of a decree for sale on a mortgage ao 
cepti^ from a puisne mortgagee the amount due 
under the decree ■which he had purchased he by 
so doing admitted the vahdity of the puisne mort 
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ADVERSE P0SSnSEI0V-<- «ff 

iiTil < s» yv^ Ti''\ »xth & 

tliita lo 1 ^ It ■ 5\ r* <* po on nf th» mwte^gc*! 
W 7 >'>Tlr r»n S jB r ^ 1.^1 f r / / i 7/ 
rfwi 4 rr'rr^l to Timr Naf^ix »■ 

1 rur ‘•Tv( n 0 11) I L. H. 53 AU. 483 

11 What lille t2«led by— To m 

t T o" ' I f Jv I ft' /<T»rt it t ion 

— Rw pr B rt 1 f fTio»/ I't T 4-^ B( t ajjtft r j}tt 
» T^rr tj mj t rn ’rfj '•e tT<f^ Urt V*' rt «'fr»r t 
pw ij*i Vf'’^ I o i/- loT a Irmo lo t!ip wort 
p»“T i» r >t a iTcr tn an 1 iJota n^l aHcft tl o 
n 1 1 of a HT) 1 i'iorl’*a~e»' t»ol rnlitW to poA 
K m »lfn I'lB alArr** po\ Mdon fommrntM 
trifn »j 'i nfXt-s *• «s« prantol finer to thF com 
lacrjccTifTit of Airhjio f ion limorfir l/nnfii 
T Mnlfir, Ul JUm I L P 33 (nlf lOU 
foUowt'l T) p inICTc t m immovcAf I profx'Cty 

vbich IS ace)uirr'l Ira t\orse f>o o inn ran onit 
lie that intrrrAt which thr person cntitl vl to iiumr 
diatc po r lOn i Ail at ihr time that a trrr epos 
*c tion l-r- an It will attach a-ainst the «hol ft 
the inten t of tlie perron so rntitlcd to pos ession 
DOtwithslan bn;; that ho has subsequent to the 
commeneetnent of the a Ivcrse powssion alienatesl 
the whole or ana part of euch Interest protiloil 
po es lot continueci uninterrupted IsRrnastRt 
Tur Naicsep r LiKsnMAx* Sucker (1911) 

L L. R 35 Uad. 231 

12 — A«atatt Mortga*efi Q«<rf< — 

R hetiier adrcric posse ion tsainst the mor(i'ai*«« 
for the ftatuton period operates to cxtin^isli the 
rights of the mortcageo under a previously cxe 
rated nortsfa'ie Saadi Kcmxr Dey r Ijooiixa 
Sasc (1011) 16 C W N 351 

13 C^-aharers Infer se— 'on pnrf* 

etpation for a tony I me tfft'l of In order to 
ettabu h adrersc possession by one tenant in com 
mon against bis co tenants there must bo exclusion 
or ouster ami the possession subsequent to that 
must bo (or tho statutory period 5Icro non parti 
cipation of rents and profits would not necessarily 
of Itself amount to exclusion but such non parti 
cipation or non possession may m the circunulances 
of a particular case amount to an adverse posses 
Sion hat the circumstances maj bo which may 
have to be considered in determinin)! the question 
of ouster discussed Axeaenvssa liiBi t biiEiRn 
Isup(1912) 16 C W N 849 

14 Hypothecation— Stranger la ad 

Terse possession/or ore a# aymnst morlpayor — 
/ ffeet of on piorlyagee a T\gfita — I at/mtnia of tnUrtst 
andackrtouledgmenlbjmoTtgaQOT effeclof Adverse 
po ession bj a stranger for more than 1 ’’ years 
of a property which is subject to a hypothe 
cation not only extinguishes tho eights of the 
mortgagor but bars also those of tbo mortgagee 
tl ough the rights of the mortgagee may hare 
been kept ahs o by payments or acknowlcdg 
ments made by the mortgagor Prannalh Roy 
Choicdry-v Roolta iJrjum 7 Moo I A 3Z3 
355 Karan Ainj/i v Balar AU Khan I L R 5 
All 1 Amma v Pamaknahna Saaln I L R 2 
Mad B'^O 229 Pam Coomar 8ein v Prossunno 
Coemur iSsin 7 IF if 375 and SAe 0 um 6 er iSoAoo 
V BAoicanee rfeen Xuliear 2 A IF P // C 223 
followed Aimadar Mandal v A/aitJlun Lai Day 
t L R 33 Cale 1015 and Second lppeal\o 6S2 
of 1909 (unreported) not followed Ilealh sr 
/ iigh L P 5 <2 B P 345 and on appeol Pugh 
▼ Ilealh L P 7 A C ”35 distinguished ter 


ADVERSE POSSESSION-eoa/f 
Cwnawt Tlie ngbls o( the moTtgagee would be 
rxtin'niishe<{ in such a ca o even wlicro ho Is not 
entitinl to posse sion under tho mortgage as tho 
mortesgeo is not without rcmeily against tho 
tiTspa er ami coiil I protect his interests by proper 
proceolin's 1 niorlgage is merely n security for 
the del t and n mortgagee s right Is to sell tho 
Interest of the morigsgor m tho land and a mort 

f sgc decree under winch tho land is attempted to 
e toll cannot I ind persons who do not dcrivo 
their title from the mort'’Sgor and were not parties 
to tho suit m winch tho mortgage decree was 
passesi hut clitm a statutory titlo advcrselv to the 
mort s-or Uajuswasii Ciietti r PoavaPaday 
AC It (1913) I L R S6 mad 97 

15 ByagentcoU cling rent— ly'iif 

i ly g oier Ihe re \t h th linllord — tgenl /elting 
» p / « oirn t lie and leep ng lie rent fo himself 
liar ng eAn<(Bi»i)e of lea e — landlord a right lo 
Itnd nl Jeferm alion of teBO'iey In 18S7 certain 
land telonging to defendant No 3 a farailv 
was I ased to ft tenant for 18 years by a registered 
lease hv the nlimtif! s family who ncted as agents 
of tho defendant No 2 s family and collected the- 
rent and paid it over to them Tbo rent was so 
paid till 1893 when tho plaintill e family set up 
their own title to tho land and ceased paying over 
tho rent to tho defendant No 3 Tho tenant re 
maiBol m possession of tho land till tho deter 
mination of tho tenancy m lOOj and then attorn 
cd to defendant No ” In IDOS the plamtiil sued 
to recover possession of tho land alleging that tbo 
title of defendant No 2 to tho land was lost by tho 
adverse possession of the plaiatifl The lower 
Courts decrccil their claim On appeal by defen 
dant No 2 Held reversing the decree that s» 
long as the tenant held the land nndcr the tenanoy 
he held it as tho tenant of defendant No 2 s familv 
end their rights were just as goo I at tbo end of 
the tenancy as thoy were at tho beginning and 
were absolutely unaffected m any particular by 
the reiterated assertions made by the plaintiff of 
an adverse titlo or by the fact that tho rents were 
retained by tho plaintiff KnisiiVAOixir i 
Baldixit Vasiaadizit (1913) 

I E R 38 Bom 53 

16 Ai, BQce oi intention to acquire 

absolute interest — Limitation In a suit to recover 
possession by an adopted son against the lessees 
of the deceased adoptive mother who was in pos 
ecssion where the plamtiS believed that the 
adoptive mother was entitled to remam in pos 
eeasion for bfo and she shared that bibcf and 
eo remained in possession while the plamtiS took 
no steps to disturp her Held that the plea of 
advene possession by the adoptive mother could 
not arise thcro bemg no intention to hold ad 
versety so as to acquire an absolute estate 
PiRSAB TAIAO IvAs nisAB t Guhappa Bassppa 
( 1913) L L R 88 Bom 237 

17 Trustee — Anmus pos aiJendi d 

terminea nature e>/ tight preien6ed — Eatoppel — Land 
lord and tenant When a person purports to bold 
property as a trustee ho cannot by such pos 
session aeqniro a right to the property by pres 
enption for himself against tho beneScunes 
The character in which possession is held and 
tho Aimus pojsidenif of tho holder determmes 
tho n(,ht which tho possession would confer 
JLadhavav 'larajana I L R 9 Mad ””4 Thalora 
i’afesinzjt v Bamangi A Dalai I L R 27 Bom 
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ADVERSE POSSESSION— con« 

S15 Secrelarij of Slate for India v Kuehnamoni 
Gajta I L R 29 Calc 51S Lytll v Kennedy 
L R 14 A C 437 and Soar t AshiccU \189S\ 
2 Q B 390 referred to The plaintifl a father 
■claiming to be the trust o of a temple demised 
temp e lands in 18GG on Lanora to the first defend 
nnt and the seeond defendant was the ultimate as 
signee of the Lanom mtorest at the date of eoit 
The plamtill s cjaim to the trusteeship was nega 
tiTcd by decree of Court in 1&94 ■when a third 
party was declared to be the trustee It was 
found that the plaintiff was not the trustee at 
the date of the present amt instituted by the 
plamtiS for recoi ery of possession of the hanom 
bnds from the second defendant Held that 
the suit must fad as the pLnntifi was not the 
trustee Held further that the second defendant 
was not estopped from den 3 nng the plamtifis 
•right on the ground that he was no longer the 
trustee though he would bo estopped from deny 
ing the title of the temple TmrpPA’r Nam 
budiupah I iTiicniBi Auma (1914) 

I li R 37 Mad 373 

18 — Mortgagor and mortgagee agree 

ing that lattei's possession should be as absolute 
owner — Effect of IVhore a mortgage deed pro 
Tided that m default of payment of the nort 
gage amount •withm the stipulated period the 
mortgagee should take possession of the mort 
gaged property and en]oy the same as absolute 
owner and accordingly the mortgager after the 
said period and in consideration of a further 
payment of Bs 3o0 by the mortgagee retm 
•quished tho mortgaged property to bo held by 
»e mortgagee as absolute owner and had the 
patta transfeired to his name Held that the 
po session of the mortgagee under the cireum 
stances for OTcr twelve years was adrerse to 
the nortgagof whose right to redeem consequently 
became barred by limitation An unregistered 
agreement between the mortgagor and tho mort 
gageo that the mortgagee shall hold possession 
ns owner will not confer an immediate title on 
tho mortgagee but is valid in so far as it has the 
effect of changing the legal character of the posses 
Sion of a mortgagee into possession as owner A 
mortgagee cannot by a mere assertion of his own 
or by any umlateial act on his part convert bis 
possession as mortgagee mto possession as absolute 
owner Ah Muhammad v Lalta BuLeh 1 L R 
1 All 655 referred to Kvrrt Veerareddt v 
Rum Bapireddi J L B 29 Mad 336 8rt Baja 
Tapamma Bao v Sn lira Pralapa II V Rama 
ehandra Ra u I L P 19 Mad 21J and Dasharatha 
\ R yahalehand 1 L R IS Bom 131 distinguished. 
UssiAS Khas t Dasa'tva (1914) 

X L B 87 Mad 545 

18(a) — — — • The question of 

odv rao possession is a mixed question of fact and 
law The facts found by tbe Judge must bo 
accepted but the conclusion drawn from them 
namely whether tho possession was adverse or not 
is a question of law 

To prove dispossession of one co sharer by an 
other It must be shew a that there was exclusion 
or ouster to tho knowledge of the former and this 
principle is applicable to all cases of co ownms and 
IS not confined to cases where tho co owners were 
per ona who at one time had formed members of a 
family 


ADVERSE POSSESSION-eo«(d 

Tho possession of one co owner is tho posse sion 
of all for the purpose of limitation. 

There can bo no dispossession by one joint 
tenant m the absence of an assertion of a hostile 
title by him to the knowledge of the other joint 
tenants sought to be excluded from the joint 
tenanev and if no notice is given to the co sharer of 
of tho dental of his right the occupant must make 
his pos ession so visibly hostile and notorious and 
so apparently exclusive and adverse as to justify 
tho inference of knowledge on the part of tho 
co own r sought to be ousted and of laches 
xf ho fails to discover and assert his rights Jogen 
DnAhATU McKHESJEE t RaJEXDHA NATHBnATA 
cnanjEE 26 C W N 890 

19 Ex ptopneiary tenant — Right ae 

gutred by — Semble That although a leasehold or an 
ex propnotary mterest can be acquired by adverse 
possession as against the person who is the lessee 
or the ex proprietary tenant yet where there 
never has been a lessee or an ex propnetary tenant 
It IS not possible to become such bv adverse 
possession Basdeo v Dltat Rai (1D14) 

L L R 87 All 22 

20 Co owners— Notice of hostile 

claim it necessary — Possession hostile at com 
meneenuni — Sutscjucnf accrual of title as eo owner— 
Possesuoneonlinued not Roshfc— iamifotioa Act IIK 
of 1908) Seh JI Arts 134 and Hi The plaintiff 
find the third defendant wore tbe reversionary 
heirs of one 0 who had mortgaged the suit pro 
pertica to one P The third defendant s father 
purchased the properties from P in 1893 without 
notice of the mortgage and has been in possession 
of tbe same ever smee The widow of Q died os 
the Cth September 1000 The plaintiff brought 
this suit on the 2ad Sepembor ID12 to redeem the 
properties The third defendant pleaded that the 
suit was barred by limitation Held that the aoit 
xvas not barred by hmitattoo Possession held by 
one of the co owners will not ho adverse to the 
others xmtd they have notice of the hostile claim 
Though possession was hostile when it commenced 
stiU such possession will not continue to be hostile 
on the accrual of a peaceful title before the com 
pletion ©1 tho adverse possession VEtATtJTSAM 
t SUBBAPOTA (1915) I L R S9 Mad. 879 

21 Simple mortgage — Dispossunon 

of mortgagor after mortgage not adursetothemort 
gagee The posses ion of a trespasser who has 
dispossessed a mortgagor the mortgage bemg 
simple 13 not adverse to tho simple mortgagee 
PaTthasaralhy Raickcr v Lakihmana Naicler I 
L P 35 Mad 231 followed Pamasaui Chetti 
t PoirvA PADAYAcni I L R 36 Mad 97 
overruled \ rAPUW v Sovamua Box Ammaki 
U915) I L R 39 Mad. 811 

22 • — ' Simple Mortgage 

—Adierse possession against mortgagor whether ad 
verse against mortgagee m case of simple mortgag 

Lmxtation— Limitation Act {IX of 1908) s 28 Sch 

I Art lit Adverse possession agamst the mort 
gagor IS not per se adverse also agamst the mort 
gagee in the case of a simple mortgage Per 
SArfDETSov C J Adverse poasession oCeots tho 
interest which the person who was entitled to 
immediate possession had at that tune Per 
lIooEESJEE J S 28 of the Limitation Act clearly 
contemplates that tho person whoso right is extin 
gniahcd by lapse of time is a person caUtled to 
institute a suit for possession of the property 
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ADvrr^E roriicssio’’— 

Xc tn r y r I a f.t t Lr t I- I 

I /• « / ^ I'rfiy W V < / ■*>»'Tr T 

I ^ 

< % a tT:’ T » / I^r J I 1 ^ 

<'<t IP ^ 70 r )l S / *r 1 i > 1 7r3 >» 

'‘rr^’ T Txii l.rs ^C ,I r J /. r ^ » oi 

?*7 *’7 Vo I J t' j-t* rT'l 1o o /• 

T / '1 ^o J « ; /^ r " Vof - « --t«! 

Jrt- 1 tT*‘'»s il»r>if '^’in ti His 

I. L n. 41 Calc ei 


2- '■- ' A X to foax’ltnle— 

f f 7 n,f ,»-» yrrr ftj-r'li Is m *4 » rf 
r- ■* i I rrrif tf i f* <-7 fni'^y-lMr TV 
1“ '’• » J 1 I r Ir^Uilirn «f t*- «r 1 1 o to 

•ad 7J « 7 -n » rtr*An tank »l>th 
t‘i“ jUi 1 *» r’ji-iH t’ T I 11 tin 1 r m li-» ^ 
1 to tl -1 in t> ► TO poyvnt »t>o 

»-ro 'n jrn tn • ;niiRid i tnW tl ft>l 
dfT’ari raio m It" o } t I »n I «•* 

tVat tl o tark »»» in IbJt! in • «liTofmt psi i 
V li en’ r tli -ri >t liP ntil pvt Jjo* anlltixt 
ta Lp jiarrl i p«l Iho ynila n H «f It o Ullor 
•nd <^»»vjupntl> inlitlt 1 to t»kp j>oa»p»»ion 
Cl ilio tinl, li viLi found tkai tlio tank in 


quMticn »n not in luJoU m tlio r*«/»n of tb« 
Ip«wn but In tl " otJ«r ffcfiii •* 
•lltp-tj br tl« dcfrndant but «mw th date of 
tLfir baap tlip, {lauttiffa btd I'e^n In occupation 
01 the t«nk on tie l<aiit of thfir lease ani had 
ta ajertion of tlicir n ht Id it out to •ub- 
tenant) fre*n time to time mortpaged it and » 
^*”TBtcd It //i7i that the act* cxcrct M ly the 
flaintilli la reapeet of the disputed tank conall 
tnted adrene pOMeesiaa and were euPicient to 
extingoDh the title of the defen lint a tendora on 
the dale of the rueehaso by the deten Unt who 
eons -ijuTOtly did not by hia purcl mo acquire any 
title to the tank In diipiito and could n t aucec^ 
fully r«i*t the claim of the plaintiff) for dectara 
Von oi title and recoTcry ol potstsaion Uijat 
CoAyp MajiATAP Bauadto V IsuAn Cavoiia Das 
(1910) 21 C W N 189 


23(a) Ittlinaar— D erte uja "«l 

Inmrvlar—Co nl 5a p, j} | tuU and « lUrut 

rf InaTidar purrhu A at On Court sal —So/ bj 
Jnamdar IoUmj ast utntnl — 7n<Jian Limtlalion Ael 
{IXoflOOS) Sch / Art 231 — dad — Inarnda retniss 
tn rtcor rinj aft si nml — So oUgaioa mt occa 
pa cj t nani to paj j d — !nd an ( ontraci Act (/A 
of 777’) « GO In 187t d fcndint purchased at 
a Court sjIo tl e r gbl title and inte cst o! the 
then Inamdar in the euit lands in execution of a 
monc^ decree against bun Since then the do 
fendant remained m possession of the property and 
no attempt was made bv the Inanida; or his sue 
cessor to levy assessment or to recover possession 
until 1916 when plaintiff as Inamdarautd to recover 
assessment from the delcndant as an inienorholdet 
contending that it was n periodically recurring 
n^ht under Art I'D of the Limitation Act 1908 
Held that Art 131 of the Limitation Act did not 
apply and. that the suit wm barred as the defendant 
had estahlislicd his n^ht to hold land free ol assess 
ment by adverse possession Oanesh I ma jal t 
£ rab<ii(797C) 41 Lorn 150 distinguished Boima 
Bit V Swamibao I Ii R 4S Bom 633 


24 Trespasser s po.ise3sioii during 

currency ol lease — if adicm to lessor %f p tc* nse 
tocjmO eose l^at he held bona fide 

under person vhorn he fcefiewi fo fce otmer found 
false Held on a review of authontiea that 


ADvnrsE rossEssiovw^ t> 

wh T»* pri'prrtr 1a» }*r^n Jet oil m J a-e Jho 
pn *#« ) 1 rt a iTT p-M r dtv-s not I'ccomo 
alvrr* •« a-aint t'l la r until the trmiins 
li'n ll 1 * Tfr«i« r» who c cmp that 
|» vt-fraf hell the Un 1 iin Irr a j«-r«on whom 
t*- V 1«1 red to l<> the owner Ihrrrof is found 
lo It f»’ !> are not rntitlctl m eijiiilv to pro 
I < ton a't rit ejrvlment ItAJri ‘mpdira t 
Ktv7ABntABr an Ciiowphitt (1 T) 

21 C W H 1001 

2^ cf liolderj porKoits o! c tale 

in R TeT*e Sale— rf on psrehn >r cf t late 
oi tttsnmt sue On the failun of an onner to 
p.sv the Coveminent ass ment lus estate or 
iiitereet In the lanJ is forfcitol or rather 
detennines! and the ptirrliAscr at a Revenuo 
sale purefasrs not lleintin t of the defaulting 
own r tut thsl of (ho Crown siiljicl to the 
parm nt of the Coi mioetit n essnicnf and ns 
• sin t » person who claims title to any portion 
of the estate (\ Adveni posse ion the (uno 
limitcel ) t the Limitation Act commences to run 
f/om tho date of the Kite Suiua Ivavta 
Aciiaiuva r SirtT Ciit’/Diii Pot CnowDntmv 
(1911) IS C W N 1281 

2S (a) Thougli a tenant is put in jins cssion of 
land I V A tiiort^At.1 1 lus po«u «ioii cannot become 
a Iverte aiain l (I r iiiortgsgor until tho mortgage 
i« reduce 1 and llio mortgagor becomes entitled lo 
inmctlntt po uricn CiTArJl t lvBlsn>a 
Maui SI i 

I L P 45 Som G01 

29 Co shurers — Inonlcrtoestab 

Ush AsU rte 70 e ion litwi n losJafcra there 
niiisllc Mdeiies ( an ojin nsscition of a Lostiio 
title ly OMO with tie knowledoO of f^® others 
Merc non pirtition m profits ly one and evcluaiso 
eK.cu| stion by olhersisnot auflicieni JA^OA^^AIIT 
MARwanit bi I CiiASDRi Him 26 C W N 65 

27 Fartitioa decree— Proper/y re 

tnaintnij «n poesestion of J dynieaf cfi6/or— £imi/ff 
Hon Tho defcidsnt obtained in 18Ji> a decree 
against tlio riamtiff to rcco\cr h>3 share in lands 
by partition Ifo ajipliid m 1609 and 1002 to 
OTocute tho d creo but the fand remained m posses 
Bion ol Plaintiff In 1011 defendant managed to 
get possession Plaintiff sued in 1915 to recover 
pos es ion Held dismissing tlio suit that though 
tbo Dufondant went in possession without inter 
vcntiou of tho court his possession would bo 
ascribed in tho decree and plaintiff could turn him 
out if she could show she hod acquiretl a good title 
against the woild I eforo be got pos c loa RaKh 
auBAiA Pasi Chandra I L B 45 Bom 943 

2S Trespasser— be e the onginal 

title IS unknown and both parties m a suit 
for ej tin at give evidence of pos<e sion tho 
Court will be justi&ed in deciding m favour 
of one party or the other by a comparison 
of the evidence judged m the light of proLabilities 
Such possession has to be interpreted according to 
the fairest view of what tho property iteclf (m this 
case forc*t land) w as capable of in the way of pos 
sessioQ and what upon a broad view would be 
considered an adequate assertion of title by 
sufficient occupation 

But where the plaintiff has succeeded in proving 
A clear title the onus lies on the Defendant to 
prove adverse possession for the statutory penod 
and possession to b« adverse must have all the 
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ADVERSE POSSESSION-concW 

qualitips of adequacy continuity and exclusiTC 

When the holder of titlo proves that he loo has 
been exercising during the currency of his title 
various acts of pos ession then the quality of these 
acts even though they might have failed to con 
stituto adverse possession as against another may 
be quite sufRcient to destroy that adequacy and 
interrupt that evclusivencas and continuity which 
IS demanded from nnj person challenging by pos 
session the title nhicL he holds Ebmiinak 
(ALIAS KtrlHALITl) SIOOTHATAIl v PEBIHOATI 

Kcviiaeankcttv Haji 26 C W N 668 

ADVERTISEMENT 

See Tbade Mass I L R 37 All 446 
ADVICE 

improper to client — 

See Peofessional Misconduoi 

1 L R 40 Mad 69 


ADVOCACY 

. The Practice of advocate 

on each side seeking to force his opponent to 
produce his own client as a witness m order 
that he may have an opportunity of cross 
ezammiog that chent condeinnAd as one that 
must embarrass and perplex judicial investigation 
and as bemg unworthy of a high toned or 
reputable system of advocacy Lal Ilunwar v 
Cuts»3iUlU900) 14 0 W N 285 

I li R 22 AU 104 

ADVOCATE ' 

See Defamatio*! I L R 41 Calc 514 
iSseBion Court Jurisdiction of 
L L R 44 Bom 418 
5«e L'oal Practitio>er 


- Advocate as witness — 

Prc/essional elhies — Counsel retained by party tf 
may be exempUd as Kitness It la a rule of 
professional ethics of almost universal apphea 
t'on that havmg taken up the position of an 
advocate a counsel should refrain from testifying 
on a trial which is bemg conducted by him 
Peaet Mokan Das i Westo'? (1911) 

16 C W N 145 


ADVOCATE GENERAL 

See CniBiTABLE Trust 

I L R 48 Calc 124 


See CrviL Procedure Code 1908 s 92 
I L R 36 Bom 168 
See Costs I L R 40 Bom 588 


— sanction of — 

See PuELic CoATiTiES 14 C W N 932 

consent of — 

See Public Pelioious Trust 

L L. R 41 Calc 749 


AFFIDAVIT 

See CanxcfAL Procedure Code sa 244 
^10 I L B 36 AU. 13 

Set Mumcipal Flectiov 

I L. R 46 Calc 119 


AFFIDAVIT— coiifd 

— Practice — Grounds of belief — Ctvtl 
Procedure Code {Act V of 190S) order XIX rule 
3 — Jurisdiction — Be heariny The provisions of 
order XIX rule 3 of the Code of Cm! Procedure 
must be strictly observed every affidavit should 
dearly express how much is a statement of the 
deponent s knowledge and how much is a statement 
of his belief and the grounds of behef must be 
stated with sufficient particularity The Court has 
inherent jurisdiction to re hear a matter before the 
order passed by the Court at a previous hcarmg 
has been perfected Paduadati Dasi v Rasik 
Lal Dbab (1909) I L R 87 Calc 259 

Scandalous matter — Cmf Procedure 

Code (Act V of 1908) order XIX rule 3 — 
Statements on informaiton and belief when source 
of information not indicated if admissible — Alh 
galton* of dishonesty not releianl to relief 
prayed Scandalous matter should he avoided 
in pleadmgs and if a statement of this charac 
ter 13 inserted in an affidavit it may bo 
ordered to be taken oS the file or tbe particular 

S assage may be directed to be expunged The 
onrt may take action of its own motion or 
upon the application of the aggrieved party 
Allegations of dishonesty are scandalous but 
they cannot be treated as such if they are 
relevant to the issue Ptshert, v Ouen 3 
Ch P 053 iltlUnglon v Lormg 6 Q B D 
196 referred to If m future an affidavit is 
filed m which allegations are made on belief with 
out a statement on the grounds for such belief 
tbe Court will be prepared if objection is taken to 
enforce the strict rule laid down in order XIX 
rule 3 of tbe Civil Procedure Code In re I ouny 
Slanufaelunng Co [1000] 2 Ch 763 referred to 
GoBtKD Mohov Da3 t KmJA Beqarx Das ( 1009) 
14 C W N 163 


AFHDAVIT OF DOCUMENTS 

SeeDiscovRTT I L R 38 Calc 428 
See Docume'JT 25 C W N 99 

AFFREIGHTMENT 

contract of — 

See Sale of Goods 

I L R 45 Calc 23 


AFTERBORN SON 

whether he succeeds from date of 

conception — 

See Hivdu Law — " mow 

I L R 1 Lah 128 

salt for declaration by — 

iS«e Luhtatioh Act 1903 s 0 

I L R 1 Lab. 558 

AGARWAL BANIAS OF ZIRA 

jSee Adoption I L R 40 Calc 879 
AGENCY 

Set Paeei Adat Tbaksactions 

I L R 89 Bom 1 
See Scope or AoEver 

tenmnation of — 

See LniTTATiov Act{IX Of 1903) Sen I 
Art 89 I L R 39 Mad. 376 
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AGENCY— con/i 

5« PBlX(fn*lL A'<D \OENT 

1 L. R 41 U&a 1 

■ Joint principalj-^oint j>»\rtr of 

atlOTTfy—FifCiii on of tnorl^nje in jmrtuance of 
t}t aulAori/y— DfofA of one of the pnntipoli 
tfftel on the poictf of allornej^Poattton of the 
j>ijr 1 fjt cfjtct of Ihe jxjtrfr and the rttture of the 
f'Top'Tly vhfther malenol in fon Irving Ihe power — 
Utmlfn of a 3tilalfhara fittnily — Indian Contract 
^rf(/Yp/75 J) t 201 S P R K »nd It S 
thrw Lrother* Executed * joint power ol attorney 
m favour of P p the fourth brother (all the 
brothers livinj; jointly as nembers of a Mitakshara 
familr) an I therebv authoruM him to borrow 
money on their behalf and as seeuntT for the loan 
to mortgage their joint pronertj Subsequently 
P S died without i sue After hii death a mort 
gage was executed b\ P 1 and P K on their 
own behalf and by R P as attorney for S P 1 
second mortgage was executed of the same pro 
parties by R I on his own behalf and as attorney 
lor P K and S P A third mortgage of the aama 
nropertits was executed by R P on his own 
Mhalf and as attorney for S P P K-havingdied 
nrenouily to the execution ol the third mortgage 
JetTinj; certain minor sons and R P also put 
ported to execute the third mortgege as guerdiao 
of tbeso minor eons of R K Held that the m 
tention of the parties was that the power of 
attorney should continue as long as the property 
remamM undivided and so the deaths of P & 
and R did not teroko the power of attorney 
Held also that coaseqaentl} the mortgages were 
Tahd and binding on the joint properties Per 
SIdokebjse J —It e cannot bold as an indexible 
rule of law that wbencrer two principals appoint 
an agent to take charge of some matter m which 
they are jointly uitereetcd the death of one ol 
them terminates the authority of the agent not 
merely as regards the deceased but also as regards 
the eumving principal We hare m each case 
to detemiinc the true intention of the parties to 
the contract from the terms thereof end from the 
surroundmg circumstances Sctai, Pbosad He 
(1916) 21 C W N 820 


AGENCY RULES OF GODAVARI DISTRICT 

— rr 8 and 18 — D amiesat of suit for 

default b’j Aeststanl Ag nl— Order of Agent retloring 
«i!f — Pevttion petition to High Court maintain 
o6iMy of— Decree under rule 8 eomfruction of— 
Order aeltingasidedumirsalicithoul notiee to defend 
ant talidily of— Petition to Ooiernmenl necessity 
for An order passed by a Government Agent 
directing that a suit dismissed by an Assistant 
Agent for default of appearance of the plaintiff be 
restored to file is not a decree withm the meaning 
of rule 8 of the Agency Rules for the Godavan 
distnct and is not rerisable by tbo High Court 
by a petition filed directly m the High Court 
fin Pedda I ilrama Deo Oaru r The JUahraja of 
Jtypore [JOIC) 4 L li 400 followed VE^KATA 
Naoabcshanasi t 3 Iaiialaesiimi(I917] 

I L R 41 Mad 325 

AGENCY TRACTS 

See Conteact Act (I\ or 1872) as 69 

axdTO I L R 89 Mad 795 


AGENT 

See Adveese possession 

1 L R 88 Bom 53 
fiee CoJtPASiES Act (VI OP 1882) ss <8 
77 I L R 36 All 416 

See Negotiable Instbejievts Act 

(X\Morl8Sl) ss 20 27 28 

I B R 41 Mad 815 

See PanrciPiL and Agent 

I L R 41 Mad 1 

See TnADiNO with Enemy 

19 C W N 1239 

acceptance of bribe or commission 

by— 

Set PnisciPAt AND Agent 

I L R 87 Calc 81 

sets of- 
fice Riottng I L R 39 Calc 834 
fiee Account suit pob 

I L R 40 Calc 108 
damages for negligence of- 
fice TBiNSPEB or PzortRTv Act (IV or 
1882] s 6 (e) I L R 38 Mad 133 
fieeCAS&iEBS I ti R 41 Calc 80 
doty of- 
fice PbINCXPAI. and A 01 .VT 

I L R 43 Cate 248 
- fraudulent conduct of- 
fice PuKCiPAL AND Agent 

I L R 43 Calc 611 

- knowledge of- 
fice Pbincipai;. and Agent 

L R 46 I A 250 

- . liability of to principal — 

See Limitation Act (IX of 1908) Sck I 
A£t 89 I L R 39 Mad 376 

• trading by— 

See Tkaddto imn the Enemy 

I L R 42 Calc 1094 

Hindu Family Manager — 

See Lisiitation Act 1908 Sen I Abt 

62 I L R 45 Bom 313 

AGENT AND PRINCIPAL 

fiee Company I L R 42 Bom 159 

AGGREGATE SENTENCE 

fiee Appeal I L. R 40 Calc 631 
See CnniiNAL Peocedube Code — 
ss 3 q 403 I L. R 35 AU 154 
3 Paf L. J 138 
8 413 15 C W N 734 

AGGRIEVED PARTY 

- remedies of — 

See Decbeb I L. B 44 Calc 627 

AGNATES 

Set Custom 


L L. R 44 Calc 749 

p / 
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AGRAHAR GIFT 

— — — Confillion netfe sitatmg resifieace 

treated as recommendatory — 

Ilr^DU I»AW — Cirr I D R 44 Bom 304 

AGRADAOT BRAHMIN 

See H&D0 Law — G irra 

14 C W N 1005 


AGRA TENANCY ACT (H OP 193I)-co«l3 

- ss 4 167— 

condition ol tho grove lioldera paving yearJy to tbo 
c&mutdar & fixed proporkioa o! the produce thereof 
tho part of the produce paid to the zanjindar is 
rent and a suit for the recovery of the same hos 
tn A Reveaoc and not in a Civil Coart P iOffCBlR 
Rai i AIadRO (IDU) I L R 39 AH 60S 


AGRA TENANCY ACT (H OF 1901) 

Set Jlkisdictjo'i of Cn ii. asb bevevcb CorPTs 
I L R 43 AH 412 
■ s 4 — Land IteaumpUcn. of rent/ree 
granl! — Grmt land — Suit for re!iiinplt<nt qf groit 
ta-iii jio£ mainlainable in -Beieime Court Held 
that grove land not hcuig land held for 
agricuftural purpos a within the meaning; of 
8 4 (2) of the Agra Tenancy Act 1901 nor 
land within the meaning ca Chapt"! of the 
Act no suit will lio in A Revenue Court for ro 
eaniption of rent froa grant of grove land Shao 
instgal v SarJar Stngh 6 A Z> d 7d!f and 
T/ejh Sinff& r Aaiar FaJiTin Select decmona of 
1911 Ao 4 refetr d to Uadi Hasav K.aa'e v 
Paw Ram (1013) 1 L E 25 AH 200 

SS 4, 19-— <3u<5fioa of proprte 

tary Jarudiciiait— OinI and R tenae Courts 

—ru judicata la a suit for ejectment m a 
Pcveaue Court (Aasutant Collector) the d fead 
Bats pleaded that the plamtiS brought th m 
from theu viUages asd established them m the 
property promising that they ehouU bare the 
prop tty in suit The Rerenuo Court fon&d 
that these were the true facts and came to the 
eoaelueioa that the defeadants were rent free 
hold'va ol the land is suit which was giren to 
them m gift W the plamtiff Tho plamtiS 
app aled to the Comscssiaa c, who coaSroied the 
fiodiag of the Assistant Collector /ieid that 
the pumtia could not reopen la a Ciril Court the 
question of the defendants right to the land 
lassmuch as the decision of the Assistant ^Hector 
had boGoma final no appeal having been mada to 
the proper Court namely tho Distnct Judge 
Shdkrade SingJt \ iltcjiammad Slthdt Ah Khan 
ILK S'’ All S Bed Saran Kuntaar v Bhagal 
Deo 1 L S u3 Alt 453 and Btnt Pandey t 
Jtoja ixaitjal Kiihore J L B 25 Ail ISO referred 
to SoibarKcwab V Dm Nats (Z9Id) 

I L B 37 AIL 239 
ss 4 68 and 63 — CiiifnRd Jfemioe 
Cowrij— JttrtsthcJian — Sait for ejecfmtnS from land 
used for gra ing purposes Ueld that a suit to 
eject the defendants from certain land which they 
held of the plaintiBs on rent primarily as pasture 
land and mcideniahy Jot the sahe of a certain hind 
of long grass which grew there was a suit whiob 
woukl lie la a Court of Revenue and not in a Civil 
Court vlbifMl (Javaoi V FtJe Huram 13 A L j 
SSI orerrulciL i?QmesJar Stngh v Sladko Lai 
1 L B i’’ Ml 55 followed Pasam HawasiA's 
Tiwapi t Diskathmak T^ABJ 

1 L B 43 All 4<»S 

*3 4 95 187 197 

Nfc JcriSDicrtiov oy Cim, Copbts 


I L R 34 All S5: 
TT — ss 4, 167 — Oroiv — Sud by tamtnda 
^ protc—rent— CinlasdReioiu 
^Vbere a Mmindsr penmts i 
Q jlant a pore m his lamindan upon 1 h 


SS 6 18 20 57 

See Transfer ofRrofertt Act s 91 

I Ii R 33 All 111 

■ g 9 — Fired ra£e tenancy — Entry of 

name of tenant tn reienuc records — Goricl^ji 
proof The entry mentioned in a 9 of the Agra 
Tenaucy Act 1901 w conclusive proof only 
as to tW nature of the tcaanny us o twesu tha 
zammdar and the tenant and doea not npp'y to 
qu stions as to tho title to the tenancy as b tween 
mal claimants thereto Mulat Stngk v Rajwant 
Stngh All IVt'XIy \otti 190$ p 5S overrul d 
Jaivato PaThak t Ivauea UpAnnrA (1912) 

I L B 34 AU 285 

2 — — — Entri/ of /and 

<2a<m i a' Iml s ttlem n( as jtrwJ rnlt ffn-uncy — Sutt 
bAie <n rnal tlatmanlj — Conelusne proof The 
matter m dispute being whether the land claimed 
by the phintiS was his mufia or the fixed rate 
holding of the defenJiat it was heti tha the 
entry of the names of the predecessors la title 
(vendors) of thedefendaatas fixed rate tenants at 
the last ee tlement prior to 1901 was id rntno 
o’ e do! the inra Tenan y Act 1901 eonelnsire 
as to the title of the defendant an i ii was not open 
totuoplamtidto plead that the on*^ was in fact 
duo to & ffiistaLe Joi A^ntA PalhaK v KaVa 
Upaikya 1 L Ft 34 Ml 2SS distinguished Ram 
SaBA'J CflAOJE J> Ram BOATVAt UPADatA 

I L R 43 AU 615 

— g lO—Fx propritlary fsnant— Cosfrael 

to pay a hiyiter rale o} rent than t^ut preicrtbed 
by law tirnrid Ileld that a proprietor who be 
comes by the operation o! ugction 10 ot the Agra 
Tenancy Act 1801 an es proprietary tenant 
cannot enter mto a valid agre meat to pay rent 
for bis ex proprietary holding at a higher rate than 
that presenb d by tho s ction Paao o SrtAi. 
FiiAgAD(19H) I L R 36 AU 155 

2 Ez propraetary 

I nani — Contraettopay a higher raleof renSthan that 
pf<wr»6edhylauj snwabd Held that thepfovisioas 
of 8 10 of tho Agra Tenancy Act 1001 arc manda 
tory and it is not co-npetent to aa ex proprietary 
tenant to contract himself out of tho section and 
ogroo to pay a rent in excess of that laid down 
tboteby Pray v SiteJ Prasajod J L B 18 All 
JSS toUowod ilAMSA Ram w Gakoa Fam 

Z L R 42 AH S34 

SS 30 20 88— iSnTa ef sawiaiari — 

AyreemcnT to surrender ex proprietary righU — Pot 
tettton nol dehtery — Suit for damaj«r/or breach of 
tbsjTO ngbls sbuU vest lathe other party ora sale 
of xaiautdan property coupled with an agreement 
to relinquish the ex propneta^ rights of the yea 
dor *s void so far as the rclmquisfament of ex 
propnetary rights is concerned Bhtkham Singh 

V liar Prasad I L B 19 All 35 Murhdhar v 
PemPaj J i 1? £2 All 205 Rashipratady Ktdar 
AoAjSoIu I L It 29^11 219 Raghubans SaJiat 

V Brtjnandan LoJ C All L J ill Dharalh Singh 
T Debt Dayal Singh $ All L J S55 and Kfiunhed 



( ) 


DIGEST OF CVSCS 


( 70 ) 


AGP\ TE AKCY ACT (H OF ICOl)— 

s 10 CO 83— fc it! 

■Ill r ITc If tin ni» (t * 1?/ J ” 5 referred to 

IiaUJlLLlJ KlUL> t 'loti ClU'CD (/9/I) 

I L. R 23 AIL 695 

C ' — — if c>n;-(foera<Ic(Ae 

yroti» onj tf tfe fjir at to t!c clitnaiion cf bit land— 
a>d rthnqvulmtnt tj tz ;>ropntf<iry njAtj 
f~tc if ty liro eej>o a (Jocutnenf* f/ eren da.t 
Ctrtaia taiamd\r« appa-itnant to who jro 
pne an hare waa a con iderable area of «tr land 
csecjt -il oa the same da\ la favoar of cnditora to 

whom tL \ wire mdelted to th extent of I # 9 000 

two documents llj one of th e the prop ictora 
coTcnant i to inortgasc wjth po sc s’on JO biclias 
of land forming part of th ir *ir land They 
recit'd tl at lhe% had put the mortgagee m a tual 
j >0 ■s.ien of the land in ejneslion eurr nderin„ 
all the r n^h a in the air and Lhudlasht Tbej 
furtht covtnin ed that if the mort''agce3 should 
fad to obtain possession or if the mortgagors 
thould after all not give up the » r land from their 
own cultivation or should set up any claim to 
hold It as ex proprietary tenants then the mort 
ga^ees should bo entitled to sue for their mortgage 
monev with heavy interest and to enforce the aame 
by sak of the proprietary rights of tho mortgagors 
not mercl} in the 30 bighas of «ir land but in a 
total area of G3 bighas and odd belonging to the 
mortgagors Tho consideration of this document 
was stated at a mm of Ts 8 000 A further 
attempt was mads to safeguard the mortgagees hr 
the m ertion of a covenant that they ebould 
further be entitled at any time to sue for the 
princtpal of their mortgage debt and to bnng to 
tale the propnetary rights of the mortgagors in this 
area of 30 bighaa which was formally hypothecated 
as lecunt) for tho debt The other document was 
a deed of rehnquishment by which the mort 
gu'-ors nader the former d ed purported to sur 
render or to relinqut h m favour of tho mortgagees 
in return lor a consideration of Rs 1 000 their 
rights as ci propn tary tenants in the 30 bi^has 
of a r land in question lUld that the whole trans 
action was hut a smgle one effected under covir 
of two deeds and was nothmg more than an 
attempt to evade by an ingenious device the pro 
visions of ecctions 10 and 20 of the Agra Tenancy 
Act 1001 J/ofiCfanJv Hram uUah Khan I L 
A 39 All 173 and Dipon Itai v I am Kltlawan 
I L R 32 All 383 followed LtUhraj v 
Parti adt 6 A L I 713 discu sed 'Mut Dad 
KlI4^ t Pamzan KiiAy (1918) 

1 L R 40 AIL 449 

3 — ' — — — 6aIeo/ aminian 

— dQrtcment to turrtndtr ex propnetary rights — Suit 
for damages for breach of eontrael to defiwr piw e» 
aioa — Contract toid at contraiening policy of del 
—Covlracl Act {/A’ of 2S72) tt S3 CS la 
this appeal their Lord hips of the Judicial Com 
mittco affirmed tho decision of tho Ki„h Court at 
Allahabad in tho case of lira n i llah Khan v Aloft 
Ckand 1 L R 33 All CO holding that an a}.ree 
ment by tho defendants for relinquishment of all 
their <ir and khndlashl finds andexpi^ 
pnetary rights therem to tho ]>lamtifT none of 
whom were at tho execution of the agreement pro 
prictors landholders or co shar rs in the land to be 
relinquished and agreeing to pay damages for any 
breach of tho contract by them was illegal and 
■void as b“ing in contravention of the policy ol 


AGRA TENANCY ACT (H OF 1931)— eonfd 

ss 10 20 and 83 — eontd 

Act II of tool (Agra Tenancy Act) MoH 
CnA>D t Ikpaxi riXAU Khan (191C) 

I L R 39 All 171 

ss 10 202 — Ezchange of lards ot 

jwhtion — £x pro;rief[iry lenani — Suit for posses 
«io» in Ciiil Court — Pcs judicata — Procedure Bj 
t 10 of the Agra Tenancy Act 1901 where thereic 
a transfer bv prii ato aliennlion no rights of tx pro 
pn tary tenants a cruo if tho alienation is by gi3 
or by exchange b tw ten co sharer tthere circam 
stances exist to whicli s 20- of tho saino Acf 
applies tho Court has no option but is bound t( 
adopt tho procedure laid down m that section, 
IviRaSi’toui Caiuixc (1911) 

I L R 33 All 50J 

. — — ss a 1 et seq — Oecupancj /loWinj— 

Jlahant — Alahant capa It of oeguirinj occupanci 
ri^Att fur the btnefll of the math uhieh, he represenia 
Held that tho 'lahant of a noth ]ust as much at 
any other tenant who holds for his own personal 
benefit can acquire occupancy rights nncltr tht 
provisions of tho Afera Tenancy Act 1901 for th« 
benefit of tho ma h which ho ropiesonts FAnUA 
MAVO StNOn 1 'Iauavt Rauanavs Gir 

I L R 85 AU 474 

8 16 — Xaniiforil and tenanl-^Affree 

ment by landlord to treat tenant as an occupanci 
tenant— Estoppel Held that it is not illegal foi 
a bndlord to enter into an agKcment mth a 
tenant that tho tenant shall have tho right not 
to ho ejected so Ion,, as ho pays tho rent and 
observes the conditions of his tenancy BltOLt 
NatuTiwabii Svsaj Bali Rax (1018) 

I B R 41 All 221 


8 18 and 20— 


See TRANsrEn o? rnoprRT\ bci s 01 
1 L R 33 All 111 


ss 18 ..ad 88 — ^ftniNoiif oiicf i nanl 

— Occupancy tena it b</ agr mciif xctil tl jmxndat 
cottierling part of lolli ly i iW a ^ o c — Lffe t of 
such conterston oi fenn icy Tho aaiiimdar ga\« 
permission to an o cupan y tenant to plant a grove 
on his hoMmg Tieos i ere planted anJ grew up 
and the land ceased ontiiely to bo u e I for agri 
cultural purposes Uel' that tho Ic^al effect of 
this agreement between tho <uiaiidar and tho 
occupan y tenant was that tho Ian ove winch 
the trees were planted cca oi to bo an o cupency 
holding and bocamo g o>o land and hablo ta 
the incidents approjiiate to su li land Tho 
methods provided by s 18 of tho \gra Tenancy 
Act 1901 for the extinction of an occupancy ten 
ancyaro not exhaustive but suchtenancy maybe 
implied between the zamindai and tl c occcfan y 
tenant The principles dcduciblo from varits 
rulings relating to groveland explained JjLzsir. 
Sahuo Raj' 1 a\gal I L R 43 All 606 


f R 2" AX 2813 
L E 43 AJ. 445 


— ss 19 20 — Conlrart AJ (is' 
CS—Vnfrvluarynort ef t r ‘lands 
^ tf 
To tsffrs* 


M7>) . , 

— iosaesaion not <f hiered 
reeotvr pwaeaJion fio( main.a „ 
repayment of money advan-wt w r 
{dwtifi tho defendants exeex^j ^ Xj 
mortgage ol cettsua »ir lj_d, I— dj”" 





( 71 ) 


DIGEST OF CASES 


( 72 ) 


AGRA TEKA^CY ACT (II OF 1901)— confi 
ss 19t 20 — contd 


AGRA TENANCY ACT (H OF 1901)-conri 
■■■. 5 20 — contd 


possession The mortgagee sued to recover poa 
session of the land or to realize tho mortgage debt 
by sale lUld that neither rebel was open to 
him but ho could treat tho mortgagees as ex 
propiictar} tenants and get rent assessed against 
them jl/«rhd?iar v Pern Baj 1 L R AU 
105 followed Jijtbltai Laldaa v \aa>i Oulab 
If Bom L il 693 distmguishcd Dipan Rai v 
Ram Khela WAX (1910) 1 L R 32 All 383 

V ss 19 and 58 — Tenant of prate land 

jraytng an annual rent iherefor — Non occupancy 
(snant — 5uif/orf;eclmenf — Held thatarent paying 
bolder of grove land is a non occupancy tenant 
within tho meaning of s 19 of the Agra Tenancy 
Act 1901 and liable to ejectment as such tenant 
under the prOTisions of s OSoftheAct Ramesdar 
tiKGH t SIadho Lal I li R 42 Ail 36 
, s 20— 

£<e a 10 1 L R 33 All 695 

I Z. R 40 AU 449 
1 L R 39 All 173 
1 • ■ Ocevpancy holding 

of — A mortgage of an occupancy tenancy executed 

K or to the coming into operation of the Agra 
nancy Act u a perfectly valid transaction andu 
not aficeted by the subsequent passmg ot tbit Act 
Ra&u Lal v Ram Kah All Tl tekly Notts (2906) 
is referred to Ilamandan Rat v NaUhedt 
Nat All l}eil(ly Notes (2906) 302 distinguished 
Ram Fasoas Dpacbu t ScbaUpadhia(19I0) 

I L R 32 AU 628 
2 - Ciwl Procedure 

Code I8d2 s 268— Occupancy holding— JUortgagr of 
tceupaney holding and appurlinanl house— Uorigagu 
property not saleable Uhero an occupancy tenant 
purported to mortgage (i) a grove watch was bu 
occupancy holding and (n) a house appurtenant 
to such holding Held that having regatd to 
B 20 (2) of the Agra Tenancy Act 1901 ends 266 
of tho Code of Civil Procedure 1882 neither the 
grove nor the house could be sold m execution of a 
decree on the mortgage Ram Diai. t Nareat 
& iKQn(1909] I Ii R 33 AU 139 

3 ■ — ■■ Occupancy holdutg 

—Zlorigagt — Su6 mortgage by mortgage of occupancy 
holding — iJipRJs of su6 mortgagees \Vbcro the 
usufructuary mortgagee ot an occupancy holding 
purported to aub mortgage his mortgagee rights 
Held that the sub mortgagees were entitled to a 
money decree against their sub mortgagor for the 
money advanced by them Balgobikd Bhaoat 
V ^AOTVAMI3In(1013) I L R 35 AU 405 
4 — ■ — — — Occupancy Aofd 

inj— Tron fer— Mortgage executed before the Act came 
tn(o force —Eieeulion cf decree A usufnictDaiy 
mortgage of an occupancy holding executed before 
tho coming into force of the Agra Tenancy Act 
1001 IS a good mortgage Babu Lal v Sam 
Aah 3 AU L J 40 and i/arbans i?at v SrtAiuos 
Rao B 4U L J 1301 followed Where therefore 
the mortgagee not having obtained possession 
the judgment debtor cannot set up s 29 of 
thoAct as a bat to its execution Ra&o Lal 
Kvxwar t KisnoBl Lal (1015) 

I L B 37 AU 278 

® Occupancy koldtay 

~^Eiteutionof decree— Court not cempetenttoeettan 
occupancy koUiny trtn in (xcrution of a mortgage 


decree specifically direcfin j the sale thereof In view 
of the provisions of s 20 of the Agra Tenancy Act 
1901 a court executing a decree cannot order an 
occupancy holding to be sold no matter whether 
the decree is ft decree directing the sale of tho hold 
ing or IS a simple money decree Madho Lal v 
haiuart I 1 R 10 All 130 overruled Bhola 
Nath V Mummmat Ktshori II L R 34 All 25 
referred to Katwasi v Sita Ram Tiwabi 

I L B 43 All 547 


6 . - — Occupancy tenancy 

aegutred by a member of a joinf Hindu family — 
Profits thrown info common slock — flember of joint 
family other than the tenant alloued to eultiiale 
A special Statute like the Agra Tenancy Act can 
and does modify the operation of tho ordinary 
Hindu Law m certain matters M here a zammdar 
admitted as an occupancy tenant a person who 
was a member of a Joint Hindu family it was 
held that Burh tenant did not by throwing the 
profits derived from this land into the common 
stock of the jomt family cause the tenancy to 
become part of the jomt family property nor did 
he by allowing another member of the joint 
family to cultivate specifio plots formmg part* 
of the bolding effect anything more than the 
creation of a sabtenanoy m favour of such member 
KALLUt SrTAL(iei8) I L R 40 AU 814 


■ g 21 — Occupancy holdtng—ilorlgage 
—Suit bj mortgagor to recoter possesuon — Ille 
gal contract— Rtstitiition of benefit Held that the 
mortgagor of an occupancy boldmg who has 
put the mortgagee m possession cannot recover 
possession upon the ground merely that the 
mortgage is void und r the provisions of the Agra 
Tenancy Act 1901 without repaying to the mort 
geg»e the money which he has received from 
him Fasih ud dm v haramat vUaK AU R eekly 
Notes 11888) 128 followed Bahobak VrADBYA 
V Dtta»ioib(19U) I L R 83 AU 779 


' 8 2Z— Occupancy holding— Succes 

«ion — Hindu Lau An occupancy tenant died 
before the coming into operation of tho Agra 
Tenancy Act leaving two daughters one indigent 
and the other rich and was succeeded by the 
former After tho Tenancy Act came into opera 
tion the indigent daughter died Held that the 
rich daughter was entitled to inhenS tho holding 
upon tho death of her sister m preference to the 
latter s son her right which bad accrued on the 
death of her father havmg been merely postponed 
during the lifetime of the indigent daughter Dul 
ABi V Mul Chaxd (1910) I L R 32 AU 314 
■ Lineal descendant — 

Adojdtd son Held that an adopted son is a 
lineal descendant withm tho meanmg of s 22 
oI the Agra Tenancy Act 1901 Lala v Nahar 
8iwoH{l9l2j I L R 34 AU 658 

8 — Succession— 

•Special rule of succession erclusiie of personal law 
of sorties Held that the rule of succession which 
is laid down by s 22 of the Agra Tenancy Act 
1901 IS independent and exclusive of tho personal 
law of the parties to whom (ho section appLes 
Consequently the grahdsons of a deceased occu 
pancy tenant as hia male lineal descendants 
would bo entitled to share in tho tenancy jomtiy 
with the sons of the late tenant BAura v 



( “4 ) 


< "3 ) piciyT or cvsES 


AGRA TENAKCY ACT (II OF lOOl}— fon/J 

~ » C2 — eortl 

« I L r uO 411 J f ftllowcd 
AuBakiishi BArKiTiOLAii (J^12) 

I L. R SI AU 41d 
■ ' ■- ■ Off 1 1 It ev iff I fj 

fff* n—U rf / ir One 1 #n oceiiivincA 
tfiint iliil tthle the 1 <rl \ct of m 

fcrcf ItsTinp a end a ihnclitcr him euTUT 

me Tl r AiidoTr (ntcTftl intf j-o ion an 1 died 
alior t) e { rf»rnt Tcr^nfA \ct IimI come into fcrce 
The {Tf ert fuit was 1 ro I hi I \ the I rotlnrs and 
Eii’ews ol ] to cjfct the dauehtfr ami to (.et 
10*0? KTC tlelfllin" IltH t)iat the (iKinlife 
had no till" either under e „ cf the Xpra 
Tenane\ Act or under Hm hi L*« Natiu i 
C<KaUA(lJl^) 1 L R 3- AH 65 

I • - ■ Ofci; » r// M 

— *• ffreo — I trifni £?e"-eiirf irt — //« dii /ne — 
li? y f OB lid! that at rretrdt the naht ol 
mcee* i n to an oceuprev holhn a Hindi who 
hat 1 cen a lopted cea ee to I e the hn a! ii e ndint 
ol liu natiirtt (\tlirr (or the rir|'< e» o( 

of tie ATa Teiiancv ^cf L (i a \rt/oe 

1 L I 31 VI 3jS (olloMwl \rtirfin 
Tea ri v Fnj A I rt I n '■It Dcei tons I'HM 
No o ejjrjvel (A I all h t Ltrlattlhh 
I I It 3i 4U Its dutinc n hed TtUMMav 
OAL‘‘l>on(I0I4) I t R 37 All 7 

5 — — ■ ' - Off jxjtcyM/i y 

—lltviu ft nnlt in j-oi i o > ns t e! </ kc j-a cy 
7e.W y—Saefea lOB There it not! mpm the \cr8 
T nanct Act to tnUrpe the e tnte in an oeewpanej 
1 ( I iins of a Hindu (cmale m po ion at the time 
the Act of 1 lOI nai pa eel Iciond the ordinary 
e tatc of a Hinlu f male The \ct not laaing 
jr \id I (or the derolutioii of the interc t in nn 
oecupanct holding nlierc it va« at (he parting of 
the act inthepo e ion o(a Hindu femaientaueh 
the ri^htt of the parties claiming «ucli holding on 
the death of the lait female occupant mu«t be 
a certained according to the ordinary Hindu 
Law llitiie iian \]iir t DiKiianav AiitK (1910) 

I L R 38 AU 197 

6 - — ' ■ — ■■■ - - ■ ■ CiccKpuncy /fMiwj 

— Sveets ijn — IIM ny oieredLj a } t it Iltnilu 

Jam ly An oecupanc> hoi ling owned by a joint 
Hindu familj does not ilcrolrc at the death oi 
the last euran ing member of the joint family on 
that memlcre widow AfAnaBin Si>cn t 
Bhaowasti (19 1C) I L R 38 All 325 

7 — 5ifccea».on to 

Itnanej— Status of tUeg timale rmof hehatriyabj 
Sudrn uomnn — Jhhia lau. The ill gitunate son 
of a Kshatriya bj a Sudra woman is notnSudra 
but ol a higher caste called Ugra £/-in<fjto»n a 
Badhnmant 1 L li 12 Mad 72 followed Jwala 
farsOH I Sardap (1919) I L R 41 All 629 

8 — — - — Ofcupnnry Doffiny 

•—lioldtnyoicntdby a joint //ind u /ntnify — Dtathof 
etc member g lei rise to «o interest irt /is uifov 
t\hen the tenant ot an occupant j holding is a joint 
Hindu family and one member thereof dies bia 
widow takes no share m the holding Ma/altr 
^Sinyhv Shnrju^anli 1 L P 3S All 3 S followed 
AIendaa i JiitKAA I L R 42 All 668 

ss 25 31 57 Sch IV (c) Ait 19— 

Ciril nB f Peienue Courli — Juriadf^ion — tppent— 
Auit toejeet ex jyroprtetar j tfnoBt llamtiffs sued 
ID a Pei enue Court to eject certain ex iwoprietary 


AGRA TENANOi ACT (II OP 100l)-co»i d 

ss 25 — could 

tenants and their le cc upon the ground that tho 
tenants tad gi\cn n sub ki c of tlieir holding for 
a I'erioi of men linn five veirs m contrii cntion 
of^cetion -» of the \i.ra Ttninci \ t 1901 
TIh I ce pleideil that Im document cf title was 
in (set not a lea e I iit a mortka t whicli Iniing 
l*cen cseeuted hefere the comiiu into fcrce of 
the \gra Tiiianci \ct 1*01 wis inlid and gave 
him a good till Is jO e ion The Court of 
I e\«n«eiAerrul( 1 this j Iri and gate the plnntifls 
a decree for ejectment of the de^ondsnt I/cl! 
that the iiit a Iron lit I cm" on ftllm" w thin 
article it of group (l ) of tin fourth schedule 
to the Igra Tcnsnct Vet no aj )'enl In ti the 
Ui tnet Judge Ileo \ ir i i Singh \ ''ill i IiUs\ 
Sitgh S J \o 4 9 (/ I >15 i ferr I to LsiRAi 

''INCH r f«A2 •'INCH { |91S) 

I L R 41 All 270 

ss 28 29 30 r ] r j r cinrj 

It I — 1/ rtjigtrfr irxjrvjrieti /U nt ! oldtn) 

ent fler t} i itut of >i rij g r—l ent ’i I fixed bj 
tjr m I or bj ei leeret of tl Court Jigh oj 
imi idtr lit reeoter rent C and ll were Zamindars 
who owned some sir land and an occtipancj hold 
>ng Tlici executed a usufractuan mort x"e ol 
their sir hnd and oceiipancx hoUlm'’ m (atoui 
of A and the jncl ce or of J In execution 
of a money decree x^nm 1 0 and II tl ir zammdari 
rights were old and P purchx ei1 the bxme 
N(ib cr|u<ntl> in execution of a dccrc (or nrreai 
ol rent I got 0 and ll ejected In tho I ciemia 
(oiirt Later on P got A and J tho mortgagcei 
si o ejected b% the 1 cicnue Court / then 
brought a suit again t A and J for airciia of 
rent for the | nod 1 tween tlie cjictmint of Q 
and ll and their out (jectment llild tl at / 
was not entitled torecos er tho rent m rtgaril to ths 
period of time bitwicn the two ejectments as tlit 
rent had not been 6xcdcitlierbt a reement between 
thepxrtiesorbj adccrccofCourt KAMTtrjtAStn 
t IassaLal{ICi1>) I L R 35 AU 123 

s 31— 

See a .0 1 L R 41 All 270 

s 32— 

Set Cjml ProCEDirE Cade 0 \\ 

r 1 L R 36 AU 461 

. Suit for fos ssio I of 

fvrlioii of lolhig — if niniHti i loWc All that 
s 3- of the lenanc\ Vet proi ide against is 
the splitting u} of a liolding or the distribution of 
the rent so as to bind the land holders Cl 3 
does no more than enact that a uit brought (of 
such a purpose shall not be entertained be a Civil 
or Reyenue Court I iit where a jlaiutiff suer 
for posses ion of a portion of a tixed rate tenancy 
alleging that ho is owner thereof nnd the defendant 
IS a trespa ser such a uit i not barred bt the 
prOPisions of e 3. of the Agra Tenancj Act 
1901 Voji&uWnA t Guhler Klan I L P 2J 
All 66 followed Kedar t Deo N iraix (191«i 
I L R 37 AU 658 

5 34— 

S’re s 2S I L R 35 AU. 123 

1 - — - - P f‘r, It potses 

a on o/ fund ui//oaf consent e/oie er — Ejeet le t cf 
de/tndaaf f/rc«yA Peren e C t — hsej enf«u>( 
for rent — Cob e of aeton—51ij< dir cf rouse* 
of oc/on — Cirif Proeedjre Code IjO^ Order It 



( 75 ) 


Drccsr OF cases 


( "6 ) 


AGRA TENAtsCF ACT (H OF 1901)— fo»Ji 
34 — eontd 

ruZe 9 On a partition of certain revenue 
pajing jTDreitv ome land wliich fell to the 
plamtifl s sliare retrained in po se ion of the 
fiefendant nho refu cd to vacate it The plaintiff 
lued the defendant lot ejectment m the I crejue 
Court The defendant pleaded that he naa an 
ex proprietary tenant tut the Court held him 
to bo a non oeCTipanoy tenant and ejected him 
the plaintiff then brought tlie present euil under 
t 34 oi tlie Tenancy Act l&Ol for 

ent oi the land held by the def ndant during 
the period prior to Jus ejectment a« land occupied 
ty the defendant nitbout the plaintiffs consent 
f/fZd flat t)ie defendant being m occupation 
of the land without the con ent of the plaintiff 
ras haW"' to pay rent therefor undca* a 34 
jf the Agra Tenancy Act and further that the 
rlaim could be maintained notwithstanding that 
the defendant was not m pos e sion at the date of 
Ihe suit ^hto Gojial Faride r Thahvr Batdeo 
Sxnsh 8 All L J 1087 distinguished Utld 
hirlher that the suit was not barred by rea on 
of the plaintiff having m his pievious suit for 
ejectment treated the defendant as a tenant iJeZd 
»lso that the plaintiffs cause of action under 
) 34 of the Agra Tenancy Act was no part of 
iis cause of action to recover possession of the 
property and could not ho joined in the previous 
luit and the pre ent suit was therefore not barred 
hy the pronaions of the Code of Civil Procedure 
0 r 2 i^AMJAK baau i Gat-ca Ttasa^ 
(1913) I L P 35 AU 512 

»■ - — I .. ■ ■ . - 1- ■ — . peraon occupyinij Zand 
irilAovt consent of ZandZoftf— FjwZmcBt— Aon 
ecevpaney fsnnBi—CTsii/fiictuflTt/ mortgages enMtd 
to poa emon The plaintiffs were the usu&aciuary 
tnottgagecs entitled to possession of the mortgagea 
property The defewUmt having acquired a part 
of tho equity of redemption asserted a right to 
the possession of some of the sir lands comprised 
in the mortgage without tendering the mortgage 
money and somehow managed to get into posses 
eion of certain plots Held that a Si of the 
Agra Tenancy Act 1001 applied and the defend 
ant could bo regarded as a person lU possceeion 
of a land without the consent of the landlord and 
ejected as if ho were non occupancy tenant Ball* 

V AnuJaf Q A i J 771 foIZowed 

JiainDEoSiKOii V AuIIs»m*o(1918) 

I Zr il 49 All 390 

- — s 41 — 

Set UMTtp FnoimcEs LA^D Bbvihcb 
Act fin or 1901) s 3G 

I L F. 89 AIL 318 

— , g S6~Jvri dielion — Citifond iZnewie 
CouTfs— Suit for tj<e/m«nt of a (enant in ifetrnue 
Court~~Si iuguenl etui m Ctui Court agatnet 
the game de/endini as iretjtaa er Where the 
plaintiff luid prcTiou ly sought to eject the 
defendant by suit m the revenue Court ou the 

J ilea that he was the pUintiiTs sub tenant but had 
ailed on the ffnding that the defendant w<is an 
occupanej tenant it was held that the lUmtifi 
could not thereafter sue the defendant in too Qril 
Court to evict hita as a tre passer AAiuni Bmou 
r Go»ctdFaji( 1D11) I L R 53 All 523 


AGFA TESANCy ACT (H OF WOD-conZd 

5 57 — ccrt(d 

See TBivsrea or pKorEm Act 18'i2 
s 91 I L R C3 All lU 

S3 57 65 267— 

See Cvnu and Revdsue CotHtTS 

I £> R 49 AH 646 

5S— 

Sees i I t R 43 AU ^*45 

58 187 — Suit for tjeeinxeni—Dect 

<sono/j!«< Court as to defendant s tenancy — Appeal 
— Order by VxilTict Judge returnxng plaint for pre 
KtiMion to proper Court — Reusioii In a suit for 
ejectment before a Court of Revenue the delendant 
pleaded that no relation of landlord and tenant 
subsisted between the parties The Court how 
ever found that the defendant was the plaintiff a 
tenant and decreed hts ejectment On appeal by 
tie defendant to the Court of the District Judge 
that Court held tliat no appeal lay to it sod returned 
tha memorandum of appeal for pre enfation to 
the proper Court Held that no revision lay against 
this order to the High Court Hamber Singi v 
S Pass ^lAll iiSfdlowd I t R 41 All S8 

— — S3 58 177le}^uii for ejecimer>i — 

Queslion ©/ jTOptHtary fide— AppeaZ— Ji rudicfiew 
In a suit lor ejectment under seciien t>8 of the 
Tenancy Act defendant oenied the plaintiff s title 
And set up another men as hu landlord The 
Court of first instance deweed the claim Held 
that on appeal from hit decision lay to the District 
Judge under 177 (e) of the Act inasmuch os the 
question of the plaintiff s proprietary title was put 
m issue m the Court of first instance and was e. 
matter in issue in the appeal Osnoa Fbasad t 
Has hZAiurt (1016) Z Zi R 3S AH 465 

88 5 8 200 — Appeal — §BMfioa o/ 

jnopri tary iiiU—Deftniantt ttthng up a title as 
tnortgagees of the proprietory rights In a suit for 
wjcctmcnt under s 58 ot the Agra Teoancr Act 
1901 the defendants pleaded that they wore not 
tenajita but mortgagees of the proprietary rights of 
which the plaintiff was alleged to be the nurcha et 
e>I the equity ot redemption Held that this 
amounted to a distinct claiming of a proprietary 
title or at least oi a portion oi the bundle of 
Tights which go to make up a proprietary title 
and the appeal would lie to the District Judge 
Kaltab iuJ. t Samami (1913) 

1 L R 35 All 157 

• s 65— 

<Sr<e s 4 1 li R 43 AM 445 

■ Cnil P'oCedure Code 
2996 i II Exjiln li — Svitfor ej elmenl tn Pev 
enve Covrt—Queslion of tiffs derided 6y Assistant 
Calleetor~D«cisioii allowed to become ^nol— Res 
yujtcafa In a suit for ejectment in the Bevenus- 
Court the defendante to that suit pleaded title m 
tbem rtv« and the Assistant Collector determined 
that question ond held that the plaintiff bid failed 
to prove title as against them This decision be 
came final In a subsequent suit m the Civil Court 
for deelaration of title against the former defendants 
and also certain others Held that the decision of 
the Revenue Court operated asresj idiertla so far as 
concerned those per ons who had been defendants 
to the previous suit but not as against those who 
were no parties to the suit Bthart r Shiotalal 
i L R 20 Afl €01 referred to Bed Saban 
R mewADJs Bif.ioJTDroZlOll} 

I L R 83 AU 433- 


— 8 67— 
Ste & 2o 


1 L R 41 AH 27Q 
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DICUST or C\SES 


( 78 ) 


AGRA IIRAICY ACT vll OF KCl-«rfrf 

I 65— 

S(t Civil avd Ui:%t>rr Corrv 

I L. R 40 All C48 
■ ■ - ■ - - ts "4 (0 "C — Crc}» tr itJtr jro 
— Jcmi t ofd Lt'n lltff tliat 

J» nine »i;U l<?a plantf vomt un Icr tl v catrgon 
cf ircj-s CT ttlirr jrtxJucts m tliv n rsnuiR o! 
ff ~K> AEd "C ol tl V AprA Tcnftnrx \cl ll'Ol 
£ho Irrifod 3>ifr»y v J'i#n»nnl J/c7f«in/i 

rttlrt \ ]i 1 n t Itr •n'* UdUlnU 

V XofHraPrcwrf U'M) 2/ 

KtcTTvd to ItlM !>* XT' ItPAOAL V ‘'t VA I At 

I L R 32 All 458 

• " 6 — 

.?f* s -t I li R 32 All 458 

— ■ — I 7C — }irtd rote liMirif — l*tetti e 

t/ Jotdi't el aielien rote in tree^ hot) of a dretee— 
J crmcl jernenon ti amed—Svil /or jAytirol for 
tee or~^i.ruditlion Tho JeIcIa ns of a fixed 
iste Loldin;; *1 en tucticn rnle )<tl in xur^usnco 
cf a decree on a ir ortp pc aprl'*'! ®*'d obtained 
foTEsl JO re *ion of the I olding the xamindar 
Lcivcvtr refused to allow tlicra to cultivate and 
IQ con ec^ucnco tlereof tbc\ in titutrd in a Civil 
Court a cult for j-o res ion of tbo holding Held 
that tho TO ition ol the plamtifla was that of 
tesanta who bad been WToncfullj ejected L> tho 
xaimodsr towLiclia '0 of tic Agra Tenancy Act 
ICOI applied a&d that no tuU would Ik in a Cml 
Court CiVtehr ej jitrerei v Afiom Da$ Id 
All L J ditinpuiled Abdll Hasa'i « 
Mistisru llASflsii (lOli) I L R 89 AU 455 
■■ — . as 79 95— ^trircichor — Land/edder 

ord feaoflf— Oeeujoaey loldiny—Su I for detia 
ratten Ifel platnliff i« feir ef deeea td oetojaney 
Itranl ard for je set ioh of folding — Prneliee — 
Iteless deeferation refveed I he son of a deeea cd 
occupancy tenant filed a suit again t the xamindar 
m the Civil Coart (i) to have tt declared that bo 
was tlo son and hwful heir of the late tenant 
and (ii) for po sc sion of the occupancy bolding 
held bj bim Tic plaintifl had be n ejected idoto 
than two yeara before suit Hill that although 
so far as the first relief claimed was concerned the 
suit might be copnizable by a Cml Court *o far 
as the second relief was concerned the jilaintifl a 
lemedy waa by suit under s '9 of tho Agra 
Tenancy Act and inaRmuch as the time for fibng 
sneh a suit liad long since expired there waa ro 
object to be gained bj granting the fnt rebcf 
Tho entire suit was accordinglj di missed Tori 
LgI V BardaT Strjh 5 Alt L J S24 referred to 
Biseau KnrsuAL t htuxBA (1913} 

I L R 35 All 299 

8 83— 

5ee a 10 I L R 33 AH 695 

1 L R 39 All 873 
I 1< R 40 All 449 

S 95— 

See JcBi DiCTios I I R 34 All 3 8 

See « 79 I L R 35 All 289 

— 8 9£ — Cinf ard Peittve Courts-- 

/vrierfiefior — Bttj-vU lefuetn luo rnal tlaimatils 
(o a tevancj Held that tho question of title 
to a tenancy arising litween rival claimants 
to that tenancy is a question which js cognizable 
by a Civil Court end is not a matter coming within 
fhe purview of s Cj of the Agra Tenancy Act 


AGRA TENAhCY ACT (II OF 1901)-con/d 

— s 95 — confrf 

1901 lihup V Pam Lai I L R 33 All 79 
followed /ubeda Bill v iSftfo Clarnv I L J 
^ All S3 and Itamid Ah Shah v 11 ifai/'if Al 
i I r IH 93 referred to Jaqan Natu 
Ajlduu Si>qii (1012) I E R 3S All I 

2 ■ — - — — — Scope of eeclion- 

Povtr to fx renf not giivn It wai noter intende 
that tho Court in proceedings under s 9o of th 
Agra Tenancy Act 1001 was to fix the amount c 
tent Lmlcr a 9 j it waa intended that tli 
Court should a certain what in fact waa tho ler 
psjable Rasi CiiAnAS Lal i Kasdi m mss. 
Bini (1014) I L R 37 All 1 

't ■ - - — ■ — — Jvn dtcUon — Cm 

and Teivnus Courts — Ara judicata — Dispute iftiie'’ 
lire fital rfaimants to a AoWiny A sued B fo 
ejectment m a Court of Revenue alleging tha 
B was his sub tenant and obtained a decree 1 
then sued in tbo Cml Court for n declaration tha 
ho wss tho owner of a certain oecupancj holdin; 
and for posse ion if he was found not to be ii 
posse Sion Held («) that B s suit was properl; 
(nablo by a Civil Court and not bv a Court o 
Revenue and (ii) that the previous judgment of tlv 
Court of revenue ejecting B could not operate as rt 
yudieofa Neither was the »uit barred bv a 0 
of the Agra Tenanej Act 1901 That aectioi 
deals with questions arising between landlorc 
and tenant and not between rival claimants to t 
tenancy Jnpannoth v Ajudhia Smgh I L R 
3o All 14 followed Diuaa Sivgh v Bandhen 
12 Alt L J overruled Kamtai Rasi t Busoi 
rgASAOdOlO) I L R 87 AU m 

Also 9ee CouiiT FEES Act ( MI of 18 i 0] 
Sen II Ajit 0 s 7 XI 

I L P 40 All 358 
See Umtek PftovrtcES Lvvn REiE'tra 
Act (III OF 1901) ss 142 43 140 

I E R 39 AU 711 

■ ES 95 187 — Civil and Jfeieniie 

CoaTts—JvTisdict on— Dispute hetiieen riial claim 
oats to a teranry S 95 of the Tenanej Act 
was not intended to applj to the case of disputes 
between nval claimants to a tenancy It was in 
tended to apply to questions ansing fcetwe n the 
landlord on the one side and the tenant on the other 
Primd facte the Civil Court is the proper Court to 
try all questions and it is only when suits aro 
expressly excluded front its cognizance that its 
jurisdiction is ou ted Aoh Charan v Musammat 
Utmi 7 All L J 65S referred to Bhcp v Rasi 
EALdOU) I E R 33 AU 785 

2 » ...... J uiiciion— Citnf 

oad J’etenue Courts — Suit for eje Inieal of tenant— 
Decision of inctdental question bj Beitnue Court— 
Suit i« Ciwf Court v-itfi the object of defeating 
the Astenue Courts decree — Pes judicafa In » 
Buit for ejectment of a tenant filed in a Court of 
Revenue the defendants pleaded that thev held 
under an nnexpired lease granted bj the plamtifls 
lemnda The plamtifls repLed that the lannda 
had no authority to grant tho lea e The Court 
of Revenue decided the issue thus raised m favour 
of tbo defendants and di missed tho suit The 
plamtiSs then sued m a Civil Court a kmg for a 
declaration that the lease was without autbontv 
and waa not binding on them Held that the suit 
would not be The Court of Revenue in a 
suit the mam object of which was the ejectment of 


( 79 ) 


DIGEST 01 CASES 


( 60 ) 


AGRA TENANCY ACT {II OF 19ol)— co«« 

• - ss 95 167 — conld 

tho delendants liad jurisdiction to decide the 
question of the validity of the lease and the suit 
was barred by the operation of ss 9o and J67 
ol the Agra Tenancy Act 1901 GomU Kunuar 
V Qtidn I L II 25 All 138 distinguished 
Uai ^riilrn Chand v hlakadeo StJijli All Weeljy 
Ao/es 1901 do Bam Sc«on t GninAj StsoB 
(1914) I L R 87 All 41 

SS 95 167 Sch IV, group C 

No 34 — JunsdicUon — ell'll and. ^eienve Courts 
—Occujiancy holding — Si/ccessioB On the death 
of an occupancy tenant a person alleging herself 
to he his widow apphed in the Revenue Court 
for mutation of names in her favour This apph 
cation was re isted by the rammdars who denied 
that the appheant was legally the wife of the dc 
ceased tenant The Revenue Court rejected the 
apphcation for mutation and the appheant there 
upon filed her suit in the Cml Court ashing lor a 
declaration (hat she had been legally mamed (o 
the deceased tenant and was the nghtfiil heir to his 
estate ti occupancy holdmg ho other property 
of the deceased was specified Held that in 
the cucumstances the rebel claimed fell withm 
the purview of section 05 of the Agra Tenancy 
Act 1001 and that the suit was not cognizable 
by a Civil Court Birham JKhu al v Sumtra 
I L B 35 All 2‘*9 referred to RaM CsARmiA 
Rai t Jissi Aronf (1913) 

I L R 36 AU 48 


■ ■■■ ss 95 177 (/) — Cml end Reunue 

Courts — Jurisdielion — Appeal A party to a suit 
in a Pevenue Court cannot merely by formally 
raising an ab olutely untenable plea of jun&diction 
remove the case from the Revenue Court to a Civd 
Court Deo Nasact Sdab t Sitla Daersb 
Sivoh(I 916) I t R 40 All 177 


2 — — 8uil /or declaration 

of status olUnant — Plea Ik/it pUiivtiff uasnotaUnant 
at all— ‘Question of )uri diction decided — Appce-l 
In a suit which was framed as a suit under s Oo 
of the Agra Tenancy Act 1901 asking for a decia 
ration of the plamtifis status ss an occupancy 
tenant the defendant zammdar pleaded that the 
plaintiff was a mere ticspassei and further stated 
that there was no allegation in the plamt regard 
ing the jurisdiction of the Court as nas required 
under the law An issue was framed — Is the 
suit under s 9 j Act II of 1001 maintainable and 
cognizable by till Court — upon which the deci 
sion was — S 9o of the Tcnan''> Act is the only 
section under which suits can be brought The 
suit IS maintainable under s 9o and as such js 
cognizable by the Court Held that jt could not 
be said that m these circumstances a question of 
jurisdiction had been decided mthm the meaning 
in B 177 (f) of the Agra Tenancy Act 1901 and 
the appeal laj to the Commissioner and not to the 
Distnct Judge PATA’«Si>cnt I»nA> Simii 

I L R 43 All 368 


— — S 97— ■iHesto/ion of instrument h 

Pectnut Court or Offeer— Registration Act (11 
of 190S) s 47 Held that where a lease ha 
been attested by a Revenue Court or Office 
under s 97 of the Agra Ttnancy Act 1001 sucl 
attestation m the same way as registration unde 
the Indmn registration Act relates back fo th 
<Ule of execution of the document Baswab 
Ulv Knrni Tam (1911) 1 I- R 37 All 5: 


AGRA TENANCY ACT (II OF 1901)— confa 

ss 102 198 — Landlord, and tenant — 

Suit for rent — Jus tcrtii — infertenor fo nhom 
tenant has not actually paid rent Held that s 193 
of the Agra Tenanej Act IDOl does not apply to 
the case of an intervenor whose gus fertii tho 
tenant defendant nr a suit for rent lias set up and 
who has been made a party to the suit but to whom 
the tenant has not actually and in good faith paid 
rent Sheo Diiial Sinob t Badri Isabais Sivon 
(lOOo) 1 L R 33 AU 61 

■ ■■ — S 124 — Distress— Altaehmenl — Remo 

wf btf tenants of distrained crops — Theft — Penal 
Code(iet \LI of 1S60) s 370 A distress legally 
earned out according to the provisions of the Agra 
Teoaiicv Act 1901 takes priority over the ri'^hts 
of a decree bolder who has attached the crops dis 
trained and this tiotwithstandmg that the dis 
tress may be the result of collusion between the 
landlord and his tenants IVhen therefore certain 
cultivators acting under section 124 (/) of tho Agra 
Tenancy Act cut and stored certain crops which 
had been distrained by their landlord but which 
had -aUo been previously attached by a decree 
holder Held that they had committed no offence 
Emperor t Ram Dival (1915) 

1 L R 38 AU 40 

— — ss 142 l^^—Vsufrueluary mortgage— 

Lease bj mortgagee in /oi ir c/ mortgagor— Dis 
traint for arrears of rent — Suit to contest distraint 
— SubstguenI suit by mortgagee for possession eif 
property snortgaged—Res guheata \ usufructuary 
morigagee of certain zammdan gave a lease of 
tho mortgaged property to the mortgagors 
Subsequently the lessor disfrained for rent due 
under the lease The lessees instituted a suit 
under section 142 of the \gra Tenancy Act dis 
putmg the validity of thc'tlistramt on the ground 
that the mortgage debt had been di charged and 
the lease had therefore come to an end In this 
suit the Court of Revenue found that the mort 
gage had been discharged Thereupon the mort 
gagee instituted the present suit m a Civil Court 
against the mortgagors claiming possession of the 
mortgaged property upon the ground that the 
mortgage still subsisteu Held that the decision 
of tho Court of Revenue could not operate as 
res gudieala Section 109 of the Agra Tenancy 
Act 1901 did not apply to a suit by an alleged 
tenant against an alleged landlord but only to 
a suit by landlord agamst a tenant Suraj 
K cMABt CazT Ram (1919) 

I L R 41 All 369 

- -■ S IStl— Resumption of muafi— Pro 

prtetor — Perpetual lessee entitled to resume In 

ub titution for a monthly cash payment which 
the 3fahara;s of Benares used to make to the 
Ics ces the Vaharaja granted to them a perpetual 
lease of a certain n iia^ village He transferred to 
the leasees all rights of every kind reserving only 
to himself an annual sum pavable as rent with a 
right to reenter iri case of default of payment 
Held that in the circumstances the lessees must be 
regarded as proprietors within the meaning of 
a IvO of the Agra Tenancy Act 1901 and were 
entitled to sue for resumption of tho mua ti 'Mat v 
BAOA l. *'D'OII t GOVRISII IiABAIV SlNQlI (1918) 

I L R 40 All 658 

■ ’ — - ss 154 158 — lluafi land — Suit for 

resumption — Portion of muafi grant eonter(«ii in(o a 
groce 4 t restored to De posit on of agrieultural land 
before sutl Rhero a certain area had been held 



( ) 


DICEST Or C\SES 


{ 8’ ) 


AGRA TEVANCr ACT (II OF 1901>— for/rf 
**. 151 153— 

mt fiT** for f fiv Tears and I v two niccos ora to 
tic tti inal prantcp Init j art of the arcs liicl at 
ere time l>ccn occupit 1 hv a prose which however 
1 a 1 ce»*e<l to r\i t fnne fiticcn ' ears 1 <f>re miit 
itwasAflf ca Foit (or rc«'implion that there was 
no ju ti ication for I’rawirjj a di tmelion l>clwrm 
tl St part of the «rrs which hv! at one time I cen 
a CTOS e and the re t which ha t alL al Msp I cm 
(Tiharatl land and that a« a l>jt of the Xpra 
Tensnes Act I'HiJ did not applv no portion of 
tie area csril ! l-c reeatncrl >ft nsuusti Isi Kius 

r 'ItiuMMiD Kita\ (101 ) I L. R 40 All 60 

*s. 154 177 — ■5biI for re umffioH *•/ 

rtrljrce hnd—Q.it tio't tj j-mjinf/iri/ I tie •»» 

• s»f — Cmf nnif Peitnut Court —Jun/ii etion In 
a suit fur rtsumj tifin c f rent free Isnd under a 1 I 
of the t'^Teninev \ct thedefmee seas that the 
lanl wa* not n-sumal’e an 1 that it had Ifcn 
1 til rent free for fifts sears and hs two aoeees ora 
to the f npinal prani e Tlie Court of 6nt instance 
(As slant CollcTlor) hoi Imp that the land waa 
re^nmalle pas «1 a dccrsr for ejectment Tlio 
d ' ndants appcatnl to the Comnii sioner before 
whom It was jtcaled isfcr of e that the lower 
Cturt si oul 1 have proceeded under * luH of the 
Tenanes \et lot it did not appear that an> 
fjilinp was amred at or any csidcnee piven or 
arpuments addressed upon this tjue tion before 
the Comnt toner lf<ld that m the eircum 
atanee* it did not appear that a question of pro 
prnliry title was m issue in the Court of first 
in tance and a1 o m the Court of \ppeaf so as to 
pire anptlKle jurt diction to the Civil Court and 
oust the junwiiclion of the Courts of Revenue 
KaLtllRCt ilATtftftS PllASAO (1910) 

I L B 41 AU 618 

t 158- 

S'r a 151 I I R 40 All 60 

1 — - Definition — Sue 

ter r —’Trrtnffereejrom a rent fret grantee Held 
thatatran fcrec from a rent free grantee is a 
rjccessor of the grantee within the meaning of 

* 1j 8 of the Agra Tcnincy Act 1901 Rumjeh 
‘•INCH 1 TjlECoLLECTOBOr&IISIUSliaNPCBflOlI) 

I L R 63 All 553 

2 1 £7ni/<tf Prottneef 

Land Fttentie iet{lll of 1901) t 31 — Mtiaji grant 
•— 7€*i<ni//ijn — Grant to inalnntof temple Iletd 
tliat B J>j 8 of the Agra Tenancy Act 1901 and 
e 34 of the Lnit J Provinces Land Pevtnuo 
Act 1901 apply fo land granted rent free for 
charitable piirpo es to the matanl of a temple 
Where tlierefoTC land so granted has been held 
for more than hfty jears and by two or more 
successors to the original grantee it cannot bo 
resimcd Bhaiut Das t Namjbam Kossar 
(Idli) I L B 39 All 689 

- ■ ■ — ■ »S 168 167— Cmf and deleave Co«rf# 
— J iTiihct on — Suit for cfec/crafioa of jhiinhff't 
jropnitarj title m land originallj inutifi Hell 
tint a nut brought under the provisions of s J58 
of the Agra Tenancy Act 1901 for a declaration 
that plaintiffs have acquired proprietary nghts in 
rcsject of land ongmallj a iitojf grant is a amt 
exclu n ely within the jurisdiction of a Court of 
Resemie iJoWco SinjA v ilardan SnigTi 7 A 
L J 818 followe 1 \a\mic r Sri THtxriui 
JlAiiABSJ (U16) I L R 41 All 37 


AGRA TENANCY ACT (11 OF ISOD-oon/r* 

g 159— Co thartr —-Ouner of specific 

r ’of* of linl artcisel to rttenve — Smt 6y 
itnhardar to reeoitr reirniie patd on behalf of 
anek jtruon The word co sharer in s I»9 of 
the \pra Tensnej Vet means n person holding 
propnelarv rights in the mahnl who is jointly and 
sesersUs liable for lind revenue with other pro 
pnetorsin the niahaland who'o revenuo is pay able 
throu h the Israbnrdar under the proM ions of 
a HI of the Uiufeil Prormcos Land Revenue Act 
1901 MiRUiiiiAii t IUulPsm 

I L R 42 All 311 

8 164- 

See CiML pROCEornE Code (1908) 0 
\\\ I TB 9 1C 17 18 

I L R 89 All 694 
1 -■ ■ Lanibardarand CO 

eh iftr^Sail for profits — Decree to be either on gross 
tent if or iiefBaf eolleetion hr I tfof on loth — Finding 
o* fo n al oenee of limbardnr a inimf fnd ng of Ian 
anlfact Ina suit for profits by a CO bareragamst 
a lambanlar the dicree mu t be based either on 
tlio gross rental or on the actual collections It 
cannot be based partly on one and partly on the 
other A«s/o« T Pam Patan 11 \ iS&7 

p ,S0 rcferreil to Hell al c that a finding of 
negligence or miseenduet on the part of alambardar 
IS a nil ved Ending of fact and Ian andisnoCevenipt 
from re onsidcration by the High Court m second 
appeal CnnABBAji Ivenuab t Ganoa 8I^alt 

I X. R 43 All 29 
2 - — SjiI by CO sharer 

o^oinsf fa«itflr(f/ir for share of profts~Burden of 
proof In a suit by a co harcr ngsinat a lambardar 
for his share of profits under s 1()4 of the Tenancy 
Act it the co shsrer gives gcnerol evidence to ahov 
that the rents are greatly in arrear that the tenants 
are solvent and that there are no special circum 
stances why the rents should not have been col 
ie ted the onus is shifted on to the defendant of 
showing that for some reason not connected with 
bis own neU^ence or misconduct he was unable 
to colhct the rents Mithan Lai v J/i nyi Lai 
10 All L J S,3 followed Shiva Chavdab 
SiNoiit Ram ^ 1 IA^DAR SisoH (lOlo) 

I L R 37 All 595 

3 — —JuTxsdietio I — Ctvil 

and •’ctenur CourU — Profits — Income rfmied 
from la d and hoaser i i the abadx Held that the 
income derived from land and houses in the abadi 
could not properly bo regarded os profits of the 
mahal m respect of which a suit was cognizable 
exclusively by the Court of Pevenue under section 
let of the Agra Tenanev Act 1901 Dalieo 'ungh 
V Ben\ Singh 1890 All herhiy \otei o referred 
to Diam/Ai SrvcH t Ilinv Devi (lOif) 

I L R 38 All 223 

4 Suit against 

lambardar for profits — Sir and Ihud laslt land held 
by CO slartrs to be talen into account Held tliat m 
a suit for profits brought by a co barer agamst a 
lambardar under e 104 of the Vgra Tenancy Act 
1901 the ilsintiff is entitled to have taken into 
account the profits of air and khud kasht land held 
bytheotherco hnrersin the villv^e Brslanbhar 
\alh V BhuUo I L 1 31 All OS di c:u ^ 
CuLari J/al v Jai Ram I L R 3G HI 441 
referred to Gavca bi\cn i 1 am Sabep (lOlC) 

I L R 38 AIL 223 



( 79 ) 


DIGEST OF CASES 


( SO ) 


AGRA TENANCY ACT (II OF 1901)-conftf 

ss 95 167 — confif 

tho defendants had jurisdiction to decide the 
question of the validity of tho lease and the suit 
vas haired hy tho operation of ss Do and 107 
of the Agra Xenancy Act 1901 Gomli Xwnuor 
V Oiidrt J L R 25 All 138 distinguished 
J?a» KrtsJin Chand v Jilahadeo Singh All Deeily 
holes ISDl 49 Ram Si>on t GniKij 8 i}>oh 
(19U) 1 L S 37 All 41 

— ss 95 167 Sch IV groap C 

No 34 — Jurisdichon^-Cnil and Reietiue Courts 
— Ocoupancy liolding^Succession On the death 
of an occupancy tenant a person alleging herself 
to ho his widow applied in the Revenue Court 
for mutation of names in her favour This appli 
cation was resisted by the zammdars who denied 
that the apphcant was legally the wife of the do 
ceased tenant Tho Revenue Court rejected tho 
apphcation for mutation and the apphcant there 
upon filed her suit in the Civil Court ashmg for a 
declaration that she had been legally mamed to 
the deceased tenant and was tho rightful heir to his 
estate i» occupancy holdmg No other property 
of the deceased was apecified Held that m 
the tuaumstancca the rchet elavmed fell w\tt«n 
the purview of section 9a of the \gta Tenancy 
Act 1001 and that the suit was not oogniiaUo 
by a Civil Court fitrAam khusal v Auinern 
I L R 35 All 229 referred to Rau CRtniTiiA 
Bax t JtNSX Asrscf (1913) 

I L B 36 Alt 48 


■ — - - ss 95 177 (/I — Caif and Reienae 

Courlt-^urisdtction-^Appeal A party to a suit 
in a Revenue Court cannot merely £y formally 
raitmg an absolutely untenable plea of jurisdiction 
remove the case from the Revenue Court to a Civd 
Court Dzo NasaW Sman t Sitla Bakitsb 
Bison imc) I L R 40 All 177 


S ■■ ■ Suit for declaration 

of status of tenant — Pita that plaintiff teas itola tenant 
ai all — Question of jurisdtetion decided — Appecl 
In a suit which was framed as a suit under a 
of the Agia Tenancy Act 1001 ashing for a decU 
ration of the plaintiff s status as an occupancy 
tenant tho defendant zaiuindat pleaded that the 
plaintiff was a mere trespasser and further stated 
that there was no allegation in. the plaint regard 
ing the luciidiction of the Court as was required 
under the law An issue wss framed — Is the 
suit under s 9o Act II of 1001 maintainable and 
cognisablo bj thi Court — upon which the deci 
Sion was — b D5 of the Tcnan-'y Act is the only 
section under which suits can be brought The 
suit IS maintaiiiahlc under s Oo and as sneh is 
cognirablo bj the Court Held that it could not 
bo said that in these circumstances a question of 
jurisdiction hail been decided within the meaning 
la 8 I 7 (/) of tho \Rra Tenancy Act 1!)0J and 
^0 appeal lay to the Comrnis loncrand not to tho 
Distnct Judge I atan Stscin v pJl^^ SeXM 

I L R 43 All SeS 
" 8 97~4Heitfiti(jn oj instrument bu 

Ferenne Court or OfeeT—registraUon Act {SM 
of J90S) s 47 lUVi that where a loose baa 
been attested by a Revenue Court or Officer 
under s 07 of the Agra Tenancy Act 1901 such 
attestation in the lamo way as registration under 
the indian registration Act rehitea back to tho 
dale o! execution of the document Ramvabi 
K«triRAU(19H) I L. R 37 All 59 


AGRA TENANCY ACT (II OF 1901)— confa 

. gg 102 198 — Landlord and fen«n< — 
Suxi for renf — Jus fertu — Intcnenor io v.hom 
tenant has not adualhj paid rent Held that a 108 
of tho Agra Tenancy Act 1901 does not apply to 
the case of an mtervenor whose jus tertii tho 
tenant defendant irt a suit for rent lias act up and 
who has been made a party to the suit but to whom 
the tenant has not actually and m good faith paid 
rent Sheo Dihal SisoH i Bidri Nahatv Sr^aH 
(190o) I Ii B S3 AU 61 

• S 124 — Dultess — Attachment — Remo 

tnl by tenants of distrained crops — Theft — Penal 
<?ode(4e{ \Ll of IS60) s 379 A distress legally 
earned out according to the prot isions of the Agra 
ItnaUcy Act 1901 takes priority over tho rights 
of a decree holder who has attached the crops dis 
trained and this notwithstanding that tho dis 
tress may be tho result of collusion between the 
landlord and his tenants WTien therefore certain 
cnltirators actmg under section 124 (I) of the Agra 
Tenancy Act cut and stored certain crops which 
had been distrained bv their landlord but which 
had been previously attached by a decree 
bolder Held that they had committed no offence 
Euperor t> Ras! Da\al (1915) 

I D B 38 All 40 

gs 142 199 — Vsufnictuarij mortgage — 

Lease bj mortgagee iit facour of tnortgagor — Du 
Iratnl for arrears of rent— Suit to conlest distraint 
-^Subsequent suit by mortgagee for possession of 
properly mortgaged — Res gudieola A usufructuary 
mortgagee of certain zommdari gavo a lease of 
the raoi1gag(.d property to the mortgagors 
Subsequently the lessor distrained for rent due 
under the lease The lessees mstituted a suit 
under section 142 of the Agra Tenancy Act dia 
putmg the validity of thctlistramt on the ground 
that the mortgage debt had been discharged and 
the lease had therefore coma to an end In this 
suit the Court of Revenue found that the znort 
gage had been discharged Thereupon tho mort 
gagee instituted the present euit la a Civil Court 
against the mortgagors claiming possession of the 
mortgaged ptoperts upon, the ground that the 
mortgage still subsisted Held that the decision 
of the Court of Revenue could not operate as 
res judicofa Section 199 of tho Agra Tenancy 
Act 1901 did not apply to a suit by an alleged 
tenant agamst an alleged landlord but only to 
a suit by landlord against a tenant Soraj 
hcsiARt ChST Ram (1910) 

I I. B 41 AU 869 
g I5fy— Resumption of inao^— Pro 
prulor —lerpetual lessee entillea to resume In 
substitution for a monthly cash payment which 
the Alalioraja of Benares used to make to the 
lessees the ilaharaja granted to them a perpetual 
lease of a certain p i aji village He transferred to 
tho lessees all rights of every kind reserving only 
to himsclJ an annuO sum payable as rent with a 
Tight to TD enter in case of default of payment 
Ihtd that Ml the circumstances the lessees must bo 
regarded as proprietors wvthin tho meaning of 
B luO of the Agra Tenancy Act 1001 and were 
entitled to sue for resumption of the muad tLiTv 
BAPAZr t Goceisii Narais SlNQIt (1018) 

I L E 40 All 656 
■ ■ ss 154, 158— land — Suit for 

resumption — Pori on of inuafi grant eonrerled into a 
jrote but restore I to 17 e pMifion of agrieultural land 
before sa\e DTiere a certain area had been held 
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t'r ir< » oo-iH !■“ ro»'irof'l '!i»t.wv«t I 
r twuMxui 1 1US (lirj I L. R. <0 All f9 

tJ. 154 f /of f o* ef 
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1 1 1 rnit frop It r fit. trar* »n 11 . t*o * irpf t» 
to tlif on-mil rrnrlp Tl ( 'irt i f f M i- tanr 
(4 tint C IW of) l(Hn» ll *l tl l»nl »*• 
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vl m It «ii 1 1 . 1 1 irf fli ll it tl I wrr 

Ciurt *1 fill 1 1 i\p J nioofd'i! iin I r » 1 s « f Hi 
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fjiiiin" ^ii Brn. pfl it ff inv ftilonop rirm if 
amiminti illri-x^! tir.*i Hi. ijic*(.n Uf tp 
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on I 111 jun-l tl n f til- ♦ » 1 i till 

Kirciiri r Matiii i . I raait <1J1 <) 

I L R 41 AH 316 

• 158- 

S( « lot I L R 40 All 60 

1 Definii, B— S If 

ei r ~Trn fiut fr n /> f nl frn yf » U* lift t 
tl.tatran (croe fr m a rtnt froo crantio i« « 
»uce M r of tie jfrnntee mil in tli in niojc f 
s J « if fj) tcM fnancvAil II'OI hi mi rn 
‘•ncK i The CoLLFiToi f binirjiii.'tn n < HM I) 
I L R 33 All 603 
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re imcd CiiAt tT lUi t NamiKAM Jvt."WAB 
(101,) I Ii R 39 All 689 
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pri r l*t tl-- n»* »lan 1 »l —t irn -I i.tiil’- 
Ht 1 h t'- 1»~i1 »r f.T lint r H i-tim n rl 
a III f't*-- I ritfl-l 1 fl Tin e l^an 1 I trie Iff 
I *ol Mirtji n.r t I .n 1 »w 

I L r 42 All 311 
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DIGEST OF CASES 
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AGRA TENANCY ACT (II OP 1901)— eonW 

— — ss 161,166 — Lambardar and CO tharer 
—Sutt for profits against lambardar — Death of de 
fendanl pending suit — Liability of representatue for 
sums not eolleeted oiting to negligence of lambardar 
Held on a construction of ss 161 and 166 oi the 
Agra Tenancy Act 1901 that where a anit for 
profits having been filed against a lambardar tho 
lambardar dies pending thp suit and his legal 
representative is brought on the record as defend 
ant the representative is so far as the assets of 
tho deceased lambardar in his hands are concerned 
liable to the same evtent ns the lambardar that 
IS to say not onlj for money actually collected by 
the lambardar but also for money left uncollccti^ 
owing to his negligenoo or miaconduct Jftrad 
i!7i nwja V Ohulam Saggad I Jj R 20 All 73 
and Dip Singh T RamCharaii I L R 29 AU IS 
distinguished BaABAT biNOii t Tej Sinqh ( 1917) 

I L R 40 All 246 

ss 164 and 194 — iamfiartfar onif co 

sourer — Suit for profils — Liability of lambardar in 
respect of rents accruing due before the date of hts 
appointment In a lambardan tnahal tho lambar 
dans from the date of his appointment the agent 
appointed to act on behalf of the co sharers and 
ho is the only person who under a 194 c) (i) of 
the Agra Tenancy Act has a right to institute a 
suit against a defaulting tenant for the recovery 
of any arrear of rent not statute barred A dis 
tmction, however may require to be drawn in 
many cases betucen the degree of responsibibty 
attaching to a lambardar in respect of arrears of 
rent which had accumulated during an interregnum 
prior to his appointment and his responsibility for 
the realization o! tho current demand as it fell duo 
after the date of his appointment Ganga Sahtai 
V Ganga Balhsh II A IS90 p 2 and Bharat 
Jndu T Syed Muhammad Zluslafa khan J L R 
41 All 21G referred to ifojiz Patima Beoasi v 
A u AKSab I L R 42 All 414 

— — - I ss 164 and 201 — Suit for profit — 

PlainUfi a recorded eo sharer at date of suit — 5u6 
sejatnl order o] Retenue Court removing plnnhfi s 
name from Iheiral ^MlCToat thedateof institution 
of a suit for profits under s 164 of the Agra Tenancy 
Act I'^Ol the plaiutiQ la a recorded CQ sharer hi» 
Tight to obtain a dccrco will not bo tahon awaj by 
an order subsequently pas ed by a Court of Revenue 
removing his name from tho hhewat The pre 
sumption raised bv s 201 of tho Tenancy \ct is 
irrebuttable so far as a Keveniio Court is con 
cerned Durga Prasad v Ila an Singh 1 L R 
33 All 709 referred to LAcnuA’v Pbasad t 
SniTAPo Kukwab I L B 43 All 177 

s 168— 

See 8 1G4 I L R 40 All 246 

— — ss ICB 201— £««e continuing to be 
recorded as swh after expiry of lea'e — Au»» for 
proJiU — Presumption The lessee of a mortgage of 
aamindati propcrlv was recorded as entitled to tho 
profits of the share and remained so recorded even 
after tho mortgage lad been redeem^ Held in 
a suit f r profits that tho le eo was entitled to 
recover ao long as he was troorded Durga Prasad 
V Jla^ri Singh I L R 33 III TOO followed 
JJCHIMUAD \njitD StiD Kilav r SlritAMSun 
JiAsn CLLAD Kua'j {1912) L L. R 34 AIL 250 

1 167— 

I L R 39 AU COS 


AORA TENANCY ACT (U OP 19I)l)-con<i 

s 167 — eontd 

See B 53 I L R 41 All 23 

S 9j I L R S3 All 785 

See S luo I L R 41 AH 59 

See CmL AND Reiente Courts 

I L R 40 All 648 

Sec JtmSDICTIDN 

I L R 34 All 358 

1 Civil and Reienue 

Courts— Jurisdiction — Question exdusiiely luithm ths 
jwtadtelian. of a Co crl of Reienu aectded bj that 
Court— Suit It a Cud Court for the purpose of 
nullifying the Ileienve Court s order barred Where 
a matter exclusively within tho jurisdiction of a 
Court ot Revenue has been tried and decided by 
that Court as between the parties no subsequent 
suit mU ho in a Civil Court having for its solo 
object the annulment of the decree passed by tho 
Court of Pevfcnue Kuhore Singh v Bahadur 
Singh I L P dl AU 97 followed. Kanhai 
Ram V Durga Prasad I L R 37 All 223 di 
tmimished Bauit i MAEiPAt (1918) 

I L R 41 AU 203 

2 — — ... ■- Cull and Retinue 

Courts — JuTisdictior — Question ezclusitely vtlhm 
the yvrisdiction of a tovrl of Reienve decided by 
that Covrl—Sutt in a Cnil Court for the purpose 
of nullifying the Reienue Courts order barred 
\Vberc a Pevecue Court has exclusive jurisdie 
tion to try a certain question and tries that 
question as betueen the parties the Bndmg o! 
the Revenue Court is binding upon them and 
cannot be questioned m a CitU Court regard 
being bad to a 167 of the Agra Tenancy Act 
1901 Shna PrafashT Kama J L R 35 III 
4$4 Bam Den Kuan r RindejAri Upadhya 
S A L J 940 RamStnghy Girraj Singh I L R 
37 All 41 ond ilaharaja of ' i lanojram t 
Chhango A«fmi 7 A L J 555 referred to 
Jagannath v Ajudhia Singh 1 L R 35 All U 
distinguished Aanhoi Pam t Durga Prasad 
I L B 37 4ff 223 not followed Rishoke 
Stnoup Bahadur Stnoh (1918) 

1 L R 41 AU 97 

3 i/urisdiction — Cud 

and Beitnve Courts — Matter »a respect of uhich 
a «ui( might hats been brought in the Reienue 
Courts The owners of certain zammdan property 
first mortgaged the property and then executed a 
perpetual lease of some land appertaining thereto 
The mortgagees brought tho zammdan to sale 
and It was purcha ed by a stranger The auction 
purchaser then sued the lessees in tho Civil Court 
for recovery of possession of tho land held by them 
Tho lessees were directed to institute a suit in tho 
Povenuo Court to determino tho question whether 
they were or were not tenants of the plaintiS la 
this suit the auction purchaser admitted the exi t 
ence of a tenancy but pleaded that the precise 
nature of tho tenancy anl m particular the vabdity 
of tho perpetual lea e was not a matter for deter 
mination in that suit A decree was passed bv 
tho Pevenuo Court to the effect that tho leasees 
were tenants of the plamtiff auction purchaser 
SubscqucDtly tho plaintiff amended his plaint by 
aakmg for a simple declaration that tho perpetual 
lease was not binding on him Retd that the 
mill 80 fromed was barred by a 1C7 of the Agra 
Tenancy Act 1901 Tho plamtiff might have 


See s 4 



( M ) 


DIGEST OF C\SES 


( SC ) 


AGRA TE^A^CY ACT (11 OF lOOD-^orr j 
15*— fo (IJ 

in tiiulfj « t It (cr f^Ktnfnt in l!in llrrrnuq 
Co- n n Uf- « Tfo «l »Iiich the of the 

r^rpetual leav* wp-jU Ii»tp to le ifctertnineil 
fnn '•1 T G rrnj ^ / f ; J ilt 41 

foIo»Td fciitn KiUN r Utni lYaiin (191^) 

I L. R S7 All 254 

' - ■ Siiif in iriviHC 

Ccvrifr antuti tf Tcrt at c-riin/l pub (rnanr*— 
Sail d rrtrj — .'•tl j fi i( Ly rff/fptjjpij tn Gmf 

Ccvrt fjf Q dttlira ten l}al lA^y vtrt ©fftijvipfy 
ft*ia It barraj—l >t juditna In If.'i’i in a puit 
for ejectment ■ I’einiuc C< urt tleciJwl ana^inst 
I anti I that one If «n« iLe tenant of a (ettam 
cecnpanevLoMinc In PI j tie Leitnof 1 and I 
•nM three nephena of 11 for arrentao! rent ol 
part of the fame «euj nra I otdinp cn il e piound 
that II cv were the [-taintl*! a auhtenanla and 
ioeee<x ed m their mit Two of ll c defendanta to 
the amt of ]91o tien I rrupht a auit tn tl« Ciiil 
Court {n-ikinE tie third defendant a jTo Joma 
deferdant tlerrto) end aiked fur a dr<l-iration 
that they were t1 e occupanej icnanta < f tl o land 
lit d tlat tie tuil waa Larred Iv tloprexioua 
deeiiicn of the I eienue Conrt tn the suit of 19l.> 
Ain A x Z.iAn>fur SirjA 1 L It 4l AU 
S followed wlrt-tor 1 \» Uiu 

I L R 43 Alt 191 

5 — ' ...I- ,1 1 1 ijxriid etion — Cud 

ar«f/’<r<» e Couf/t— ? if ty nttiynw </ r qH to 
r«<ne reM Jrorn Jixtil rafe r«nnr f Jot dutaraUon oj 
yf<iiafi/fa f tU and/or an tnjunthon ayttnl amtn 
dar and Itnant The tranaferce of on etaigneo of tlio 
lamindtr of tbo right to rcaUro rent from a tenant 
at fixed rates of certain plota of land m a iillago 
filet! a suit m a CitiI Court a»l mg foe (i) a ileclir 
ation of iho plamtilTs right to rcccue tho said 
tent in Tirtuo of a certain docunicnt at}lcd a 

perjctual leato and (ii) a perpetual injunction 
a^am t tl o zaniindar and tho fixed rato tenant 
woo 0 rent was as igned I!<ld that tbo Cud 
Court had juri diction to entertain tho suit 
Slnoioa UiDi t Pasi Acran I A*«OE (1917) 

I L R 39 AU 075 

6 — ■ ■ — Jlfitnon—fotttrs 

of lUyh Court— Suit for reiil in <Ar tourl of an Asiitl 
ant Cclltclor — Accondop; alhtardhy DutuclJudyt 
The Jligb Court las no poncr to entertam an 
application for rcTision against an order pas ed in 
an appeal by a Dutnet Judge against tho decision 
of an Asautant Collector in o CISC cxelusucly tn 
able by a Court of 1 cvenue ilulammad CJ <» 1am 
Afiv LaljiSxngh J L T 41 Ml followed 
ParJAtt 3arain T Uarliana Lai 14 \ L J 

2S1 referredto GuKtrsiAR Cua-ndak t Saiamat 
Ali I 1/ R 42 AU 83 

ss 16*. 100— 

Sc llA^DI.OKD A'lD TeNA>T 

I L R 41 AH 226 

s 167 Sob IV Croup C No 80— 

Ctiil and Ileienve Courts — di'mi/icfion-— 9 bj< 
by Ttieratonary Jeir on dull of llindtt to rteoier 
a holding Iho widow and son s widow of a 
separated llinlu being m posses ion as such of 
a fixed rate holding wT ich 1 ad belonged to their 
late husband and father iii law sold the aamo 
to a snahayriv who m turn sold it to the zammdar 
ndd on suit brought bj tbo rcTersionan heir 
of the late tenant some three jears after the last 


AQRA TENAhCl ACT (II OP 1901)-<o»i/d 

8 167 Sell n Group C No SC — eonff 

widows death for rcco^crj of pose lon of the 
bolting (0 lhat tho suit was ot tho nature con 
tempUtcil hi acctioti 107 and bchcdulo Group 
t "No 30 of tho \grft Icnaney \ct 19U1 and 
woilt not ho in a Cud Court and (ii) that the 
suit was tberef ro barred by limitation Peiii 
lAtl T CAunrii Lai ^ Ml L J CO rcfirrcil to 
Badri Kasalndhan i bitau Jltsn (19IJ) 

1 L R 30 AH 65S 

53 176 177 193— 0f(/cr jxiwed by n 

Ictcnxte Courf tausng or rtfuemg to staxj o ' 
Alptal lUlJ that no appeal will ho to tho Ilieh 
Court from tho order of a Court of 1 cvenue staj 
me or refu mg to stai a suit pending before it 
Quart Whether anv appeal lies at all Ivinrv 
Dm r I ASi CiH>PRA bARvr (1017) 

I 1 R 40 AU 219 

S3 176 1*7 — Cmf 1 Tocedure Colt 

ISi ft ~ a J JO —Xu eiiAsnf of »‘n< for 
d/fault — Ord r— Decree — -ij peal An order ot a 
I rnt Court dtsmi smg a suit for default of ap 
pcarancc bj tho pIuintifT docs not amount to a 
decree and consequentlj such order when pas ed 
by an As istant Collector of tim first cliss is not 
appcalahlv Zohra r Va >git lal I J Jl IS 
Ml TCi folfowed Karavpal bison i Uuini 
llALfiOlO) I L R 82 All 873 

s 177— 

Set s )ol I L R 41 AU 31S 

Ace s l.o I L R 40 AU 819 

Sec s )7u 1 L r 82 AU 373 

See 8 ud I L R 38 AU 465 

See Oo I L R 40 AU 177 

1 — Ippenf — Oicjfioit 

ofjTOjtrttlarylillt — Jiistertii jlcn Icitliy defex'hul— 

I hird person oddtl as n defemltnt—QuesUon decided 
agatHSt tic (offer In a suit for ainssnient oE 
revenuo on land m tho pcs c sion of tlio doficid 
ant tho defendant ) kaded that tlio lind belongi I 
not to theplaintilT but to a third ] erson pho tiurd 
person was brought upon the record as a dcieiuUnl 
and clairucd tho land os his an I on tho iiucsllon of 
ownership being decided against him appeal d 
Held that tho question rai ed in tlio suit was a 
question of proprietary titio which aro o liirectls 
and substantially in tho suitond tl at on appeal h\ 
to the District Judge Maiiaraua of DevaRES t 

DAbPEopRisAbflJlo) I L R 33 AU 260 

2 Queilton oJ jro 

priefory title — Junidirlion — Ciiif aid J tienue 
Courts — Wcodinyi — Plea o/jurisrfic/ion nlerlatnoLle 
Ikouyh 1 ot raised t II r url Lei u Htll list tho 
question whether a tenant defendant in a suit for 
ejectment before a Court of I erenue is a tenant 
of one hind or another is not a question of pro 
pnetaTj title within the tacanin^ of s 17" of tho 
Agra Tenancy Act I'Ol //iWalso that a plea of 
want of junsdictirn may Lo raised in (ho Jfigfi 
Court al>bouj.h it was not raued in tie Court 
below proTided that it can lo deeided on tho 
record as it stands and involves no in juiri into 
anv question of fact tirnnjnw v (ajnd/ar 
I L T 0 Ml lul folbwid Dulaiia i 
irABOOunD I L r 43 All 18 

3 ■ ... — ■ ■ Jun i/ic/ion— Cud 

and Peienue Courts— Question ofjuri rfiefion decided 



( 87 ) 


DIGEST OP CASfS 


( 88 ) 


AGRA TENANCY ACT (II OF im)~^ontd 
s 177 — contJ 

— ippeal — Estoppel The plaintiff came into court 
alleging, that on a partition betneen the defendant 
and himself certain plots of land had been allotted 
to him but that the defendant had taken posses 
Sion of them lie claimed that under s 34 of the 
\gra Tenanev Act he was entitled to treat tho 
defendant as a tenant at will and ho asked for a 
decree for his ejectment The defendant jleaded 
that ho was the oecupancj tenant of the plots m 
suit but he had never put forward the plea in 
the partition proceedings He also pleaded that 
having regard to tho plaintiff s own allegations* 
the suit was not cogm7able by the Revenue Court 
and on that ground tho suit should be dismissed 
Tho Court of Revenue held that the suit was pro 
peril triable by it hut disnu^sed it upon the 
ground that tho defendant was an occupancy 
tenant The plaintiff app^s^^d to the Commie 
sioner who returned the memorandum of appeal 
to the plaintiff holding that the appeal lay to the 
Distnct Judge The District Judge entertained 
the appeal and gave a decree in fai our of plaintiff 
H<hl (1) that a question oi junsaiction had teen 
de ided within the meaning of a 177 (/) of the Agra 
Tenancy Act 1901 and tho District Judge there 
fore had jurisdiction to hear the appeal and (**) 
that tho defendant not having raised the question 
of hu oeeuparcy riohts m the partition proceedings 
could not afterwards ho permitted to raise it ae a 
defence to the plaintiff s suit for ejectment Deo 
’turain Stngh v SUla DnlhsK Smgh I L Jt 
4 0 411 J77 Dftmod'ir Das v Jkaoo Stngk 1 
A L J 319 and tnras Singh v Fuat Singh 
1 J R 41 All 270 referred to CoEiBivSison 
t OANtiA Si\o» I L R 42 All 91 

4 I- /or tjeelment in 

Piienut Court-^Defendanl pleading posusuon «» 
proprietor — Question of propritfcTij ttfle-^Appeal 
The plaintiff sued m a Pesenuo Court to ejci-t 
the defendant on the allegation that ho (the 
plaintiff) was the occupancy tenant of the plot 
in question and the defendant was his sub tenant 
The lie endant pleaded that he was m poasession 
not as a sib tenant of the plaintiff but as a pro 
pnetnr and that the plot a as his Ihvl kasht 
llel I that on the e pleadings a question of pro 
prietnry title was in i sue in the case witbin tbo 
nieanin" of section 1”7 {«) of tho Agra Tenancy 
Act iJOl and that an appeal hy to tho District 
Jml c nnd not the Commis loner Dal Chand T 
SIni In ^ Ml I J hG referred to UdU Tiicatx 
a Dilari Ptiiidt I L R 35 ill 521 overruled 
BiNDtsiiri laxDE t Goi.tL(1914) 

1 L B 36 All 18) 


■ . , — SS 182 183 — <Si.it for renl — Second 

I//X I to District Judge — Remand — ippeal — Cnil 
1 r(jctl reCo'Ie {200S) Order XLI ruU 23 Held 
that no appeal lies from an order of remand under 
Or Ur \L1 rule 23 of tl c Code of Cit il Procedure 
male 1) a District Judge in on appeal ir a anit 
fer rent under s l&O clause ('’) of the Agra 
Tenancy \ct 1901 (ruiini Lsl t L»iir 
lU9»ia(191i) I L. R 38 All 181 


183 — 


I L P SS AU 181 

of ren anJ — tppcal — 
\ suit oias I roagbt 
a declaration fliat the 


AGRA TENANCY ACT (11 OF 1901)— 
S 193— contrf 


plaintiff ovas the proprietor of certain muaji land 
The Court of first instance dismi sed the suit The 
lower Appellate Court set aside that decree and 
allowed the appeal to the evtent that it held tho 
plamtiff entitled to ho declared a rent freo grantee 
of so much of the land as was entered in his name 
It then added that the s nt be remanded to the 
lower Court for determination of the re\ enue pay 
able hv the plaintiff appellant Held that the 
order being one of remand no second appeal lay 
to the High Court and as there was provi ion 
in thi. Tenancy Act about preliminart or final 
decree the order could not be appealed against 
as a preliminary decree Avakdoif t Sfi Niwas 
(1918) I L R 40 All 652 

s 194 — Lambardar — Suil by lam 

bardar against co sharers for excess of profits 
due to other co sharers and }am.self~LambaTdar nol 
agent of co sharers Held that a lambardar is not 
the agent of the co sharers generally so as to bo 
entitW to sue on their behalf to recover profits 
due to some of them from other co sharers holding 
sir and thud la hi lands in excess of their proper 
shares Bjsuawbiuk Nath t liHULto (1911) 

I L R S4 All 98 


Lambardar — Right of 
lambardar to eject tenants — Suit in ejectment^ 
Other co sharers nol necessary parties Held that 
when A lambardar in a lambardari village sues to 
elect a tenant he is not bound to join the other co 
sharers as parties Sembte That section 104 of the 
Tenancy Act was not intended to apply to the 
case of a lambardari village Ris^aiiitAar 
V BhiiUo 1 L R 31 ill OS distinguished 
OcLZAJtiMsLt J\iRau(1014} 

I I R 36 All 4U 


s 197— 

<£>«« Besqal N lb P avd Assasi Civil 
Courts Act {Ml or 18S7) s 2. (J) 

I L R 87 AU 232 
See JcRisDTCTio'C I L R 34 AU 358 


s 198— 

See s lOJ I L R 33 All 61 

See JcrLDiCTiov or Ciml Coubt 

I L R 43 All 825 
— ■ — ■ Arrears paid subaeguent 

tosuit to oneof tuo eo lessees \ mahal was leased 
to two persons M and J After the death of M 
J sued one of the tenants for arrears of rent The 
tenant pleaded that he had always paid his rent 
to M and after M a death tolls widow After 
filing bis defence in the suit tho tenant proceeded 
to pay toil swidow the arrears which were then 
claimed Held that s 19S of the Agra Tenancy 
Act 1901 did not apply to the case Sheodial 
Singh T Badri ^larain 7 A L J 1198 referred to 
Jeovi t Kallu I L R 43 AU 448 

• SS 198 and 200— 

i8f« rnOMNCIAL I^SOt\E^CT AcT 1907 
5S 1C A>D 56 I t E 43 AU 610 

• s 199— 

See s U> I L R 41 All 369 

iSre Landlord a’«d Tenant 

I L R 41 AU 226 
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AGRA TE’fAVcr ACT (H OF 

t m-rt. W 

1- w 

Coxrl —Jir i I — <r;<' f— <,)»f f nrfx^p' 
ti y r\jfl Till' fK'nlif* nj»«l In !'«• I^rrnj^ 
Ccrart to rjf^l H 1 frr)l»nl •!) n? lUl IS* 
Uni In rut h <-f-n»-ifTJ l!n. 

1*3 ti /i—j!*-!! »■» I rj} T?" I ftilint 

th t f»>* rm » ro •* in t* 

t!i»t th^ Iflo I h 111 »-•• Jn It f J 1 >r itiH 
lh»l no <joP»ti «j 1 1 j rnprj |^r^ (itU «»« ^ 

ihf pKlncs *nl l^»t n'* !«v 

tothf-Di nftJuI-nfro*nthoo'lrrnflH \ ant 

Coll<«ftor vho h»l d-vijr-l in fir t 

>a»iiBw I>i] Chfl * ‘'hmt, * m t J I c 
di -nlc-l fro-n LntT Ttwari r 1 nun la^ne 
L L. IL ^3 AtL 421 

•- ■ S»»r f ^ rj^tiH •/ 

Ifi Jtof ^ ft f JU*? / kaI r an 
trpTri Un t~if t )■) tf t» , tit In • 

wit for cj'^tmfut in » t iri ol lUrr^j^ tl « 
d 'mdxnt ti at f ^ fntiiit'f to remain 

in iKiiiea ion nnler a e»Ttiln Mr I r'e«h-*i Ie»*<» iho 
term e>I which lal not etplrr>t The Court of 
I erenue treatrl Iho quMlion that ralW *• 
!«lLnp under » IM of he A?t» Tentno) Act lOAl 
and directed the dcfcnlant to file a riit fn (he 
Cifil Court mthin three month* to rinlicete In* 
R?ht (hit « 100 «ra« not «fpiicahle end 

the defendant va* not boiml to file ht« auit in the 
CiTil Court vilhin three month* from tho date 
of the order of the Court of 1 crenue benar 
MiLr IIijtaKi'twa&(10l4) 

L L. R 47 AU 94 
3 — ■ - - ■ PtUrminahoit Vj 

bereave Court o/’o*«fion o/proprirtory ri//*— 
fuent aui( ia dtrif Court — Ilei juJKoln Held 
that the application of the principlo that the 
deciaion of ■ nueation of title by a rerenue court 
under s 199 of tho A^a Tenancy Act 1001 con 
atitutca a rti judieeta in icapcct of a auVsc<)uent 
auit in purl moirna brought in a Civil Court ■* not 
aBc<'tod by the fact that the Civil Court auit may 
be beyond tho pecuniary limit* of the Jurudiction 
of the revenue Court Siiaiizade biNOit t Mo 
EAIOUD Mekdi Ai-i Kiia*( (1909) 

I L R 32 AG 8 

t 200— 

See fl 6^ I L R 35 All 157 

I 201— 

See s loO I L R 34 All 250 

See TBA’csrEB or PnopEuxY Act s 4 1 

L L R 34 AIL 22 

— Eiidt nre — Prervniption 

— Record of ploiniijj'' * name oi to eJerer— iStirfenre 
Act(lofl872) »4 //eM by Ricuabds 6 J Kaba 

MAT IlrSAIV TtIPBAli CHAMIER ASP TiocOJT 

JJ (Knox J dieeenltnj] that in a auit instituted 
under tho proviaion* of chapter \I of the Agra 
Tenancy Act 1901 where tho plaintiil >• rrcorilcd 
aa having proprietary (itjo eautUnghim toinatitnto 
the Suit the Re^ enuo Court i* not comi etenl to go 
behind the record receive evidence and Itself try 
the question of proprietary titk Reekan Smgh 
T Karan Sivgh I I R 0 All 427 followed 
TTone Al* Khan v PorJor-j»[ ^arflln I L R 32 
Afl 4'^ overruled Diboa rn/a/n t Haeabi 
S ivandfin) I Z- R 33 AU ^ 

I L R ^2 All 427 

— — SuA for fro/il * — iVe 

iiout tivtl *ui/ for declaration of title — Citil Cc*rt 


AGRA TE’fA’fCT ACT (11 OF lP31)-r // 

I 201-vo tl 

4 r A A 4 t Ilf ; t trtfr.fl) r,}\ t of l\f 
ft h •— Itv (fw r r' f eg la lltr r r AAf f^l/vrl 
tif r I* f»f ■V'* t>f tt I f jr. <f, 1 , * aiiit f,f 
prr-St* in a I evmu'* C irt r*" |»NMin-' an intemt 
n a share a*nAJ ling in all t ■" 1 1 ara it Ap{»'*rTvl 
(h«t th pUhli'l ht-l l«^n during the prn ol fir 
*rl i *1 jci (• were rlaim/sl an 1 wa* at tl r d\te of 
ll« IK tltoii n of |1 " in reeinlfl a* bvvmi^ an 
tnlepe«t in lh<* wh !« " 1 1 wa On th" i ther Inn I 
(h C vil (vrirt hal ptrvi ni U «Wi Kl that the 
lainti'l ownr«l a one •ivtb Iniere I in ball llie " 
WA*. Ih II h It CAVie I > no ij»ci I n in re poet f I 
I'r lit ne t m tl «» remainin'* half whieli wa* im// 
propenv Dun i, Ih p n I n \ f tlio iint f< r 
(vroila the enin • in tl revenue |i,i|>rr* uerr 
B-n n fe-t I ^ th prieniie a It I >fitie an 1 the plain 
till n*eaM"-l a* li»v O'* an inierr t in f vlf if the 
*' I I4WA* nU // 11 that the altiration of the 
terenuo recnnii penlmg the plaintiff a suit fir 
prifii* could n'lt affect the phintifTa right a* 
they atooil when th" SUit wa* file<l irrjuliriill} 
i/oryu fyil X iltd S nyh V Indiiin toAf SOJ 
<fi*tin'*u«*he»l Lnc/imOH I ret -id i Shil<i>e} fiuntear 
I f It 4J Ml 17 foUoard >(iiiin*K 1 atima 
r MtitAUUAD QiLi Kiiah I LR 43 AU 697 

• 202 - 

^rc 8 >0 J L R 83 All 607 

See Civil and Rmevie Coobt 

I L R 48 All 222 
S«e CrviL PROCEOORS Code (1009) s llu 
I L R 89 All 854 
— - . — ■ r tmtind— Bjfrcl o/ 

Rcienue Court deeiuon on yueMion of ttnaney in a 
former «uif in n tvbitqaent euA tn a Citif Coartfor 
ejeetnenl at Iretpntier Defendants were tenants 
of one D D took proceeding* in the Revenue 
Court* to eject them a* tenant* at will Tho 
Assistant Collector dismissed the suit but the 
Commissioner allowed tho appeal Tho Board of 
RovenDe however in second appeal diimissed the 
suit D in tho meantime h*d executed tho decree 
passed by the Coramistionee and obtained posses 
eion Upon tho decree passed bj tho Board of 
Revenue in their favour tho defendants made an 
application to be restored to possession but it «as 
rejected a* time barred £i t son brought the 
present suit to eject the defendants as trespassers 
alleging that he had been in po session of the land 
as hisMvde Karhl that the defendants had entered 
uto forcible posses ion and (bat tl e effect of the 
Revenue Court proceed ngs was to extinguish tho 
tenancy The defendants pleaded that the tenancy 
subsisted Tb" Court of first instance decided that 
the tenancy was subsisting hut granted to the 
plamtig damages for forcible dispossession The 
lower Appellate Court remanded the case to tho 
fint Court wi*h directions to act in accordance 
with the proTi lons of e "02 of the Agra Tenancy 
Ac Held that the order was the proper one 
to make m tho circumstances of the case and 
the question whether bj reason o/ the event* 
(hat had happened since the decision of the Board 
of Revenue the tenancy was extinguished or not 
Wax one which the Revenue Courts were competent 
to decide Ham v Gavri Safai (1904) All 
^eeUyhotes 46 Sorju J/Mir V iJindeeri Perr/uid 
JtAU L J 601 referred to BiiiwATr JUDat 
UOHAH Lai.(19IC) I !>. R 38 AIL 533 


{ 91 ) 


PIGEST OP CASES 


( 92 ) 


AGREEMENT — 

Set Adiumstratok GENEiiiL3 Ata (11 
OP 1874) S'’ 28 S4avd35 

I L B 88 Mad 500 

See Ai>%epsepo sessio-^ 

I L B 37 Mad 545 
See Cniii PHOOEDxmE Code (Act AIV 
or 18S2) s 2 j’A 

I L B 88 Bom 210 

See Contract 

See CovT’ACT Act (I\ op 1872) 

s 23 I L B 88 Bom 344 

s Gj I L B 88 Bom 249 

See Evidevce Act 1872 s 92 
See Hivdu Law — Adoption 

I L B 89 Bom 528 

See Hire pcbchase iaREEiiEST 

I L B 44 Calc 72 

See Land Acqcisitio'? 

1 L B 44 Bom 7 O 7 
See LniiTAno'v I L B 88 Mad 101 
See Registbatio't 
See BzsTSTEATioy \ct 1*^03 s 17 
Set SiiJtp Act (11 op 1809) s 62 
Sob I Abt 5 I L R 40 AU 19 
■ — ante decree— 

See ExECCTio'f PnocBEorfas 

L L B 40 Mad 233 
I appolctmei creditor agent ior sale ol 

depot’s goods— 

See PBommAL Iksolvexcy Act (III op 
1907) s 31 I L R 87 AU 383 
. ' ■' Itescb ol— 

See Arbitration 

I L R 46 Calc lOU 

l}e*weeii predecessors m t(tle — 

See JoRiSDicriON op High Cookt 

1 L R 89 Calc 739 
by executor — 


AGBEEIHENT— 

_smt to enloice — 

See Mahomedan Lvw of ‘Maebiaoe 

I L R 82 All 410 

to lease — 

See SfECinc Peefobma ce 

14 C W N 65 

to supply funds to cany on suit — 

See CiiASiPEBTY 14 C W N 191 

wrongful termination of' — 

See Di-viACEs I L R 47 Calc 290 

1 In^erfeiiDg wi*Ii the course of 

leg>.l pioceedings — Igreemcnl (?iaS suit should be 
decided tn accordance with the result of another 
autl uhelher a bar to its Inal on the tnerils — 
Cotupromise An agreement by a partj that a 
suit may be decided in a manner different from 
that prescribed bj law is void and does not 
debar him from subsequently claiming a trial of 
the suit on its merits Lidhanbhat v Adamji 
I L It 33 Bom CD and iloyan v PatkuluUi 
I L r 31 Zlad 1 referred to Pending an 
original suit in the Court of a District Munsif 
by the maker of a promiseorj note for a 
declaration that it was usenlorceable the payee 
instituted a suit on the promissory note for 
recoTcty of the amount due m the Small Cause 
Court The parties agreed that the small cause 
suit should DC decided in accordance with the 
result of the original suit and the former suit 
was finally dismissed without a trial, following 
the decision of the Mnasif in the original 
euil BtXd that the agreement m question did 
not disentitle the plaintiff from claiming a trial 
of the small causo suit independently on its 
merits and the suit must consequently be re 
manded Subject to certam well known excep 
tions when the Court is seised of a case it has 

I utisdictioa to decide it in the manner prescribed 
>y law and that the parties have no right to 
interfere with its authority to do so Raja of 
VENBATA ontI t CniNTA Peddx'{ 1914) 

I L R 87 Mad 408 


SeeWtu. 14 C W N 967 

ContempoE-ry Oral agre''mea( — 

fireJiiDENCE \cT s 9; 

construction ol — 

SreMAia UnAnsUN 

I L R 35 All 412 

fixing compensation — 

I ISO VfQvismoN 

I L r 44 Bom 797 

lot 111 gal consideration — 

See CournosiisE 1 Pat L. J 48 

for sale of immoveable property — 

5fe CoNxrvcT I L E 45 Eom 1170 
See Tfanspep or raopnitTy Act (IV of 
18S ) s ^1 1 L R 41 Bom, 438 

In writing— admissibility of oral 

evidence — 

S«1 EcmniTiON I L, R 1 Lah. 436 

memorandum of — 

See Stamp \ct (11 or 1809) B 2 [If) 

boi I AnT 6 1 L. R 86 AIL U 


2 — Notice of — -tyreemenl forming 

pari of eorsideraliOH for a license to buld on the 
land of another for payment of haq chaharum tn 
Ike event of sale of hcruee — PurcAojer Khethtr 
{•ouiid bv agreement — One of tho conditions upon 
which tho owner of certam land granted per 
mission to a person to build on it was that if any 
house built on such land was sold tho hcensco 
would pay to tho owner of the soil one fourth of 
tho purchase money Ueld that the purchaser of 
a house to which tins covenant apphed who pur 
chased with notice of the existence of the covenant 
was bound by it equally wth his vendor Tulk 
y 2Iozka>j IS L J Ch S3 2 Pkxll 77i 

16adi Begam v Ata Barn I L It 2 All 162 
and CAuruinin v Belli 1 L It 9 Alt SOI re 
ferred to pARnnu Isaeain Sison i Paaizan 
(1919) I L R 41 All 417 

3 Sale Bubiect to title being ap- 

proved — Agreement for purchase end sale of 
tmmotealle property~Condtlion for riturn of 
earnest money on non approval of title by pur 
ekartrs 4oUcilor~\on apjiroval must lereasonable 
and not tnala Jide~Title approval or rejection 
tondilion as to in agreement of sale IV hero an 
agreement for purchase and sale cootam^ a 
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Mrr*T or 
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ix~ -1 1 0 r n <•! i' t « ro-rv 

<-i i1 ^ ’-.10 r 1 1 »} fTf 1 It 

I't- 5 li » > u- i . I UT .’«• 

tr ' ' 1 « O r - 1 0 r'“ t’ ni r 1 •- T'“ ft’ T" 

t.»t > O t r«T r.T I ) » 1 » rtl 1 

1 T’’" I-' <' I 1 •■ » I »rl ij -1 • lit .1 »l > h ll«* 

j-TTfTHv SlTBilinti' 

l< rti.njj ft J-f *-t T T» In »| 

cf-* -■ In t il } >r . .1 .nil* n 1 t » *» or.l I" 
Inf *Ti ‘ er ^ | ' -TT-.t in» .t' tlArnrt.”*^ 
I jt 1 It It T >« I ''j'''r4 n f *n 1 1' I »« till** 
l<-“ il'-nr-’ 'ff n « j ff’ » T.Jtl itn'ilfTW** 
r<l « 1 trt (I «i n III} 0 »l »i 

!<■ .t 1 ’ 1 I* » I ilor »» «r n n^l ! In 

r j c * » I *' I'll » » ut’ * 

It «*l t t to .nr « i -% <l T^tlnCT 

rr t l I’ ff 1-<<r rttlin to 

»' '•» l! It I » iM In I a I f. I 1 t »a i-nf a f'ft 
' Jn a Iti r J i» tl oil to t int tl r titir ll t 
L tml- J rtl»»n »a» rntu!-*! If Cf* I 
Iftn t Tr- icr tl» Tam. it r n \ anl Kl. »oli 
Clip' • <0*1 1 f mmti atton r! liO" n *■*' itl| “13 
tl I f -T in tl p fpntract Arro c 1‘roMOTtin 
aTU Mi-KcrjtttlOU) 18 C W h 6G8 


AGErE?rEKT AOAK ST PUBLIC POUCY 

it* Co>T**ct Arr IS ” "3 

At LaTrioro arn Tcn*tt 

1 L R 8S AU 10 

1 . Costpousdliig a Ctlaloal Cue — 

ConlraclAet (/\ of 1S7^) » 1 — Co»i/irom««e 
fori Jdtn tj fat^ in ajctcw* t <o oompourid 
a non tomjovrdaUt offtxtt toid—Critn>nat Irtath 
of irutl — eoncirftfa/io" It is 
contrary to public policy to comjiouad a non 
coQipountlablo criminal ca.o and onj aftrccmcnt 
to tMt end IS nboUy void In law Ilttj thwo 
fore that a niortgttRe bonl execute 1 bj a jomniMo 
in farour of his master (or sritlidrawnl of a proso 
cution for criminal breach of trust which is not 
compoundablc undir the Criminal 1 roeeduro Code 
IS Void (though a settlement out of Court bad been 
Euegested ty tho Magi tratc] and a ruit by th« 
ma ter to enforce such a fond is not mnmtam 
able \ulUe B Itl v JI, gon 8 W It 412 
cotmnented on Staiissn Ilsii]tA> t MoKTasiirD 
HossEis (1912) I L R 40 Calc U3 

2 eompoundabU uilh 
halt of Court onlj if oppose to public jwrfiry^ 
Offence not to eompoundaile of^rjed but no snmmoas 
\sfutdr-~Efftet In a Crinnnal case tho Magistrate 
after examining (ho compfain'int aunimoncd the 
accu ed under a S'*!! 1 enal Code although 
allegations were made in tho petition of complaint 
of an offence under s 147 1 enal Code al o An 
agreement was entered into between tho parties 
and with tho lease of (ho Court tho case was 
compromised Ihld that a ca o und r s 3*u 
Penal Code being compoundablc wiDi the leave of 
(he Court and tho jtrngistratc having gisen perrois 
Bion to compound the case tho contract was not 
opposed to public polic} tho allegation in (be 
petition of complaint of a non compoundable offence 
under a 147 1 enal Code which was not acccptetl 

the Magistrate when issuing process made no 
difference Maiummad Ismail e Siuad Au 
B iicrTAX(1915) 20 C W N 846 


ACREEMEVr IV RESTRAINT OF PROFES 
aON TRADE OR BUSINESS 

CoTinAcr \cT (I\ or IS ) '•23 
2- I L R 54 All 687 

I 2“ I L. R 87 AU S12 

. - — Centroet to jhij for a 

I m nrl rci fo perfi-rni fl" nr^rre the rt/urn to 
Eri'-fird if er/crrealfe t'/ mj inction — /ndi in Con 
fri I of IS r — Iffrrriiirnli'i rr traint 

c/pnfr onSprcife rill f lf((fo/ IS?-) s 37 
Wlerr H hsiing ccntracle<.l mth 6 to pla\ for 
(anl not to { Ii\ in an^ other Ihealro on his own 
rr on rome one cl e« lelialf until after tho 
cxiiratiori of the pericl eontractel fer nnd until 
after I IS reluni to 1 n^trnJ performed m 
arothcr tl ealrc after lie expiration of tic period 
fcf which he was under contract nit'i C but 
le^oro hi* return to fncfinl it was hell that 
UD for s of the Indian Contract \ct tho 
agreement Icing In re triint of a lawful profis ion 
trale or lu me s is void and a* such would not 
le enforcoil bi injunction S 6" of the Specific 
1 elifl \ct is not applicable to this case Cohen 
1 M 1> r \L1-AN 

16 C W N 634 

AGREEMENT OF SALE 

See \OltEEME>T TO 8A1.B 


AGREEMENT TO COMPOUND NON COM 
POUNDABLE OFFENCE 

Ste AoflEEUENT A0AIN8T POBUO POLlCt 

I L R 40 Colo 113 
20 C W N 846 


AGREEMENT TO LEASE 

5«Ri:otsTitAiiOK Act 1877 s* 3 17 40 
1 L R S5 Mad 63 
e 17 1 L R 41 Mad 889 

See RsQisTBAtfDV or Docomb'cts 

I L R 46 I A 240 


■■■' ■ ■ - ■ CoinprOHii e ifecrrs— 

J «gi5(r<i/ioit lc( {X \ I of 2 OS) » 2 { ) 17 

tubs (/) (6) (<f) «u6 i (”) (tl) s 40 — Lands 
ouiside of suit eomproMisrcf— Citif Procedure 
Code tbS2 t 3 5-~Dociiment not rejii ring 
rejjjfrofion — Npeci^c yer/ormnnce In 1S9 j the 
appellant in tituted two suits m tho Court of 
the Subordinate Judge of '\adia tho ono against 
the Government (7 ) and the other against M 
A Co (“4) of the same j ear the object of the 
Buits being to obtain po e sion of different plots 
which hadre app aroi after being dilu latcd 
73 was compromised on the terms amongst others 
that W i Co were to retain the lands tho 
subject of the suit 73 and recognise the ownership 
of tho appellant and that if the appellant 
succeeded in obtaining a decree against the Govern 
Blent she would grant a jote settlement of tho 
lands in suit 72 to W & Co on the same coadi 
tions as (hose agreed to with regard to tho hnds 
la bis losses ion This agreement was reduced 
to wTitin'' a petition of compromise ba ed upon 
it was filed by the appellant in suit "3 and on 
20th September 1897 judgment was given in terms 
of tho compromise and a decree was drawn up m 
pursuance of the judgment on the same date 
This decree recited the claims m the suit and tho 
petitMm for compromise and granted a decreo 
in the terms of the compromise which were then 
set out la full The appellant succeeded in her 
Bait against tho Government but refu ed to grant 
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AGREEMENT TO LEASE— cosW 
to A Co a jote Bcttlcmcnt of tho land the 
subject of suit 72 In a suit by tho respondents 
for specific performance of the agreement — f/eW 
that tho compromise was not an agreement to 
lease within the meaning of a 17 of the Regis 
tration Act (X\I of 1908) and was therefore 
admissible in evidence under s 49 of that Act 
though not registered The phraso agreement 
to lease in that section relates to some document 
that creates a present and immediate interest m 
the land and not a document liko that in the 
present case from which it was impossible to 
say whether there would be a lease or not PancAa 
nan Bose v Chandi Cfiaran Mtsra I L R 37 Calc 
SOS approved Held also that if the agreement 
was regarded as being a decree it is exempted 
from registration by a 17 sub s (2) (vi) and on 
the true construction of s 375 of tho Civil Proee 
dure Code 188** is none the less a decree under 
e 17 subs (2) (vi) because though the whole of 
the agreement or compromise is recorded in it 
tho operation of the deetee is limited only to so 
much of the subject matter of tho suit as is dealt 
with by the agreement As a decree it may be 
incapable of being executed outside the land of 
the suit compromised but can still bo received in 
evidence of its contents though unregistered 
Pranoi .ilRnt V Balshms dnix I L R 22 Mad 
SOS L R 26 B A 101 followed HEvuirra 
KuMARX Dbbi V JlrDViftrs ZiurvDAW Co 

I L R 47 Calc 485 

AGREEMENT TO RECOHVEY 

Nee Sals deed I L R 44 Bom 961 
Nee Tba'iseer or Pboperty Act (IV oe 
1883) 8 54 

AGREEMENT TO REFER 

Set Abbitkatiox 

1 L. R 47 Calc 752 & 951 

AGREEMENT TO SELL. 

See Transfer or Property Act (IV or 
1882) s 54 

- Agrtemenlbydefendantt 

I and 2 to sell properti/ to plaintijf-^ubtequent 
sale bij (be same defendanti to defendants 3 and 4— 
Null by the jdaintiff/or ua order to erecule a rrgtslered 
sale deedandfor f>ossesston~nurden of proof De 
f endants 1 and 3 haring agreed to sell their property 
to tho plaintiff they eubscquentlr sold the same 
property to defendants 3 and 4 In a suit brooght 
LI} the plaintiff for an order to evccute a deed of 
sale an 1 also for recoicry of possesion of the 
property l/elt confirming the decree awarding 
the claim that dclcndanta 3 and 4 having contracted 
to purchase tho property from tho wirac defendanit 
who had contracts to sell it previously to the 
plaintifT defendants 3 and 4 were bound to show 
three things, namely that (i) they were purchasers 
for value and (ii) bond fid and (in) without notice 
The plaintiff under his contract having a prior 
equity was entitled to succeed. Ono who owns 
property rul ject to a charge can in cenera) 
convey no title higher or more free than nis own 
an 1 It bn alwajs on a succeeding owner to make 
put a case to drfrat such a prior charge lIiUATLtl. 
SIOTiiaur VasiDEv Gaxesh (lOI”) 

L L. R 36 Bom. 446 


AGREEMENT TO SELL— con/d 

TTte purpose of earnest 

money Tho defendant agreed to sell to tho 
plamtiS an immoveable property for R4 400 of 
which H700 was paid by the plaintiff as earnest 
money It was further agreed that m case the 
plaintiff failed to pay the balance of the consi 
deration money within the time fixed he would 
forfeit the earnest money The plaintiffs failed 
to pay tho balanco and brought a suit for the 
refund of R700 Held that the primary purpose 
of the deposit being a guarantee for the perfor 
mance of the contract the plaintiff was not entitled 
to recover the money Soper v 4rnoW.. 14 A C 
429aip 435 {18S0) and \abab Kkaja Habibulla 
V Arsnan Dtwan 30 C L J 113 (1910) referred 
to Atcl Chandra Xuvdu t Sakat Chavdba 
Lara 24 C W N 987 

AGREEMENT TO SEPARATE 

See Contract Act (IX op 1872) s 2o 

I L B 37 Bom 280 

AGREEMENT TO TRANSFER 

■ Transferee lal tng 

possession before execution and registration of 
document Where in pursuance of an agreement 
to transfer property tho iiitcnded transferee has 
taken possession though tho requisite legal docu- 
ments had not been executed and registered 
the position is the same as if the documents had 
been executed provided specific performance 
can be obtained between the parties to the agree 
meat m the same Court and at the same time as 
the subsequent legal question falls to be deter 
mined Niitau Kisrore Dey t Umesh Chandra 
Bhattaciurya 24 C W N 463 

AGRICULTURAL INCOME 

See Ircome Tax 1 L R 48 Calc 161 

AGRICULTURAL LANDS 

See Bombay Land Revenue Code (Bou 
Act V OF 1870) s 48 

.. I L R 42 Bom 126 

See Eiecction op Decree 

I L R 1 Lab 192 
See Under raiyati Holding 

I L. R 42 Calc 751 
See Waterflow I L R 88 Mad 149 

AGRICULTURAL HOLDING 
Hat built by tenant and con- 
verted — 

See Landlord and Tenant 

L L R 44 Bom 609 
lease on Annual tenancy (compen- 
sation on ejectment of Tenant 
after bailding)— 

See Landlord and Tenant 

1 L R 44 Bom 950 

AGRICULTURAL TRIBE. 

See BrNUELKHAND Alienation op Lind 
Act (II OP 1003 ) 

a 3 I L. R 87 AU 662 

8 0 I L. R 86 AIL 376 

I 1C L L. R 42 All 142 
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AGRICULTURIST 

Civil Procrnrrc Conr 1903 
2 A\D 97 1 L R 38 Bom 638 

I L R 39 Bom 422 
CO (1) (e) L L R 34 AU 25 
I L. P 37 Bom 415 
I L R 41 Bom 475 
Se Dekkiiav AontccLTmiSTS Peuef 
Act 1S*i «5 2 A^n 20 

I L P 34 Bom 161 
I L. R 3G Bom 38 161 199 498 and 543 
I L. R 37 Bom 97 398 
I L. R 38 Bom 18 
s'-. I L. R 40 Bom 189 

■ ■■■ Defimtion ol— 

See DzKxnx'f AoniccLTCRiSTs Relief 
Act (\vn OF 1S"9) ss . lOV. 

X L. P 44 Bom 217 

bou_e ol — 

See ProvixctAL Ivsoltescy Act {III of 
I'tO ) «s 10 30 LSD 43 

I L R 39 AU 128 

Mortgagor — 

^ee Dekkiut AoBtcrLTcaisTs Relief 
Act (\MI or 1870) 47 asd 48 

1 L R 36 Bom 624 

" ■ ■ " Wile ol— 

See Deeroiv AontcuLTuitisTS Relief 
\ ci {\Vn OF 18 0) 

I L. R 35 Bom 204 
- ■■ ciutom ol— la Poaja'- 

Sef Hindu Lam — Alienation 

I L R 40 Calc 288 

AHIRS 

Se IlrxDU Law — ^doptiov 

I L R 35 AU 263 

AHKADIS 

Maiiouedins 2 Pat L J 108 

AHMED AB AD TALUQDARS ACT (BOM VI 
OF 1862) 

^ee Ia.a«batis I L R 39 Bom 625 

AJMER PECULATIONS 

See Feculatioss 


AKBAPI ACTS 

See LVDrn Local Acts 

ALIBI 

See Criminal Pbocedcbe Code s 307 

25 C W N 682 

ALIEN ENEMY 

Se Bill op Exchanoe 

I L R 41 Bom 566 

See Thadinc with the enemi 7 

I L R 42 Calc 1694 
— British subject hvmg In conntig 

See CniL Procedlue Code 1908 

s sa I L. R 1 Lab 276 


ALIEN ENEMY— confi 

contract with — (Interest claimable 

by)— 

See Contract with av Vliev eveu x 
I L R 41 Bom 390 
See Dedtob A^D Creditor 

I L R 44 Bom 1 

— — — Right to Sne in a British Court — 
See CniL Procedure Code 1908 s 83 
I L P 39 All 3<7 

Suit against — // maentamable durniff 

the ccnlinuaBce oj tvar — internment Jtj oJyect 
It docs Dot matter whether tho cause of action 
aro 0 before or after the war an ahen enemy 
can bo sued in our Courts and has every right to 
pre cat Ins caso before tho Courts in accordanee 
with tho laws of procedure IlaUe’j r Lotienfeld 
[101€] 1KB liO foUowed The fact that the 
defendant has been interned does not make any 
difference as the object of internment is to pro 
vent him from doing mischief and not to out 
down his hahilitics Abdul Quader t Fbite 
Kafp (1910) I L R 43 Calc 1141 

Suit by— on promissory notes— 

Order of the Goiernment of India restrieUng ngJA 
to eue-^-Subseguent remoial of the ,res(rietion~* 
Pertod during uhieh nght to sue suspended 
whether to be rteloned in computing /imitation— • 
Dsalthty and inability tosue—Limilalton 
Aet UX of JjOS) SI 6 T 0 and 15 On the out 
break of war b taceo England and Germany on 
the 4tb August 19U the plamtiff Bank which 
was an alien enemy concern carrying on busmeas 
in Calcutta bad its tight to bring suits suspended 
by an order of tho GoTomment of India By a 
subsequent order of tho Government this reatrio 
tion was removed on the 1st Xovemher 1915 
and sanction was given to the said Bank to in 
stituto suits in Civil Courts On tho 9th May 
1918 the aid Bank brought a suit on four pro 
iiiissor> notes payable on demand and executed 
on the 4tb 11th 30th and SOth Juno 1014 res 
peetivcly Held that this caso was covered by 
e 9 of the Limitation Act and that the period 
between the 4th August 1914 and the 1st Novem 
her 1915 could not be excluded from tiie time 
prescribed bj tho Act of Limitation Per Wood 
BOFFE J Section 15 of the Limitation Act does 
not apply Deutscr AsiATiscnE Bare t HniA 
T.ai.r. RaBDHAR S. BoRS (1918) 

I L R 46 Calc 526 

AUENATED VILLAGE 

Right of Inamdar to enhance as 

sessment at the end of penod of settlement — 
See Boubay I.a»d Pevesue Code (Boji 
Act V OF 1879) s 217 

I L. R 44 Bom UO 

ALIENATION 

S e Alienation bx 17idow 
Se BnicDArt Act ISuJ s 3 

I L R 3S Eom 

V e Bosibix Lant) Pevenve CoDr ■ C8 
I L E ^5 Bom- 820 
See Civil Peocedcbe Code ’8S2 S 
3 oA I L B S3 All 233 

I L R 37 AU 541 


of— 
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ALIENATION— 

See Custom 

See DrsAioiEi Allow A^cE 

I L R 45 Bom 948 
See Fpaudulem AliexatIOv 
See Hispu IiAW— AL iE\ATioir 
See Hindu Law — Endowwevt 

I L R 88 Calc 626 
Set Hindu Law — J orvr Family 

I L R 33 All 283 
See Hindu Law — Leoal Lecessitt 
S ee Hindu L.iW — R eversioker 

I L F 45 Calc 690 
I L R 48 Calc 536 
''ce Hindi Law — Widow 
J ee Hindu L.4W— IVill 

I L R 42 Calc 561 


Set Impartible Estate 

I L R 36 Mad 325 
See li'tAM Act I L B 47 Calc 979 
See Ln rritioN 1 L P 37 Bom 231 
See Limitation Act (IX of 1908) Sen 
I Apts U1 144 

1 L R 42 Bom 714 
See MahOiizdan Law— \ ttEN\TiON 
SeeMoBTOAGE I L R 40 Calc 342 
^<e Tala oe tueh of Worship 

I L R 47 Calc 990 


• doting eiecotion— 


See Teansfze of Proferti Act (IV or 
1882) 6 C2 

I L R 37 Bom 621 


— by dc lacio guardian 

See Hi^du Law— Adoption 

I L R 38 Mad 1105 


ly father— 


See Hindu Law — Auenation 

I L R 40 Calc 966 
1 L R 41 Boa 347 


See Inam La^ds 


I L R 38 Bom 272 


by guardian — 

See Limitatiom Act (XV of 18«7) 
gs " AND 8 Sen II Apt 44 

1 L R 88 Mad 118 
- ■ - by bead of mutt — 

See Mutt I L. R 41 blad. 124 

See PtLioior^ Fndowme’TI 

I L R 44 Mad 831 

■ — by luamdat s widow o! Hhatib Inam 

land— 

SeeBoMUAN Penenve JcniSDicno^ Act 
(\ OF 18"o) 8 4 (o) rpov (1) amb 
8 6(a) AND (')l L. R 44 Bom 130 
. by na'ural guardian of minor — 

See LiMiTiTiON AcT (l\ or lOOS) 
Art 41 I L. R 44 Bom 742 
by tenure holder — 

Malasab Law 

1 L. R 36 Mad 380 


ALIENATION — conld 

by widow — 

See Hindu Law — ^Alievation 

I L R 87 AU 869 
I L R 42 Calc 876 
I L R 41 Mad 75 

See Hindu IVidow 

I L R 42 Bom 719 
See Limitation Act (IX op 190S) ss 6 
AND 125 I L R 86 Mad 570 
Sen Act 01 1 L R 40 Bom 61 


m part for necessity — 

See Hindu Law — Joint Family 

I L R 37 Mad 435 
See Hindu Law — Widow 

I L R 37 Mad 275 

of Agrahar gift— Condition neces 

sitatmg residence treated a recommendatory 
— Validity of ^henation by a don«e not re 
siding in the village — 

See Hindu Law — Gift 

I L R 44 Bom 804 

— of emoluments of service mam — 


See Pbofuietaei; Estates Vill.aoe Sep 
TICE Act (II or 1894) ss 5 and 10 
CL (2) I L R 39 Mad 030 

— of inamdars land— 


See Bomdai Revenue Jupisdictiom Act 
(X OF 1S76) S 1 (O) PRO! W 

I L r 44 Eoa 180 
of Joint Family prop rfy by co par 


See IlDfDU Law— Didt 

I L R 44 Bom 841 


— of member’s share — 

See ^Ialasah Law 

I L R 89 Mad 817 

— of mutt properties — 

See ■'luTT head or 

I L R 38 Mad 356 


of spes succcssionis by widow and 

nest reversioner — Invahdity of — 

See Hqidu Law— Widow s Estate 

I L R 44 Bom 48S 

• ■ of vntll — 

See \EnTi I L. R 39 Bom 26 

of widow’s estate by Court of 

Wards — 

See II NDU Law— PEVEES io’mis 

I L R 40 Mad 871 

power of — 

See SUEBAIT L L R 40 Calc 895 

restraint on — 

See TaANsren op Pbofcrta Act (tV of 

l«i8'‘) 8 10 I L. R 33 Mad. 867 

For necessity but with Consent by the 

body of revenloners — Transathon for eoneidera 
ton—iJ>Jl~PaTiiai reUnijunhmenl bj triJow— 
UttiJu Lav The pcneral principle which prohi 
bit* B Hindu widow* ahciutioQ of ImmoreAhle 
propertv otberwiso thsa for legal noceasity i* 
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AUENATION— oi</ 

rtlaxe«l m ca es whcix* the conartit of 
vhoV l'od% of person* con titutmg tbo cpxt 
rtTcr«icn has l-ccn obtained Tlio m*on fer ti 
relaxation is referred to the prmcipl that lie era 
seat of the jv-rKin a»ho rroaU be int<re*ted a 
di pntiag the Iran f<r •'lords good eTidr!;“a 
that the traji.fcr was m fact made for J-stifr^ 
can e that u for i -ga! nfee«titr A’ ** 

V J/jBC-iom ia D ilh \ ''i j\ I L F 
yi;’ ; -nJ 1 notii T ( <d I L I a i - 
J > fillow -d ILc opiraiion of the pi3c,V u 
erdmanW li^iitctt to tmul ra for co '-*i za 
-aJ cannot bo exten !e<i to Tolun arc tria ' i 
br rrav of pft where tl ere is no r*»”i fc" t* 
iheors of le-^1 necc* it\ It lon'l n le 
tended to ca es wh re the widow bx « 

» lartid r hn jui,hracnt of tie e* at I*! C f 

Baraji (iniyi) 1 L. R 31 S =. IT 

Ecstnetwns oa— T/t btrdttti 

tnf’ an c'hy^lio't — tf riia/ on bj Jon t ‘-a 
it la doahtful, wbctlcr & d etl rcilo • a 
coayt to dedication ot propertv to a n’ j 
tni icrmcrrlt creates a pfi of tial 
enbjcct to an obb''ation to i*etfomt _ 
s rv ce« il question ahoull ly d'r ’ • l~ 
nferen 0 to th d ed itself lnt}o*rrff, 
the propirti would ho malKaal toj n 
hitter alicnahl tulject to the c!L a i^r • 
aotwiihstsndin: restriction! ts to i l ere* 
Ihi sail properts I)i i J i«e-„ 
r AESi’CBt (J'Ktl) I LP *5 2*3.1^ 

AUE'IEE 

‘i'H \TTien fLN- I L p 4j 

£ict Crrn, I'coccutTr Cote t'e- t . 

J Ob) 0 \\I u «]t ' * . 

. . L L P 23 K.* » t 

■' Iron {msteff-- t 

& e CmL rnocEotBB Con* art/. 

1 09} S3 02 isti t, *'*•’* <» j 
I L. R 28KiLl/^ 

not a teaant in conitieiw i 

9« IfDiDtr Law— Joist >^, 3^ ' 

ALIMONY ' ^ ^ ‘ 

5ee DiTonce Act (U or \v, • 

as 3 10 37 i’lD if $ 

'■"'L.VlV-k ' 

decree for apilnjt , ^ 


AUTAJirct' ^tr 


See Antiv Ait (tl /, j 
IJO 

ALIYASANTANA LAW ’ 

1 

—Orcninda on ti! irl IJrnn if'‘ ^ 

Sam\lj may be remoift i\|, „ * i 

Aliya antaiia family •s/i. 1 

aBLjman not only ii i| ti, „ 'f -fi s 
famdvbuttaltcaadvanU .rfii '‘''r »<„' , 
benefits for Ida childf n itlU. ^ 

membera of tho family ttm l. -<1' , ' 

In .moving .,,1, 

•licn.lion, ol t.oilly „ , V''* t, i ' I 

Will bo Jiallo to 1 ^ '* 

to eet ul lo such all natiL. ^"*111 • 

family ho with IW; tU , I 

to support su I, alWaiif ,V‘ 

Abkc(IjiO) {"''li,*,** 


X t % 

I ' 
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ALLAHABAD HIGH COURT RULES— few// 

Ch ra r 2— 

See Ci\iL liiocrrivnE Conn 
« 122 I L R 40 All 1 

0 MI r 1 

I L R 43 AU 060 

Ch IV, r 6A8- 

See IxrcLTiox of dtcjief 

I L R SO All 33 

Ch VII r 8— 

See CniMi’CAt PitocEDvriL Code t 369 
I L R 88 AU 134 

Ch XXI T 1— 

Set IIioii CocpT Rcle^ 

ALLEGIANCE 

See ItABUs CoBFUs 

I L. R 44 Calc 459 


ALLEGORICAL FOEhT 

Set Obscene Publicatio'« 

I L R 39 Calc 377 

ALLUVION 

Sit Bengal \ilcmon and oitmov 
Act I\ or isr 

. 24 C W N 737 

See Fudebt I L R 42 Calc 480 


Gradual aeerelian lo an 

already txiiUny lanla—Sloir and tmpereejilitle 
neanitg eif—Land added <n lie bed o/ ike nter by 
elou i«ipcrf« 7 ’<iWe and yradiial nter aehan lo a 
hiovn exient oj land aj jhealil Ij cf late of aeereUon 
to The plamtifT rc pondent sued for & Orclara 
t<on D^ainst GoTcmmrnt that a certain lanla or 
alluvial island formed m tho Led of tho Godavan 
at a place vLcrc it was both tidal and naMgable 
Lclonged to him as an accretion to bis adjommg 
fonla It was found \iy tho Court below with 
winch tlnding tho High Court agreed that tho suit 
lania was originally formed in contiguity with tho 
plnmtill a land that it was formed Ter% rapidly 
and m some ncots during the am uni nso of tho 
rirer largo additions were made which could not 
but be perceptible as soon as the water subsided 
that portion of the alluvial land was separated 
from tho rest by a cbanncl a few years before tho 
suit and that it was not pos ible to say that the 
accretion was slow or imperceptible Held that 
the suit land was an accretion to tho plamtiff s 
land that m opplying the rule of Fngb b law as 
to accretions local physical conditions must be 
taken into consideration and that m tho case ol 
large rivers m India lil e the Godavari winch on 
occasions leave largo and sudden deposits it is not 
necessary that the accretion should be slow or 
perceptible J?ei (nom Oxford) v Tarbormigli 
2 Bhgh (\ 5) 147 and Attermey General t 

irCarthy 2 Ir It 260 referred to Srtnnih Pay 
V DTtinabandliU Sen I L E 42 Cafe 489 applied 
Held al o that the fact that m 1870 when tho smt 
fanXfl was not as yet formed tho extent and 
boundaries of the plaintill s laid as were known as 
arcertamable did not r ndcr the law of accretion 
mappbcahle Allorney General of Southern At 
fferia v John EoU d. Co (iiierjwof) lAmxled 
1191 1 ] A C 510 612 followed Tub Secrxtakt 
OP State pon Ihdia t Pajah of ^IZXA^AOABAU 
I L R 40 Mad 1083 


ALLUVION— ronff 

CoNrirUEO on \rrEAr» 

26 0 W N 345 

Iccrelion#— TAe 

llenyxl Iffuni'i unf X> furion I eiulntton IS’S 
(lien Itej XI (f IS‘’j) *• 4 and u Mhero a 
lart) can show that clar land is in fact n rrfor 
mation in aifii of hnd identifiable as his own lie 
is entitled to that l\nd though it may haiu been 
for a period sul merged It u not siiflicient for 
Bucli & claimant to show that tho accretion is 
tn tilu of a river lc<t which has been settlctl with 
him It is iiceesiirt for him to show that tho 
land cUimr<l had previous existence onJ was 
rcfonnel S 4 of the Bengal Mluvion and 

Dilution Regulation 162u os n whole was not 
intended to ap^ly to land which has been previ 
ousty in existence ami tho property of individnais 
b C was inlcndctl to apply to such land Na'ID 
KUIIOBE JiOATl r NlDUt lIlItATlA 

3 Pal L J 4'’S 

ALTERATION 

Set Bo'cd I L R 44 Calc 154 

See Deed I L R 33 Uad 746 

See SfoRTnAnr snr 25 C ^ N 942 

^<e I L. R 47 Calc 1943 

ALTERNATIVE CHARGE 

See \CTrBrot3 \cQrrT 

I L R 45 Calc 727 

ALTERNATIVE CLAIMS 

Set pRE EitmoN I L R 36 All 476 

ALWAN 

See feitiwLS MEiNtbO or 

I L R 39 Calc 1029 

AMALNAMA 

Sre Imndlord avd Tevast 

15 C W N 536 

AMARAM TENURE 

See ‘Madhas Estates Lavd Act (I or 
1008) I L R 87 Med 1 

AMBIGUITY 

See lIisDU Law — Pzliqioes Endow 
UENT I L R 42 Calc 538 

AMENDED LETTERS PATENT 
iS<e LzTTEra Patent 

It here an •'oeal has 

been present e<l beyond the time allowed by v*- law 
and application to excuse tho delav rofu cd same 
can bo ajpealed fioni PiucHANDEA Cinca 
DHir r SIahadew Moresuwap 

I L R 42 Bom 260 

AMENDING ACT 

retrospective effect of— 

Set LDtiTATioy I L R 41 Cale 1125 
AMENDMENT OF DECREE 

See CrviL Peocedtoe Code 190^ «!« 

151 A'fD lv2 4 Pat L J 205 

See Decpee I L P 32 All 295 
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AMEIOJMENT OF DECREE— confd 
See Decree holder 

I L R as Mad 677 
See LiiiiTiTiov 2 Pat L J 206 
See LnnTATioN Act (IS op lOOS) 

.See S 5 I L R 43 All 380 

Sen I Aets 181 182 

I L R 42 Bom 309 

Date Irom which limitation runs— 

S( Bengal Tevanct Act ISSo 

63 10 10« 100 5 Pat L 3 472 

snccessive applications lor — 

See Decree AJiE^jiEN-r or 

' I L R 89 Calc 265 
— ■ ■- by Court tcKieh granted 

t, — after a reiMion to the High Court has been 
rejeeled Tho plamtifl petition r applied to tho 
Judge of tho Small Cause Court Lahore for 
amendment of a decree passed m hia foTour The 
Court held that it had no power to gront the appli 
cation ina much as the defendant had preaented 
a petition for revuion to tho High Court which 
although rejected >n Zimine had tho eS ct of 
merging its decree in that of tho IltgU Court 
Held that a decree of a Small Causo ^urt is final 
and not appealable and although m eertum 
circuouitanees it maj he set aside or modified by 
a Iligh Court In Tutue of its rerisional powers 
It must remam the decree of the Court which on 
pinally parsed it when tho High Court declines to 
interfere with it on the rcnsion side and that the 
Lower Court aeeordinglj was competent to enter 
tarn the application for amendment Eiivda 
B asina t Allah Ditta 1 L F 1 Lab 342 

AMENDMEirr OF PLAIKT 

S « CniL ProcECCBE Code 1903 

8 9 I L F 45 Bam 590 
See Hindu Ltw (ABOftro ) 

5 Fat L 3 164 

See Limitation Act 1877 ss 22 28 

I L R 84 Bom 81 
See Lis Pendens 1 L R 41 All 634 
See 1 LALNT I L R 48 Calc 110 
See rBOCEDXTlE. 

£ce lIionCocRT I L R 44 Bom 003 

when it would convert suit into 

one of different character — 

iice Civil Pbocedcbe Code (Act V or 
1008) Os II r 17 AND XXI B 103 
I L R 44 Bom 515 

After argaments heard in appeal 

— Uler arguments in appeal have been beaM 
tho Court will not allow an amendment of 
the plaint so as to convert a suit of one 
chameter mto a suit of a suhstantiaUv different 
character Bayabii t Hati >oor 'Mahomed 
( lOOS) I L. R SI Bom. 244 

By referring to document sot 

loclnd d in list of documents rehed on At 
-tho hearing of a suit brought by the plaintiff 
for the recovirv of a eum due at the foot of 
an account the d fendaot ra sod a pies of 
Lmitation The plaintiff thereupon eppl^ for 
Icaro to amend h’s pla nt by lettmg out an acknow 


AMENDMENT OF PLAlNT-<on/d 
lodgment m writing signed by tho defendant 
within tho period of limitation Tho lower Court 
refused the application On appeal —Held that 
tho amMsdment should have been allowed Ctrv 
NAJi Bhawaji i A Iawan ji IvnoosALcnAND (ino9) 
I L R 34 Bom 250 

Limitation — Fresh relief claimed m 

respect of vhich a suit uould 5aie been tine 
barred A deed of mortgage purported m the 
first place to mortgage with possession certain 
spe ified plots of sir and Uiudlaslt laud There 
was however a stipulation m tho mortgage 
deed that if the mortgagees failed to obtain 
possession under the deed or were disturbed in 
their possession they would bo entitled to recover 
their money from tlio mortgagors and this either 
by sale of the mortgaged plots or by sale of tho 
xanundan share to which the e plots appertained 
or from the p r ons and tho property of the judg 
meat debtors A suit was filed just within tho 
extended period of hmitation allowed by s otion 
31 of Act ho I\ of 1908 for sale of tho specihed 
plots After the period of hmitition however 
had expired the plaintiffs apphed for leave to 
amend the plaint and asVed for saV of the ramm 
dan share The Court below allowed tbs amend 
rnent Held that tho Court had no power to 
aUow ameedmeot of the plaint hr introducing 
a new cause of action after the period of hmitatiou 
m respect of sucli can e had expired Huhammai 
Saiiq V ibdul 2Iajid 1 L It S3 All CIO dis 
tmguished BarARiN UrtonTA v Cava Din 
Ealwar (1D14) I L R 36 All 870 

■ — Mortgage Suit— Pruetiee and proee 

dure^Ontiiston to tnclude elaiTM on preiioit 
mortgage and ehnrge — Inadiertenee and oon t fie 
and erroneous impression as to jiinidietion— 
Bight of appeal — Ciiil Proetiure Code {Act T ef 
190S) 0 11 r 2 \Thero tho Court on an appli 
cation for amemlment of pUmt grantcil it without 
decidiA" tho points urged but subject to any 
contention which the defenlants mi.,ht raise in 
answer to the claim as amended Held that it 
was better and more regular that the qo«^tion of 
the right to amend the plamt should have h en 
determined before the order was made or if thia 
would have inv olved a lengthy inquiry eovennu tha 
same ground as the evidence in the suit that the 
bcaniig of the apphcation to amend should have 
been adjourned to the hearmg of tho amt and 
determined on tho evidenco then taken Tlie 
Court bemg desirous of getting at the true facts will 
allov an amendment subject to the three chief 
conditions that there is good faith on tl o part 
of tho applicant possibil t\ of amendment with 
out such prejudic to the other partv as camo bs 
compensated by co ts and lastlv that tho 
amendment u not each as to tom a suit cf on'* 
character mto a suit of eno’her chameter O II 
r 2 of tho Civil Procedure Code re^ rs to a casa 
whero there has been a «u!t m wh h ther bis 
been an omis lOn to «u m rmpect of poNioa of a 
daim and a decree ha be^n made lu that suit In 
that caso a ccond smt m respect cf tho portion a 
omitted IS barred Inaca-e wheretheiu thisno 
b~en heard but a claim has been omitted bv inaJ 
vertence on amendment mar be allownl <» are— 
TVhether there wa« an appeal or no from an orJ'r 
of amendment in tha case UrrsnzA 'Nabais Por 
V Janaex Xatb Pot (191") 

I. L. E. 45 Calc. 305 
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AMENDHEM OF PLAINT— 

— - — Courts will iillow 

nrrcndmcnl of 1 Iculmps subject to 3 pent rslconili 
tions ti (1) on tbe part of lliouppii 

cnnt (2)wlicntlienincn(]incntiloc8nolenn esucn 
prejudice to tbo other pirtv ns cirnot be compen 
Bsted for by costs ( 3 ) when it docs not conTftt n 
suit of one cburnctcr into ft suit of nnotber 
Gs sNFNprv Nath CnAKrivArri i lArr«n \atii 
1 vj £0 C W N "3 

AiiTrornnou 

Empty coitridsc cases— .firms tci 

t l—DefimUoTi Ihld that empty 
cartridge cases are ammunition wiihm 
meaning of s 4 of the Indian \rms Act IS 8 
Ainjr Emperor v Ilralum 7 lom L J itt 
followed rsirrnon t Pitpro ‘Stxrii 

I L R 52 All 152 


ANCIENT MONUMENTS PRESER\ ATJOl, ACT 
(VII or 1901) —coni I 

for acquisition of immorcibh properly under s 10 
of the Ancient "Mon inienta Ire eriatfon A^l (\II 
of l^Oll Section 21 of the \ncieut Monuments 
i rescrratioji Net clearly apjli'‘i to the jurcha o 
of moacable antiquities or rcli s and the eompen 
ettion which may bare to b jaid fo neidenlal 
damajjt cau tl ly the rinoial or jrotection of 
(ueli objects ef 1 1 toncal mtircst or art >alre In 
ascertainmg tl e m rl et ralue of rnch noreibls 
antiquities and the nwoimt of eonpen ation to 
be I si I to eilja ent owmrs for ne « done under the 
Act rticli nets lung c! arl\ duu 1i ludieatcil and 
111 imj lientifin dellne 1 (ft s .0 onh tIojroMions 
ol the I«.anl \cqui i ion Vet fniiuierntM in s 21 
are to jriile the Court V isii\r \ai i\as i 
Till Diiincr IVrrvT\ Couxcior Kolaov 
( 101 ") I L P 42 Bom 100 


ANALOGOUS APPEALS 
Sc Pbactice 


ANIMALS 

14 C V H 552 See I jctv r 


I L R 47 Cale 809 


ANALOGOUS DESIGNS 

Set Design I t R 45 Calc COO 

ANCESTRAL PROPERTY 

Set CntL l*BOCEor.rE Cors (1 «On) O 
\\1 r CO 1 L P 59 All 4Sl 
8 70 1 L R 42 AU 275 

See CUSTOM I L R 2 Lob 195 
See rxsemoH of Dfchee 

I L R 50 AU 33 
Set IlDfou Law— Aiienatiox 

I L R 89 All 485 
t L R wO Calc 2S8 
Set 1ID.OP Lvw— Mijvte'cancc 

I L R 57 Had 590 
Sit Joist Hinbit Tasiila 

I L R 59 Bom 245 
Set IIiNBtf Law— M irt 

I L R SS Bom 293 
Se JIadbas rEorriETAET Bstites An, 
i,aoE Setvice \ct (II 07 IS<*4) 6 

10 CL (2) I L R 39 Had 980 

Abandoned land r acquired — 

See CiSTOJi I L R 2 Lah 3CG 

leased governmtnt Led in Fcrozc- 

pore — 

Custom (Ance tbal PBoprm) 

I L R 2 Lah 1'‘5 


ANCIENT DOCUMENT 

y* Evidence Act (I of IS' 2) ss 4 90 


ANCIENT LIGHTS 

See Easement 


I L R 87 Had 455 


ANCIENT MONUMENTS PRESERVATION ACT 
(Vn OF 1904) 

— SS 10 21 — Zn> i^lcjttisifion 4et{lof 

JSOd} S3 S^—iKord of CovTl — 4jipealto Htfjh 
Court — Practice Aa appeal hes to the Hi h 
Courl \adec ss 63 and ,^4 of the Land Acqai i 
tion Act (I ori894) ^om aa award of the Coact 


ANNUITY 

See Cuvrcr I L R 37 AU 72 

^ee T DJiTiTio \rr (INorlOO'*) Sen 

I viT no ro nt nni n 

I L. R 34 All 246 
St Motto tac I L R 30 AU 700 

- In Mysore Province— 

Set I COME T4JC Act (H or 1686 ) 

I L R 89 Had 885 

Irniih/ i/oeffiryeon 

ffopcrlj VVhire in on efrornama between Ian I 
i It was agreed t1>at 1 would reeeiic I s 150 pe 
month during hrr lifetime from tho share of the 
e tat which file inherit d from her son that/? 
woull pa\ the said sum crerr month and if ho 
dll not pay it 1 would bo entitled to recover it 
bi suit from tho said share JltJd that tho annuity 
was ft charge upon the sail share The property 
could be ea ily n eertamrd and that being so it 
did not matter that no schedule of property was 
givcD m the deed The quo tion m aU such cases 
11 one of intention In Cfjuity no charg" can be 
created unless there is an intent to charge 
BnAAStrEiET DkSTA i The nsSTEFS MorTQ«.GE 
akd Agency Co Ld (I9I”) 22 C W N 226 
■ ■ Pai/abh lo lao persone 

— <S«rt»tor— 7/ paijalle kJoUij to the etnnor on 
the death of one—Penalt j Although an onnuitv 
to txro persons should ordinanlv lo con trued 
to mooB that on the death of one of them the 
other should get a proportionate amount where 
there are mdiealions of a contrary intention the 
gift mav be taken as a joint gift Jootswar Varain 
Dear Pam Chandra Dvtl L P 23 1 i 37 s e 
I L P "3 Cate 6i0 [ISOf) and Mathura Prosad 
T i’uliniat Poer 17 G L J 8i {1911) referred 
to The testator m his Will provided that his 
brother was to get Eb 25 O month during his 
life and on hii death his sons were to get mam 
tenance On the death of the testator s brother 
ft compromue was amved at by which it was 
airang^ that the Plaintiff and his brother the 
BOfts of tho toitator a brother veto to get Ra 10 
ft month but m the event of default of payment 
for four consecutive months they w ould bo entitled 
to Re 15 ft month On ft suit hy the Plaintiff 
on the death of his brother Held — ^That the 

Plamttff was entitled to the entire amount of 
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AMHUTT — corid 

mamtccacce agrwd upon in the compromise on 
the death of his brothec and not a proportionate 
amount That the stipulation to paj? a higher 
amount m cs e of default of punctual payment 
was a stipulation by way of penalty but the Plaintiff 
was entitled to msonable compensation (which 
was determined m the ease to be 12 per cent 
interest on the arrears) TT t-vict * Kumab 
U nADrEi r Srr>ni>sD Gosixua CnoTOnruT 

25 C W N 262 

ANNULMENT OF SALE 

See Sale fob Abbeabs op Retbkob 

1 L R 46 Calc 255 

ANNULMENT PROCEEDINGS 


APPEAL — eonld 

6 Laiid Acquisition 
C Pbaciioe 
" pRirATE Awabd 

8 Remand 

9 Riont OF Appeal 

10 Valdatton of Suit 

11 Miscellaneous 

See Appeal ppom Order 
See Appeal »n forma panperi* 

See Appeal Fdbum of 

See Appeal is Cbimivu, Case 

Set Appeal Pioni or 

See Acquittal I L R 44 Calc M2 


See Landlopd and Tenant 

I L R 45 Calc '“56 


ANONYMOUS COMhlUKICATION 

Set Unieopes ionil tONnrcT 

I L R 43 Calc 6S5 

ANTECEDENT DEBT 

See Hindu Law Debt 


^e« IrnDU Lab — Joint Fasiila 

I L R 36 AJ 


See Custom (Alien ation ) 


ANTICIPATOPY ATTACHMENT 

See Execltios of Decree 


ANTICIPATORY BREACH 


See Sale op Goods 


ANUMATIPATEA 
■ construction of— 


See Hindu Law — Adoption 

I L K 38 Calc 694 
I L K 39 Calc 582 


ANVADHEYA STRIDHAN 

See Hisru Law — smirnAN 

I L R 34 Bom 553 
See Hindu Law — S urer sion 

I L F 34 Bom 385 

APOLOGY 

See Contempt op CorrT 

15 C W K 771 

APOSTACY 

See Haiiomedan Iam— DiOama 

I L R 39 Calc 409 

See Penal Code ISGO 4Jt 

I L B I Lab 440 

APPEAL. 

1 Abatement op trpE-xL 

2 CONSOLIPVTED trPEAL 

3 Di- MIS al op Appeal 

t JiniSDICTION 


Set tORA Tenance Act ill of 19U1) 
s _j 31 o' &cr I\(C) Apt IS 

I L R 41 All 270 


I L R 41 All 2£ 
I L R 35 All 157 


341 



I L R 4" All 36a 

17 

235 

•ERTY 

472 

S9 

1 0 177 AND 1E)J 

I L P 40 AU 219 

S 

ir 

I L R 32 AU 373 
ILF 36 All 183 
I L R 42 AU 91 
I L R S3 AU 263 
I L R 33 AU 469 


ss 

IS- 183 

I L R 38 AU 181 


s 

103 

I L R 40 AU 653 

1072 

42' 

See 

190 

Arbitration 

I L R 35 AU 521 

I L R 47 Calc 84S 

See 

tSBirPATlON 

Act (1\ of 1 n’9) 

305 

SS 

4 Aht> .0 

10 

I L r 43 34D 

I L P 35 Eom 136 


See 

iRBirPATION 

BV Court 

1 L R SS Calc 421 


See tppEAL TO PrPi'T Coancil 

I L R 40 AH 49' 
Nee VUARD I L R 38 Mad 256 
S Beni al Ten ami Aat — 

8 lOo 15 C W N 821 

lo3 15 C W K “60 

See Bengal, SoitiWetebn Ppo 
MNCE etc CIAIL tOCETs tCT (XII 
OP I'^N') s« 8 2'' 

I L. R. 32 AO. 530 
I L, R 34 AIL 333 
>I 2 L L. P 3' AIL “6 


«■ -11 1., C V. h "13 

See CiML I'nocrrrtE C'rr (I*^ >— 

2 L L. E. 39 AIL £02 

5 ^ IM nv L L. E 35 AIL 
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h lul 
0 MI V 
0 1 \— 


\ It ^ 

\MI 


I L R 33 All 151 
I L R 38 Irlfid 25 
I L R 39 All 214 
I L R 40 AU 625 
1 L R 32 All 25 
I L R 40 All 12 
I L R 3Q All 532 
I L R 36 Bom 636 
I L P 38 All 331 
R SO Bom 839 6. 421 
I L R 37 Bom 4«0 
I L R 43 Bom ^33 
I li R 83 AU 379 
1 L R 33 All 4'9 
1 L R 85 Bom 180 
I L R 88 AU 3S0 
R f>2 AU 74 and 185 
I li. R 87 AU 456 
1 L R 43 AU 377 
I L R 26 Bom 105 
I L R 39 AU 101 
I L R 40 All 1 
I L R 40 AU 122 
I L R 43 Bom 646 
2 I L r 43 All 411 

IIP 2S AU 367 
I L R 37 All 208 
1 L R 89 All 18 143 
I L R 39 All 450 
3 1 I R 89 All 143 
1 L R 41 AU 163 
18 I L R 85 AU 159 


0 

t( CO 

K f'j 

O XXXII — 
B 7 
r S 

0 XXXI\— 

B 1 
B 5 

B C 

0 XLI— 

B 4 

E 10 

B 11 


B 23 
B 27 

0 XUIl— 

B 1 


I L R 89 All 415 
I L R 40 AU 216 

I L R 86 AU 69 
I L P 43 AU 621 

I L R 85 AU 425 
1 I R 89 AU 641 
I I R 40 AU 209 
I I P 40 AU 553 

I I R 36 AU 510 
I pa I j 143 
I L R 42 AU 626 
I L R SO All 46 
I I R 86 Bom 11 
I I R 36 AU 505 
I L R 40 AU 536 
I I R 85 AU 427 
I Fa* L J 435 

I L R 85 AU 425 
I I R 37 AU ^ 
I L. E 88 All 296 


APPrAL-cofiM 

0 Mill— con// 

I L. R 89 All 450 
I L. R 40 AU 653 
I L R 42 All 79 2C0 207 
I Pat L. J 163 
I L R 43 AU 403 
O MMI n I I p 43 AU 283 


0 MMI r 
&CU II— 

1 ABA lo 


I L. R 40 AU 63 
IF L J 193 


I L. R 86 All 69 
1 Pit L J 303 
21 I L R 38 All 297 

S<e Cjioti NAcrm Tevi\c\ \ct (Ur'ra 
M or 190S) 5s 8" -j'v 2i | 

I I R 43 Calc 188 
Set COJiPAMES \CT {\ 1 PK It'. ) « iro 
L li. R S3 All 641 
I L P 35 AU 1-7 
See Cos times \ct (MI ( r l-^n) « IS 
I L. R 41 Bom 76 
I L. R 3S AU 537 
I L. R 43 Calc 85 
s ICS A^D 232 I L n 43 All 433 
Set CovrrosnsE L L. R 43 Calc 85 
I I r 43 411 268 
Set CevTESirT or Oocrt 

I I R 42 Calc 1169 


Set Co orrrmvB Societies \ct (II or 
1012) 8 42 („) ASD {0 

I I R 40 AU 89 
CorrT fee I L. R 89 Calc D06 
Set CocBTrEEs Act (MI of IS 0)— 


4 C 28 
5 ABD 12 


8 7 


I L 


3 Pat L J 74 
1 Fat I J 92 
R 33 AU 705 


) AU 40 

•js 12 AVD 17 8 Pat I J 443 

8 17 I L R 86 Bom 628 

I L R 89 AU 452 
Cl 1\ I I R 35 AU 92 94 
Sen n CLS 3 ABD 4 

L L R 82 All 517 
See Cbiuinal Pbocedube Code — 

B 35 ABD 403 

L L R 85 All 154 
8 110 I I R 88 AU 393 

8 l^o I I R 39 AU 466 

8 103 I L R 87 AU 28G 

5 10i> I L R 35 AU 90 

1 L R 86 AU 469 
I L R 89 All 657 
I L R 40 All 21 
I L R 39 AU 147 2 
5 367 ABD 421 

I L R 36 AU 496 
S 367 418 ABD 423 

I L R 39 AU 848 
s 403 I L R 39 AU 293 



( 113 ) 


DIGEST OF CVSEs 


( lU ) 


APPEAI/— ff f f ? 


^ -ICS 

« 413 
« 4 1 
423 
« 433 
DrcrtE 
Drcrrc 


I L R 33 AU 610 
I L R 37 All 471 
I L R 3S AU 395 
I L R 38 All 395 
I L R SO AU 496 
I L R 34 AU 115 
I L R 39 AU 549 
I L R 36 Bom 43 
1 L R 44 Calc 954 


See DzrKnAN AoncrLTurisTS PruEP 
Act 11 OP 1S“'>} «:? 3 (tt) 10 «3 
I L R 30 Bom 165 


Sic ExrciTio\ or Decpee 

a Pat L J 5'*! 


Set HiMi Lit — V rorrioN 

I L R 40 Had 846 

Set I OLTTNCV 

I L r 47 Calc 721 
Sit JmsBiCTiON orCnir (oikt 

I L R 34 Bom 267 


Set LvND ACQrialTIO'f 

I L R 43 Calc 665 
I L R 46 Calc 861 

sf Lam) 4cQri JTJON ScT IfiOj « 3 
I L R 45 Eom 277 


Sit Lettehs Patent 
Sit Ldiitation I L P 44 AU 218 
Sit Lisiitation Act (M or 18 “)— 
s 12 15 C W H 787 

so 1 L R 37 AU 267 

Stt LI311TATI0'« 4ct (I\ op 1008) 

o I L R 43 AU 392 

I L R 45 Bom 607 
ScH I Art Io2 I L R 34 AU 482 
1 L R 43 Bom 376 


<<«'''Maml.atdap s Cocrts Act (Boji 
Act II or l«0r) 23 

I L R 37 Bom 595 
Set VisjoiNDEB I L R 45 Calc 111 
See MoRTOACE I L R 38 5Iad 18 
ice 'M'>BT)coc Decbei. 

3 Pst L J 166 
See Iaptition I L R 34 All 49 
I L R 32 All 223 
I L R 33 All 528 
I L R 3G Bom 550 
I L R 38 Calc 681 
See Pen ions \ct (Will or J8"l) s C 
I L R 39 Bom 352 
See rp^TicE I L R 35 Bom 418 


See rnEsiPENcv ToN^Ns Insolnznca \ct 
(III OF l^C^) C 8 j<t 39(>) 
(R) (t) (f) (rf) (/) (0 

I L. R 40 Bom 4G1 
•^ee rrocEDEFE I L E 46 AU 628 
See rjio\TNn»L Insolnenct Act (HI or 
loo ) s JO 

I L R 34 AU 153 
1 L, R 41 AU 243 


APPEAL-co/i^cl 

•5 13 iND 47 I L R 36 AU 65 
20 22 AND 40 1 L E 36 AU 8 
SO 

15 C W N 253 
I L B 88 ;iad 15 
s 43 K\v 4t> I L R 36 AU 578 

« 43 (■>) 40 I L R 89 AU 171 

« 46 (4) I L R 84 AU 496 

I L R 33 AU 738 

S«PrO\ INCUL ‘^VALL ClCSE COEPT ACT 
1SS7 s 10 AVD 3- 

I L r 34 Bom 171 
-e 3o I L R 37 All 450 

*<« Pdtm Taldk 

I L r 48 Calc 454 

Set Pate IDLE Distribiitiov 

I L R 42 Calc 1 
See Peceitef 14 C W N 183 

See RtLiaiOES Etdormest Act 18ij3 

See Pemand 
-« Peview 


I L R 43 All 55 
23 C W N 1049 
I L R 34 AU 2S2 
I L R 41 Calc 746 
J L R 42 Calc SSO 
I L R 45 Calc 00 
I L R 42 AU 317 
I L R 47 Calc 568 


See Pio T or Pepla 

I L R 88 Calc 807 
See SA^cTlOS ror Pno ecijtion 

I L R 40 Calc 37 
I L R 45 Calc 336 
See SEcmjii pob Costs 

I L R 43 Calc 243 
Ste ^DccE’sioN Certificate Act (\ II 
OF 18S9) ss 19 26 

I L R 84 AU 143 
See ScccE'siov Act ISCj 
s 244 I L R 35 AU 448 

Ste ITiANsrEr I L R 40 Calc 259 
at 1. J 216 


See TpAssrEB or Pbopertt Act (H op 
1SS2)— 

«s SS <50 I L P 40 Bom 321 
•See United Provinces Lind Pevente 
Act (HI OF 1901) s 111 AND U2 
I L R 82 AU 623 
I lu R 38 AU -0 
See Dvited Pfovixces llrNiciPAtiTiES 
Act (I or 1900) s IS" 

I L R 35 AU 450 & 673 
See United Peovxsces SlrNidTAUrixs 
Act 191C s 2C" 31S Aio 3.1 

I L. r 43 AU, 644 


Abatement ol — 

See Abatement or ArrEAi, 

See CTvil PaocEorRE Code. 1«' — 

S, 2„3 L L. R- 32 AU. 1^ 

N. 3<,S L L. B. 32 AU. SOI 



( Uo ) 


DICI<*T 01 


( no ) 


APPrAL— fo/'/J 

See Civil ProCECLTr Copt ICO- 
0 \\ir n 8 

I L n 43 All C21 

— — Mtrrinpc — 

See IfivDP Map! not Lviv 

I L R 44 Bom 446 
— ■ . ... admission of affcp iime-bar wllli 
out notice to respondent — 

See LniiTATiON I L R 41 Nad 412 

Admission cl evidence on — 

See CiiiL Ipocepue Codf KOS O 
\LT n 27 1 Fa* L J d’S 

aeainst decree allcumg interest — 

Ste UrcriF 

G Pat L J C76 

• against order of txlens on — 

S«< CiiiL riocEDonE Copr (Act \ or 
l'*CS) 0 W\l\ n fi irovj o 

I L R S9 Nad 876 

— against ttc order of a ingle Jrdge — 

See Cniu!''VL I’rocEDrnn Cope {\ct \ 
OF U'lS) 0 ■!«'' 

I L R 29 Nad 472 

— by defetdant— 

See TniE srir ror nrcLAnATios or 

1 L B 38 All 440 
■■ ■ — By one of two delend-nf — 

See CiiJL rpoctnrPE CoiE 1C08 0 
\LI a 4 1 Fat L J 14S 

— — Ey Fcr-co no* a rnty (o the 
Bctior — 

See pATKA IIiou Coonv Pole* lOlO 
, 6 Pat L J 43 

— competency to yielw— 

See Ptbuc PnosEccTOP 

I L R 41 Calc 425 

— Compromiso o! — 

S e PPACTici > 

I L R 43 Calc 944 

Con olidJicn ol — 

Sit CoLPT TEE I L P 43 AH 66 

conver ion o! into civil revision 

petition — 

See CiML Procedtos Cope (Act \ or 
POS) O \UII r 1 A-PS Ho 

I L B 41 Nad 554 
See Pnoic>cieL I>solveacy Act (III or 
1‘'0-) s 4G CE {o) 

I L R 89 Nad 593 

court iee on appeal Irom decree lor 

redemption — 

iSfc CorPT FEE I L R Z Lab 234 

death of aPFellanv — appbcation by 

cme only of the legal repre entative — 

See Civil rpocEPPPE Cope 190^ O 
\XII b 3 ILRir«b487 

death of one of the responienfs — 

^ec OF Abatesient ArrrvL 

I L E 1 Lab £25 


APPEAL-coi /cf 

■ delay In filing— 

^ee IJMiTVTro> AcT(I\or lOCs) » ^ 

I L P 41 Bom 1 

dismissal of lot default— 

^ee Decife I L R 89 Calc 34! 


Vf/- CinL li ocEoiBE 0>i>E O I\ 

r S I L. r 35 AH 10; 

Limitatios \ct 18*7 s 4 S r II 
Ait 1-£) (.) I L P 30 AU 23 
See 1 J ivv CoLvciL. 

I L R 30 All 351 

From con cat decree (not allow 

alle) — 

See I L R 47 I A 29( 

Iron d cree ol A- ist<ji‘ CoUec 

tor on Question o! title — 

See I*rNJAD L.vnd Revente \ct Iss" 
9 11" I L R 1 Lab 33; 

from dectcQ of Lower Court U 

exercise ot discretionary power — 

See JIciiAJiMAiHY Lvv\— 1 E TIT no' 
or CoTjioAt Ricnr 

I L R 1 Lab 59; 
' ■ ■ Irom decree of Lower Court dccidin 
part of claim and rcmrrdiDg re — 

5fe Civil I rocEpiRE Code I'tOa « 10 
1 L R 2 L"b 2^1 
■ from order for appointment o! 

receiver— 

See Peceivef I L R 40 Nad II 


. irom prebminary decree— 


from prebminary order— 

5m Deoieb I L P 37 Mad 2S 
1 order declinmg to Tirest oi 


ntl-cb property — 

See Civil rBOcEpuiiE Code \ct (\ oi 
1008) 0 \Lni r I (r) vm 0 
XlOvIX n 2 CL. {3) 

I L R 29 Mad QO; 


from order djsmissmg appbcation t( 

be brought on the record as lericsentitive o 
(be deceased plamtiS — 

See CniL PitocEDmE Code 1903 O 
WII a 5 I L R 1 Lab 49< 


From order grantmg review — 

5ee CmL Ptocedube Code 190 
XLIII A-D \LMI 1 Pa* I J 193 

from order of abatement by a 

person not a party to the suit — 

5m Civil PnocEDUBE Code 1903 0 

WII E u I L R 1 Lab 433 

from order ol Lower Appellate 

Court that appeal has abated — 

See Civil Peocedere Code lOOS O 
I p 8 I L R 1 Lah 682 

from order of smgla Judge — 

See Letters Patent (Madras) s Ij 

1 L R 89 Mad 232 


( u- ) 


niCL^T OF c\si:si 


( us ) 


APPEAI,-fo«f(/ 

• from onanlmois rcrdiCt— 

See JcTT Ttiil r\ 

r L R 4a Cdle 635 

• From orfler ol LiqnidatuiK Judge 

rediicmg remnseraMon ol lui emvloree of 

Official llKinidator— 

See CoirtMrs \ct l<*‘ 

I L R 1 Lsh 73 

• from order o! Erecutmjf Conrt dis 

allowing application for err t o! ^ndsmint 
d liters — 

5f« Civil rnocEDr’'E Coer 100s 

■ 1-101 I t R 1 Lah "7 

from order refnsmg application br a 

c edi or to take action against an m Oivect — 
PeOTP<CHL Is^OLVESCl VcT UO 
s -t** IG I L R 1 Lab 213 

from 0 der teirmmg pl-mt tor 

amendment — 

See Crm. Ppoceocee » oor 1 20 j 

I L R 1 Lab 54 

from order of single Judge of Cbief 

Court sanctioning prosecntion of appellant— 

See CnnnsAi rpocicirn Cone lSOj» 
s. IJo I L P 1 Lah 259 

■ — ■- from 0 der— Second Appeal— Pr«c 

tice— 

See Cmt PpocEDirE Code (Act \ or 
lOOS) 8S 4“ i'’D 101 ( ) 

I L R 44 Eom 472 


- m ciimmal case— 


See Pnmi Cooncil 

r L R Co Mad 591 
I L R 42 Calc 739 
Joint appeal from 2 vparate cases 


— No appeal lies against an order 

lefnsmg mioncUon to re tram pre ecuticn ci 
Etiit m a foreign Court — 


See Lettefs Patent d 

I L R 44 Boai 4-2 
— Parties — Practice 
See CniL PportoicE Coor ( V i S r 
lOOS) O \\I p I I 


I L R 44 Bom cfO 
- — ■ presentation cl — 

See CrnirML rjiO''EDCBE Cipe (Ait \ 
OF 1S9S) s 4-1 23J ^3 

I L R 59 Mad 52“ 


prosecution of — 

Vte Limitation I L R 45 Cal 94 

Co difcndmls— whether nppellate 

Court can decree claim against a co dclendaa^ 
on the appeal ol the other defendant— 

See Civil TrocEmi e (odl 11o» ( l) 
0 \LI HP 33 I L R 1 lab 89b 

■ — Order lor stf j of- war Lt apj al 

atlf— 

SDIFE tPD I 0 4“ 

I L R 45 Eom C-.! 


appeal— foJ/1 

Ord r granliLg le-se to Sue n 

KecciTct — 

See Lan. ProerDUDE Code 0 \Lin 
r 1 

r L r 4o Eom 99 

out ol time — 

S e CounT Iee 5 3 P t L J 4S'* 
S e Limitatio 


I L R 44 I A 218 
See PrortNCiAL Insdltencu Act (HI O'' 
l«(r) & 49 CL (J) 

I L R 59 Med S93 
- our valuation ol — 


if pE'^iND or Court Fee 

I I R 40 Calc 3b5 

P c ivE — L t.s-' 0 £lo for nc Ii 

gence — 

CnzL PsocEor^’r ( oor PCS 0 
\UI Iv I I L R <’5 Eon. 

Re rence (o Hi 'oncal trork 

(irregul-r, — 




1 Pa L J CJo 

— re bearing of— 

See Civil ProcEDvrE Cv pe (IJOn) 0 
\Lr p I 

I L R 89 All SS9 

— reversal o! — 

Se Attachment nrniiE TiPcvirsT 
I L R 45 Calc 780 


See Atbiteation 


I L R 89 Calc 832 


S«« CrviL P^ocEDritE ( >pe { Ut \ 
1908) 3 47 3 104 

I L. P 39 Had 570 
^ee In olvenci I L R 47 Calc 731 
See IUd^as Crt\ Muni irvLirv \ci I i 1 
1-1 1 etc 

I L R 84 l-ad. 1 0 

sicMcmt Ele Tl \ 

I L. P 89 Calc 754 
See PaovMNtUL In lv e v \rT 1 

43 A.NO 4b I L R 40 Had. S30 


Second ep^ U — 

Ne <5Ecr>ND Appeal 

t If rrooj 

I L. r 43 ysi 56' 

service ot notice o’ on Distnct 

ffiagistra'B — 

'•ee Cbiminvl !*'■ cEcrsc Coot ( Ac^ \ 
or 1 ) - 4 

L L. R 39 i-isd. 50A 


CniL Flit 



{ 119 ) 


PIOEST or C\siij 


( 120 ) 


APPEAL— 

■ snbsetinent films ol— 

See CiML rrocEDvrc Coor (\d \ of 

\m) o \L\n n \ 

I L n 38 Bom 418 

summary dismissal of — 

Sie Civil rnocEcrrn Cone (Act V of 

lOOS) 0 \LI r 11 

I L It 87 Bom 010 
Set PfsAL Cot>E s 170 3 Pat L J 380 

Time lor— 

See Li'UTatjos lOO*? •» 1- 

1 Pat L J 673 

trousiet ot— 

See rcNGAL N r and \s3\m Ci\«. 

CotTTS Act (\n op 18^7) s 21 ( ) 

I L R 37 AU 232 

valuation o! — 

See tALiATioN OP ArrSM- 
5(e CiML rrocEDcnr Code lOO'l 8 107 
1 L R 42 All 43 

tttonsly laid b fore Collector — 

5« JORISDICTIOV or llioil CocPT 

1 L R 88 Calc 832 

1 \L\TLlinNT OF \PPriL 
——— Limitation Act IX ol 1908 s 8 Ait 
177— rertoi of Imililton frocidedtn \Tt 177 opptt 
cable foappheationtnade aflcrlJednjnhen IheAet 
cam into force — E^tel of abri ment of appeal 
nyainal one of seternl joint Irualeei Applications 
to bring in the legal reprcsentatires of a deceased 
respondent made after the coming into force of 
Act I\ of loos must under s 3 and Art 177 of 
tho Act bo made witlnn si'c montlis of the death 
of ueb respondent 1! not so made tho appeal 
must abate against eucli responitent Whero 
the deceased respondent in respect of srhom tho 
appeal abates is a joint trustee with other res 
pendents the appeal cannot proceed against such 
other respondents Ahayid Kvu Asiiia t San 
r^ASAN llAUSODBIPAD (1910) 

1 L R 34Maa 293 

Appeal decree m — Plaintiff 

not appeahn^ os regurcla part of suit dismissed— 
Posiho'i of as responden In a suit on a Pro 
missory note B prajed for relief against A and 0 
and obtained a decree aganist 0 alone B pre 
ferred no appeal as regards his claim against A 
On appeal by (7 23 ssuit was dismissed 7/eld that 
the Jttd^o in the appeal by 0 tas right in not 
pas ing a decree ogamst A B not hawing adied 
for It at all in any manner Asundi Basawa 
i Bapeddi Govi\DAPrA (1910) 

I L R 34 msd 249 

■ — Peath of one of the 

Respondents does not at ilc an app al V nuvAN 
Chetty t 'Makauvga Ai\Er 

I L R 39 Mad SBC 

2 CONSOLIDATEP \PPEbL 

' Appeal — Cases got 

trned bp one jvdgmenl but not conrolnfa/eJ-^ne 
appeal if her Rhere in several ereculion cases 
one judgment "was passed but a separate order was 
recorded for each case and there was no order lor 
consolidation of the cases Held that there ehonld 


APPEAL- onf! 

2 CON-'OLIDVTED ArrrtL-fonff 
be as man} appenli as thoro were onginsl ca es and 
not one consolidated appeal against all tho orders 
1 AKnsL CutMiri TrwArr r ■'ftMtOTiro Nath 
JI iTTEp (1910) 15 C W If 094 

Con'ofif/u/ioHo/ appeals 

—-Plaint anenjtiienl of ichen n!lowable~l r ic 
tice Tho Code of Ciiil Iroccduro contains no 
rwori ions for consobilatmg rrocecdings in India 
\niethcr tho Court has jurisdiction to consolidrto 
proccclin"* or not it wdjIiI onlv do to where tho 
con oliilalion t< n'kesl for beforo tho trial of tho 
suits begins cr where tlio eri Icnce given m tho two 
cases IS common in both of them No amendment 
of pUint can be allowed where the tropoid 
Amendment wout 1 take awnv from tho ileiendants 
if altoncl a right that they would hare if tho 
plaintiffs had proeeciled against them la waa of 
original euit JANsmiN Jaxsiionr LiD r Skid 
lEnsiian 1 s» (191^) 1 L R 43 Calc 05 

3 DleMIs'tXL 01 APPI 

Ciiaf J roeel'ire Cole 

( let I of tOOS) 0 \I I r JS — lailureefappelhnt 
to file not ee of nj pe iJ Jismis u’ of aj pea' if j roper 
Mhetc A jer on preferred an appeal and at the 
somo timo deposited the fees for sirvico of tho 
notice of Appeal on tho resion Icn* but did not 
lilo tho notice to bo served ns required by tho 
Cireubr Order of tho High Court Hell that 
tho Appeal coull not bo properly dismisjcd under 
O \Ll r IP of the Civil Iroccduro Code QoL 
'ifAnoMED I Abdel Jabsui (191 } 

16 C W K 498 

- - — , ■ Disaiis al for defaiU 

—Order of Special Judge— Bengal renuiicy Act 
(Mil of l$So) ti m mi tubs ('»)— Cm! 
i’vocerfi've C<xfe{ IcM of lOOS) 0 AL/ vr It lO 
O \Hn r 1 el (f) An appeal Lcs from fta 
order refusing to rehear an appeal dismissed for 
default even though such appeal has been pre 
ferred under s 109 A subs (*’) m a suit under 
e 109 of tho Bengal Tenancy Act Zlothur Chan 
dra Majnmdar T Tara iSunlur Ohoae 7 C TT \ 
410 dutinmiished MANitATHA Aath Dcy t 
Oadaduar h:a a (1917) I L R 45 Calc 638 

4 JUPISDICTION 

-■ — J tinadiclio’t — Sam 

balpier — Ippcal ogaimt decree or order passed bp 
Deputj Commissioner acting at a Civil Court — 
Central ihouncer Land Peienue Act (XVIII of 
I8SI) as amendel bp Btng Ut Zl of 1906 ss 136 
I! (2) and - cl (6) — Betigd \orlh Weslern and 
A sam Cttil Co’irfs let (XII of J8S ) — Second Ap 
jeal if it f»ee to Uiga Coirl uhen original appeal 
decided bj the i rang CoJrt Section 136 H (i) in 
trodaced into tho Central Provinces Land Revenue 
Act of 1881 b\ Act \\I of 18S9 quahfies s 22 
cl (6) of the origmal Act with the re ult that under 
it read \aith s 3 of the Sambalpur Civil Courts 
Act 190y(Beng Act IV of 1900) an appeal against 
a docreo or order passed by the Deputv Commis 
BioRcr actin'* as Civil Court lies to the District 
Judge AVhere in such a case an appeal was 
amm^fally preferred beforo the Commissioner 
no second appeal from the Commissioner a decision 
lies to the High Court Raohitvath Siyqh v 
Abdiut Binoii (1911) I L B 88 Calc 891 



( > 


nicDsT or cvsE'' 


( > 


APPSaii—coi^f 

4 JUribD’CTION-co-fJ 
• ■ - - ■ Junjrftc/io/i— I n/ua 

fion— Sui/ for tpcctfic pKrformonce of eontrael to 
«ri— 4<fJifio’»nl relirf eljiitrd hj uviy of eaneetlt 
tion of tol deed s^b equerllj execul i Whwo n 
FJit primwlv a «aiit for pccifio pertormancB 
of a contnct to soil certain propeetj to tho plain 
tiff but a! o a 1 oil for the 'cancellation of a sub 
sequent sal deed of tho property m favoiif ol 
certain defendants it was Aeff that the htter 
relief was merely incidental to tho former and its 
valuation would not affect tbo jurisdiction of tho 
Appellate Court Pirtfii Sirgh v Jloru Smgh 
8 All L J 2CG distinguished Nmt \iND r 
Btsnis Lal (1911) 1 L R 53 AU 634 

— 4pp<n? jHrt iliehon 

rot que lioned in — Juri dichon — Court — Coiim»I 
of tfe parties os to jurisltelton — 5inf of tnlit 
Itjond l/eji nidi lion of t\e Court — Tri-if <>/<<>/ — 
Jvn diet on cannot be qite tiontl t » n/;eat — Eit 
in e Act (f of J872) « 5S Th pknniifTa 61cd a 
suit for partition m the Court of the Subordinate 
Judge Tir t Class railing their claim at an 
amount which made the suit triable bj that Court 
alone The Judge however made over tho trial 
of the ®uit to tho Joint Subordinate Judg-* In tho 
latter Court neither party raised *nv objection on 
the nound of juri diction nor wai any i sue 
rai ed relating to it Tho trial procoedcil on merits 
and a decree was pas cd m favour of pbiniifTs 
The defendant appealed to tho lower AppciHato 
Court uliete lie for tho first time rai edthoques 
tion of jun diction on tho etrensth of the market 
valae stated m tho plaint Iho objection was 
overruleti On appeal — Hell that tho maiket 
Value atated m tho phint prund faeie determined 
the jun diction Itild further that as neither 
party raised any question as to want of juri die 
tion in the first Court anil as they bv their conduct 
and silence treated tho marhet val lo to to of tho 
amoint «uffic]eat to gne jurisdiction to the Court 
they di pen ed with proof on tho question by their 
tacit admis ions and thus the ptineipio of taw 
laid down in e CS of tho Indian Fsidcnco 4ct 
caiLa into opentiou and presented tho re tilt of 
the statement of tho market value in the pKmt 
As a nils parties cannot bi con ent gi'o juris 
diction w ere none csi ts Ihl nil aj j lies only 
wl ere tlif’ lai confer no ] t hition It do s 
not J ri. ent pacti s from n i in in [ tr\ by Iho 
Coiir* as to facts necc sirs for ll o dctrrmmati n 
of the que tion as to juri diction where that 
que tion d pend on facts to bo nsceitauicd 
Jc E \NT mo l rnSNCISCO \STOMO (1910) 

I L R 35 Bom 24 

Addi on lEvidencc— / Proeehre 

Corf< ( Iff I of ISOS) U \LI f ‘>7 O \LI// 
r 7— Viri J chon of Ippf //of« Court to odnit 
add I onnl ec denee — Ipphcafion fo ad nit adJi 
hoi’al ei lence before l/e fearing of tfe apj>eal 
if if foil be enlertiincd INTicre in an apj^l 
an appbcation was made Ictoro the hcarmi; 
of the appeal for tho ndmi ion of additional 
eiilencc lUft that such an application was not 
warriiitctll} the terms of 0 \II r _ anlthc 
Aj p Ihte Court bid no jiiri liction to entertain 
It O \I 1 r 2 Iocs not aullionso an tppeUate 
Court to admit frish evidence documentars or 
oral an 1 whether or not it w as in esi lenee at tho 
time of the judt,ineiil of the lower Co irt or at the 
time the apj cal was I rcferre\l iiilc'stle \pjelUte 
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4 JUPISDICIION— 

Court after esaminitig the evidcnco on the record 
comes to the coneliision that it requires tlie addi 
tional evidence m order to cnahlo it to pronounco 
judgment naineb that there is a defect on tlio 
evidence on the record An appli ation to admit 
fresh esidence discovered out of Court by tho 
parties comes under 0 \L\ir r I and not 
under 0 \LI r 27 kes otiji Is^ur v Creat 
Indian PcBinndn BaiZittiy Co I L P 31 Bom 
3SJ L J 31 I 4 115 referred to Gardev 
Rescb Spiavi>o avd Mavitfacturino Co i 
Secrctars. of State fob India (1914) 

I L B 42 Calc 675 

Btuston pou-er of — 

Citif Procedure Code (4ef F of ISOS) » 115~ 
Appeal from order of tingle Judge tilting on 
Ori^muf "iidt malt in eierciw of rettiional 
/urijrfif/ion — 4ppeffo/« jurtsdiehon of High Co irl 
—Letters Patent of 1865 th 15 16 39-— 

Judgment — Sigh Courts Act {21 and 25 lie 
e 101) e 13 — Presidency SmaU Cause Courts Act 
(XV of 1882) IS 6 41 An order made bya single 
Judge ittmg on the Original Side under s 115 
of the Cod© ol Civil Procedure interfering svith a 
judgment of th© Presidency Small Cause Court 
IS a judgment within the meaning of s. 1,^ of 
tlie Letters Patent and is appealabh Chappan v 
ilotdin Kutli 1 L B I.W Sad 08 followed 
Hiralal v Bt% Asi I L R Lorn SOI dutm 
guished Oiriharee v II trdoy Neraia 

t>ahoo ■’/ n P (jo 8 r t( I j cf islale for 
India V Briti h India 8team haiigaiion Co 13 
C L J 90 5 ent aila Peddi V 2aylor T L li 17 
Mad lOO referred to An application under s 4l 
of the Presidency bmall Cau o Courts Act for tho 
recovery of ros«ess)on of ceitain immoveablo 
property was refused bv tba 1 residency Small 
Cause Court on the ground that tho relationship 
of landlord and tenant had not been estsblisbed 
Iletd that as uming that the judgment was erro 
neous the Ili^h Court was not ju tilled m inter 
fcriDg under s llj of tho Civil Procedure Code 
4»nir Sassan Khan x Sheo Bat h Singh I L P 
II Calc 6 foUowed Bir} Mohan Tfalur v Poi 
t ma \tith CfoKtlfry I L P 0 Calc 8 and 
1/a/ rajah of D rf i \ 1/ rti Ac A P j 

loC ll \ A di tm^Tii ll I PeWoocrorrE 
J — Tho term Jun diction lu 8 Ifj of the 

Cole of fill! Proc dur i ii od in th ordinary 
seu o to mean a juri di ti a local pecunnn 
X>er onal or with Tefcr n e In tl riiljict mniier 
of tho uit uE V I F r> Bi s ipiiiii PaJI 
CuANDrs flimix IliH/ 

I L R 41 Calc 323 

Jin liet on — irrif'en 

lafement order rtf i mg hate to file — Ji Jjmerl 
—Leters Pitenl lS6o cl IS — Pu'es a d Orders of 
Ihgf Court Clap XIV r 3 \o appeal Les frcni 
an €)rdcr made h\ a Jud^e sitting on the On-unal 
Side rvAi inu an appbcation bv a defendant for 
leave to fie hu wvitten statement *^1.011 an crJ r 
IS not a jud n ent within the trcsnin-' of cb 1.^ 
ci tl e Letters Patent of ISio lie Ju lu.e f tSe 
Peace f r Calc tti v 2"/< O e f I Cos Co /i y 
8 P £ P 133 re' rred to V thu a S eiiri 
Pi I V llaran t/a -/ a ^ /a / £ P /J C<3 
So ll tincui hed. MrK-iLroup Cuas r 
31 P P\i_iLA (ion 1 L. R Calc 815 
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4 JURISDICTION— 

From tha conviclion ol Assistant 

Sessions Jadge— tJJijMnt St-moia JudQt pro 
Tnol''d to postlion of Session! Judge btfort He appeal 
ts filed An appeal from r conviction nnd sentence 
of an Vssistant Se sions Jud^c where the sentence 
13 less than four vears riporoua jmpn onment 
lies to tho Sessions Juil^e and the mere fact that 
bclore tho appeal la filed tho \sM3tant 6c sions 
Jiid''o IS promoted to tho po ition of Officiating 
Sessions liudeo does not i,ivo the High Court 
jnri diction In such a case the appeal should 
be filed m tho Session Court and the Officiating 
JudgO should cither send it to the High Court 
for dispo al or postpone the heanne o! it until 
the return of the Sessions Jud'-c Ginin L\ll i 
The Cpowv 3 Put L J 102 

5 LA^D ACQUISITION 

■ — I ■ licfjrd — Pe/ti al 

to restore daini ease \J on award— A and 
‘Ic^uisdion A«t (f of 1S94) t &i \i\ order ol 
tho Special Land Acquisition Jud^e refusing to 
restore a cUim caso by setting asi ie a decrco 
pas cd <z parts for dt.raul of tho claimant is 
not an award and does not come under a C4 
of the Land Acquisition Act An appeal docs not 
therefore lieoaain t such an order IIsscnMolls 
t TAsmrnor. (1911) I L F 39 Calc 393 

■ I ■ - Ldiid—CoiipiiUory 

ocS«tsjlion— Compensnlion— Aunril bj Issi lunl 
Judge — Appeal to tfe Dt tnet Jidje-^Second 

ippeal—Fraetiee and proccdi're— Land 
iion Act U of 1S04) es S3 S4~C iit Procedire 
Code (let V of lOOS) ss flfl m Ithee on 
award u made by the Assistant Judge under the 
provi 1008 of tho Land Acquisition Act 1394 
and there has been an appeal to tho District 
Judge no econd appeal can uo from the appellate 
decision Iiathciiiiai LArA>DA.s t Manoroas 
Laldas (1911/ I L R 38 Bom 360 

G PPACTICE 

Steond appeal — 

Finding on facts of lover Appellate Courts should be 
char It 13 the duty of lower Courts on oppeal 
to come to clear findings on facts as they are 
final and the High Court cannot go behind them 
HAitiTAiio Mukhe&ji t Pacba Balub Pal (1919) 
23 C W K 1048 
— — — — ■ Cud Procedure Code 

(Iff I of 190S ) — Ippeal b’j one of ettral defend" 
art! — Potcer of -Ippellate Court to modify decree 
III favour of non op/calirj d fendari — Partes 
One only of three defendants appealed to the lower 
Appellate Court which modified tlie decree of the 
Court ot tirst instance in so far as the other defend 
ants also were concerned Held that* the lower 
Appellate Court was wrong m modifying tho decree 
appealed against in favour of the absent defend 
ants without making them parties to the appeal 
JOOEStl CUAKSBA Ba^EFJI t SaBADA KuSIAK 
COAKBAVAKTf (1918) S3 C W H 223 

• from order confirming an anction 

sale— 0/ a house an insolvent — Omission to 
implead auction purchasers as respondents — Effect 
of s ch omission Held following Uela Sam v 
Ifarainlioa I8S P R 78S2 that an appeal against 
an order confirming an auction sale to which 
-the auction purchasers were not made artscs tJl 
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long after the appeal aras time barred ns n^amst 
them ahoulJ bo dismissed Kiiatra i Sjilem 

Raj I L. B 1 Lah 21 

The Ajpelhiil has a 

right o* reply to tho Crown on tho hearing of an 
appeal and tho Court is hound to find sptcifically 
whcll cr nitnis es said to ho accomplices arc so or 
not and to weigh thcic evidence accorv in"l> 
A«a\at SiPDir i Naoem rx Biswas 

I L R 88 Cnic 307 

- Disposal of effect on 

primary jffjm nt Tho elTict of the dispo al o 
an appeal from the decrco of tho jiriniary Cnart is 
that if It IS reicrscd it is ahiolitcK dead and gone 
and if affirmed it is merged lu tfio decree of tho 
superio Coirt which take.a its place for nil indents 
and purposes The fact that an appeal has been 
dismissfNj under a Sol of tho Codo of or 

under O \LT r 11 of tho Code of 1903 makes no 
differeaeo in principle for the dismi il operates as 
a tlecreo and supersedes tho decree of the lower 
Court preciselv in tho samo way as a decrco of dis 
missal made aftir service of notico to tho res 
poodent CiisMiRA Kasta BiiiTTACiiAniA t 

LanSIISIAV ClIAVDBA ClIAKKAVARTI (lOlT) 

21 C W II 430 

— llt-rj ex pari —D tj 

of eonnul Mhcre nn appeal is heard e parte 
It ts the duty of counsel to bring to tlio notico ol 
tho Judicial Comraitteo ads erse as will as favo ir 
able aulhonlies Deovandav ProstD v lavAKl 
6 ino (I91t)) 21 C W ^ 473 

. Adinisiio’i of appeal 

onlj on a limiltd gronnd-^LegahUj of SJCK proee 
diire—Pighl of appellant to is Ti ard on ml the 
pro ids tden in <7« petition of oppefil— Criminal 
Procedure Code ( tel T of 2S05) « 421 JV J’J— 
Cxaaii lat on of n el dd as a mlntss witho 't afprma 
f,on — Intentional omusion to affirm effect of— 
Compelencj of a child tiiincsi— J/oJe of testing iH 
capacity — tecessify or adiisabiUly of jvthminnry 
tnyuiry— OaMs Act (X of 1873) ss 6 C and 13 — 
Bvidence let (/o/ 2872) « 22 ^ When an appeal 
has been ailraittcd tho appellant is entitl d to be 
beard on the whole case and cannot be restricted 
to any selected ground from those specified m lus 
petition A restrictive order of admission of an 
appeal is not contemplated by s 422 of the Cii 
mmal Proceilure Code and is ultra tires L iHi 
A arain Scroll ji r &rt Ram Chandra 15 G W P 
921 referred to A child witne s though under 
seven years of ago must bo examined on oath or 
affirmatioa under ss u and G of tho Osths Act 
(X of 1873) and the Court has no power to refrain 
from dispcn^ng with the same King r Brasier 

1 Leach S3i referred to Per JIookebjee J — 
Queere Wliether an intentional omission to com 
ply with tho provisions of 6s 5 and 6 of the Oxth 
Act IS a defect cured bv s 13 thereof Queen v 
;S«ta Bhagta 14 B L R 201 23 tl R Or 12 
Queen t J/Hssama< Ifttarya 14 B L P 4 22 
H P Cr 14 Qaeen v Annunto Chuekerbully 14 
BLR 233r 23 W R Cr 2 2v undo Lai Bose v 
\ 1 tariRi Dassi I L P 27 Gale 4-S Queen 
Pmpress \ Maru I L R 10 IH 207 Queen 
Empre s V JoK Sahn 1 L I 11 AH 183 
f^Bcen Empress Shai s I L R 16 Bom 359 and 
Queen Empress v Vtraperumal 1 L R 15 Mad 
105 referred to The question of tho capacity ol 
a witness to testify is one for the Judge to decide 
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and not for the jorv but irhen be baa decided in 
faTOur of coiapetenev it is for the latter to deter 
mine tbo areisbt of the evidence pneen > Uos 
ttirte S W r Cr CO followed Per Deacii 
CEOTT J —The question whether a vritncsa under 
etanda the nature and obligation of an oath or 
afLrmation la foreign to the question of compc 
tenor under s 118 of tho Fridcnco Act Intelleo 
tnal capacity is tbo onl^ test Per Copiasi 
Dnder a, 118 of the Eridence Vet the Court is not 
bound before takm- tho deposition of a child 
vntncis, to a certain b} prebmmary examination 
whether the child has capacity to understand the 
questions put to it and to give rational answers 
to them but tho competency of euch witness may 
be tested during the cour e of its examination 
iS^ctlA Ealnr v Emperor 11 C W \ SI dis 
eentedfrom Qj«n r irAdeAeucf L P 1 C C R 
33 referred to ITfwlef a V ilei S alt 159 
V S u2i3 approTcJ here tho Judge inten 
tionally omitted to a'Hnn certain cUillrcn aged 4 
and (j rears re peetndi examined as wilnes es 
and had not con ideted whethe tbev were by 
rev on o! tender rear pre"eatel froTi under 
standing the qne tiona put to them and from 
firing rational answers within tho raeming of s 
IIS of the Eridcoee Act the conviction of accused 
vraa set a ide and a retrial ordered Nafak 
S sxrsit r EMrcnoit (lOlv) 

I L R 41 Calc 408 

— — In m appeal fiooi a 

coniiction it is lor the ipi el' it e Court to satis 
fled that the pros cutioi I true htiond ill r isoo 
abledoubt Ka cnAvJIttUEv LuPEnjn 

I L P 42 Calc 374 
■ I. — ■ ■ . Prachcc— Filing cj 

eerli^d eopj of decree appealed from aper ihe pre 
seriifd period of hmilalion uilhoit hue of Ike 
Coiirl effect of—Inferent pouer of Ilioh Court — Ex 
parte order in opplicalion for revi lo of order of dn 
mu al passeJ at preliminary heanny eelliny aude 
of at final hearing of appcrl Cnil 1 roerdure Cod 
(Act V of lOOS) e 151 0 XLI rr I 11 
O XLYll rr 1 7— Limiti/ion Act {IX of 1303) 
* 5 Where a certified copy of tlio deereo ippealed 
from was filed in tho lli h Court a^ter the pre 
crihed period of limitation n thout learo of tho 
Court in an anjln ois appeal and wher the 
main appeal had alreilr been dismis cd at the 
prehminarv hearing under O \LI r 11 of tho 
Code of Civil Iroedurc Vat was re tored on 
review witliout notice to the respondeat after the 
afore aid analogous appeal liad been admitted br 
another Div isional Ben Vi at the final hearing of 
both these appeal on objection being taken by 
tho roapondcut Held that the respondent was 
entitled to inroko the inh rent powers of that 
Court Tilai tjint Sinyh r Chru en 1 C W 
j, SO’’ followed Held al o that non com 
phanco with r 4 of 0 \LV II of tho Cods rendered 
tho granting of an (er jmrte) application for roviev 
(by the appelUnt) a nillitj as it was prcjudi lal 
to the respondent and previous noti c was neces 
earv Held further that under r 1 O XLI of 
tho Code fihn” of tho decree of tho \ppeUato 
Court was imperative and an appeal could not be 
said to have liecn preferred until that de ree was 
filed. Vbdct, Haeqi CuowninniT e Uese Caaw 
DILI Das (lOU) L L. R 42 Calc. 433 


c rnvcriOE— 

' Principles regarding 

appeal Co irt in dealing with Imdings of fact m 
lAwer (^jurt discussed I ilje ManoiiED i 
flezoan (lOOo) 1 L R 43 Calc 833 

An accus d sentenced 

to concurrent terras of imprisonment not one of 
whi h IS individual!} appealable has no right of 
appeal Tho ineio admission of an appeal docs 
not pre ludo the Court from subscqucntlydetermin 
mg the quo tion whether or not an appeal "lies 
\zij tsnciEii t raiPEFOP (1D13) 

I L B 40 Calc 631 

— — — Where a memo of 

appeal is rejected before appeal is admitted on 
account of inaiifiieiency of stamp an order pur 
porting tore tore tho appeal cannot ho made iiodor 
O XLI r 10 The expression oj posito party 
in O XLt II r 4 is not limited to cases in w hich 
such patty has netuallr appeared Strajpal 
Pasdea a iriM Pandea 6 Pat L J 625 


7 PRU VTE AWARD 

— ' ■ ■ Call Procidire Code 

( let of ISS ) » — Order rejeetiny ap 

fticalioa (ojlie ntvirj made oit of Court Jliif s 

of Etui nee An appeal lios agom t an order 
refusin'* to grant an application to file an aw-rd 
made b tween tlio parties without interven 
tion of tho Court Sheo Imhi Mahton, r Kutarth 
Dhngnt T 0 L J 456 followed Duail Lal v 
Knnji Lal I L P 2S ill not followed 
Procccdio 3 contemplated bv s o3j of tho Code 
of Civil Iroceduro are proc odin-s of a prirato 
nature to which tho rules of ev idenoo cannot bs 
strictly applied Raudhabi Sinu w Ram CaASrr 
TEB bAnu {1910} I L R 38 Calc 143 


8 PEMAND 

' ippeal from order d s 

mssiny uit under t 10 Cit I Proeedare Cod (4ct 
XIV of ISS )— 5miI in liA cA two del net elaimt 
were made — Clam to rccoicr monej pud to release 
aff/'cAm nt disallou.ed~-Cta m for for 

uronj^Ml attaedment uiitAdrawn — Von app'-ara/ice 
of plaintiff — Improper proc dure m ditmttsinj tut 
for defat It — R mand Tho pluiatifl (appclla t) 

made two claim oni for mon y paid into Court to 
rol a.e from a tachment prop rtv which ho all xl 
ho had pureha "ai but which had boon a tacjrd 
os belon mg to tho D Ihi Cotton Mils Compaa} 
agam t which tho d f ndunt (rr [ion I nt) hold n 
d'ercc and the otlier for dania s for the wron 
ful attoclimcat \s to th form r ctAim iho 
Di trict Jud^ rul 1 that tho pajment was 
entirely voluntary and forpUintiiT* own miens 
and that his remedy is undvr ss CO and 0 of the 
Contract Act agamit th Delhi Cotton Mills and I 
dismiss the cass for recovery with co«ts Th-' 
case will pro^'ced on the question of damig''* for 
illegal ottachment Erid nco was pny'enl 1 
with on tho claim for damages and after un u 
CCS fullr petitioning that a decree tni^ht dravii 
up in respect of the dismissal of hii claim to |l • 
money paid into Court and for leave tr wjij 
hii cuim for dami'*es under i 3 3 of ()a ( jtjj 
Procedure Cods {4ei XIV of IS .) wjt), 
to bniig a fresh suit the pUlnti3 on mllil nillv 
withdrew from the claim for dama -w J m noi 
from the claim to the recovery of the m any 
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Snlsequcntly tlif defendant proceeded to Rt'o 
CTidcnco upon tlio issues raised m the ca c and 
erentuaUj the pUmtill not appearing the District 
Jud^e dismissed tho svholo ca o for default under 
s 102 of tho Code On appeal to tho Cldef Court 
the majority ol a ridl Ecnch of that Court decided 
that no appeal Uv from an order di mi smg a auit 
under s 102 and tho appeal was conswiucmly 
di m\ ed JfeW hy tho Judicial Committee 
that after the decision of tho Di tricl Judgo ad 
rmo to tho plaintiff on tho claim to teco\er tho 
monev paid which 'eft no quttlion as to that 
claim open in the Court of firt instance and ilia 
abandonmctit hy the pJamtifl of tho claim to 
damages there remained nothing in substance to 
he tried and that tho ease was one not proper to 
be dealt -with under B 102 ^^^thout deciding (as 
being therefore unnecessary) the question whether 
on appeal would lie against a dismis al regularly 
made under that section their Lordships remanded 
the case to the Chief Court to decide the appeal on 
jtsjntiits Ka-niiya Lal r The hATiosst lUx* 
OF IvDU (1210) 1 L R 37 Cafe 420 

■■ ■■ ' - Cirtl Proeedufe C«f« 

{/let r 0/ ISOS) I lOS <l (2) 0 XU rr 23 2S^ 
Remand order— 4pp<al t/ het o/Ur buU u finaify 
dijKwed of on appeal Where a suit has buai 
temanded on appe^ an appeal from tho order 
after the suit has been taken up by tho first Court 
on rtmand and finally disposed of w incompetent 
Jlffldiu jSwdan Sen T Aamini AonfaStn 1 L R 
S2 Cole t e 0 C JP A SOS haiianiha 

AafJi hey T Aairab Salimullafc 12 C TP Jf 500 
Jlfoefensie y Anrsini’A Sahai I L R 30 Cole 
”02 folioned Vvion Aenirori r Janhandlion 
I I, R 30 All iTO not followed rdam CfteHjt 
V JtavQiodai Aaidn I T R 32 Had S3 distin 
gni bed S 10a cl (2) ol thonew Civil Eroceduro 
Code has no bcanng on this question but applica 
to the conTCTSo case jASABt hATii Pat 
D ncET t rnotioTOA Natb Bot CnownarmY 
aoil) 15 C -W N 830 


Cictl Proeedare Codt 

(^ct 1 O/I305) M U5 101 «v6a •’ lot 0 \Ll 
r 00 O Mill T 1 el (;}— Sole «a rxccvUon 
opvhration to set aside on pround of /mid brfon 
«eio Code come into force —Order po rd aiitre »/ 
open to mond oppeo/— Censrof Clati ta Act (J of 
2597) s 6 cZ (c)— Refrospectiie operofion o/r<pcnl 
inj statute — JZcnsion — Pfronsous decision on yuea 
fion of Imiilalicm — Limitation {IX of I90S) 

ss 7 9 An application to sot aside an execution 
sale which took place on tho 17th September 
1000 on the ground of fraud and matcnal irrc 
gularily in publishing and conducting it was made 
on tho 23rd July 1007 and allowed on the 6th July 
1903 hut tho order was set aside on appeal and 
the case remanded on tho 6th Borember 1903 
On the 12th June 1000 tho application was again 
di-Bii sed hut on appeal the order was set aside 
and the ea e onee more remanded on 29th January 
1910 Held that a aecond appeal agauut the 
order of remand did not lie under the new Code 
( Act T of lOOS) 0 tAI r 90 and 8 KM sub s 
(’) read with O 43 r 1 cl 0) ^hich apidied to 
the case The right of second appeal which tho 
ind^n-cnt debtor would have (by ri ason of repealed 
P oMAion. of the old Code relating to appeals 
continuing to gorem pending cases) had a 6 
cl (c) ot tho General Clau es Act of 1897 alone 


8 R1 M\M)— co>?-f 

applud must be he’d to have lorn taken away 
by the cvpri s terms of s 1^.1 of tho now Code 
Tho words present right of appeal means Only 
a right Ml ting on the Ist of January 1009 to 
appeal against a particular onler pn sod under 
the former t^o aiyl subsisting on that date 
57(« Colonial ^ujar lUfiwny Coiiiponji Liniilrtf w 
Imno [lOOJ] I C 300 Uornwj Local Board 
T Monarch Jntetimerl JJutlding Soeictj Q P 
D 1 referred to Mlicre the lower ApjKllato 
Court had held that tho application wos not time 
barred os tho applicant was a minoe oyerlookmg 
the fact that when the sale took place the father of 
tho applicant was alive so that limitation had 
already begun running against him Held that 
the fact that tho lowtr tpwllato Court overlooked 
tho applicability of a 9 of tho Limitation Acti o 
tho COSO was not sufCcicnt to justify interference 
m tcvi ion by the Hiph Court Besod Bciubi 
B nAhiiA r 1 Ast bircF CiuH-in (1012) 

18 C W N 1015 

0 RIGHT or \riEAT 

I I . — — - „ ■■ , Ltare to b\d refuaal of 

to rfenre^oMtff — Appeal So appeal lies agauvst 
an order forbidding a dccreo holaor to bid at a sale 
held m execution of a decree the matter bem): one 
of tho odministration Jadunaih Mandal v Pnjo 
Hohan Ghost nferred to Ivo Tiia Heevry ti 

Ua IIctn 1 15 C W N 862 

— ■ . - - Ciril Proecdurt Code 

(4clS/l cflSSl) IS C22 CS CV 6‘»0— Rsneio 

— Svjjicttnt reason — 4d»ni«*ion hj defendant 

after evil dismiesrd l^al rose In/e— renetr upon 
tudenct of odiniMion— /Ippeaf— reiision— J/ar« 
not tiregtiloTil’j Where an order dismi sing a 
suit WB9 reviewed on the ground of a sub equent 
admission by thedefendant that tho plaintiS’s case 
was true and the suit was decreed -field that no 
appeal lay from the order admitting tho review 
as It was Hot in contravention of a C24 or 
Civil Eroceduro Code Jfiiniurom Chovtlfiry v 
iliihtn perlaak Aorain I L P 24 Calc S78 
Ohe Ponbay oid Persia Sttani ^Bll9aflOll Co v 
S S Zvari 1 L P 12 Pom 171 lollowed 
But m admitting tho review on that ptound the 
Court octed with material irregularity in the 
cverei-e on its jurisdiction witiun the meaning of 
8 C22 Civil Procedure Code A ground for 
review must bo sometluag which existed at the 
date of the decree and not a subsequent event 
Kolcgfin renlnta Si tfeammo Pao v 1 aZZmiili 
Fewlaiornwii Pao 1 L Jt 24 Mai 1 followed 
Gouan Au Jamauab v Mnut. Ivamsi Scrkat 
(joon) 14 C W N 244 

Cfvil Procedure Code 

{Act \ of 190S) as 2 47 0 XXI r C5— Infer 
tocutory order in eatcafiou irAen appealable as 
decree---OTaer defermtntng lalue of property to be 
told m szecufion I very order passed in execution 
proceedings is not appealable The order to be 
appealable as a decree must concIusiveZy deter 
mine tho rights of thopartie Behary Lai Pundit 
y Eedar Aofh Jfi »i I I L B IS Calc 460 
applici Iso appeal lies aj^amat an order by which 
the TAluo of property directed to bo sold under a 
decree lias been a c sed at a certain figure accord 
mg to the statement of the decree holder iSna 
joAi Ac*» \ SiitroZiyinJim Ayyar I L B 27 
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EIGHT OF APPEAIr-«cnt/ 

2S0 approved Sttiuant yaitlar v Balna 
eamt }>tticfar / X> it 23 JIad £55 Ganga Prcuad 
V Pa] Coomar Sing\ I L R 3& Cole €17 Aoe&v 
PersKcd SiPffh t Jamuaa Ptraiad Sahu 1 L Jt 
32 Cole S2’ Soiirendra ifoJiaa Tojort ▼ Ilurrut 
Chand 22 C* IT "N 322 relemd to Dfiosi 
I^asda:? Srvair r Bassi Sjvoh (1011) 

i6 C W K 124 

■ — ■ ■ — ....,— - Apptal — Order t» txt 

<u/ion o/ dtCTte — Order refiutng decree holder per 
miarton fo fctd ot «flf« tn «r««tion cf decree — Ctvtl 
P»wedi.r< Code 1 4e» XI7 oj 2SS2) a» ? 244 el 
(c) 294 ct {16] SiO SS8 and 017-~4et III of 
ISSS » ”5 — B»ti »oa tc^<K «o eppeoi hes Ao 
appeal be? from an order tefuain" an application 
by a decree lioldcr for permusion to bid at a &alo 
in eseeution of a decree Jadoonath ilnndiil v 
Projo Mohan. Oho t I L P n Cafe 174 ap 
proved. 1^0 Tiu HntI'J r Ma Hmv 1 (1911) 

I L R 38 Calc 717 
«i 15 C 17 K 682 

— — — Cwil Proceduft Code 

(iel \ of 290S) ff 2 47 O 21 r 55— Safe pro 
olamation i alitalton for purposes of—OrJer deter 
mvniTij tafi« %f appUeoile An order bj an cxe 
cutioj Court under 0 XXJ t 66 of the Civil 
Procraure Code detcrreinm^ the valoation ol 
ifiunaveabU propectiei attached and soucht to be 
sold la e'teenlion of & decree U not appcahble ae a 
decree PeoU ^-anduit Smgh v Ronai SmpA 
25 C TT A 124 followed Pa>cii Boas Tiukdr 
e Mi'll PatT (1S14 18 C W N 870 

, I » ■ I- . - ■ ■ ■ Ihgh Court— Bombay 

J?i5frwl J/uTiieipol Art (Pom U£ III of 190I\ s 
IGO-^Mumetpahty — Compulsory oeguntUon of land 
— Co«/we««/<o»— Ubilfahon—Deetstoa of Ptslrut 
Co itt~-~Cona ruction of stntales No appeal lies 
from the dcci ion of a 1) etn«.t Court under cl (3) 
of B ICO of fio Bombay Pj trict Muoiwpai Act 
(Bom Act HI of 1001) TVheto a statute creates 
a right not existing at common law end pro 
eeribcs » particular remedy for its cnrorccment 
then that cemejv alono mnst be followed ITof 
urhamplon \tu: Boferirorl* Co v UawLe ford 
3 C P % » o3" followed Cnovit%.i. 

\inCIlASD t AlIUCD^BtD Mcm ip*lit\ (1911) 

I L R 86 Bom. 47 

~~ ■ • P 'e t o t » t eeut ? 

— Ciiil Prifediire Cole ( let 1 of 19US) 47 

Held that tb« ^ue tion lovoUed an the X{ peal 
was a question in execution between tl x parties to 
decrees Tliercfore it fell onder the provisions of 
t 47 of the Civil Procedure Coda (4ct \ of I90S) 
and the order pas ed by the lover Court rra$ 
appealibJo Sorxnji tooTEHJi i Kalv Bsquu 
MTH (1911) I L R 36 Bom 15B 

fg ,0 I .ff,j 

icio If cf 1SS9) Si 9 S ff— f II» Pnweii e 
Co<f«( let 1 oflQOS) s !H}~S rcc t a Ctrltp ft — 
CondilioAo/ See rity ^n OT ter eranUn^ n eueees 
6ion rertiricxle accompanied by » condition that 
sccurili shouH le giren is appealable An orler 
directing that a cortificxto hoiill cot be grant^ 
unless sccaritr is furni beil is not appeaUtdc 
Pax Dexlore i JflJfAanf Jira in / X P 29 
fJom "00 cxplametl B*r 'Na^dkokb r 'Jka 


9 RIGHT OF APPEAL— co: 

C^jictirwii 

mpnaonment not tndiuduaU;/ appeali 
sate of sentences — Sight of appeal~Cr 
cedurt Code (Jti I of J89S) fs SS{i 
An accused sentenced to concnrreni 
imprisonment not one of which is i 
appealable has no nght of appeal 
sentences cannot for the purposes of 
fiketi collectively Sulnandan Sing] 
Emperor 17 C L J S92 appro- 
EhaleX v Amy Emperor 17 0 ir 
foUovred Aztz Suejeji t Esipehob (1 
I L R 4( 

.. - - ■_ Small Cai 

tried as nitordmirry suit— ^funsdidio’i 
Judicial officer mve fed with bmaJl C 
junsdivtvon tries a suit which he might 
under the Bummnry procedure m th 
manner the character of the suit is n 
altetad and his decree is not appealal 
fnrbhoir SomtiWiai I L R '’5 Born 41 
JvnBH C/riv&RA MriSEWEB t Sjiisi 
B tvsBjEE (1013) 1 L R 40 

' 4t(afRniei 

<ic utiov — See iif'i — Order aceepting set 
Vtr oppeolatfe — Becree — Citd Proe 
i Iff 1 of 290$) S3 2 (2) orJ 4/ At 
e uriti fo stay esooutioa is not an o 
mmia any nc'hta o£ the pieties It 
on order under s 4/ nor is it a decn 
the meaning of s > (d) ol the Coda ol C 
dure IOO& It is therefore not 
Bfols Sninfaa iiHjXv ilriwi SmyA 2 
3J aod Srtiitbash Praad Singh T K«' 
Singh I L 2i 3S Cole 75i 24 0 j 
reJeneilto Savas^ati CABSliSU t I 
BAmrAv (1W3) I L B 41 

■ .... - . - ITorfytjye < 

prejentfltncj of Jaiyinewl ifi’Wor— Tra«»f 
pertj dcf{ff of ISSJ) St d’ S6 81— C 
dare <f>rf (-(cf 1 of I m\ st S 47 1 
AbTfl r 5— ierrlM ri>— ^a (€ — Px 
jirojatg 11 hero the p titioairs i 
mort a e 4 (who had foreelo ed a prope 
ft naxv tran pired w as ind idc 1 in an ca 
gage of reral other properties to f! 
di,crce holJirs piior niori'*a'W'ei) appliei 
4" f the Code f f Civ [1 1 rocedore (or the 
of the pTOjurtr froia the j r sent ale p 
nal got this ord r atiJ the jud m 
(uiorfgat*oil appeil-d therefrom J/rld 
}i till airs Wen tho represcntaii es of 
zaent dibtor within tie mtaning of s 
Code of Cinl Irocedure snd that this o: 
not Lc regxrd d raereli as an order UU' 
of Order 'V\AI\ of the Cod of Civil 
but amomitod to a d erre within the t, 
s - of tl e Code and was therefore a 
f/tlif further that the Courts hare 
appropriate eircnmstancrs to make ti. 
wider Fs oC and 81 cf the Tmn-fer e<f 
Act lehan Chandra ^ rlar v Sen 
S l-ir I £. r 4 Calr S reh«l on. 
r n 4ppoyvu v 3/onyafa Pun arti I 
Mad 410 dL tingui htnl Tirt-i f*5u a' 
r NruiAM Ahax (19J3) 1 L. R. 41 I 
' ■ ITJmi iterte 
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APPEAL-co) id 

P PIGIIT or AirEAL-eenJrf 
fome or other adrcr’el^ nffeci the Dp]iellaDt 
Iho fact that, in the judgment there ig an adveme 
fading on a point not dircctlv or eubstantially 
hi 1 sue hetrreen the parties Tvill not giro a part) 

0 right to contest such n finditi„ 'Bherc the 
decree is entirely m his fa\t]ur and does not 
necc anfy imply that finding Tlio finding nould 
not act as res judicata as regards such 3M>uit 
<?H<Ere tVhether an appeal would lio c\en if th® 
irattcr ncre res judicaJof Secpetai*\ or State 

1 SiKO>ATBA Ivowr;i>i2s (1014^ 

I r. B 37 Mad 25 

* Lit trs Paten! JSCo 

6 J5 — Jvdgmcnt" — Order hy mnyfe Judge on 
OrtffincI Side directing defendanl lo ffir* trevttUi 
‘^CmlProcedvre Code {Act f cJlSOS] O XXSVJI 
% 2 An order mado h^ a sin^lo Jmlgo eittini; 
on the Original Side under 0 XXWni r 2 of tho 
Code of CiTil Procedure directing a defendant to 
five security as o term on which lca\o to defend 
ihould he given is not a Judgment v ithm tho 
meaning o! s 1.* of the Letters latent and i* not 
appcalahle "Jvtlxcea q/ the Pcaet Jor Cofej Ho v 
Onenfol Gas Company S li L P 43Z followed 
Sonloi V Ah«<d&ha» BatilAai 3 Com U C 
3SS referred to SoKHtAi, CiiODErJlix t 
Easteev Bavh Lr (1D15) 

I L R 42 Calc "35 

, ^ . .. . - — I - Order of Jvdgt exiting 

cn Onninal Side rrjeelinj an apphcalxon fer on 
iider lo cJ aside dimi <al of euxt leferter oppeof 
tlU — Junadiclion— ieHerr Pafeul s 15 

Jidgmtnt —Cn'xl I rceedurt Code fAcf I 
cfim) « 204 127 0 IT >r S 0 0 Mill 
r 2 (0 0 \1IX r J— Cos(» An appeal lies to 
the Ilieh Court la its Appellate Juiisdietion from 
in oroet made under Order IX rule 0 ©! tho 
Ciril Procedure Cede by a single Judge silting on 
the Original Side of tho High Court rejecting an 
application lor an order to set aside the diemi al 
of a suit IJiiTTt h fhxixdcr CfiMtdfry v Aof» 
fiiudcn Dclx I L J 0 C ale 45'* Ge^^Bd^I Lai 
pas V iS/ii6 Das ChaUerjec I L J? 3J Coft 1323 
MtnsabAUv Lthal Chavd 1 L P J5 359 
Dtxj Coomaree v Pamne/ Das 5 C W Li "SI 
Toohec J/wiej/ Dassee i Sudeti Dassre I L P 
26 Calc 361 The Jti txccs of i)c Peace for CalcvUa 

V r^e Onenfat Cos Co SLIP 432 Sortabafv 
Ahnitdlihax Zfafci&fiai 9 Ccni II C 39S IJadjee 
1 maii Badjee HxilLeeb v Cadjee Mahomed Iladjee 
Joofiib 13 D L P 91 refemdto Co6>nda Lai 

V Slixb Das I L P JJ CaJe Iu'^3 dusenfed from 

by lIooKCrJEE J Tho order of dismi rol act 
a ido and the suit restored by the Court of Appeal 
subject to an order lor costs ScmIf'omjJw I*U 
of llijlf Porfsmeul/i Imptmcd Steanbopt Co v 
Jaiilins 34 L J Ch MieJiell v Tl fjor 25 
T7 P Pirchv UiHinmit *>4 TT P "OH Hall 
T £«uij 2 X« n 325 Xlxmiga Clntly ■% Pmaeimx 
22 Mad L J 2S4 The OnenJoI 1 nance Corpora 
fiort ^ T7e Mercanlile Credit and Pinance Corpora 
Uot\ ” Pont B C 25*’ and Pxirno ne v Taylor 
L 'R 'O Ch D 1 teftrred to by Hqoktijee J 
llATKTmA Stjsdaw Da'll t Bahaw Cuamiiia 
Saha ( 1016) I L R 43 Calc 857 

•••• I The P git of ajprol 

giieii by a or q,i,j procfrfi,^ Code ISOS ts 
rot iy rte mere fact that tic Judge 


APPEAL — coutd 

0 riGIlT or \IIE4Ir-co il 

his pnt td till' fini! decree RiiAOtEAs ClU^p^_ 
K l>\s t lsltA^ CuAND? \ I Das 

22 C W If 8S1 

— - ■ ■ - — Sanehon jer j o cv 

(ion refused hj the Prcsiderxei/ Smalt Cut. c Court — 
Ihgh Coxirl reniitmni jurisdiction of — -Ippeaf 
front order of eingle Judge eiHiny on Onj nal Side 
made m cxerci e of such jurisdiction — \<rfurd of 
trial — Judgment — Cinf Iroccdurc Code (Act I 
of 1905) e J2u — Crijiitiiif Preccf2i/r« Code {Act) 
tf ISOS) » 105 (C)— letter* Patent (1SC5) cl 1^ 
hancUon to nrosecuto tho plaintiff in a civil suit 
m tho Pre«iacncv Small Cause Court for ma1 mg 
a false claim and for making a false statement m 
an application for leave to institute a suit waa 
refused hy a Judge of that Court Tlio defendant 
thctcufon applied to the Original Side of the High 
Court for a reversal of tho order and obtained an 
order of remand to the Small Cause Court Judge 
The pbmtilf having appealed ogiin t this order 
of remand Held that tho order appealed again t 
was a judgment within the rotanmg of cl *15 
of tho Letters Patent and that there was a right 
of appeal T/e Jushere of the Peace for CafeuHa 
X 3 he Orienfaf Caj Company 8 D L P 43o 
referred to Held also that m everv case where 
tho Court IS called upon to decide whether the 
dec Sion under appeal i or is not o judgment 
within the meaning of cl lo of tho Letters Patent 
regard must ho hid to the nature and fho contents 
of tho order rhffiXim v PuUrunrx la Degum 
I il P 4 Cole 531 //adjee /*fneil /7adjee Ifutfrecb 
r Bculjte Mahomed Aosjee Joosxib 13 B L B 
SI Ramn Axxjar v \ enlatacftellei Paiayaehi 
I L r vO Mad 311 and J/o(Kura Bundari Dost 
r Horan Chandra Saha I D P 43 Calc 857 
referred to Btrnntr Lai, i Caitru Cope (lOlC) 

I L R 41 Calc 804 

. ^r^drohon — Aicari* 

(iltd Court — -Ippfication to set anis'btcord — 

Atlilralion Act {IX of 25991 * 11 {«>— C.id 
Preffrfi re Code ( let V of lOOS) j 104 (/j— let e a 
Patent 1865 cl 15 Ao appeal lies under g 10l(^ 
of tho Cim) Proecdure Code from an oriler refusing 
to set 1 ido an award maje and filed under the 
provisiona of the Arbitration Act & 104 (/) of 
the Civil Irocedurc Code does not apply to pro 
ceedinga under cl (2) of s 11 of the Arbitration 
Act Tho Court however has jurisdiction to 
hear the appeal under cl of the Letters Patent 
CAJiTBiTi AiD Co V Jeashtaj GminiiABi Laix 
( 191“) I L R 45 Calc 503 

Letter* Patent clause 

(25)—- Jttoymenf — Oraer o* to coats only fas td bxj a 
Judge of (he Bxgh Court on its Original Side tchr 
ILgr ct Jtdjmert — Judgment xnterpretalion of An 
order as to costs passed by a judge of tho 
( ourt in the exercise of its original juri die 
tion IS not the loss a judgment within the meaning 
of claus (7J) of the Letters Patent because it 
tehtea to costs only Tuljaramlowx Alagappa 
CiltHinr I L r mS Mad J followed Lvi-ase 
KARA hlAICrEV t JaOADAJIBAI AuMAt (1119) 

I L E 42 Mad S52 
— ~ — — - — I , — - ^0 Appeal lie* offainst 
m order passed 6y on AppMale Court remanding 
a ease olferwx e than under 0 XLI r 23 C P 0 
MoPE'niPA Nate Chakravapti t P csi Tabajt 
UonnoPAniiTAT (1919) 23 C W N 1049 
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AVPEAL— cor>}J 

'I RIGHT Oi U P£AIr— CO .fW 

crier of res 

Jorofion c/ »uiJ 1 / Jim Khen icfenianl ias talen 
some adtantage under (he order—Cosfs and aOo 
fO/Lf — protest absence of IVbero a suit which 
was disiai sed for non pro ccntion was restored 
on an application on behalf of tho plaintiffs and 
th“ Court made certain orders in rcsjiccl of tho 
pavmtnt of delrodants costs incidental to tho 
oppbcation and the defendants got their costs 
tased and obtamed an allocatur I/eld that bey 
having taken tha advantage 'under tho order 
were precluded from appealing against it Bavko 
CnayDBA Bose i AUnrtrji Bsaru (1916) 

2\ C W K m 

A.n appeal raising a 

question of costs only where no question of 
principle is involved is incompetent Uuesu 
Cha>dea Dctt t Bibettti Bbcsan PaI. Cnow 
DHTOY {1919} I L R 47 Calc 67 

... Transfer — Order fo 

(ran fer of a ruif — Judgment —Ltllers Patent 
et» 13 and IS An order for transfer of a 
suit to the High Court under ebuse 13 of tbo 
Letters Patent is not appealable /email SoU 
man v d/aAomed AAan I L R 16 Cate 

550 The iluefieej of thePeaeefor CaletiUa v The 
Onenial Gas Company 5 B L R J23 referred to 
^adjee /email Hadite Uutbetb v Uadxet J/oAomed 
Hadjee Joosuh 13 D L R $I at tiogni bed 
KBATlZa^ t SONAOUaX DAtTLATRAOl 

I L R 4 ? Calc 1104 
la a suit allegiss an account stated and cUitn 
lOg alternatively to recover such an amount as 
should be found due it appeared that all the items 
claimed acre statute barred The ttial Judge 
found that there nas no account stated but tli.^ 
defendants being nilling to pay what was due 
apart from tbe statutory defence he took an 
account and inado a decree for a particular sum 
Ujon appeal the High Court agreed with the find 
ing that there a as no account stated hot increased 
the amount of tho decree — Held that the Hl^jb 
Court not having diCered from tbo finding aboie 
meutioncd had no poner to alter the decree sinrc 
It IMS a consent decree Pajab 0> Kilukota 1 
CnaiTAM Saiiu L P 47 I A 200 


10 \ ALUATION OF SUIT 

• ^ Court fees Act {VII 

of 1870] s I'*—Dee\tton of IrtftnQCourl as la valva 
flow of eutt if open to question in appeal agairst 
tfeerte d m»»su 5 suit for non payment ^ add lioni’l 
Couft/ee on doj fzed — Civtl Procedure Code (4et 
TIP of ISS ) a ” — Tfliu'itien bu plaintiff if deter 
mines forum of appeal Where the Court m which 
a Hit was in. iitiitcd lield that it had bocji und r 
lalucd and dirveted the pKintill to par addition'll 
Court fees 1)1 » e rtsin date but the plaintiff lia\ 
mg faikd to do so the suit was dismissed Util 
that an app 'll Isv ti'’ain t the decree di missing 
tho suit and in that appeal the dMiiion of the 
frst Court regarvlmg the valuation of the suit 
coull le qtte«iioned s 12 of tho Court fees \ct 
iiotnith tandirg Omran J/(r*a v J/a y Jones* 
J C 1 R if C SJ jj V J'af. JloJto / L 
1 "S Calc 331 relied on Held further that tho 


APPEAL — could 

10 VALUATfOT OF SUIT— co? id 

appeal lav to the Court of tho Judicial Commis 
fiioner although the Subordinate Judge valued 
the suit at over Es 5000 inasmuch as the plaint 
iff throughout coateudod that tho value was 
below Ps S 000 es stated in the plaint Prior ash 
Chavsba Saeeab v Bcbaheoab Nath Saei 
(1009) 14 C W N 843 

Where the appellant in 

aa appeal against a mortgage decree does not dis 
pute the amount decreed but raises the question 
of tho liability of certain properties tho value of 
tbo appeal for the purpose of Court Fees is the 
value of such properties The Court Tees let 
Sch II Art 17 having no application Jraan 
PEiisBAoSrroav Fasbuu Kaiimh Jha- 

I L R 37 Calc 914 

n jnsCELLANEOES 

Suit to iii«J up part 

nership and for accounts — Preliminanj decree 
referring suit to Assistant Peferee — Question of dts 
puted mrmfcersAip of firm — Report of Referee con 
firmed by final decree of Trial Judgt-^mxssion t» 
appeal from preliminary deeree— Appeal from final 
decree rai qu ition uArtAer inquiry iroa rtphUy 
referred to Referee— Otinl Procedure Cods (Aet * of 
I50S) s 57— Interest liability for of partner of firm 
after dissolution usmj ass is 0 / firm, for (usirtss far 
his own benefit In a suit to wind op a partnership 
and to have accounts taken tho membership of 
tb<‘ ffnu was m dispute certain persons being by 
the plaintiff alJeged to bo partners and b> the 
defendants to have been only employees remu 
Derated by a ebaro of tbo profits An ndiudieation 
was mado by tho Tnal Judge wbicli declared that 
tho partnership was dissolved as from Ist July 
1907 and then ordered and dacrc d that it 
IS rtfirrcd to the Assistant Peferio of this Court 
to take the following ac ount and miko iht fol 
iouing enqume that is to a^ (u) to enquire 
who were the partners entitled to share 1 1 tho 
a sets awl goodwill of tUo partnership In ne* 

(A) to t'lko on account of the ciealin s of the parties 
with tho assets 0 ! the pirtn r^hiji hu nc s 
From that adiudication thou h it wi appciJible 
tho appellants did not appcsl Tbr P firee maJo 
the enquiries directed and took tho account 
ills report as to enquiry (a) was adref«e to the 
appellaats was escepted to bv them aiiJ «as 
confirvaed bv the Tnal Ju Ije in hvs bnal d'^reo 
On an appnl bv tho appellanti rai in’ the ques 
tion whether inquire (o) nvs n^htlv incluilcd in 
the fir*t adjudication or wheth r it was not ous 
which should have been made Iv the Co-*rt itself 
/Jeld (aQrming the deriiioa of tbo Courts below) 
that the first adiodication of the Trial JeJ-o 
which included mquirv (o) was a prelininarv 
decree under a. 9" of the Civil I*rc«'t-daro Culo 
lOjVl and that the appr Hants not having p" md 
an appeal from it could not que<tion it on appeal 
from the final decree Wliere on tho d o'u ica 
of a partner'bip one of the partn rs retsjis a eu 
of tho firm m his hands without anv eeitl 
of account and applies them in eontam-r’ i*-o 
hn incs for his own l.enrC he mav I o" red 
to arcoust for roch avwts with interr^t ti. lecn. 
apart from frac I or mi‘condnf m the ta - c* 
fraud ^uiieo Mtsaji Sauui r ITAnirx Lb»a 
em ^Aixii (191 1 L L. R 42 Cafe 914 
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appeal— 


APPEAL— 


ll MISCELLAKEOUS— confi 

Whcro a euit Las beta 

remanded on appeal from ilio order niter tbo suit 
Las been taLen up by the first court on romosil and 
finally disposed of js incompetent Ja>aei Aatji 
R\Tt> Pbomotua Nath Pa^ 

15 C W K 830 


- Againjl prtlmt 

vary d cree aJUr final decree tf can be enterlatned — 
Appeal ajainsl prditninary decree <^/er final decree 
— A/e7Vorandum of appeal hare lo amend — Indian 
Conlracl Act (/Y of IS73} » 74—Inlere«l pai/nbU 
at a reduced ra’e if punctually paid if penal Wbero 
an appeal has been preferred asainat the prelimi 
nary decree only after the final decree Los been 
pas cd the appeal Court M incompetent to enter 
tain the appeal Jfnefenrie v Vurjiny Sahai 
I L H 3G Calc 7C2 {1000) approred Ahiroda 
moyee Dan v Adliar Chandra Chose IS C L J 
321 (1512) distinguished The Court boireter 
may in a proper case aliotr the Appellant to amend 
the memorandum of appeal at the hearing so aa to 
turn the appeal agauist the preltomary decree into 
one against both the preliminary and the final 
deoToes An aereement to pay interest at a reduced 
rate m lieu of the reserved interest at a higher 
scale as an inducement for punctual payment is 
not a penal clause Ktrh Chxnder Chatierjee r 
Allinson 10 0 11^ A 610 11006) Kulubuddtnv 
Basirjddin I L. T 3'* All 488 (lOlO) and Malt 
Zalr Eastern^ongageandAtencyCo 25 C 11 A 
265 {1920) followed Kulaoa Pbisad Coav 
souny ti llAUAKAVD Patvaie 

25 C W N 770 


— — - — Question of Fact— 

IVtight to fie ffiten to the opinion of Tnal Judges 
Duty of Court of Appeal — Practice — Drotere Com 
mission Pecision of a Judge sitting on the On 
gsnal bide decreeing a claim for commission re 
Tersed on app al on questions of fact (Savdeksov 
O J dusenting] Principles guiding the Court 
of Appeal in dealing with the findings of fact ar 
riTcd at by a Judge of the Court of fir«t instance 
(ll cussed Laue Haiioaied t Gczdui (1916) 
I L R 43 Calc 833 


Scfiew — Cm/ Froce 

dure Code (Act I of 1J08) CP \LI r II O 
TX-T/7 r 4~Aotiee of rcneui to resjwndenfs t/ 
necessary — Opposite Party — Grounds of appeal 
if restricted on retieu>~Benffal Tenancy Act (J III 
of 2SS5' ss 85 ISO lOl^Bale in ereevlion of a 
decree ..nder Chap EJV of that 4ct~Purehase 
by a stranger — Ileaning of encumbrances in s 
161 of the Bengal Tenancy Act ^Vbere on appeal 
was summarily dismissed by a Divisional Bench 
oI this Court and sucli order was ultimatclr set 
aside on review by the said Bench on an ex parte 
apphcation without notice to the respondents 
2j»d that the last order was Tahd oven in the 
absence of such notice Joy Fumar l^it J^a r 
EsJiree A and Dull Jha 10 W B 475 Ilalt^har 
Jha V SytA Shah Mahomed 25 Ind Cos SS0 
followed Afidiil Halim Chotrdhury v Jlem 
CAaiidro Das I L B 42 Calc 433 dissented from 
The expression opposite party in O yT.V Tf 
r 4 of the Civil Procedure Code means the patty 
interested to support the order sought to bo va^ted 
modified upon the application for levioa 
Alter an appeal is allowed under 0 XLI r 12 


ll MI'^GcLLYNEQUS— could 
after review the appellants nro not restricted to 
the amglo ground for appeal which was tlie basis 
for review but the nbolo oppeal is before the 
Court when tho case is taien up for final disposal 
lAikht Aarain v Sn Pam Chandra 15 C M V 
921 followed. Tho rights of a stranger who 
purchases at a salo in execution of a dcerco under 
Chapter A.1Y of tlio Bengal Ti nancy Act are 
regulated by s lu9 and not bj s 8 j of that Act 
The word encumbrances ms ICl of that Act 
inctudea the interests of an under raiyat JavaKI 
AATU IfOTlE t PHADIIASIM DASSEE (1915) 

I I*. R 43 Calc 178 

Death of one of the 

TCspondcnU — Decree pasted in ignorance of ap 
pcllant not entitled io rcficarin^ ilio death of one 
of tho defendants or re pondmts does not abate a 
suit or appeal Duke i Dane- [JSDO] 2 Q B 
2C0 referred to An unsucceaful litigant has no 
right therefore to argue liis cue more than once 
merely on the pround that one of the other parties 
to the proecedmg was dead at tho time of the 
bearing Dictum in Coda Coopoorawiff \ Soon 
darammal L L B 36 Mat 167 approved \el 
LA^AN CuBTTy l filAHiUNOA \iyAB (1914) 

I L R 89 Mad 888 
-■■■ — -I - igainsl prelimmary 

decree tr/<t/i<r competent trhen appeal ts filed after 
the parsing of the finnl decree bjt before it issiened— 
Cttil Procetl'ire Code I 1ft I ofJjOS) s 97 nhere 
in & suit for declaration of title and for partition 
instituted OQ the 5th Juh 1913 tho preuminary 
decree was made on tho ]4lhAuguHt 19ir and the 
final decree was pa«sed on the lllh bovember 
191C but was not drown up or signed till tho 16th 
November 1010 and m the meantime on tho Iflth 
November the pre ent appeal was preferred 
e.amst the preliminary decree and the re<pon 
dents rai cd a preliminary objection that the 
decree having been ]>a rd at the date of the filing 
of the pres nt appeal the pre ent appeal was m 
competent Hell that at the date when the appeal 
vras prelerred the onh decree the defendant could 
appeal ajnin l uasi the preliminary decree as 
clearly ho was not able to appeal against the 
final decree of which he could not obtain a copy 
The right of appeal given bv a 97 Civil Irocedure 
Code IS not taken awaj by the mere fact that the 
Jud<ro has passed the final decree PiiaoiBA'v 
Chakdba IvAiBvrTv Dis i IsiKN Chaudea 
Kajbaeta Dv- (1918) 22 C W N 831 

Clangs of case tn 

To this case it was held that the lower Appellate 
Court had errel m accepting and acting upon a 
case mad in that Court but not in the trial 
Court Birevdea IvIshobe 'Mamikva t Doulat 
Kbak (101-) 22 C W K 858 

admission of subject to being m 

time— practice— Limifafion Act (V of 1803) 
S 5 — An admission of a tune passed oypeal 
subject to any objection that may be taken sub 
eequcntly is irregular The Ifigh Court wiU not 
ordinarily interfere with the direction exercised by 
n loiror appellate Court lo extending time under 
a 6 of the Limitation Act 1908 but if that court 
has not in fact exercised any discretion it la open 
<0 the opposite party to rai o the question in the 
High Court JIUHASDiAD Abdui, KAsisf V Cha 
lURBHUJSAEAy 6 Pat L J 444 
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APPEAL— coneld 


APPEAL (CRIMINAL CASES)— co/i/i 


11 MISCiXL.4\EOrS— foirM 

Dwfrict 

Jlaftslnle — Wfictfier appeal lies io Dutriel A/agta 
trait from an order for teeur^ty to beef fjood btianour 
pe ted ij the Addtlional Du net Magtetrate-^ 
Cnninol ProeciuTt Code ( Ic/ 1 of 1S9S) « 10 (2) 
dOC An appeal hes under s 40i of the Cwmina! 
Procedure Code frotp the Order of the Additional 
Distnct Magi trato to tho Di tnet Magistrate 
The Se sions Judge Las no appellate authority 
thereunder MAar>DPA Bnoiu v Esipepob 
( 1021) I L E 48 Calc 874 

■ — — — ■■■ Prehminari/ decree— 

Pinal decree — Appeal agaiml the preliminary decree 
after tie pat ini? of the final decree— ilaintamahthty 
—Conlracl Ael (/ J of 1672} a 71— Penalty— Stipn 
la ion fa taU tntereit at reduced rale if payment 
punelually made echether -penally llTiere after the 
parsing of the final decree a partv appealed from 
the prelminary decree but did not also appeal 
from the final decree Held that tho app al from 
the preliminary decree was incompetent / Airotfa 
moytt Daai t Adhar Clandra Ohott J6 C L J 
321 distinguished The covenant to accept mterobt 
at a reduced rate if it is paid punctuaUj does not 
make the original rate of interest a penalty within 
the meaning of a 71 of the Indian Contract Act 
KULADA IBOSAO CHOWOnniT t PAMbKANDA 

rATTA>Aiit (1921) I L R 48 CJc 1033 
APPEAL COMMUTEE 

See Mpmcipal Assesssient 

1 L R 39 Calc 141 

APPEAL (CRIMINAL CASES) 

See Pehy Couicn. Pbwtice of 

1 L R 41 Calc 1023 
I L R 44 Calc 876 
— ...... Limilahon — Appeal 

trroneovely filed in vrany Court— Exieneion of lime 
—Sifpeitnl cause— Indian Limitation Act (iX of 
190S] e 5 On the 12th January 1920 the peti 
tioner was reuteneed by the Add tionsl Distnct 
Magistrate to two sentences of 4 years and 9 
months rigorous iniprisonmcnt re pcctivel^ The 
sentences to run concurrentlv On the "nd Feb 
ruary 10 0 his conn el erroneo sh presenUd an 
appeal to Ihc JlicU Court which wa return d on 
the 21st fehruarv for pre cntatioii to the proper 
Court and was filed in tho feesstons f ourt on the 
same daj Tho Scs ions Judge (tismisse 1 it as 
time barred reljing on SonliinjA v G" ' {IIS 
P P lOOi) Tho petitioner tiled a reri ion to the 
Huh Court Uell that tho ease of Aonf Si«j;A t 
Q airn (ffS P 1 lOOS) is distinguishable from 
the present ca c on the facts and cspciial]\ in 
asmuch ns tlwt was a Civil Appeal This appeal 
being a criminal one there is no successful liti 
pant who has secured ans valuablo right 
The Crown cannot be said to gam anTthing bt 
the appeal being ih mi set! as time barre 1 as alt 
that tho Gosernment i« or shoiiM bt anvious for 
13 that justice shouH bo done JiirsonJrST Jtas 
Cungnlai I L P off roti o ff referred to m 5aal 
iSinjA V ^ann (IIS I P IJOS] distingui bed 
Held at 0 that the aipellant who is injad thonU 
not be deprived of the advantage of baruig his 
appeal Jeard nierelr beeau e his counsel bad 


been somewhat careless jn fihng the app al m a 
wrong Court and the period of appeal should 
accotdin'vly be extended StotaSinohp Cpown 
I L R 1 lAh 503 

Criminal case — Prac 

Uee — Duly of Appellate Court m dealing tci/A the 
eiidence on appeal — Proper standpoint — Contic/ion 
not to be upheld vnfcvr gnll beyond remonahle 
doubt affirmatirely eitnllished — Criminal Procedure 
Code ( Id T of 2S9S) 4 ’J In on appeal fro-a a 

conviction it is for tho Vppellato Court as it is 
for the first Vourt to be ati Red affirmatiael} 
that tho prosecution ca«e is substantiallj true 
and that the guilt of the appellant has been estab 
lisfted bejond all reasonable doubt To hold that 
nnle s rca onable ground u given to the \ppellate 
Court for diffiting from the lower Court tho 
Appellate Court must accept its findings of fact 
IS to approach the ca e from a WTong standpoint 
IvAVcnsN Maluk t EiirEROB (1914) 

I L R 42 Calc 374 

APPEAL-FORUM OP 

MsoriS Cittt. Corrrs Act 1875 « 77 
I L R 38 Mtd o81 

— — — 5!(t{ for accounts in a 

ilupsif* Court — ilunsif pa mg a d eree for more 
than Ps SOdO—'Ippeal lying Io Diilrict Court and 
not to the High Court t-nder e lu of the ilairas 
Cieil Cowr/s Act [III of IS73) 11 here a District 

Munsif passed a decree for more than Pf w ui 
ft suit tor accounts wlicrcio tlio plaintiff salted 
the subject matter of the suit at nn amount within 
the pccuniara juiiadiction of the 3Iun if Hrll 
that under a Id of tho Madras Civil Court Act 
(III of 1873} tho appeal from the Munsif s decree 
lay to the District Court and not to the Huh 
Court Ayyalt Aaidu v Ramniirami Baja 
Civil Ml ceUancoii Appeal No 131 of 19l> and 
Challanalh iJalhais \ Challanalh Kunhunni 
Hlenon 4 3Iad L J 43 overrukd Ijjitulh 
Bhujan V Cha dra J/oAn i Hanerjte I L P 3t 
Calc 9S4 OiS di onted from J/nf jminol v 
CAiHnuHa Go wJan 1 L P 4 3lai 2.0 ref rreil 
to KavVAWA ChETTI l lENKATSVABa VWA 
(191U) I L tR 40 Mad 1 

APPEAL FROM ACQUITTAL 

6 isTSTCTE 4 d. > \ l T C lOt SS 
I AM) . I L R u8 All 16S 


APPEAL FROM ORDER 


'> e Ji risDimuN 


I L P 45 Calc 926 


APPEAL IN FORMA PAUPERIS 

Sr Cnin Pbocepxpe (. or (19 1 ') O 
XLI\ Pi I L R 40 All 3S1 
See l*EO EDtrar I L ? 48 Calc 481 
Sec Secctity ros Cost 

I L. P 42 Eom- 6 

■ April cat on Is f’ d l« 

lm«— P » mil of t’e np^l at jn tjfc I c' o* 
oppen.—( ra mg tin / j co feta Apif-ient 
lAtw/ iw li«rv tScclol on ppeil—Pra <ee ' pro^ 
roHiwi g jud me I o Aj if v deprecajJ An 
apphcation for 1va\e to appeal i / rma p pern 
ftccompaaying an on tamper! memo andjm of 
appeal Sl"'l in i:ae «rai f*jec ed by * 1> t 
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DlCtijT OF C%SES 
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appeal— coaft? 


ATPEAL— eontf 


11 MISCELLANEOUS— confif 


IVbcre a Bail has been 

remanded on appeal from tho order after tho smt 
Las been taken up by the first court on remand and 
finally disposed of is incompetent Javaei Natit 
Bay V Fpomotra Aath Pai 

15 C W N 830 


— AffatMl pff/jffti 

nary decree aflcr final decree i/ can Lt tnlertained — 
Appeal againjt jYfliminary decree after final decree 
—Jlefnffrandam of appeal feare to amend— /ndiait 
Contract. Act (/X of iS72) t 7i—lrtteTt»l payable 
at a reduced rate tfpuneluedlypatd tf penal Where 
an appeal has been preferred acamst the prclimi 
nan decree only after the final decree has been 
passed tho appeal Court is meompeteat to enter 
tain the appeal jfnefen le v Auremg 9(iAai 
1 L It 3C Calc 7C2 {1000) approved AAiroda 
moyee Dan v Adhar Chandra fifttwe C Z< 1 
321 {1912) distmgui hed The Court however 
may m a proper case allov tho Appellant to amend 
tho memorandum of appeal at tho Ueanng eo as to 
turn the appeal agamst the preliminary decree into 
one against both the prelimiaaty and the final 
decroos An anteement to pay mtcrcal at a reduced 
rate m lieu or tho reserred interest at a higher 
scale as an inducoment for punctual payment is 
not a penal clause Af/i Chunder C/iatferiee t 
AtI<n$on IOC V A 6t0 {1906) Kuiniuddinf 
Fa^ir^diin I L U 32 All iSB ilOlO) aod Jlfati 
ialr Eaaitrn ^ot'<jaQtand AieneyCo 25C H tf 
26S {1920) fallowed Koxada Pcctsin Cbac 
hhtoy 0 Pasiawakd rATSits 

25 C W N 776 

I. ■ — - - , .. I- — (JuejiiOn of Fact— 
V^eiglit to be gtten io lie opinicm of Trtol Judge.-’ 
Duty of Court of Appeal — Frachce—DroUr « Com 
mission Dcci ion of a Judge sitting on the On 
ginal Side decreeing a clAim for commission r© 
verged on oppeal on questions of fact [bAnnEFSOV 
C J dissenting] innciples guiding the Court 
of Appeal in dealmg with the Cndjnps of Snet or 
rived at by a Judge of the Court of fir^t instance 
discu sed Laui: Mahotiep v Guzdar (1916) 
I L R 43 Calc 833 


- — „ — — Jfeneio — Ctnl Proce 

dure Code (Act I cf IVOS) CP XLI r II O 
\ATi7 r 4 — Atrfice of revteui la resjnmdenfs ij 
necessary— Opposite Parly —Grounds o/ appea 
if restricted on reiieui — Bengal renaficw Aci lUD 
of 2SSS'' tfs S5 159 161— ’Sale in ej-ecKfion of < 
decree ^nder Chap XIT of that Acl—Purchas 
by a tlrangtr — 7feani«j of encumlrances in s 
161 of the Bengal Tenancy Act IVhere an apnea 
was summanlj dismissed by a DimsioboI Ikncl 
of this Court and such order was ultimatelv ee* 
aside on review hy the said Bench on an ex port. 
oppbcatioa without notice to the resnmidenU 
ifeW that tho last order was vahd even m thi 
absence of such notice Joj Kumar J>a« Jha y 
Eshru band Dutt Jha 16 W R 475 Haladha 
Jha V Syed Shah JIahomed 25 Ind Cos SS6 
followed 4fcd»I Jlahm Chotedhury y IJen 
Chandra Das I B It 42 Calc 433 dissented from 
The expres Jon opposite patty la O XLVn 
t 4 of the Cl Til Procedure Code means the mart 
interested to Bupport the order sought to he vakto 
t?® “PPl'cation for rsvwb 
A lter an appeal la allowed undet 0 XLI t 12 


11 MISCELLANEOUS— eoiitif 
niter review tho appellants aro not restricted to 
the single ground for appeal which was the basis 
for review but the whole appeal is before the 
Court when tho case is taken up for final disposal 
Dvlht Acratn v Sn Pam Chandra 75 C 11 N 
021 followed The rights of a stranger who 
purchases at a sale m execution of & decree under 
Chapter XIV of tho Bengal Tenancy Act are 
regnfated by s lu9 and not by s 85 of that Act 
tho word cncnnibrances in a ICl of that Act 
includes tho interests of an under rauat Javaei 
NATU ItOHE t PUAUnASIM Dassee (191o) 

r L. R 43 Cale 178 
' Death of one of the 

respondenU—Dccrtt passed in ignorance of ap 
peltanl wot cntitferf Io rehearing llio death of one 
of the defendants or re pondints docs not ahato a 
suit or appeal Dale \ Danri [fS9d] 2 Q J3 
2C0 referred to An unsucccA ful litigant has no 
right, therefore to argue his eiso mere than once 
merely on tho ground that one of the other parties 
to the proceeding waa dead at the time of the 
bearing Diclitrn in Coda Coopoorirrnier r Soon 
darammal B L B 36 JIaJ 167 approved Vet. 
l-AYAV ClttTTY 1 'tfcnKLtSOA AlYAR (19U> 

I L R 39 Mad SS6 
I » - ■ ■ Agiinst prel nmary 

decree trhefher competent ichen appeal i$ filed after 
tHe pnising of the final decree b"ti fort if i» eigntd— 
Cnil Proeetlnre Code { let I ofljOS) * 97 Where 
in a Sint for declaration of title and for partition 
instituted on the oth July J915 the preummary 
decree was made on the 14 th August lOlf and the 
final decree was pa sed on the 11th November 
I9IC hut was not drawn up or signed till the ISth 
November 19IC and in the zneantimo on the IQth 
Novem^r the present appeal was preferred 
esainst the preliminary decree and the respon 
dents rai ed a preliminary objection that the 
decree having been passed at the date of the filing 
of the present appeal the pre ent appeal was in 
competent Held tlmt at the date when the appeal 
was prefcrrid the oiilv decree the tiefendant could 
leppeal again t nas the proliminiirv decree as 
clearlv he was not able to appeal against the 
final decree of which ho could not obtain a copy 
Xbc right of appeal given bv s 97 Ciril Proceilurc 
Code I not taken away ba tho mere fact that tho 
dudgo has passed the final decree Bhao ieaN 
CuAM>Ra.*lvAZBAPra Das i IsU^ Chavdba 
Kaiboita Das (1918) 23 C W N 831 

— Clange of ease in 

In this case it was /rWthat the lower Appellate 
Court had erred in accepting and acting upon a 
caKo made in that Court but not m the trial 
Court BntEVDFt ICisiiore ’llA.vrKiA < Doucat 
KUAN (1917) 23 C W N 856 

admission of subject to being in 

time — practice— Lfmitafion Act (V of 1803) 
s 5 — An adoiiSBion of a time passed appeal 
subject to any objection that may be taken sub 
Bcquently is irregular The High Court wiU not 
ordinarily interfere with the direction exercised by 
a lower appellate Court m extending time under 
s 6 of tho Limitation Act 1908 but if that court 
Iiaa not in fact exercised any discretion it is open 
tho opposite party to raise the question in the 
High Court SlnrAjofAD Abdui Aisrir v Csa 
TTrasnuj Sauay 6 Fat L J 444 
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APPEAD-fo^fW 


APPEAL (CRffilDvAL CASES)— 


II 3irSCELL,i\EOLS— iTowrfrf 

— — 4dlitio»al Diftnct 

ilagtitrale — TTficIhcr appeal het to Dislnct Magu 
Irate from an order for secvnly to he of gjo4 behat\aw 
passed bp the AddHwnal Dis net Alagsstrate — 
Cnr^iital Procedure Code (Ael I of 2S9S) «♦ 20 (?) 
40G An appeal lies under s 40i d the Cnmuiil 
Procedure Code from the order of the Additional 
District AIap<trate to the District Uapstratc 
The Sc sions Judge has no appellate authority 
thereunder JfAUFVDBi EncMU t Euferop 
( lO-l) I L R 48 Calc 874 

^ . prtUmiPary dwrcc— 

Pinal dteret — Appeal enamel Ih. prrfiwmary decree 
after iJt pae ing of the final decree — 

■^ontraet Act ll\ of lh7^) » 72 — Pe»o//y — Sttpu 
la ton to tale inheres/ at reduced rate tf pa meat 
piincfKolly rnadf vhetlur penalty Uherc after the 
p-vsing of the final decree a partr appealed from 
the preliimnary decree but did not also appeal 
from the final decree //eld that Iho app aJ from 
the preliminary decree was ineomreteni AAirorfo 
wioyte Doii y 4d>ar Chandra Grow IS ( D J 
o'*! distinguished The covenant to accept intercftt 
at a reduced rate il it is paid punetualU docs not 
maVe the onginal rate of interest a pcnslly mthm 
the meaning of s 74 of the Indian Contra t Act 
Lnasi Pnosao CnotniatTi^ e PiMw^voa 
Pamvare (lOil) I L R 48 Calc 1033 

APPEAL COmnTTEE 

See McvrcifAL Issessment 

1 L R 89 Calc 1« 

APPEAL (CRnOKAL CASES) 

See pBivy Coocn, ppatnee op 

I L R 41 Calc 1023 
I L R 44 C^lc 876 

iimifiilion — I ppeal 

erroneously «a vrong Court— Bxlen^eon of ume 
—^tffictent cause — Indian LemxMion jef (/t of 
1908) e S On the t2th Januarv 19.0 the peti 
tioner was rmlcnced hj the Add tionnl Di inct 
Magi Irate to tno sentences of 4 years and 9 
months rigorous imprisonment rei>ecli>el} Tho 
Ecntcnces to run concurrenth On tho 2nd Teb 
ruarj 19‘’0 his conn el erroncou h prestnui an 
appeal to Ih Jlich Court winch ' a returned on 
tho 21st lelruari for pr entiUon i tb proper 
Court and was fil'd in tlio Sc ions ( oiirt on the 
same day The So ions Judgi- ibsmis eJ it as 
time larreil reljing on SintSingh v ^iin (//5 
P r loos) Tho pcfitioncrfil J a revt loti to the 
Ifigii Court Held (hat tho case of 8a I Singhs 
Qoun (JJ5 P / lOOS) IS diStin'Tiishshlfl from 
the ] resent ca e on the facts and especially in 
osniuch AS Umt was a Dvil Appeal ihis appeil 
Veing » criminal ono there is no uccessful Jiti 
pant who has secured am vstiiable right 
Iho Crown cannot be said lo gam anything bv 
the opfcnl Icing di mi seil as time barreil a< *11 
that (no Go\ eminent i or shoiil I be anstoua for 
IS that fiisticc shoiil I be done Aarso die v Bat 
Gungnhai 2 L 2 Jd Pun o J referr^ to w 8a«S 
Sinoh V ildS 2 P 190S) dislu^i bed 

Iltli a1 0 that the api cllant who is ta lail should 
not be dipnieil of the adiantam of bavu-g his 
appeal heard merely becau e his counsel had 


been somewhat careless n filing tho app al la a 
wrong Court and the period of appeal should 
ftccordiog^} be extended SeRti. Sivcito Cpow*? 

I L R 1 Lab 503 

— — CriMiartl case — Prac 

lice— D»fy of Appellite Court tn dealing udh Pie 
eitderce on appeal — Proper /lanjpoint — Coniictinn 
not la be upheld utilisf g nit leyond Teasonat'e 
doubt affiriiialiiely estnhhshed — Cnmtnal Procedure 
Cetde (let I if ItoS) s 423 In an appeal from a 
comictioQ It H for the Appellate Court as it is 
for the hrat*Court to be ati fied nfRrmatuclj- 
thot tho prosecution case u sub tantiall^ true 
and tl at tho guilt of the oppcllant has betn estib 
Lshed beyond all reasonable doult To hoi 1 that 
unle s reasonable ground is gnen to the Ippellate 
Court for differing from the lower Court the 
Appellate Court must acLcpt its 15uilin'’s of fact 
is to approach the ease from s wrong standpoint 
ka^ensN Alatui i TsivEr (lOU) 

I L R 42 Calc 374 


APPEAL- FORDSI OP 

See MiDViS Civil. COUFT Act 1873 « 7 
I L R 38 531 

— 8in( /cr cccourfi in a 

J/unsi/ 3 Court — f pa i g a I tree for tnere 
than Ps 000— ippeal lying to Ci IncI Court and 
not h the Iliglt Coirl ivider s 23 of t/e Alndras 
Cm! Co'tO Act {J22 of IS-S) U here a District 
itunsii passed a dLcrce for more than Ps 6 (XX) in 
a suit for accounts wherein the plaintiff lalued 
the subject matter of the suit at nn sinount within 
tho pccoDim jiirisdi lion of the JIun if /{rU 
that under s 13 of the tfadns Civil Courts let 
(III of 1873) the appeal from tho hlunsif s decree 
lay to the Di trict Court and not to tho High 
Court Ayyala Noirfii v Bamasteami P ja 
Civil Miscciiancoiis Appeal No 131 of lOIo and 
Chalkannlh VaJfoti v Lhathanath hunhunm 
A2enon 4 Vad L J 43 OTcrrulid 2jg tulli 
Bhujan v Chndrn Mo/a i Ba lerfee / L 21 32 
Cxk 0$2 OiS disitnted from Alat'amnnl r 
ChiHuata On»l n I h I 2 Mad . 0 rcfirred 
to KfcVTvWi Chette t \ESKiTtNaR» iwa 
(1910) I L*U 40 Mad 1 


APPEAL FROM ACQUITTAL 

S '•TSTCTE ■‘4 i -J tin C lOJ «s 

» ASD _ I L R 38 All 168 


APPEAL FROM ORDER 

tree Ji pl dictiin 

I L E 45 Calc 826 
APPEAL IN FORMA PAUPERIS 

% Crvtt PaotEDiPE ( DE (lOin) 0 
XLir Pi I L R 40 All 381 
See ri-D EnrsF 1 L P 48 Calc ^81 
See SccrBiTi ror Co t 

I L. E 42 EOSJ 6 
■ , I - - - . ■ ■■ I. ■ I. . . 4ppl rat rn tj f d in 
fun*— Dll is> il of f'e tippl at on tjf l c' on 
etppra — t ran t g tin lojt/co t ft a d pij- at 
thcreo/ in I ere <Se t of on appeal — Prartxe of pro 
rouneing jud'tn ■! on Irihj rrprecn ! An 
•ppLcaiiort for leave to ap*<3t i J^>ma j pern 
aecompunvin^ an un lamped laemo andsm o 
appraC fiW in time was *ejec ei by a i>i ri 
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APPEAL IN FORMA PAUPERIS— -on «I 

Court some months nftcfwatils ilunng tho Christ 
mas hoIuh\H On tho Tcopcnmg tlaj the npprf 
iatvt applied hr and obtained from tho Oiort 
three weeks lime to pay the court Ao oa tho 
mcmorandnin ol appeal Tho court Ice was i>aid 
within the time allowed I/chf («) that tho 
appeal ^las in time and must bo deemed to hate 
been filed as on the original date ol prcstntalion 
(n) that the dismissal oi on application to appeal 
in /ormn jJtn/jiens do s not nccessaril? Icvi to a 
dismissal of tho memorandum of appeal and 
(til) that an \ppcllato Court has •under 8 149 
rivd Iroccihiro Code power to grant timo to pay 
tho requisite court fee /Sit Fid v De at ATonor 
ifiai 1 L It ilom SSO followed Kaixs 
TAD iVA r SLiinsmvjs PuiAi (191C) 

I L R 40 Mad 687 

APPEAL TO fflGH COURT 

Sre Ar>CtEST lIOSUMfST PPtSEHtA 
Tio't IcT (Vfl or 1001) <-s 10 -I 

I L R 42 Bora 100 

S{ Si r UL Ai n \i. 

1 L R as Com 340 


APPEAL TO PRIW COUNCIL 


se \iirit.— 


Sc Citlt- ProcBOCRC Code (1''03) — 
a 4“ AVD lOO 8 Pat L J 339 

- no 

8 lie 18 C W N 846 

Vre Land 4eQtrisfTrov Act (I op 1894) 
s 4 1 L P 37 Com 606 

see I ease TO ArrEAL to IVi’.y Covsm, 
1 L R 38 Bom 421 
See Liosl roActmosKBs’ \ct 1879 
s 13 4Pat L J 493 

Sie LtiirrA" ot Act (I\ or 1908) s 12 
Sea I Arr 179 

I L R 38 All 82 
S’tc Pbity COtJBCIL Atfeals 
Sm ProcEDvrE 


• mode d! 'vslnsboo !0T — 


Stt ClML PROCEDUBE CODE (AcT \ OP 
1903) s no I L H 39 Mad 843 

nhelber lies from coa*eat decree — 

See CiML CRocEDimc Cons 1908 ss 

109 AMI no 6 Pat L J 383 

Coasoljdutioa of— High Court has 

inherent powers to anow consohdafion of cases for 
reasons cthi r than Iboso roentjoned m Cbwl I n> 
ceduTc Lode IS03 0 \il r 4 C«acdio*t 
H vri Pr* ID Tai t Dru Kishok 1>a$ 

SPat L 3 448 

Land AcquI illon Act— (/ of J8!)4)^ 

itc<ird (ij the Court — Ippenl iMrtfrom xncomptitnt 
Tht Collector haring made his award under the 
^nndsAcqui ition Act ISOl ns to tho a slue of the 
'vNjiich had heen taken for public parpo cs 
jj- 9 Jifd^a of the Chief Court afiirmcd it Aiitiog 
"nder tho Act means & 
*lson'/fi ^‘^1 Court ot Oncmal jurisdiction and 
from h\Court to which an appeal is given 

awar •'* of the Court lltld that an 


APPEAL TO PRIVY COUHCIL-conM 
appeal from tho llizh Court was incompetent It 
was not ciprcsslv gi\ cn by tho Act and could not 
bo implied I s'ooov IIotatopvo CcypATi Ld 
t TnE CoEiACTOr of Rs'-cioov (1012) 

L R 39 I A 187 
I L R 40 Calc 21 

- ■ - Limitation — Period bclmen ths aiQmng 

0/ tie ji»d<;inen( and the ife'rer how Jar aHoiced to 
be eateulaled in sating fimifafion in filinij Priv'j 
CoKRcif Appeal — Ltmtlahoit Act {IX of 2905) «> 
S J2 Sch I trt liS irhcrc tha appellant to 
His Majesty in Council has faded to apply for a 
copy of the judgment and decreo within tho 

C iod altowci for filing tho appeal ho cannot 
allowed to aaj that he was jircvcnlod from 
filio" tho application in timo by reason ol the 
decree not being signed and ho is not entitled 
to ask, tho Court under a I- of thf* Imitation 
Aet to deduet tho period between tho signing of 
tho judgmeut and tho signm^ of tho decreo m 
comjniting tho porio<l o! limitation for appeal to 
Ifis Majesiv in CounciL Ptehi \ Ahtan vllah 
Klan I I n 12AU 4G1 rehedon isniJ/ndftnh 
fit cr T llaienrjt it Jlaut / i F 2J Calc 101 
disUugiiutiel IlAuisn CitAYUEV TnwiFY r 
CnsNbPAR COMTANY LD |1912) 

X L R 39 Calc 766 

Proviocial Insolvency Act— FijM 0/ 

apjital to I rtrij Council on tthnl it reit —teUeri 
Potent oj 2555 tl SO—Ciiil Froerifjre Colt 
(let I of m$) if m no and O \£l 
r 3— Preuntml /nwUency Aet (HI of 1007) 

*» 4C 47 The right 0! appeal troca tno High 
Court to tho Pnvj Council rests on cl 39 of the 
Letters Patent of 1695 read with ss 109 and UO 
and 0 XLV r 3 of the Civil Procedure Code 
The PrOMncial Insolvency Act does not interfere 
with any right of appeal to tho Irivy (jcunoil 
that may otherwise evist Somiay Surmnh Trad 
iwg Corporation Ltd v Dotabjt Curtttji Shroff 
I L S 27 Bom 416 referred to Where an apph 
cation for insolrcncy was dissiisscd under s 15 
of the Irovincial Insolvencv Act and an appeal 
was also dismis ed in the High Court under 0 
A.LI r II /2«W that an appeal to tho Privy 
Council was competent if tho matter was appeal 
able m other ways CcuTPArAT Sinoh Dogse v 
Kiiapso SiNcic LiciuosAsr (1913) 

I t. R 40 Calc 685 

Sales — Ordtra under ss 3II 312 of 

the Cm! Proeedare Code 18S2 tonfirmitg or 
ntUtng aside safei — Civil Procedure Code 1SS2 
ss 5SS (25) 694 695 696~Orders declared fnal 
I JW — A lung aside snh »« execution of decree — 
\on represesfafioa of minor — 2rregiihirtl»es in pro 
clamaitoa of rtile— Cwil Procedure Code 1SS2 a 
ZSt — Vttd r eshmafion of talue of property — Pights 
of vtofAer of ininor ns Aw luifnrni guardian An 
appeal lies to Ills Maje ty in Co ancil from an order 
unders SllandSUs tting nsido ot coofinnmg a 
aalo notwithstanding tho provisions as to such 
orders being final contained in s 683 (25) of tho 
Cod© Tho definition of decree in s - of tlie 
Code is not oppheablo to Chapter \LV (relating 
to appeals to His Jlajcsty 11} Council) Tor the 
purpo e of that Cliaptcr a definition of decreo 
has been therein adopted which is special, and 
diOers from the meaning It bears clsewliere in tho 
Code The word decree in Hiat Chapter must bo 
read as hemp equivalent to decreo judgment or 
order Bo read final orders may be appealed 
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APPEAL TO PRIVY COU iCIL-^onfa 
against to His Ma}e..ty m Council under s 
and that provi ion cannot he restricted by the pro 
Tisions of 6. 5S3 (75) that saeh orders paMcd m 
appeal Jiall be tinal In this case which was 
an appeal from an order o! the Iligh Coart con 
brnimg a sale in csceution of decree and rerer ing 
an order of a Deputy Commissioner which set the 
al aside it appeared tlut the judj^ment debtor 
had died p nding the proceedin s for attachment 
and ale leaving a widow and a minor son and 
that t!ie whole of the proceedings subsequent to 
his death were without notice to any one repre 
enting the minor that the sal^ proclamation 
had not been properly made and did not contain 
the particulars required by a -57 of the Cod© of 
Civil Procedure ItS- cspeciall those as to tho 
value of the property which was gro ly under 
e timated tliat the property was sold for a very 
laad quate price and that there was abon lant 
evidence that the appellant liad uCcred substan 
tial injury therefrom i/efd {reversing the dtci 
Sion of the Hi"!! Court) that there hal been no 
proper reorcscntation of tho miuoi and that the 
above matters constitited laatcrul irregularities 
la pubh hing and conducting the sab within the 
zneanin'' o{ a 311 of the Code which justified 
tho ssAm aside o! thn sale Then, were con 
current de i ions o! tho Courts in India that tho 
Court ol Wards never took charge of the property 
of the aino and their Lord hips came to the same 
con la ion IJtld that inasmuch as tho interests 
of tho minor with regard to the property were not 
m fa t repTCscnted by tho Court of Wards it 
was open to his mother as tiis natural <niardian to 
appear (as she had done) and repre nt him in the 
proceedings and his appeal was not rendercl 
incompelont thereby krtsitva PrnssD Sivoti 
c "Moti CiUND (1013) I I R 43 Calc 635 

Penal Cod -(4et \L\ of IS 0) 

55-? 103 — Ceiiiicfioii tchen to Ic scl « tde on 
trjipcef — of yrincjyfej of Tuiliral juthee 
or ffrnte iiyus/ice done or daregard of leg'll pro ett 
— S sp eioii of gul — Inadnuaubh and fteawoy 
eiidtvee admit I and ui d to graie pret idire of 
acens d — n e of rtUa^U eiiden e When their 
X-ordslups are of opinion that by some di regard 
of tho form of legal procos’ or by some Molation 
of the pnncipl i of natural justice or otherwise 
Eomo substantial and graio injusti o ha been 
done then whale er do ibts the\ may have of 
tho appellant s innocence or whatever su picion 
the} may entertain of his gult or however great 
may be their reluc anco to interfere with or 
overrule the d ci ions of the Indian Courts in 
crinimal matters their Lord hips think they are 
bound to advise llis ilajc ty that tH^ convi tioa 
sho lid not bo allowed to stand In re D» 7 I 
A 0 loO referred to and followed Their Lord 
ships have come to tho concl i loa that injustico 
of tho Lm I m ntioned above has b n done in 
this case b\ the aJmi ion of a >as bods of 
whoUi inadmis ible hearsii and othc. evil nee 
and tho cMdcncQ so aliiiittcsl has been used to 
the grave jnjudico of the a'o-i d and that at 
the end of the hearing before tho Sc ions Jud^e 
there di 1 not csist snv reliable evidence upon 
whi h a capital convict loi could be safriv or justly 
based \aithi Natiiv Pillvi t The Kiao 
Eairriior (1913; I L E 33 *ilai 5M 

ReviJW— Cir 1 Procfd re Ole (4et I 

of tOOH) 0 \LMI—L<l<rs n/ro, tS'S eU 


APPE\L TO PRIVY COUNCIL— oi^f 
10 i3 — Sinelion for proa ttun — Crumml Pro 
eedire Cod ( iel V of IS^S) s 10 j Vn ordc 
sanctionin'^ p o ution mad in the course of 
a di ciplinary pro eeinc, against an a torm-y 
under cl 10 of the L tters Pa nt of ISfi is 
not governed bj el 33 and thereforo against su h 
an order no leave to appeal to tho Privy Coaucil 
can bo given Clane 3D of the Letters Paten 
empon ri the Iliga Court to de laro tho fit 
n s of an app al to the Privy Council m any 
matter not being of criminal jurisdii-tioa if i 
is a final judgment de rco or ord r of th 
Court made on app vI or in the es rciso of on 
ginal jurislictiou \ pro ceding uadcr cl 10 
u a du ipbnsr poTer irh: h do s not fall und r 
any of tho juris lictjons sji ci lod in tho Lotteri 
Patent aul thus i not •Govern J by cl 39 Iv 
TUE vivTrEft or vs Attofnev (1914) 

I L E 41 Calc 734 

D^ath 01 plltotlil— 4py /' inJ — S ji 

tj tel mid alop on bi itiioie ns nsii ii7 anl rs 
affect 1} reur ifittfi; tnerei' of pfiin7i£f— Pijl' 
0 / cotitng it rei r ion r» to b join i a* p’lutl fji 
• n pr 1 lupine ret r^ion ret n^C pil Proeeiare 
Code ( let 7 of mS) 0 I r 1—Sml to ttt atA 
6y mdoti — P i lor of appeal — S ibitilJ 
ho I of ptrlies on r cord— 5 'null of right 1} eu 
The appeibn brou at -i.jiii*' ms* tho res 
ponJenU to I asid ii a bptioa of the s oaf 
respondent bv thi h c rv ponl nt as bom lUcga 
and invalid undrr th ilmlit Law anl for n 
declaration that it did not allc t his interest in 
the an tral estate of one T of whom he 
cLaitncd to be th ncaie c rtver naa v heir The 
ait was li mi cl by both Ootrti in In ha and 
the appellant fih 1 an appeal to llis 3(ajcsty in 
Council pendin'* which he di 1 In an application 
by his grand on as tho solo stitvivmg member of 
his grandfathers famJa and al o on his death 
the next rever loiiorv heir to the ea ato of I tot 
an order that his namo bo rub titutcl on the 
record for that of the appellant and that tho 
app al bo rev ivod £7eM that the petitioner 
was entitled to tho orde as! cl tor under O I 
r 1 of tho Civil Procedure Code (Act \ of 190S) 
whirh declares th per ons who may bo jointed 
III ono suit as phintifls A suit to act a ida 
an adoption is brought bv the prcsiimptivo 
re er loner mar jire ntativo opacity and oc 
behalf of ail the rever oners Tho act com 
pUiucl of IS to thuir common detnment, just a 
the relief aou''lit for is for their common benefit 
Under tho above ml tho oniin ent reversioner 
may bo jomed as p aintitl m tlie presumptive 
r ver loner a m anl if o i fohowa that on hi 
death the next pr ainable rever loaer if 
entitled to continue the su t be^in bv him Th« 
two km Is of salts whi h the Indiau law permits 
to be bros''ht in th hf-* tm of a fcmi' own 
bv rever ion s fo a di*"laratun tha an a Ion ion 
made bv her is invahJ or an alji*nation ed*' ed 
by her IS not bin lin a'minst the mheri !•' e [8“* 
articlvj IIS and l_o of sch Ijl'* I of the Linuts 
tion \ t (IX of 1905)] a'llioa"*! th ) diJsr la 
ebswa t r will b foaal to b th same in both 
m laa e ai re.irdi tbs pos lion of lbs pUiat 2 j 
so far aj tho pant for d*- u on Is coa'-'ra^f and 
tho test of r«j jQi l^a t is irr levant to tbo inquiry 
whether the con in ent reveMiaa r is ent-lW to 
continae th sail commen'^ bv the p'esumo its 
reve on*r It u th* common mjory to the reref 
Sauers whi henutlci them to ne anl theqiNt-oa 
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APPEAL TO PRiyy COUhCIL-fonW 
js ■whether the ripht to sue urriTca apart from 
6ny comideration vl ether or not the next pre 
sumahlo heir is the legal tcj-rc cntolixo of the 
ilecca cd pro iimptivc icvoiBion r ^evkati 
yAilATA^A I IIXAI t SrUUMJilJI, 

I L R S8 Mad 406 


— — Civil Ficccduie Code (Act \ ot 

J^GOS) S IDS— Gripers rmnrdivq ri&fj'inrf on? r* o 
as to It apfcaMfe to Pru}/ I'ro 

c dure Cede ( lei I cp''0S) « XOo Order of the 
High Court iCNCirirp on nircal two dcci ions of 
the lower Court and rtn'inding the co ea for trial 
either on the prcimJ that tin. lower Court was 
wrong in eh nu inp (he nut for meufficitncj of 
thenleodirg nnil the other on the prountl that 
the lower Court was wrong in «h iiu mg the eiut 
on tic plea cjihar contained in s 43 of tic old 
Civil Proceduie t ode ore purelj ptchmmarj or 
interlocutort oidera v hich do lot decide the 
rt pectn p Tigl ts ol the parties and we not :^nrtf 
orders within the nicaninp of n 100 Oxil Fro 
cedure Code o os to he capable of being appealed 
against to the rrirv Council fTiri'noroyntBo t 
O ojiolflsatni I J P IZ Mad 340 followed 
Snii/id J,fv ?/or Uositw "V Dodha friti I L R 17 
All XJ2 applied PorlcaT Aweercout 3<i Btgsim 
20 jioo t A 240 250 referred to 6 IOj 
C iTil ^oceduro Codci docs not apply (o appcflij 
toHisMnjestj m Council \ t*rBi'rts\*.oA Rovr 
t LARAsnin* Rao 

I L R 28 rtla4 S09 


teWers Pateaf afairai— 7^ 
39— Ductplmari/ froceediv^i andtr clatttt 10— 
RxQhi fo jiie feute to appeal fa Pfttij Couneil 
Diaeipbnary ptoecedmgs under ebu o 10 of tbo 
Letters Parent are not apfieakble under clause 
SO and the High Court has no power (o girclcaTo 
to appeal to the Prirp Council from an order 
ras cu m the exerci o o! such tun diction In re 
an Afi'orney I L P 41 Cale %4 followed 0 
S D y Goterittneni Pleader I L P 32 Bam 
JC6 and Tetletf v Jai Shantar I L B 1 411 
726 referred to In re S B Sorbadhlory 31 
I A 41 explained PAiiciiiwitjiA A^vak i 
The rBEsn>E>T or tbe Vakjis A&^ocutjo-s 
H ion Court Mathias (1914) 

1 L R 39 Mad 128 


■ Appealable value — Coafract — Bna.eh 

flflejcd bij both parties — Plamltf e fkalliat counter 
claim not adinusilte oicrrvtcd — Point not rotsrtf 
in pfomfi^e ajipeal again ( decree «n de/nfants 
fatour if niav be (olen by plainiif in tie Priijf 
Council on rfe/eTicfont e appeaf again t decree in 
pffliTitt^s fatouT in Appeal Court Ifberc plamtiS 
and defendant cadi alleged breach of^contract by 
tfio other party making claims and counter 
clums on that basis and th»> plamtifl a contention 
that the defendant s counter claim was not 
admissible under tbo Code of Civil rxoccrlnro 
being overrukd decree was pas ed in defend 
ants farour but the plaintiS did not raojim tho 
qiie tion in the Appeal Court which rarer cd the 
first Courts decree and made a partial decree in 
favour of the plaintiff Jltld on defendant a 
appeal to the P/itt Cciinei] that tbe question of 
the odmi ibiliH of tl c counter claim roust bo 
taken to have 1 cen decided between the partJra in 
with the contention of the. defendant 
be remitted to rai e 
showing that defendarts claim oo appeal 


APPEAL TO PRIVY COUACIL-eoiff 
could not come up to Ps 10 000 m value Lcstn: 
A Co 1 N OiiiJAn CitETTun (1917) 

22 C W K 28 

IjEe for valLing ol Eioperty— 

sMcthtr al date tj ttif(i(vfi(R rf mii tr f rat decTH— 
II } ether glairtill ddafted /ictii yrcmij rcol tofue of 
f rc/rrfi— Ctiil PrccediiTe Cede (Arf 1 of ISOS) 
t JJO The point of time to he con idcrcd {av to 
llic value of the prop citv) ut dcr the tcccnd para 
piajili of t 110 of the Code of Civil Pioccdurc is 
tlie date of the jiidpircnt or final oidcr urder 
appetj to the PriTj Cm ml Alinn v Protf L P 
JJ A C 7S0 Vetfnrlnre \ Ltclane 15 Mco 
J C L Ihl Alohedcen v Pilehfij [ISOo] A C 
l'‘a Belgldshs Damedar dSaraiji IBP i»3 Calc 
hanl of httr South Males r Oic Ion L I 

4 1 C 2i0 Cccrcoger/nd v Jnggyl CfiiRder 

5 Vee 1 A 106 Mate Chard v Cnngn Jerslad 
I L 1 21 AU 1,4 L B 20 I A 40 and ^07«^ 
J If} ore ^mgh v Bam Cvlatn Snlu J L P 20 
Calf 1037 referred to The qiie tic.ii whether n 
tenanep is to be regaitled as one at will or one of 
ft penuanent nature is n matter in which a sub 
stootial qua tioa of Jaw is involved Moharam v 
Tclamuddm 15 C J J \0 and Paja AlvJiind 
Pebv Copt ^alhSalu 21 C L 3 4S referred to 
ITherc the jlAintiff brougJit his suit in the Mun ifs- 
Ooart and paid court ices cn the Mniia} reata] 
of Ps 4 4 iio IS not debarred from subvequently 
rvi<ing the point that the prepertj »i dispute 
trasm fact 01 the valiioof Rs 11 400 StrssxDRv 
Nath Rov i Dwabsa \iTn Chart vtAsn (1010) 

Z L R 44 Csle 119- 

Privy Conned leave lo appeal— 

Cud Pratedurt Code (Act 1 of JOOS) e» 109 (c) 
110 — Decree for dularahon in first Court— Dteret 
asi appeal aff<mtnff same and auarding damages i» 
addition — Decree if of affTmance—Cro s suit bj 
axplitant in respect of some mailer dtsmissecf in 
Iclk Courts and no sub lanfiot (fiieslion of law in 
tofird — Ccrli^cale lhal case clAernise fit for appeal 
madelo aioid tncoittislent detrte A having enicted 
a dam across a river sued B for a deciaration 
of his right to put tho dam across the river and. 
lor damages against the defendant for intcrfenng 
therewith D on tbe other hand sued A for a 
declaration that as riparian owner he was cntitlcct 
to the use of the water of the river unimpeded 
by the erection of the dam and for damages m 
consequence of such erection A s suit was du 
mi sed bj both the lower Courts but B s suit 
was decreed in tho first Court so far onh os 
regards the declaration but tbe Appellate Court 
modified it by granting a furtiiec decree for 
ilamaves fo^Ps 5 000 4 applied for leaio to 

appeal to tlie Privy Council m both suits Tlie 
vafoe of A s claim m the Court of first instance 
as aho upon appeal to the Privy CouneiJ was 
over Ps 10000 and tho latter covered not merely 
the amount decreed to B os damages but the 
deelaratum aho Jleld that tbe appellate decree 
m JPo suit was one medihmg and not affirming 
the decree ol the Ongmel Court and A was en 
tstled to leave as of right Tliat though the 
decree m A s suit was me of nffinsance and no 
substantial question of law was involvrd in it as 
the two sail were djspo ed of by the same judg 
ment anil involved tv a rnatenal extent the same 
nucstion m order to avoid incongmous decrees 
being tnado m the two suit* leave to appeal 
ehoulil be given m A s suit oUo under a 109 (e) 
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of tbf Civil Procodore Code LiGWOto Ptovid 

Srxcn r D J Teid £3 C W A 583 

Iq forma i)aQ"eris ap? al whellier 

mainlauiatle — Tlie Higli C<.«rt eimiot eotcrUm 
applications for 1 ave to appeal to the PnT% 
Council in /fir^Ti/j jvrwjvn «io7n<'n> ond ^sraw t 
Paj rtdra loj 1' C L J 3il and Psmli Vn 
V Jtfaj>na Kvi'^r, 3 P J J h9 folloucd 
Ambi r SriMTtvi. hajimu (ISIS) 

I L E 42 Mad 32 

Iinttl order ” meaning o*— Order 

^ro//y rfispwtRjo/njJlfi pJ j>nrtie^—Co»tr t{ icirt 
rrtitralion rlavs(~4il>ifraii07t !rl(7\ r/ 1$99) 
IS—Cinl Prac iure Cod 25)3 s 109 IIP— 
('ro'if of c rtifta/f (fal volif cj mflfhr «h «* 5/ 
ere tied Ps JO 600 The decision of the (ouit 
of Appeal la Encland as to nlnt is a final onl r 
IS t! at an o det w final if it finilh di }» es of ilie 
rights of the parties Cafainan i 11 irrer f/5^2J 
I Q D 731 and 2Jo_ on \ 4ltr tthaMt I >uon 
Disfrict Cotincif [25PJ] I K P \1 reftrred to 
In a suit for damages for an <Usg«l buach of 
conlnct for the sale of cotton the contract con 
taio^ an arbitration clause ami the defiodsnt 
applied under section 10 of tne Indian Arhitra 
tion Act (IX of 1803) for R tay of proccedia" 
rnth a nerr to tho i sues bcioe referred to nrl» 
tcatiOR under that section The Trnl Jud^e 
granted a stay but ©o appesj the Court of the 
Jodiciol Comiui sioncr of Sind reversed that order 
and refused to ta} the proeeedio « On an 
application to the Judicial Commi toner Tot a 
certificate under eetion 103 of thr C jmI Procedure 
Code 1908 with a ti re to appeal to thu Priw 
Council the Court of tho Judicial fiiiuni sioiier 
being of opinion that the order refusing a tr« 
nas a final order granted a ccrtiGcaU und r 
section UO that the ralne of the matter in di pute 
exceeded Rg 20000 and the appeal einie to 
Ills At-ijcsty in Council On a preliminaf3 ohjcc 
tion b> the respondent that the ordir refusin* « 
star rras in fact not final and that the nppesl did 
not fie Held that the order under oi^al did 
not finely disposa of tho rijits of the jmtie 
but left them to be detemuned br the Court in 
the onlinarr iraj It nns therefore not a Imal 
order mthm a 100 of the Cml locednre 
Code 1DC8 which rtlates to appeih to the Pri\» 
Council ond appeal was tJunfer di tni d 
PaS!cii<.s» hlaMCiiAL 1 Go'J iipna'>D\s 3i 
SHAMliS KaTA^C«%^D (1 ' 0> 

I L R 47 Calc 016 

Compiomisc of suit sgams* ci nors and 

ofbei'—An order of tl e Hi^h Court af cr contest 
Ij Loth parties liecid np nhefi cr an order of tL 
lower Court rioonlinp n toin’-romi. e wss r-tliwl or 
not IS not an otdir bj con ent and theref > e m a 
proper en e an appeal Airsuch on o dec lies to the 
PriVT Coun i! liaj !\i to e !>« i Bsjt 
CiitT-Aii Ssni e Pat L J 1”1 

APPEAL XnmZB. LETTERS PATENT 

See in PrrsiotMrt Tow\ 

I L K 34 llti 121 

'tp/val fUd bejfot 1 

hne — Ippficofiun /or trcv e of rfilir— Drf/y r -t 
tfevie f t-y n Ijptal J eia (?« order 

—OritT omo^inXa fo j\ dyrncei vTdtT e\ JS ^^herw 
on api'cal has locn pre mfed bevo’-d the lime 


APPEAL UNDER LETTERS PATENT~<e« d 
altowod by law and apphoafion to cveu c the 
defav refused hr a single Judge of the High Court 
the order of refusal amoimta to ft judgment within 
tho nieiDing of cl 15 of tho Amended Letfirs 
latent and can bo appealed from under that 
clan e 1 iitciUMiRi, Ct\oiDiT«i t SUiiaPEV 

■MorEsuwAW (IDIT) 1 L R 42 Bom 2S0 

APPEARANCE 

Se Dismi s\l ror defult 

3 Pat L J 3S5 A 4ol 
5 P t L J 1~ 

'lee Cs rvPTE Decfee 

r L E 41 Calc 951 
See ForEiLN Decpse E\FrtTi("ior 

1 L R 39 Mad 24 

bond lot — 

^ f CriMjsvt. ProcEDtre Cooe ( Ver \ 
OF Io3St ^s 00 oOf iso or 

1 L R 33 Mad loss 

APPELLATE COURT 

See BniiBii Ll^D Prarsti \tT 

< I3o I L R 4^ Bom 13‘I9 
Set ifMi, ProcEDirE boat: 188 « 

5G3 r L B 83 Mad 4”" 

See Cjul PnnrtriiTrr forr l'\'s — 

0 war R 1 3 L R 37 AJI 326 
i» \Ll r 2- 1 L R 38 Bom 665 
I L R SS Mad 414 

if CoMrFNSsTiov 

I L P 83 Calc 157 
iff IruTHi. I L R 40 Calc 871 
• See PciiAVo 1 L R 41 Calc lOS 

Sr# Cpiun iL I pot Ef 1 1 L 1 01 E w - 
I L R u9 Calc 10^0 

change ol~ 

icr JtRI It Tlu\ 

I L R 3S Calc 639 

DirecUos b? lo add patfirs — 

6 f J EMVNf r L R S7 Calc I”! 

fluty of„ 

V Pi iL Tl E I L R 40 Calc S'S 

Judgment of 

f Jio MS I L R 2 Laa 3 6 

junsdictioa of — 

« toosrxv's VL Lviics E 

I L R 42 Calc 6*5 

‘<f# CniE PpOtEll'BE toIE 10 

O \bl p 3* I L r 43 AIL 

St CriUNtU llKCllPE 1 IE l!s 'i 

!«« I L R 3“ Mad. 153 

leave to Kllhdraw nit hr — 

S e CmL IrtvEorEE Cooe i tc-r \ <r 

loO') V 10* ( ) AVD O Will r I 
I L. R 40 M-d- JL3 
X L. P- 44 Eom. 533 

Sc Jret nicTfos 

I L. R. 44 Calc, 3a- 
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APPELLATE COERT-conJcJ 
< ' ' - power o! — 

iScfi Civil rroocmrLJ »> 

0\LI r r 22 53 I L R 1 Lati S98 

b 107 I L R 42 All 43 

See Costs 1 L R 42 Calc 451 
See CiiiiCfAL PRoccoir" Code s 19j 
CL (6) I L R 37 All 439 

See Dccony I L R 41 Calc 35 

ice Hindu Lam — L et u- Nrees^m 

I L R 38 (Mlc 721 
See PEiiAND I L R 44 Calc 929 

power ol to allet finding — 

See Riotino 1 L R 39 Calc 8''6 

Jiji er o c'ter to i e 

<to» wndcr a IIT, Penal Code to ont. r a 3^3 
icltn the compiO)i o?j«t charged tins other thnn to 
can e liurt — lame of rule and order for bail l>j the 
High Coorl — Dtit>j of the 1/ojnfrafc on rcceiiixj 
tnfjffialton of the gun h/ <<'fc;i’oin /" o» i CotnscI— 
Delay \n trxnamiitmg ih (ml ord ra—t rtwinal 
Proeed\ir6 Code ^ i<.i f of /f/SJ d t Hio 
Appellate Court caanot alter a cotw iclion of riotm^ 
unact B 117 of tliv lenal Code witn tbo comoioo 
object to ejecting tb** comphinantB from thew 
Lomestead landj to ono unci r • 523 thereof 
^Vhcn a rule )S mued by tbo High Coart and the 
proceedings Btaycd and d fort ort when an order 
lot bail 18 made tbo Slasistrate on receiving 
reliable information tbercof such as a telegram 
from tbe counsel m th case is bound to act on it 
jmmediatclv tbouob ho las not re oived Iho 
Iligb Courts orders at the time l?aln«sar» 
Ptrahttd v Empreai 2 C ir N iOS followed 
All bail ordeis must bo issued from tho office of (bo 
Higb Court on the same day they arc passed 
jiTCspectiTB of the written order on the record 
liAL Mohak Makdsl V I-kALi luinotiE Biioimali 
ilOlO) 1 L R 3Sf Calc 293 

-- — Discrcfion o/ Appel 

lo*« Court »n the eowtitraUon of md nc«— /nt<r 
Jerence Kith findings of fad of Judge who «s and 
hears the tcifnessc* ruo os (o— Pronouncement of 
(Trial Judge aa to eredibiMy of uilnesaes not to be 
a I aside on a mere cal ulafion of probabihUes by 
Court of Appeal^Pelcianey of cross crammalion 
to credit — Trial Judg a opinion on eiidence vpkeld 
tVTulst It IS doubtless true tbst on apncaJ the 
whole case including the facts is Within the juris 
Aictioa of the Appellate Court it is generally 
epeakin" undesiraWe to interfere with the find 
jn^s of fact of the Tnal Judge who secs and hears 
the Witnesses and has the opportunity of noting 
their demeanour i^ecially in eases where the 
is-uo IS simple and d pends on tbo credit which 
Attaches to one or other of conflictin': witne cs 
Lor should the pronoimeeeieRt ol tho Inal Judge 
With respect to their credibility be put aside on » 
mere calculation of probabilities by the Court of 
Appeal Bombay Cottov Mawcficttoiyo Com 
taSy V Motilal Shivlal (1916) 

I L R 39 Bom 386 

, ■ men should reierea 

trialjudgt a ealimate of emlence Per RioHABr«n>K 
j — \ Court of Appeal should in gcntral bo slow 
to differ from the trial Court on a question of fact 
depending on tho credibility and verawty td 
wiincs cs But.there are cases uhero the tnal 
Judge has apprmched the evidence from a wrong 


appellate COURT-conW 

standpoint or has applied to that cvidcnco wrong 
standards of probability or improbabilitj If 
a trial Judge says that a servant speaking for Jus 
master ought notet to bo believed tbo appeal 
Court IS not obliged to accept Ins estimate of tlie 
Bervant a evidence In such a case tho question 
IS not merely a question of tho credibility of tho 
particular witnc s tbo witness bas not feen given 
a fair chance Theto are verdicts or findings 
which nro contrary to tho weight of evidence 
llcsi CoAVDEA Roy I BcriN BrirAHY Saha 
S vPDAB 24 C W N 800 

— — — 2 ouera of — Pemand 

for findings — Entire appeal siheU tr open for conai 
deration nt final fearing — JncoTjisleiif tnoferial 
facts tn the pleadings — relief in the nf/criiafue 
tiAcfAcr may be claimed— Allsrnatue cases how 
to be pleaded P at a time svbcn he was heavily 
inilchlcd pave somo of his itnmorcablo properties 
to ins wifo 6v a deed of gt/t aad fien was adjudged 
an insolvent Subsequently when assets were 
needed to hnnp about a composition with tho 
cnulitora the wile executed a deed of gift covering 
»nost of tho said properties in favour of tho 
tiiisband who thereafter died In a suit by the 
uito for the canedlation of the second deed of 
gift alleging it to liavo been executed under undue 
mOuence tho Subordinato Judge gave a decreo 
to tbo rjaintifl Oo^appeal tho High Court 
remanded the case to tho lower Court for finding 
03 to whether tlio fir t deed was a genumo trassao 
tos Tho Snbordinato Judge found it to bo a 
b namt tnosaction / eld toat the cstire appes] 
was open for cosiidcration by the Hipli Court 
at tho final disposal of tho appeal Held on tho 
evidence that tho first tian action was fictitious 
and tbo second genuiD'* OmoiAt Assiq'seb of 
Bcyoai V Bidva SiTHDtEi Last 

S3 C W N 145 
.-I — I - . Power of to after 

dccreo 10 favour of non appealing party 
DCBENDRO KAiOAYAB SlVOA V Kabendbo 
Nabayas Sihha 84 C W H 110 

When will npset Trial Contfs deci 

Sion in collision case — Otneral prineipfe that 
dectwon r»iu( te ronsisrenf v.\th case made by 
prtrlte* — Cows uhtrt Courts of Appeal should not 
vpset Trvtl Court a dectaion unless conitnc«f that 
»t ts wrong It is absolutely necessary that the 
dotenninvtion in a caasojhoufd be founded upon 
a case cither to be found in tho pleadings or in 
volved in or consistent with the case thereby 
made Tho fundainental principle that tho plain 
tiQ cannot be ppcmitted to follow a line of attack 
which tho defendant had no opportunity to meet 
IS of Bpecial importance in collision cases wbero 
tho accident hipjens very often in an cntinly 
unexpected manner and m an extremely short 
spoeo of time Beld on a consideration of the 
circumstaDccs that this was the class of cases 
where a Court of Appeal should in order to upset 
the decision of the Trial Court not merely enter 
tam doubts whether the decision below uas right 
hat he conv meed that it was wrong The parties 
to tho cause arc entitled as well on questions of 
fact as on questions of law to demand the deci 
Bion oltho Court of Appeal and that Court cannot 
excuse itself from the task of weighing conflicting 
evidcuee and drawing its own inf tences and con 
elusions though it Bbould alnays bear in mmd in 
deciding a pomt on which there is a conflict of 
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AFPELLME COURT-ironcW 
<ml ti tlmoa^ that it Las neither cm i f»r hcird 
the wjtnc e« rnJ I oulil ftn flv n sLc tine 

aPorarcc in tin irsi'cct \\ T Kees « Jom. 
^orvi. 2oC TV K 519 

APPELLATE DECREE 

See ■'Iirnis Estates Li\d W (1 or 
l^OS) s IQ. I L R 38 JTaa 655 

APPELLATE FORMS 

Sec JCTtlSDICTIOV 

I L R 37 Had 4'7 
APPELLATE SIDE RULES 

t CrniiNAL ProerDtRE Code ( \lt V 
OF -s 233 421 037 

I L R 39 Had 527 

APPLICATION 

Se Sasctio for ProszccnoN 

I L R 41 CrIc 14 
Sec Sen 1 L R 40 Calc 428 

for leave to opr>e J— 

See Ls-tvE TO TprEU. to Pnn\ Cot, sen, 

I L R 42 Calc 35 
' lor leave to -ue— 

S e ParPEE Sen 

I L R 46 Cate 651 

to readmit appeJ— 

itfi CTvii^ PrecEDrrE Cope lOOS « l.>i 
I L R 45 Bom 648 
■ ■ to eet asid-' Court sale— 

Ote ClVTL PfOCEPUBE COPE « Ho 

I L R 44 Had 654 
■' for Tvhicli no eirtes provision 

in the Code— 

;S'ee Cim, PBOCEDrBE Code 1008 $s 141 
l.,l asp 0 in r 9 

I L R 1 Lah 339 

to a wrong court — 

See IssoLVEscY Pkoceedisos rs 

I L B 39 Had 74 

verification of — 

Ste Pai^b E^^DE^CE 

I L r 33 Calc 368 

APPOINTMENT 

See&TAiipAcT 1809 s 2 Sen I 4hi 7 
1 L. R 35 Bom 444 

power of — 

See Risdd Law — Will 

I L. E ^2 Calc 661 
See Lessop and Lessee 

I L R "8 Mad 86 

APPORTIONMENT 

See Offeriscs to Deitv 

I L R 38 Calc 387 
See Lavd Ac'^cisitios — C osn?E>sATia^ 

I L R 40 Calc 64 
Sfe LeS'sOR asp Le see 

I L R 38 Mad 83 
See Lavd \cQEiaiTiov Act (1 op Ib94) 

AS 3 (6) 11 ASP 31 (i) ( ) 

I L R 37 Bom "8 


APPORnONMENT— eon/<f 

■ between zammdar and occupancy 

ryot— 

See LcfP Acquisitio'i 4ct 

I L R 38 Mad 395 
APPORTIONBIENT OP COSTS 
See Pemtiae Police 

I L R 40 Calc 452 
APPORTIONMENT OP RENT 
See Rest sun fob 

I L R 43 Calc 554 

APPRAISEMENT 

i< Besoal Iesascy ICT lisSj s 
09 AND 7o 5 Pat L J 76 

Sie ‘'ASCTIOV FOP PPO ECUTIDV 

I L R 45 Calo 386 

-ippliin/ion for 

appraiurteui of produce rent— Order pro7u6itinp 
remotal of paddy till a^^ratscmeiit — Disoheiience 
of order — Appheab\Utfj of t 18S of the Penal Code 
andof Order XXXIX r ” of the Cviil Procedure 
Code — Poteer to dtreet proieculton under s 188 for 
eueh disdbedttnee — Bengal Tenancy Act {VJll of 
1885) e 69— Penal Code ( 4c< Xll of 18S0) 
JSS—Cutl Procedure Code (•4ci J of 1008) a lil 
and 0 TXTJl r 2—Cnminal Proeedure Code 
•id (V of 1898) as 10 j 476 Thoirim.ry pui 
pose 6f orders under s 69 of Bengal Tenancy 
Act {VIII of 1885) Jsto prevent breaches of the 
peace and tho disobedience of a prohibitoiy orde 
under cl (3) falls nJthm the provisions of s 188 
of tho Penal Code Tho Subdivisions! Magia 
trate IS competent as Collector to act in each 
cases under s ]9oors 476 of the Cnminal Froce 
dure Code and direct a prosecution for such du 
obedience Laeshav Bor i Naua Lataiv 
Bazsab 1921} I L R 48 Calc 1086 

APPRENTICE 

unpaid if public servant — 

See Peval Code b 21 

15 C TV N 319 

APPROPRIATION 

See Covtbact Act (IX of 18 2) ss 
GI I L R 37 AH 649 

See Vesdor avd SpbVesdor 

1 L R 38 Calc 127 

of payment — 

See CosTBACT Act s 59 GO 

15 C TV N 443 

5s OOavdGI 1 Pat L. J 474 t 
^«e CosTTACT I L R 46 Calc 831 
See Sale for Vsbears of Pea'esce 

I L P S3 CJc 537 
See Vz SALE I L P 39 Calc 588 

to pnncipal or interest — 

See Payaies-t bt Debtor 

I L E 4S Calc 839 

— — When a debt is due 

which carries intere t and money is received 
without a definite appropriation on either 
tho money is Erst appropriated to the pa 
interest 3 Ier.a T _ v F 

Rua Partha ARAinr 

C 
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FPROVER 

See CBi3n>AL Pbocedtjee Code (\ct \ 
OF 1898) s 337 CL (3) 

I L R 37 Eom 146 
19 C W N 179 295 

See JIlMClTAT ELECTlO'f 

I D B 46 Calc 119 
See Paudov I L P 42 Calc 856 

whether Sessions Jndge can order 

comnutment oi— to Sessions lor trial — 

Sco CnmixAL Pbocedtoe Code 1893 
s 330 I li R 1 Lah 218 
IPPURTENANCES 

See Pbe fmption 4 Fat L J 420 
\PABLE LAND 

See Assissitc\T esemptio' 7 moM 

1 L R 37 Calc 697 

no pre umption ol po c sion for 

title— 

£es PossE<>SToi, 1 P«t L J l'»6 

ARAINS 


Lndhiana— Succe sioa by daogbter 

to self acQnued property — 

See Cv roil (Srcccssiov) 

I L R 1 Lah 365 

ARBITRATION 

See ^r3X^L I L R 45 Calc 502 
Set Apditbation Act IS'’-'’— 

See Civil Prooedubb Code 1882 as 
13 £23 AND SSo 

I L P 32 AU 484 
iSee Civil Procebeke Code ( 1908) — 
a 0 Sen IL 

‘ I L R 37 Bom 442 

89 $0 abd 161 Sea It 

7 L. R 43 AU 108 
ss 99 107 1 L R 33 AU 645 

s 101 I L B 38 AU 380 

I L R 42 AU 185 
s lOo I L R 37 All 456 

es 115 IGl 1 L R 38 Eom 638 
« 115 bcn II PAiA 1C 

I L R 4} Bom 832 
0 XVII B 2 A-D ^cn II 

1 L R 45 Eom 1181 
0 X\I B 3 0 WTV B 4 

5 Fat L 7 672 
O AXXII r 7 Sen n iSO} Cl (SP} 
O XXXIU B 3 Sen II 

I L R 38 Bom 68! 
See CoitPASiEs Act {\I or 1882 ) bs f7 
90 AKD 123 I L R 37 AU 273 
See CriMiN \r I BocEDEBE Code s 145 
3 Pat L 7 248 
V 25 C W N 719 

SeeNDrsKiiAn Agbiceltepist« Peliep 
Act 8 IGB I L R 85 Eom 310 
See BOMBAY District Mdmcipal Act 
(Bombay) s 160 

» I L R 38 Bom 47 


ARBITRATION-fonfrf 

See JcRisDicTiON Of Civil Cocbt 

1 L R 34 Bom 13 
See MAnoatDAS Lw— 'H osmvd and 
I' lYE I L R 33 AU. 683 

See PARTNFrsniP 14 C W N 1106 
18 C W N 1025 
See Spccmc Pelief Act (I or 1877) 
fl 21 I L R 33 AU 315 

•see St\mp dcty I L R 39 Calc 669 
See Umted Pbomnccs Lwd Pevenoe 
Act (in OF 1001) ss 203 to 207 

I L R 39 AU 711 

Award — not signed by all arbitrators 

at the ame time and place — 

See Ci\TL PpocEDCBL Codf 1903 Sea 
II papas 1.. and 10 1 P L J 306 

Decree in accordance with award — 

no appeal — 

See Ci\iL Procedlre Code 100® Sch 
II i-u- 1- 1 Pat L J 306 

mcconduct In — 

Civil Pfoceocre Code (IDOS) 
Sen ir CL 11 I L R SS Bom 60 

I RIPFREXCE TO ARBITBATIOV 
1 Zetlert raten/ 

ISeS tl J,e—Or^cro/ Jvdff re/usinff lo decideufietf er 
arbiiralfire are (jouij beyond ttoft of Ifmr authonly 
— > Judgment — Approl — Conifnicfion of 8u6 

«RtA)ion to artiirofion — In»ura«fe against rfre— 
Ltohtttfy «*/ Conpan j for further loss An order of 
n Judge dismmmp a petition to revoke a submii 
Bion to arbitration on the ground that the atbi 
trators nro goinj; bejond the scope of the reference 
IS a judgment witbm the mcaniiie of clauio 
is of the Letters Patent and as auch is appealable 
Such an order compels a patty to subnut to the 
jurisdiction of otbitrators tliongh he compUins 
that no such junsdietion evL ts It decides a 
rmcstion of right namely whether or not he is by 
tho terms of mfetcnce to arbitration depnved of 
his n^bt at common lavr to have the dispute 
decided m tho ordinary way in a Court of law 
It goes to jurisdiction and is not pa«3 d os an 
esercue of discretion The los or damage by fire 
which la insured against in a polle^ of insurance 
cannot inctudo loss caused bj deterioration of tho 
property insured consequent on neglect (if any ) of 
tho Insurance Companies to ti! e cate of it if they 
h«e taken po session A loss so can cd is not 
an inevitable or direct consequence of tho mis 
chief bv fire It is only whi re mi chief arises 
from fire (m fir© in uranee cases) and from perils 
€il the sea (in mirme insurance case ) and the 
natural and almost inevitable con cqu nee of that 
nil chief IS to create further mischievous results 
that underwriters become responsible for the 
furtlier mischief bo incurred ilontoya v London 
Aesuranee Company 6 Er 451 45S refened to 
Tho fact that a petition by nineteen different 
Comnanies was not signed bj all the nineteen 
Companies ami that the appeal from the order of 
tho Judge disnimsing the petition was by but one 
ol the nmctcen Companies and the other Com 
panics were nut parties to it would have required 
aenoua cOQald^ratlon if tho Court had to revoke 
the submission to arbitration but when tho ordef 
winch the Court passes is only an intimation to 
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AREHRATION— <0 H 
1 PEFErnsCF TO MvPlTr \TIO\— fo»frf 
the arlUrators of its opinion on tlio question of 
their ]un«diction it is imtnftleri^l whether nil or 
roine cf Iho Companies nro formallt parties to the 
proceedintrs m appeal \8 to the objection that 
even so far as tho petition is hv one Compana 
it IS siaied hy one of its oETieers without nnr 
authorisation ns requiml ba law the defect is a 
mere irrepnlarita which can be cured if necessary 
by the Companr puttinjt in a power of attomev 
showrnc the authontr given to a signatory 
Atl-vs V sniiacE CoairtNa LniiTEH t Vnaico 
BnoT IIseibhot (POS) I L. R 34 Bom 1 

2 ■■ ■■ ■ ■ ■lrliitrafK»i 1fl 

•{IXrf IS'J) » 19 — ^onlrnflbjbo iqM nnAtfil netti 
— irb tfa! on tlauM— Contract Id {/ \ o/ fS7») 

€ Cm AVhero on apphcation iinlcr an arbitra 
tion clause in a contract aras made to stay pro 
ceedm’^ and ref r matter in dispute to arbitration 
and It was contended by tho oppoiito partv that 
for the onginal contract a new agre rnent had 
been substituted inasmuch as both parties had 
agreed to an extension of time lltld that a 
mere extension of time did not operate so as to 
rescind the original contract hut where a new term 
fo the inspection of tho goods b fore delivery 
had also bwn introduced tho original contract 
was replaced by the agreement to which tho 
arbitration clause to tho original contract could 
not apply and tho application must therefore 
bo remsed. In this case tho acceptance of part 
dehveiy out of time also indicated a new agree 
ment b tween tho parties LactiitrsaeKCt Boa 
SEOnay t Hosbe Muleb A Co (1913) 

1 L R 41 Calc 3$ 

8 .rurisdiclioB— 

Fencer of Court to tufmede an arbilraiton proctedtng 
under i/» orJ rs before submiieion of award — 
Pivttion—Ctiil Procedure Code (f9M) a 115 
eeh II para 15 SembI Tliat the intention of 
the second achedulo to the Code of Civil Procedure 
IS that when once a reference to arhilartion has 
been made under tho orders of tho Court that 
reference should only bo supcracdod fot one of the 
reasons given in tho schedule itself and that 
allegations of corruption against tho arbitrator 
should bo dealt with under para Iv after the 
award has been received Even if a Civil Court 
po s^ses inh rent jurisdiction to supersede an 
arbitration proceeding under its orders such 
jun diction should be cautiously and aparmgly 
exercised and an application invoking such 
jurisdiction should at least suggest grounds for 
snpposmg that tho applicant will suffer some 
irreparable injury if prompt action is not taken. 
The High Court can interfere in revision when tho 
inh rent jurisdiction of a Court is exercised wrongly 
end with material irrcpilanlv At!<n Aesurance 
Companj v Ahmtdbho j Ilab bho j I L R 34 Byn 
1 not followed CitATARuncfj t RansuBaR 
DatAL (1014) I L R 38 Ml 354 

4 ■ — - DenQot Clamber 

of Commerce arbitration by~ Ubitrahon Util X of 
1S99) e li—irbitralion clause »a a coRfriet— 
reference to an assoeiahon^Pulca of on .dMoctafiOR 
for the conduct of arbitra lon pToceedinss referred 
to it trhelhtr imported into the contratl and bind nj 
on the parties thereto ^Vhe« a contract contains 
an arbitration elanso bv winch it is agreed that onv 
ispute atismg out of the contract shall bo icfen«d 


ArBITRATION-cortd 
1 rCTFrENCE TO \IIBITBATI0N— conW 
to the arbitration of the Bengal Cliaraber of Com 
niercc tho rules of the Association ore imported 
into tho contract and are binding on the parties 
Per JenkdiS C J Tho decision in Ganges 
Manufacturing Compamj Ld v Indra Chand 
1 I R 33 Calc 1169 was binding on tho learned 
Judge (of tho Court of first instance) and should 
have been foUoTcd by liim CitariRtM Ram 
B ii.a9 1 Bi’iDincit.iVD KESMCiraND (191.^) 

I L R 42 Calc 1140 

5 Arbitrator refusing 

to act — tompromse of suit and decree in terms of 
eoinpro i sc — Compromne slating malUrs tn dispute 
a d lontinaling arb Iralors to deeid them — Pouer 
of Court o 1 arb Iralor fusing to act — C ml Proce 
dure e ode IsS ss 3i0 506 SOS SIO — Court 
delennin ig laa ler referred fo arii/ration S 510 
of the Code of Civil IiocLduro (Act \IV of 188_) 
which provides that if an arhitrato* tefuses 
to act the Court may in its discretion appoint a 
new arbitrator or make an order superseding 
the arbitration and m such case shall proceed 
with the suit IS applicable oven if tho person 
appointed arbitrator has not accepted oiSco beforo 
refttsmg to act When ho has been nommatecl 
by the parties his refusal to act is signified as clearly 
by his refusal to accept nomination as by any 
other course ho could pursue and any other 
construction would defeat tho provisions o! the 
Act Pugardin Rntutan y Zloidinsa Pavulan 
J L R 6 Mad 414 and Bepin Behan Choudhry 
y Anuoda Prosad ilvlUcK 1 L P 18 Calc 324 
disapproved of In tho present easo tho parties 
had compromised tho suit and Ind stated m the 
instrom nt of compromise tho matters m dispute 
and had each sonmated therein a person as arbi 
trator to decide them A decree m terms of the 
compromise was made by the Court nnd the 
matters were referred to the orbitrators named 
for then decision One of them refused to act 
and the party whose nominee lie was declined to 
make another nomination The Distnct Judge 
la the exercise of his di oretion under a 510 of the 
Code thereupon himself determined tho matters 
submitted to the arbitrators thus practically 
superseding the arbitration His decision was 
confirmed bv the Court of the Judicial Coiumu 
aioner Held (reversin’' tho decision of the Courts 
m India) that tho District Judge should under 
s 510 have appointed a new arbitrator which 
lio had power to do notwithstanding that tho 
arbitrator refusing to act had not first consented 
to do so and he was not precluded from making 
such appointment by tho fact that tho party whoso 
arbitrator had refus“d to act declined to assist the 
Court bv 8ur”'e3ting ano her name The Court 
could not proceed with the suit which had 
been put an end to by the compromi c the decree 
on which was final and it had no power excep 
by conent of parties to itself decide tho matters 
referred to arbitration That right, having been 
leniitted to one tribunal had been decided bv 
another was a fatal objection to the procedure 
adopted ^adiq Hrsais v Naxni Beoasi (1911) 

I L. R. 33 An. “43 

6 Pefereneebj parties 

fa a wit — Ippfca ex fo slaj srroct Jn9i— 4r& 
trahmActilXof 1S90) s 19 5 19 of the Arbi 
tntion Act only applies where there has been a 
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APBITRATlON-conW 
1 PE^ERE^C^ TO ARDITBATION—tontf 
Bobnusston to arbitration before the commence 
ment of legal proceeJuig^ ifanyiifaj Poddar y 
lloxcse 1 L li S5 Calc 109 followed PEanni 
StTETANAtAYAS 4, Co « GCLLAPtJDI CariHA 
(190'') I L R 34 Bom 872 

7 — • lifJeTtneemade oil 

of Court — Pefu^al of arbitrator to continue ihtarOi 
frafion — ^u&scguenf ajpZicofion to court to file the 
ogreemenl to refer During the pcmlcnej of & suit 
the parties thereto agreed to refer the msttcra 
in dispute to arbitration and the suit was with 
drawn Before the arbitrator had made liis 
award one of the parties to the reference died 
and the arbitrator believing himself to have no 
power to make the representatives of tho decea cd 
parties to the proccediiit,9 refused to act any 
longer os arbitrator Held that in those cucutn 
stances ma much as the crhitrotor could not ha 
compelled to act if he did not wish to do o the 
Court Could not accept an application to file the 
agreement of reference AhhaD Rcb I-wn^w t 
ABDtm Rahman Riian I L R 42 AU 191 

8 — ' - " ■' ■■ Cittl Procedure 

Code [Act \ of 1108) jiaras 17 ai^d 18 of the Second 
Schedule and a 104 ev6 cf (e)— Agreement to refer 
to arbitration— Breach of the aoreemtnl — Specific 
Belief Act (/ of 1877] a Sl^fiighC of the party 
aygrietti — Appheahon to etoy suit— Appeal (rgaind 
order laying or refueing (a alay «uit Where for 
the determination of tho controversy hetwren the 
parties two competent tribunals are available 
the Court and the arbitratorB tad the plaintiff 
chooses tho latter but in ftcl has recourse to tho 
former it is not open to ins opponent (o enforce 
peeiSe peiformaneo of tho contract or to pliad 
the contract as a conelasivo bat to the suit but be 
may sppls to the Court to stay the suit m tho 
oxeicuo of Its judicial discretion so as to enable 
cither of tho parties to obtain a reference to tbo 
arbitrators lllun the Court is nppiiscd that the 
suit bas been instituted in contravention of an 
arbitration agreement the Court has a di crction 
to 8 a\ tho ewt The burden lies on tho plaint iQ 
to show that some sufficient reason evists why the 
matter should not bo referred to arbitration and 
not on tho defendant to show that no such reason 
evi ts It IS the primn farie duty Of tho Court 
to act upon, the igreenient beti een the portic 
Jyon \ Johneoii iO Ch D 670 Chgg v Clegg 
di Ch D '’00 Iloanion v Eailnay Pag tiger 
AsurareeCo 9Q D D IS8 Bitfc/ordv irolson 
L It Ch App 4 3 Skeo Balu v bdif '\arauan 
1’ A L J 7i}7 and Appatm 1 Seem I L Jt 41 
Had 115 approved DnfAniNcni. Java i 
D JiNA r L B 46 Calc 1041 

9 - ■ . - ■ - - — Apphcnlion to staV 

Irgal jroceedingg commenced hj party to eubmiegton 
— ^rder refusing to slaj — ifcji in the proceedings 
—App al Tight of — Judgment — ArLilration Act 
{IX of 1800) s 19— Tellers Patent 1C6^ el J" 
Tlie decision of the Court that tho apilicaat 
was not in the circumstan cs of tho case compc 
tent to ai ail him elf of the benefit of the section 
b% rea on of steps tsl en bj him in tbo proceeding* 
In tin suit detfrmmed that tho controversy 
between tho parties must be decided by the Court 
and i ot Ij otbitmtion and was a judgment within 
th meaiung of the Letters Patent and as such 
was op^ealaltc under clause Tit Juafices of 


ARBITPATTON— co«J ? 

I REFEPtRCI TO AUBlTRATlOfs— fonfd 
<Ae Peace for CaZeuffa v The Oriental Gaa Company 
Ltmtled 8 B L P 133 Iladjee Ismail Iladjet 
//if66e& V Iladjee Alahomed Iladjee Joosub 13 
IS ti B 01 J/af7iuro Sundars Das% v Uaran 
Chandra Saha I L P 43 Calc 857 and BiiiAct 
Lally ChiAtu Oop* I L It 41 Calc SOI referred 
to S 19 of tho Arbitration Act contem 
plates the institution of a suit notuith landing 
an agreement to refer to arbitration and author 
iscs the defendant in uch suit to apply for stay 
before he has fiUd Ins written statement or taken 
any other step in the suit Such an application 
for stftv docs not constitute taking a step m tho 
proceedings vrithin the moaning of s 19 so as 
to Operate as o bar An appeal bj the defend » 
ant on certain grounds taken m hia memorandam 
of appeal against an order rcsttaining him from 
proceeding with the arbitration does not consti 
tote tbe taking of a step m the proceedings 
witbin the meaning of section 10 Sneh grounds 
m order to constitute a bar must be taken in tbe 
suit Adams y Galley SB L T P 687 and 
itM J. Batler y B iZZaiw [/SOI] 2 Ch 478 referred 
to JoviAU. k Co V OopmAM Bhotica (1920) 

I L R 47 Calc 611 
10 I — Clause tn in 

dent — Suit buaelkr oaamu buyer on 6t7» of exchange 
aceepled by the latter— 11 helher buyer can ash foe 
stay of prottedings under Civil Procedure Coder 
Act V of 1008 Sch 11 r 18 — A ejofialZe 7nj/ur 
menu Act XXMofltSl ts 32 43 The defend 
ant Tirm placed an indent for tho purchase of 10 
bales of white birtisg of certain spr cified qualities 
with tbe plaintifl Eum Tbe plamtiD after ship 
meat ot goo^ drew two bills of exchange again t 
tbo defendant at 60 days sight These wero 
presented by tho National Bank of India Delhi 
to tbo defendant who accepted them but sub o 
quently refused to pay them upon matuniy 
Tbo plaintiff sccordinglv sued tbe defendant and 
bared his claim upon the accepted but unpaid 
bills and in tbo alteranative sued for the price 
ot tho goods and certain expenses The inden 
contained n efauso that if any claim or dispute 
arose in connection with tho contract it should 
be referred to arbitration and the defendant relv 
ing on this clause applied for stay of the proceed 
mgs under r 18 Sch II of the Code of Civil 
Procedure The indent also contained a clause 
to tho efiect that the bills drawn by the eellers 
on the buyers must be accepted and paid at matu 
nly notwithstanding any objection tbe latter 
may have rt^ardmc or on account of any varia 
tion whatever in the terns of the indent such 
objection to be settled by arbitrvtion Hell 
that hiving regard to s ^2 of tho Negotiable In 
truments Act and the terms of the indent tho suit 
on the bills of exchange was competent and defen 
dant could not claim a etay of pro codings unde 
r 18 6cb II of the Code of Civil Procedure 
Ganesk Dae Ishar Das v Durga Dat Jagan XatTi 
(I L P 2 Lah 19) diatinjruishpd Radha Behai i 
Diwan SiNcn V Aiuvaniieii 

I L R 2 Lah 335 
11 •. — - — Motion to stay 

proceedings — Submission — Jiinaiicf ion of Court — 
Dtserttion of primary Court — Infer/crenee of Court 
of appeal — Ariifrotiore Act {tX of 1809) s 10 
Before the jurisdiction of the Court to make 
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AUBITE ATION*— foffJ 

1 rEirnrNCETO ai mir « ii 

an order for *tfty under a 11 of llie Indian 
Arbitration Act cm be invokcil it mu t be c tab 
li-bc<i bovonJ all doubt that tbcn i^ ft \alid 
Eubm f ion 'mierc there li a subnii ion before 
an order can I made the Court mu t le pati fied 
that there la no alTicient rca on uhv the nntters 
should not K referred in accortlm with tlio 
suliiii ion and that the applicant wa Bt the 
tine when the proceeding were commenced and 
ill nmain rcad^ find willing to do alt things 
neco ary to the proper conduct of the arl itration 
Thi 13 manife tlj n matter largely in the di cn? 
tion of the Court which no doubt must— be judi 
ciallv eierei ed But when the di cretun has 
be»n excrci ed br the pnmarv Court a etton" ca c 
mu t be made out to ju tifv the mterferinco 
of a Court of Appeal Frretnnn tl ^cn» \ Cft ter 
£urcIX>i fnet Ctmaeif [101 J] IK D S3 I aicdiey 
T Smf or [lS0C]lCh ICO tndlarntiv lo.aja 
[fS9S] 1 Ch 4N referred to Kei ^I^ATll Banr 
LiL r SriiPATBisi Doocin (10_0) 

I L R 47 Calc 1020 

12. — — ■ ■ — — - — , Sulttgvtrl tns 

lifibon of »ut —Position of orfiitrofor# — itrard — 
Slajef tutl — Arlitration Act {IX of ISOO) $ IS— 
Ajl-eal — Disewfioner^ erder One of the parties 
to an Arbitration to tie Bengal Giambcr of Com 
merce under a clause m a contract instituted a 
euit pending tho arbitration on the earsc con 
tra ♦ After tho in titution of tho suit an award 
wa made but was set aside Subsequently tho 
defendant made an application for staj of the uit 
Held that tho institution of the suit though it 
made the arbitrators fuveln offno could not 
affect the validity of tlio reference which when 
made was m exact conformity with the agreement 
between tho parties and that portion of the 
arbitration proceedings which took place beforo 
the institution of the suit was not affected Held 
further that when tho suit is stayed it would bo 
competent to the Cliamber of Commerce to sub 
etituto and appoint new arbitrators and tho 
Court so le constituted will be then able to pro 
ceed with the arbitration DuUman t Kona v 
O sett Corporation [101"'] o A 11 "o7 Vinabandhu 
JanaT DuTgaFrcLad Jana I L T 40 talc 1041 
Fretman v (Jester rural District loiincil [1011] 
Ih B ’SJ la dr /r S n p oh \1SJ(r\lt)t 100 
Born s V loans 1 () 411 H W< / d w 

TTcfo? L P SO I;/ J s Oa reit 

S ch D "6 Ljon v John on 40 Ch V 5 J t legy 
V elegy It Ch D "00 1 xtcJ n v TurnOutl 
T! 1 {Eng)2o3 Jlaonv Iladdon 6C D \ 
S S"S Hodgson X Paibray Pit acn^cra laarronce 
Comparj 9Q D D Per v I athca j Passett 
gers A suraree Compan / 51 I J Q B SOS 
D It ns Ltgge 7" L 1 0 0 Clough x Courtry 
L\ie toe! Jttsuranee 1 aoc o/ioa So L J A L 
llSj referred to JorirsMKAWt Giianesilsss 
D is KEDsr^ATn (I*! 0) I L R 47 Calc 849 
15 ' Prfere ce « Ihout 

order of Co rl— -Matters I ft s decided Mhere 
parti s to a rcfercnco submit their differences 
to arbitration they cannot lo allowed to revoke 
without anj good cause 4 Pat L J 594 
14 ^ friilroton Act 

{III of ISOO) a 11 — reference to oriifrafios mnfer 
eonfracl — Contract denied or impeac^’cd— /afer 
lo wAry trijiincfion resfroiniry nrlifro/ion pveeed 


ARBITRATION— foi /i 
1 rirEPINCETO ARBITI \TI0N— con/d 
srys u/en muy or may not be granted — Injuncltoti 
tf shouli Le grinled tihen proceedings novld be 
tiulhly although texalious — The procedure lo b e 
foloKcd by party denytng contract IV lien a con 
tract IS inipeadicd on equitable grounds tho Cou it 
mav restrain arbitration proceedings commenced 
under it by issuing an injunction but no such 
injunction should bo granted when tho contract 
ismerely demed The proper course to Is followed 
by tho patty denying the contract indicated 
Tho Court would not grant an intorlocutorv 
injunction restraining proceedings which are null 
and futile although the same may be vexatious 
Sabdsb SIitll Jessraj i Aoaii Chavd VIeitta 
S, Co (1919) 23 C W N 811 

15 Citif Procedure 

Code (Act r of 190S) e II — ArSt/rofinn — IrLtlrafor 
rot resigning or decfininy to a I but arbitration not 
proceeding enitng to procficof diffeillies— Court s 
junsdietion to ictthdraio arhifrafion A suit was 
referred to arbitration but sub equently although 
the arbitrator did not resign or decline to act 
practical difficulties arose o as to prevent arbi 
tration proceedings being taken m hand by tho 
arbitrator and tbe Court cancelled the arbitration 
and ordered the suit to be proceeded with Held 
that s 16 '^cb II C P C was not apphcablo 
to the circumstances of tho present ease That 
the question whether the ortiitration agreement 
and the proceedings had thereunder constituted 
a bar to the pro edition of the suit was to bo 
decided in the suit itself on on i sue raised for 
the purpo e and the order of tlio lower Court 
should be vacated SAsnmniLJil Desi t Pab 
BATt Shavzab Pot ( 1918) 23 C W N 293 

16 — Held that a re 

fercncc entitled arbiters to go into a qur tion of 
forgery Aiizsc>\ llABoaiEU t Baitvatii Kaioo 
RAM 24 C W N 5G7 

17 It is oj in to 

parties to in nppeU even after flo matter has 
been referred to the High Coutt to ettle matters 
by arbitration Ea i Lal v Deo Paj 

I L R 44 All 44 

2 AWARD 

1 Aicard — Dispute 

exslttce f — ir7 it o di / f — Jirn dasto interest 
The applicant chail n ed an award on the ground 
that it was made without jur dicticn as there 
was no di [ut b tw n lb partic ho 1 aTme 
admitted his iiabiatv under the contract thoo-h 
wanted a set eff aeimst cbinis an ing out of 
other transactions lied that tho eji tcnce^of 
a di pute was an e entia! condition for the orbi 
trators juri diction bu th di put** p-i bt bo 
either m the aeknow! Imient of the debt or as 
regards the mod and tin-i of f3li_fiing it (Ian 
dauiijU V Donrld Camptell i to (lOIC) u.are 
ported ref md to 6o dhan £r P rara I I 
V B \alh 111 d. Co (I9IS) unreporfed and 
Aurtndra \<tth Basu x Pam a n Ja t I (jgj ) 
nnreported dntmgui bed lift! al o that the 
ailitratora had jurisdiction to make an award 
astointcret Produee Brolers Co Ld x 01 mna 
O t and Ca’le Co Ld [lOK] 4 C 314 referred 
to tTTAU ClLUtn ‘=ALICnA31 r JrWA VlMnci.It 

I B r 45 Cnie 5M 
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ARBITRATION— con/rf 

2 AWAPD- ontd 

2 At.nr<2 — Ttmefof 

maltng auard not specified Court — Apphealion 
io set aside auard — Extension «/ lime for walm^ 
auard — Jurt diction of Court — -Ir&itmhoA Act (/\ 
of JSDO) ss 12 J3— Ciiil Procedure Code (Art T 
of 1008) 0 XLI r 33 The Bengal Clmmbcr of 
Commerco made an award in an arbitration pro 
ceedmg in favour of one of the parties to a eer 
tain contract On the application of thoaggneved 
party the award was remitted on the 22nd July 
191S bj the High Court to the Bengal Chamber of 
Commerce for further con'ideration The Cham 
her thereupon made a fresh award on the 24th 
October 1918 again in favour of tho aame party 
as at first Both parties obtained separate Rules 
from the High Court— the one aggrieved by tho 
award to show cause why the said award honld 
not bo s t aside as havmg been made m contra 
vention of s 13 (2) of the Indian Arbitration Act 
tho other in whoso favour tho award was made 
to show cause whj tho time for mahnij, the award 
hould not be enlarged tiU the 31st Octobtr I'^IS 
Ucld that without deciding whether tUcro vas an 
appeal asamsb tho order refusing to extend the 
tunc an appeal lay against tho order setting a ide 
the award and the Court in considering that 
appeal must '‘onaider the learned Judge s reasons 
for his decision and if the Court camo to tl e coo 
clnsioi that tli** learned Judges rea«on3 were ill 
found il and that ho was wron in bolding tint be 
bad no power to extend the time and so make *he 
award cfToctive this Court would hare the power 
to an order for extension of time under 

0 XLI r 33 of the Civil Ptocedure Code Held 
also that this case depended upon the provisions 
of the Indian Arbitration \et and under s 12 of 
that Vet tho Court had fouc' to extend (h« timo 
thoigh the tinio for making the award had ex 
pired and even tliau<'li the auard had been in 
fact inaclo Slut An«Aio Daitn tL Co \ Snlish 
Chiindcr Dull I L P 3S Calc Sj"* and Pa/a 
Bar A iram Singh x Chaiidhrain Bhajiiant Runr 

1 L P 13 4U 300 distinguished KnouUs <C 

Sons Ld V iJoffoii Corporal on {1000) 2 0 B 
253 approved TnjrtL JiMUxcDts t D Vath 
M utL h Co (1919) 1 L R 46 Calc 1059 

3 - — ■ ' I — inard fiUngof — 

Tune requisite for obtaining copy of a decree — Sub 
mission io the Court and Filing tn Court — 
Bxcluston of time teticeen submission and filing — 
Limitation Act (/\ of 1908) Sch I 4rt L^S — 
Cud Procedure Cod ( ict t of 1908) Sch II 
s lO — Pules and Orders of the High Co irl Chapter 
XXIII r 1 The arbitrator m a certain suit 
made his award on the 2.nd August 1917 and 
on the 3fd September 1917 the plaintitl through 
his attomejs applied for^a copi of the award 
Oo the 10th October 1917 the award was received 
hy tho Registrar Owing to tho Long Vacation 
the Court was closed on that date and remained 
«o till th" 17th November 1917 On th 2 nd 
November 1917 the defendants filed tho auard 
in Court In pursuance of the above mentioned 
application dated tho 3rd September 1917 a 
<opy of tho award was supplied to tho plamtifi 
on tho 2"th November 1917 On th© 6th Dccem 
b^r 19 17 the plaintiff applied to the Court for an 
order t o set aside tho award and the award was 
Bob eiiucntlv eet aside On appeal Held that 
1 1 waa not shown that it was the duty of tho res 


ARBITRATION— coHfrt 

2 AWAPD — contd 

pondent to file the award and that ho could and 
shoold have doue so between tho 17th and 22nd 
November Hdd also that r 1 Chapter NXIII 
(of tho Rules and Orders of the High Court) did 
not appear to he m conformity with tho provisions 
of r 10 Sch H of tho Code of Civil Procedure 
Held al o that if time commenced to run either 
on the loth October or 22nd November it did not 
appear that the application (of tho 6th December) 
was barred Per Curuai It seems that tho 
word Court in Art 118 of tho Limitation Act 
means Court and not its registrar and sub 
mission means submission to tho Court 
which again according to Sell II e 10 of tho 
Civil Proceduro Code is to be done by filmg the 
aisanl m Court Vnfcm JvnHy Pabee t Amfuco 
Churn Bannerjce 5 C W A 813 doubted Sova 
C 11 AS.D BnuiOBiA t Hcrbt Btnc Deora (1918) 

I L R 46 Calc 721 

4 Agreement to refer 

to — iuard made et parte — Xohee of arbitrators 
tnlenlton to proceed ex parte — "S on appearance of 
party — \ahdily of auard — Filing of auard — Arbi 
tration UHlXoflSOO) ss 11 {”) and IS {!) Sub 
section (2) of section 11 read with sub section (I) 
of section 15 shows that the moment an award 
has been filed in Court by the arbitrator it becomes 
cnforccablo as if it were a deereo of tho Court 
even before tho arbitrator has notified to tho 
parties the fact of its filing under section 11 (2) 
Batjnath v Ahmti Jlusaji Salejt I L B 40 Gate 
210 referred to There is no statutory rule that 
if an arbitrator proceeds ex parte without gmag 
notice of bis intention to proceed m that manner 
tho award made by him m*Mt bo set aside 
Wlicre an arbitrator has proceeded en parte with 
out giving notice of his intention to proceed m 
that manocr tlie true test is has the coxa 
plainant who takes exception to the validity 
of tho award been in fact prejudiced by the 
omusiOD of tho arbitrator to serve the special 
notice on him If it is e tablishcd that not 
withstanding such warning he would not have 
appeared before the arbitrator he has really no 
gncvance and cannot invite the Court to set 
aside the award on aecoimt of the alleged defect 
in procedure ffaiimi v CTifcofe 9 Doul 650 
Waller v King 9 Mod 63 Wood v Lealce 12 
Ves 412 III the matter of Hall x Anderson 8 
Doud 3*6 and Scott V lanSandaa 6Q B 237 
referred to Ucaioiiaud Panna Lall r Deri 
BOX Jewankvw (1921) I L R 47 Calc 951 

5 A^reenient to refer 

Reference made before suil—Aicard giten during 

the pendency of tie «aiJ — \o application for stay of 
suit — I aid ly of Ricard^-~JuTisdiclion of the Court 
Where an action has been commenced upon ft 
contract which contains a provision for reference 
to arbitration even if a reference to arbitration 
has been made before tho commencement of tho 
suit tho award is of no effect unless the suit has 
been stayed pending the arbitration If tho Court 
has refused to stay nn action or if the defendant 
has abstained from asking it to do so the Court 
has seisin of the dispute and it is by its decision 
and by its decision alone that tho rights of the 
parties are settled Daemon Sons r Ossetl 
Corporation {W12\ 3KB 257 Dmcdianihu 
Jana x Durgapraiad Jana I L P 46 Calc 1041 
29 O L J 390 23 C W N 716 and Appavu 
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ARBnPATION— corW 

2 V^\ \RD — Could 

I'ciidfer V S< m Houi^er I L R il Vorf US 
referred to lUM Prosip ScaiJiicU- i Monii 
LiU. LACHMEfAElCt 

I I. R 47 Calc 752 

6 hcAut — Jtoard 

o^'oii <1 o fn\ — 4r{i(rofiojt /4ft (/\ f/ 782?)— 
dun Jiflf H It IS the diitr ol tlio arbitrators 
bc*o e they j rocctd cx jwrfe to see that tho j»artJ03 
Lad sufbuent ootice to enable them to appear 
and put their ca c before the arbitrator" /\n award 
again t a "firm is not had The proTi lona nbich 
relate to the execnlion of a decree against * linn 
applr in the case of an award which has been 
filed award being made again t tho firm liar 
iirant J/iIf v Ahmed Vueajt '!a)eji 13 C fi 2i 
C3 du ented from lorn DcEtrca &. Co t 
Irnr-oTTAM Das l\iBArs Dis (iSiOj 

I li R 47 Calc 29 

7 — — — - Z>ispuU — itiard 

upon an ot'-arl-~^urisdiciion of the arbilrator-— 
Auari deUmini)ig lit default and default jynce — 
Sulieqient auard deterttnnt}g the amouat due 
vltlliT volid Disputes ha^mj; ansen under 
contract for the sale of jute (uj tho terms of tho 
London Jute Association Contract Form biO 3 
1013) thee rere referred to arbitration under 
the srbitratioQ clau e contained therein ‘Ae 
arbitrator detemnned the d>fau1t of tho setlera 
and fixed the default price The aeUere refused 
to pay the amouat found due on the bat s of the 
award Thereupon the matter was again referred 
to aibitration and the second award fis^ the 
amount due from the aeUera Held the second 
award was valid Cnit-DAMruu. v Dovalp 
C asoBtii A Co U910) 23 0 W K 707 

8 - ■ '.taytng proeeedt 

njs before afbitrator-^Iojunction-^JTageripgeonlraet 
'^uriidieUon—'EgutlaoU groundt The plaintifi 
(appeUant) and the defeadauta (respondents) 
entered into eereral contracts for the purchase of 
he Sian doth which were followed by acttlemeot 
contracts Disputes having arisen under the 
contracts the defendants referred the same to 
arbitration under the arbitration clause contained 
therein. Plamtifi brought the auit for amooget 
ether ttiDp"" a declaration that tho contracts were 
of a psmcbng and wagering nature and so void 
under the Contract Act and applied for a stay of 
the arbitration proceedings uDder the 

circumstances the plamtiO had no equitv which 
would entitle him to ask for an iniunction re 
training the arbitration proceedings Bai/katii 
l ilAiSrSElI P"\\ Ar.>r. (lOfg) 

I L R S7 Uad S58 

9 — — luard — Decree 

folloutrgaicard—ippeal rigJ t of~~Ctcil Procedure 
Code ( ict I of 190S) eecond Schedule nlet 15 and 
IS^Lelleri Patent of ms cl 15 Where an 
appbcation to set # ide an award on the groond 
that it was made after the espiration of Ihepenod 
allowed by the Court has been refused and rob 
sequentlv judgment has been given according f® 
the award no appeal bes from such jndgment on 
thi. ame ground whether under the l/cUcre Patent 
or under tho Codt. of Civil Procedure Ssa 
Ktiisto Daw S: Co r ^atish CnA’iniLi Den 
(W\ 2 > I II R 39 Calc 822 

10 —————— Pengal Chamber 

of Cormtree or6itri.foa by — Aicard fheg tf~~ 


ABBirRATIOW— ro'ifJ 

2 A'UARD — contd 

irbtl/alion Act (fX of 1890) es II 13 Id and It 
-~Ealei under the Indian lr6ifra<io» Act 1899— 
Submission — Bought and sold notes — Stamp duty 
—Form of order— Costs RTiere bought and sold 
notes relating; to a contract for tha sale of goods 
contained an arbitration clause and were stamped 
with one anna stamp Held that on the mata 
ttah before the Court the practico of stampm] 
such documents with one anna stamp was not 
mvsJid and the proceedings m arbitration wero 
effectual Under the provisions of tho Indian 
Arbitration Act an award la to be filed not on tho 
application of the partie hut at the instance 
of the arbitrator and when the award has been 
filed the result is not that there is a suit in which 
a de rco has been ra sed but that there is an 
award wliith is enforceable as a decree Tn 
bhuuandas KalUandas Gajgar v Jxianclani 
1 L P 35 Bom 196 and /n re Punlrup/cy Ao/ies 
{1907} I h B 478 referred to Such of the rulsi 
of Court framed under the Indian Arbitration Act 
as are not ui accordance with the Act are mopen 
tivc and nij effect can bo given to them Batj 
MATH t ABMEC hlUSMI BvLBJI (191/.) 

I L R 40 Chic 219 

11 ■ Av-ard— Party to 

the suit not made party to the subrntseion to arbitration 
—Party so omitted not a necessary party to the suit 
Held that aa arbitration and an award made id 
the course of a suit would cot be rendered invalid 
by the mere fart that a party whose name was in 
the record but who was cot a necesaarv party 
to the soit was not made a party to the arhitra 
tioQ proceeduga Sasta I^asas i> Psabau 
R jBTi SaSam (1912) I L R 85 All 107 
18 . . —Legal miKondue 

of arbitrator— Avard set ornfa — RemtSimn of auard 
—Arbitration Act (IX of W9) is 13 and U 
Where an sward woe set aside on the grounds 
of the legal (as distinguished from moral) miscon 
duct of tlie arbitrator and the mdefinitene s of 
the award Held that tho Court bad the power 
to remit the award to the arbitrator for recoo 
eideration Be Arbitration befinen Jlonfgomery 
Jones <C (eo and Liehenthal i. Co 78 L T 406 
andAna*"?' Hartley STL J Exeh 145 followed. 
tn re Keighley Jlaxited <£ Co and Bryan Durant 
<t Co [1893] IQ B iOS referred to Ceoscttos 
& Co I/O a'-d Ilonas Lai. Re ^rhilrafiou Ut 
«reen(l91o} L L P 41 Calc 818 

13 4icard~2Iiscon 

ductof «w6«/r<jlor — ippheaaonlofte awardand f r 
a decreeinacocordanreta th it— Ciiil Procedure Lod* 
1908 scl II para H IS SO — irbitrotor untnese 
■—Kfidente of arbitrator tchere charges of dishonesty 
ani partiality art made— PotUon of auard inrolii 
but stparaWe— trhifrators notes He'd in this 
ea^ that an award which had been made in 
arbitration proceedings without the intervention 
of the Court and in respect of which an appboa 
tion was made under paragraph 20 of the GrO 
Procedure Code that the award ehould be 

fit d in Court and a decree pa ed m accordance 
therewith was not invaLdated by anything done 
br the arbitrator m the arbitration proce^ngs 
his acts not amounting to corruption or miscondac 
within the meaning of paragraph 1./ of schedale II 
of the Code If irregulori les can be proved which 
would amount to no proper hearm- of the mat en 
Jn ill pute there would be ini.eoaJ..Ct lent 
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to vjtiate the a^^ar(^ without anj imputatioii on 
the honesty or impartiality of the arbitrator 
but no such irregularities were established by tho 
(ppellant on whom the onus of proving them 
lav An arbitrator selected by the parties comes 
mthia the general obligation of being bound to 
give evidence and where a charge of dishonesty 
cr partiality is made any relevant evidence he 
can give is without doubt properly admis<uble 
It is however necessary to take care that evidence 
admitted as relevant on a charge of dishonesty 
Dr partiahty is not used for a different purpose 
namely to scrutinize the decision of the arbi 
trator on matters within his jurisdiction and in 
winch his decision la final Tho limitations appli 
cable to the evidence of an arbitrator as witness 
m a legal nroceedmg to enforce hia award are 
stated in the case of Buccletigh v Mttmpoiilait 
Board of TTorif L R o U Z dig but where 
charges of dishonesty are made the Court would 
reject no evidence of an arbitrator which could be of 
assistance in informing itself whether such charges 
were established In this case the c^rge* of 
dishonesty and partiahty were held to have entirely 
failed Where part of an award was found to be 
tnvahd as being in excess of the arbitrators powers 
and it was separable from the rest the remainder 
of the award being good was maintained It is 
generally desirable th^at an arbitrator should make 
and retain for sub eq.uent use if necessary notes 
of the proceedmgs before him but there 13 no 
svarrant lor holding that in the absence of such 
notes an award should be set aside at the instance 
of one of the parties who must be held to have 
known the general course of procedure and who 
did not moke any protest until after the making 
of the award with the terms of which she was 
not satisfied Autb Beoui v Bans on orv 
Hcsaih (1914) I L R 36 AU 336 

14 Frwalt avnrd »/ 

ZompxdaoTdy regialrabU — Deed of parlUton and 
eward disUnciion between The word award m 
cl (6) of B 17 of the Indian Registration Act is not 
restricted to awards filed in Court and a private 
award is not compulsonfy registrable Bat a 
document which purports to be an award may 
amount to something more than an award il 
the parties to the reference affix their signatures 
to the award in token of their acceptance of the 
decision of the aibitrators the award may there 
upon become a deed of partition and may as such 
become compulsorily registrable Tea Lsl ?isaa 
1 ‘Jbipati Chowdhupi (1913) 

18 C W N 475 


15 


- Award filed ont 


cj time — 45reemen(o / partita not to diapute award — 
Ciril Procedure Code (Act 1 of 190g) a 14S seh 
II tla S 15 and O XXIII r 3 Wbeta the 
Court granted time till the 28th of February 
1014 for filing ’ the award and the arbitrators 
made an award in the Hindi language on that date 
and also signed the same but instead of fiUng it 
on that day had the same rendered mto English 
and filed the same on the 2nd of Slarch following 
Held that the word fibng in the Court s orders 
was a clerical error and smee the Hindi award 
®ale withm the time fixed by Court 
T- -natter that the award rendered into 

of the law had been satisfied 


2 A\\ ARD— cojiW 

and tho award was a good one Qurcre 'Whether 
Arisfina V Sahsk Chandra I L R Sg Calc 
0^2 had been rightly decided having regard 
to the change in the law made by the wordings 
ofs 143 and seh II els 8 and 15 of the Code of 
Civil Procedure (Act \ of 1903) which would 
Seem to giro the Court discretion to extend time 
even after tho ori»mal time for making the award 
has expired Whether having regard to tho 
above changes in the law tlie deci ion of the Privy 
CouncilmPajoh Hor V Bhagwunl I L P 
13 411 300 a e L R 28 I A 55 13 of the same 
binding authority as before Semble As m this 
case while the award was being rendered into 
English the parties entered into a ivritten agree 
meat not to dispute tho award the plaintiff was 
precluded from questioning the award Tho 
agreement might be regarded as amounting to a 
fresh submission and acceptance of the English 
award as an award binding on all the parties to 
the agreement or it might be regarded as a lawful 
adjustment of the suit which might be enforced 
as a decree under 0 SXIII r 3 Sbi Lai- v 
Arjon Das (IDU) 18 C W N 1325 

16 - I I Auartl — Pniale 

aaardbyarbilratora—Ordcrof Court to file award— 
Appeal if eompetent after decree drawn vp — Decree 
tf eubatata after order atl a-aide—Capaeiltj to refer— . 
Execulort tf may refer gutatton of eonalrueUon of 
uilt—Arbiiralori xf may be empowered to alter toiU 
—Award to altered tf tahd—One party to refertnet 
tf may olye^ to legality— Eefoppet—AtMrd affeet^j 
peraona not partiea to reference tf enforeiblt The 
right to appeal against au order directing to be 
filed an award made by arbitrators without the 
intervention of the Court is not lost as soon as a 
decree is drawn up m accordance with the judg 
ment pronounced on the basis of the award 
The oraer does not merge in the decree It is 
competent to a Court setting aside an order direct 
inv an award to be filed to declare that the decree 
b^d on the award has been vacated because the 
order on which it was based has been cancelled 
Raheira Nathv Uahabala 18 C X 381 Sub 
mission to arbitration is a contract and the 
parties thereto must not only have a general legal 
capacity to contract hut they must also have such 
power la relation to the subject matter of the 
submission as will enable them to carry into efiect 
any order which could be legally and properly 
laid upon them by the award Where a party s 
capacity to contract is restricted tho power of 
making a submission is in the same manner and 
to tbe same extent limited An executor cannot 
make a reference to arbitration with the avowed 
purpose that the terms of the will may be modi 
fied and arrangementa made for the management 
and distnbation of the estate contrary to the 
directions of the testator Questions of law 
including questions as to construction of a will 
may be validly referred to arbitrate s But they 
cannot add to or alter the terms of the will A 
Court will not enforce an award to tbe detriment 
of persona not parties to a reference may take 
exception to the legality of the award Submis 
Sion to an arbitrator does not operate as a waiver 
of an extrmsio objection that the award is illegal 
because based on an illegal act or subject matter 
SovDAuarii Ghosh v Goth. Cilahdba Obose 
(1914) 19 C W H 948 
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17 Order oj reference 

nuthortiinj (irbitralor to et enltiine iMde b j coiuent 
of pariiei—Arbi'rator extcnhnj Jim after rte period 
orijj7w’/7 fixed by Cotrt had expired — Arbitrator 
after each tim tf functus ofiicio — Aioard submitted 
i..jtAin such ex ended tine if mssl be set asid^~ 
Arbitrator s intsreit in sitbje'l ma ter *n Auit to\eA 
insijnifieant and uat noxn i} him if looM 
dale award Where a*! order of referen e to an 
arbitrator under Sch II of the Code of Civil Proce 
dare (A t V of I90s) fised threo months tuna for 
the submis ion of the award to Court and abo 
empowered the arbitrator to extend the time for 
euch 5ubmi3sion from time to time by endoM>e 
meat in the office copy of the order Ue^d that 
when the Court had made the order by consent 
•of the parties, th re could be no objection to the 
functions of the Court with regard to the enlarge 
meat of time being delegated to tue arbitrator if 
the parties so desired But the arbitrator can 
only extend the tune in such ca es before the time 
originally fixed for making the award had expired 
If he did not do so be was by teaaoa of e&usioa 
of time funeXus offi lo and had no further juris 
diction in the matter As in this case the arbi 
tratorhad extended the time after the three months 
originally fixed by Court hud expired the award 
mist ho set aside although it was submitted 
within the time so extended by the arbitrator 
11 aa arbitrator uakaatra to one of the parties 
has a personal interest m the subje t matter of 
*he award it would be improper that he ebojtd 
a t as arbitrator If however his interest is 
(osignificant and unknown to hnnseU so that 
st IS impossible that it could have mducnced bis 
■award m any way the Court would not be disposed 
to set aside the award. Oo opebative HrsoDs 
tibawBawe Ld V Baou Hatb Bobooah (1914) 
19 C W H 165 

18 ■' - — ' Prieale award »» 

■excess of reference and contrary to law on one point 
but valid as to rest^Invahd portion separabl from 
ealid^Court \f nay accept valid portion and pass 
a decree on i^Award no* enforeMe summarily 
but operative as contract Where the matter has 
been referred to arbitration without the laterven 
tion of the Court under para 21 of Sch II of the 
Cml Procedure Code the Court cannot proceed to 
file the award when any of the Rtonuds mentioned 
inparas 14 and 15 of the same Schedule is proved 
£ven when the portion of the award open to excep 
tion IS separable from the rest the Court cannot 
proceed to give effect to the portion which is vabd 
m a SLmmarv proceeding under para 21 of Sch II 
of the Civil Procedure Code The mere fact how 
over that the award cannot be filed will not affect 
the vabdity of this portion of the award as a cod 
tract between the parties A mistake of law on a 
legal point specifically referred to the arbitratora 
would not vitiate their award but a de i ion on a 
juestion of succession not referred to them and 
^tently contrary to law cannot be accepted by 
the Court Dzsabaxdbc Jaxa v Chivtamo^ 
Jasa (1914) 19 C W N 476 

19 — - Applieotioa of 

parties to Court for reference of suit to arhifrattoa— 
Emission of guardian of minor party to sipaappfieii. 
tion— Cicif Procedure Code 19QS ss 114 lls i**/ 
andO ZL7II{1) Sch II ss J 15 andlSii){i) 
*— Ground ^ar eetliiij aside aiaard— Reversal ^ 


ARBITRATION— coidd 

3 AWAPD—cofild 

Offi laltaj Chief Commissioner on review or 
order of Chief Commission r refusing rev a on— 
FituJity of decree of award Held that Sch IT, 
8 I of the Civil Procedure Code 190S which pro 
vides that where the parties to a s8it have a-^eei 
that the matter m difference shall be ref rreJ 
to arbitration they may apply in wntm" to the 
Court for aa order of reference does not rejuire 
that the writing should uie essardy be signed 
and where the guardian ad litem of a minor pirty 
was in Court and assented to the appbcatiou 
the omission of the guardian to sign it was imma 
teria) Held also (allowing the appeal) that in 
tluA case there was no defect on the face of the 
award nor any misconduct of the arbitra'o s 
or umpire nor any concealment of facts by any of 
the parties which woull brm^ the ca e within 
tho 6 provisions in Sch II which might enable 
the Court to s it aside and that the officiating 
Chief Commissioaer was therefore not jus ified 
in interfering in review with an order male bv th 
Chief Commissioner refusing revision Umeo 
S isoB V Seth Sobeao Mae Dbadba (1915) 

I L R 43 Calc 296 

20 — Arbitration and 

award by Bengal Chamber of Comm res— durulio 
hon—Broher liable as principal— Custom and usag 
of OaleuOaOunnjilarUt—S Pfoi (5) Iriwa 

Bvidenr Art {I of 1872)—Si’iienes of custom or 
usage ineidenta' t> contract— Iniuan Contract Ae' 
(IS of 1S72) Si 232 and 238 in award mads 
by the Ben-yal Chamber of Commerce was aoj''hl 
to be so aside by defendants in Court on ths 
(woind that the Chamber aoteJ in excess of juris 
diction in having made the award in favour of the 
plaintiffs disregarding the fa t that the contract 
m question was made by plumtiSs as brokers 
allhoagb in fact the plaintiffs had no prm ipile 
and the contra t was not therefore eniorceubls 
The plaintiffs alleged that there was a custom in 
the market in respect of giinnv hessian and manu 
factured jute goods by which brokers are held 
liable upoa such contracts and such custom bein, 
well known to the Chamber tho award was pro 
perly made and vahd The Court allowed evi 
dence of custom and usage to be given and h li 
that there was such a cus omand that thedefenJ 
ants knew of it Patiram Ban rjev Kani. rart 
Co hi 13 C tr \ distinguished Sell 

that Si -30 and 23G of the Indian Contract \ t 
the former of which deals wi h undisclosed pri*i 
cipal and the latter with fal elv contra tin- as 
a^ont were not apphcable to this caja H ’d 
also that eviden e of usage of trade apph able to 
the coatraob which the parties making it knew or 
may bo reasonably presumed to have known is 
admissible for the purpo e of importing terms into 
the contract rcspectms which tho instrnm at 
•t elf IS silent Fleet v ilurlon L R. 7 Q B I 8 
followed. That tho n age being known to he 
Chamber the matter was within their jurisdi jun 
and tho award was prop rlv made Jor Lal & 
Oo V Movsiorax Nath Mitllik (1916) 

20 C W N 33a 
2 X ■ Arhtira >»» 

giving eiidsnee 6</ore coIUagues f improper — 
Ap^ieation for referen e to arbilra.ion eonii a ng 
promston as to opinion of magonij prt-iaS j 
hat reference to arbilraiioi eiUnI on tSe point— 
Aira^ of mjoniy if bod, on this frou A— 
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Avard made tn tht ahstnce cj party uho mihirtie 
Jram the arbilraiion tj bad A suit was icferrcd 
to the arbitration ol three persons two o! whom 
were witnesses m the case one lor the 
piaintifiE and oSe for the defendant The former 
of these gave eiidence before the two other 
arbitrators at the instanee of the pUiniiS There 
after the defendant objected to the arbitration 
going on and intimated that he would not call 
an% evidence before the arhitratora who con 
eluded the arbitration and gave an award two for 
the plamtiSs and one for the defendant The 
application for reference to arbitration contained 
a provision that the opinion of the majority would 
prevail but the reference to arbitration did not 
provide for it ifeli that there was no tmpro 
priety on the part of the arbitrator who cave 
evidence before his colleagues That the apjmca 
tiou for reforenco to arbitration baling provided 
that the opinion ol the majority svould prevail 
the award was not bad bccau o of the abscnco 
of anv such provision in the reference to arbitra 
tion That the defendant having refu cd to call 
ans evidence before the arbitrators they were 
justified IS costmaisg the bearing and giving 
their award in the absence of the defendant 
BiTIDAS DtTTi l DAXDIAMTK GKOSH (1017) 

21 C W (r 895 
S2 — — — ' ■ ■ - ■ Cud Procedure 

Code{Aet V of ISOS) Sch I! eU 1 and IS-^itnrd 
ufiCn all partue tntereifed did not ajree la order of 
reference tahitit/of—Parlnert tome not appeanny 
in a suit c^ainef tnemben of the firm infercifco 
porfies— Court jurudiehon 0 / to «( oods oteard 
uhen TtfeTt'nct intalii — Atcard xf tuienee of a 
tparate agretmeni between (he parliet who agreed 
to the reference Where la a suit agaiost the inea 
berg of » pastnerghip an order was made under 
cl 1 Sch II of the Civil Ptocednto Code 1908 
refernng nil the matters m diSercnco between 
'the parties to the suit to arbitration with the con 
sent of bU the parties with the exception of two 
of the defendants who did sot enter appearance 
and an award was made thereon — Held that the 
order of reference was invalid not only against 
the parties who did not agree to the order of 
referen e but aho agauiat those who had agreed 
and the award roust be set aside Sets Dooir 
Chasid t 'Masiuji Musaji (1916) 

21 C W N 387 


28 


• Suit after tub 


mission tilth respect to the subject tnuKer 0 / <Ae 
reference — Award puen during the pend ncy of 
the suit tahdily of-~rouer of Caxrt to etaj 
triaf— Cuil Procedure Code {4ft I of JPOS) 
Sch II » 18 A private reference to arbitra 
tion of a subject of a dispute does not prevent 
either party from filing a suit in a Cmrt of 
law in re pect of the same matter The 
arbitrators thereupon become functus officio and 
Bitv award by them is without jurisdiction 
WLcre there is a previous agreement to refer a 
matl^cr to arhitratioa and a suit is fil d in re pect 
of the subject matter of that agrccmtait tho C^t 
has B discretion under s 18 of tlie second schednie 
to tl e (Zjyil 1 roecduro Code to stai the re trial of 
the 8-jit > Poteman «c Sons r (Jssetl Corporation 
fJW.ja ArX SS7 andSteoPabux Vdu\anitn 
X ^ d 'S^S7 followed T’amo Cbandra Pal v 
a J isPnf j, c If ’ 3 t expUmed 


Indian legislation on the subject historically 
reviewed Appavu i Seem (1917) 

1 L R 41 Mad 115 
24 A r 6 » / r a f 1 0 fl 

auardproceedingt proiidedfor »u contracf — Stay of 
ttrbtlratwm pending decision, of suit ichenpart’f fiUa 
emt imp aching contract on egutlabU grounds In 
ft contract of purchase and sale of goods between 
pUinhil and defendants there was the usual 
clause for referring disputes an mg out of the con 
tract to arbitration riaintiD repudiated the 
contract on the ground that the broker in tho 
transaction did not disclose that he was a partner 
of the defendanU firm Defendants mamtazned 
that plaintiff was still bound to taho dehverv of 
goods and on plaintid a refusal icferrcd to dispute 
to arbitrators mentioned in tho contract Tlie 
plamtiff filed a suit for a declaration that tho con 
tract was not binding on him and obtained an 
order from Court restraining defendants from 
proceeding with the arbitration Utld that ps 
this was a casQ where tho plaintiff was impeaching 
tho contract on the ground 0 ! fraud tho Court 
below was right m staymg the arbitration prO' 
cecdings until tho suit impeaehfng the contract 
was decided Gaj^ami hlassAsa r Simsn 
Talsb (1917) 22 C W N 535 

29 — - - I ■ . Zimitation ict 

(/A 0 / ISOS) Sell J article J7S-^PubhcaUon of 
award date 0 /— Power of Court to «mi< matter 
left undecided The publication of a draft award 
IS not pubhcation of the award within the meaning 
of article 178 of Sch 1 to the limitation 
Act ISOS Paragraph 51 of the find Schedule 
to tho Code of Civil Procedure 1008 confers 
no power on the court to remit an award for the 
deteraunation of matters left undecided by the 
arbitrators If therefore any of the matters 
refereed to m paragraph 14 are proved the court 
has no option but to refuse to file tho award 
KirsJ V BA^WABI iJi 4 Pat L J 394 

26 — Delay in filing 

award effect of when parties acquiesce xn delay — 
Code of Civil Procedure {Act V of 1908) s JIS 
Sch // rr 5 and IS — Aetiiion R 15 of Sch II 
of the Coda of ftnl Procedare 1903 does not 
render on award made out of tune per se a nullitv 
but merely voidable within tea days from the tiu-o 
when the award is filed and it is binding upon 
the parties if no action taken before them Under 
r 8 of Sell II the Court may extend tho time 
after the award has in fact been made even if 
mado out of time and the parties can also agree 
to an extension and such agreement can be implied 
In such a case tho parties would be estopped from 
loipeachicg the award upon the ground that it 
was made out of time If a Court bond fide 
tn the exercise of its jurisdiction decides some 
matter of fact or law erroneously even though 
such decision may involve a detcrnunation as 
to the regularit} or irregularity of some method of 
procedure this detcrnunation would not neces 
aanly render apphcablo the provisions of s llo 
Tatio Ku-iapi I tliEVDEA Nath Gnosu 

4 Pat I. J 265 

27 Aicarif — Aon 

ftpp«iranc< of plaxnliffi before arbtlralor-^DefauU— 
dAitralor power of as Ctt-ilCourl tf candealundtr 
O IS T 8 Ctnl ProecdJre Code (A t I of 1908) 
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Sch II cU li ani IS — ippheftlionvinJtrO IX 
■r 9 — Aifnrrf leanny maUera referrtd lo arbitration 
andeUrtniTitd — ^ llo — Juriadietion of Uiqh Oiurt 
— PemtJjion of aicard to arbilralor b</ High Oourl in 
reciiional juTudiclion — Procedure A Bu>t was 
referred to arbitration by & Court on the appli 
-cation of the parties The tenns of the reference 
provided that the arbitrator should determine the 
<a«e after hearing the evidence and if one of the 
parties laded Vq appear before bim he shcnild h%T6 
power to decide the case ex parte On the date 
hied for trial the defendant appeared with hia 
mtues^es but the plaintiff did nob appear The 
arbitrator did not take the evidence on behalf of 
the defendant but made an award by dismissing 
the suit for default The award was filed m Court. 
Thereupon plaintiff apphed to the Munsif for the 
setting aside of the award on the ground that he 
could not appear before the arbitrator lor illness 
but the appLcation was rejected and the hlunsif 
pa sed judgment according to the award In the 
coarse of his order however the ‘tfansiff expressed 
an opinion that the ground alleged might ho a good 
ground under 0 I\ r 9 Civil Procedure Code 
Plaintiff thereafter applied to the ^funsif under 
O IX r 9 Civil Procedure Code and then the 
'Mansi! set aside the award of the arbitrator and 
restored the suit to his file The defendant moved 
the High Court against that order Held that the 
arbitrator had no power to deal with the matter 
under the provisions of 0 IX r 8 of the Civil 
Procedure Code and that he ought to have beard 
the evidence on behalf of the defendant that 
the award made by the arbitrator should be lield 
to have left undetermined the matters referred to 
him for arbitration and that under the provi ions 
of cl li of the Second Schedule of the Code of 
Civil Procedure the Kunsif ought to have remitted 
the award or the matters referred to arbitration 
for the reconsideration of the arbitrator that the 
appLcation under 0 I\ r 9 Civil Procedure 
Code made to the Ifunsif was incompetent and tbe 
^funsif was obviously wrong m etting aside tbe 
award of the arbitrator and restoring the suit to 
hia file Held further that tho proper order to 
make in this case was that the order of tho Mnnsif 
being set aside the High Court in the evetcise 
of Its revisional jurisdiction under e 115 (hvil 
Procedure Code should remit tho award in the 
-matter referred to arbitration for leconsileration 
by the same arbitrator on tho ground that tho 
award had left undetermined the matters referred 
to arbitration Gopal CiUvdba Das t Kiietra 
AIoEAv Butoja (1918) 22 C W N 933 

23 — Prnafereference 

— Award — Reference by tome of Ike dispvlmg 
jartiea effect of — Civil I roccdure Code |Acl AiP of 
ISS2) a SOS Uponasuithroughtby theplaustiffs 
for recovery of possession of certain lands the 
defence raised was that the plaintiffs were bound by 
an award which was made upon n private reference 
to arbitration to which some of the plaintiffs and 
the defendants were parties Held that the award 
was biadmg as between those plaintiffs and tbe 
defendants who were parties to the reference 
jAPtPtATii Cnowunav r Kailas Chabdua Bbat 
tacha&jeb (1909) I L. R 37 Calc 63 

29 iicarl rt'iitaper 

Uhe death of one of the porfes— >unc pro lu« 


ARBITRATION— --oiifd 

- AWARD — contd 

ukelkeropplieahh to the award — ^SuimissioJi foarbi 
tralion reeocaiionof by the death of a party Where 
Asabnus ion to arbitrationhasheenmodoa rule of 
Court the death of one of the parties does not 
work a revocation IVhere an ayreement to refer 
having been filed in Court the Court appointed 
an aroitrator who after finishing bis enquiries 
and hearing the arguments of the pleaders of the 
parties reserved his report and award and then 
one of tbe pirtiea died Held that under the 
circumstances of the case the death of the party 
did not make the award void and the doctrine of 
Hune pro lane was apphcabla as m the case of 
judgment of Court Haba Kris rvi 'Mitka i 
pAJi Gopii. ifiinA (1910) 14 C W N 769 

30 4 nurd — Bond 

fde tnisMle of laiJ commuted by arbitfnfor^JItiwr 
party r<c««n«g a emallei’ share — du ard binding upaii 
the minor The arbitrators to whom a dispute 
was rtferred by parties one of whom was a minor 
took bona fide an erroneous view of law and ordered 
an unequal divi ion of the property in dispute 
awarding the smaller share to the minor Ilia 
lower Court set aside the award on the grounds 
that the arbitrators had taken an erroneous view 
of the Iaw and that as the minor had received a 
smaller share under tbe award it was not to his 
benefit and therefore not binding upon him 
Uetl that the award was valid and binding upon 
the minor Tbe vahdity of the award must be 
determined acco dmg to tho circumstances as 
they evisted at its date and not by what trans 
pirM ome years after it had been passed by the 
arbitrators Prjunder I<aTain I aev BajaiOotind 
Singh 2 J/oo 1 A 181 219 2o} followed Sar 
pAvvA sm Lisoavpi v Shtvappa (lOlO) 

I L R 85 Bom 153 

31 — -I - Silting asid an 

award — Iniahd contract — 4ttard nffacfetf on giound 
going to the root of the dispute — Whether a sjit is 
mainlainabU to set aside the award — hdian 
Atinlmlion 4ct {IX of IS99) a ll^Consent of 
eoanel tviev free and fair — Civil Procedure Code 
(Act V of 190S) s 9 tVhere the ground on which 
an an aid i Attacked goee to the root of the di pute 
and ansea as it were hi^fore the constitution of 
tbe domestic forum a suit u maintainable for 
the investigation and di termination of the con 
troversy according to the procedure presenLed 
by Uw Quare Whether a uit lies to et 
aside an award on a ground covered bv s 14 cf 
the Indian Arbitration Act IbOO The plaintiff 
(Appellant) fil d this suit for a declaration that 
a contract for the ale of piece good- alleged 
to have been entered into between him and tho 
defendant wa invabd as the parties were not 
ad idem on a fundamental point and that an 
award made by the Bengal Chamber of Commerce 
m favour of the defendant for brea h rf the 
said contract was al o void and inoperative 

plaintiff bLo charged the defendants with 
fraud inasmuch as they claimed damage for 
leftt al to accept goods which they never offered 
and were indeed not in their po session The 
plaintiff apphed for an interlocutory tnjnn tion 
donng tbe pendency cf the suit restr a i nin g the 
defendants Irora executing tho award. RA>Erv 
J held that the suit did not I e and d cliced to 
ent rtaa the hearing of the appheati a “ezi^pt 
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2 ATTAPD— cenff 

in the ba is that Jt be treated both 09 the trial 
of the action and as a petition under the Indian 
Arbitration Act Being under the impression 
that Coun el on both sides con ented to this 
cour « being adopted he beard llio matter on 
RffidaTjts and dismis ed both the motion and tbe 
action with costs Hild that under the circuma 
tance there sms no con ent by Counsel on both 
side to the course adopted by Pankiv J Utld 
nriher that under the cireuBistancca eren 
thoni’h there was cem cut on tho part of the 
V aintiS 8 Counsel it was not free end fair consent 
} ut constrained and mToluRterv acq«ie*cCDCo 
m a mode of trial which the Court had decided 
to adopt and so was not binding on the plaintiff 
Hild also that the suit wna maintamahle under 
e 9 of the Citil Procedure Code 1908 and there 
was nothing in the Indian Arbitration Act 1800 
which barred the suit Earifirnivll v Agartnava 

2S O vr h 811 U31S) TvrxMl w Jirwn S 
B A C 33# S9 li n £7S ilS2S) and Wonatt 
V Z>faN« 3 Dowt £61 US83) referred to OlannA 
KissE'T KnEWY t LuxRWi 

£4 C W N 454 

, oq madeafUr 

tx^rn of urn fizii ty Court— Apphoot^ for <n 

fflrVment <if b«« 

Co* iAclXIV of 18S£) t 521 {«) (Att V 6/ 
mS) s US Sch U t IS {<) An award was 
mado after the time allowed fa? tho Court had 
e-cpired On an application for «^r6'''8 
tiniinff for mahiag «oeh sward ilild that the 
Court had »o power to grant the 
/•rtja Bar Aarmn ? CftaHdkram 
Ktfar J L r 13 All 30(9 followed lltld fur 
ther that where the time for maUing *n 

hadeswred and no award bad been made • M8 
of the Civil Ptoceduro Code (Act V of 1908) gives 
the Court power to extend the time for the makiiiff 
of the award nolwjthstandjng that it bad expired 
Rt the time of the appbcation but thot ecelion 
does not enable the Court to extend the time for 
the doing of a particular act when in truth end m 
tact the act Jind already been done SiiJB Kkhii'i* 
\ CO t Sathb Cnu<DEH Dutt U91I) 
w L R 38 Calc 522 


.-g ■ — — A^rtenevt to 

oWe by decision of mojonly nhttUrr Urdtntf on 

Partin I heilier approl Iw from order recordinj; 

on ntrosrf When the p-irtiee have agreed to 
elide by the decision of the majority of the 
arbitrators an award cannot ho eet aside on 
fbe groued that it has not been signed by all 
tbe arbitrators h .0 appeal lies from an order to 
record an award mide by arbitrators Raw 
hAPArv Pam o Pati Eah Tewaxj 

3. Pat L 7 90 



2 AWAPD— coBfd 

the arbitrators allowed time for filing fresh aehoT 
vatnahs and for appoint ment of a guardian for tho 
nuQor heir of ono of the deceased parties but 
nothing was clone The arbitrators then made 
tbeur award and on application being made to 
Court the Court made tbe order for filing tho 
award IWcf that having regard to the subject 
matter of the nibitartion and the terms of the 
reference the legal representatives of the decea cd 
persons would be bound by the reference to arbi 
tration made bv tbeir predece ors Br-ATAEPAS 
AcnATtvA CnowDBRv t Sasi BnirsAN Chowduft 
£0 C W N 804 

3ff Sacrrasire nirorda 

—Contract for sale of goods dthirralh ig ivsfalmtnta 
— ^r6i/r«/<?ri n^efAer fut clue ofleio after one 
award — DtsfVie vtth regard fa difftrent snstot 
■rntnla—Res gvdteata — Cnil Proeedure Cod* (Art 
V of 1908) s 11 0 11 r 2 uhtthtr opphcahlt 
to nrbi/mfioii prorrcifiitg There mas be aa 
many anard» as there ore disputes arising out of 
the contract Tbe submission is not exhausted 
by reason of the mere fact that one award 
final and complete jn itself has i sued from it 
CAondonmtd v Denali CampbtU A Co 23 C IT B 
707n {1$1S) referred to By a contract dated 
let December 1917 the plaintiff agreed to eeU 
to the defendant three lacs of yar* o£ hessian 
delivery to be given and taken m December 1917 
each month a *hvery to be treated as a distinct 
and separate contract The contract also pro 
vided that any dispute whatever arisine on or 
out of this contract shall be refened to the axbi 
tration of tho Bengal Chamber of Cozunerce 
One half lac yards of hessian were delivered to 
and accepted by the defendant the balance was 
divided into three lots Disputes haring arisen 
with regard to the delivery of these three }ot» 
they were referred to the arbitration of the Bengal 
Chamber o{ Commerce by the defendant on 2Sth 
rebruary 9th April ana 21st June respectively 
all tbe disputes haring arisen previous to 2gfh 
rebruary An award was made with respect 
to tbe first lot in favour ot the defendant The 
plamtiS filed this suit to stay the arbitration upon 
the second on grounds that arbitrators were fundus 
offieto having given one award Held they 
were not BAtiirscKn Rika c GormAji Bhottea 
24 C W N 775 

gg.A Airord — Conseni 

of partita— Insohtttl de/tndanC — Citjf Procedure 
Codt (Act I of lOOS) Seh ll r 1 In a redemp 
tion suit by a mortgogor tho inEoIvcnt mortgagee 
was made a party along with the Official As ignce 
Tho matter was referred to arbitration by consent 
ot parties other than the insolvent mortgagee 
who did not appear Held that tbe Court had no 
jariadiction to make the order of reference with 
oat h«8 consent eonsequeatlj tbe award was 
Invalid LADiims<sr ^4T^5lUI.L v Naivdalal 
I vAatTTi (J9l9) I B R 47 Calc 555 

37 — - — Selling aside an 

award — Porr/cri / — Dispute orinng on or out of the 
tottratt — Jar sdirfioji of iJ t orbitrotor to ifteiife iiJlnl 
era* tfe contract— D jfertnee btluetn the gutehon 

ie/«f<rt<ere teas a foi tract ortcfcMcr tU contract 
STS* forged or altered A and D entered into several 
contracts for the sale and purchase of hessian 
which wero conlaincd in Advice Notes Tho 
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2 VVr\RD-con/i 

addict Nctc \o 31 conlained a nrtiinir upon 
it winch tatcd that it was m settlement of Advice 
Ivo e No "b The contracts provided that all 
dispafes what oever aruing on or out of the 
contract hould be referred to arlitration As 
putes havin™ an cn thev were referred to atbi 
tration and an vwanl was gu en in favour of S 
A applied to ct n ide the award on the ground 
that the lid wntinc- on the Advice Note No 31 
was for^ d and eo the arbitrators had no junsdic 
tion to decide the que tion of forgery which went 
to th“ very root of the contract JltJi that 
It was competent for the arbitrators under the 
terms of the ubnii ion to decide whether or not 
this interpolation Was in the contract as orjginallj' 
made Per Gpei\e J —There seems to be a 
difierence letween a dispnte wlueh raises the 
que tion whether in tact v entered into a cod 
tract at all or a question whether A was induced 
to enter into a contract bj fraud and a que tion 
such as the pre ent whether a contract contained 
a pnrticular term at the time it was made 
Aublov ■'foHiinuD r BauvAtii Katoopsu 
24 C W K 567 

£8 ' — Order le record— 

Agrtemtrt to eihiJt tj tnojortly Iso appeal lies 
from an order to record an award made by otbi 
tratora when parlies base agreed to abide bj the 
decision of a majonty of arbitrators an award 
cannot be set a ide on the i,round it has not been 
aiJDcd fcv the ainoritx I L II .9 Cole 1C7 
followed Pm ^aBArv Ram t Pati Rsji 
Tfranv 1 Pat L J SO 

89 - ■ I ■ ■ — n . — - Pnid/e nriitra/or 

no! mnltn'] hu aunrd Within tme—yoUte teeued lo 
tlou eju e u7 tj It should pot be proceeded agatnel 
for eoPt wpl of court Stmlle that a court has no 
authoritv to compel a private arbitrator to arhi 
trate against his own will as by i suing a notice 
to him to submit Ins award by a certain dale or to 
explain or show cause why he should not be chjiged 
with contempt of court Shiheharan v Pofirom 
1 L r ' III 20 referred lo BASoto Mai. 
Goi!I>d Pba *d 1 IaAMiAi>A Lal Lacidii 
^A^ 4I^ I L R 43 All 101 

40 — , Consent order 

for extemion of Itrne presented before etward — Order 
»i7»itd after ffialiiij of auard-~^ alidUy of auard-~ 
Apilication to set aside~Form of — Indian iinji 
tofion Act {IX of lOOS) Sell I Art JSS—Cttil 
1 roetdure Code {Act T of 1908] Sek II — Prac 
lice Both parties to a suit which had been 
referred to arhitration having con ented to an 
order for tho evtcnsion of time for maling the 
award the order was lahcn to tho proper officer 
(«c the Prothonotarv) for signature In the ordi 
nara cour e of events tho latter would have exer 
ci ed Lis di crction to sign (lie order on (he same 
dn} but owing to pressure of work the order wa 
not signed til) some days later the award itself 
liavmg been made m tho intorral Held that 
tUcugli the Protlionofaiy had actuallv exerci od 
ills discretion later bis decision ruu't ui the cir 
ruoistnnces be thrown back to tho day on which 
the order wa pre ented for his signature and as 
the order ought to have been signed as of tbst dsv 
the award was not invalid The form which an 
upilication to set aside an award under the *5econd 
fcehcdu’e of the Civil Frocedurc Code sbonld take 


ARBITRATION— eonW 

2 AW 4Rd — conid 

IS nowhere prescribed onndicated It issufficiert 
if ome notice is given to tho proper office that tl e 
patty objects to the award and the date on which 
Bochnotice isgivenis forthe purpose ofthe Indian 
I (tKitatio/i Act the date on wfiiLh the application 
Is made Gopaui K4LI.IA^Jr t CnnACAM^vi 
kmiAUi I t R 45 Bom 1071 

41 Mutation of 

names — Mnlahon proceedings referred lo aThlroltol 
— Iward based on finding as to Me of one of tit 
parties — Auardnobarlo euilforpossesstoninaCud 
Court The par'ies to proceedings for mutation o 
nainesina Court of Revenue referred the matters in 
d spate between them to arbitration The aiLit s 
toia made their award deelarin" a certain person t« 
te entitled to mutation upon the findm.. that hi 
was tho adopted son of the last holder Held that 
this award was no bar to the otLci party to fhl 
mutation proceedings suing ih a Civil Court to 
recover possession of the property upon the ground 
that the adoption of the defendant was not e tab- 
lisbed Cirdhan ChaiHe v Pm Baron JUisir It 
A L J followed Daljp So.oh t JfAV 
htrswAB I L R 43 AH 8M 

42 —————— Reference ts 

ly Court informally uhile suit pending—Cml Pro 
eedure Code (401 J oflSOS) s 80 0 \X1I1 r 8— 
becond Schedule — Indian Arbitration Act (I\ oj 
189^)— Reference lo orbUralion wilhoui intenentior 
of Court uhtir suit pending— Aicard if enforce 
able irhere in n pending suit the parties refer 
the matter to arbitration without tho intervention 
of tho Court the award made cannot bo enforced 
Cither under O Will r 3 of the Civil Procedure 
Code or under the provisions of the Indian 
Arbitration Act Tun Bbsahi Tea Co Lrn v 
Thb Ih»iA Gesebal biEAM Navjoat:on Co 
ITK 25 C W N 127 

43 — — — — — — Contract is 

buygoods ietueen London and Madrastnerthanl - 
Slipvlalton for OThitration in London—Award made 
in LondenSuii on auard—D fence that arbUra 
tor Jaimg gnen no opportunity lo Defendant to be 
heard if may be trlen xh the euit—i/iylish Arbi 
eialton Act I8S9-— Supreme Court Rule O 61 
r U — Irregularity not going to the root and not 
oppareni on the face if auard In a contract to 
purchase ehoep km of a specified quality by a 
merchant carrying on business in London from a 
merchant carrying on hu mess in Madras it wal 
atipuUted that anv difiercnces not amicably 
Settled was to bo submitted to arbitration in 
London m the usual way end the award of such 
arbitration was to bo bmding on both buyer and 
seller The buyer haimg sued the seller in the 
Madias High Court for enforcement of an award 
taadebyanarbitrstoriaLondon the seller objected 
(hat the award was not binding on him as (he 
arbitrator had proceeded to arbitrate withoiil 
giving him an opportunity to be beard I/etd 
that as the a/hitration clause provided for sn 
arbitration which was to take place in London 
and in accordance with Rngh h law and procfw 
dare any objection to the award cn (he preunj 
of nil eondact or irregulantv had to Le tsken i y 
motion to set aside or remit tie award (rder t) e 
EnHi b Arbitration Act of 1609 within tho time 
limited bvO C4 r 14 of the rules of (be beprrme 
Conrt Lo such ebjecdon haTlo- been (it i 
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2 AWAPD— conc?i 
the award became fully binding on botU parties 
to It as if it had been incorporated m the contrtet 
Any defence going to the root of the award e g 
that the arbitrator had no jurisdiction or that 
the matter was tainted with fraud— could have 
been pleaded m the suit but a defence on the 
ground of irregularity not appearing on the face 
of the award was excluded by the (aw by which 
both parties had agreed to be hound L Oppew 
nEiii & Co t Hajee Mahomed Haweep Sahib 
PC) 28 C W N 642 

ARBITRATION ACT {K OP 1899) 

See Akewration I L R 47 Calc 29 
See Civil Procedhpe Codp (Act V op 
1908) s 89 0 XMTI n 3 

1 L R 40 Bom 286 

f . ■ ■ — ... Etfentice (a Itco arit 

ttalora and an umpire — Subte^uent addition, by 
cSTieent of parttee o/ other arbitratora — Ol^eeltona 
raised after the pronouncement of the atmrd to the 
apooiniment of tdittional arbifmCcrs~ Estoppel A 
reference to arbitration waamade nnder Act No IX 
of 1899 The reference was to two arbitrators and 
on umpire Subeeljuently the parties agreed to 
appoint two more arbitrators on either side The 
SIX arbitrators and the umpire proceeded with the 
arbitration and pionouaccd a unanimous award 
One party then applied for the award to be fU*d 
and the other party took objection inter aha to 
the number of the arbitrators ffeld that though 
either side might have objected m the first in 
stance to the appointment of additional arbitrators 
It was too late to do so when they had alt along 
acquiesced m the appomtment and after the arbi 
Inters bad pronounced their award Abdul 
Shakubv Muhammad Ycsup 

I L R 43 All 456 
———83 2 5 8 8 15 aodl9— Arbilranoji— 
“ Submission ' by three persons to refer dtipwle to 
fires arbitrators — One of the parties filing o suit— 
Court has jurisdiction to slay the suit — Submission 
not outside the scope of the Act — Aitard passed 
under the submission tnay be filed wider the Act- 
Court may give indirect assistance by stajfinj a suit 
though it cannot give direct assistance to enforce 
the arbitration Under s 19 of the ludian Arbi 
(ration Act the Court has jurisdiction to stay a 
suit where the parties to the suit have by sub 
mission agreed to refer tbe matter m dispute to 
three arbitrators each party appointing ins own 
arbitrator A ‘submission’ providing for a 
reference to three arbitrators is not outside the 
scope of thp Indian Arbitration Act and an 
award passed by three arbitrators may bo filed 
and given the status of a decree under s 15 of tbe 
Act Afancftesler Ship Canal Company v S 
Pearson and. Bon Ltd (ISOO) 2 Q B €00 and 
Gopofji iCticerji v JJorarji Jtram {lOIJ) 43 Bom 
fOJ referred to Tbe words a submission to 
which this Act applies in s 19 are not limited 
to Submissions which can be enforced under s 8 
or 8 9 but are intended to provide for tbe caso 
where a suit is filed in an up country Court in an 
area to which this Act has not been applied though 
part of the cause o faction has arisen in a Presi 
d ncy own TTiat Court would have tbe power 
the suit If the submission was one to which 
the Art applied or in other words if the eoit could 


ARBITRATION ACT (II OF 1899)— 

ss 2 5 8 9 15 and 19— confd 

with leave or otherwise have been filed in a Presi 
dency town ifaffi v \oor (1900) 

31 Bom ?36 dis ented from Baealdas Ivhem 
cttAHO In re I L R 45 Bom 1 

' 8 4 — iSabmuiioas inferred for stceral 

docamen/s — Arbitrator acting outside limits of his 
juTisdictton A Bubmission ot agreement Bubmit 
may bo collected from several documents even 
though collected from parole evidence and signature 
of any document forming part of the agreement to 
Sufficiently bind the person so signing Suesasah 
BAHS tDHAB V BABU LaL KEDIA & CO 

I L. R 42 All 525 

— ss 4 20— Ctetf Procedure Code (1908) 

s lOi (1) (/) — Award under Arbitration Act — Order 
refusing to file — Appeal The parties to a con 
tract for the sale and purchase of cloth agreed to 
refer a dispute arising thereout to arhitiation 
under the provisions of the Indian Arbitration 
Act 1690 A xeferenco was made and an award 
was pronounced One of the parties then applied 
to the District Judge foe an order to file the award 
but on objection taken by the other party the 
Diatrict Judge refused fo file it llcia that in 
tbe absence of rules iramtA by the High Coort 
under e 20 of the Indian Arbitration Act the pro 
cednre prescribed by tho Code of Civil Proceduro 
wouldapoty and an appeal against the order of the 
District Judge would lie under section 104 (1) (/) 
of the Code Campbell and Co v Jeshraj Qtr 
dhan Loll J L J 42 Calc S02 distinguished 
The judgment of PloGOTT / in Sulhamal Banst 
dAorv Bahii iof Hedia and Co J L P 4‘^S All 
25 refemd to ^Al^sCEB Dis Naoap JIal t 
Gasahakd Sbyam I L R 42 All 848 

8 8 (I) (a) (b) (c) (4) and (2) 9- 

Cngluh Arbiiratton Act of IfISO (52 and u3 Vi 
c 49)— C neral Clauses Act (f of ISO/) s Is— 
Peferenet and suAmtssion to ihite nftwei arhifraiors 
uho acting for some time decline to proceed furtler 
—Application to Court to appoint fresh arbitrators 
—JurisdieUon In a case of submission to three 
named arbitrators all of whom after acting h^ve 
declined to piocred any further the Court 
has no lun diction to appoint fresh arbitrators in 
their place under the Indian Arbitration ket 
Per Scott G J S 8 (1) (6) of the Indian Arbi 
tration Act does not apply to the ca e of mdepen 
dent aprointmcnts of two arbitrators la such a 
case when a vacanev occurs it would ordinarily 
bo filled by tho original appointor as eontem 
plated in 8 9 S 8 (7) (6) only applies m terms 
to a emglo vaeanuy to be supplied by tho parties 
8 8 nowhere sc ras to contemplate the ca e of 
two original arbitratois appointed joiQtlv bv tlio 
parties plus a third ot the s^rao class appointed 
by tho two already jointly appointed or by tiio 
parlies In short s 8 only applies to certain 
cases of failure to appoint joirtlv M hero choo ers 
should but do not coneur the Court is enabled 
to assist them by tho seWtion and appointment 
of an individual falling m one of the following 
categories — an (i e one) arbitrator an umpire 
a third arbitrator in the eperiat sense la winch 
that term is used Per Haywabd J It is not 
in my opinion open to us to extend thu specixl 
jorisoiction to sjiecial contracts not clearly con 
templatod and expressly mentioned by tho Act 
/n re ^lUifA and iSemee awl helson and Sons 2* 
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ARBITRATION ACT {IX OF 1893)-eoi>« 
s 6—<0Htd 

■Q H D Si5 tni ZlanchctUr ShpCa»otCompa»y 
T S P{ar0on tiiid Sonjt LimiUd [J900) 2 Q -B 
^OS referred to Goriui KcNEiwr t Morhui 

Jeiuu (1019) I L R 43 Bom 809 

S 9 — dppotnlm nl c/ arlilrators — 

tv one fnrij fo fA« ctJler lo appoint Ai* 
«rlifnj£or — \o appointment by Ih* fonrtr of hi* 
oten arbitrahr before gnmj notice — Defau t Ij taller 
to name tij arbitrator on notice — BijW of fermer to 
appoint both arbilralor* vndcr the taninet — * 9 of 
the Jet vhelher apfJifaUe—Preruo to* 9 urhether 
apfiicahle to eet and* aDpoinImenti vn^er coRfraef— 
of ar£i/ra/or lo grant adjournment — 3I>* 
conduct— Award uhether invalid The prorisions 
of 8 9 (t) o! the Indian Arbitration Act 18!>9 do 
Hot apply to a case where by the eonlrac between 
the parties a different coarse iS pronded for the 
appointment of arbitrators and as to vbat is to 
^ppen if the party to whom notice la gtren mahes 
default in mabing the appointment and the 
prod 0 to the same section which empowers tho 
Court to set aside the appointment docs not apply 
to an appointment made under the contract 
Where the aibitntois appointed under the con 
tract and not under a 9 of the Act refused to 
grant an adjournment o as to enable one of the 
parties to apply to the Court to set aside theit 
appointment tbej were not (nutty of mtsconduc.t 
and the award was not f table to bo et aside 
SnitT Wallace A, Co v ^cbooeb Sons 

I I R 44 hied 406 

> 10 - 

See iNsoRiNCE I L R 37 Bom 183 
■ trliitratioa — 'italement 

of tpeetal eate for opinion of Coirl — Appeal from 
order of Court— C»vd Procedure Code (Act I of 
JjO^) e 204 (iiiifSeA II * 11 In a suit hied for 
par ition of joint family property tlie partie 
egre d to refer the matter to arbitration and a 
consent order of reietenco was taken A einutar 
agreement referred to the same arbitrators ques 
tions as to the partition of sueli immovcab'e pro 
petty a was outside the jurisdiction of the Court in 
the suit The arbitrators disagr ed on certain 
points but instea 1 of referring their differences 
(as (he agteements of reference autborisoil them to 
do) to an umpire they submittcl their own opinion 
in the form of a special case for the opinion of the 
Court In doing so they purported to act under the 
provisions of the Civil ftocedure Code (Act V of 
iooS) Sch If r 11 and of tho Indian Arbitration 
Act (IN of 1899) 8 10 (b) The matter was 
decided bv th» Chamber Jud'^e and an appeal was 
preferred against the decision Hdi that no 
appeal lay Inasmuch as tho special case was in 
no sense an award it did not coma within the 
Civil Procedure Code (Act \ of 190S) Sch II 
r Jl but in *0 far as It related to tho agreement 
which was not tho subject of tho Court e order it 
fell under the Indian Arbitration Act (I\ of isnjl) 
e 10 (6) PcRsnoTCMDAS Paoioopal V Pan 
ooptL Uiralal (1910) I L R 35 Bom 130 
11 — 

See Apfesi. I L R 45 Calc 503 

— ss 11 13 to 15 

See Abbitiutiov 

I L R 40 Calc 319 


ARBITRATION ACT (IX OF 1899) —contd 
11 15— 

See ABBlTRATioy 

I L R 47 Cald 9ol 

- iwird — C » t t f 

Procedure Code (Act I of lOOS) Sch 1 0 T Y/ r 
*9 An award filed in Court under s 11 of the 
Indian Arbitration Act (I\ of ISO")) is nothing 
more than an award although it is enforceable as 
if it were a decree Execution of mch an award 
cannot be staged under O X\I r 29 of the Cml 
Procednre Code (Act V of 1908) Tbibhew^vd s 
Kaiuansas Gajjar i JnabCHiND Lilleihai 
L Co (1910) I L R 35 Bom 196 

ss 12 13— 

See Arbitbatiov 

I I. R 46 Calc 1059 

ss 13 14— 

See Arbitration I L R 41 Calc 313 

I L R 42 Calc 1140 

■ 5 14— 

See AwiRD I L R 47 Calc SOS 

s 19— 

See Arbitbatiov 

I L R 41 Calc 35 
I L R 47 Calc 611 752 849 1020 
See AppE-sl to Privv Cottncil 

I L R 47 Calc 91 

— — Ariilration — EJfict of 

order itaymy suit— Court ihld on ft construe 
tion of 8 19 of tho Indian Arbitration Act 1800 
that the Court thsTein mentioned is not aeees 
sarily the Court of the Distnct Judee but the court 
before which the suit oe other legal p oceeding 
which It IS sought to refer to arbitration is m 
stituted Refdalso that a stay orderpassed under 
s lOisnotamerc temporary injunction butafinal 
order which dnposcs of the suit Sira Pam Nath 
M u i Sheshil CHAVDKA Das 

I L R 43 All 553 

Stibj c wiofjcr of p ! ^ 

tny «!( referret lo arbitralior^— Order under e 19 
staysno autt--~4rbilratton enjiuy in an ai aril— 
Formal order rn'cli ly flay and d smi siny suit tin 
necef arj Ordinarily a stay order piss*^ by a 
court under s 1*1 of the Indian \rbitration Act 
1899 when the matters in dispute m a uit b"fo'e 
it have been referred to arbitration is pcrmannt 
ond when tho arbitration is coiupletei there is no 
necessity for tho court to reaolo the av ord r 
and pa s a formal order dismissing the ui Sb a 
BabuT Udil \oraia IS A L J 7o Wered to 
Stbacss and COJrpAN-T r PaonrBAF Dital 
D upca Prasad I L R 43 All 2 9 

• ' Taliny yromh it a 

«i morandam of appeal if a step in the proccthnyt 
~-S 19 — Order refue \y staj of proetel yi f 
a judgment within el IS of I’e Le ten P te t The 
omer that the applicant was not coinpeten to 
ayail himself of, the beneSt of s 19 Arli ration 
Act by reason of steps taken by him in the pro 
ceeding in tho suit is a judgment within the 
mcanine of cL Letters Patent and u appeal 
able Jutt CCS of t'-e Peace for Calcit a \ Orie •'I 
Ga* Co S B L. F 4S3 (I*-’) Uaijce /rn f 
Uadjee Uubech v Uaijtt J/ilourd Uadj e Jvnb 



( 159 ) 


DIQESI OF CASES 


( ISO ) 


APBITRATION ACT (IX OP 1899)-eo>ic» 

S lQ~corld 

13 B T P 01 [1874) Maihvra r Ihran I h P 
43 Cal S57 s c 20 C W N 504 (1915) and 
Biidhu Y Chattu I L P 44 Cal 804 a e 21 
C W Of'O (lOlS) referred to Taking grounds 
in a memorandum of appeal against an adrer e 
order does not constitute tlie taking ol a step m 
the proceedino'S within the meaning of s 19 
Arhilration Act Adama a Callay (ISS**) C6 
A T Rtp C87 distinguished Jo\I-all t, Ob 
t Cop: Pam Bhatica 24 C W H 612 

ARBITRATION AWARD 

See ABBnBATiON 

reference owtRonein^ 

tiajonhi auard — Auonl by rnnjority uitlout eon 
fiwhino of7ier« »/ inlid An award made by a 
majority of arbitrators appointed bt the patties 
without consulting the others is not a Talid award 
even when th< reference authorises the aibiiratore 
to make a majoritj mard Anc KAMin Zabtpa 
A t A t GotAM Sabwai (10 10) 

22 C W K 301 

ARBITRATION BY COURT 

i. . . .1— . - ■ — — o/f/ie gire 

<io«* ift dupufe <0 Court /of determination— Anari 
-~Peiieio—-lppwt— Jurisdiction — Cirif Procedure 
Codes (Act XIY oj 1853) ' 623 (Act 7 of I9W) 

» 115 When alter the hesriog of a suit had com 
mwiced beforo a Mvinsif both patties agreed to 
learo the questions in dispute octween them to 
the determinatiori of tbo Court oftcr the Court 
bad made a local inspection and also agreed not 
to III e anv objection to the same or to prefer an 
appeal Held tint t)ie decision of the Munsif 
was in the nature of an award and that he could not 
alter the award when once made or review hw own 
decision Dut/o Singh y Doaad Dahadut Singh 
I L P 0 CaU S7o referred to Held further 
tiiat no appeal lav to the Di trict Judae and the 
order of the District Judg<» in entertaining the 
appeal and making the order of remand was 
vathoiit jurisdiction 'iayad Zatn v Aalabhai 
t L r 23 Bom 75Z foUowed //<?d further that 
no appeal la^ from the decision of the Distrmt 
Judge to this Court but the High Court could 
Interfere avo rioft under b 622 of the fSvtl 
Procedure Code (Act XIV of 188'’) corresponding 
with Il6 0 ^ the new Code (Act V of 1908) 
Baikama ^ATa GoswasU r Sita Nath Coswami 
(1911) I Zi R as Calc 421 

ARBITRATION CLAUSE 

•S’ee Contract I L B 47 Calc 789 

• contract with — 

£ee Atpeal to rrivr Comeu 

I D H 47 Calc 918 

— Proceedings on— 

6<e iNJrr^cTio’^ I L R 47 Calc 733 

\ 

APBITRATION IN LONDON 

Sie VrutTRATiov (Amabk 4^) 

\ 26 C W A 642 

fie. CovT\Act I L R 43 CalC 77 


ARBITRATOR 

See AnBtTPATtON Act (IX or 1809) ss 
8 (1) (n) (6) (c) (d) AjsD (2) 9 

I L P 43 Bom 809 
See Conte ACT 15 C W N 981 

distlnclionletween— and valuer— 

See I EscMTtiO’T 

I li R 42 Bom 663 

dohes ol — 

Se" (rriL PnocEptrEE Code (1903) a 

104 I L R 38 All 380 

jnnsdiction to award damages to 

delanltmg seller — 

See Awakd 1 L R 44 Bom 780 


power of— 

See CoNTBAct Act (IX or IS72) ss 1 
118 I L R 41 Bom 518 

ARCHAKA 

See Civil, PfOcEDTOE fouE (Act V or 
I90S) 0 Will 


AREA 


I L R 88 hlad 850 


See 'Ieasueesiext 

I L R 47 Calc 266 
— — deficiency in— 

See Bencai T£\A>oy 

I L R 48 Calc 473 
See KAScri-nAT 1 Zi R 41 Calc 493 


See Aesis Act (XI or 1878) 8 4 

I L R SS AU 153 


• jomt possession of— 


8eeWiweiM>im or Cstnots 

1 L R 42 Calc 1155 


— pnicbase os— 

See Fopgeey I L R 43 Calc 421 
■ — What ate — 

See Aems Act 1878 

B 20 I L B 2 Lah 290 

Poseession of a gnn 

byldeaertant of a iKerue* i a ord h tale to a Jilagia 
irate for renewal of the licence luifloul intention 
to vee the «ome — Arms 4ef {XI of 1878) e 19 (/) 
A tervant of the holder of u gunlicenao who is 
merely carrying it to a MagiNtiate with the es 
pmDg license for renewal thereof but without 
any intention to use the cun is not Iiablo to con 
Tiction nnder b 19 (/) ot the Arms Act Queen 
Empreaa i Tofa Bam I L P 16 All S"'6 and 
PnihAal OAandra CAowdAiiry v Emperor I L R 
35 Calc 219 followed Chahc Chandra Ghoib 
v Eutebor (1913) I L R 41 CalC IX 


ABiaS ACT (XI OF 1878) 

g 4 — DefiniUon^Ammunilian — Emplj 

corfnd^ cases EeH that Indian empty cartridge 
cases ate ammunition within the meamng of e 4 
of the Indian Arms Act 1878 Nmy Emperor a 
Ibnhttn 7 Bom L R 47 i followed Emperor c 
Baldeo SiNOu (1909) I L. B 82 AIL XS3 


- 8s 4. 6 14 19(o) (A 20— 


See Misjoindeu of Cuaioes 

I L R 42 Calc. 1153 



< l»I ) 


DIGEST OF CASES 


{ 182 ) 


ARMS ACT (SJ OF 187S)— eorf<f 

S 19 Cl(i ) — Gun /QMK<f foom 

tq aVy ccce >lh tn uitral ftr ant if h t>e consi 
tieredasinfftpoi' r wn of any one of them Apan 
vrss (ound m an abandoned room ol the h£w« e ie 
Ion tng to the accu ed m whieb the aecu ed xiho 
were members ot a joint familr and others re ided 
It ajfeared from the endenee that the room was 
a cfc'sible from out&idc The accu ed were con 
VIC cd under e 19 <6) of the Indian Irms^Aet 
Held (hvt if the place m wJneh an article is found 
i c e to which several persons have c^ual npht of 
acre it cannot be raid to be in the po es xm of 
anv one of them and the conviction of the seen ed 
could not he EU«tamed Joqjiban Gto t r TJie 
Ktnq Emperor 13 C W ^ iCl loBowed &tJ 
UHA-Vra BjlTViLl \ Kno EMflXOP (1916) 

21 C W N 839 

f 39 (r>~ 

' ' - — lit ihan lot eret ary 

to roiirfitvtf o^ciire An oBcikc undtr 19 (e) 
of tl e Arms Act is commit te^l when a jer on enlers 
Britt h India with a weapon lio > not laTvlally 
entitW to po e m this rountr> ll> notneees 
car\ tl at there kouM be as^ particular intention 
in tl e mind of the offender to complete the offence 
Ft JlABOvrso Isjiall, roWTllER (191*’) 

1 L E 35 Mad 596 
, S erxam Umporary porirr 
4«3» of g rn tj on lehalf of Pia Itr The petmoner 
STB carrvins a gun on bebalf of bis nia ter with 
the been o to tl e Maci trate for t!ic piirpoao of o 
renewal of the been e It was admitted that the 
object of the petitioner was meteli to cam the gun 
to the Jlagi trate The petitioner was convicted 
under s IJ (d) of the Act for po e mg a gtin »o 
contravention of the provisions of the Act Hetd 
tbftt the conviction of the petitioner cannot bo 
upheld Cnten Empre » v Tola Pam J L P 
IS -ilt ‘’16 Piv{>?a< C/andra \ Emperor I L P 
uo Cak 219 12 C i] AS'’ followed Craru 
CtrtvtiFc GnosK t TitE htsa Furenon (lOtS) 
17 C W K 979 

E 19(<) — Arme— Gun — tieerue — 

G 01 J armed tciHoai license — SertanI fetch 
trg qtin for ht» ma fer — itefcclify of rmarl The 
accu ed nas rent to an adjacent cilJago by bn 
ma ter who wa licen ed to hear nrins to fetch 
a gun which he (the master) had left there While 
ED returning with the gun the accused was acre ted 
for gome armed in contravention of the provisions 
of e 13 of the Indian Arms Act (\I of 1S78} 
He wa convicted and sentenced under » 19 (») 
of tie Act Peld acquitting the accu ed Ibat 
the mere temporary po e ion without a been e 
of arais for porpo es other than Iheir n c vta not 
an offence withm the mraning of e 19 of the Indian 
Arms Act (\I of 1878) Emperor y Ilarpal iToi 

A(t iSf followed Emperor r Ko\a IlAvsn 
(fOI") r t R 87 Bom 131 

8 19 

See Arms I L R 41 Cole 11 

— Anna — Einrfuti; a« tafatt^ 

iimo/yo arssion 0/ ualiceii fdomia— J/iaor neimfl^ 
worjorify futnj tnfA ilu flifcrfyyWn rKraAintnofiler 
^Po t (lonoetTxbiiledlaeon Apsrda nashialady 
and her minor eon a tousg man of fotaa I7 yean 
of age heed together m lio fatuih house. In 
tleir Louse was a small roUrction of armsof vanous 
binds wl ich bad belonged to the father who at 


ARBIS ACT (XI OF 1878)~eoii(d 
— ■ '■ ■ — S 19(/) — conld 

an honorary magistrate was esetopt from th& 
opCTation of thfe Arms Aet There was evidence 
that the arms were kept dean and that the sou at 
all ewents took a certain amount of interest m 
Ifceai J/eld that a finding that tiio son was m 
po e sion of these arms and not having a bcease 
ior tlieiD was liable to conviction for an offence 
under s 19 (/) of the Indian Arms Act IS 18 was 
not open to objection Emperor v GncLait 
Hra*is (1918) I L E 40 AIL 420 

Accused uol tn present 

jioises ion if may be eoniicted — Person liable to 
puatslmenl under cl (f) of e ID IVliero the peti 
tioner having been m possession of a gun for some 
time made it over a \cvr and a half ago to another 
person in who 6 possession the gun was without 
a license Held that the petitioner could not be 
connoted of an offence under s 19 cl {/) of the 
in ban Arms \ct Tlic onlj person who can be 
puni bed under ci (/) is the person who has in tus 
pos on ion or under his control anj arm in contra 
vention of the provisions of as 14 and 15 Akhil 
Natu Dit i EuPEBor (1910) 15 C W N 449 

• s 20 — Dang and delaehalle Made— 

iihelhcr an instrument falls utlhn the eapre e*t>n 
Anns depends upon the circumsianeee of the 
ca»r Appellant was found carrying a b'ltnboo 
da/iy I feet / inches long nhich had an iron attach 
ment at the thick end sod hidden >n tbs folds of 
Lie loin cloth nee a blade 8 inches long which 
fitted the cad ol the Ififf that tsking mto 

consideration the nature of the instrumcat the 
fact that tie blade cuuld bo readily slipped on and 
off tbe slide end thefact that it wasfound detached 
from the stick and bidden in the appeihnt s lorn 
cloth shewed that it was possessed bv him sot for 
ordinary domesiio purpoees but for purpo e« of 
offence or defence and that it was therefore included 
in tbe tern Anns u ed in the Anns Act 
nbether or not any particular in trvaieat is 
included in (he evpreseion Arms o ed m the 
Anns Act depends on the circumstances of tbo 
case Croi h v Vawta Sing! {26 I P {Pr ) JVOV) 
and CrotiH v Polla Singh [S'* P F {Cr > 19JS) 
follovred Cfitttiasl revition Lo 1G41 of 1910 
and Cnsnna) Appeal ho 673ofJ91D (unpabb-bed 
cited > Maboal *!iboh r Crowr 

I L E 2 Lab 280 

■See The rj 3 J t, E 39 Calc 953 

ss 25 and 28— 

■Be CnniESAX. PsocEurBE Com s 193 
I L B 42 Med 9S 

ARMY ACT 1881 (44 A 45 VICT,. C 58) 

— a 136- 

Sre Atjachmevt 

I L B 43 11010 “16 

See Cmn raocitnmr Cope (trr V of 
I'lOS) s CO- CT- (“>) (fc) 

J.L.R SS Boa 667 

■ — 85 145 1 &&— {irrendmert 

Ao S) iti S and 6 Ceo I f 5V e d—Pirft Cta t 
Earrunt Ofrir tf the EnU K Amp-~-Sold rr-^ 
D free for ofmo^t/ ertf tnamteRanee — Order in 
Comwi'irrfef in Cii / for payreent of el r»o*y ord 



( 179 ) 


DIGISr OF CASES 


( ISO ) 


APBITRATION ACT (IX OF 1899)-co«eH 
s 19 — carld 

13 B I P 01 {1S74) Mathira v Haran 1 L P 
43 Cal S57 s c SO C IT 77 504 {1915) and 
Btidhu T Challu I L R 4i Cal 804 a c 21 
C ir ^ 269 (I'^IB) referred to Taking grounds 
ID a memorandum of appeal against an adrer e 
order does not constitute the taking o! a step in 
the proeeedmss 'within the meaning of b 19 
Arbitration Act Idnma t Callay (IWI) 66 
L T Rep 6S7 distinguished Jo\Lai.'L S, Co 
t Com PamBiiatica 24 C W N 612 

ARBITRATION AWARD 

See AKBrui.ATio\ 

Reference onlhoriaitirj 

najoriti/ aitard — Award by majoTiiy utOonl con 
BvlUnp oihtrf i/ lahi An award made by a 
majoritT of urbitrators appointed bj the parties 
without consulting the others is not a ^alid award 
es cn when the teletenee authorises the arbitrators 
to make a majoritj award Abu IIamid ^uiba 
Ala I GotAM b\nt7AP (lOIC) 

22 C W K 301 

ARBITRATION BY COURT 

. - - — , ■ - - S»6miMio« of the gues 

tion9 ift dijpufs to Court /or deJerminabon— Auori 
— Pevuw— 4pp*of — Jtirirdicbou — Citif Proreim 
Codes {Act XIT of 1832} » 622 {Ad V of mS) 
a Jlo tVhezi alter the hearing of a suit bad com 
Bieiiced before a Ctuniif both parties agreed to 
leare the Qoestions in dispute between them to 
th determination of the Court after the Court 
had made a local inspection and also agreed not 
to raise anv objection to the same or to prefer an 
appeal Held that the decision of the Mun.if 
was m the nature of an award and that he could not 
altei the award when once made or renew hu own 
d^^i ion t Bosad Bahadur 

1 L P 9 Calc 575 referred to UtU further 
tliat no appeal lot to the District Judge and the 
order of the District Judge in entertaining the 
appeal and making the ordet of remand was 
wnthout jurisdiction Sayad Zam y Aalabkai 
I L P 23 Bom 752 foUowed Reid further that 
no appeal las from the deei ton of the District 
Judge to this Court but the High Court could 
interfere aio riotu under a G22 of the Civil 
Procedure Code (Act XI\ of 1833) corresponding 
with « II5 of the new Code (Act V of IdOS) 
Baiea\ta hiSTii Goswamx r SrtA Nath Coswaaii 
( foil) X Z. R 38 Calc 421 

ARBITRATION CLAUSE 

See CovxRAcr I L B 47 Calc 799 

contract mth — 

See drrEAL to Prut Convcn™ 

I L R 47 Calc 

• Pioceedmgs on — 

See IvjuTCTiox 1 L R 47 Calc 753 

ARBITRATION IN LONDON 

Ste Abbiteatiot (Avabi> 4d) 

\ 26 C W K 642 

St, Cov^icr I L R 43 Calc 77 


ARBITRATOR 

See Arbitbation Act (IX of 1899) ss 
8 (2) (fi) (6) (c) id) AXD (2) 9 

I D P 43 Bom 809 
See Contract 15 C W N 981 

distiacUon between— and vainer— 

Set Rescsittiow 

I L R 42 Bom 668 

duties ol — 

See Crvn, PfOcedttee Code (190S) a 
104 if) I L R S8 All 380 

joiisdiction to award damages to 

defaulting seller— 

5«e Aw ARD I L R 44 Bom 780 


power of— 

See Contract Act (I\ op IS72} sa I 
118 I L R 41 Bom 518 

ARCHAKA 

8m Civil PpOfEorBE Code (Act \ or 
loos) o \xrii R 3 

I L R 38 filad 850 


AREA 


See MBAacrESiENT 

I L R 47 Calc 266 


— deficiency m— 

Set Benoai TiVANcy 

I L R 48 Calc 473 
See Kabclieat I L R 41 Calc 403 


See Asms Act (XI of 1878) 9 4 

I L R 82 AU ISS 


• joint possession of— 


JJlSJOIvnEB op CHiROES 

I t R 42 Calc 1153 


purchase ot— 

See loaoERY I L R 43 Calc 421 
What are — 

See Abms Act 18"8 

V so I L B 2 Lah 2S0 

pojsession of a ijun 

by (Ae senonf of a licensee t ii ord r to Me fo a Hagia 
Irate for r rteual of the Iice«M udAouf »nfen(ion 
to vee the sane — Arms Aef (X/ of 1878) e 10 (f) 
A serront ot the holder of a gun licfn o who is 
merely carrjing it to a Magistrate with tho ex 
piring liC'nse for renewal thereof but without 
nnv intention to use the gun ts not liable to con 
▼iction under s 19 (/) ot the Arms Act Queen 
Pmnrea* t Tota Ram I L P IS All 276 and 
Prmhat Chandra CAoirdAuri/ v Emperor I L R 
3S Calc 219 foUowed Charu Cha'idra Ghose 
t Ehfzbof (1913) I L R 41 Calc 11 


ARMS ACT (XI OF 1878) 

- a i~Definilion—Ammuwtion~Cmpt’f 

eartndye caeca Held that Indiau empty cartridge 
eases are ammunition within tho meaning of a 4 
of the Indian Arms Act 1878 Rtny Emperor v 
/broAim 7 Bom L P 471 followed EsirEHOR v 
Baldeo Sesoii (1909) I L. B 32 AIL 152 


ss 4. 6 14 Ifl(a) (A 20— 


See Mts;oc>DEU 


or CllAEOES 

I L B 42 Calc. 1153 



( 181 ) 


DIGEST OP CASES 


( 182 ) 


ARMS AtT (SI OF 187S)-corW 

s 19 cl (fc) — C»n /oiirrf m room 

t- al y ccc< lUe to ttitral jxr an t/ fo It coiwi 
dtrtdoitnOf jK> f ion fi/nny one A pun 

ras found in an abandoned room of the hou e I e 
lonnng to the accu «! in which the accu ed who 
were members of a joint familr and others resided 
It tj feared from the evidence that the room was 
acce ible from outside The accused were eon 
vjc ed under a 10 (6) of the Indian Arins^Act 
HtJd that if the place in which an article is found 
1 c c to which several persons have equal npht of 
acce it cannot 1 c said to be m the po es ion of 
anv one of them and the conviction of the aecused 
cojli not be sustained Jogjitan Gto t v Tie 
KityEwftTor Id C IT ^ dfil followed Sc 
DHAiTi Bawau r Kd>o Eiiprnon (1910) 

21 C W N 839 

s 19 (f)— 

Jnlerhon lot fiKtssart/ 

to cofi tilute (fitnee \n offence under s 19 (r) 
of the irnis \ct i committeil when a j erson enters 
Drill h India with a weapon he h not lawfully 
entitled to po es in this eountrv It is not necc 
earr that there should be anv particular mtenlioo 
in the mind of the offender to complete the offence 
Pe ILiHOMED I<»atL POWTREB (1912) 

I L R 3S tUi 596 

— I . ■ Senanl Umporary posses 

Sion o/ oiJi f.^ on Itlal/ of PI'! Ur The petitioner 
wa carrvin" a pun on behalf of his nisster with 
the licen e to tho Magi trate for the purpo e of a 
icrewal of the been e ft was admitted that the 
object of the petitioner was merelv to cam the gun 
to the Magi trate The petitioner was convicted 
under IJ (C) of the Act for po es ing a gun in 
contravention of the provisions of the \ct Held 
that the conviction of the petitioner cannot be 
upheld, Qureii i*ni/rs » v Tola Pam I L B 
All '>iG ProLfat Chavdra \ Emperor I L R 
Cak ‘’IS I. C V ^ 2''2 followed Cnaro 
CHaNDBs Guosit t The Kivg Fsjpepor{1913) 
17 C W N 979 

8 10(«) — Armt — Gun — Ltcerue — 

GoJy armed eiillovt license — Sertant fetch 
irj (jjin for h\s no Ur — Liabihly of smonf The 
accused was eent to an adjacent village by hu 
ma ter who was licen ed to bear arms to fetch 
a gun which he (the master) had left there TMiile 
Eo returning witii the gun the accu edwasarrt ted 
for pomp armed in contravention of the | rorisions 
of a li of the Indian Arms Act (\I of IS'S) 
He wa convicted and sentenced under a 19 (<) 
of tl e Act Held oequittmg the accu ed that 
the mere tempotaty po se ion without a licco e 
of arm for purpo es other than their tt c was not 
an offence w ithin the meaning of a 19 of the Indian 
Arms Act (\I of 18 8) Emperor v Ilarpal Bat 
”4 All 451 followed Esipebor r Kova Havsji 
(lOP) I L R 37 Bom. 181 

8 19 cn— 

See \BHs I L R 41 Cnlc 11 

Arms — Find ngeslofael- 

vm of possession of vnheen edarms — 21inor neartnif 
tnarjorily Imnyuilh hs elderly parda nashm mother 
—Po e ion oHniiifcd to son A parda nashin lady 
and her minor son a voung man of some 17 years 
of s^e hied together in the faniili houso In 
their house was a small collection of arms of various 
Linds wl ich had lelorged to the father who es 


ARMS ACT (XI OP 1878)— coiifd 

8 19(/) — eonid 

an honorary magistrate was exempt from thff 
operation of tho Aims Act There was evidence 
that the arms were Lept clean and that the son at 
all events took a certain amount of interest in 
them Held that a finding that the eon was m 
posse Sion of these arms and not having a license 
for them was liable to conviction for an offence 
under s 10 {/) of the Indian Arms Act 1878 was 
not open to objection Esiperob i Ghulaji 
Hcsain (1918) I L P 40 All 420 

■ Accused not in present 

possession tf may be contiefed — Person liable to 
punis/menl under cf {J) of » IS IThcre the peti 
tioner having been in possession of a gun for some 
time made it over a } ear and a half ago to another 
person in whose possession tho gun was without 
a hconsc Held that the petitioner could not be 
conrictcd of an oSeace under a 1£> cl (f) ol the 
Indian \rnis Act The only person who can bo 
puni hod under cL (/) i» the person who has in his 
poa ession or under his control any arm in contra 
vention of the provisions of es 14 and 15 Aeril 
Katii i)iT i Emperor (1910) 15 C W N 440 

8 20 — Dang onj detaehahh Hade— 

uhtther an tnslrumenl falls titlhtn the e*prewtoa 
Anna depends upon the emumstanees of the 
cate Appellant was found carrying a bamboo 
dany 6 feet 7 inches long which liad an iron attach 
ment at the thicL end and bidden in tho folds of 
hta lorn cloth was a blade 8 inches long which 
fitted the end ol the don^ Held that taung into 
consideration the nature of tho instrument the 
fact that the blade could be readily alipped on and 
off tbe aticfc and thefact (hat it w as found detached 
from tbe stick and hidden in tbe appellant a loin 
cloth shewed that it was possessed bv him not for 
ordinary domestic purposes but for purpo es of 
offence or defence and that it w as therefore included 
in tbe term Arms used in the Arms Act 
Wbelber or not any particular instrument is 
included id the expression Arms u ed m the 
Arms Act depends on the cimiimstances of the 
ca e CrotcH V ^anla Sii yh (1C P B (Ct)I900) 
end eVowB V Balia Stngh (32 P P (Cr ) ISIS) 
followed Criminal Pevision Iso 1641 of 1016 
and Cnmtnal Appeal No 673 of 1910 (onpiibluhcd 
cited ) ManOAL '’ij.qh i Cpowr 

I L R 2 L-h 290 

25— 

See The pass I L R 39 Calc 95S 

ss 25 and 28— 

Se CSIMC.AL Peocedvre Code s 

I L R 42 Mad 96 

ARMY ACT 1681 (44 Si 45 VICT c 58) 

8 136— 

^ec Attachment 

1 L R 43 ■Bom- Tiff 
Set Crvn. PsocEDCRr Code (Arr \ or 
190S) s 6t> CE. t®) (4) 

L L. R 38 Bon- 66" 

ss 145 190— 4r7ny { 4 pienifmert 

Ao ff) Acts and 6 Geo \ e SS s J—FirsIClai 
ir rranl Officer of tie Bril A Army—ScJder— 
II tree for al mo y ard nainlenatiee— Order br 
Commander la Cbi f for peiymerl of alimony ard 
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DIGEST 07 CASES 


{ 2 S 0 ) 


APBITRATION ACT (IS OF 1899)-«««W 
S 19 — corjfi 

UB L B 01 {2S-*-i} ZJalhvra v Harati 1 L P 
Cd Sd s c 20 C \V is' 501 (?3/{>) and 
Buihu V Chatlu Z L P 4i Cal B04 e e 32 
C }V 'i 260 {19ZS) referred to Taking groands 
in a JDemorandum of appeal against an adw e 
order does not comtitute tlie taking oi a step m 
the proeeedmss within the meaning of a ID 
Arbitration Act Adinn v Catlay (i£92) C6 
L T Pep 537 distingmslied JotJAU. A Co 
t Oopi Paji BiiATiOi 24 C W K 612 

ARBITBATIOU AWARD 

5e« AHBnr4TI0^ 

Ptjt exte Dvthonsing 

iiaioriy auard — Auard by r’/tjority tullovt con 
suffinj o{/i«r« i/ tnfii An award made by a 
majoritv of nrhifralers appointed b% the parties 
without consuhm" the others is not a valid award 
even when the tenirence authorises th«* &ibitt*tota 
to make a majontj award Anc lIxiiiD Zvnisa 
Ala r CoivM Sapwap (IDIG) 

22 C W K 301 

ABBTTRATIQR BY COURT 

S imiasion of 9' «« 

iiont in dijpute to Court for dt't miitofion — dt orrf 
— 4ppeol-^ifriMieiton — Cud Proetdvrt 
Co*s (Act T/r of msj t C'>2 (Act V of ISOSj 
I 115 ^^hen ttiterthe hearias of a suit had com 
aieiiced belere a Munsi! both parties agreed to 
leave the q.uestioas in di puts between them to 
the deteruiTvation of tho Court after the Court 
Lad made a local jq pection and also agreed not 
to 1^1 e ant objection to tho ttamo or to prefer an 
appeal fftld that the decision of tho Munsif 
was in the nature of an award and that lie could not 
alter the award nhea once made or renew bu o«rn 
deci ion Xlufto imjA r £>ojad jSaAadur 
I Jh P 9 Cale 57a referred to Utld further 
tliat no appeal hj to the District Judge and tbe 
order of the District Judge m cntertaimog the 
appeal 'ind making the order of remand was 
without jurisdictioQ Sapad Za%n y Kolah/'ii 
J L P 23 Bon 752 followed Htld further that 
no appeal laj from the deci ion of the District 
Jud^e to tins Court but the High Court could 
interfere sto mofu nndcr a 6‘>2 of lb© Civil 
Tk edure Code (Act XIV of ISS^) corresponding 
with 1I5 0 the new Code (Act, V of 190S) 
Batkaxta liKtii Goswasu e SitaRath Coswasu 
(IM l) I L S 3S Calc 421 

ARBITRATION CLAUSE 

Sft- Co'sTRACT 1 I< R 47 Calc "99 

■ ■ — contract mfh — 

Ste Vppeai, to rnivT Cocwcii 

I L R 47 Calc 918 

Froceedings oa — 

S^e JvjrvCTiov 1 t R 47 Calc 733 

\ 

ARBITPATION IK LONDON 

Ste ArtirBATtoN (Auako 4J) 

\ 26 C W b 642 

fie. COVT'S ICT 2 L R 43 Calc 77 


ASEZTHATOR 


6ee ABBtTEAtiON Act (IX op 1S99} S'» 
8 (I) (u) f6) (c) (d) AVD (2) 9 

I D P 43 Bom 809 
iee CoxiSAcT 15 0 W N 981 

— distmelioD between— and valuet— 
See FrsoMTTlox 

I L R 42 Bom 668 


daties ol — 

See Crm. Psocedttss Code (lOOS) •> 

w-t (/) I L E 38 Air ssa 

jorisdtetjoa to award damages fo 

delaoltuig sellct— 


See Award I L S 44 Bom 780 


power of— 

See CosiBAci Act (1\ or ISI”) S3 1 
1)8 Z L E 41 Som 518 

ARCHAKA 


See CtiJL PBOCECURE Code (Act V op 
1008) O XXIII B 3 

I L B 88 Mad 850 


Sse MBvSCTESlE'tT 

I L R 47 Calc 266 
— deficiency la— 

See BrsuAf Tenaxcy 

1 L R 48 Calc 473 
See KtarLiTAT I L R 41 Calc 493 


See AbM9 Act (\I of 1878) s 4 

Z L R S2 All 162 


• joint possession of— 

elllSJOtSDCB o 

1 

• purchase of— 


SeslIlSJOtNDCB OP CltAROS 

I L R 42 Calc 1155 


I L B 43 Calc 421 


Wbat are— 

See Abms Act 1878 
2P J L R S Lab 290 

— Possession of a yun 

fytteserwnf o/alKsnsse tnord rfofoletoo 
Irate for rtnevcal of (he heenae tcilhoul intention 
to use the same — Armt 4et (SI of 1878) a 19 (f) 
A serrant of the holder of fl gun bcense who ts 
tuerelj carrjTOg it to a Magistrst© with the ex 
pinng license for renewal thereof but without 
anr intenlion to uso the cun is not liable to con 
VJCtron under a 19 (/) of the Arms Act Queen 
f>ttj»r<«s t 7V« San 2 L P 16 All 276 and 
ProbAal Cfandra Cha>tdt<UTy v £mperot I L S 
35 Cafe 219 followed- Chauu Ciia'idba Chose 
e FarrsROR (1013) I L R 41 Calc 11 


ABfltS ACT (XI OF 1878) 

~— — — 8 4 — Dejfrtihcrt — 

tartrtdge eaiea Utld that Indian empty eartridgo 
caaes ate ammunilion withm tho meaning of a 4 
of the Indian Arms Act JS7S Ktnp Emptror v 
/irwA.m 7 Som I P 47 i followed Emppsop t 
Banveo $1^011 (1909) I L. R 52 AIL 15« 


- 85 4, 6 14 19(a) (SU SO— 
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APMS ACT (XI OF 18'S)— « (i 

— S 19 cl (6 ) — Gun found in room 
c of y ecct ille !■> ftt<ral p<r on \f to It coMi 
dtTtiot^nt} f>o t ton p/o"i/eine(i/J/<»» \}n)n 
T-as fouDtl in an abandoned room of the lion e le 
Icn mg to the accu eil in Trhich the aecn «1 »Iio 
vere members of a joint familr anti others re «letl 
It apj-eared Item the evidence that the room was 
acce ible from outsile The accu ed were con 
TK under s 19 (t) of the Indian Arms^Aet 
7/(V tliat if the place in which an article is found 
i- t-.t to flinch several persons Lave c<iual n^ht of 
acce s it cannot be said to be m the po es ion of 
anv one of them and the conviction of the accu ed 
coaid not be sustained Jo^jiLan Ghost x Tit 
K\rQ Emptror 13 C IP \ 161 followed Su 
dhaxta Bawau r Kr>a Eiirraop (1916) 

21 C W K 839 

s 19 (c>- 

- ■ — Itil rfion not nttts nry 

to consfifi/fc ojjfcnce An offence under « 19 (c) 
of the \rms Act is committed when a person enters 
Bnti b India with a weapon ho is not lawfully 
entitled to pos e s m this countrs It u not neecs 
larv that there should be an\ particular intention 
in tl e mind of the offender to complete the offence 
Fe ilaaoMCD l^sttiL PowTHtB (101“’) 

I I. R 85 filad 698 

— - ,1 ,.i . — -Striart letnporart/ posses 

tion of g in tj on lelalf of mnsUr “Ihe petitioner 
was carTMn2 a gun on behalf of his master with 
the licen c to the llagi trate for the purpo e of a 
renewal of the been e Ic sras admitted that the 
object of the petitionee was mcreU to carts the gun 
to the Magi tralc The petitioner was convicted 
under s 19 (£} of the Act for posse ms a gun m 
contravention of the prori ions of the Act Held 
that the conviction of the petitioner esnnot bo 
upheld Queen Empress v Tota Pan I E R 
1^ All 2 0 PreU at Chandra y Emperor I L R 
3o Cak 210 l‘> C j\ ^ 2’2 followed CnaBU 
Cesbdba Gho II t Tiir Kiso Fmpctob (1013) 

17 C W N 979 

— S 19 (<) — Arffir—Gu» — License— 

Goijy armed iuf/ov< ficen *« — Seriant felrh 
erg gun for J is ma ler— Liofcifi/y of aertonf The 
accused was sent to an adjacent siHag© bj his 
ma ter who was licensed to bear aims to fetch 
a gun flhich he (the master) had left there Tf bile 
so returning with the gun the accused was arre ted 
for goiDS armed m contravention of the prorisiona 
of s 13 of the Indian Aruis Act (\1 of lSi8) 
Re flas convicted and sentenced under a 19 (e) 
of the Act l/(fd acquitting the accused that 
the mere temporary po session without a license 
of arm for purpo cs other than their use was not 
on offence flitlim the meaning of s 19 of the Indian 
Arms Act (\f of 1S"8) Emperor y Ilarpol Pa$ 
"i All 451 followed EsirEKoit t Koya Ra'vSJt 
(191“’) I L R 87 Bom ISl 

s loto- 
ses Abus I L. R 41 Calc 11 

Anns — Finrfiny astofaet 

nm of possession of unUcen edarins~2iltnoT nearsng 
murjority hung vrilh his tlderlt/parda na hinmother 
— / 0 f# •onaffri6ufe(f/o«)n A parda nashm lady 
and her minor son a r oung man of some 17 years 
of a^e hied together in tho famili house In 
their hou 0 was a small collection of arms of various 
binds flLich had Iclonged to the father who as 


ARMS ACT (XI OF 1878) — conid 
■■■ — s 19 (/) — contd 

an honorary magistrato was exempt from the 
operation of tho Arms Act There fl'as ovidence 
that the arms were hept clean and that the son at 
all events took a certain amount of interest in 
them Held that a finding that the son was in 
po»^e Sion of the o arms and not having a license 
fpr them was lishlo to conviction for an offence 
under a 19 (f) of the Indian Arms Act 1878 was 
not open to objection Esifebob t GnuLASl 
Ifc iiN (1918) I L E 40 All 429 

— ■ — — . Accused not »» pre ent 

pOtsetsion if may he eoniictel — Person liable h 
pi/nir/wient HHt/rr cf if) of s 10 'Where the peti 
Ifoner having been m possession of a gun for some 
lime made it over a ) car and a half ago to another 
per on m nhose pos ession tho gun was without 
a license Held that the petitioner could not be 
convicted of an offence under s 19 cl (/) of the 
Indian Atnu Act Tho only person who can bo 
piini bed nndcr cl (f) is the person who has in his 
pos es ion or under his control anv arm m contra 
xeotion of the provisions of ss 14 and 15 Asnit. 
hatn Dix i Ejjpebof (1010) 15 C W N 449 

s 20 — Dang and detachable blade— ^ 

uhether an instrument falls icilhin the expre sion 
Arms depends upon the circumstances of the 
ease Appellant was found coriyisga bamboo 
dang 5 feet 7 incbcs long which Lad an iron attach 
nent at the thick end and hidden in the folda of 
ilia loin cloth was a blade * inches long which 
fitted the end of the dang Held that taking into 
consideration the nature of (he mstnizaent the 
fact that the blade could be readily slipped os and 
off tbestick and thofact that it was found detached 
from the slick end bidden in the appellant s loin 
cloth shewed that it was possessed bv him not for 
ordinary domestic purposes but for purpo ea of 
offence ordefence and that it was therefore included 
in the term Arms used in the Anns Act 
Whether or not any particular instrument is 
included in tho expression Arms u ed in the 
Arms Act depends on the circumstances of the 
case Croun ^ Santa Singh (IC P R (Cr ) 1000) 
and CVotcn v Balia bmgh (32 P P [Cr ) 19IS) 
followed Crimiual Revision h<o 1C41 of 19IG 
and Enmtnal Appeal Ro 673 of 1910 (unpubluhed 
cited ) MAnOAx. '5rsoH i Cnowx 

I L R 2 Lab 290 

s 25— 

■See Tbespass I L R 39 Calc 953 

ss 25 and 28 — 

St CRDirsAi. PsocEurBE Code s 195 

I L R 42 Mad 96 


army act 1881 (44 & 45 VICT c 58) 
s iss- 
ues Attachmext 

I L R 43 •Bom 718 
Set CrviL rEocEDunr Code (Act \ or 
1908) s 60- CL (2) (b) 

L L. B 38 Bom 687 


ss 145 190 — Army (-tpieadirtiit 

Ao 2} let 3 and 6 Geo \ e 5S s 4— First Class 
Warrant Offter of the Enlish Army— 8oWier— 

D free for Alimony aad main/enaace Order bv 

CoKiaander in C*i / for payment of alimony and 
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ARMY ACT 1881 (44 & 45 VICT , C 68}— conW ARREARS OF REVENUB-con/rf 


ss 145 190 — conft? 

maintenance — Ciiil Court can«o< attach saUtry ia 
execution of decree~~Cn\l Procedure Code Met y 
of mS) St 4 60 (2) (6) 0 \XI r 4S—Rtj>eal 
of 3 CO {2) (6) by the Repealing and Amending 
Act (X of 1014) In a suit for disso)at4on of 
mirnage the defendant who nas a Firal Qasa 
"Warrant Officer of the British Army naa ordered 
to pay permanent alimony to hia wife (plamtiS) 
and maintenance to hia children "by her 3 atcr 
the Court having fired the amount of Pa 6o as 
pajahle on each account the plamtiS applied to 
the Court for attachment of the defendant s alary 
and allowance under the provisions of O X'VI r 
48 of tho Civil Procedure Cole lOOS Theapplica 
iion was dismissed under a 13C of the Arruv Act 
The plaintiff having appealed it was contended 
for the defendant that in view of an order made 
hy the Commander in ( hief directing that a 
certain sum he deducted from the defendant a 
salary for payment to the plantiff under s 14 > (2) 
of the Army Act (44 and 4S ^ ict c ^^S) on tho 
footing that the defendant was a soldier bis pay 
could not be attached under the provisions of the 
Civil Procedure Code 190S Held upboldm, 
the contention that s 145 of the Army Act pre 
vailed ever the provisions of the Civil Pro tdure 
Code m spite of the repeal of clause (5) from sub s 
(2) of B CO In tho Repealing and Amending Act 
of 1014 Held a1 o that the terms of s 4 of the 
Civil Procedure Code compelled the Court to apply 
the special rule of procedure provided by 9 145 
of the Army Act m preference to the eenoral 
provi ions of tho Code Dcckwosth t Dcck 
avorin (1018) I L R 43 Bom 368 

ARREARS OF RENT 

See Patnj Sale 1 L R 47 Calc 337 
See Patna Talpk 

I L R 48 Calc 454 

See PcTM Tencbe 

I L R 37 Calc 747 
See IrTEi!E«T I L R 41 Calc S42 
See CaoTt ^AOprBE^c^>JBEBED Estates 
Act srptiCATiON or 

I L R 46 Calc 1 

— ■ suit lor — 

£ee Tllecal Cess 

I L R 45 Calc 259 

ARREARS OF REVENUE 

See CoMMissioNEs powep op 

I li R 40 Calc 552 
. ■ - ■ - . ■ - — Surplus sale proceeds 

—Peeordt I pro}>rtetoes assignee of right lo rtcttie— 
revenue '^aie Laxc {Act XI of 1S59) « 3l — Dcelara 
Icry sinl mamUnnabiUlj of~Time running oj 
from denial of such right-— Lsmitalion 4ft {IX of 
JSOS) Sch 1 trf VO Under e 31 of Act "VI 
of an assignee of the recorded proprietors >9 

not their repre cntative eo that tho Cdllector it 
justified in refusing to pay to such assignee flatm 
\ng on Ri« own behalf the roonev hell in deposit 
on account of the recorded propnctori Secretary 
f/6fnf«/of /ndia V Alarjitm Iloscin Khan 1 It B 
I J Cole 350 followed But the assignee is never 
tbelcss entitled to a declaration in the Ovtl Court 


as again t the recorded proprietors that he is 
entitl^ to the estate at the time of the sale and 
consequent thereto to the surplus sale proceeds 
tho a signee is at liberty to apply to the Collector 
on the basis of this decree for payment of the 
surplus sale procct ds In such a suit time shojld 
ran against the assignee (under Art 120 of the 
First hchedufe to the Indian limitation Act) from 
tho date when the right to obtain relief by way 
of declaration had been denied in a dispute amongst 
the parties entitled to the money BUOY LaL 
Seal v Nayan "Muvjabi Dassi (1919) 

I L R 47 Calc 331 


See \iirLST Pki\ ate Petson 
See CivjL PROCEDUSE Code 1882 s 
3411VD349 I t R S3 All 279 
See Civil Procedure Code 1009 ss 
47 OG 13o'2) 

I I- R 32 All 3 

Sff Criminal Proceduee Code 

188 I L R 35 Bom 225 

S oO 56 AND 110 

I L P 85 All 407 
V no 107 ILK 43 All 186 
5 « Habeas Cospr? 

I L R 39 Calc 164 
I L R 44 Calc 76 
S * Penal Code (Act \LV or 18Q0) 

8 2'’oB r L R 38 Air 508 

See Pescut prom LtwrcL Ccstodt 

1 L R 43 Calc 1161 

Set \v ABBANT of ABPEsT 


— by Excise Inspector — 

PIOTINO I L R 41 Calc 838 

By Private Person— 

S»e Penal Code s 107 

5 Fat L J 129 

o! Indian subject tu railway land 

oI Graho State — j ^ 

Se* JrBiaDiftioN OP Cbdipiel Coupts 
I t R 1 Lah 409 


ord r declining to — 


See CniL Procedure Code (Act V ot 
1903) O \LIIf P 1 (rl AND O 
\b.\I\ It _ CL (3) 

I li R 39 Mad 907 


— powers of— 

5« Croiinal Pbocedvre Code s o4 (7) 
I L B 88 All 6 


— warrant to — 

Set Habeas Conrus 

I L 


R 44 Calc 459 


— without warrant— 

See PiOHNO I L R 41 Calc 838 
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ARPEST A5D SEARCH 

Stt COTSriBiCT 

I L R 40 Calc 898 
AFREST BY PRIVATE PERSON 

Stt Abbest 

S<t CEUuiiL Peocedeke Coel 107 

5 Fat L ; 129 

See Penal Code e 107 5 Pat L J 129 
— Irtiate ptr o»» iBBliwy 
cftrdi-r oicr lo a eloulidar to be talen to the thana 
— Escape cf the offender — Legahtj of Ife chote 
ItioTS et tody — Criminal Pro'^td.t-rt Code ( Irt 
I cf t 5!}~Ptnal Code {Act XL] of 1860) 

t . / 5 p THicro a pnvate per on haa law 
fuUi arre ted an oSender under s wO of Ihe Oimi 
eaI 1 rocedure Code but made him over to a chow 
kidar to bo taken to the thana the cuatod> of the 
latte IS not lawful vithin ea 2-4 and ^ p of the 
Pe^al Code inasmuch as he is not a police 
c£ce withm the meaning of the term in s >^9 of 
the Criminal Procedure Code Aofdt v Ealu 
C) \clidar ILF 27 Cole S66 followed Ptena 
CHA^E^A KcNDu e Eupebor (19131 

I L R 41 Calc 17 

APREST OF SHIP 

— — ■■ — Trespass AUenct of 

2,0 M— CffiA* of ocUon— idmiralh/ jonsditlion — 
LtUtrt Patent 186 cl 21 — Lellcra Patent IW, cf 
31—Charterof He Supreme Court I,”! cf 26 — 
Adm rally Court Act iSiO (3 and 4 I it/ c • 
c*<firirally Courl Ac/ 1861(24 I ict e 10) t 6 — 
Colot lol Court) of Adnurnlty ief 1800 (3w and 64 
r«e/ e Si) )> 2 (3) (o) J5 — Interpretation 4c/ 
1180 (62 and 63 T tci e 63) ) 18 (.)—iIaT%Ume 
>i<eeManM-—4e(ion in rem — ITrongful tei ure — 
£imi/a/ion Act (IX of 1$0S) Seh I Arte "0 36 
iO — Pleadxngs On the 4th June 1910 the res 
poadent companj' instituted a suit in rem azainst 
the Clan J/aeltn/oeli in this Court as a Colonial 
Court of Admiralty for an amount alleged to be 
due to them for maritime necessaries and obtained 
a wanant of ane t The ship was arrested on the 
same daN and remained under arrest until her re 
lea e on the Slst January 1913 the action having 
been dismissed two days earlier on the ground of 
absence of jurisdiction The owners of the ship 
were the appellant company who had their office 
in Burma On tl e 14th June ISP the appellant 
company instituted the present suit id the ordinary 
ormnal civil jurisdiction of thi Court against the 
respondent company for the wrongful arre t of the 
ship The suit as framed nas ba ed on malice or 
Its equivalent but at the hearing the appellant 
company proceeded on the footing of the suit being 
one for mere tre pass Held that m the ah ence 
of proof of malice or its equivalent a suit for 
simpU trespa s wiU not lie for the arrest of a chip 
Tie Mailer D Wallet [1SS3] P "0 Xtnoa v 
Alder ley The Etangthsmos J’ Moo P C 36'* 
and Tf e S/ro/7 notcf L P 1 A C 58 referred to 
The arrestment of the ship was a judicial act of 
the Court and an ordinary step in an action tn 
ren Under the arre t the costodr and possession 
was with the Marshal as an officer of the Court and 
could not be regarded as a detention bj the res 
poadent companv The damage if anv suSned 
worn the continuance of the officer a cu tods and 
po c ^on was due not to the default of the res 
pondent comj any but to the law a delav Pert 
nan Cuaro Co v Dreifue [IS*’ ] A O 166 


ARREST OF SHIP— eon/d 
followed The foundation of the Admiralty 
jon diction of the HioU Court moro especially 
m respect of maritime necessaries discussed 
The EwoEllene L B 4P C 161 The BenncTi 
Bjorn L P 11 A C VO Murray v Longford 1 
Fulton 05 The Aaia 5 Bom H C (0 C) 64 
ThePorlugal 6B L B 3'*3 Bardotv TheAugu la 
10 Born H C 110 referred to Assuming that the 
Iligh Court m its Admiraltj jurisdiction did not 
acquire jurisdiction o%cr maritime necessaries by 
on} pretious enactment such jurisdiction would 
nou rest on the Colonial Courts of Admiralty Act 
1890 winch vests m it the powers described in 
s w of the Admiralty Act 1861 To oust the 
jurisdiction of this Court urtder s 5 it is not 
enoL-b that the owners of the ship should ho 
infact domiciled in India or Burma tins domicile 
iiaa to bo proved to the satisfaction of tho Court 
Ex parte Michael L P 7 Q B CSS followed 
Inasmuch a uch proof was not produced before 
the Court when tho order for arrest was made the- 
order for arrest cannot be treated as coram von 
judice or a nulbt} Assuming that an action 
would lie in the absence of proof of malice or its 
equivalent the action would be for wrongful seizure 
under legal process and would be barred by Art 
39 of the Limitation Act It is imperative under 
0 MI r I {«) of the Code of Civil Procedure that a 
ptamt should contain the facts constituting the 
cause of action and uhen it arose Madras Steau 
Navtoation Co Ld t Skaldxa? Voess Ld 
( 1914) I L R 42 Cale 85 

ARTICLES OP ASSOCIATION 

See CojiTAvits Act (V I op 1S8S) ss ”0 

'7 I L R S8 AIL 418 

See Mobtoacs I L R 29 CalC 810 
ARTICLE m NEWSPAPER 

See SxDiTiov I L R 28 CalC 258 
ARTinCIAL CHANNEL 

See LIadbas IuRBSATtON Cess 

L R 44 I A 166 and 203 

ASCETICS 

Hrson Law — I^HEEITA^CE 

I L R 40 Calc 545 

sudra lobentance by — 

See HrsDD Law — Adoption 

I L R 40 Mad 846 

ASSAM FOREST REGULATION (VH OF 1891} 

5S 4 to 17 25— 

See Pesebved Fofxst 

I L R 47 Calc 8S9 

S 17 — JJcclaration of resened fora — 

Disposal of claim as eordiiion precedent lo val di j 
of final order Where after the i sue of the preli 
mmarv notification under 5 of the Ai-am Forest 
Pegulatioa the Petitioner filed a claim befo e 
tho Fore t Eettlemcn Officer who held that he 
was not competent to decide a claim of the nature 
made m the ca e and disallowed it and the Peti 
tioncr did no' appeal agsin-t this order and the 
fiul notification declaring the forest lo be a 
reserved forest was made Etld that the Peti 
tioneia claim was not ced—j^ed of witLin the 
meaning of s 17 of the Pegmatjon and the final 
sotification was not invalid. Huabckab Hesata 
TULLA r Rise Ei-TEBOE 3* C W N 645 
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ASSAM LABOUR AND EltUGRATION ACT 
(VI OF 1901) 

ss 2 152 162 184 — Illegal reernitm lU 

of coolij — Beputriaiton at iht txptnst of tht «m 
'[i{o\itr-^UT\siiclion of Ha’jittratt In a case 
under s 104 o{ tlie Ass\m I abour and Entt^a 
tion Act lot illegal recruitment of coolies tbo Sob 
Deputy Jlagistrato wbile acq,uittmg the a Ctts«Ki 
made an order that the propnetoc of the gatd n 
should deposit the expens s of repatriation of tho 
coobes in c^uestion Ilefd that the Sub Deputy 
'Magistrate not being appointed by the Local 
Government within the meaning ot e 2 of the 
Act his order was wifm tirer That -the order 
was also bad on the ground that the Sub Deputy 
Magistrate die! not call upon the employer to 
show cause agamst the order there being on ac 
quittal ot the accused and nothing to show undue 
influence or coercion Kivo Empeeor e Riue 
C juiUE (1014) 18 C W N 1143 

S3 20 164- 

Sit EiiiOBtTiO't I L R 37 Calc 27 

— Emigratioa irithm 

the meaning of the A 6 ta.i t be with the lies 
that the ob]e t to be attaia°d or Wept m view 
by the eemarant is arrival in a Ubcur di$t:rii.t 
and laho umg there Mavis Past Ana t Ktsa 
Eupe&ob 1 Fat L 1 383 

— ■ ' 53 2 (1) and 184 - InUrprelalwn 

elsises eoastrueboit of Cl (e) o( eub a (1) of 
e 3 of the Assam Labour and Emigration Act 
1001 does not purport to be a deflution ot the 
word emigrate and cannot therefore be 
construed m too literal a sense as if it were a 
positive enaotment The clause is mBicly deicrip 
tive To constitute emigration within tM 
meaning of the Act all that is necessary u (a) 
that the points ot departure and destination 
should be as required by the Act « e the depar 
ture ehould be from any part ot the tomton»s 
in which the Act for the time being i« in force 
and the destmation should be a labour district 
(b) that the emiurant should be eiiteea years 
of age or upwards and (e) that the emigrant 
19 to labour for hire in a labour district otherwise 
than as a domestic servant There is nothug in 
clause (e) to indicate that in order to constitnte 
emigration within the meaning of e 1G4 there 
must be a personal intention present to the mud 
of the person lecnutcd when be is recruited to 
go to a labour di tnct to work there for hire 
Jfaaijfc Bam AAir v Ktni; Emperor I P L J 
3SS not followed Fo» 4l» v Emptror J L R 
37 Cak 27 reftrred io 2 Pat L J 91 

S 9l_ 

See Seceetart of State 

I L B 37 Mad 55 

ASSAM LAKD AIID REV E NUE REOULATZON 
(t OP 1886) 

BS 3 96, 97, 154— 

See Pabtitjov 

L L R 47 Calc 354 

^ s 8— Islam Land and Beeenue Ptya 

Miem{foJ 1SS6) e 6 r SO (i) of the Government 
Teles — St (lenient of land jfrsi appl rant if cnltded 
— dunsdxtiein 0/ Civil Court It. 80 cl (i) 
ot the rules framed under Itegulation I of 1880 
ot the Amm Land and itevenue IteeuUtion 
*ay» down a principle for Iho guidance of Settle 


ASSAM LAND AND REVENUE REaULATION 
(I OP 1S33) — contH 
S 6— fionfd 3 

meat OlScers and does not confer a nzht on tie 
first aoplicant to a se*tleaieat It directs th%t 
in cases wh^re a ttlemcut is not male with the 
first appbeant the reasons therefor sHoild be stated 
m writing It does not follow from this that if the 
reasons are not recorded the first appheant is en 
titled to a sHtlement Valh v Ui/araai 

JiTficfAi I L J 17 Gale 819 Palaa Jlarn t 
J L R 2i 0 Ic 239 dis’ingjisbed 
Under « <5 (-’) of the RegjUtiou no right to s ttle 
meat arises merely by reason of the fact that the 
lamtiS was the fit t applicant Avwda Kisobe 
EV » SECrETiBX OF SliTB FOP ISDU (1910) 

14 C W M 933 

s 12— 

■ ■ • ■ - — - — R S7 of the RyiUs frame! 

bylheChttf Corimtistontr unetera 12 — R setllement 
of land preuois'i/ atliUl bj (u — /nri ii Uon 
of Cicil Court to examine if CoWeeJor had la mind 
to\tle msliiiy aeUltm n.1 the tits!rueboa m Pile aa 
to person lo aWij preference to be given Und r 
t 57 of the rules framed bv the Chief Commis 
sinner under 9 12 of the AssamLand and Pevenue 
Rej,ulatiOQ the previous settlement holder is to 
be ordinarily given preference m resettling a 
land previouslv settled by » lease In a suit 
by the previous settlement bolder of land for 
declaration of has right to settlement the Civil 
Court has ^onsdiction to see whether y S7 has 
been compbed with It is not open to the Civil 
Court to go j&to the question of correctness or 
su&iency of the i^asons and once it appears 
that the revenue authorities took into their con 
sideration the fact that preference should ordi 
aarJy 1^ given to the settlement holder they ha e a 
discretion in the matter The Civil Court has 
power to see whether the Collector has found any 
thug lor ctcludmg the plaintiff from the settle 
meat and the reasons for such exclusion may 
appear not only in the Collector s order but in 
the office loport and even m the petition of the 
parties or m other settlement papers JOT 
Gobtsdo Hajan i tlnssit HaziRa Bint 

24 C W N 149 

— ~ 5 28 proviso 2 and 4 — 

See Assessuest 1 L B 43 Calc 973 

ss 63, 67 85— 

See 8at£ roa Asasaas or F EVExnx 

1 L R 44 Calc 412 

S3 70 71— 

See Sana ron AaitaaRs of Revevtie 

I t R 43 Calc 779 
- . — - Suit lo recover poaaes 

•wn from peraan regiafered under the 
♦/ (*es— Vurisdicfion of Cml Court The plaintiff 
•ued for recovery of possetsion of land apoa 
declaration of title The plaintiffs purchased the 
land in amt from the d^endants but notwith 
standing thu rule the defendants got themselves 
regiatcrcd under the Assam Land and Revenue 
Regulation and kept the plaintiffs out of posses 
sion Held that it was competent to the Civil 
Court not ouly to declare the title of the plamtiffa 
'but also to place them in possession of the dis 
putod jroperty by ejectment of the defendants 
Aasan Mun v Sasia Au Bona (1915) 

23 C W N 540 
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ASSAM LAND AND REVENGE REGGLATIOH 
11 OF IS'MJ)— 


ss 96 97 154 (e)— 

Su VxzTmos I L R 46 Calc 236 

« 97 — Ildd that e 97 confers on 

erery recorded piopnetoi of pcmanently eettied 
land the right to claim partition subject to certain 
qualifications la'ia Ai-i Mraniit * Rtnna 
GOEC^DA. 26 C W K 381 

8 154 — if 6ars tint /or cfecfnra/ioA 

cf tide and possession tj/ Co shorcr S 151 
of the Assam Land and Pevenue Pesnlation 
which provides that no Civil Court shall esercise 
junsdjction in the distribution of land or allotment 
of revenue on partition is no bar to an unrecorded 
CO barer whowasnotallowedtomterveneinparti 
tion proceedings before the Revenue authoritie 
uistitutms a suit for a declaration of hia title to a 
share of the estate and for confirmation of posses 
eion, when the partition proceedings before the 
Revenue authorities had not yet been completed 
HiEiaaMDASt Hem Lata SuaiatlOla) 

19 C W N 1068 

ASSAULT 

Set Cbdietal Pboceduhe Code ss 345 
439 I L R 37 All 419 

Set Mi3ios<n£E o; Pa&TtES 

I L R 42 Calc 760 
Set PEVAL Cods (Act \LV or 1 860) 
ss S33 a}id33‘' I L B 37 AU 353 


Su RilLWAT Passekgeb 

I L R 44 Oslo 279 
Ste Tost 1 L. B 43 Bom 103 
Kireat to— 

See PBOTINCUL Smail Casses Ooubts 
A ct ^s. II CL 83 (i) 

I L R 86 Bom 443 


ASSEMBLING WITH ARMS 

5e< Dacoite I L R 41 Calc 350 


ASSESSED LAND 
■ STUt lot ] 


1 asd trees valaatton 


See CoDBT FEES Act (MI of I81O) s 
7 CL (V) (B) ABD (C) 

X L R 40 Mad 8Z4 

ASSESSIrlENT 


^ceRoMBAV Labd Peve>ce Code — 
s 3 I L R 35 Bom 462 

s 48 I L R 34 Bom 239 


s 56 ASD 214 1 L R SB Bom 91 


Set Calcutta Mubicifal Act b 151 
ct (6) 15 C W N 84 

See CAjrrQ'faiEBTS Act (III of 18«0) 
s 22 I L. R 38 Bom 293 

See Chaukidaei Ciukfa> LA^^s 

I L E 42 Calo 710 
See OosiPEi.sATiov 

I L. R 44 Calc 87 
See I'^AMDAB I L R 41 Bom 159 

faBore to pay — 

See Rombat Lavd Pevevce Code 
(Bombi-v) s 5u I L. R 37 

Bom 692 


ASSESSMENT— cohM 

ci Kaa Inam lands — 

See Bombu Re\e’jue Jorisdictiov 4cr 
(Bombat) 3 4 (n) pEO\ (i) 

» I L R 44 Bom 120 aad 130 

■■ ■ — - method of — 

See Land Acquisition — Compensation 
I L R 40 Calc 64 
See 'Machineet I L B 43 Calc 910 
See Mcnicipaijty 

1 L R 45 Calc 784 
See SuMMASV Settlement 4ct (Bom 
4ct \n OF 1863) 

I L R 43 Bom 583 

penal levy of — 

See AIadras Land Fncboachment Act 
(HI OF laOo) ss 5 6 7 14 

I L R 39 Mad 727 

Powers of the Collector to increase 

or altti assessment — 

8 e Income Tax Act (II of 1896) »9 
14 AND 50 I L B 44 Bom 234 

— principle of— 

Set Mumcifal Assessment 

I L B 89 Calc 141 

See MuNiciFAUry 

I L B 41 Calc 168 

■ - — Bight 0! Inamdar to enhance assess 
stent at the end of the period 0! settlement—' 
See Bombay Land Revenue Codb 
(Bom Act V of 1870) a 217 

I L B 44 Bom no 

' — • Rnteahh va I w e— 

SaUvoris — Jfe/^od of asstemeni — Aestsang 

authorilif fo consider uhat an Aypofheltcal lenanl 
would prty — Premets to be talutd for rafeaile 
purpofes rebus sic stantibus — Fatuation for 
assessmenl baled upon a metbod applied to sail 
pans tn a different country ot di^erent lintM — 
JlfetAod of talualion wrong and tllegal — 4den 4et 
(ll of 1864) a 8 The principles on which pro 
petty 13 assessed to the rates arc fir°t that in 
assessing any particular property the as es mg 
outlionty must consider what a tenant Irom year 
to jear with a reasonable prospect of the con 
tiBuation cf his lease would give for the pr^uu es 
and m con idermg this the assessing authonty 
must regard the thw occupier as a bkelv tenant 
secondly that the premises must be valued for 
rateable purposes rtbas s\c alantibus t e 
as they esist at the date of the valuation The 
Queen v School Board for London 17 Q B D 
73S London County Council v CAurcA irordra 
<fe of Parish of Enth and issessmenl Commit le 
of Dartfofd Union [1^93] A C 56’ Great Central 
^diray -c Banbury Unuin [1903] -I C 315 
Davies r Seiadon Union [1909] 4 C ”8 The 
Queen r Flelton 3 E li. E 4oO 465 referred to 
In 1909 the plaintiffs obtained from Government 
a lea e of certain lands at Aden for the purpO'e 
of constructing salt works thereon at the annus] 
rental of R” WO for the laai and a rovalty cf 
8 annas per ton of salt exported. They erected 
a factory for crushing salt on the land and tbe 
wort^ firs* comment^ to vield salt m I9II 
The def«idan,s were the assessing authentv for 
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ASSESSMENT-conJi 

the Adi^ii Settlpffient Tor the \eat 1009 and 

1910 the defendants tad under the powers con 
ierred upon them by Government hotiScabons 
as es ed the plaintiffs m the annual tent of B7 000 
paiabJe by them under the lease In {he year 

1911 the defendants adopted a different basis 
of assessment They assessed the plaintiffs on 
the basis oi tall the produce of worts less 10 
per cent landlord s deductions In aupport of 
this njetbod oi assessment tto dcfcndanls reted 
upon a method of valuation considered to have 
been in vogue for salt pans in Bombay in tho 
year 18 and upon a decision which they had 
obtjired n their favour itom the Beaidmits 
Court at Aden in 1009 m respect of other salt 
wo hs at Aden to which the alleged Bombay 
method of as c sment was applied A question 
being ra: ed whether the mode of as&cssment 
adopted bv the defendants in the year 1911 was 
wrong and illegal Htld that the tnodo of 
as essment was wrong and illegal as the defend 
ants made no attempt to value the particular 
salt works in question or to say whether the 
method they applied was such as to result m tho 
a e ament that tho hypothetical tenant of these 

f remises would pav for them AontmLABDOY 
iut t The LzECUTtvB CosmiTTEE Adev 
SETT iSiiKM 11918) I Xi B 42 Bom 692 
, Aro61« land^ Exemption 

Jrof ~^Bt7>gal ilnnieipnl Act [Dent} III oj I&Si) 
t 6 el 3 W— HoWinjf — Beflffcf j/umetpaf 
lAmeniment) Atlof I89i i 26 The word hold 
tag in the Bengal Municipal Act 1684 la wide 
enough to cover arable land which is therefore 
hablatobeas es ed under the provisions of the Act 
iilABaOES Ao'T I CaagiMay ey Tiir Howsah 
S lffMciPAUtT (1910) I L B 37 Calc 697 
.. .1 .. - .. -I- ... Jurtsdicdcn o/ Civil 

Court— 'Benyal 2IunieipaiAet[Deng lllef I$S4) » 
jje-^Vltra vires Under e IIQ of the Bengal Muni 
opal Act the decision of the Objection Coomittee 
in matters regardmg the amount of a sessment 
Is ffnak end the Civil Court has no jurisdiction 
to Interfere in such matters It can only mterfere 
when the assessment is ultra vires ilaveetur 
i)as» V The Collector and Jfumcipal Commissioners 
oj Chopra I L Jl 1 Oah 409 referred to 
haiaJip Cftondra Pol v Pumanatufa iSaAa 3 
C TT A 73 and AcmesAtcor Perahri v The 
Chairman of the BhabJa Muntctpah'if I L P 27 
Calc 849 dislmguishcd Ciutnuav Mwvicivat. 
Boanc CaavBA r Basudeo Nabaes Siaon (1910) 
r t R S7 Calc 374 

- — . . ■ ■ - iJccereiyri right — 

imitation — Eesumpfion— Bigbt of Corernmejif to 
aaui rtienue on land adeged to de laiAeraj — Due l 
mg of swell rigAt effect o/— Bengal Begulation (// of 
JSOS} » ? rube (2) — Aefom BegvJahon (J of 
18S6) s "S pToutos 2 and 4— iegtslalion wRen 
retrojjKiliie Though the Government a right to 
assess land rovenno is a sovereign right and bento 
not Eubject to the Statute of Limitation under 
ordinsrv circumstantea thtvo is nothing to prerent 
the Government from thvcsliBg itself of euefa right 
by makin" recnUtiona for a cement and collection 
of revenue which might un Jer certain circumstances 
pivo exemption from a_esjuent of land revenue 
Dodjupall! Jagannadtam v The Secretory of Stale 
J<jr fnd a J L R 27 Mad 16 distingui bed, 

pill effect of provi o 4 to f 58 of the & am Rcwi 

Is Ion (I of 188C) which is ba cd on 8 2 of tho 
beufat Bcgnlalion (ll of ISOo) la to exempt land 


ASSESSMENT-concld 

from as essment if tho owner can prove CO years 
po-sessioQ of it without pajmenl of any revenue 
ducio^ that period and thus to introduce tho rule 
of 60 years limitation Proviso 2 of that Pegufa 
tion merely authorises assessment of lands "fescep 
ted from the Permanent Settlement if they do not 
fall under any of the saving clauses A statute is 
not tettcrtpe tive simply because a part of the re 
qmsifca for its action is drawn from a tiiwo onto 
cedent to its passing Queen v St Manj \7hxle 
chapel 12 Q B 120 followed Asakda Kc 2 .ab 
B nATiAcnAWEv t Secbetasy or State ton 
Lsdia (IdlC) I L E 43 Calc S73 

— . „ Bergol Municipal Act 

(Beng III of JSSi) ti 8a 87 — Circumstances 
orti property mthm ih Municipality mtaning of 
It 13 now settled law that the words witbm the 
municipality ’ ms 85 of Bengal Muniupal Act 
(Beug III of 1684) govern both circumstances 
and property and that the word circum 
stances is laBubstaneotheci^uivalent of means 
Deb Aarain Duit v Cfla»r»non of the Barutpur Jftini 
eipaltty J i P 39 Calc I4I and I L It 41 Cafe 
7dJ, Chatrf^an of Oi idih Municipality r Sn \ 
Chandra JSfommdar J L B SS Calc SS't J2 
C W N 70n referred to Income brought to be 
spent and enjoyed within the municipality m 
w)ucb the rate payer is resident becomes part of 
the means or cixcumstaDcts within that mum 
eipality and liable to assessment thereunder s 85 
of the Bengal Municipal Act (Beng III of 1864] 
KamraAttor PerjRfld V Babuo Munieipali/y I L B 
27 Cate 5/9 distinguished CsAisuur JAnrAQis 
MTOicrTAitiy 1 Sau-asaia Dutt (1920) 

I L B 48 Calc 443 

ASSESSUENT OF REHT 

Set As ESSITEKT 

— - by CoHeclor— 

Set CirAPSinAjtr CuASBAJr laiio 

r i B 37 Calc 593 

by Settlement Officer— 

St BoaiBAT ZiAiiD Pevevub Cods 
(Bom ) S3 144 aMd ICO 

I i R 43 Bom 6 
•See I EVT I Zi R 88 Calc 278 
Set SAsA^JAat 1 L B 40 Bom 600 
Set TavKSfE? or PbopeetyAct 

5 og I L P 34 Bom 387 

ASSESS0B5 

S e CEI1ID.AL ■pBOCEDrRE CoCE lOO^ 

S 23S I t R 45 Bom 619- 

vs 208AM>g37 I I. R 43 All 125 
s ^34 I L R 35 All 67£> 

3Paf J L 141 
Bet DAcorrr I L R 41 Calc 350 
Set Peivate deve^oe 3 Pat J 1*. 653 

appointment of— 

oee Bevoai. MuvinpAi, Act (Bevq Act 
HI OE JSS4) 1 i. R 57 Calc 44 
• ■ opinion of— 

•See aUrisTnATE I L E 39 (Sllc 119 

— Brammafian of Ueea 

W3— Be Inal— ~Crin>nal Procedure Code (Act V 
0/ JS95) »» 30D 403 423 430—Amessore not 
to be yaeetioned until their opimone delitered and 
ttconfcd— Rioliny — Pijlif of private defence — Prac 
tice 303 ol the Code ol Criminal Froccduie 
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ASSlQN££-<on(d 


pres the Judpe a d) crctjon to sum up theeridcac® 
tor the bracfit cl tbo as c ors if bo tbmks nrera 
ssiT bat it gires him no Mirct to queation Ihem 
cnti! Iher bare deliTcrcQ their opialons oraUy 
and be has recorded aoch opiniOB* WTven a 
coarietioo is set aside and a re trial mitred 
the whole cate is re oreoed and the accuffd moat 
be ined again on all the charges oragmsUy framed 
and baring TC^ard to the jirori lona ol a 452 t>l 
the Code of CVimmai Iroeedure the provl ions 
of £. 403 in that re p«t cannot apply AnsAna 
Z)faR J/osdaf r Qnttn injintt I h Jl Calc 
». and Qurert FmpsMs T JaUitthU^ / A i? "3 
Cafe S S referred to VaUMtontN r IiirraoB 
(191') I L B 40 CaIc 263 


Sec AfeMatSTSitott GcM:iiat.a Act fll 
or J8~4) S3 fUt 34 M 

I L a 38 blsd. 600 
Stt Civn. PioctbrsK Code (Act \I\ 
or ihs") ss irc jlsd 

t L B 37 Bom 133 
— - held by Court — 

Sec C^vn. FBocEnniE Code 0 WJ 
» I L R 44 Mid. 100 


- rateable dlstnbnfion ol- 


5<e Cim I^ociscRt Coot lOOS « 73 
15 C W K 872 

ASSiaKEE 


— addilioa of, as plalntia— 

See tnaranor Act (X\ or 18:7) e S'* 
I L a 40 Mad 722 
See Ezcconot or oecnee 

I L B 47 CftiC SIS 
—— bom sabsenber to turi— 

Sec gKcino Pauer ter {f or 1877) 
8 42 1 L a 30 Mad SO 

o! pfonussory note — 

See TRassrsa or PnorsaTy \ct (IV o* 
1882) 83 ISOatD 134 

1 L B 38 Mad 237 
ri^i ol to appotUotitnent — 


meat before bo iodpd bu appes! makes any 
diffcreace Whero the decree of the Appellate 
Conrt was the result of baud and collusion between 
the judjyneBt debtor and the original decree 
bolder It IS possible that each a plea if made and 
pfOTttl would bo o BufScicnt answer to a euit by 
tbo judgment debtor against the assignee of the 
deerw Jlfiney obtain^ liodcr an mtaUd process 
ol Court rmirtbo treated oamoney bad and tccciTcd 
to the Dso of the person from whom it was realised 
A »nH for reslilutfon bj tho judgment debtor was 
inatatainable wliero ho had Bought his retneiW for 
resttfulion by an apphcation made to tho (j'ourt 
which executed the uecrco and It was on the ebjee 
tioa of iho defendant (assignee of the decree) 
that bo was driren to mstituto tho suit tho 
defendaDt cannot now be heard to aay that the 
jvfoctduTOtowhJtS he WmscM ruccessfullj objected 
was tho proper procedure StUap-pa Gowndttn v 
JfutAio Counifon J L Ji Si iled 2CS andi>or«ts 
sfuns AyyiT v Ann/jsiwwi iyvttr I C H 23 
Had SOS followed 3*a«p» Joyh* v Hall J It U 
33 Had SOS referred to Lttlln Prosotf t SatU/j 
JIuteit I L 21 St All 288 dissented from Cortv 
xiarrA r lU’^utawTiurra (1912) 

I X. R 88 Had SO 

ASSTQKEE OP DECREE 


8i( LsHononD Afft> Tchant 

r L R 41 Oalo ! 


ASSWNEE OP MORTQAOrr 
■ luU by— 

fin MoHTiuiih I It 47 Pilh* iWll 

j ureliaier - 

tin iHiA I 1. U 4T Oala UOB 


ASSIONMI NT 

fitt AiiKiNlaMuti m It )M> 

T T. it m (MlK Ml 1 

*in tiiuuioiiry *mu i* 

I Ti It ti I All tlOii 
*>ee Civil 1 II II i)i »iii> Ciiiiti IIM>1 C 
SKI » III f r It Ml il»«> Ml 
Vee I iNiiisiii I 1 B HI Pula 8U 

S t u»ilT*lil I VsulmUiM 


Sie Lassou A'io Li-sssc 

I L R 38 Mad 80 
See Soccessiov CEnTi?i‘ATr \ir (VII 
or 1889) s 4 I L R 88 Aft 474 

— fight of, to B charge— 

See I'lAUDAn I D R 43 Mad 63 

Deem reterud *h np 

ptal — Aitignee not a parlj fa Ife appeal — Hanej 
realised bj ossionee «n e«e«fioit— /tppficafioa by 
juifsmseif debtor for resfi/alwn — ObjeeUon by tm>g»ea 
to opphcolion — Siiil ly jadgmesf debtor aynii*t 
asngne^~ira’‘d and collution beluetn judgment 
debtor and oT•g^nal decree holder tffttl o/— tTinf 
Peorerfare Code (Act XIV of JSfS) # Lib 
pendens A judgment debtor from whom the 
as ignee of & money decree has reahicd the deenU.1 
amount in execution is entitled to recover It lack 
from, him when the decree Is atterwards roverBcd 
ia appeal even if tho assignee of tlie original decree 
was Dot brought on tho record In the a{p<>al 
l^eiVber the fact that the aisignmrnV was tuado 
before tho appeal wa* 01ed nor the fact that the 
Jadgment debtor had knowledge of the »b*>^ 


full 19 Msnii 


f r If 4fl fillip B14 
I J >l 42 ilpU Vd2 
S« 1«UBT« \l 1 B ft 

I L It HI lloni lOfl 

louadod on tort— 

See lu*NBVK« I r 111 ivftti \ t (l\ ot 
I8s.) a « (0 

X L n 38 Mad 133 

* by lessee— 


See I taaou iun I tsitu 

I I R SSMad Sa 

— — of lease— 

See lEiflis I D R 4C Bom 103 
I L R 43 Bom 7J1 


See I tsson AK» itsitt 

I L n 43 Calc IW 

of debt- 
ors Drat r L. R id CaK 


S« biccEssiOt AtT l'*iVt a. IM... 

r 1. 1, *1* 
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ASSIGN>^NT-co«i!J 

j«c Spccesiiov Cektifioate Act 1SS9 

s 4 1 L E. G6 All 21 

I L E S8 AU 474 

— Deposit of mtrej—’ 

Skilf^older — Vahd asuffnmnt by depontor <o h*s 
creiUtoT — '\eglecl of iht endttor to recover — Ore 
diloT cTinrgtablt vulh ITie amount IVhete mcnej 
deposited with a etal eholdet was vaLdly e^igttea 
bv the depo'.itot to bis creditor m satisfaction of 
bis debt and the creditor being able to retovct 
the amount so as igned neglected to do so ho 
was cborgeablo with the amoant GAnPAiKAO 
BALSSISITSA BHIDT V JfAItARAJA AIaDHAVRaO 

SiMiE Sabear U!)10) I li R 85 Bom 1 

The fact that tbo 

person entitled to ane on a mortgage bappena by 
assignment tobe a Parsco cannot aficot the (Hindu) 
mortgagor s right to claim the advantage of the 
rule of damdupat if it existed when the mortgage 
was entered into Jeewakdai v 3lABOht>AS 
LAcioiABnAa Z Zj R 85 Boot 199 

ASSIGNMENT OF DECREE 

S(t CtVIl. PeOCBOOBB CODB 1908 0 

XXI E 16 6 Pat L J 390 

SeeExsonnov ob Detbeb 

1 L B 84 All S19 

Set HAmESA>CE 

I L R 38 Calc 13 
See BloiSTEAtici ? Act (XVI op 1008) 
69 r {b) 49 1 L R 86 AU 524 

— — to fleleat cteiitoM— 

See Dbcssb I 1 R 37 227 

ASSiaSMENT OP EQUITT OP REDEMP- 
TION 

Set ^toatOAGS 1 L B 45 Calc 702 

ASSIGHMEHT OP JODI 

ly Gov rnmeat — 

See I'VAMPui 1 E. B 40 Mad 93 


ASSISTANT COLLECTOR 
juxudicUon ol — 


See Civil. rBDCTDTOE Code (ISOS) sv 
CS AND so Scr HI 

I L R 37 All 334 


ASSBTANT JUDGE 


See BoiiBAT Cmt Ccjbsts Act (MV or 
ISuO) s 16 1 L R 37 AS Z3S 


ASSISTANT SESSIONS JUDGE 

See ChiMINAL rBOCESlIBE Co»E 9 
40S ((.) L L. R 87 All 471 

asura form 

See Tpvsts Act (TI op 1S82) a 8S 

I. li. B 43 Bom 173 

• — o! znarriage — 

See JlrsDD Law—^Iabbiaqe 

L L. R S7 Bon 295 

ATTACHED PROPERT? 

clalnu to—' 

See ^otrNTAJiT Iatmevt 

J. L. R. 40 Calc. S98 


ATTACHING CREDITOR 

See Attophey I L R 43 Calc 032 

— withdrawal by— 

See Deposit in CorBT 

2 £ R 43 Calc 839 

ATTACHMENT 

See A'*pa Tenancy Act (II op 1901) ^ 
124 I E R 38 AU 40 

See Appear I £ E 41 Calc 160 
See AvMY Act (44 i 45 \ icr c 5S) s? 

145 190 1 £ R 43 Bom 368 

See ATTveanEST bepoiie TtJDO^£K^T 
See Atiachment op Debt 
S ee Benoat, HnsicipAt Act s 321 

15 C W N 519 
See Besoai, Tenascy Apt s 170 

15 C W N 820 
See Bombay Land Reyenoe Code 
JBom) 53 144 ICO 

I Ii. R 43 Bom 8 
See Civil PBOcEDoaa Code ISS’— 

S3 2oS 274 1 L R 35 Bom 28S 

65 276 295 I L R 37 Bom 138 

SS 278 279 260 261 

1 £ B 34 AU 865 
55 282 297 I £ R 35 Bom S?S 

es 28? .^93 I £ R 86 Bom 828 

s 925A I L R 86 Bom 610 

See Cim PBooseTO* Coos (IPOS)— 

B 50 0 xxrr r 12 

I £ P 42 AU 670 
s CO CL {S)(b) ILK 88 All 589 
1 £ R 87 Bom 26 415 47l 
1 £ R 3S AU S07 
r £ R SS Bon 6S7 
1 £. R 89 AU 808 
I £ R 40 Mad 80S 
I £. R 41 Bom 475 
6 64 I £ R 48 All 899 

S3 47 73 0 X\I nil 54 55 

Z £ R 86 Bom 1S6 
s U5 Z £ R 45 Bom 360 

8 lul I £ R 34 Bom 135 

0 \XI B IG I £. R 36 Bom SS 

O XXl m 63 1 £ R 45 Bom 561 
0 XXI R 67 1 £ R 84 AU 490 

0 XXXIV B 14 

I £ R 35 Bom. 248 


SeeCONTOiBrnoN Z L. R 32 AIL 479 

See Co operative Socipty A« 8s, 
19 CO I L R 43 Calc 377 
See Cpiminal PnocEniniR Code s 145 
15 C W N 163 
See Di^ms Concprsino Land 

L L. R 37 Calc. 88l 
See LxtccTioN op Decree 

X L. R 83 AU 462 
t L R 48 AIL 658 
I L. R 3S Calc 482 
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ATTACBMEtn— fo« J 

S« Eiccrnov o" DrcrrE— r« f/ » 

1 L R «ia o9i 
1 L R 46 CaJc 9b2 
Sf< Ch-iTWAU Tl-MRE 

1 L R 69 Calc 1010 
Set l\soL\Evci I L R 40 Cilc "S 
6tt Jauur 1 L r 59 C-lc 489 
Sic Liai I L R 45 C&lc 285 

lit 43 Cale 72 289 
See LunT45iON’ 4ca (W of IS*"* 
'•ch 31 Ajit J 0 

1 I R 30 SIzS 283 

Ste lUtSTEVAiCE 

I I< E 38 Calc Z8 
Ste irocTOAQE I I R 38 Bom 10 
L L R 48 Cite 245 
See OccCTAiCE Hoiniao 

J L R 4i Calc 720 
Set Vzoxn-eux. I’«st>L7EN« Act (HI or 
1007) ss la S3iVD23 

1 L B 40 All 86 197 582 


Set Boii3aiRefsnuc J<5a\SDKrno\ Act 
(Rom; \ 1 1 R 37 Bom 542 

Sit Sais f0& Asseuta or Feti:sot; 

14C W N 077 


by creditor— 


Set laSOLTSSOT 


X L R 44 Calc 1016 


— caaceibflJ ol— 

See Covtre TsZi Act (VII or 1870) 6cit 
II Asr 17 1 I R 39 Alsd 602 


- elleci ol— 


See Cira. l^aocrocss 0?as (3906) s 73 
0 XXXIIU Ba 5 8 AK» 10 0 
XXI »S BS ABB €3 

I I R 37 AIL 575 


— for aiiears o! tetenae— 

See ()o^Tl^ACI Act (IS or 1872) ss 09 
A-tD "0 I t, R 39 Mai 795 


— of aBenstrd properly — 
SetTatxax:ts.TFS Ccwetabob 

Z £ R 41 Mad 612 

— Ol Hntfali Mifls officer’s say— 

Set Creu. IPsoceoose Qjbe {Act \ o» 
190S) g CO ct (2) (6) 

I L R 37 Bom 26 

— ol debt — 


Ste Cn"!!. PaocEDcrE Coos J8!>_ ss 
2C6 S78 A^D £83 

1 B R 38 Eom 631 


See Esterr/ov op Pecee® 

1 L. R 3$ Bom 831 
Ste LonriTtOx Icr 1003 ‘?cit 55 irr 
-0 0’ 1-0 X !L. R CS Mad. 972 
— - ol mortgased properly — 


Set Cim Feocebcre Cods (Act \l\ 

OP ISSl) S3 - s 28 ,S3 _s“ 

r L R 41 Bom. 64 


ol nsoTeablea— 


Ste JcTUSDtcrto'' 


1 L. R 46 Calc. 520 


ATTACHMENT-cc'tid 

Ses iAVOriON ro" Pao-icrcTio 

I I R 47 Calc 741 

— — of property la tndOTV s bands— 

See IlrsDcr Li c—Wi wi*’ 

I L R 39 mad 565 

ol property in astody oi Court — 

A« Cnei PsceLDcsc I ic 1 '0-i 0 
\5lI a a I L R 44 Mad 200 

— pntyer for— 

Set EsEcuttox PrtiTK 

I r, R 41 Mad 251 

wheTS jaamtenance ebarga on ths 

property— 

See CrriL PnocEDcrs { ide (-V r I or 
IBOs) 0 XAI B CO 

1 L E 44 Bom 869 

— — mtlidrswal of— 

Set Civu. PBOCSBtrBB Cope { 18S.) 

1 L R S7 AIL 54a 

1 , — Citil Proetdare 

Code (Ail ZIV o] J3S2) gs 2SS dSS and 49(h>- 
Ath^hment before juJgmenC—OitiWton to ■taf.e objeo^ 
iton ihni tie a^oc/ei property wu not taltabie— 
Tie effect of mth omtsftott tit gubie^vt/it ez^uUon 
pnxtedintii Aa sltacbmenl before judgment dw 
not (or all purposes stand on tbs saso footing 
»> an Attsonment is ezocntion procMdiiage As 
omtsoiOD oa tbe part of tb» delendant to tabo 
exception to tba vaLdity of tbs ottaclimeat on tho 
ground that the property sought to bo attached 
H not transferable at tbo tioe when the appbeatioa 
u mado (or attoebmect before jndgotant does not 
operate as a bar to the inrestigaUon ol the objee 
tion wliieA aa applicsbion bat been made for eseoa 
tion of tbe decree made ut the euit Bismatt 
Malos SatTYAVA'n Best (1911) 

X L R SS Cdle 448 

£ — CrmtMl Proce 

dart Code lAelV of IS3S) »y UCand IiS—PtSa»at 
lo ffranl Ume—D ilttt of t?ie Ha'jiefrate—Praoitee 
It IS only vben tbe 3Iagistriite decides that none 
cd fbo porfire ira? m pot e^sion or >a unable to 
satiafr btmaelf as to rrbicb of them is uv po&3os3ioa 
ifaat he can attach propwty under s 11^ of the 
Cbicomal Procedure Cwo Ho esnaoS «y that 
ho u anatde to satisfy lumseU if ha has neree made 
thasb^blesteSorttodoso Ifuaiur <1 t Ifaf ^1 
iai 12 C vr y SUS toUdwed Sejoj Madiab 
CbotodA-iry y CAai«fra CAeeitrftif j ft 

C IP \ SO daUnguyshed SicociUiSt Far e 
Bhvoifat Pa^pEr (lOl") 

I Lv P 49 Calc 105 

3 — Horra t~P«nal 

Code( Att SLt of 43*0) » li — \a-. epoicero/ 
de’epatn ^ — Bathff — Cyril Trocedjre Code f iet 
r of iJWSi O IX/ r 2i Where a isanr <Lrfc.tcd 
a peon to attach pfopertr end used a time withio 
srbtcfa tfi« attachment 'kas (o (ala pli o and tbe 
pcOn executed the wr&at o attachment ai er tbe 
cxpinbon ol tbe tune so fired li IJ that the 
peon ilenTtss bn euthontv from tha Csurt to 
tnohe ^e seuure coal I lawfuUr mok'' the seizure 
area *hee (bo time fisc'i bj the aazir hr tie 
eseettUon Viad expired The bo-i t and boiLJ ftr« 
ttotlbeeacDepcr*on Tba oiSwr to whom 0 XAl 
t Sa-of the Oril Procedare Code refers as Hot the 
DAoir but tbe ^ecn. £>t<}r..'e CiotJ LaS t 
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/TTACHMENT-cor'i 

Queen Etnprcfs I L II 22 Calc OOG disttngntshcd 
bOBED Ali r EMfERor (1013) 

I L R 40 Calc 849 

4 ■ ■■ — ' If erealet her or 

title It js well ecttlcd tliat attacliment crentes no 
cliirce or lien upon tho nttacheil propcrlj It 
Durny prevents private alienation It does not 
eonfor an^ title on tlio attaching ere liioi Mont 
iDDiN I PinimcnAVD L\l Ciiow n inna (1911) 
19 C W N 1159 

fa 1/ erafioR bg 

judgment ieltor alleged to be pending the attachment 
and a /roudulejil trantfer to a creditor other than 
decree Iiolier — Trattsftr of 1 rojxrti/ let (/I of I8S-) 

$ S3 — Jutfjmenf debtor ]>reftrnng one creditor before 
olhera— Civil Procedure Code iSS’ ee 2/0 270 
2Ja-~Contest 6etire<n pniate alienee and decree 
holder — Conlinuanee of allaehmtnl Tho question 
in this ease was which ol two titles to tho property 
m suit was to ho preierred that of tho appellant 
nnder two deeds o! sale executed in her fas our on 
Ijth July 1007 by tho judgment debto or that of 
tho respondent (decree holder) who purchased tho 
property at an auction sale on 23rd August 1907 
m execution proceedings under a decree dated 3rd 
January 1001 which were instituted hy an appli 
cation for attachment on IGth Julj l!^7 There 
were two decrees of the High Court at Calcutta 
Original Side against the judgment debtor of 
24tD August 1800 and 3rd January 1901 and the 
respondent was transferee of both decrees which 
wero Bcnt to the District Court at DIursludabad for 
execution On 13th Juno 100. application nos 
m&do for execution of tho decree of 1890 and tho 
proceedings became execution cose 8 of 1903 and 
tho oxecution of the decree of 1901 commenced as 
above as execution case 10 of 1007 IleU by the 
Judicial Committee (reversing tho decisidn of the 
High Court) that on the evtaenco and under the 
circumstances of the case tho appellant (plaintiff) 
had tho better title The deeds in her favour were 
not ante dated as alleged and there was no fraud 
ulent transfer to her within the meamnp of e 53 of 
the Transfer of Property Act (IV of 1882) The 
preferring ol one creditor to another by the judg 
m nt debtor did not make the transfi-r a fraud 
ulent one A debUr ! L that la contained in 
6 uS may pay his debts m any order he pleases 
and may prefer any creditor he chooses Nor was 
the private alienation to the appellant void under 
B 276 of the Civil Procedure C<^c 1882 as having 
been made during tbe continuance of an attach 
ment Tho respondents title rested cntirdy on 
tho attachment in the execution case 16 of 1907 
and that alone was tbe attachment the contmu 
ance of wdiich could avoid the appellant s pnvate 
alienation but on the facts it did net do so Tbe 
respondent could not invoke the attachment in 
execution case 8 of 1002 to defeat the alienation to 
tho appellant which was made in different execu 
tion proceedings Nor could he with its aid rely 
on B 29a of the Civil Proccdoio Code 1883 as 
entitling him to the benefit of s 276 There were 
no assets in Court which was essential if s 295 were 
invoked ond tho only attachment within tho mean 
ing of a 276 was that in execution case 16 of 1907 
which he could not employ against the appellant 
Sorabji Edulj Horienv Gobind Famji 1 L S 16 
Bom 9i referred to MikaKuiubiPibi t Buot 
S oton DriiHniiA (1916) I L R 44 Calc 662 

6 The pay of a 

Bntuh 0/fcer iH the Indian Army is liable fa attach 


ATTACHMEM— 

tncwl — Cieif Procedure Code ( Icf I of 190S) ts 2 
(17) 00 (I) (i) and 0 \\I r 4S — Pepealing and 
Amending Act \ of lOJi—Armj let ISSI (4/ and 
45 I Iff c 5S) ss 13G 190 {Sy—Ariny (Annual) 
Act ISOS t i — Goiernmenl of India Act JOIS, 
BS 33 05 (f) (J) arJ {2]~ChamleT Summons 
A Bnti h Officer in tho Indian Armj is a Ihibho 
Officer within the mcanmg of s 2 (77) of the 
Ciiil Procccluro Code IbOs ond as such public 
oQiccr ho IS liable to hue half his pa\ or salary 
attached under s CO (7) (>) and 0 X\I r 48 
of tliat Cod masmiicli ns that attachment is a 
deduction authorised bs a law (ti tho Civil 
Pfocediirc Cod ) pissed b^ the Goicmor General 
of India m Council within tho meaning of s 130 
of tlio Anil} Act 1881 as amended bj s 4 of 
the Annv (Annual) Act 189 j Tho proviso m 
« CO ('») (i) of tho Code of Civil Procedure 1003 
Iiavingb en repealed by thePepcalmg and Amend 
ing Act \ of 1014 must be regarded as unneccs 
earyordeadlaw II F D D //uy i PamChandar 
I L P 30 III 303 followed Calcutta Trades 
Asiociafien v Lyland I L P 2/ Cak 102 and 
irafjon t Lloyd 1 L P 25 3Iad 402 referred to 
Dt eheortk \ Puelicorih I L P 43 Bom 363 
distinguished Colonel Iccly v Ban! of Upper 
India Limited 1 L B 33 All i/’O Ttfehand r 
Dourehtr I L 11 37 Bom <>0 and Amy King d. 
Co V Major Daiidion I L P 3$ Bom 6S7 
regarded as obsoLto owing to tho ropeal of the 
provi 0 to s CO (") ((<) of tbe Civil Ftocoduro Code 
1908 ksBixo RurcnAMi A Co t Musiuv 
(1918) 1 L R 43 Bom 716 

7 ' ' Attachment raised 
by order of the fairer eo«rf — Suhseguenl order of tho 
Utgh Court restoring the atlaehment^PetrospecUte 
effect of High Court s order Held that an order of 
the High Court restoring an attachment which 
has been raised by an oraer of an inferior court 
relates back to the dato when the attachment waa 
first made and its effect will be to mvahdato a sale 
made when on the face of the record there was no 
subsisting attachment of tbe property sold Ah 
Ahmad Khan v £ansid/ior GAL J 434 Asi 
Balhsh T Aqri i'abina Bibi I L II 34 All 
490 Mahomed IVams v Pifam6ar Sen 27 II J? C 
R 435 BonomaU Rai v Proruniio Aarain Chou, 
dhury I L R 23 Calc S29 and Pam Chandra 
Mancari v Mudheshwar Singh I L R u3 Calc 
IIv3 referred to GoFAi. Ppasad t Kasra 

1 L R 42 7U1 89 

8 • - - Sale set aside on 

the ground of value of propertj not haring been pro-- 
perly staled in sale procla>natwn~Subsequent appU 
cofion for attachment iihether recties preuous 
attaekment — Code of Ciiii Procedure (Act T of 
1908) O XXI r 57 11 hero an execution salo 

19 set aside for any reason other than default 
on the part of the decree holder the attachment 
which had been obtained prior to the first sale 
revives to support a subsequent application for 
execution and no fresh attachment is neces 
sary iLsrABXAPir Dotta t Sitbja Ii-iNTA 
Da 3 Pat L J 316 

0 Decree — Exe c ti 

fwn — Claim fo property— Burden of proof on the 
elaimant — Adivrse possession — /n<ftan Limitation 
Act (IX of 1908) s .5 A claimant in attachment 
procWdmgs must prove that be himself had an 
interest m tbe attached projiertv If he fails to. 
do that tben he has no further interest m the pro 
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ATIACHHEVT-fo'JfW 

cecilinEs. Afl oirtser of property doc* not lose b»» 
ngbt to proportv merely bccruse be baippca* not 
10 be in pos e s>cn of it for twoKo \e\rs Under 
8 28 of the Indian Limitation Act ISO"* bis rt^c 
IS only cstinsni bed at tbo detemiioation of the 
penon limited by tbe Ket to him for inatilnting a 
* uit for possession of propertj that period 
cannot bo ddennineil unless it bas oorameaced 
to run and the period wiH not cOEuncnco to ran 
until the owner is anare that some one else 
in posse Sion is boldini; artrer ely to Litauif 
SwaiilPAO SaBtsjvraS x UHiManal 

I L R 45 Bom 1Q20 

AmCHMEKT ANO SALE 

of moTeables — 

S(t LiMiTaTio's Act (I\ of 1608) Sen 
I Aet 11 I L R 40 Mad *^3 

ATTACHMEKT BEEORE JUBGKEKT 

^TTacnsiSTT I L R 3S Cal 448 
Su civil. Phocedvre Cons (Act V o» 
1!30S>-- 

O WAWII B S 
5ce LiairtATioT let {IX or 1008) Scar 1 
kf't n I L R 41 Mad 25 
S<e TrANSFER or rgoPEBtr Act (IV or 
18^2) s 52 I L R 40 Mad 995 
UiTOTce Aet (W ol IRes) s$ 7 45~ 

C nl Proetdure Codt (Aet V of IjWi) o 
XSSMII rr o An order for attach 

zaent Wore judgment will not bo mA<l« ut divorce 
proee«d)S«9 Attaehisent before ludgmenl betoc 
A matter of relief and not of procedure is goremed 
by e 7 of the Divorce Act and the principles and 
rules of tbe En^sli Divorce Court and not by t 
4kp of tho Divorce Act and the Civil Procediiro 
Code Order XXXVIII rules 5 and G have no 
application in divorce proceedmes Poaiirs v 
Pnnixrs (lOlO) 1 L R 57 Calc 613 

Srahcionsly ptocutme — Ao rxgU of 

tuil for Samegta ihertfoT Procunog an order for 
attachment before judgment however nudicioosly 
docs not of Itself agori a causo of action for 
damvges aa damaga docs not neceeaanly and 
naturally fiow from an application for attach 
tnent before judgment Semtie Petitions for 
adju^cationa in bankruptcy and for winduigvp 
of companies stand on a didecent footing Paha 
A rviB i ComnA Fmaj (1215) 

X L a 39 hlad 952 

— Ternunation ol on appeal — 

Pmole salt — 5e?e tn trtcution of drerre— Vurts 
dicft<m — Ctwl IVoccdufe Code F of JPtfS) 

» m O X'lXMll rr Saxidll Tbe Court 
should when disnuAsing a auit at the eatne time 
make the order directing attachsient before 
judgment to be withdrawn Sutevcsif the order 
nnotmade on the dismissal of the suit attach 
meat before judgment falls to the ground whether 
an appeal is filed or not Saeirama Aemor* t 
XleTicrlan Khan IS C L J ‘’43 and Tam Clani 
y yifflw Hal I L T 30 AH SOS refertel to 
iVhcfe tho Disincl Judge has directed property 
cot under atCacbment to bo sold without being 
fitstaUsched tb/i<paeslioaCAiscd is one which falla 
within the seopo of a 15^t of tho Civil tVoccdaie 
rode Assn. lUnMA't r Ijin Siuwr (1918) 

1 L. H 45 Calc ^30 


ATTACHMEhT BEFORE JUDQMEM ~rontd 

— Of morey ptyablo ou^ of juris 

dlCtiOS Is non rcii<l<iit j Agn ntdU J legal 
—Cwirf reaJiitng inoneg by {fsi'ipnio nf juris 
dtcfipfl and pojtng it o I — Ord r J luny be 
matnlained as right oii tU lU l ~l tot nj of 
money pa fi >llrgollyf/j Court of ilx o i vipfjoii 
by eieeulion It is not comjjctcnt tj a finirt in 
es-ecutiOn of a decree for moiiev to attv h nt tho 
mstarwe o{ a deer c holder a d ht pavvl I*- tu th& 
judgment debtor outsido tin jiin diettoa by a 
person not resi lent nthin the j«ri diction of tins 
Carirt TVhere money has bei,n j aid to tbo O-ourt 
as a result of such attachment tbo order of the 
(3ourt directing payrowit of the nioiiov should bo 
canccUed and the parties restor d to the position 
which they occupied beforo the ilhgil intorrentioa 
of the Court Order passed hv Court hj usurps 
tion of jurisdiction cannot ho allowed to stand os 
a consideration th-it n similar order would havo 
bce-n mada on the lucrita by a. Court of competent 
jurisdiction It is tba policy of the law as a 
ijocstion of public order to ioep mfcrior Courts 
strictly wilhm their propot sphere of jurisdietioa 
It 18 iBWrativo that money which hv# been paid 
out of C»urt under aa lUecsI onfer nude without 
junsdiciion must bo brought bark into court If 
the money is not rctHini.a to Court by the pirty 
who took It out the Court should of its own niotiou 
tooced to realise it by sttachraent an I sale of 
IB propertiea and by attachment of bis person if 
necessary Scbevora Natb Qoswaki v Bavsi 
Dabam GoswAtii (1016) 22 C W N 160 

" OflU5»ion of Court to order with 

drOTral ol tvbea dismi sing suit — Ouit decree 
by AppeUote Canrt— -itladmenl »/ rcminr m 
/erc«-~Ciftl Procedure Code |4cf 7 of lOOS) 

0 XXX7111 rr 9 and 33 IVbcro tbs trial 
Court made au order for sttochnicnt bi-foTO 
judgment and after trial dismt^iod the suit but 
omitted to moko an order m terms of 0 \ \\\ Iff 
r 9 withdrawing the attachment and the suit was 
oveotuaBy decreed by the Vppclloto Court ffrl t 
that the attachment did not sub^iat and ft.U with 
the dismiasal of tho suit in apite of the Courts 
fadure to mahe tbo formal order withdrawing tJio 
attachment when dismissing tho suit rSect of 

0 XXWIII r 11 considered Atttcp Paiikav 

1 Auw eiufiiFP (1918) S2 C W N 027 

Moveablea-'Row r of ti I ronnaal 

Small Caieec Courf— Gmf Prorcedart ( od ( IcJ 
\ rf 7003) *x 7 (i) Ot Tor tbo piirposo of 
tnfcEprcting cl (6) of s 7 of tho Civil Pro 
ceduto Code an. attachment before jadgmeat 
IS not one of tbe interloentorj orders there re 
fetrod to Tho only orders cvcludnl oro those 
Apecaficody mentioned m a 01 ns iniuncticms or 
mlerlocatory otdats that w to »av oidtra an let 
cl (c) or el (e) of a Ot A IVoTincial bjidJ Louse 
Court baa llio power to Attach snovat’es before 
Judgment 8 7 cl (6) and s 9i of ibo Cird 
S^TOedow Code intciprcted Kcucd Ei ub\ I al 
t Ba&I C!lASA^ Sasoas (lOiS) 

I L E 43 Calc *17 

ATTACHMENT IK EXECUTION 0** A 
KO\Ei DEfTlEE 

64— C«n7 Prccfi t Cede Act ( I of 

lW5S-~SeI« e/rtc Ajttv jwojwrh * unfrr o wertjoje 
AtertA against f’e forie juJjnei l-d ’or f^eet of on 
atuKAmrnf— £rtt>>yuwAr-erJ ef a oehrg e/tdicre 
rt,\t to redim — H^ehatnt seh her eanti xftingh* 


{ .03 ) 


WQUST OF 0\&ES 


( iOl ) 


ATTACHMENT IH EXECUTIOK OF A 
MONEY-DECREE— coiifJ 

r>tsndcns — Siiii on JXorfjajc — /IHaeJijnj treitlor 
vlicll<T jiToper porfy — SuhiejVeKl a^rttment to ttU 
to BficIhcT by jvdgmtnl debtor j>cnd\rg apjdtcalion 
for Tt attachmerl hvt wtl/oTil no'ic * — Otdtr to r< 
attach v}el\er res Judjcotn o^ntnil j)er30i» o^reeJitJ 
to bu j — I r'aslton talt tinder ^^oTltt/ dtcttt — wAefJer 
contcj;tji 3 alio tfie rtjhlof altacMnu credttor to rtdttn 
— Ss S5 find OJ Jran'/er of Property Atl (Jl of 
1SS2) A Court Bolt ol ibo ludgraoivt debloi e 
interest m attached pToperty puts fln end to tfco 
fttlacbment and incidcntoUy to tho Bltachmg 
creditor s right of rcdempticm uiwlcr & of tUo 
Transfer of I roperly Act It makca no dillertnco 
that tie Court sale tvas in execution of a utoitgago 
decree nnd that the atlBching creditor wvs not » 
party to the eoit on the mortgage An eUachiog 
creditor is not e proper portv to such n *nit A 
private enfo putEuant to an ogreement entered 
into after an application for nttaeLment hut 
before notice is pood as again t tho suction pur 
cbaECT in the Court eaie held pursuant to tiio 
attachment After eueh oEtcement tho ptivalo 
purchaser i'* not represented bv the judetoent 
debtor and is not bonnd by tho order of ssle 
made against him Held further that a pur 
ebaset m execution of a money d«cr "0 obtaired 
only the right title and interest of the 
judgment debtor and not also any right of (he 
RttachiRg decree holdor irbich was purely per onat 
to him if/ a right to redeem Kathy />alh Poy 
CJiOvdhry v SnafionomJ Shoha (ISSC) I L R iJ 
C U 317 followed lentafu SeelKoraAfoyya ▼ 
Tentofaramayvo {lOU] t L R 17 3lad 413 
dissented from Btli further hv Walub C J 
(hsaTTAom Avvas J diesentingl that a put 
chafer in cteiiitionrf a money decree scm not 
entitled to sue for redetojiicm without eettme 
aside the prior sale of the game properties held m 
exacution of a mortgage decree lalo Ganpat La 
T B»rdba«tn» Pratad Karayan Singft {19J0) 47 
1 A 51 B e 30 Jlf i J i08 (P C 1 dtscussed 
JUH also bv W Attis CJ (ScsnAQin Attar J 
dissenting) that m the czrcamBtances of (be case 
the attachment effected by the holder of the monev 
decree must be deemed to have been abandoned 
and was not subsisting on the date of the fi^it 
male CnAsiuAiPA TnASAKtm EA^A Attar 

I I, R 44 Mad SS2 

ATTACK OK POLITICAL PARTY 

Sec Seoitiov I L R 38 Cak SS3 
ATTEMPT 

See PtTAL Code (Act \LV ov 1860) 

•:s 4 )7 fill I L B S7 Bom 553 

NDAMCE 

enloTcement oi— 

•ESS 1 L R 47 Calc 758 


46 (hik 52S 

R 45 CsJc 747 
« 60 

S Pat L 7 688 


ATTESTATIOA-forfi 

See T^u^srEP or IrorcrTi. Act (IF or 
1SS2) s GO I L R 37 Ail 474 

1 L R 38 AU 461 
I L R SD Bom 617 
I t R 41 Bom 3S4 
‘S 5^ m 1 L R 25 AU IS-I 

^«L rrrccTCArt ilomoAOE 

I L R 39 Cak 227 
fire W ILL I L R 47 Cak 1043 

— by mortgagor — 

fire yorTLACE ji\ 5fI^OIl 

1 L R 38 Med 1071 

CiR— 

fire TrAV'fEP or Ppotertt Act (M or 
I6fi2) « 123 L L R 44 Bom 231 

— o! isaiiumcsf — 

See Apta TcvAiCt Act (H or 1*101) 
<01 I L R 37 AU 59 

■ of mortgage deed— 

fiee lASDA>Aesr< Las> 

I L R 45 Calc 743 

Proof of whether atcttsaiy wbea 

execotloc adsi.(fed— 

fire PCRDANASniv 6 Pst L J 465 

Smhe whtlher no attesting wit- 

BOM— 

Se rvjDXNcr Act 18 2 b 6S 

1 Pa» L T 189 
fi« ruinsrEJ* or Prormt Act (II o? 
1SS2) s 50 I L R 44 Som 405 

. 1 . . ... ■ llitnett?icio/arQ((eet<d 

Rjlh Ibwi ledge of ccmteTirt The mcro attestation of 
an iDstniDicnt 1 \ a person does not nece sstjly im 
fort coacurTeQ^o by 1 iin in the transaction cvi 
denced thereby 1 aj LAhes Z>obia v Gal ool 
Chatider C^oirdAury 13 Moo / A ”05 referred to 
The question whether attestation of dOuunieat 
should ha held to imply assent is a question of fact 
and mast he detemuaed with reference to the cir 
cumstances of each ca e and the High Court cannot 
entertain it in second appeal Deno AoUt X>as v 
Aotisicar Bhattacharya „[ Indian Cases 36" and 
ileu-a St^ah V Rhoyicant SingS 6 Indian Gosss 
252 referred to Lakhtati v Raubodq SOtQa 
(lOlS) 1 L R 37 Ail SSO 

. , ■ Person eiantng in a 

topnetfy other ihanthal ojavxtness effect of lYliete 
o deed was executed by 2 Pardanashin ladies an 
the presence of their hosbmd. and the latter after 
aar^ also signed below but out ui tbe place 
where other witnesses had signed and apparently 
to Midcnce hw approval Ildd that the husband 
wasnotariattesting witness 1 AMBAHADTOSinQH. 

T Ajodhya Singh 1 Pal / J 12J followed 
Skouti Bab KuABti Alau Matuabi Kuati t 
SracAB Baksabd & Co 6 pat L J 473 

■ Boctimenf «ircu(ioa of 

— AHMljjjy Bi/sajs — Tranftr of Property Act 
{IVofl3i2) s 59-~'Whet'keT onegoint exuvlant of a 
deed eon be treated os an atleahug uiln SJ to the 
tegnaturt ef ikt other — Purdanoaftm lady uhither an 
altestirg Lilneja should ocliially tee the signature 
made or the marf; affixed by Vihen a document la 
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ATTESTATION— 

jointly execntcd by more than ono person »n the 
pro cnee of each other each eseentant can not be 
treated aa an attesting Tntne«s in respect of the 
Eigna are of every other executant lor the par 
pcKc of valid attestation under b 60 of the Transfer 
of Property Act it is not essential that the witnesses 
should actnaUv see the signature made or the mark 
seal or thumb impression affixed but it would 
bo EufScicnt if the execution took place in presenco 
of the witnes.es although the executants were 
acrecned oil from the gaze of the witnesses them 
selves Saeur Jioap Bego: t DtiUDA Easta 
M irnrs (1910) I I; R 37 Calc 626 


ATTESTATION AND RATIFICATION 


See LnilTATto-v Act (W or 1877) 
Sen II \nTS 120 a'td 12j 

I li R 38 Mad 396 

ATTESTINO WITNESS 

See Attestation I !■ R 37 Calc 626 
See SIonTOAOE 14 C W N 1046 
4 Pat L ; Sll 


S e Evibence Act (I op 1872) a 68 

I L R 35 AU 254 
1 Pat L J 369 
iSee SiAiip Act 1890 s 2 

28 C W N 585 
See Win. I L R 47 Calc 1043 

— ilorlgt^e bond-^Trana 

fer cf Properly Act {IV of 1S$2) e 9—Euden<e 
Att (7 of 1S72) 4 65 A person who is present 
and witnossea the execntion of a mortgage bond 
and whose name appears on the document though 
he 18 therein desenhed merely as the writer of the 
deed 18 a competent witness to ptOA o tho execution 
of the mortgage bond Raratn OhotK v Abdur 
Pahijn sewn 4St Dinaviayee Debt r Ban 
Bebart Kvpur 7 0 IT ^ IGO followed Badr* 
PrasadT Abdul Karxm ILF 35 AU ‘•54 Bom 
Bahadur Singh -r A}odhja Sxngh 20 C U \ 699, 
not followed Shamu Patter y Abdul Bader Patv 
than 1 L R 35 Had C07 referred to and distu 
goished An attesting witness me 63 of the 
Evidence Act (I of 1872) has tho same meaning as 
an attesting witness under s 69 of tho Transfer 
of Property Act (IV of 1882) JAOAWKATn Khan 
t Basuaho Das Agahwai-a (19>0] 


1 L R 


3 Cvle 61 


ATTORNEY 

See Legal Pbaciitioner 
See PowEB or Attobne\ 

See Pbotessioval Misconduct 

I L R 41 Calc 113 
See Sabction roa Pkosecution 

I L R 41 Calc 446 
Right oi Budientfr— 


Set Pbisidexoa Towns Issolvenct Act 
(III or 1019) ss C 2' SO and J21 

I L R 37 Som 464 
' AdmimojibjaUorntj 

if bind) clienl An admission by an attorney 
untc 3 satisfactorily explained away furnishes 
cogent evidcRco acain t the client Ketoket 
Chcbav UANEBjrn t Sarat I\iMirt Dabez 
(1910) 20 C W N 995 

. I—.— I;"! cnfion 6ynf/or»i«if 

for diseharge — Nobes ta fheni ruffeunej of If 


ATTORNEY— fo«/d 

aa attorney WNshea to withdraw from a cas even 
for good grounds he must give bis client reasonable 
notice of his intention so that the client mav have 
a reasonablo opporturuty of getting other advice 
and making arrancements before the hearing of 
the application of tho attorney for obtaining his 
discharge When an attorney gave notice to tho 
cheat on tho day previous to his making apphea 
tion before Court for obtaining his discharge and 
obtamed the order Held on appeal that the 
order must bo et aside for insufbcicncy of notice 
PBAsnu Lal e KxmAn Ivrishva Dutt (l91o) 

20 C W K 442 

Attorney dachaTgxng 

httn elf if may detain cfi4n<« papers pending 
avil—Lten *n such eas how retired — n/isndis 
charged by client except for niiKonduet if may 
detain papers SAsnERsov CJ (WooDRorr J 
agreeing) Where an attoincv who had been 
acting lor hie chent m tho ordinary wa\ refused 
to go On acting for him unless his out of pocket 
expenses were paid that amounted to a di charge 
of the attorney by himself and he could not claim 
to retain the papers when they were wanted by 
his former chent for continuing the litigation 
lie would at most be entitled to have his hen 

K 'ceted by an undertaking by the new attorn j 
sauo rule would apply where it wa part of 
tho original retainer ol the solicitor that be should 
only be bound to a t as long as the monev should 
be supplied from time to tune for the necessary 
outgoings Blueh^ v Loienng t Co 35 IF R 
23. and Robins Y Go'dmghom L P 13 Eg 440 
22 W R 277 follow etl Mookebjee J If 
a aobcilor is di charged bv bis clients otherwise 
than for misconduct he cannot so long as his 
costs are unpaid be compelled to produce or hand 
over the papers but if ho discharges himself 
he may bo ordered to band over tho papers to the 
new solicitor on the latter undertaking to hold them 
without prejudice to bis ben A solicitor could 
not be treated as finallv discharged till the leave of 
the Court had been obtained 4(uf Chandra 
Ohosh Y iaiehman Chandra Sen I L R ^6 Calc 
609 PRAsno I<AL t Kumab Krisi{>a Dutt 
<19161 20 C W N 437 

... Practice — Set off— 

Attaching crediton Wliero on an appheation by 
the defendant that satisfaction of a decree obtained 
against them by the plaintiQ should he entered by 
Betting oC a decree upon an aword in their favour 
against the plamtiS it appeared that a prohibitory 
order bad been made against the plamtitf in esecu 
tion of a decree obtained bv a third parts and 
the attorney for the plaintifl claimed a ben tor 
costs on such decree Held that the defendants 
appbcation to set oS was proper but that this 
was cot a case in which the Court ought to hold 
tliat the sohcitor a ben intercepts the set of! 
claimed Edwards x Hope It Q B D $'•2 
BMty Y Zathem il Ch 1) 51S \oifa6 \a mi of 
Bengal y Heera LaU Seal 10 B L P 444 Supra 
manyanSetiyY Hurry Froo Hug I L R 14CaU 
374 Catlutngi Sa jibhoy v Faghaugee Vijpal 6 
Bom L R 579 and Good/iUoie v Bray [IS09] 

2 Q B 49S referred to BHurEanBA NsTS 
BnosEr £ D Sasoon & Co (191G) 

I L. R 43 Calc 932 

.■ — ti r (y if naj cV m 

leit on fit dents (;./a lffs)deree as agi ntt 
Jeftndxrtt p lor decree against flu hff—Equi <j 
btii^tea at orney el el and othcTS iitttres.ed la pro 
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ATTORNEY— concfd 

per/y The defendants had olitamed iv decteo 
against the plaintiQs m a prior suit for Its 1 451 0 0 
including costs and tho plaintiffs in a suhscqnent 
suit obtained a dccreo for Rs 1 431 8 0 and there 
upon tho defendants Applied Uiat the satisfaction 
01 the plaintifTs decree might bo entered but tho 
attorney of tho plaintiffs made an application 
claiming a lien on the decretal amount of bis 
client HeU that the attorney could not claim any 
ben on tbe decrco obtained &y lus ebent in pie 
fetenco to tho claim of tho defendants in respect of 
their prior decree An attorney’s ben is subject to 
sU the equities between the ebent and the parties 
interested in tho property Meaning of attorney a 
lien discussed In tht matter of Rasik Lau Moluk 
(1916) , 21 C V7 N 106 

RiK of eosU — Jhgh 

Court Original Side PuUa Ch XX \ P/// r 67— 
Xiimitation Summart/ procedure IVhcn an appb 
cation by on attorney lot realisation of costs 
under tho High Court Original Side Rules Ctiaptcr 
S'^XVIII r C7 involves an enqmrv it ahonld 
not be dealt with in a sumniar) manner Art 8t 
of the Limi ation Act (Act IX of 190S) appbes 
to such appbcaticns ffadio Gandhy cC co v 

PurAfiotaw Siyi I L It 32 Bom I Ciiond ifenee 
V Santo -Moure 1 L R 2i Talc 707 A6£.« Hay 
l*)imail V Abba Thara I L R 1 Bom 2S3 to 
(erred to LAsnouin Dassi t DwiaC'eoai 
Natn Mtnoiuiss 0918) 1 L R 46 Calc 24d 

, . - //r/daotheunehalleng 

ed evidence of the attorney there might bo cases 
where the Court would evprcue its discretion unde 
r &D of Cb \XSVIII of the iligh Court Rules JO 
ordering pavment of costs even tf a claim for them 
was time barred Nahevdba Lal Kiia'i t 
Tabcbaia Dasz Z L R 48 Calc 81" 

■■ Practice — Rejaeal of 

allorney to proceed until payment of coife efready 
tneurred—Dtscharge by Attorney — Aeerpianee of 
diicbnrge by client— Order for change of aUarney — 
Payment of cost* A firm of attorneys refused to 
proceed further in tho conduct of a suit unless 
their cbents paid them as promised a certain sum 
on account of costs incurred Held that by so 
doing tho attorneys discharged themselves and 
the cbents were entitled to an order for change of 
attorney without first paying the costs already 
incurred to tho attorneys on the record Held 
further that tho mere fact that after the attorneys 
refusal the chents instructed them to brief counsel 
to apply for an adjournment of the suit which 
instruction the attorneys declined to accept did 
not amount to a refusal on the clients part to 
recognise the discharge of the attomevs Baiania 
Kumar ZHtter v Kueum Kumar Milter i C W 
t 7S7 and Alul Chandra Muierjee v Sho ee 
Bhuaan Mukerjee 6 C IP A 2I« followed 
MAnnsHtUB Coal Compahy Ltd i Tatindfa 
Lath Gdtta (1012) I L R 40 Calc 886 

ARCnON PURCHASER 

See CrvtL Pbocedtoe Code 18S2 
ss 244 2o2 647 I L R 34 Bom 546 
es 2h2 SS" I L R 35 Boza 275 

Ser EsEcrwov OP Decsee 

I L B SS Calc 622 
I L R 89 Calc 6S7 

dispo session of — 

"^C* Lisnf^Tio-v I L R 41 Calc 62 


AUCTION PURCHASER— conM 

fraud of — 

See Cirn. PsoczDune Code (Act Y op 

190S) 83 47 AYD 60 

1 L R 88 Mai. 1076 

Habib ty of— 

See Sale fob ArnEAns o? Revesde 

I L R 88 Calc 637 

— jnojt ha made parties to appeal 

agalost order eoafirmiag sale — 

See Atfsal J L R 1 Lab 21 

— nghts o! before and alter conflrm- 

aflon of sale — 

See Civil PBoCEorziE Code (Act V or 
1008) 0 \\I n C6 

I L R SS Mad 887 

suit by — 

See Ci\iL pROCEorsE CdoE (Act V oe 
IflOS) 0 VXI zi 91 

Z L R 35 Bom 29 

Resistance to taWng of possession— 

See Civil rBocEDUEB Code (Act V op 
1908) s 47 I L R 44 Bom 977 
‘ suit by to recoTcr purchase- 
money — 

See Limitation I L R 40 Calc 187 
--■ ■ ■ ■■ ■ title of— 

See Advebse possession 

I L R 40 Calc 173 

nbetber a representative of decree- 

holder— 

See Civil PROcrncaB Code (Act Y op 
1903) S3 144 Atrb 151 aKD 0 \\I 
n 90 1 I R 41 Mad 467 

■ . . . whether a representative o! tbe 

judgment debtor — 

See CmL Ieopedtoe Code (Act V op 
1908) a 47 I L R 43 Bom 411 

. . . ■ ■ - Suitbf to erf ttitde eale 

on oecount of mortgage not noticed It is not open 
to an auction purchaser to impugn the vahdity 
of his omi purchase except on the ground that 
the judgmeut debtor had no saleable interest 
He baas with eves open and i! as in this case it 
transpires that the property is subject to amort 
age he has his remedy ag&mst the decree holder 
y a suit for damage Kuetrd Mohan Dctta 
V Breieh SiLWAB 8 Fat L ff« 516 

AUCTION SALS 

Benaui I L R 43 CalC. SO 
See Civil PnoCEDimE Code ISo"* ss 
SS 7 293 I L R 36 BOza 329 
Se Ct\n. ProoEDmtE Code (Act V op 
1908)— a 08 O XXI s 100 

I L R 37 Bom 488 

s 115 0 \XI » SO 

I L R 43 Bom 735 

0 X\I E SO 

I L R 37 Bom 3b7 

Effect o! Application to the Mamlat 

dar to set aside sale — 

8«e Civm FEoerDURE Code (Act V op 

1^08) 0 XXI B 89 

I L R 44 Bom 50 
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ATJCnO'I SALD-confi 

- Effect ol AppUcatloa to CoUeetor 
(o set aside s&le — 

See Crm, ProcrDCBE Code (Act V o» 
lOOS) s 47 0 XXI n 02 (1) 

L L. R 44 Eom 651 
Suit to set aside — 

See VUCTIOS PCECHASER 

3 Fat li T 516 

AURASA SON 

See IIn.Dc L\w — PiErmov 

1 L R 40 Mad 632 

AUTHORITY TO ADOPT 

See HniDU Law— W idow s Estate 

L R 40 I A 250 

See PrciSTHATiON Act 18 7 s 17 

I L R 44 Mad 733 

AUTREFOIS ACQUIT 

See CrriiixAi Pbocedcre Code (Act V 
OP 1808) 8 107 

I L R 36 Mad 315 
5ee CuiarJAt Peocedcee Code s 403 
(i) I L R 86 Mad 308 

Set RtOTivo I L R 48 Calc 78 

— — — A^tiitled by jvry of 

tome eJiarget and dieagreemenl at to the othert — 
Pttnal on l^e tatter — Acquittal af mvrder—^ubee 
quent trial for culpable /omi«t<fe ro< amo.<n<in$r 
to murder charged al the pretioue trial — Acqufllal 
of eonetrucliie murder by direction of the Judge 
on a point of law effect of — for <i6<{nten( 
prettouely charged—^ Tried again fReantnjr of 
— Uetrial after discharge of jury on disagreement 
vletfer a second trial or continuation of the pre 
one— Double pleas of not guilty and 
autrefois acquit talidity of— When plea of 
preiious acquittal or comneiion may be taken— 
AppUeabiUty of hnghh law as to pleas in India — 
Criminal Procedure Code (Act f of 180S) ss 271 
272 SO^ 403 — Con«frtic<ite murder— Crimtnal 
ocl by one and not all charged thereiLitl^— Abetment 
when abtllor piTesent or absent — Instigation and 
aid by presence al the place of occurrence — D fference 
tetueen English and Indian law— Penal Code 
(Act Jil of ISfQ) ts 3i 109 114— \trdet on 
fads against the direction of the Judge S 405 of 
the ftiminal Procedure C^e protects an accused 
against a sub equent trial for the sanio offence 
and on the eimo fncts for any other offence for 
which a different charge from the one made against 
him miglit liavo been made but n as not made 
anti not when such different charge was made at the 
prci lous trial and the jury disagreed as to it 
\\ hero a prisoner was tried at tho High Coart 
criDimal les ions for murder and abetment of the 
murder of a police officer under as % •,,* and 

} and also for murder and culpable bomictde of 
another per on under*- 30’ andSOt of the Praal 
Code and the jun returned a unanimous Tcrdict 
of acquittal under es. by tho direction ol the 
Judge in tbo fir t ra c and of acquittal under a. 
30'* in the second case but differed as to the 
icmaming charges by 5 to 4 and were discharged 
Held that s 403 rf the Criminal Procedure Code 
did not present a retrial on the latter charges 


AUTREFOIo ACQUIT— contd 
Where a prisoner is unanimously acquitted of 
8omo of the charges and tbo jury are divided 
es to the rest and di charged and he is re 
tried under s 303 of tho Criminal Proceduro 
Code before a different jury ho is not being tried 
again within the meaning of a 403 but his 
retrial Is on tho original indictment and plea and 
the Court continues tho trial before another jury 
and tho process may continue till a verdict is 
passed on all the counts S 403 of the Crimmal 
Procedure Code has nothing to do with pleading 
being m terms a limitation on tho jcnsdictioa of 
the Court and is not to be construed with reference 
to tho Lnglish law of criminal pi ading Ss 271 
and 2 _ contain all that is necessary as to pleading 
without reference to tho English rules Under 
a 271 tho accused can only plead guilty or 
claim to bo tried or he can refuse to plead but 
tbo plea of not guiltv is intentionally not 
recognized by the Code If an accused claims 
to tw tried he can subject to special provisions 
take any objection to his trial or conviction before 
the verdict of the jury and m any form A dc 
fence under e 403 may therefore be set np at any 
time before verdict end m any form and tho 
question must be decided solely according to the 
terms of tbo section irrespective of the English 
law The question is one of law to be decided 
by the Judge without reference to the jury Sem 
bie That if tho case was governed by Engh b 
law (i) tbo pri oner having at the commence 
ment of the n-tnal made a plea of not guilty 
which was stiU awaiting adjudication could not 
at (be same time plead ai Irefois acquit and that 
the second plea was therefore unnecessary and 
of DO effect Bex v Banks [1011] J A B 1095 
referred to (n) that the proper course would under 
that law have been to tai o a verdict from tho 
jury at once on the plea Rex v J arry 7 C d. P 
836 referred to (in) that under the same law 
s verdict on one count and disagreement on tbo 
others would not in the caso ol a retrial affect 
the trial on the latter Peg v Qrtmwood 60 
J P 809 not followed S 31 of the Penal Code 
must bo read according to its own terms without 
reference to the doctrine of tho En^hsh law and 
applies only where a criminal act is done by several 
persons of whom the accused charged thereunder 
IS one and not where tho act is done by some person 
other than the latter here therefore two 
persons fire at another and onlv one actually hits 
andkiUs him the other is not guilty of murder under 
es but of attempt to murd r which offences 
do not constitute the same act Q een Empress 
Y ilahabir Titcari I L It 21 IW "65 Gojridas 
Bamasudra y Emperor I L P 35 Calc 6^9 
not followed There is no reason for saj ing 
that a person must be ab ent in order to abet 
nnder s 109 of the Penal Code The instigation 
of the unknown murderer by aceompanymi him 
(o the place of occurrence and b> aiding bun in 
bis flight afterwards might have taken place 
though the accu*ed was not pre'cnt at the murder 
Sut when the evidence shows that he was so 
pre ent • 114 appLe* 109 and 114 of the 

1 enal Code supersede the En hah law as to pnaei 

S f9 in the first and second degrees and aecessoriee 
Fore the fact The provi ions of the Penal 
Code cover all the ca»es provided bv that law an-l 
contam the whole law in India on tho points 
Where the Jud„e has direcUil an acquittal under 
e_ -J » of the I enal Code on e~a1 grounds, the 
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ATJtKEFOIS ACQUiX— toncW 

Ttrdict ol tho jury to that effect Km not deter 
romcdonyquc tionotiact and the acquittal his no 
ehect on tho trnl o{ charges under 63 and 5,* 
^hero tho Judge tapresses an opinion that it tiio 
facta given in ovidcnco are believed tho accused 
J3 guilt) of murder tho jury hare « r/ght to dta 
agree irith his view and acquit tho prisoner of 
the offence EntEBOr » \xRMAt Kants^ Rot 
( 1011} I I, R 41 Calc 1072 

— Clarje framtd — F«r 

fhtr tnjuifv ordered— CriBunol Jfoctdure Torfe 
(Act V of ISOS) ti 253 (2) 3o0 and 437 \Vbero 
a Jlagistrato framed charges against an accu cd 
petion and was euccetded by another Uagistrato 
who recommenced the case under s 3o0 cSiminal 
Frocedure Code and upon examining tho com 
plamant discharged the accused under g 2o3 (2) 
Criminal rroccduro Code Utld that tho accused 
was nufre/oi« acgml and that no further inquiry 
could be held mto tho case Per Atuso J — 
Uliero tho proceedings rrcommcnccd under s 
3o0 are onlv an inquirv they ate recommenced 
as an inquiry where thcj ha\o developed mto 
the trial stage the) are rceomzncftced as a trwf 
1 « proceedings in which a charge has been 
ftameu The second Magistrate cannot ignore 
the disrge framed b\ hia predecessor his order 
au t he viewed as one of acquittal SRmaaict.o 
r I zcBASAi.t'SQatt (I9U) 

I L B 38 Uad. 685 
■ Trial /<jr theft and 
feceiiinp stolen property eharued «n tAe nlternatite— 
Acguiital hy lUgh Court-Subteqvent («al under 
t 6iA o/m« Calcutta Police Act (Cenj IV of 1S6C) 
rtlf'img to the stiTne act o eerie* of net* — Act or 
poeieeeton punisAaile under « S4A ulelktr an 
offence— Criminal Procedure Coae (Acf J of 2S9S) 
a 4(1) (0} 236 ^‘iTandmU) Oncers 103(/) 
of the Criminal Procedure Code an acquittst of 
offences under s 380 and s 411 of the Penat Code 
charged in the alternative bars a subsequent trial 
fox an offenco untlcr s 54A of the Calcutta Pohee 
Art [Reng IV of 1860) in respect of the same act 
or senes of acts which formed tho subject of tho 
prerious trial the ca e falling withtq fllustration 
(a) of s 23C and the illustration attached to e 237 
of the Criminal Procedure Code Queen Empreia 
V Crofl I L B ^3 Ca2r 274 distinguished \n 
act or possession punishable under i 54A of the 
Calcutta Police Act is an o^ffence within s 4 (I) 
(o) of tho Code MASBAUiCHOWDinmxi Esifeboe 
(1917) 1 Ii E 45 CWc 727 

AVYAVAHABIKA 

meaning of— 

6'ee Kisou Liw — D ebt 

I L R 37 Mad 4SS 

AWARD 

See AsaiTRATiO'i 
See Aebiteatiov Act 
Ace Aebitratiox Award 
Str Aebitratiox b\ Ositrt 

I L E 88 Cate 421 
Su Afpeal I L E 39 Calc 393 
I L E 45 Calc 602 


AWARD-cor d 

ice CmL PfocEDinii: Coni 1903— 

8 0 Sen If 8 20 

I L R 37 Bom 413 

8 42 0 \SI BF 0 AXD uO 

I L E 43 ftU 394 
s SO 0 \xm B 3 

I E It 37 Bom 639 
1 L E 40 Bom 388 
ss 00 100 I L B 36 Bom 360 
5 lOu I Ii R 43 All C05 

s 115 I L E 88 Bom 1Q5 

O XWII n 7 Scir If cl (20) 

I Ii. R 43 Bom 238 
5.cn II • 

See CourrosnsE I L R 47 Calc 032 

be* CouFT FEE I L R 39 Calc 906 

Bet Dershan Aobiccltceists Rclief 
Act 8 luB I L R 35 Bom SIO 
See IIiNftC Law Iaftitiox 

I L K 48 Calc 1039 
I AND ArQUrSITIO 

I L B 88 Calc 230 
See Lind Atouisiiiox VcT(IorIS94) 
s If I L B 35 Bom 146 

9 6 I L R 44 Bom 787 

6s 0 AND U IIP 48 Calc 882 

Set Mohimedat Law Hcbbaso ajto 
WIFE I L R 33 AU. 683 

^re Sfecific Riuef Af^ (I of 187") 
s 30 I L R 84 AU 43 

- — against a Firm- 

bee AEBiTRATioT I L R 47 Calc 29 

— — agreement to abide by decision of 

majority— 

•See APBiTKKTtOf 1 Pet 1/ J 80 

application to 

See CrtiL Procedure Code (1903) 3 
1D4 (/) I L B 88 All 880 

Duo in accordance with — who her 

appeaLhle — 

See Cun. Procedure Code 190S Sen 
II PART lo 1 Pat L J 306 

Decree in tenas of pa^ed by con- 
sent of mmot*s mother (not appomted guardian 
ad litem) — 

See Cn iL Procedure Code (Act AIV or 
188..} s 443 1 L R 44 Bom 202- 

— during suit— 

See Arbitbatiox 

1 L E 47 Calc 75? 

ex patfe — 

Set AFBrrKATiON 

I L E 47 Calc 951 

— filing of— 

See Arbitbatiox 

I L R 46 Calc 721 
L L R 40 Calc 219 
I Ii R 47 Calc 951 
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AWAED — cortd 

See Arrr^L 1 L K 88 Calc 143 
' made after exriry ol time — 

See Vl-BITRATION 

I L R 88 Calc 522 

■ ' ' of arbitrators cannot be filed m 

Court i! lD»t— 

See Cmt ProcEnmE Code 1003 (23) 
Sen II riiiA 20 

I L R 1 Lab 45 

remission of— 

See ArnirrATiON 

I L R 41 Cate 313 

Setting aside o! — 

See AEBirnATiox 24 C W K 454 

■ — — . — /njian trbifrolion 

^Cf (/X <i/ 1S90] ti II and /j — Cutt I roeedoft 
Coie{Aet V of ijOS) Sel I 0 XXI r 29 An 
award filed id Court under a 11 of tho Indian 
Arbitration Act (I\ ol 1800) is nothing raoro than 
an award although, it is enforceable as it it irera a 
decree Execution ol such an award cannot bo 
stared under 0 S\I r 23 of Ibo Civil Procedure 
Code (Act \ of l^OS) TBiBnnvivDAS Kattiav 
SAS OaJJAB l JtTAVenA D LAUrSUAl AND CO 

(1010) I L R 35 Bom 196 

— — refusal of Court to 

tile a pneale airard — Sub'ejuent suit to enforce 
feme of avard—Res judicata Held that the re 
fu al of a Court to file a private anard will not 
operate as res judicata m respect of a subsequent 
suit brought to enforce the award Aunjt Lai v 
Durja Prasad I L P 32 Ml 4S4 followed 
Ba ant Lai V RvnjtLal I L P '’SAU 21 referred 
to ShIB ClLAXDBA Das V Pam Ciiaxoba Sabot 
( lOll ) I L P 33 All 490 

■ - Judamnt and decree in 

accordance with atcard— Appeal— Civtl Procedure 
Code (Act 1 of ISOS) Sell 11 els 15 and 16~Rcin 
eton non maintainability of~-Ciiil Procedure Code 
{Act I of ISOS) t 115 no formal petition necessary 
for reitiion tinder ha appeal lies from a decree 
which is in accordance with an award except 
upon grounds mentioned m clause 1C (2) of the 
second echedulo to the Civil Procedure Code (Act 
V of 190S] This was also the law under the 
old Civil Procedure Code (Act \I\ of 1882) and 
It IS a forUoTx under the new Civil Procedure Code 
according to which an application could bo made 
under clause 16 (e) to set aside an award on tbe 
new ground ri; (he award being rather lavabd 
Suryanaraijana Eao v Sarabhaiah 21 Mad L J 
"'63 followed Xanall-u Aapolinjo Aoil t 
hagalinga hoik I L P 3” Mad 510 referred 
to AMicn an application is made to set aside an 
award but refused and a judgment is pronounced 
according to the award tbojudgmnt so pronounced 
IS final under clause 10 (.) A revision petition 
to set aside an award is more objectionable 
than an appeal Ghvlam Khan t J/uXaniinad 
Wasson J L P 29 Calc 167 followed rein 
Filial T Appa ami 1 andaram 1 Mad TT ^ J4I 
distinguished Obiter If an application is made 
to set aside an anard but refused it would bo open 
to tho Court to pronounce judgment even though 
the ten daxs allowed for such an application had 
not expired Tbe words after the time for 
making such application bad expired apply only 


AWARD— conW 

where there has been no application made to sel 
aside the award If the application is mad'- 
nfter tho period of limitation ti ten days the 
Court can refuse to set aside tho award A formal 
application for revision under s 116 Civil Procedure 
C^e 18 not necessary Bvtcha Sahib t Abddl 
Gob'VY (1913) I L R 88 Mad 253 

Petition to sel aside a>i 

aieard — Error of law patent on the face of the auarl 
— Contract of sale and purchase of cot on — The 
Bombay Cotton Trade Association Rules 13 and 
5" — Seller committing breach of contract cann t 
clam damages against buyer — Arbitrators halt 
no jurisdiction to atiard damages to defaulting seller 
—Illegality of the auard Tho respondents 
agreed to sell to the appellants 200 bales of 
cotton of specified sample under two contracts 
which were subject to the Rules and Regulations 
of tho Bombay Cotton Trade A sociation Ltd 
Tie re poadeats fentJered cotton against the said 
contracts and on surveys being held at tho instance 
ot the appellants arbitrators held that tho cotton 
tendered was inferior m quabty and gave allow 
ance of Rs 10 8 0 per candy Tho arbitrator s 
award was coafinned on appeal by tho Appeal 
Committee Pole 6. of tho Association provided 
that if the final award for inferiority of quality 
be IQ excess of Rs 5 per candy tho buyer shall 
have the option either to take tho cotton at tbe 
allowance fixed by the arbitrators or tho App al 
Committee or upon giving notice m writing to 
the seller and original tenderer to refuse tho same 
in which fatter case he may either buy in tho mad et 
at a reasonable rate on account risk and expense 
of the sell r or invoice it back to the seller at the 
market rate of the day upon which the final award 
shall have been made The appellants accordingly 
gave the respondents notice that they refused 
tho cotton tendered but did not exercise either 
of the options mentioned in the rule as tho market 
had considerably fallen The respondents there 
upon claimed 'Fs 2a 030 bemg tho diUerence 
between the contract rate and tho market rate 
when the cotton was rejected The appellants 
repudiated their liability as tbe breach was com 
muted by the respondents The respoadents 
proposed to the app Uants that tho matter should 
be referred to the arbitration of tho Association 
under Pule 13 The appellants protested that 
the matter could not be referred to arbitration 
and ID spite of this protest the As ociation appom 
ted two arbitrators under tho rules to decide the 
claim preferred by the re pondents The appcl 
lanls submitted their contentions in writisgto the 
srbUratonwho however awarded the respondents 
claim on the contracts and directed the appellants 
to pay Ps 2o 000 to the rc pondents The award 
was confirmed by the Appeal Board The appel 
loots thcreopcoi filed a petition to set frsid tbe 
award contending that the arbitrators had no 
junsdietion m the matter as the matter was not 
reteiable to arbitration under rule 13 and that 
accordingly there iras an error of law patent on 
the face of tho award The trial Judge distntsyNl 
the application holding that there was no error 
of law patent on the face of tbe award and that 
the error if anv was latent which could not ntuto 
the award On appeal. I/eM reversing tbe deci 
Sinn of tho trial Judge (1) that tbe award of tbe 
arbitrators w^s bas«l upon the erroneous con 
struction of the terms ol tbe contract aod Pnl* 
u- of the Rules of the A sociation (2) that 
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JiWARt) — eoncJcf 

■tfee proper construction of Pule o2 the hajer 
Tvonld not be liable to paj anj sum of ineneT a* 
damages or compensation to tfao eelleir after bo 
has ngbtly rejected the cotton tendered tbere 
being no compolsvon upon him to invoice Iho cotton 
back to the aellet if the mwtet had fallen (3) 
that the LabiJjty imposed on tho appellants by 
tbs arbitrators in spite of tho breach committed 
by the re pondents was opposed to the general 
proTi tons o! the Contract Act and to the Common 
I^w (4) that the award should be set aside as 
thore OSS an error oi law patent on the face of tt 
Lardaver t Aster [J2£>5} 2 K J3 18i referred to 
JrVEAJ BstOO SPtWESO ASD ttESVISa Co o 
CniitrsET Bbasa & Co 

1 lu R 44 Bom 7e0 

— jSeHiBJ aside o/ — Atln 

trotion Aet {I'C o/ J5S5) a 3i — Frac/ire When 
an award is challenged on the ground that there 
was no Guhaii sion to arbitration by the parties 
the remedy lies m a regular suit and not in an 
appbcation under « 14 of the Arbitration Act 
<t\oMS00) 'I ITTLJJ. Dalsna r RitrsissEvoas 
'MAOA^ GoPAt (19-.0) I L B 47 Calc 806 


%WABD DECREE 

asainst ^idow— 

See Hofoc Law— -Wmow 

3 L R 43 Bom 249 


Set Cira. Procedcbb Code (Act V 09 
1903) 0 \i.Tn B 7 

L L R 89 Uad 853 


J^WASD 0? COimT 

Sr* kacjEvi JIowjiE^Ta PBcaeavaTiov 
^CT Of 1901) 8S 10 21 

I L R 42 Bom 100 


B 


BABUANA ” AND SOHAG GRANT 

See Hindu l^w — C ustom 

1 L. B 42 Calc 532 

I ,, I Bar&^n^a Fij 

Goiernntnl rettnit and cesses teSetAer patfubh 

io Haj—Perenue jtof jwuf (o Haj — Debt tcAe/Arr « 
joint /umify if«6t — IfihlsAara famli/ — D'crtt 
atainst father ptrsonaih—Debt not praced to be 
tUet/al or tmmoral — IFAefAer (he infrresi of the tons 
pas ts Holdeta of 6a5uana property in tho 
Daibhanga Taj are liable to pay OorCTomeat 
revenue and ce scs to the Rsj >Vhere the laeoxDo 
of tho babaana property was appropriated by 
members of the fanulv and tho doverament 
revenne and ce cs payable were cot paid the Its 
bibtv to pay the Government revenue and ces es 
htmld bo cotuidered as a joint faouly debt and 
not the per onal debt of tho holder for the time 
bong Even if it were considered to bo a pmmia) 
debt of the father in eiecuboD oi a decree sysunat 
tho father alone the entire family property coi^ 
be fold and not merely the personal interest of toe 
father as the debt could not be attached as an 
stonioral debt Everv debt incuTTed by the father 
n a llitakshata family not for illegal or immoral 


BABTTANA ’ AND SOHAG GRANT-/aflfrf 

jiorpo cs 13 of a niturc to sjpport n sale of the 
eatuvtr of the fami/y property In execution of 
8 mon^ decree against the father alone for a 
per onaf debt of the father the whole family pro 
perty may bo sold if the debt was not contracted 
for immoral purpo »s and it is not absolutely ncccs 
eary that the son should bo a party either to tho 
cult JtscU or to tho proceedins? in execution 
Where it appears from the form of the suit or of the 
execution proceedings or from the description of 
tha property put up for sale that only the interest 
of tho father iti the properts was intended to bo 
ao’d and was put up for sale the mtere t of the 
600S would not pass by such a ale and in such a 
ca e tho absence of the ons from the suit or exe 
cutioa proceedings woull be a material element 
for con idcration AVlicre on tho other hand tho 
proceedings show that tho indention was to ell 
the entire property and the same was soil and 
bargained for then tho purchaser would bo en 
titl^ to tho whole andthesons thoughnot parties 
to ibo proceedings cannot claim (heir shares against 
tho purchaser except by proving that tha debt 
was contracted for immoral trarpo cs Tha words 
fight till© and interest of the judnment debtor 
may cither mean tho share which tho father might 
have sold to ssti fy his debt or tho aharo which ho 
would have obtained on partition and tbo ques 
tion what was intended to be sold or was sold m 
each case will depend upon its own eircumstanees 
Where in the talo proelamatios the property to be 
eotd at an anction sale was deseribra as 7 as 8 
gds 3 karas of Bandaul Toast No 6473 

« < the entire familv property and the 
propertv was pnrebased by the decree holder for 
Rs 5d 000 and an apphcstion lor sottias aside 
the sale was rejected on the gtoand that thoevt 
dencom proof ot the msaSciency of price could sot 
be deem^ good and satisfaetorr and the sale was 
coofirffiei with the foUowuig order Whereas 
Jf purchased (or 5o 000 the rights and interests 
in the properties cpeci&ed below and thirty days 
have expired sad «n apphcatios for setting aaida 
the esle has been rejected the sale is hereby con 
firmed but in the certificate of sale the descrip 
tion ol tbo property was to the same eSecl as 
that lo the sale proclamation and, finally it was 
not suggested that the pneo paid was not the full 
value Q* the propertv purchased HrU that the 
words rights and interests in the order con 
firming the sale do not raiso any ambiguity or 
induce the Oourt to hold that onlv the personal 
interest of the fathe was soil end that under tho 
circdiastancea tho entire fataily prope ty pa aed 
to the purchaser Detndyxl v Ju^d^ep L Pi 
I A 2tT Suraj Dansi KotT X Shto Prasod Smyh 
D r € f A 6S explained Doobtj v 

BnjBAeoZun L R 21 A 2ra s e I L P iCale 
ISi Shimboo V Dolap D R H J A. 77 s e 
I L R UGale S73 Hare ^arnlnv Rudar I L P 
10 Cair S'^O referred to Aluddm Thahoor v 
£sintoo£al J, R ]I A S'*} v Immadi 

h R ni A 1 s t J 1 R J2Mad li* \ono«» 
Bab-ies>A V Afodun L R IS I A 1 JShtigbut v 
Oirtja r L P JS Cou: 7J7 Daulat x Mehr 
I L R IS Cole 70 dfoAcftirv Alehtsioar I L R 
J7 Cak SSI Kayatx JJanjappa J L It JZBon 
691 followed f/eiJ further that the words 
nghts and interests in tho order confirmuig 
the eale could not override the terms of the sale 
proelatnatiou Hitevdsa Srxon c JtAsresinnt 
Srvoa (1913) 18 C W K 42 
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BABUANA” AKD SOHAG ORAKT-conftf 

2 DaTbhar\ga liai 

— LtaliUty to poy tts eJore c/ reienue and eesses (f 
a tbarjt on tyljtcl of grant — Porfifion bj ttto sons 
of granUe irifA coneurrtnce of liaj eubjtet to condition 
that non dtfanltii } than xrould bt told for arrtart 
afttr tale proceeds of dffaulling than found' »neu£i 
ctent~Condilion if cnates a charge — Suit for arrtara 
of one thare — Dtart of otrner thereof— Svbitiluhon 
of the other co tharer at repre en(n(iie and vidow 
not admitted as parly at plainliff'i tnsfanee — Dtetee 
against other eo tharer only — Ciiti Procedure Code 
{■ictSI] of ISS^) ts JC- ^SS— Plaintiff lo thoo e 
represertatue of decfted defendant at heoicn risl— 
Claim to represent by jerton oiler than ptainliffs 
nominee— Proper proced re— Suit tlereon again t 
estate tn tcidoic a poasetsion if namtainabl — 
iinutafion — iwiJa/ion of 1877) Seh II 

Arts 12'* 18'* The condition m a l<i6uana grant 
to & junior member of the Datbhanga Raj familj 
that the grantee ahall regularly pav tlio Govern 
ment revenue and ce scs due from the portion o» 
the e tate given m babuana to the Raj treasury 
does not create a charge in favour of the Raj m 
respect of overdue arrears of revenue and cesses 
upon the propertj granted ^Vl^creonlheg^antcea 
death his two sons with the concurrence of the 
bolder of the Paj divided the estate equally and 
senarato accounts of their liabilities ncre opened 
subject however to the condition that on default 
by either the Raj would be entitled to join the 
other in a suit to recover the arrears and that 
execution of the decree obtained tho defaulters 
thare was to bo put up for sale first and only on 
tbs proceeds proving insufBcient the share of the 
other would bo sold lor the balance Held that 
the arrears payable by the defaulting co sharer 
were not by this agreement made a charge on any 
portion of the estate granted and if at all then 
on the share of the non defaulting eo sharer only 
On the death of one of the two co sharers dispute 
havmg arisen between his widow and the surviving 
CO sharer as to their right to represent tho deceased s 
estate exclusively as bis heir the Baja in a suit 
instituted against tho two co sharers to recover 
arrears due on account of the share of the deceased 
only appbed lor substitution of the surviving co 
sharer m the place of the deceased and the widows 
appbcatlon to be added or substituted as repre 
sentatiio of the deceased was on the Pajas oppo 
Sition dismi sed on the express understanding that 
sbe would not bo bound by tho decree and that 
her interests would in no way sutler and subse 
quently being unable to execute the decree as the 
share of the deceased was m tho po es um of his 
widow and tho share of tho surviving co sharer 
could not bo proceeded against under tbs agree 
meat until tho other share was sold the Baja in 
stituted a suit for a declaration that the share in 
tho widow s possession was liable to pay the arrears 
covered by the decree in the previous suit and that 
the arrears were a charge on that share Held 
that the suit was not itt the cuvamstasces mam 
tamable as a suit on a judgment and the famitation 
of 1. years apphcablo to such a suit did not applv 
Pamnrtfajni CAeH or V Oppilamani Chelti 1 L It 
33 iind C Kadir ilohideen Marahlai/nr Y ilvthu 
Krishna 4yyar I L P -6 2Iad ^30 Protanna 
Chiinder Phottaeharjee v Kritio Chulnnno Pat 
I L P 4 Calc 31. di tmguishcd That as the 
arrears in question were not a charge on the sharp 
the suit could not be treated as one to enforce a 
charge and the 13 years hmitation appbcable to 


BABUANA ” AND SOHAG GRANT— conefrf 
such a suit also did not apph BAME3ntvi.F 
SiNOH t JA^ESInvAEI (1913) 18 C W N 189 

BAD UVELIHOOD 

jSee PitEviocrs CowicTioxs evidence op 

I L R 88 Calc 403 

BAl BIL-WAFA 

See CoNSTBCCTio'T or Document 

I L R 42 All 437 

BAIL 

ISee CRniiNAL PbocEdupe Code (Act V 
OP 1898) s 107 CL (4) 

I L R 86 Mad 474 

See Extradiiion Act In J s 14 

15 C W K 735 

See Extpadiiiow 

I L R 46 Cale 31 
See Extfaditxon Act (\\ op 1903) 
ss 7 6 SA 18 

I L R 43 Bom 810 
See Suicide I L R 87 Mad 156 

application for — 

Set Habeas Corpus 

I L R 44 Calc 459 
' delay in transmitting bail ord rs— 

Set Appellate Court 

I L R 88 Calc 893 

— grounds of— 

See Bail I L R 87 Calc 418 

1 High Court junsdtetion o! 

to grant bail— Grounds 0/ 6uif— hi^cienf eaute 
for farther ingairy into guilt of aeeuaed —Undae 
delay— Tahng eogM.anet — 4pphcofio)i of special 
procedure to the ease — Poutr of the Lieutenant 
OoternoT— Criminal Procedure Code {Ael 1 oflS9S) 
es 190 497 40S'^Crminal Law -imendnent Act 
{XlVofmS) ts 212 li{l) Theponerof the 
High Court to grant bail in any case under 
e 498 of the Criminal Procedure Code u not affected 
by Act XIV of 1908 but tho Court ought la tho 
exercise of its discretion to tabo into consideration 
the limitation imposed by a 13 of the latter The 
High Court refused bail where it appeared from the 
record and tho Magistrate s explanation that there 
was cause for further inquiry into the ca e a'^ims 
the petitioner and that there had been till then 
no undue delay in the proceedings M here a police 
report of a dacoitj was submitted to the Sub 
Divisional Officer of Diamond Harbour on the 31th 
April 1909 tho date of the dacoitv and the ca s 
was subsequently withdrawn by the District 
Magutrato to bis own file and on the 30‘h Januarv 
1910 an order was made by the Lieutenant Gov 
cnor m terms of s 2 of Act \I\ of 1903 applymg 
the provisions of Part I to the ca^e — IleU tha 
the latter Magistrate had taken cognizance and 
that tho Lieutenant Governor had power to mate 
the order EsiPERor r SocBivcrA ifonox 
Chuceerbutty (1910) L L. E. 37 Cale 412 

2 Power of Sessioiu Judge to 

Kiaut bail— Cases to which spec at jroce 
dure has been appt ei— Criminal Procedure Cod 
{Aci I oflS9S) ts 197 19 S—Crim nalLaw imend 
inentAtt{Xl\ of 190S) ts J* 11 ID The powe 
of the Sessions Judea to grant bail nnder s. 4J3 
of theCrimmal Procedure Code is, m cases to wh.Ja 
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3AIL — coiled 

the provisions o! Part 1 of Act of lOOS have 
teen applied bv a 2 thereof abrogated by s 14 
of that Act EMtEroE c Lvm KtiatAP CiiATiTB 

JEr (1910) I L R 37 Cafe «9 

3 — Grourfda of ttdmts 

sioitobail — Con/<54io'» of a eo prnoner materially 
corroborated as to applicant — Pelntue potcera of 
tbe High Court and Sutordmate rourla to f/rant 
hail — Criminal Procedure Code (/let 1 of 1808) 
ss 497 40S S 407 of the Orimmal I ro edare 
Code contains a rule lounded onjuatico and equity 
-ind should bo followed by the High Court unleaa 
am thing appears to the contrarj TJio crtendeil 
powers given to the latter by s 498 arc not to bo 
u cd to get nd of the rca^nahlo and proper pro 
vision of the law laid down in a 497 The lligh 
Court refu«f'd bail where a confession by a co 
accused implicating himself and the pctitionera 
was materially eorrohorated as to the Utter by 
otber evidence taVen at the prehminarv enquiry 
into offences under ss 307 and 337 of the Penal 
Code Asueap Ali i Emperoe (1914) 

1 L R 42 Calc 25 

RAIL ABLE OFFENCE 

. — Jn/ormafion lo uJlope 

JUasisiraU-Seporl to the police — JneUlution of com 
l»hc4>^mon A man whocompUics toa 
Tillage Magistrate of a baiUblo offence kaomag 
Ihftt the latter must m the ordinary course of lu« 
duty report the substance of the complaint to the 
police gives loiotmation to the police ]ast as effect 
tvely as li he went in person to the pobco etatioa 
and made a complaint and if the police charge 
the case it le a case instituted on information given 
to a police officer within the meaning of s 250 
Criminal l^ooeduie Code The Seuione Judge of 
'Tinnevelly t £tcan Chetli J L B 32 Mad SSS 
followed NacmMCiHO Cretx: i McTnusain 
Cestti (19U) I L R 89 Had 1006 


BAILIFF— confd 

may use a reasonable degree of force in order to 
effect the removal of per ons bound by the decreo 
•nd refusing to vacate the same notwithstanding 
the omission m the writ of words expressly 
authorizing their removal Qiitcre IVhetiier the 
Loglisli Common I aw or the Civil Procedure 
Code applies to the writ or warrant in question 
Iq a writ of possession under the former words 
expressly authorizing forcible removal are not in 
serted but an order to give possession authorizes 
Euch removal if need bo and if the Code appbes 
the omission of such words is imraatenaL 0 \XI 
T 97 of the Civil Procedure Code merely provides 
an additional or alternative remedy IVhero the 
bailiff proceeded to the premises and on the occu 
pants wife refusing to vacate pulled or dragged 
her out of the house and the force used for the 
purpose caused her when released to fall on the 
gronnd whereby she received sbght injunes Held 
that bo was legally jusliffcd lu the emplojunent of 
fioch amount of force and could not be convicted 
therefor under a 323 of the Penal Code In such 
Cava It IS impossible to calculate or apply with 
the utmost nicety the degree of force necessary 
and yc not more than sufficient Observations 
as to the practice of baiLSs taking vnth them as 
assistants persons unconnected with the Court 
and as to the time of debvery to them of writs for 
cxecutiou piecemeal conduct of tnals by Magis 
traces condemned 'HaBEDirs v Sajcjiba^i J>isx 
(1911) I L. B 42 Calc S18 

BAILMENT 

See ConitlES 

See CovTsicT ier 

I L R 4rBdzzi 1017 

5«e Limitation Act (IS or 1908) 

Sco 1 Arts 49 CO 145 

I L B 41 AU 643 


BAIL BONO 

See CBDiiKit PaocxntiBE Codb (Act V 
or 1898) s 514 (5) 

1 L R 37 Mad 166 

fimcids of prieotter */ 

discharges turehes "Wbea a person who has bee° 
Je* out on bail corotruts suicide the sureties at® 
di charged from theu obligation to produce him 
NpxsimraKA Deb Cbatiebjbb t The L-rvo Eu 
rzEOE (1912) 16 0 TV K 550 


bailiff 

See Attachmekt 

I L. B 40 Calc 849 

JTrit or uarrant 

aitfortaxng him to pue possMsioa of inimoteable 
proptrlg — Use bu bailiff of reasonable degree of 
farce to effeci remocal of person refuting to taeate 
■ — I ractiee of badiffa toling alrangere as assistants — 
Tt i« 0/ delii-erj; of uTil of possession for exeev 
lio»v — Piecemeal trio! of lengthy cat s by Magu 
trales — Penol Code [Act XLV of I860) s 32f— 
Presidency Small Cause Cowls 4cl (Xi of 788"^) 
ts 43 iS—Cicil Procedure Cod (4ct V of J908) 
O XXI rr 3S 97 oni First ScAeduIe App E 
Form ^o 11 — Practice A bailiff of tbe Presi 
denev Small Cause Court in tbe execution ot a writ, 
lseu(^d under a 43 ol the Presidency Small Cause 
Courts Act requinuR or autborumg him to give 
possession of cerUIn premises to the applicant 


Rights of Bailor nad Bailee against 
8t4 patty intetfe ms — 

See PAaTvpasHir 

I L. R 43 Calc 733 

Pledge of cotton by 

wrehousentan U> whom it had been enirvtfed— 
Pledge to Bank and, return of cotton to pmori who 
pl^ed li — ^o uoticr by Bail of any other claim— 
Conterston oction for — Contract Act {IX of 1872) 
9 178 — ^Admissibility of evidence raising defence 
not pleaded The rpspoadent (plaintiff) purchased 
certain bales of cotton and entrusted them to the 
eecoud defendant as a muccadam (or warehouse 
man) who pledged them to the appellant Bank 
(first defendant) in whoso jrodowns they remained 
until they were sold by the second defendant in 
tbe couree of hia business with the Bank with 
drawn from the godowns and passed out to the 
•ecoud defendant or to his order In a suit for 
the cotton the plaintiff claimed delivery of the bales 
or their value charg d the Bank w th conversion 
of tbe goods and in the alternative if it was hold 
that ho was not ontiUed to such rebel he claimed 
to atand m the shoes of the second defendant 
and asked that his rights should be ascertained 
and declared and that the securities deposited by 
(he second defendant with tbe Bank should be 
marshall^ in his favour Held (revor ing the 
d cioion of the High Court and restoring the 
order of the Trial Judge of the same Court) that 
the fact that the Bonk parted with the cotton 
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BAILMEVT— 

dcpo itcd with them to or to the o'Jcr of the per 
son Lt whom it was depOiitcJ without notice of 
anv cliira bv anr other person alTordcd a com 

E defence to the action. In this mow their 
ships deemed it unnecessary to express any 
opinion on the construction of a PS of tbo Con 
tract Act {I\ of 1872) on which the Courts befov 
had differed tlio iir«t Court holding that it pro 
tected the Bank and that the pledge of the cotton 
was Takd and the \ppclkto Court holding to 
the contrari effect The defence that the balca 
had been returned had not been pleaded by the 
Bank in their written statement but tbo tact was 
estahh hed during the cross examination of the 
<eeoDd defendant as a witness for tho plamtilT 
and proved by tho inspection ol his books Objec 
tion was taken to the Banks raising the dctenco 
and an application to amend the VTittcn atale 
xnent was refused by the first Court But later 
on the ca e evidence of the return of the cotton 
was held to bo admis iblo in regard to tho alter 
native claim of tbo plaintifi Ilttd that tho 
evidence was nghtlv admitted having regard to 
the claim of the plamtiS to marahall accunties 
and that if properly admitted it was admissible 
for all purposes. Bavk op BouBiy t Nandlal 
Th..ucsbset Das (191S) I L R 3? Bom 122 

BAIRAGI 

St$ Hesdu Law— Scccbssios 

L L R 39 Bom 168 

BALANCE OF UORIGAOE hlONET 
■ mil lot— 

Bn Sticino pEBroniuvcE 

I 1. R 43 Calc 69 

BALANCE SHEET 

iSee CouPAKT L L. R 45 Calc 486 

BALLATACHARIA GOSSAINS 

See IIiSDtJ I»Aw — E soowme^t 

I L. R 35 All 283 

BANDHBS 

See lIi’iDn Law — ^Bahdhus 

1 L R 37 All 683 

See Hi’sdtj Law — ^Ivhibitasoe 

L L. B 42 Calc 384 
I L R 44 Mad 114 and 121 
See Hi'iDU Law— S uccEssio’e 

I L. R 32 AIL 640 
I L R 38 AIL 416 
I L R 45 Bom 763 353 
I L R 44 Mad "53 

BANDSMAN 

See WOHKMANS BbEACQ op COHTBACt 
Act {Xin or 1859) 

I L R 38 Mad. 6S1 

Banlalt 6rU of Oudh 

—Dtrlias if haie tinder proprie/ary rtjlil In 
Oudh there exist various kinds of tir/r themes 
dents of each of which differ from those of othera 
Tbo fotlah of the (irfies in this case expressly 
declared that the grantor had given the land of 
tho village to tho grantee to get it cultivated and 
populated It n as for the purpose of clearing the 
jungle making the land fit for cultivation and 
bringing m raivats which carried with it the dnty 
of 8 inking wells The birt holder was to enje^ 


BANDSMAN-fonfd 

it free for five or six years A comparatnely 
email but gradually ascending rent was fixed for 
tho years 1210 to 1214 in proportion to the in 
creasing productiveness of the boiI After 1214 
ho was to pav the revenue to tho tarlar prevalent 
m the Taluqa and take tbo daswant prevalent In 
tho Taluqa tho iasreant being a deduction in tho 
natnro of a rebate The rent of the tenure could 
not be capriciously enhanced by the Toluqdar as 
tho assessment of the jama was to bo in accordance 
with tbo rate prevalent in tbo Toluqa Held 
IQ view of tho above and other circumstances of 
tho case that the Judicial Commissioners wero 
right m holding that tbo grantees Lad under 
proprietary rights m tho village Ra7a MonAJiED 
Anntn. Uasan Iuiav v Lacumi Naraiv (PC) 
28 C W N 249 

DANE MEMORANDUM 

Bee Stamp Act (II or 1899) s 67 

I L R 38 Mad 349 

BANEER AND CUSTOMER 
Lee IvsoLVtNca 

I L R 31 Mad 125 
Set Sals or Good<i 

I L R 42 Bom 16 
Nee SnccrssiOM Act (\ or 180.>) a 190 
I L R 38 Bom 618 
See Trcstee I L R 35 Mad 712 
■■ Goverament Treasury whether a— 

9ee Neootiable Isstrouevts Act 1881 
as C AND C 

I L R 43 Mad 817 

. Payment to uitlb tn 

tlTueliOM at to dttpotnl effect of When A paid 
money into a bask with instructions to pay over 
the same to D who had no account with tho bank 
end tbo bank wrote to B stating that they had 
received tbo money and held tho same in auspenso 
account pending instructions from fi H'ld Per 
Mitnbo J —That the bank became tho debtor of 
B in respect of such money Per Abdcr Panni 
J — ^That the relationship between the bank and 
B was not that of debtors and creditor an! that 
the bank held the monev m a fiduciary capacity 
as bailee or agent Official Atsiynet of Madras v 
Smith I L P u2 Had OS dissented from. 
OrnouA. AssiQvzE or Madsas v Pajam Atyar 
( 1909) I L R 33 Mad. 299 

• , , — Interest on overdraflt-~ 

Praeltee of paying interest mad fferent mode from 
Mat agreed oiC—Compoind inlereit charged, icir^o^f 
any objection for long time~Impl ei contra I to pay 
it— Burfesce 4er (/ of 187^) e 02 — Psfutal to 
honour ebequee ] The appellants carried on business 
at Bombay as cotton merchants and the res 
pendents were their Bankers From 190u the 
Bank had allowed the appellants firm to overdraw 
their accounts under an a*YcemeQt b tween the 
parties consistmg of a letter in a prmted form 
signed and given bv the appellants to the res 
pendents on 1st December annually and p ovi-f 
ing that intcre t ehojld be charged at " per cent, 
per annum and he calcalate^l on the dailv balance 
dae m respect of the overdraft, pledging as securitv 
the cotton 8 ored bv them in the godowns o tie 
Bank The practice of the Bank as t<j 
was to atnke a balance of each of ^ 

accounts on the Last day of each month- 
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BANKER AND CUSTOMER-conltf 
interest on tlie amomt ot tbo baUnce in fact 
compound interest with monthly rests but tbs 
flppdbints though they know it was dona never 
objected until alter 1st August 1914 In & suit 
by the Bank to ictovet a balance due by the appel 
lasts the latter counterclaimed for oatsagev for 
the dishonouring ol two of their cheques IJeld 
that the acquiescence of the appellants for 9 years 
in the mode of charging interest entitled the res 
pondents to set up an impbed agreement on tho 
appellants part to paj it in that way and there 
was nothing in a 92 of the Evidence Act to pro 
rent such an agreement being proved It was 
found by all the Courts that tho respondenta were 
;asti£ed under the circumstances at the tune in 
not increasing the appetlauta overdraft by booout 
iQg the cheques and had rightly refused to do so 
HiBiDAS RAsenoaDA*! I itEacANTiLE Bakk o» 
I'tDU (1919) J t n a Bom 474 

■■■■■ J’lduciory rrldlionahip 

— ^DfMaixl /or repayment — Ejftel of Sloney held 
bv a banker alter his customer has demanded 
repayment is not held bv bun m a fidociary 
capacity A creditor cannot transform his debtor 
into a trustee by merely demanding repayuetit of 
the debt OynciAt Assiai.EE or hUnuAS t 
^isbua Bhaka (1910) I !■ R 31 fifad 128 
.. ' ' - ' ■ — -■ EJ/eet of a blank draft 

uhteb »3 not adiretiti to ar»/ banker—’ 

JtgUjenee of customer Itadxng <o poymenj of forged 
efiegue 6y 6ortil#r-~£jy«< of regligt'-ce ic*«v not the 
prommaCe cause o/ payment The plamti&s were a 
Banking Corporation with their head o£Bc« at 
Lahore and branch oSices at Amritsar end else 
where The defendants were a Banking Corpora 
tion having a branch at Bombay In 190{ the 
plaintiSs opened a cunent account vrith the 
defendants and sent the defendants a bet of tho 
officers of the plaintiffs authoriied to sign foe the 
plamtiSs incluamg the name of Lfadho Tam the 
manager of the /miitaar office Kladho Ram bad 
acted on occa lOns previous to this date as the 
manager ol the Lahore office It wae Ibe coetom 
of JIadho Ram when leaving the Bank premises 
for a short time both nhen acting as manegcr at 
Lahore and afterwards when manager at Aiwtsar 
to leave with the Acoojotanl blank draft and blank 
letters of advice ready signed hj him for use as 
occasion occurred Tbrse drafts were not des 
trored after hia return On the "nd of October 
the defendants cashed a draft presentetl to them 
fo payment for Rs 10 000 purporting to bare 
been signed by Madbo Ram The defendants had 

E reviously received a letter ol advice also purport 
itr to hale b^en signed by "Madho Ram The 
defendants debited the plamtifis with tb* pay 
meat The plam^iSs repudiated the draft os a 
forgery and sued to re over Bs 10 000 from th*> 
defendiiits The defendants denied that tho draft 
was a forgerv In the ahernative thev submitted 
that the forged draft had been paid by them owing 
to the negbgenco of the plaintjSe and that tho 
fatter were not entitled to recover the amount of 
the draft from them Held that it wss probable 
that the draft was one left by Madbo Ram wb n 
acting as manager of the Lahore office of the 
plaintiS but that the plaintiffs were not estop 
ped from i^nteDdiD? that the draft was not the 
draft pf Iho plamtiffs Held further that it was 
not Incumbent on the plaintiffs to contemplate the 
perjietration of such a crime ss fotgerv or theft 
and that the negbgent act of Madho Ram was not 


BANKER AND CUSTOMER— concM 
the proximato cause of tho draft being cashed 
oy tho defendants and that the pUmtiffs wera 
therefore entitled to recover 5ociif£ Ginlrale v 
The A/cfropofitan Bank 27 L T SiO Smn v 
IforfbUritiih AutfraZostan Co 32 L j Fwh 273 
Emitfr Prosser {lOOriBK B ToJ &adBajxndaU 

V Bennett 3 Q B D followed Pavjab 
Natioval Bakk Ld V Trrc MEBCAirrrtE Baitk 
Of HcMA Ln (1091) I L R 88 Bom 455 

— — , ■ Payment to Bank with 

tnatntciione aa to disposal e^ect of — In suspense 
account meaning of When 4 paid inoaoy into 
a bank with instructions to pay over the same to 
ij who had no account with tho bank and tho 
hank wrote to B suiting that they Iiad receirod 
tho monev and held the aame m suspense account 
pending instructions from B Held oa appeal 
irom tJfie O^cml Assignee of 3Iadras v Rajant 
Ayyar I L R 33 JUad 200 by ilittra and 
Mtmso JJ that the bank held the atnount as 
agents of A for remittance to B and not as bankers 
either ol A or B Tho OJJieiat Asiiijiiee of Zladras 

V iSmifA 1 L R S'* Mad CS distinguished 
Per Abets Rahim< J That the relationship be 
tween the bank and B was not that of debtor 
and creditor and that the bank held the money 
in a fiduciary capacity as bailed or agent A 
banker holding money of a person m suspense 
doea sot treat it hke an ordmsty ^customer 9 
money The O^vol Asjipwe of Madras v Smxth 
I 1/ P 32 Mai 33 60 dissented from Omeut. 
As3iO}fE£ Of Madbaa r RajaU Atyab (1913) 

X L R 86 Mad 499 

IBANKINQ COMPANY 

See OoKfAyr t L B 48 Bom 884 

BANKRUPTCY 

See UsniscaiABOEO Bakkbow 

I L R 37 Calc 981 

■ — — ... ■ ■ ■!> Slratls Se I'emer's 

Bankruptcy Ordinance— J>ebi conlraefed by a Htndii 
tn Singapore — A'fjudtcnfion of bankruptcy and die 
tharge bj the Sxngaport Court operaUng to rfn 
charge debt — Aon mainfainuitZify of a suit i« Imta 
for Ihr balance of the de&t ajaiait tb bankrupt or 
its tindiaxfcd son — Lmhiltly of an undmifed Hindu 
son nof a yoint Iiatiiifi^ A. Hindu who was domi 
ciJfd ID India but who earned on trade in Smaa 
pore was adjudicated a bankrupt bv tho Supreoto 
Court at '^mgaporo lor debts incurred at Singapore 
and he eventually obtained at Singapore an order 
of discharge under the Straits Sottleoients Bank 
ruptcy Ordinance The plaintiffs who as oao of 
the creditors proved his defat and received two 
of the dimdeads due to him was a partv to the 
order of discharge Under tho above Ordinance a 
discharge operated as an extinguishment of the 
debt HeW that the extinguishment of the deb 
by the Bankruptcy Laws of Singapore operated 
as a discharge of it everywhere and the creditor 
bad no right to eue m India the debtor and bis 
undivided sons for the balance of the debt as if 
it was atiU Bubsieting Under the Hindu Law & 
Hindu son is not jointly bound with his father 
to pay the debts contracted by the father Hence 
Uio said Ordinance under whi h a discharge of a 
bankrupt does not discharge a person jointly 
bound ' with him does not affect the undivided 
son. NiBs^eASAX i Veebaffa (1916) 

I L R 49 Mai 531 
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BAKERUPrCY ACT 1883 (45 & 47 VICT 
C 52) 

ss 27 118— 

See IvsoLTi:>c\ I L R 88 Calc 54S 

ss 33 102— 

5ee Mnor I I, R 42 Calc 225 
See rszsiDZscx Tovr\s IvsoltX'icy Act 
(III or 1009) ss 7 36 AiD 90 

I L R 40 Mad 810 

s 40— 

See IvsoLvi:*fcr t Zi R 42 Cale S89 

BARADARAK JAGIR (ORISSA) 

See Pe-st I L R 88 Calc 278 

BARBEE 

• Right to officiate on ceremonial 

occasions — 

See ViTA^DiIl BAssras 

I L R 44 Bom 733 

BAR COUECO, PESOtOnONS OP 

— - ■ — £/ qveUe a^echpg 

Coufi tl — Covr cl a* icilnc e—JRefatrier aceepfance 
ef—Pro/efsioKal el^iet The foUosrmg resolations 
of the Ear Council approrc'l — (a) If coon el 
1.DOT8 or has rea on to believe that ha snll be an 
impOTtant ’witness m a case he ought not to 
accept a retainer therein (6) If he accepts a 
retainer not knowing or havins tea on to believe 
that he will be such a witness out at the opening 
or at any sub equent stage before evidence is con 
eluded it become apparent that he ss a witness 
on a material queMion of fact he ought not to 
continue to appear m the ca o uoless he cannot 
retire without jeopardising tbo interest of his 
client (c) 7i couo el knows or has reason to 
believe that his own profe sional conduct on 
natters out o! which the action arises is likely to 
he impugned w the ca e he ought not to accept 
a retainer (d) If he accepts a retainer not know 
ing or havine reason to bchevo that his own pro 
fe sjonsl conduct in such matters is likely to be 
impugned but finds in the cour o of the ca o that 
It IS eo itnpugned be ought to adopt the samo 
course of conduct as is mentioned in clause (b) 
ante (e) In cither of tl e cases mcntionrd ui 
clan e$ (b) and (d) tl ere it no rale cf profe tonaf 
ethica 'which debars coun el if he contmnes to 
act as coun el m the case from going into the 
witness box and being cros examined 

Although Iho Tesoluti'’ns of the Bar Council 
are not binding ou (he Courts (be Ear Council 
IS the rcccfmi cd authontj on matters of proles 
sional conduct and etiquette aficcting coun cl 
and its opinion is of (be greatest weight and value 
There is nothing necessarily unprofe lonal in 
counsel giving evidence in a ca cm wliichhe appears 
as such Setlna v Jlfir»a iifolpjncd v;tjx(T i 
Eom L r 104i CMett v IJvdion I E J. D 
II SConti V B jTOv 4 Dcvl <f L 392 Deare V 
raetirood 4 Eotrl <L L 39on Certa v Erin 
[1505] A C S49 11 C W SG \vndo Lot 

Bou r hi laiif’i Datst ILF"? Cafe 4^S 
relcTTcd to Ct-rry v Heifer 1 Etp 43G distin 
guishcd As a general practice however it la 
undesirable when the matter to which cmir el 
depose ia other than formal that they should 
testify either for or acair t the party who e ca« 
they are conducting Inder a ilS cf the Evjd 
enco Act counsel although they maj be engaged 


BAR COUNCIL RESOLUTIONS OP—toTld 
In the case are competent to testify whether the 
facts in respect of which they give their evidence 
occur before or after their retainer Colhtii v 
Unison 1 E fL B IJ rcferrwl to TVESTOHAHn 
Otbebs t Peahe Mohan Dass (1912) 

I L R **0 Calc 893 

BARRISTER 

See IdKiTATiON Act (IS op 190S) s S 
I L R 37 AU 287 

- — — . — ■ — — Counsel rectning in 
Uruehom direct front client — hon return of fees for 
pre/essional tLorlc not performed — Usage and etiqvetli 
of tho profession— Duties of counsel — \oni»i'ahon c; 
jvmors by seniors and of seniors by juniors pracUes 
of—FracUee The usage of the profession of a 
barrister that connsel should fake his in tni tiotf 
only from an attorney in respect of any profes 
atonal work, on the Original Side of the High 
Court IS a most beneficial one from (he point of 
view of tho public and the Ear and though founded 
open no rule of law ought to be maintained In 
a certain oit counsel accepted a brief eontainmg 
instructions for him to appear at the trial on 
behalf of a party and was paid the consultation 
fco and the feo for atftading the trial which were 
marked thereon Connael attended the consult 
ation and subsequently left Calcutta to attend 
to an orgeot nrofcsaiosal call havinu prevjou ly 
retu-med tha one! to the attorney but not tho 
fees Utld that counsel should have retnined 
the whole fee (both for coosi Itstion and for at 
tending the trial) It was gives to him for th 
purpose of attending (he trial and tho consult 
ation was held with a view to his to doing Tha 
practice for seniors to name their juniors or for 
juniors to nomiuats their senior is contrary to 
tho traditions of (he profe sion and to its nest 
intexe t and such a practice ought to be dis 
couraged It » however quite leeitiaate for a 
temor to ask a junior to hold brief for him when 
he IS temporarily unable to attend to a ca » /n 
re An Advocate (IDI7) I L R 44 Calc 741 

— Engli h bam lers prae 

Itsmg loth as 6arri ter and solic (or at Slarghsi— 
Parenerebtp iehceen them \f contrary to etiquette 
and la « — Sale by parlner of share of fciisinsis tc eo 
partner — Coienunl not to yroclice /or a reaecnabU 
time — Suits by the other partner for mjunetj'n— 
Agreement by ichcitor to pay a start of proe ^ of 
6u<>nes< to ettri if uupro/MHorof There i no 
?ca on nh\ a per on who carries on both the bams 
ter end tho sohcitor s hrancl es of the prefe ion 
(as -at Shanghni) should Bot enter into an acrce 
ment not to p acti e for a rea onablo tiirc M ncre 
one of two persons who carried on at Shan^'iisi m 
partner hip the busisc s of both sobcitor and 
borrutcr sold his intcre t m it to his p <Tet 
covenanting at the same time not to practi e law 
for » tem of five years Utld that the latter was 
entitled to an injunction restraining the former 
froDi practisin" before the expiry of tho period. 
Rosie e Edwaed Doecias (1912) 

17 C W H 215 

BARGA EABUUTAT 

igreement to pay rent 

IN trrd mentioning egutraUnl artounl in fnoffry ifi 
case of default — Landlord if tan claim current rahe 
of si pafafed quontiiy of pfoduee— £n*ncc Act (I 
of 7S 2) s 02—AdnitsibiIify of oral emitnes to 
mcdi/jr sigtt'/eance of terms in Xahelttu Tha 
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BARGA KABUIilYAT-cortJi 
defendant Lad executed a Ia6iiIiyaJ ia laTOur ot 
tLe plaintiff which was headed as a 
lubultyal and in the hody ol the labuliyot he 
agreed that j£ he failed to deliver half the crops 
he would pay Its 2o vearly The plaintiff sued 
for bargn rents claituing price ot hall the jwodoce 
defendant pleaded that the plaintiff was entitled 
to only Ha 2o yeatlj according to the linbuliyat 
Utld on a construction of the Zabuhvof that if 
the ten-nt made default in giving half the crops 
the l&idlord is entitled to recover only the foed 
eum of Ba 25 mentioned in the laiultyal and 
that under s 92 of the Evidence Act oral evidence 
1 not adoiissihlo to show that the sum of Rs 25 
vas mentioned in the labulit/af for purposes of 
registration onlv Bashiuduis C^owdhtjrt i 
ArsAEinE. SA Bib: (1016) 21 C W N 860 

BARGAIIf 

oQetons but not nnconsclon&ble — 

See SPECino pEarORiiAWcE 

I L R 88 Calc 805 

BARODA COURT 

— deaee In— • 

See Civit- VvocinuBt Conn (Act V ov 
1908) s 48 AVD Sen I 0 Xtl 

Z L R 35 Bom 103 
See Decree I L B 39 Bom 34 
1 L R 40 Bom S04 

BARE! SCBTJCE 

— grant lor— 

iffee Qba>t I L. R 39 Bom 68 
BED OF RIVER 

— right to— 

Bee IfAViOABLC Brvzs 

I Ii R 49 Calc 380 
BELCRASIBERS’ RULES AND ORDERS 

I 370— 

See BEvrroa I L R 43 Calc 903 
BEMADI PUTTAH 

Sfid to 6e e lease 
without a term anl not a peimaoent lea e even 
where it recites that the Lessee and his heirs and 
successors should hold posses ton of the propertv 
and have rights m the mincrali ^Iussamat 
pARSftA'i Kueb V ^IcssAsiAT Tri-Sin KrEB 

2 Fat L J 180 

— - ■'■■■ — — — — — Htld that although it 

Joes not necessarily convey a permanent bentablo 
tight it may do so Kavoali Chabaw MtrEiiAeJi 
V SCBJA >IAEA1V fciAii 6 Pat Ii J 687 

BENAhn 

•lee CrVTL BEOCEnrar Code 18S2 
s 317 

I L R 85 Bom 342 
See Cnrn. Pboceddre Code 190^ s CQ 
1 L R 35 AU 138 
1 L R 43 AB 418 
See Dekska'i Aroicultubists Reite* 
Act (AVir or 1789) 

I Zu B 40 Bom 483 
15 0 W K S 


BENAMI— confj 

See Reuqious Evpowme-t 

I D. R 43 Cilc 1019 
See Sale fob ABBBtns of Revenue 

I L. R 44 Calc 573 
See Sale nr exe trtiov 15 C W N^648 
See S-COVD Appeal. 

I L R 33 An 122 
Set Title I L. R 47 Calc 1108 

Ppoot of — C ircumtfanhol eciience 

Au^ieat — Direct evid»aeo to prove a transaction 
benuffli cannot bo expected since the whole object 
of sueh a transaction is to suppress evidence of the 
tea! facts The true facts can bo proved bv cir 
cumstantial evidence SambQo Kcob v Habibab 
Pebsrad <19U) 18 C W N 1071 

Benumi pitrc^aje 

aUepalion o/— Proo/ — Subsejuent conduct— Sur 
raundnuf cifCkrwtancee— dfofiie— -Suiptcion only t/ 
AuJ/ieient to jutft/y finding of benami — Loan yiten fcy 
tx»citlor to person vho auueedi Aim as executor after 
htt deatb— Limitation— Precious slalementa use of 
Snbs^ueni conduct of the parties affords valuable 
evidence as to whether the person in wjose name 
a convevanca is taken is intended to be the bene 
6cial owner or a mere benantidar In cas s of 
alleged benami purchaser the decision of the 
Court ought not to be rested on mere saspieion 
Rehance in such a case must be largely pla ed 
not onlv upon the surrounding circumstances and 
the position of the parties and their relation to 
one another but also upon the motives which 
could govern their actions and tbeis Babseq.ueDt 
conduct Previous statements, unless used to con 
tradict or discouut the evidence of a witness given 
in the suit cannot be legitimately used and even 
then the particular matter or point mast be placed 
before the witness as one for explanation in new 
of Its & crepanov with the evidence tendered. 
The principle that the effect of the appointment 
of a debtor to the office ol the executor is that 
the debt due from the debtor executor is con 
eiderel to have been paid to him by himself and 
that the executor >s accountable for the amount 
of his debt as assets is not applicable where the 
alleged loan was by a former executor to one who 
eubsequently to bis death wa apoointcd executor 
and the loan was already time barred at the 
latter date and there was nothing to show that 
the debt was kept ahvo up to that date The 
prineiple that the grant ot probate operates retros 
pectively from the date of the death of th'* testator 
did not apply here where there was an interme 
diate executor who created the debt for which 
the executor who followed him was sought to be 
made bable as debtor In a Suit for the con 
atruction of a will and for the administration of 
the estate left by the testator the costs m the 
absence of grounds established iti favour of a 
departure should ordinarily bo paid out of the 
estate Ufewdro Inatu Nad v ievENDBO Nath 
Nag (1915) 21 C W N 230 

— Purchaser a* a benam* 

•ale depositing putni rent before sale set aside 
from money belonging to hiS henejTciary — Suit 
to re over if lies Detendant No 7 made a fienami 
purchase at an auction sale of property belonging 
to defendants >,03 1 to 7 in the name of plaintiff 
The sale was subsequently set aside but before 
the date the plaintiff deposited a sum of money in 
order to save the property from a sale under the 
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BEIfASU-^oi Id 


Putai rcgulaUoD la a sujt br nlamtiff tbe 
monej so deposited was fonad to have bceo 
defendant -So ’t Defendant ^o 7 howercr 
mado DO claim to Jt HtM that the plaintiff 
enUUed to recover tho amount dcposited- 
ilrKaEcji r DrNavatK Bxswas 
21 C W N 1130 


BENAlldl— ooidi 


z>~Z~j TT", — T. T" talt—CttU 

1 ^^'. .1 B cs—objta 


coue i^ci ^ 0 } 1305) a CO—Obitei 
c/ tAe section S CG of the Code of Civd rroccdure 
1006 Ia>8 down that no suit ahaU be maintained 
again t an^ person claimins title under a nnr 
cha e ccrtined by the Court on tho ground that 
the purcha e was made on bchaU of the plaintiff 
or some one through whom the plamt iff claims 
The section is clearly aimed at tenami purchases 
n intcntioi of the 

section IS to stop Aenomt purchases hy mahins it 
impossible /or the real owner to question the 
^MjniAirs fitfe Mithan Dial V Oka i ud dm 
J 1. B .J AH I7S referred to SnaU C/iur« 
>«Bd<v Annopurna IIP ->3 Calc 690 doubted 
2U.NC3ra\ PEBsnan TnaKun i Jann Kaud.m 

T«axtm (1915) I L R 43 Calc 20 

— Right o/ Icnamidar 


«n.. . . t Of tcnamidar 

foauein Ais oum imwe—Pcwdien of btMfical 

? ^^^Roctnne of /cedma the 

a « The benano system m India undcf which 
property is acqmred and held and business earned 
on m names other than those of the real owner 
bu long been a coupon practice m the coualtv 
nothing i^erently wrong in it and it 
IsgUmato scope with the ideas 
^ habits of the peopfo So far therefore as a 
benami trai^ctioa does not contrareno the pro 
of law the Courts aro bound to give 
Jt effect The statement of the rule applicable to 
eueb tractions given in Rdaa Avntcar t' Doaraj 
R^jit Smgh i' •» -?? Mf SS7 L R 421 A 
.42 followed The bcaamidar though he has no 
beneficial interest in the property or business 
ending m his name represents rn fact the real 

18 concerned a mej-o trustee for him /hid 
(reversing the decision of tbo High Coart) that an 
l?nami^?m^* >">mtamcd m^the namVSftSe 

£sS'o™stl°.' ‘ w 

feme tolly tucorf by to? ““j.m" 

It was open to him to appU to be lomed m th<» 
action but whether or not L is made a party » 
P^^g by or agamst his representaun is m 
its idtunato result fully binding on him A suit 
™ brought to „t ,„di „ not b“™,;b“,! 

Sn?V?n"“ ■>' •b" 
h.. gt.nSJrj/'X? i"!™" 

property by virtue of her n ht‘of 

.™ s fho d,«i to ..I.5L i?!_ 

.iMtbVtolhV 

0*: "3 


favour of that contention relying on the general 
doctnne of equitable estoppel embolicd in s 115 
of the Evidence Act and also were of opinion 
that ZTa purchase from the reversioners accrued 
to the benefit of JPa vendees m consequence of 
the fact that ho had joined with her in conveying 
tho property to tho defendants predecessors rest 
ing their judgment on the equitable doctrine of 
fcodu^ tho estoppel and on the provisions of 
a 43 of the Transfer of Property Act Held 
(revctsing those decisions) that a IISofthoEvid 
enco Act did not apply there being absolutely no 
endcnce that the vendees were induced to alter 
their position in consequence of /Ta representation 
contataed m tho deed of conveyance H was 
merely a passive instrument m the hands of hia 
cldera and his statement could not have materially 
mattcaced either the vendors or vendees conduct 
m the matter Tho theory that IPa subsequent 
purchase of that property m 1895 from tho rever 
aioners should accrue to tho benefit of the pur 
chaser from 21 was based on tho assumption that 
what happened in 18S0 created an estoppel against 
II but that was not the ease iloreovcr II did 
not acquire tbo property as a contingent rever 
aioner to if the title on whieh the plimtiffs 
brought the suit was based on an independent pur 
ehasabyZ/ fromtberigbtfulbens Gjts HisArAS 
t SttKOLALStsoB (1D18; I r B 4S Calc 563 
Pvrehase onus— 


Benamx furehnte alUgation, by decree folder of-. 
Burden of proof—Suspieten and proof differenet 
he ueen Where a decree bolder ucd for n daela 
ration aa against a purebasor from bis jud-ment 
debtor that tho purchase was merely a oertantt 
conveyance JJeJd that tho burden of proof lay 
ontbedecree holder and though there were some 
elementacf suspicion in this ease the burden had 
not been discharged In mattrra of this desenp 
tion it IS es ential to tahe oaro that the decision 
of the Court re ts not upon suspicion but upon 
legal grounds estabh hed by legal testimony 
irermanrhunfar D'u v Oopavfc/mn/fsr Chwlcr 
but j Jf tf I A f3(fS26) referredto Setu 

MaMIKLAL MA6S0KULAI. t ItlJA BhO\ SpvOH 

Dwdhopi* (PC) 25 C W N 409 


- Proof that iranafer 


»» henamt — Onua la regard to bertam transao 
tioos Courts of law should not approach them with 
that scrupulous rigour which in other systems of 
junsprudenco may demand the emstenco of tho 
clearest positive eviden o that the et/aeie owner 
of a property is a trusteo for or holds the same 
for the interest of smother Benami transactions 
wry familiar m Indian practice and even a 
ebght quantity of ovidenco to show that it was a 
sham transaction will sufSeo for the pjrpo«e 
Still, euch a tranifer cannot bo consderedas 
nothing Tho per on who impugnes its appat<.nt 
character m ist show somethin” or other to e tab- 
liahtha it fa a 6enami or sham transaction The 
decision of tho Court slionM re ‘ no upin sns 
p{{ion,ba upoa lesal grounds csrabiisfied by 
ie„al testimony JtinBCB Alt Kitiv r Biueat 
IVDtr (19 8) 23C W If 321 




rlh 


and a iluhnmmadan inidress— PureSose tnti Aw 
own fundi in name of mislrea and rejistralion of 
deed in Aer name— Property IreafeJ at hia men and 
«o posrtsiion or wg of it bj imsfrrss— landlord 
and fcnani— Prtopprf as fa dental of title b j tenant. 
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BEhAm — eoncid 

ErideTiee Act U of 28/2) 226 — ho ttiferenee 

B<ja\nst Utigant aj to confcnf* of dceun*rJ» hf cm 
tiaera xrrelciani — Omi ?!«>» of opposMig hUgant io 
fm£ ih^m m ftirf'nce in proper icoy A Emdo 
talu<idar ivho bad t^o Tvjvea and a ^lubantmadati 
mstresa and bad already made substantial pro 
vision for the latter purchased a house h his 
own money in tho name of the miatrc s and rcgis 
tered the deed also in her nain'> He treated tho 
house however as his own dunns his life time 
livmg in it paMU" for repairs and taxes and 
receiving rent for it when let a« did bis Bonior 
widow after his death and th nii trc'-a had no 
pos e Sion or use of the hou e In a suit by the 
senior widow to e}cct aftrr due notice to quit 
a tenant to whom she had let the house whoso 
defence was a dennl of the plsmtifls title and 
an a ertion that be bcld nndeT tbe hlnbammadan 
mi tress wbo cKiraed title under tbo deed of ealo 
in her name of wbicb she 1 ad -obtained posses 
eion Jltld {reversing the deci ion of tlu High 
Court and restoring that of the Suhordmatc 
Judge) that on the evidence m and under the 
crcumstances of tho case th*' deed of aalc was 
andhadremvinodlhrouchout af nerii iransaetion 
The general rule in India in th< abs nee of all 
other relevant circuiustanecs laid ilown in Dhvm 
Dox Pandeg r Stiama Sooudn D>6 nA J Sfoo I 
A 229 that tho criterion in these cas-'s is to 
con-ider from wliat sourc the mon v comes with 
which tho purchnso money is paid followed 
It IS open to a litigant to ro ram from producing 
any doenme^'ts which be conifer irrefevent 
and if the opposing litigant is divstufied it is 
fat him to apply (or an afiidavit of documenta 
and he can so obtain inspection and production of 
all that appear to bim m such aflidsvit to t>e 
relevant and proper If he faib to do so neither 
he not the Court at bis sug^csticn is entitled to 
draw anv ifilercnco as to the contents of any such 
documents It is for tho bti^ant who deeircs to 
rely on tho contents of documents to put tbrm 
in evidcnco in tho usual and proper way if he 
fails to do so no inference in his favour can be 
drawn ns to tho contents of them A tenant 
who has been let into j osscssion cannot deny bis 
landlords title however d Icctivt it may he so 
long as he has not oticnlv restored possession by 
Burrender to his landlord Bn-ss Ivcrawan r 
Desuaj Tamit Snon (1916) 

I t R 37 AH 557 
^ Court repre snts 

admit contention tbit a trsn action regarding 
immoi cable proj crti was part genu no and part 
benomi Arra Dnoxo x Bahaji Krisb aji 
1 L P 4GlJ0ai S5 

BENAKIDAE 

■See Civil PEocrorPE Code (1909) s 11 
Z I R SS An 446 
Stt I SEcrriox or Dectee 

14 C W K 774 
■See Ldiitatiov Am (IX or 1908) Sen I 
Anrs 91 .a^D 120 

I L R 35 All 149 
9«« RrscLVixo Tevst 

L I/. R 48 Ca’c ‘'^.0 
See Traxsteh or PEorEnTT Aci flV or 
18S2) 8 89 1 L. B 87 -AD 414 

■See Tevdob axd Ptbchasec 

2 L. R $5 Bom 269 


BE*?AMlDAR-<onfd 

ngbt oi— 

^'ee Er tapte Dechee 

I L R 45 Calc 92D 

right of to sue — 

Set PrvAMi 

1 L. R 46 Calc 566 

transfuree from right cf suit of — 

See Moetoace I L R 41 Mad 493 

1 — — - - ■ ■■ ter petartj tohng 

mot UTOTi from and morlgo'^mg it fioi. for boi nd 
Ig He mortgag 2 a wife of a JlabOTJcdan K 
ID whose trnaji’i K purcliavid o certiin property 
TOrported on A’s death to grant to RK v ho on 
A* death would inherit 5 as 14 gd 15 cowries 
of A a e tate a tno/urari interest m S as 0 gds 
of the property A mortgagee of this interest 
obtained a d‘'crec for sale of a 6 as 13 gds of 
the »n<ilufnri m a suit m which KK was msdo 
n partv and tho jiaintifl purchns d the same at 
tho sale Reid that persons representing RK 
could not oppose the plsintifTs suit to recover 
possession of a moJ tran interest in 7 A s 5 a" 
11 gds 1.^ cowries hare Basah Ettiv i Mon<vT 
Sreo EeaSat Hossein (1919) 

23 C W N 841 

2 - — — — — — — — Bfnamtda ifnaj 

rue on trortgageSoni xj maj objert io benamtdars 
dteree agatnxt father Ausual niortgag" decree was 
obtained by mortgagee who put it into execution 
and the sale of the mort caged property was notifled 
to tube place on a certain date when the sons of 
tbt mortgagor brought a suit for declaration that 
they were not hound hv the mottsa;»e ot h\ tho 
decree made do the ba is thereof on the ground 
that the decree bolder was not the real mortgagee 
but only the ostensible mortgagee for tho benefit 
of a real creditor end consequently he svas not 
entitled to enforce tho seennty though it atood 
in Ins name field that the person named in (bo 
mortgage deed was entitled to euc on it and it was 
not competent to the mortgagor to dispute that 
the ostensible mortgagee was entitled to mamtsiii 
the suit and the sons of the niortcagor were bound 
by the mortgage bond equally with the executant 
anddidnots and in anv better position Ktetibas 
Dasi GoTALJm(19I3) 18 C W N 814 

8 Rigft of iuxt 

Ueld on suit for «ale on a mortgage that the facts 
that the mortgagee named m the bond la only ft 
benomidar and that tho real owner of the bond is 
known to the Court are no bar to the maintenance 
of the suit by the person named in the bond as 
mortgagee Eoef Pam v Umrao Sxngh I L R 
23 All 3S0 referred to Paidieshwab Dat x 
A>AnDAX DAT (1914) L L R 37 Alh 113 

4 The view taken 

lA Ram Behan Sari ar V Surendra hath Ghoxe 19 
C L J 3t that a benomiduf’ defendant in a mort 
gage suit represents the interests of tbo persons 
beneficially entitled approved E1 a}.aiIul Jalvv 
V Basiz Lal Saduciuias 11914) 

19 C 17 K 361 

5 . - , _ Suit on mortgag 

by WtnBfaino'ifily o/ — Keof oimer xebether a neees 
eary party Io Held by the Ilill Ben h that a 
person who is not tho real mortgagee but only 
a benamidar for him can institute a suit to enforce 
the mortgage and that the real mortea''ee ne^»d 
not be a party Choudhn Our harayan Sh o 
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BENAMIDAR— fon/i 

lal Singh SG 2Iad L J CS JG I A 1 foUowcd 
AmnawAHA Anrim i SniMVASi pAaiuVA 
IrESOAE (191«) I L R 42 Mad 348 

6 Tariihon — Join* 

iTTimoFtaWe property tmt for •partition cj \ 6c«o»i 
cfar cannot maintain a for partition of joint 
immoTcable property ATn.iDA>\ESSA Bibi t 
Safatcllah Mu (1915) 1 L R 43 Calc 604 

G (a) XpptUait 

lotglHand in Bumah coin eyed it u to the naneef 
f la tft/c ard built on xt — Botli j artiea n-ero born in 
India of Engh b parent \pj cllant sued for n 
declaration that hia mfe held the hou ca as his 
benamidar ZfeU that the ri^hta of the p rtiea 
wen. to be determined eceordin" to the !an to bo 
apphcdbytheEngli h Court of Lhancerj here 
by there was a rebutablo presumption that the 
tron action was intended for her advancement 
Kepwick r IvErwicr L R 47 I A 2‘'5 

7 Deerte against 

tenamidar — Salt oj proptriij Itld <a ienami in exe 
eufion of decree if binds i«ji«/?eiary — ^ymtolicaf 
po session deliicred if binds btntficiaTy Although 
a decree against a tenariiifor may hind the benen 
ciaty symbobcal pos es-ion delivered in execution 
thereof is of no avail except again-t the actual 
party to the suit or the proceeding m execution 
and the beneficiary who was no patty to either le 
sot aSected by it Quart uh thcr when a 
money dccieehasbeen ohtsmed against tbet'enami 
dar the b neficiary is nece sattU bound by the sale 
of the property held in btnami m cx'^ution of the 
d cree ^aiish CnA'tcnA Sahsab t BbojoGofal 
Dutia (1018) 22 C W K 807 

BEirCR OF MAGISTRATES 

S ■'lAOlSTPtTE Bxvcn OF 

■ — Abs ace of oa (whethef trial 
vabd)— 

Sit CsiMtNAL Pboceddfb Codb s 1C 

I L R 44 Bom 400 
Sjr I L R 2 L h 2:7 

BENEFIT 

• " ■■ to donor s family — 

See 3Iaiio iedav Lasv — Wasf 

L R 44 I A 21 

BENEHTS OF DECREE 

— suit lor — 

See ^El^CIPAI, A^D Aqem 

I L R 40 Calc 335 

BENGAL ACTS 

1C25— XI 

S Bcnoil \ixovij\ ct 

1817— 1\ 

^ f Pencil and D_ll\io’v 

CT 

1859— X 

5 e Blnqal Pent \ct 
XI 

S e SiLn FOR AnREArs of Pevenci 

1865— vin 

Bcni, 4l Pent Act 
Set Bent Recovebt Act 


BENGAL ACTS-eonti 

1886—11 

See Calcutta Sunurnw Police Act 

IV 

See Calcutta Police Act 

1868— vn 

See Benosl LandResenul Siles Act 
See Sale for Arrears or Resexce 
Sc Revenue Salts Act 

1869— vra 

See Besoal Rej.t Act 

1870— VI 

See \iLLAOE CnAUKiDAri Act 
See CuAUCiDARi CnALris Lands 

1875— V 

See Bengal Survey Act 

18’6— VI 

See CnoTA Naopub Encumbeped Es 
TATES Act 
VII 

■See Land Peoistiiatiov Act (DDsaiL) 

vni 

See Estites Paptitiox Act 

1878— VII 

See BENfl*L Excise Act 

1879-1 

See CuoTA ^AOFU]l Landlobd akb 
Tenant Peoceduee Act 

vin 

See Pent Settlement Act 

IX 

'•ee Ben vl Polit or U iRDS Act 
S ee Covnr op Wapds Act (Bengal.) 

1880— VI 

See Benqal Dfainace Act 

IX 

See Benoal Cess Act 

1832— n 

See Bengal Eiuiane_ient Act 

18S4— III 

See Bengal SIunncifal Act 

1885—1 

See Bengal Perries Act 

rn 

See Bengal Local Self GoTiasuEsr 
Act 

See Lo^al Self Govern irvt Aft 

1887— xn. 

See Bengal Acea and A sa i Civil 
Cocfts Act 

Scr Bencal, N A\ P anti Asjau 
C ot r i Act 
See CiML CouTTs Act 
1690— IX. 


See Calcutta Pcet Act 
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BENGAL ACTS-fonrJt? 

1S94~IV 

Sie Br>aA]:. Uv\icipxt {AMrscMBTr) 
Act 

1895—1 

See rcoLio Demasds REt^o^Eav Act 
V 

Set Rcnoal Srr\r\ Act 

1897— V 

See Fstates Pabutios Act 

1899— in 

See Calccita SIuvicnAt, Act 

X 

See Bevoal GE^KBAI. Cia-cscs Act 

1903— in 

See Bengal MoTon Ca» Act 

1909— rv 

See Centkal Provinces Lalo RKVEsmi 
Amendment Act 

1907— n 

jS<e Eastetrn BENoa avd Assam Db 
OBDEBL y BOCSBS ACT 

-1W&— Vi 

See Chota Naopcp Tenanct Act 

1909— in 

See Ckota Naopcb Encdmssred Es 
TATES Amendment Act 

1909— V 

See Bengal Excise Act 

1911— V 

See Calcdtta Iktsotemsmt Act 

1914— VI 

S«« Bengal IteotCAL Act 

1920—111 

See Citcvnx Pent Act 

BENGAL, AGRA AND ASSAftI CIVIL COGRTS 
ACr (Xn OF 1887} 

ss 8 anti 81 — 

Ste Bengal A P and Assam Comets 
Act 

Wliero the ralne of a 

eutt 13 leas than Pe C 000 aod the Bret Coart Gu 
m:s es the elasm or awards less than Rs 5 000 and 
the op]>eal conrt thinhs Rs 5 000 ehonld i>e 
awarded it has power to award it The Bight to 
specifically enforce an agreement for a lease is 
barred after three years Satia KtwxaE Samawa 
t pAJA Sri Sri SniBA Pkasad Swon 

4 Fat L 7 447 
— s 21— An appeal lies to th« High 
Court and not the District Court for an order 
refusing to set aside an exjintis decree where tba 
suit for Court fee is valued at more than Bs 5 
Raghc SiNon V User Aii 

4 Fat L J S02 

BENGAL ALLUVXQH AND DILUVION RE. 
GULA-nON (XI OF 1825) 
iS« AttmoN 

Stt Dillvion 24 C W N 211 


BENGAL ALLT77I0N AND DILUVION RE- 
GULATION (XI OF 1825}-confcf 

Set FisHEPi I L R 42 Calc 489 
See LfSDLOPD am> TENAbx 

I L R 41 Calc 683 
Stt Navtoable Pxveb 

L L H 46 Calc 290 

9ee Rpoglatiov XI or 1825 

1 Pat L J 586 

Whether accretion 

mast be slow and imperceptible lltU it is not 
the extent of the hind formed which decides whe- 
ther newly formed land is an accretion but the 
mannerm which the formaticn takes place LttA 
Licaset Naeaiv Lal e Mawabaja Kesho Pi*a«!A» 
StNoa 5 Pat L J 1 

' Land submerged and. 

reformed »n aifif IJtU that the Act did not apply 
to land which has bees washed aw^ and which 
reforms on its old pits and is identifiable as land 
belonging to tbs owner of tho site QArADSAE 
Fbashad t UPLmn Guiab Krsa 

S Fat L 7 632 

BENGAL ALLUVION AND DILTTVION ACT 
(IX OF 1847) 

See Becord of Rionrs 

S Pat L 7 881 

.. .■'Wofappficobfsfo Svnitr 

ban hnds not paysup menus efireeffy fo ffatemmefit 
— Setiffal ANunoii nnd Di/uwen J^effvfafien (T/ o/ 

ap^icabifify pf fo sueA faiufs-^Xeass of 

Stinderhan Jande hj Opierntnent os oimer— Ao rf»s 
tsnctioA bttiften rtnt nfld reventit tw fS' 
/ease— Befafipn oj lesspt oflif Itsstt rtijithltd ly 
cpntToet sub^rff fo fAe prnijsiowe o/Brg XI of JS^S 
—Dtara proctedtngs cen^mei bv Board of Bnenve 
for aueeemtni leilh reievve vndtr e 6 of Ad IX of 
IS47 — Sait «a Cimf Court for dedaralian tfat such 
froeeedtrtgs are a nulhty if gaierned hy s 20 cf IS) 
pf Fej IJl ct 18SS and t} lobe treated at a regular 
appeal from ike dwnion of the Board of itetentre— 
Proof~^ntt on Ike ^eerefary of Stale to thoK aJrfi 
tion to origtnat landa — Ferer toundary— Uiparitri 
ounera riyht to ike tntddle of Ike stream Under 
Act IX of J847 (B C) It most bo fcown that 
land has been added to any estate ptymg revenue 
directly to Government IVliere the Government 
as owner of the Snndcrbsns granted a lea e o£ 
cerlaia lands for a certain term with & covenant 
for perpetual renewal on a progressive rental end 
in the lease there was no dutmction between 
rent and revenue smd tho relation crested 
bv It was that of h lessor and lessee and the les eo 
wa« not allowed to eiaim an abateinent of rent on 
the crouftd of dilUvion end in addition to his 
lease faoidiatsrc t his oiher properties moveable aril 
immoveable were liable to he sold m tho event of 
the accrual of th“ arrear" of the jama -c erved by 
tho lease Held — ^Thst having regard to the po i 
tKiRotthe Govemracn* as owner oHhe Sundcrlians 
and to the terms and the conditions of the let e 
the lea ea m the present ca e was not the holder of 
an citato pajmg revenue dircctlj to revem 
ment and as «ch Act IX of IW was not applic 
able and that tho relation between the part'ca 
was regutat d by tlie contract between fhero iib 
ject to the proMsions of Pc" XJ of 182o The 
enlire prooeedin''3 confirmed by the Board of 
Revenue assc sing the lands with revenue in the 
pre cut case under e C of \ct IX of 1817 were 



( 237 ) 


DIGEST OF C^ES 


( 233 ) 


BENGAL ALLUVION AND DILUVION ACT 
(K OP 1847)— «>nW 

declared a nullity In the present case tbo onus 
lay on the grantor « t The Secretary ol State for 
India to shew addition to original lands The 
pre ent suit being one for a declaration that tho 
proceedings under Vet I\ of 1847 irero a nullity 
It could not be dealt with as if it were a regular 
appeal from the deci ion of tho Board of Besemie 
nnder s 10 cl (5) of Peg 111 of 18-3 Having 
regard to tho boundaries of the land demi c«l m 
this case and m the absence of evidence to show 
that the rivers at the date of the grant w ere public 
navicsble rivers UtU — That the boundaries on 
the south and west extended to the middle of the 
two rivers Th« Stertlary of Stale /or India •» 
CouBfii T Btjoy Claud ilahatah 2i C If h 
f:72{191S) referred to SrcETTAr^ or Statb ron 
Ikdu I Jativdra Natii CnownncRi 

24 C W K 737 


BENGAL CESS ACT (IZ OF 1880] 
Set Cxsa Vex 


7<e RoAii Cess An 
See PoADCEss PETtmsa 

I L R 39 Calc 1005 


Set TrisaKnaya Paper 
1 L 


R 39 Calc 995 


In a suit for rent 

claun cf tenant s share of cess was disallowed 
on ground that there uaa no provision lor pay 
ment of cess when rent was payable m kind 
JooESH CuAWDRA Rot t A^^ADA Cbarak Cnow 
BHUST 26 C W N 368 


££hCAL COURT OF WARDS ACT (IX OV 
lfc78)— 

s e(a}— confd 

ss 11 18A 51 65 — Fslale relatved I3 

Court after some co eharert ceased to It di qvahfed 
on account of urtfatd debt — Sole of jroftTty in tie 
cti/ion — Av^UcaUen to set aside sale by jvd'trert 
debtors not aeltng Ibrovyh Court of Wards 1/ fie — 
Estate released ■pendwgapfealfrcm order durm J 
oop/ica/iOR — Effect Some properties of the judg 
ment debtor svhose estate was in charge of tka 
Court of Ward was sold m execution of a decree 
on 15th April 1012 Vs the Court of W ards would 
not appl> to set a ide the sale the judgment 
debtorathem elves applied under s 478ndO 
r 90 of the Civil Procedure Code The applicaticn 
was rejected on 11th January 1913 and tho judg 
ment debtors applied on 11th April 1013 The 
estate was released bv the Couit of W ards on the 
18th June 1914 before the appeal uas heard 
One ol the judgment debtor B had cca cd to he 
di qualified before (he sole but as there uere un 
paid debts of the estate the Court of W ards under 
a 13A of the Court of Wards Act was authorised 
to retain pos e sion of the estate Held that under 
a 65 of tho Court of Wards Act the application to 
set aside the rale was incompetent That tho 
release of the estate did not give a fresh start to 
limitation as the judgment debtor B not being a 
minor at the time the right to apply accrued was 
not entitled to claim the Wnefit of a "oftbe Limit 
alien Act Umarsrta Ser CnownnTPy t IItpa 
Lil Ray (19IC) 20 C W N 862 

s 14— 

Set Ctml PitocEDUPR Cobs 1832 


BENGAL CHAMBER OF COMMERCE 

See ABBrrBATiON 

I L R 40 Calc 219 
I L R 42 Calc 1140 
20 C W K 365 

See SiAJtP Dctty 

I L B 39 Calc 669 

BENGAL COURT OF WARDS ACT (DC OF 
1879) 

6^<e Court of Wards 

g 0 (a ) — Debtor sutdou made Hard of 
Court — Suit to recoeiT dell fiotn titdcu 
«ny tnnnojer of Court yarly as ) er svardtan if inatn 
tamable trAen trAole estate net laltn oxer Where 
tho creditor of a deces ed zemindar sued his widow 
who had been declared a di qualified propnitor 
under s 6 (o) of Ben Act I\ of 1S79 (Court of 
Wards Act) for recovery of the debt from the 
assets left by her huiband without dr cnbing her 
as a ward of tho Court or as leing repre ented by 
tho manacer of the Court of W ards as her guardian 
as required ty B nioftheAet Held tbattheeuit 
was badly framed even though it appeared that 
one of her husband s properties had not teen taken 
over by the Court at tho date of the suit and was 
taken over only after the lower Court bad pa ed 
a decree against tho ladr in the suit as framed 
Dlantjal Das v Baja Maneslar Stryh X P 33 
I i US s e IOC W \ tiO Dhunyut Sireil T 
’\uradra Kvtnari I L B SCol f]0 and Kn Ira 
BrO ad V Cos a Be’ary I L B S Cole J49 s C 
5 (? II V tl 3 referred to A>a>pa Kusiasi 
Debt r Dceca Modin CnirKrriit-rrv (lOlv) 

20 C W N 31 


s 375 

25 C W K 767 

B 18— 

See LaiiTATiOM I L R 43 Calc 211 

ss 18 51— 

Set CoMEROMise I L R 44 Calc 829 

— — — ss 48 60A — Decree cllaititd aattmet 
Ward before estate taken otcr if may be ejteultd in 
the ordinary manner A decree obta nrd against 
the ward before his estate came under the mans ce 
laent of the Court of W ards can he executed aeainst 
(bo wards phoperty in tlic hands of theCourt of 
Wards m the usual manner under the p on ions of 
(he Civil Procedure Ccrle snthciit reference to the 
order in which under s 48 of the ( ourt of Wards 
Art the manager IS directed to ati fy the wards 
liabilities out of the free fund at the mara''ers 
dispo al LR£^srA^Alll Sen Pot Ci owrrErt r 
Bibau Kakta Sev CnowDBrpt (1914) 

18 C W N 1055 

s 55— Swit inititutrd in antiri/eficn cf 

sanction of Court of )I otds to late fimitotion— X«/y 
of manojer to hart jicceedirgs stayed until eanelicn 
cUemtd Where a zratsger erder the Court of 
Wards in titnted s luit relating to feme etvr lands 
in anticipaticn of rarct cn sevglt and cltaincd 
from th Court of Wan s Held that laving 
regard to tie d fcvltj cf fixing the peciie t mo 
when anv clur appeared above water and foimed 
into lend tie suit ws rot wrcrclv in titctrd 
simph letacre it was J ter cn fcitd that tleic 
was still Feme time lefcre (he ptnedef 1 xuita 
ticnactrslh eijircd hut tie minagerFl cc’d after 
tn titnting the suit have fctd all pictecdiEeS tl«e 

/ 
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SENGAL COURT OF WARDS ACT (E OF 
187S)—eonid 
> ■ — s 53 — conti 

1 s stayed until aa tion was duly obtained That 
all proceediajs which took place before saoclitBi 
was obtained must be sot aside and the sa t tried 
tTe novo Diqehobo CaASDPA SE*r u NanrA 
Copal Biswas (1917) 22 C W N 419 

— ... . , in«2i(u()oa of tvtl bi/ 

KtiHijer to sale timitation — Sahaquenl flmg of 
s i ic<ioi of Court ctj Wards afUr conclusion o/ Aear 
%n<i but be/ore judgment— Suit for balances of sale 
pric of <jarh if suit for renl — Bengal 7 tnanen 
Arid 111 of I8S5't 3 193 A manager of an estate 
■under tho Court of Wards instituted a suit to 
h-^ve limitation The smb was for rccoTcrj of tho 
btlan a of the sale prico of a garh or forest 
(kiid ivas based on a document do cnbod as an 
Bgre ment for s ttlemont of a resorred jarA 
for a certain period at a Ihkeea jammah pro 
Tidm for instalrnents for payment of rent and 
gums the do{cnd\nts among others tho right to 
oat down and e^U vtluablo trees and to nant 
sab leases of such nuht The sanction of tbo 
Co-irt of Words was filed after evidence on both 
side had been recorded and arguments heard in 
pwt lielii thit 8 55 of \ct IX of 18/9 which 
■imply lays down that if a manager files a suit 
to save limitatiort he shall not p ocoed with it 
■without the san tion of tbo Court of Wards >s 
latendod for the giuda&eo of manazirs It is not 
a question of pinsdiction of the Court >n which 
the suit has boon instituted hut it s ehs to con 
trol the aetton of the manager and there is nothing 
la the seoUon wm h prevents the defendants from 
wilvmg the stay To proceed with uch n suit is 
not an assnraptian of jansdiction which the trial 
Court does nobuoisesa but is at most an irrc 
silanty which do s no vitiate the proceedings 
That the snit in the present caso was a suit for 
airears of rent and as such was excepted under 
9 S3 and was niaintacnable being authon ed bv 
the monager The expression rent has a more 
ext nsive meaning than tho definition given to it 
in the Bengal Tenancy Act Joi Ciropv Durra 
V Sarajtjbala Deux (1910) S3 C V/ N 876 

BENGAL DISTRICT GAZETTEER 

reltreace to — 

See SousADAES I L R 43 Calc S2? 


BENGAL DRAINAGE ACT (BEKG VI OF 
1880) 

• S3 82 S5 42(b) 44 sob as (X) 

Bad (S) — 3}rainagt ebarges suit by landhoUer to 
recoier from tenant — ^Piainfij? t/ must proie land 
to have been beue/iUd — Commissioners report appor 
ticning Ziatihly if admissible to proie fcencjW— 
Tenanti Uabihlj if must te determined by CdBeetor 
— Xohec on fenant »/ neetssaiy — ilunsdiefton of 
Ciiil Couri-~Sccond Appeaf— <7i«I Proetdure Code 
(Act XIV of 1S$^) t SSS A sum payable by 
a tenant to a landholder under cl (b) of s 42 of 
tho Bengal Drainage Act (Beng VI of 18s0) hejog 
recoverable under the prorisioni of sub s (7) 
of B 44 of that Act aa if the Bamo wrre an arresr 
o! rent a suit to r''Corcr the same comes nnder 
cl. (^) of 6ch 11 of the Small Causo Courts let 
and u nob a suit of a Small Ca-ue Coart natnra 
wsthm the meaning of s 533 of Ibo Civil Pro o 
dui© Code of 1882 Tho m-re fact of a taxi of 


BENGAL DRAINAGE ACT (BENG VI OP 
1S30 ) — eonld 

s 32 — fo»H 

mon^ bavmg been declared under tho Act to bo 
paynblo by a landholder in respect of any land is 
not sufficient to mahe a tenant of the land liable 
to contribute towards it Cl (b) of s 43 of the 
Act requires that the landholder Bbould show 
la tho first inatonca that the lando! any parti 
culiir tenant against whom a claim has been made 
has been benefited by any sobemo or works The 
Commi sionora report under s 33 of tbo Act 
cannot bo treated as primd facie evidence m favour 
of tho landlord in a suit to recover drainage charges 
against tenants Qutere TlTjctber the power of 
detennuung any question as to the amotict which 
any tenant is to pay m respect of drainage charges 
>9 not intended to bo exclasively vested in the 
CoUcctor and whether a notice under subs (3) 
of a 41 would not therefore be a necessary preli 
muiaiy to the isaintainabdity of a suit fo recover 
BDch charges from a tenant Basaitta Kituab 
H alt Ra« Cbasdba P oY CsAUDawBr (1903) 

17 0 W K 499 

9S 38 35A SS — Costs of drainage 

conafruction— Apportioamertf— Person tnoJe liable 
engagement to pay i» tnatalmenlt A eenerg by 
etrlidcate from purehnser Tlie Provisions of the 
Public D mands Recovery Act for summarily 
recovermg the amount due from a landholder 
under an engagement entered mto under s 38 of 
the Bengal Drsinsgo Act cm only bo put in force 
against the person who gave it They cannot be 
enforced against a person who has aubssqaently 
purchased Ills properties and who has not been 
made boble for the costs of construstion under 
a 36A of tho Bengal Drainago Act Naoxvpba 
Bala CaownnwTA'n v Tas Secretabt or Statb 
FOE l-rnu (1D14) 18 0 W N 844 

BENGAL EMBANKMENT ACT (BENO II OF 
18S3) 

See SAJ.SS ran \RiiEArs or RrvEvtrB 
I L R 42 C-Io 785 

3s 6 76 (b) 78 80— 

?«e EaDA>Z3IEVT 

1 L R 4S Calc 825 

ss 54 to 59 68 74— 

See EjtBA'iKsiBM 

I L R 41 Calc X39 

s 73 cl3 (a) (b)— 

■See Esibavexcvt I L R 88 Calc 413 

BENGAL ESTATES PARTITION ACT 
ExtATES Pirmro r Aw 

BEiTGAL EXCISE ACT (BEhO VII OF 187S) 

r 16 — Sanction for pro ccution — 

Cr* unal Proee 'ore Co-’e { 4el \ of ISOS) 

$ ISo^Stattmtnf not iiices only faXsp—Itftnsc if 
personal Un I r the excise law the holder of as 
excise hccnsv n fo bicJd n to *ub let bia shop or 
transfer huhceas" or allow anybody to sell liquor 
and r his liccaEt* Wiere therefore a licensee 
zRsJe « statocQ nt m « cnramsl ca o that a wino 
shop was excluMvelv owned bv him while it was 
fonud mn civil suit that he had a dormant partner 
and the decision in that suit was under Appeal — 
Hell that as the int rest claimed by tho aUeged 
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BENGAL EXCISE ACT (BENG VII OP 1578) 

—tontd 

- ■ - — I 16 — confii 

t iir ner mtv b« wnthout legal juitific&tton the 
icen eo m making the statement may have uncon 
R lou ly deviated mtothetruth and that tn these 
circnmstance noaanction to pro ecoto thelicenaeo 
for p»rjurv should be trranted ItAKHAL ClusDBa 
Sn.iiT.i r DauoDcn SnanA (1009) 

15 C W N 169 

BENGAL EXCIaE ACT (V OF 1909) 

S t Excisable Ahticle 

ss 2 (12) 48 (a) 62 Cl— 

See COCAETE 

L L. B 41 Calc 537 645 

ss 2, 46 43 75 81 84— 

See Excise I L R H Calc 694 

S 19 cl (4) — ffoitrnment Itoltficalton 

—Po jcaaton cf cocaine A notification issued by 
Government under s 10 cl (4) of the Excise Act 
has the force of Iavt and nnder the notificatioo 
dated the 20th November 1011 it is an offence for 
any person other than those specified to have any 
cocaine at all, except with a medical mane pre 
■cnptioo and then only 5 grains In all cases the 
bura n of proof to enow tmder what authority 
bo obtained cocaine lies on the accused Eufekob 
I ■Mttbv^d Sahu (1014) 18 C W N 1023 

8S 48 52 65 67— 

See Excuabls Abtzcles 

I L B 39 Calc 1053 

.s 2(7) (14) 46(0)- 

Asas ended bv Beno act MI or 
lOli 

Se ExcisAnrs Abticle 

1 L R '5 C-lc 82 
— ss 2 46 62 and 61— 

See Cocaine I L R 41 Calc 537 

— ' 8 ZHi)-—Ttqvor rienninj of Liquor 

as defined in s . (if) of the Bengal Excise Act 
mu t be intoxicating liquor and the enumeration 
of all the liquids that follow docs not make them 
liquor unle s they are intoxicatmq Eiiperob v 
Moti Lal Cuakdee (1912) 

I L R 39 Calc 1053 
16 C W N 785 

S 2 (29) — Cocoanut ntILof ifexets 

u>’e The expres ion jnieo drawn from any 
cocoinut m B 2 {'’0) of the Excise Act does not 
mean the milk of the cocoanut but the jnice of 
the tree EiiprEon t AIoti Lal CiiANPEn (1012) 
16 r W N 785 
— s 48 62 56 v'^~IllcqaUTaTisporiand 
josses ion of e cisa'fc artielc—TaJ iny order* to 
ttiipplj tf a^nteii ni of Iran jorl V here medional 
dru s containint, spirit winch had been manufac 
tured m Clianderna"ar mthin rreneh temtoriea 
were con nmed from Chandema^oro station by 
rail to Howrah and f om there taken to a Calcutta 
shop in pursuance of orders (nren to the mannfae 
turer by the manager of the Calcutta shop Held 
that as.nmiDg that the articles were excisalle 
after they had passed undetected by fho cn toms 
authoritie no charge could bo framed at the 
iiistanco of the Esci c aothonties again t persons 
concerned in the transaction of importing cxeia 


BENGAL EXCISE ACT (V OF 1909)-co«fd 
8 48 — contd 

able articles bat tho Excise authorities could pro 
cecd for illegal transport or export or possession of 
the articles imported Held on the evidence that 
ciclirerv of the articles to the Calcutta firm had 
taken place before the transport of the same com 
tneDced and tho mere fact of tho persons who 
despatched them from French territory having 
arranged that an agent of theirs should be present 
at tho Calcutta shop to see that tho goods were 
in order when opened did not prevent possession 
{Kissing to the Calcutta firm and they were not 
liable to conviction for illegal transport or posses 
Sion of oxcisablo articles Taking an order for 
foreign goods which are excisable may constitute 
abetment of their import but not of their transport 
Eufeeor i Moil L\l Chavder (1912) 

16 C W N 785 

ss 46 (a) 56— 

See SIasteb axd Servaht 

I L R 89 Calc 344 

ss 67 70— 

See ItioTDia 1 L B 41 Calc 836 

BENGAL FERRIES ACT (BENG I OF 1885) 

ss 6 16 28— 

See Feret I L R 37 Cale 643 

I II s 11 — Hell that a District Afagiatiate 
had no power to establish a subsidiary ferry more 
than 2 miles from a Pubtio Ferrv and that the 
right to establish a ferry over the propcrtyrfil 
another is a right of casement within s 26 of tho 
Limitation Act 190S Paedid [Ss>aic f Secbb 
TAST OF Stats 6 Fat L J 500 

BENGAL GENERAL CLAUSES ACT (BENG Z 
OF 1899) 

See Execotiov ot DEcnrE 

I L R 40 Calc 623 

BENGAL LAND REVEIHIE SALES ACT (XI 
OF 1859) 

See PnoviNCiAL Suale Cause Coubts 
Act 1687 es 2 and 23 

5 Fat L 7 248 
See Sales fob Excess of Kevexee 
• TVhen tho Propnetor 

himsel makes a settlement under the Pegmation 
of 18 he is not entitled under s S to an extra 
lOperceat on tho Government Revenue Srerr 
TAttx OF State for India in Cotr>cnL c KniJs 
IIaboued Ikx 2 Pak L 7 266 

Held that the perma 

nentsetUement referred to in this rection is that 
of 1793 liAUiT UrADHTAT r lIcssASiAT Rajih 
trsissA Becaoi 5 Fat L 7 79 

BENGAL LAND REVENUE SALES ACT (BENG 
Vn OF 1668) 


See Revesue Sale 

I L. P 41 Calc 276 

BENGAL LAND REVENUE SETTLEMENT 
PEGULATION 1882. 

— — — — - .. I ■ , , . TVhere the Tropneter 

himself takes settlement of an estate under the 
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BENGAL LAND REVENGE SETTLEMENT 
REGULATION lS82-<oni(f 
I egulation he is not entitled under b 8 to an add» 
tional 10 per cent on the Government Pevenues 
fixed upon the estate for the cultivated and nncul 
tivated portions Secretary or Statf t Ksaja 
Mahomed Jak 2 Pat L J 266 

BENGAL LICENSED WAREHOUSE AND 
FIRE BRIGADE ACT (I OF 1893 B C ) 

53 7 9 15 — Proiecujion tj lies teJiere 

/or Iiccnie was re/tised by Tice Cfcair 
man — Bengal JJftimcipaf Act (/// of IBS4 B C] 

« 45 1 Under s 45 oi the Bengal Municipal Act 
the Chairman can delegate to the \ icc Chaimen 
hia powers under that Act only and not those 
under the Licensed Warehouse and Fire Brigade 
Act B 9 of which provides for the delegation 
of these powers to a special committee and no 
prosecution under a 151iea on the basis of refusal of 
license by the Vice Chairman &CFERT\rE»DENT 
A’tD REKEUBRASOEa OF LEOAL ATFAIRS t> d S 
Mmn 25 C W N 960 

BENGAL LOCAL SELF GOVERNMENT ACT 
(BENG m OF 18S5) 

See Ebcrqactcmxkt 

1 L R 37 Calc 671 
See Neolioevcs 5 Pgt L J 359 


BENGAL MEDICAL ACT (BENG VI OF 1914) 
—tonld 

s 27— confd 

was based on the assumption that the rules wetn 
not ttbra vires buttbat thev were valid rules which 
had not been given effect to m one particular by 
the Betunung Officer Narendra Nath Basu t 
H h Stefhevson (1914) 19 C V? N 129 

BENGAL MOTOR CAR AND CYCLE ACT 
(lU OF 1603) 

S' S and 4 — 

Su Motor 5 ebicles 

I L R 38 Calc 415 

BENGAL MUNiapAL ACT (BENG IH OP 
1884) 

BS 3 find 15 — A person whoso incom®^ 

13 below the limit does not qualify for a vote by 
submitting to a Jevy The word owner m 
Cb 1] of B 6 13 restricted in the case of an o\\ner 
not in possession to one who is in receipt of rent 
from an occupier NaRexdba NaTB “scnis t 
NaoEimRA Nath Biswas 15 0 W N 585 

83 6 cl (3) 85— 

See Assessment exemftios from 

I L R 37 Cfalc 697 
. — S8 6 15 103 lOo— 


BENGAL MEDICAL ACT (BENG VI OF 1914) 
,.i-- - . 8 fn— Balts framed under the Aet by 

Local Ooitrnment ultra \ ite — 6p<ciA« Refi^ 
iet (1 of 1^77) t 45--lfan(fainuT'^mi«ioft of 
guaitjfed candidate s name from EUcUon Rolt—Sftt 
tsie of Reluming Officer — Junidielian of Iltgh 
Court to interfere The petitioner was a Licentiate 
in Medicine and Surgery of tlio University of 
Calcutta and as aueb was admittedly entitled to 
bo registered und<r s 4 of the B«ngal Medical 
Aet The petitioner 8 name was omitted from ibe 
prelimmatv list of persons quahfiei to vote at 
the first elections under the Act published by ibe 
Retuminc Officer appointed by the Local Qoreni 
ment Hia name was also omitted from the final 
Election Foil The petitioners application to tbo 
Returning Officer to have his name entered was 
not considered by that officer Ths petitioner 
applied to the High Court under s 4« of the Specific 
Relief Act for an order compelling the Betuniing 
Officer to include &nl publish hia name in the final 
i^ection Roll Brld that the ffigh Court had no 
jurisdiction to interfere Und r rule 16 of the 
ml 3 framed bv the Local Government under the 
Bengal Medical Act the decision of the I ocal 
Government on anv fpestion that may arise as to 
th* intention construction or appUcation of the 
rules shall be final and under s 27 of the Act no 
salt or other let si proceedings shall he in respect 
ol anv act done in the exercise of any power con 
ferred by the Act on the Local Oor mment or 
the Council or the Pegistrar The act which is 
referred to in s 27 is not one done by the Loe^ 
Covernment but done in cxerci o of any power 
conltired by the Act on the Local Government 
Per CizAVDitvsi J — ^It is quite char that under 
a 33 of the Bcngil Me lical Act the Local Govern 
ment has power to mahe rules for the purpose ol 
cam mg out the Act and the niW framed and 
published were not ulfra tires P r Wooutorra 
and Coxe JJ — -Fven assuming that the rules 
were ilirn tires the application must fall for it 


83 6 (3) 29 108— 

See MtMCiPAtrrv 

I L R 46 Calc 784 

83 6 (5) 101 (proTUO)— 

St* 5Ucnt>ERY J L R 46 Cale 910 


53 6 (fj 85 97 87A 102 103— 

Area of fioftfing increaietf owing to extension of 
l/unictMt limili — Tax fixed as for area formerly 
totlAin ^vnccipa I mtls if may be incrtastA owiny 
to enhanced ana duriiij guinju rmun-^idded 
area if may 5e asresied as a new Aoiding— Uo'i 
tug lehai \s IThcre no damages are claimed 
against the officers of a Jlunicipality lot any 
wrong done by them p rsonally and relief is 
sought against the Municipality itself the only 
proper defendant in the uit ii the Chatrmau 
of tho Municipality in whose name only the Muni 
cipality can bo ptopctlj sued under a 29 of the 
1 enyal Municipal Act and the jomder lu the 
suit M defendants of tho Vico Chairman of the 
Municipality and ita officers was not proper 
Where a portion only of a holding being within 
tho Municipal limits was assessed with Municipal 
tax but later on the Jlunieipal limits haring 
teen duly extend d tho remainder of the holding 
was during ibo quinquennium following upon 
suob asa<r*smeat (with tho sanction of the Lwat 
( ovemment) assessed with additional tax as a 
Separate holding Held that tho entiro plot 
which was held by the ass ssccs under one title 
constituted one holding and was liable to assess- 
ment as auch upon the extension of the Municipal 
litnrta S 6o (o) which relates to a tax upon 
persona had no bearing on the mstter Thst tho 
tax Used with reference to the ar a /orroerH 
withm the Municipality could not bo enhaaced 
donng the quinquonmum on the ground of the 
area of the holding having increased by reason 
bf the extension of the Municipal limits neither 
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BZhGAL MUmCIPAL ACT (DI OF ISS,)- 

— — s 6— f" rf 

B 9"A nor t 10^ nor t lOS Lcmg sprilic&Uo io 
tho ca-e Kr«irn:A MrMcirAUTT r *!ATl«n 
CHUfDRa Sani (1919) 23 C W N Oil 

ES 6 (3) 65 101 103— llMiny 

tneantfij ff—Ilov Io U dtUm l<d~ Anamrut — 
OtmfT* liaJ I «y vA *i <*<« art iK/rrBi«ftai< in 
/crf#U— OfcwT'ifr The term holding bb mcO 
ms So ol the llengal Mmneipal \et Toeans Jan4 
held by Bn occnpier under one title or Bgreement 
Bud surrounded by one set of boundanes Tho 
rates assessed upon holdings aeconling to a 10 aro 
parable by the omer that la to sat the person 
sboTC the occupier it tho occupier himsell is not 
the osnicr under a 103 l\here there is an in 
tennediate interest betirccn the osmer and tho 
occupier such intemiediatc holder and not tho 
nltimate owner is the person liable to paj rates 
Hauid irossAr< r Patna JlrMciTAUTY (iOll) 

17 C W K 812 

„ sj 14 and 15 — B ryot J/vnin/vif 

£/ertia>i rr 0 C 9 H—Qualiftd dtClor tcAo la* 
failed to lore III name } laced »p rtijijJer under r C 
if may apply «nd r r 7/— r«/<s if ulira Tire*— 
Proei 0 to r U tf apjlitt Io lyr tlrdtont — I xjtt 
of tuil — Cinl Procedure Code (Acl 1 of 100$) * 0 
‘SpttiFe PtUtf A<t (/ of MT/) » 4‘>^Co l» 

^ 15 ol tho Bengal 51unicipal Act aiilhorirca tho 
Local OoTerement to frame rules m all matlera 
nece sarr to tho proper conduct of election in 
doling the preparation oi a register of tolcr 
Pr " and 11 of the Lcngsl Municipal Election 
Pules are not Hllro tire In tl e ca c of per ont 
po so sing tho quabQcation referred by tho proti o 
to a 1 j or by the rule* framed under eneh acclion 
entiy in the regi ter i io te regarded not o much 
as in it eif a qualidcation but a* the OTidenco 
upon uUich the polling officer mutt proceed Pot 
this purpo e the regi cor is eonelusiic and if ll c 
result IS that a dulv qualified person findc him oil 
debarred from Totmg tho conclusion to be drawn 
18 not that the Coternment b'V rule has imprrperlv 
depnred him of liis rights but that he himself 
has failed to fumi h the nece an CMdrn i of li«» 
title Thelodajfl mtcrvalallawcd t j t 0 between 
the rcpublication and the election i* obiiuuslv 
intended togiio elector whol aAefailed to icruro 
amendment ol the rej,ister vnl r r C a (irthci 
opportunity Holla AtaolHiqi (iiajtsiawof 
MAX jcrTOLLAii JICMcirATi'i\ 24 C W K 969 

aa 6 (4) 204 218— J ahl Ian I ad 

joiJiirg' lioiiie but net ihoun o» Iting enjoyrd n forl 
of it if lovte — Oh trvrtirn in front of jaitl 
land if pvntslable In the ab eneo of a delipit 
finding that a piece of pahl land or orchard adjoin 
ing the accused s hou o was held and engaged along 
with the house or as part of tl e prcnii ea a heap 
of broken potterr steel ed on tho rood and in front 
of the pal>t land or oreliard could not le rrenrded 
n an obstruction placed acain t or in front of the 
aceu ed e hou e wifhm s 201 of the I en^al Mom 
cipal Act BiirsAN CuANDitA Dcita t CnaiB 
WAN OF Kote CirANurrr MiMCirum (1017) 

22 C W N 376 

ss 6 and 101 — 

Set tr\c'iiNzr\ I L R 46 Calc 910 

ss 9 and S63 — 

9rr NrcLicrNCE S Fat L 7 859 


BENGAL MUNICIPAL ACT {in OF 1884)- 

roafd 

g 15 — Billet vnder — Cowmisjionrr# 

eltehim of qiialifcation for — Perton authorised 
Io icit for torporahon if thyible for tleclion \n\ 
one po *e<sing qiislillcitions set out in Rule 2 of 
lh« nile* frtmed under a Ij of tho Bengal Muni 
cipa! Act and duly registered aa n voter as pro 
Tided bv rules 4 to 12 of tho aaid Kulos is eligible 
under t^ose rules for election as a Coramtssioner 
and the fact that aueli a person is rcgutcred as 
Toler under Buie 8 ns a representnliTe of a cot 
pontion instead of being registered in his own 
enpAcits does not disqualify him for election 
Hash ilrnAtir CnosAL i J C Staikaft (1012) 
16 C W N 710 

Held that income of 

Jatha and ^on lasing been a essccl loth sicrc 
quafilird to sote Ciunr CiiANurA 'Mazlwdsr 
t CUAiBWAN or 1 Atiinrrn MrsicirALm 

26 C W N 413 

Sf 15 69— 

Set lltmeirAL Election 

I L R 47 Calc 524 
1 L R 48 Calc S78 

— M SO 31— 

Stt McNiciriLny 

I L R 43 Calc ISO 

ss 44 45 271 2’0 SfiS-Ordcr or 

consent rf Ccmmutionrrt tieeti ary for protreution 
vndtT Ihe fcl— 7 cicer of Chairman Io giietveh order 
or consent on belol/ of the Commissioners— j ict 
Cformnn sj-rrci e by of penrtrt of Chairman- 
Content of Clairnan tvbsejiiently obtained tali 
dating effetl of Tho acciiied tins prosecuted under 
a 271 of the Bengal Mumcipa! Act for disobeting 
a requisition under a 230 Tho report of tho 
oOenee uas mndo by the Outdoor Inspector and 
It was aubmittrd to the District Magistrate ly tlio 
Choiiman with n rceommendntion to prosecute tho 
accused Tim Inspector appiarrd 1 < fore the Magi 
trate and was examined ns tin tomjhiiinnt The 
docunient whub wan subinltted ly the Clmiriuan 
to tho Magistrate bt ro an light oiiiin stonip It 
tuTlher appeal d that the uclice agamat the oe 
riisid was iFMiid n (hi. nutlonty of tin t lee 
Cha iinnn lliire wns no wiitleii oi Icr of dele 
gat ten of dull s or j owere 1 y the ( liniimnn to tho 
\ ICC CliRiiman whicli coi Id co\er tin order mndo 
ly tho \iceChBiimnn /Itld tlint because llio 
report of tin offence made I \ the Inspector which 
was aubmittrd lx the Chnirmnn to tho Di tnet 
MagiBtrnto lore an ei^l t anna stamp it did not 
foUow that It must be regarded as a petition of 
complaint and that the Chniiman was merely m 
tho positicn of a Tcmplaint That the ord r or 
cen ent of the Commi siomts neerrmry undir 
8 3«3 for the institiilirn of a pro ccuticn under tli 
Act 15 an order or con ent ty the Chnirmnn ns 
repre entirg the Cemniir loncis which tin Chsir 
man can gne under a 44 That m tie present 
ca 0 the order of tl e Chaiimnn was an onl r pf 
consent in writing by the Omiinian within tbo 
meaning of a S3 nnd was auflicient 7 hat it 
being clear that the act of the I ice (liairmnn wa» 
done with tho express cons nt of tho Chairman 
tub oquenlly obtained the ca c wn* covered 1 1 tho 
proTiao to n 4 > CiiAmuN or llreun rniTsinji 
ilrMciTAiiTi r Kristo Lit ^liLLirK (inii ) 

20 C W N 824 


( 247 ) 


DIGEST OF CASSS 


( 2-8 ) 


BENGAL MUNICIPAL ACT (III OF 1834)— 

s 45— 

See Bengal LICE^SED WirEHOcsE ■lex 

25 C W N 9S0 

ss 46 112 113 114 aad 351A— 

Appointment of a paid Assessor at a mee!t»g cf lAa 
Commisstoners uotfttn six months from the dale of a 
lost amendment at a previous tneelxnQ effect o/— 
Assessment by such an officer con/trmea by the 
Appeal Committee tcTielher impeachable — Rule 33 of 
the Uodel rules under s 3514. of the Act Tba 
que tion of appointing a paid aseesaor nndet s 43 
of the Bengal Municipal Act (Bcng III of 1884) 
acas raised at a meeting of Municipal Comiiua 
ion rs as an amendment to a substantive motion 
the amendment was lost but tho same question 
rvas again raised as a substantive proposition 
within six months from the date of the first meet 
mg the proposal being carried an assessor was 
appointed \ibo revised the assessment of the 
plaintifl The plaintiS applied for a review under 
123 but the a^ssessment was confirmed under 
s 114 of tbo Act — Held that the appointment 
of the paid assessor was not ultra vires inasmuch 
aa the subject of the appointment of an asse sot 
had not been finally disposed of at the fijst meet 
ing and therefore its re consideration was per 
missible and that whether the assessor was or 
was not legally qualified to make any assessment, 
the validity of such an assessment when once con 
firmed by the Appeal Gommittco under e 114 of 
the Act could not be impeached Caamsun or 
Chittioonq MimctPALnT v JooEsn CB4»»aa 
lUl (1030) I L R 87 CalO 44 

8 61 — Sale of holding lehtn oientr 
unlnown for arrears of rates — Purchasers Utk %f 
superior to tnert^o^ee e The purchaser of a bold 
ing sold under s 361 of the Bengal Municipal Aet 
does not acquire it free from incumbrances there 
being no provision in the Act creating any charge 
or other preferential right in favour of the pur 
chaser hlonuuiED SolesUV v RaoHcrvaxa 
Dctta (1017) 21 C W N 425 

s 85 — Held that income derived from 

property situate outside the municipality does not 
-come witbiQ the phra e circumstances and jiro 
perty within the municipality m tlnssection and 
IS not liable to assessment CnAiriiaN of nil 
Mcmcipalite of BiH-iu i Maiiim Roroxo Das 
4 Pal L J 673 

The term cess 

aad property of a person depends on what he 
got and spent while in a Municipahtv Cbaib 
aiAV JALTlIOtmi 3 Idwicipalit\ t Jai^aioum 
Tei Co 26 C W N 311 

- - Taxing poiLST of Mttni 

CipnUij tf litnxicd to ctrewms/aiiecs and property 
uilhin tie Vuiitcipchly Under s 85 tl (o) for 
the purpose of a sessment the ''lunicipality cannot 
tnhe into account the circumstances and property 
of the asses co outsido Iho Municipality but must 
rc tnct Itself to tbj circumstances and property 
that IS the means and property within the Mum 
cipality and farther to measure the means md 
property tho Municipality the test is not 
what is-sjent but what is earned witlun the 
Jlunicipslity Deee>diia ^ATII Dai Cnocninnsi 
1 C&aIIlUA^ TaKI MUMCIFAUTV 

2o C W h 45 


BENGAL MUNICIPAL ACT (IH OF 1834)— 

contd 

— ss 85 87 — issessmeni — Tax on per 
sons — Circum ances and properly utlhtn the 
Jllinietpaltly as used tn s 85 cl (u) meaning 
of— Ctreumstanees if include income earned 
by resident tax payers from ouljide the local fimif* 
of a Jlfunieipalily and if liable to ajsejsmenf The 
word circumstances as used in cl (a) of s 83 
of tho Bengal Municipal Act is not restneted to 
income earned or accruing from sources within 
tho llunicipality but includes income earned by 
resident taxpayers from outside the local limits 
of the hlonicipality and such income brought from 
outside to be spent and enjoyed within the Mum 
cipality becomes a pirt of the circumstances' 
of the resident tax pa j ers w ithin that ‘Municipality 
and IS liable to assessment there under e 85 
Aameshunr Pershad \ Bhabua Municipality 

I L R 27 Calc 849 {1000) explained and dis 
tmguishcd The words within the Municipa 

lity asQ edincl (a)ofs 85 of the Bengal Mum 
cipal Act govern both circumstances and 
property and tho word circumstances 

must bo interpreted to be m sub tanco tho cqui 
talent of moans D 6 \flroia Dtilt v Chair 
man of Haruipur 31untctpaU y I L R 80 Calc 
HI (lOOl) Deb \arayan D Ut v Chairman 
of Haruipur ilnnicipahty I L R il 
Calc 168 se 17 C M \ 1,30 {1913) nnd Chair 
man of Oindih Zlumcipalily v Srtsh CAanJro 
3Io uimfar I L T 35 Cah SoO s e 12 0 ]l A 
"09 (1008) referred to CHAiniiAi Jaynagas 
iltrsiciPALiTr t Sailaeala Dutta 

29 C W N 47 

■ — s" 85 aad 88— 

See Assessusm 1 L R 48 Calc 443 
- 5 85 113 114 116— Asseesmsat 

of property outside the Municipality iihetker ultra 
vires— Citif Court ichelher can modify the assus 
ment The defendant had property within tho 
jurisdiction of tho plaintiS Municipality the 
eonual talae of which was only Rs 76 Gbo 
circumstances and property of the defendant 
outside the Municipality were taken into con 
eidcration by the Commiesioneis in assessing the 
defendant with a tax of Ea 9 Held that it 
IS only tho circumstances and property within 
the tlunicipality and not circumstances and pro 
perty outside the Municipality that are to bo 
conaideicd The a sessment of tax with reference 
to tho cucumstances and property outside the 
Municipality 13 ultra tires The defendant objected 
to the Bssessment and under e 113 of the Bengal 
Municipal Act (III B C of 1884) applied to the 
Commissioners to review the amount of assess 
ment the application was heard by a Committee 
undor s 114 and disallowed It was urged that 
tho Civil Court had no jurisdiction to modify the 
assessment under s 110 Held that if tho quei 
tion relates to the amount of assessment accord 
lag to tho circumstances and property within the 
Municipality then the decision of tbo Commie 
810QCCS Under s 114 is final and the Civil Court 
has no power to reopen the question of assess 
meat Ilcre the assessment being made with 
respect to the circumstances and property not 
only within the Municipality but also outside It 
tho assessment was ultra tires Eajfur Must 
CITAUTT t ‘Nagendbo hATlI BiQCin (1D19) 

23 C W N 475 



( ) 


DIGEST OF C\SIS 


( 2^0 ) 


BEhGAL MUKICIPAL ACT (IH OF 1884)- 

Centd, 

ss 85 114.— 

.See lIimciriL \8st58iiEvr 

I lu R 89 Calc 141 

ss 85 118— Tnreif^e of o < nnt 

— r<ilBa' on of f'ro}'<tlj fcoeij o/ — — Com 
millet — Det»'ai (ISrn III cf tSSt) 

55 114 In ins xip^ ppr^ons undpr 

cl. (a) of *. So of tl 0 Hcn-sl Munici] al Aft loth 

tho ciream«tanrcs and tic prorrrtv rcfmcd 
to m the fpction rii s le vu)im tl o Riitnin]nlit\ 
xn quc ticn S 111 of tLc Itcncal Mimeipal Art 
dors not lav dovrn tl at c] plication xhall le hnitl 
and detcnaincl 1 v r !l llie C-onicn lOncrs appointed 
*» membtrs of tie \i p'Ca! Coiiimitter Den 
Putt r CnAtii\ or the Darcirrr 
Mcxicrraurt (1911) 1 D R 39 Calc 141 

- - — - At’<4«tntnt fj tax on 

cireufJic'aafM oni prop r! j — t reum tetifti 
fneanirj e/— I efto one/ ere int/aiees and fvo 
perty fy J/u»iiei; al/^ if tray fc rei ticrd tj t tiU 
Court — Court i/ may it on a eesJienfnAen cir 

cumelanus and jn-oj^rl j o ttxde llun e fotilj art 
eontidertd — Onwa on J/iinie paldj to di 'lo3 lattt 
of aeMMmenl — Non d ee/oeiire presurtffiar* from 
Iho circumstances and property a itUtn the Mum 
cipalxtv accord-og to nbicb a tax upon persona 
oecopvtng holdings wtlim tho llunieipaUty is 
sutborued to bo impo ed Lj e 8<j of tbo Itengal 
llumeipal Act signify tbo meana and propirt} 
of the person m qnestion witLm the Municipality 
CAairmsn ofGir dhi J/unicipaf tj s SurtthCf under 
ila-Mmiar 1 L Ji Cale SoO 12 C II H 
“00 foUoved It IS not op n to tbo Coarts to 
aeicss the value of tbo circumstances and pro 
perty for the parposes of s So M here in a suit 
brought to question tbo legalitv of a tax imposed 
upon the plaintiS under a tho defendant Mum 
cip&bty averred that the tax had been im^ed 
upon the circumstances and property of the 
pUmtifi witW tho MunicipMity but m tbe 
evidence did not disclose tbe facts shoirtng that 
this was done and tho losrei AppeUato Court 
found facts inconsistent with the case that only 
tbo circum tacecs and property within tbo 
Municipality were con-idtrcd Held that the 
presumption in s 100 of the Evidence Act 
applied and tho pdaintiQ must bo taken to have 
made out his case that the assessment was not 
according to tbo j lamtifl s circumstances and 
property within the 3Iunicipality D£Bvanac< 
Dutt V CnAiBSTAs OF THE Babuipub Mumici 
PALITT (1013) 17 C W N 1230 

s 101— 

Jlaehinery meaning of~Balanc 

tng tank of Cahulta J/untcipalify uitA auppoTttng 
structure at i/s pumping station i/ tnathtnery 
and exempted from oiscssnient at luefi Held that 
neither tho balancing tank at No 1 KhelstBThjS 
Lane within tho Cossiporo and Chitporo Mum 
cipality (which is u ed to regulate the supply of 
water at the Calcutta Corporation) not its support 
mg structure nor both combined aro machin 
ery within tho meaning of s 101 of tbo Bengal 
Municipal Act There la nothing in tho language 
of the Act or in the objects it was designed to effect 
to suggest that tho word mschinery was used 
in any special sense differing from its ordinary 
sense CoIl^OEATIO^ op Camutta t CnAtnatAB 
CossipOKE A^n CnrrroEE Mckicipautt 

26 C W N 781 


BENGAL MUNICIPAL ACT (III OF 1SS4)- 

€orld 

8 116— 

See tssEBSMEM I L R 37 Calc 374 
155 — The lieo mile limit mthn 


vhith jniate feirj Lonlt moj not jhj if a ffufiuj 
if trio mil'i from J/imietpoI /fry or two miles 
along tie fan! — rtfererct to another ''talute vlen 
frctition ret emtigious — Conslnchon of Slahilc — 
Itttrjretalion of jcnal provision Tho distance of 
two miles alovr and Lelow tho llunicipal ferrv 
within which priiate persons nro prohibited from 
leepirg n fcri) boat for the purpose of pljing for 
hirowithoutkaveU s luj of thorengalMunicii'al 
let meins di tanec along the banl a of the river 
The section cannot Ic con- trued in the light of 
the pron loni of s lu of tho 1 ublic Femes Act 
having regard spccnllj to s 4 of that \et Per 
1 in irtf) os J — To como within the prohibition 
«ii that < (lou li r r»i 1 a 7 (u and tho terminus 
at guem of the mill ins d boat must both bo 
Within the pro orilicd area Kasim Ali t CnAin 
MAS or Tnr SIcvtciriL Comuissiosebs or Chitta 
oosa (1916) 21 C W N GOl 

ss 170 177 235 237 238 239 ..rd 

240A— erect or re ereet —maltrtal allciahov 
Where permis ion was giicn to tlio plaintiff under 
B 23 of tho BcngsMIuiTcipil \ct 1SS4 to repair 
tho roof and eertam walls of hn house and in 
order to eOect aiich repairs ho found it nttossirj 
to ren w some of tie walls or parts of tho wells 
of the upper stoict and at o to renew some of tho 
woolworl ofal)vleon\ winch ho was thus oblved 
to pul) down and put up ogam U id that tbeio 
wa reithor an erection nor a re erection of a faoii e 
within tlio meaning of s "tO of tho Act nor was 
there any material alteration of the hou e within 
tho meaning of tho somo section Per Cramief 
C J — ^The addition of a second storey to a bon o 
IS a material alteration or enlargement of tbo 
hou e within tho meaning of s 240 Tho Chair 
man or \iee Chairman of a Municipality is the 
proper authority to di po c of objections rai ed 
by a person served with a notice under s 238 
CnAmstAN OF Gava Mumcitatiti t Sham Lae 
Girrx 3 Fat L 3 33 

S 178 l^O — Proeedure prehrnmry 

jirosecufion — s IS Tlio ac used was served with 
a notice bv tho Alunicipality requiring him to 
remove a fence which was said to be an obstme 
tioa The accused preferred an objection, where 
upon tho Chairman pissed an order to more 
the District Ainui trato for the prosecution of 
the aecu ed Ife was then tried and convicted 
under a 218 Held thit there was a eomplian e 
with ss 175 I.C of tho Act hut not with ss 17& 

1”9 There being thus a failure to observe tbe 
0 seutial preliminary steps before an application 
could be made to the Magistri e under s 202 the 
prhceedings were without juti diction KoBUf 

Coakoea Aica i KoAiinALi JlrMciPAi-m (1916) 

21 C W N 470 

s 259— 

S’ce CrEMATioN 14 C W N 1057 
' 5 260A — Mliere a Municipality 

granted under s 2C0\ of Bengal Municipal Act a ' 
license which created in favour of tho defendant 
No 2 an exclusive right to employment as a crema 
ticm pmst and to sell fuel in the burning ground 
Held that the action of the Mumcipality was 
ultra nrts S 200 of the Bengal Moiucipal Act 
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DIGEST OF CASES 


( 252 ) 


BENGAL MUNICIPAL ACT (HI OF 1884}— 

contil 

8 SSOA— 

?ra8 nsTCT intended to ba so applied as lo naabln 
the Mamcipal Commissionen to create aa exdasiTa 
right in fa-\ our of aay newon to aeli fuels for hunung 
dead bodies Gopb Moxi Osbi v CoaiauaK or 
PaSIHATI MtJXICIPAHTiT (1010) 

14 0 W N 1057 

— S3 2S1 273 cl (2) — Oarryin^f on 

offitmnt or dan^rous trade — Scop of a 261 — 
l-txinjof local Itmita n conifition precedent lo prosetu 
itonundera 273-~Proeeedinsa of Municipal &o<fei 
JtotP to be p/oied—Presumptton ai to the ngaiar 
performance of o^emZ nets if applies to cuppljr 
de^ciencjt tn proof — Endenee Ad {! of JST2) as 
?S (<f) did ulustralion (e) Where the p«titioacr 
■vraa coavicted under c! (2) of s 273 of the Bengal 
Municipal Act for hawog used without a iictnso 
“Certain pra!ais''3 within the Cuttack Municipality 
for the purposs of storing hides lo contrareotion 
•of s 261 of the Act but no resolntion passed 
by the (^oiiaisaioncrs at a meeting fiaiag the local 
limits •within which liceasoa should be required 
under s 2Q1 for oSensire or dangerous trades 
was on the record not -was there any a condary 
cTidencc of any such resolution £fM that the 
coanction must be set as'do as the pfoseoattoa 
bad faded to prove the existeaeo of the resolsttoa 
and if from other circumstances it were aasamed 
that aneh a resolution was passed the croseenttoa 
bad faded to prove its purport ta the manner 
requited by law The presumption that official 
acta have been regularly performed [a U4 Evid 
enee Act illustration (e)] cannot supply the defi 
ciency la the proof As a rule the enntcDts of 
documents eannot be proved iniereotially A 
legitimate way of proving Che pro e dmgs of a 
3Iuaiotpal body ta Bnti fa India is by a copy of 
such pro eedin^s certifaed by the legal keep r 
thereof or by a printed book purporiiag to be pub 
Iiahed by the authority of tfuch body a* Jaid aowa 
in cl 5 of a 7S of the Evidence Act The laaguam 
need m s 261 of the Bengal Municipal Act is wide 
enough to enable the Commissioacrs of a Jlfuni 
cipality to apply the section to all places within 
Jlunicipal limits or the entire area within the 
Sluaicipal bonadaries Queere Whether the 
penultimate clause of a 261 empotren the Com 
musioners to do more than -withhold the license 
m individual case each case b mg considered on 
Its own me its JfoanAM Ali t Tbe Cottack 
aruvrerpAtirr 0913) 17 C W JT 531 

_ — SS 831 273 (2)— CorryiB? on ogen^ 

4ne or dang roue (rode — Scope of a 261—Fntng of 
local Iiwile a condition prurderU lo prosecution under 
ft 273 — Proceedingt of IfunicipoZ fiodiM Aoio to 
it jirtned — Preeump'ton as to the sipitlar perform 
anee of o^ittl nets if appUee lo supply defieicnop 
IS proof~E> cUine A I {I of 7472) »s 7S (5) 
J}4 «WmsJ/o!ioo (e) Where the p titioner was 
convicted und r cl 2 of s 273 of the B ngal Mctiti 
cipal Act for having used without a he nsa certain 
pwmis 3 wjtbm the Cuttack Manicipilitj for the 
purpose of storing hides in contravention of » 261 
a the Act but no resolution pass d bv the CJom 
rnmioa rs at a me ting fivmg the local liata 
within which ltcctu*3 should b required Under 
» 261 for oSonsive or daugcrou* trails waa on 
the record no wsi there any a oaJary *vrd nco 
o any su h reiolnlioi Iltli that the conviction 
must be tat Wide a the proi'Msution had failed 


BENGAL MUNICIPAL ACT {lU OP 1881)- 

eanti 

a 281 — conid 

to prove the exiatenoe o the resolution and if 
{cata other circumstances it were assumed that 
Buch a resolution was passed the proscoutioa had 
failed to prove its purport an fh® mana r required 
by law Tho pceeumption that official acts have 
bwa regularly performed (s 114 Evideneo Act 
lilastratioa (e)] cannot supply the deficiency in 
the proof As & rule the contents o! documents 
cannot bo proved mferentially A legitimate iva^y 
of proving the pro a dings of a Municipal body in 
British India is by a copy of such proceedings 
certified by the legal keep r tbcreol or by a printed 
book purporting to bs published by the authority 
of Buch body as laid down in cl (5) of 8 7S of the 
Evidence Act The languaga us d in a 2fil of 
the Bengal Municipal Acc is wide enough to enable 
the Commissioners of a Municipality to apply the 
section to all places withm Municipal limits or the 
entire area within the Moaicipal boundaries 
Qaare Whether the pcaultimat® danse of s 261 
empowers the Oommisbionsrs to do more than with 
hold the license in individual cases each case 
being considewd on its own merits Srsn Moc 
EAM Au t The CoTXAoa MomerPAWTr (1913) 

17 C W N 631 

— — es 279 S3 322 66— Co ewnef twf 

residitt^ on premtaer tf occupier — JIafeaMs 
occupation tchal ir Bare ownership docs cot 
constitute rateable occupation In order to 
constitute rateable occupation there must be a 
use and enjoycueat which is or is capable of being 
beneSctal held tb^vt when four only out of five 
CO owners of a mum ipal holding were residing on 
the promises the other merely because he was a 
CO owner was not liable for the water rate and the 
Utfine fee payable for the holding by the occa 
piera under the provisions of the Bengal Mum 
cipal Act Khasa Ssamsoddik t CuAt&iiiAif 
Dacca Mu'werrAUTy 25 C W N 282 

— — — — — — — — Espresajon using 

a pla.ee as a Vila for making bricks defined 
3UPEBI^TX'^»EST A^b REltEMBRA'tCEB OP LEQAI. 
AvPAms t TnAiAAsavA Vats Csattertee 

88 C W N 926 

sj 898 to egr- 
ess McNI0iyAT,TTr 

I L R 47 Calc 423 

8 321 — Besycl Municipaf Acl (Ilf of 

ISSti as 321 S22 — Aufrins far a»*^«3meaf when 
ultra vires — Valuation of premises for purposes of 
asaesatntnl The assessment and levy of latnne 
tai when no scale for the levy thereof has been 
fixed by the Commiouaners at a meeting as en 
loined by a 331 of the Bengal Mnnvoipal Act could 
be ultra sires The meaning of the Proviso to 
8 5” of the A t is that when a shop keeper lives 
oUnwhere and pays latrine tax for his house he sbaD 
not bs maio to pay again for his shop unless the 
shop conUms a privy or cess pool Whi»ro the 
owner of the house lived in the upper aloroy 
thereof and let out eight shops in the vecaadah of 
the gronnd floor none of which were thus oocopied 
by brass If Held that he could not claim exemp 
tion under tho proviso to a 3” and the house 
uteiudiRg the shops was liable to be valned for the 
purpose of the assessot nt o! tstriao tax ‘Oeoac 
J AM V Tub CnAtBMA't CnavRi XlavterPALrrr 
09»» 25 Cf W N 510 
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3EN0AL MTJinCIPAL ACT (IH 07 18S«>- 

conli 

. ■ ■ u 321— 

. ■ T/nturlori *r}*Tt 

jxlgrtmt Jovnd Utr for t\ttt dtiy al n lim 1 / o 
iJKvUtng >o« t, \ MiiTiJcifAl loUiftc contatowl 
a Thahurb/jn wLrro f'lljrnm* who «li<l not find 
thflter cl 01 bere rmsinwl for u}> to Ibrrr* ilatt at 
a time during fe tivali and rrceircd /"ro ai from 
th" Ttiilurhan Tlicre ircre no pruiM on Iho 
preini w and the piignim u «\ pm ita in the 
Loj 03 of the ihtlatU and there was no exidencc 
as to what action tl e Municn alitr tori lor the 
purpo cs of conieiraney within the holdiRi: 
Ilild that thoholding was not and di<l not contain 
a dncWing hcru cwithini 321 o! the It'mgal Muni 
cipal Act CnAiEHiw Ntmnwir 'ItMirraLrrr 
i Corn CnsMirt Coswami 

25 C W N 827 

as 321, 322 (4>— DirrfJ nj ho»»r 

wfit IS To dwell IS to lire and occup> for 
all the purposes of life \ house in which a 
person occupied rooms though he was atisrnt 
oeeaaionally on duty might bo properly described 
as Ills dwtUmg hwise M litre hoaeter all 
that was found wu that a bolding was used as a 

f ilace of basmeas but tbo owner used the place 
or residence while he was m a state of ua«ound 
tomd It was not hu dwelling bouse though 
there was a coohibed or cowshed on the property 
for there may bo a cookshed or a cowahed on a 
property which is not a dweUms house but merely 
« place ot business Ford v ilernes SS L J Q 
S '*t end Alley w Aesd it L J Ex<h 437 L it 
4 Exth I>iv 100 referred to leirm r Fraytt 
S L F {It) 6 j distioguiahed Semble Tbo 
proTuioni of the ptor so to sub s (4) to a 322 
of the Bengal Municipal Act haeo been made 
aupeifinous by the amendment by Beng Act IV 
ol IS94 and Beng Act II of 1800 ot s 321 Itatiiia 
Gostset MosclfDAfi t KrtiARKniLi Munioi 
fAUTT (1014) 19 C W ff 1027 

■ - — s 345 — It la necessary for a conviction 
tinder a 345 of the Bengal Blunicipal Act to provo 
that the Slagistrate on the application of the Com 
mission Ts bad ord red the land to bo closed as a 
market place and had taken order to proyent auch 
land being eo used I cm Kabssui t> Vice 
C namauv Bebuwipch MimciPALiTy (1916) 

ZO C W N 1015 
• ' — • S 353 — ifunicipol ojjtnte prosecu 

/ion /or—Connnt 0 / Iht Coinmiiuoner* to proteta 
t jii )ow to he ciidencctf — Sanction of protteuUon 
Ij pull e anHorlij if thould Le tn untiny 4>yn€d 
and sealed bj the at thontj The only evidence 
of a public authority is a writing under the seal 
an 1 signature of that authority IVbere the Vice 
diairman of a Municipality in starting two pro 
sceutions against the accused under a 217 of the 
Bengal Jfumcipnl Act and Municipal Bye law 
t,o 60 respectively merely signed two Forms 
called Forms of prosecution m tbo remarks 
colamn of one of which w as written 1 hwve seen 
nn elf and in that of other prosecute Held 
that neither of these documents disclosed any 
autboritj written or otberwis showing the coo 
amt of the Commissioners or the Vice Cbairmati 
on their behalf to a pro ecution Rastn, BuKsn 
s Mcmcitai. Boarp or Chafr* (1912) 

18 C W K 931 


BENGAL MUNKBPAL ACT (HI OF 1881)- 

cuafl 

- . - — • I 303 — fcojt of — Votire rtijuirtd ly 
Aff/ijB— F>ont under Iht fr/ The IVfendvnt as 
Virr Chairman of the local Mimicijnlitv served 
the IlaintiO with a notice rf demand (or clues 
tlaimcd M fees pavable for removal of filth from 
a recejtaolo in tiis hone and siil scqiieiitl) n 
lailil! under the onleni of tio V ice tJisirman 
eatecml the hm e of the Ilvintifl and attempted 
fn osocute a di frr s warrant as no jajmenl Iind 
Iwen male In re pon 0 to Iho notice rf demand 
The J lAintlfl sued the iV-fenilant for dinia-'es 
alle- mg tint tlie froowdini:* taken Ij Idm vieru 
mal emus /fill — lliat s 503 Tec^vures the service 
ofnotieo upon (ho Commi loiiers in cverv m«tance 
and al o upon (he person concerned If tiie suit is 
intcflde 1 to le brought again t an cfTuor of (lo 
( ORicni loner ur ativ (Mfstii a liii un lor (heir 
dire ton \n a t is t le r i^ar I 1 as done 
unlr a Matute it the loer had a reasonable and 
hmifile belief (hat he Mas so acting bASilv\Kt 
SeCKAR llAVCIUCC l blllUVSSl. VfOUVM 

G»xnii.v 24 C W N 891 

BENGAL MDNICIPAL (AMENDMENT) ACT 
(IV OP 1894) 

a 30— 

Are A5Sts^ilt^T exemjtiow rno« 

I L R 87 Cale 897 

BENGAL MUNICIPAL ELECTION RULES 

— * — y I rrgister of toltrt 

—It 4 iijplicatu fur remot il f ntme etf a iottr 
/rou (/< register— /{f G uiid < pjfiCiitiOK (ly (/i« 
sold eoltr for inefujion of hit iinmr tn lie register 

J r Itts uhtn Mr noine tine nirerifly in the register— 
f *0 Dietrift Magttlnitr 0 poticre A tcilniii 
name was entered in the Register of voters jiro 
pared unvlct r I of tbo Reni,al Miinkipvil 1 Itc 
tion Rules Sovernl np) Iicntions wcio mmlo to 
the Chairman of the Vfiinitij nlity iiiiiler r 7 for 
removal of his name and tlio sai I voter ton ninilo 
an afplicAtion uiiilcr 1 (I for inclusion of lus imiiio 
in the Uckiatcr All theso u) ) liintioiia v>ito dis 
posed of by tlio Clmirman on tlio snmo date IIo 
allowed the applicntir ns under r 7 niid directed 
tho namo of tJ o s iid v oler to ho removed from tho 
register riio said voter thermion nijhcd lo 
tho DiaUwt Magistrate under r 10 vvl o vtstored 
Ilia nimo m tho register Un iip|<nl it was con 
tended that r 10 was invi|li able licniisQ tho 
name of tl o said voter vias alii vdy on tl register 
when ho made tho application un lir r 15 f ir inelu 
Bion of his namo therein ll 11 that the Chair 
man could not liavo dealt with tho nijilication 
of Iho voter ,n tjucslvon before lie bad decided thn 
applications under s 7 and ho had not rejected 
the application oi tho said voter as premature 
In these circumstances tho application might well 
be regarded as having been presented on tfo day 
and after the applications under a 7 weredispo id 
of although it was on the record from before 
In that view the Magistrate had j ower under r 10 
to make an order for tho in ertion of tho namo la 
the regi tor Bisides r 29 gives a |.eneral power 
to the kisgstmto to decide all dsputes arising 
under tho Pules so tho Magutrato h d power to 
decide the point under r 29 Syah Cnaxa 
Basak V Nace^dila Aatii Basas 

S6 C W H 147 



( 255 } 


DIGEST OF CASES 


( 256 ) 


BENGAL N W P AND ASSAM CIVIL COURTS 
ACT (Xn OP 188?) 

See Benoxl Aoba avd As'iam Crrn. 

CocPT 4 ct 

iec CrviL Ppocedttbi Code 

6 Pat L 3 64 

See Civit CotiFTS Act 

s 8— 

See JcMSDictro’T 

I L B 41 Calc 886 

See TaxNSFEn 1 L B 42 Calc 842 

SS 8 20— Ac{ Ao III of JS07 

(Proi»nc»nl Jneoheney Act) as 43 46 3 — 

Appeal~Jwisd\eUon — FJfect of order of J)i tnet 
Judge assignxng vork to Addittonal Judge 
ivhtre an Additjonal District Judge sentenced 
an appbean* for insolreaey nnder s 43 of the 
ProTincial Insolvency Act 1007 acting in the 
matter under an order oi the District Judge 
a signing the particular class of irork to him under 
s 8 of the Bengal North W estern Pronnccs and 
Assam Civil Courts Act 1887 it was held that an 
appeal from the Additional Judge a order lay to 
the High Court and not to the District Judge 
Maeiuk Lal V Sni Lal (1012) 

1 L R 34 All 883 
'■ ' ■ S9 8 (8) 21 (3)— 4«*«^nnwnl to 

Additional Judge of casta eonxpg fron a mtIx 
caiar d a ne*-^ nad lie’i \ District Judge 
has power not merely to make over appeals to an 
Additional Jud^e for heaim" but to direct that 
all appeals and other cases coming liom a parti 
culaz area within the judicial division ahiw he 
filed m his Court Mctsadsi I^al v Mole Mal 
(1912) Z L B 34 AH SOS 

S 11 — Sell that on an appeal from 

a deerco for less than Its 5 000 the Appeal Court 
can inctcaso the award Sat\a KrvsAB SASAna 
i Baja Snt Sni Sbiba Ibasad Stvoa 

4 Pat L 3 447 

8 18— 

S<c Centbal iBovtNCrs Laad Pesekce 
Act 1881 8 136 1 Pat L J 200 

— 8 21 — 

See JcBisDicTio> 

I L R 41 Calc 915 

Act ^o Ml of isro 

(CourlEcra AeO a II — rofuahon o/su»{— Appeol — 
Jurisdiction &o long as there has been no order 
accepted by the plaintiff to make good a deficiency 
la Court fees the original value assigned by tbo 
plamtill must ho taken as the value of the euit 
tor the purpose of regulating the jurisdiction of 
the Appellate Court but when thcra has been 
such au order made and accepted by the plaintiff 
from that moment the value of the suit must bo 
taken as being in accordance with the fee actuahy 
paid by the plaintiff IjialuUa Dhvtjanv Chtndra 
Mohan Eanergte I L It 31 Cale SSI followed. 
Madho Daa v liamfi Palal I L R 16 All ZS6 
distinguished GoswAMt Sat Basiav Laui MAna 
BAJ r nOQBA DCSBAJ (1910) 

I L R 32 AIL 222 

• — ■■■ - — — - - - JltlJ that an appeal 

lies to the High Court and not to the Diatnct 
Court from an order rofu mg to set aside an ex 
parie decree where the suit for the purposes of A 
^urt fco IS vstned at not more than Bs 6 000 
itAouu Stvan t UsATALi 4 Pah L. J 208 


BENGAL N W P AND ASSAM CIVIL COURTS 
ACT (XU OP 1887)-con(d 

s 19— 

<See Cmt Procldci f Code lOOS s 24- 
5 Pat L J 588 
' - ■ SS 21 22 — "SoUfceilior hjth&Hj'*' 

Court aufhori ivg appeals from Munaifa lo be 
preferred to Subordinate Judgea~~^-urisdt 
tion Held that where the High Court in the 
ozercise of powers conterred upon it hy section 
21 (4) issued a notification that appeals from the 
decree of any particular Munsif should he pre 
ferred to the Court of Subordinate Judge named 
or designated therein the Subordinate Judge m 
CLuestion had power not merely to rrceive such 
appeals but also to hear and decide them iSo^an 
ijal V Saldeo Persliad 7 Oudh Ca ci 321 
approved Snro Habaks t Pam Chandba 
( 1914) I t R 37 AIL 76 

3 22, cT (8) — Agra Tenancg Act 

{II of ISOl) T 197 — 2ran«/er of an appeal »n 
a «uii co'jnizablr bu a ilcteni-e Co irt to a 
S«hordu»o/e Judge — Poutra exerctaable bg the 
latter Beld that where under section 22 clause 
{!) of Act XII of 1887 a District Judge trans 
fera an appeal to a Subordinate Judge the latter 
may it the section lo appbcablf> exercise any of 
the powers vested in tbo Appellate Court hy 
section 197 of the Agra Tenancy Act Bobu 
Sandan Prasad v Changur I L li 16 AH 360 
followed Atsal Silar t SItriusntAD Assul 
Kabeu (1015) ^ I L R 87 AU £32 

BENGAL POUCE MANUAL, 1911 
ruJe 124— 

See Rcoistef of pEATiia 

I L R 46 Calc 162 

BENGAL REGULATIONS 
See Beqdlatiox 

1793—1 8 8 cl (4)— 

See CnauBtDA&i CuAiunAK Laicos 

I L R 44 Calc 841 

XV- 

ZIortgage^R edemp 

(ton— Limilohon — rlef ho XU of IS59 (Ltmi 
ration Act) s 1 (72) — /lecouiifi A usufructiiarv 
mortgage was executed in the year 185“ in a 
place to which the provisions of Bengal I cgnla 
tiOn W of 1793 applied It provided that the 
mortSv^eos should enter into possession and collect 
tbo rent and pav the Government revenue and 
defray collection charges etc therefrom and 
retaiu tho balance in lieu of interest Th re was 
to ho no accountiDg on either side and the mort 
gagor was to he entitled to redeem on payment 
of the principal sum of Bs 252 Held on suit 
by the representative of the mortgagor to redeem 
brought within GO years from the date of the 
mortgagee that the suit was within time that the 
ttortgagoo could not be considered as redeemed 
m the strict sense of the term from tbo moment 
when the profits received by tbo mortgagees 
became et^ual to (ho amount duo to them for 
|wincipal and Interest and that the mortgagor 
was notwithstanding anything contained (a (lie 
deed entitled to an account of the profits received 
by the mortgagees iudarsSan baa Shastr* v 
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BE^GAL BEGULATIOftS-fo»/./ 

XV — conlJ 

Ea>n Pra ad<I L P -iU ST foUoxred S/afi 
vii nijnj V Fa 1 Fab T 4!! L J "ST oJtd Ba^t 
Pratad V ZltrUdkar I L P 411 SS3 distm 
nil 'ml Hawb rn^in t \bdcl Hamih (UlS) 
1 L B 34 AU 261 
xXXVlj s IS*—* 

Tite Jagib I L R 48 Calc 683 

1805— n 5 2 (2>— 

See Assessuest I E R 43 Calc 973 

1S18~XIX s 9— 

See \AriOABtE I irra 

I L «R 46 C&ic 390 

isi^vm— 

See CnoTA ^aopcp E^cLWBrpED 
Estate3 Act ATiuoirroN op 

I L R 46 Calc 1 

ss 8 and 14 — 

IiMiTVTioi I L P 46 Calc 6“0 
See Lanelobd Ann 

I L. R 41 Calc 493 and 926 

1S22— vn 

S« UsNCAt Lj>p I ETr\nE Seitie 

SiE'CT PErtniTIO'' 

J585— VI, a 2 — Jont VagielraU 

— Jt/pi*diC/ion— (.roni'al Procedure Code » 
iSi—Pouer of Semom Jvdj to make referenee 
It la oal^ the Collector who csa tale action and 
iBinoto a fine under Bengal PepilatioQ M of 18,o 
A Joint Ifagi trato hae no juriiJictfon under a 2 
ol the Pegutatioo eren chough the case may 
have been made over to him by the District Maeis 
tratc lupzroR t lltriusiitAD Ai.\m (]91(i) 
I I B 33 AU 84 

1828-III. s 10 

See 1 rvER Bed 24 C W K 813 

1829— X— 

i9«e Estdbvce I B R 38 All 494 

1872— HI 

Se« JrBisptciioA 

J 1 B 42 Calc iJ6 
BENGAD REST ACT (X OP 1859) 

See Bencae Te>a>cy 

1 L. R 48 Calc 443 

s 10— 

‘^ce Iliecsl Ctss 

1 I R 45 Calc 209 

g 21 — //eld that » usage of y»\ 

tnent of rent by instalment is only relevant uhen 
there is no wnffen a'recmcnt Mamvdka 
CUAADBA JlAADI t DtniQA Sl’OISBI DasM 

20 c IV y eso 

Fandlord an I Tenant 

Procedure 4ct (III/ B C ofISlS9)e C—Fa%jat 
mrantny of — D dinction hettreen raiyal and under 
raiyal t( fffntfnisfJ before thr Perjal Tenanej Art 
(I iff of JSS5)— Under tenant hol/in;; vnder a 
raiyof i) hm If can he et rniynt and if can orgnire 
oeeupanej rijht — / /eclment The di tinction le 
tween a raivat and an under raiyat was recogm ed 
from before the passing of the Bengal Tenanev 


BENGAL RENT ACT (X OP 1859^— 

Act {VIII of 18So) Act \ of 18o9 and Act \1II 
B C of 1900 contemplate the existence of an 
under raiyat Phunpat Singb s Cooman Stngh 

(iS6f) B n Cap\o AciXB<hrgr 

Atsj^ore C/talter]! v Pam Cf urn Saba J> IF P 
3I4(1S6S) nad Aah C/nran SingU \ Atreeroodden 
P If A dTS (ISGS) referred to //eld in a ca e 
governed by 4ct VIII B C of 1869 that an 
under tenant uho holds under & rai\at cannot be 
a raiyat and cannot acqiure a right of occupancy 
Ka-aws •’lsdari Dssi t Ppo owo Kumsp Sil 
24 C W N 685 
,5 23 (Sf—Tenant dupoeseesed by land 
lord — Poeu oryiwtin Cinf Courl »/ fie » — bpttife 
Relief Act {/ of 1877) s 0 — Illegal ejectment 
otraning cf Per f\nL«if (A K Chattekjea J 
contra) So long ss the relation of landlord and 
tenant is subsisting between the parties the 
tenant if forcibly dispossessed of his land by the 
Dndlord is precluded by cl ((?)of8 ‘’3ofAct\of 
18o0 from suing under s 9 of the Specific Pthef 
Act ID areas where Act X of 1839 applies No 
distinction can bo drawn between the words for 
ciblo di po session as used ms D of the bpeciiio 
Relief Act and the words illegal ejectment 
as used in s 23 cl (6) of Act \ of i8o9 Per 
A r OiirTSPJrA l — III gal ejectment which 
gives ri c to a cau»e of action under « 23 (0) of 
Act \ of )8o9 IS ejectment couindUy m con 
formitv with but really in contravention of tho 
provisions ol tho rent law for the ejectment of 
tenants by landlords Uhere therefore a tenant 
who has been disposses ed by bis landlord sues 
to recover possession on the strength of his previous 
pos essiOR a .3 (4) of Act X of IboD is ao bar 
to such a suit under s 9 of the bpeufio Belief 
Act Janardnn ichariee v Uaradnan \ehnrpt 
9 \? R 813 referred to Khettra V afh Ohattak v 
Peru Bavrt IS C )} \ 3S di-tinmaiaied 

jAatLAbl>OHt E J Mkoslet (IDlu) 

17 0 W N 1201 
— ss 27 205 to 110— 

See UvDEBTiNUPE SAIP i>r 

I L R 37 Calc 823 

s Ba- 
ilee I-vorR Pmj it 1 Pat L 3 543 

B IOS_ia<'e of u Jer ( lure 1 contra 

tenfion of — SvU to eel aside eal — Bona fide par 
chaser i/pro/ec/nf wAcn so/e leif/oa/yar diction — 
t-itiJ Procedure Code (Ac/ \IT 0/ 183 '/ u 2t4 
31/ 1 / apply Ss 2ii and 311 of the Cml Pro 
cedurt Code ( Vet \1\ of 18S_| have no applies 
tiou tocases arising under Act \ of lbo9 VV here 
therefore an voder tenure was sold m contra 
vc"Uoti of the provisions of e lOS of that Act 
without execution having bicn talcn cut a^ain t 
the moreai ic properties of the judgment del (or 
Z/e/d that a suit lay tc> set aside the tie as being 
Without junsdietion notwithstanding that the 
puryh scr might have been a stranger Zatn vl 
abdm s L F IS 1 4 1 di fmgui led 

Dauoopab lUsrii i IswAE Chavdra Cnonnrur 
15 C W N "8 

^ee Jm DjcTtov or Hrcn Corrr 

r t R SS C Jc 8u2 
■ - ' ■ ' S 109— A'-rtr ton e,aintl inmcm 

able proyertj cf one cf eereral judgment deltorr— 
JfoTcahfe jiTOj^rt j ef alt »/ iwi f be fr f 
erAavatrJ— -IrTr t 0/ j I ifvr / a 

coadt/ioa preeedenl~i' “ pTocrtd 
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BENGAL RENT ACT (X OP 1859)-<onfd 
■ S 109— coft/i 

cjoirwi moveables first, even when t7isuj|tc»enf to 
eaUf/y de ret S 1(K> of Act S of 1859 contem 
plates the case of a smsle execution creditor and 
a single judgment debtor it docs not speaficalty 
refer to tbe case of a jouit and ecTeral decree 
against a number of judgment debtors 'Whete 
therefore a joint and seTeral decree has been 
passed against several judgment debtors and tbe 
decree holder elects to proceed n^amsb some 
only of them ho is bound to proceed against their 
person and moveable property before ho can apply 
for execution against tbcir immoveable property 
But bo IS not bound before eo applying to proce^ 
against the persons and moveable properties of 
the other jadgment debtors The decree holder 
must first take out execution against the move 
able property of the jadgment debtor against 
rrhotn he wishes to proceed even •when the move 
able property pf the judgment debtor is msafficient 
to satisfy the decree in full When once the 
moveable property ot the judgment debtor bsa 
been exhausted the decree holder can proceed 
against his immoveable property and he is free 
to do so in euccessive apphcationa and it is not 
ohbgatocy on him to seek out and proco^ upon 
each of snob application , against such moveable 
properties as may have come into the jodgmeot 
debtor a posses ion m the interval An appbca 
tioa for toe arrest of the judgment debtor is not 
a condition precedent to the decree bolder e pro 
oeedisgs a'*smst the lausoveablo property ot the 
judgment debtor CatXABi Sceol a Gana 
DHAB BaaakCJ Das (ISr) 17 C W K 87 

BENGAL KENT ACT (VUl OF 183S) 

— — ^oa transferable 

occupancy holding in Svlbet where \ct Vlll of 
iSfO 18 in force can be sold in execution of a rent 
decree obtained bv the sixteen annas landlords 
>RrpE-v»SA Kcmab Dotta t Naoib Kjiak 

25 C W K 554 

s 5— 

S«e Satn ron Annnsns or Rsm- 

I L R 44 Calc 715 

-s 11— 

Set CuoTA NAcrim Tevavor Act- 190S, 
ss 208 209 5 Pat L J 101 

.. g 15— -Under ts'isni metntnyof — Sat 

haraharv (enure holder whelhrr it an under tenant — 
Etnyal Ecnt Ee«neri( (f7«der f'nure^J Aet Vltl of 
The word undertenant m a 13 of the 
Bengal Kent Act 18o9 is not ii ed m the techni 
cal sense in which it is u cd m Enshsh Statntes 
t e in the sen e of a tenant holding under another 
tenant but in Ibo sen e of a tenure holder or 
tenant holding directlj under the proprietor 
BnAASionA!> 1 ATTASt^on V Cnounnorr BAamav 
Das 2 Pat L J 75 

-8 22 — 

See OCCUPAVCT Holdivq 

S Pat L 7 302 

«s 43 and 158 — 

See Pwr Dechut 5 Pal L J 041 
■' ■ — ■ a 21~fH(ere f— lalvU^at 

eonia n«nj sliptifulion Jor interest at 300 per cent 
3'^ an srr>~-fmj>osition pfcic/i«<f on feaonf* tj 
ttlrmy (Atn (o vntfersiund that ihtv itojU not 
to paf Ihe tl rale— tThetAer there was 


BENGAL RENT ACT (VIH OF 1885)— onfd 

. g 31 — coiUd 


n tolid contract totth reoard to snteresf under s 21 
Where the first Court found that the interest in 
too roistered lahultyat at 300 prr cent per annnm 
vraa extortionate and unconscionable and gave 
the plaintiff a decree for interest at 12 pet cent 
per annum undn s 21 of Act VIII of 1809 (B C ) 
and the lower Appellate Court concurred with the 
first Court in boldine that the lateres* was extor 
tionate and unconscionable but awarded interest 
at 76 per cent by way of compensation under 
B 71 of the Contract Act finding jt the same 
tima that there must have been some sort of 
imposition practi cd on ths defendants by giving 
them to understand that they ivould not have 
to pay at the stipalated rate Held that there 
was no contract which so far as the into est was 
concemed was capable of being enforced and 
therefoto »t cannot bo said that this was a matter 
provided for by a written agreement in terms of 
the provisions of s 21 of Act Vllt of 1839 (B C ) 
Jaoat Coavdha Saha t Bibcvpsa ‘Vath Dat^a 
CaowDRCHT (1918) S3 C W N 291 

a 52 — Transferee of a jxwfwa 

of «oa irantferable holding whether can tnaie 
deposit under a S2 Where in execution of » 
decree for rent the landlord decree holder pto 
posed to eject the tenant of a non ttansferoble 
holding under the ptovisioai of s 3“ of the Bengal 
ActVin of 1635 and to avoid the ejectment a 
third person claiming to be a traosEstoo from the 
tenant sought to make the deposit provided for 
by the se tioa Held that having regard to the 
pimcinles laid down m the Full Bench case of 
Dajramoyi ▼ Ananda itohnn t B P 4^ Cn'e 
J72 » c J6 C7 IT V 971 the trauslerea could 
make the deposit Kau Krsaoah Das v OovAt 
Bam Siuiu (1918)) 23 0 W N 152 

— SI 59 64 CS— Beny-if /enancy Act 

(Vrit of ISS5) sate of non transferabte holding 
»» tx Cttfion of a decree for rent if prrmi«sv6fe 
«ni»r »n Dj» net— Banyil Act Vlll of 

1809 as 59 6f and 65 lehelh r govern such cases 
The respond nts who are 8 annas co sharer land 
lords of a jote in the District of Svlhet obtained 
a dcTTco for rent in a euit in which, tbs other co 
eharec landlords were parties and anphol for 
execution of the decree by sale of the nod trans 
fumble jote of the judgment debtors The lower 
Courts treated the case ua one falhog under the 
provisions of the Bengal Tenancy Act Held 
that tho case is gosetned bv the provisions of 
Bengal 4et VIII ot 1609 and not the B aga! 
TeMnev Ait As the holding is not transferable 
the decree holder cannot obtain satisfaction of Ws 
decree by the attachment and sale ot the non 
transfiv&blo holdni^ of the judgment debtors 
under the provisions ot 8 59 or a 6t ore Cooftba 
Bengal Act VIII of 18C9 AtoK C^A^DSA Paz, 

« Jaxusam Namasui (1918) 23 C W N 683 
» 158— 


See OcccPAXCY IlAia 
Set Pevt DrcnEr 


6 Fat L 3 408 
6 pat L. 7 641 


BENGAL SURVEY ACT (DENG V OP 1875) 

ss 4 5 6aud45 — Put-hcafton o/ noJiee 

prior todtniareation ich Iher nteessary—Resutanet 
to amin — Pennl Code { Icl VLl of JSSO) $s 147 
•JiH and 35S An umm WM directed to survey 
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SESaAL STOVEY ACT (BENO V OF 1675)- 

con.<f 

8S. 4 6 6 and 45— co’iiil 

certiia had nnier s 45 ot tUo Bengal faurrev Act, 
ISio and ho traa gircn a natico atAttn;; that tba 
snrrej waa to bo complelod by the 27 lb JanP 
I01>> SabacKjueatIr this tiQo araa extended by 
h Co’Icctor Tbs omn procoedod to the land 
on the 2»rd December ond shoircd tba 

a o-v'l tbs no ico which sta ed that the aurroy 
was to Us completed by tho 27th Jane Tlioy 
for iblr resisted him and were crcataitlv coanrled 
ofanod acounders !47oftb«P aalCode IltH 
that tho a cusod were not entitl J to resist tho 
STtia to re’y b* ause {ho time which appeared 
upon his warrant had expired IIcU also that 
the law did not rc|uiro tho omm to show any 
no I s to tho p itioners Tho latter part of a do 
of tho B njal Sarrey V t 137j doos not require 
tho pjbli ation of a pro lamatioa precious to tho 
demarcation of lanl under that s ction Tho pro 
clamation raquiroi by s G refers onlc to a surrey 
earned on unJ as 4 and 5 of the Act JoDaoi 
Paert Kino EsifEPOB 2 Pat L J 18 


BENGAL TENANCY— conW 
rentonders o'* subs (l)(li)of thoBengal Tenancy 
Act (VllloflSSo) on too ground that a part 
of tho land leased Jiad boon washed away The 
appellant deaiod their right to a reduction relying 
on tlio terms of tho lease and on 8 179 which pro 
Tides that nothing m this Act shall bo deemed 
to prorent a proprietor or a holder of a permanent 
toQuro in a pcroiancntlv settled area from granting 
a permanent muVarrari lease on any terms agreed 
between him and tho tenant The land avas 
granted br tho Government m 1880 to 
the appellant a preJccoasof ot a rent mcrea mg for 
a period of a ear* after which it was liable to surrey 
and ro assessment and tho proprietary right in the 
grant was to bo under contbtions generally applic 
«hl« to owners of e totes not permanently 
settled — Hell that the appellant had failed to 
cslabbsb that the land 'ras m a permanently 
settle 1 area and that consequently the rospon 1 
ents were entitled to a reduction of ront under s 
sub (/) {U) KnErniMosr Dtsi v Jibiv 
ICbishta KoNDtT xto OrnEns (ID 0) 

I L B 48 Calc 473 


8 . 41- 

See DaeuTE cOTCsnTcro land 

lL L B 37 Clio 331 

Se LiaiTATioT Act 1903 S it I Aar 
U2 6 Fat L J 51 

————8 41 Q2~^0fJ '—Elfcela/—’SuU/or 

eaitfM lot of ppis fl Uif incontitl nl ivUh 

p lie S 63 of tho Sirroy \ct is a bat to a suit 
Oy a pUid id arsiai wiom an order datermming 
A ooiaii y dmj s has bs)n male under the 
Sarrsy A for cjalrmatioa oC possoHion on the 
a'l ^atioa tUa^ ho hat b sa la eoa tn-iois poises 
eioa from o f> a t n o iar in h an order barin'^ 
uale s 41 of tha A t tho etis t of o (/>xil Court 
do re wji h is binliag on the parties as regards 
tu quiition of poiismoa Ivhon the pUmtifl 
sail for conirmation of pen ision oa de Uratioa 
of title alto m that ho is in possossion and proves 
hii title bat fills tn prora peisossion the Court 
os it no to awarl hun ro ovory of possession 
unleis on the fa ti olio jod in tho plain* the a tioa 
amian s to one for res oraCi la of possossion Amir 
J/jjj in r Iimm'it’tii II O L It il3 and 
OKi'np-iDnv U HI Di II C L II 151 distin 
Bi 3B uni KoEBi r Rait Puictap 
StV3H (1909) 14 C W N 396 

*” - — 8J 41 83— R juter kept m Suroej 
OJfi e shoioinj ithil are dinpiit Isnlt — fdnsisst 
bitUj An order ualers 41 of tho Bengal Sarrey 
Aot does not bmi tho Cinl Co art upon the queilion 
of title and does not preclude it trom Gnliag that 
during a p rioJ anterior to that order tho party 
against whom tbo order was passed was in posses 
Sion, ObAHAM P PUAXITDEA NatU lIlTBA(l9la) 
19 0 W N 1033 


BENGAL TENANCY 

. _ — — , Z> ^cteiep of artt of 

t nure — Peluetton of re U—Stalulorp rtyhl-~Can 
UarUnq oaf — Lund n» * inJarban-t — Pe mane»lU 
etUlei area — B agal Tenanev Act (TUI of lSS5) 
* S” *u5-s f (6) » li9 Iho respondents were 
tenants of land in the Nuadarbsns, holding from 
the deceased appellant under a permanent muLar 
rarl lease Ther claimed a reduction of the agreed 


— — .. .. Oceiipt'uv right — Con 

s'rac/toa of pat' t—J ole Itoi juih ata — Isiue deter 
min'd oJv rrJj 10 uc t ful parlij—0>v‘l Proeedare 
Cod (4 I I of 19IS) ! 11— B ngil Rent Act (X 
of ISyO) « 6 InlSijl a taminJar>,ratited to the 
appellant s predecessors in title an ijjra settlement 
for oi^Ut sears on on annual root the patta and 
kabuliyat \ roridcJ as to part of tbo land namoly 
ehir land (ot tbo pass ssion of whi h the sainia 
dar WAS then suiag them ns follows that the 
tamindir creating a jote of it and fixing lis 1 300 
as the yoacly rent shoull includo it in the Sjara 
rent that after tho otpiry of eight yeara a fau 
rent should be sottlsi in tho zamindar a nu share 
that until A fair rout was settled tho yearly real 
ofPs 1 300 should continue In 191" oocupatloa 
of tho efti» land having continued without a froah 
rent being s tthi tho aammiat after notice to 
tho app Uants suel them (or possession —Held 
that uDOia tho true ooustruotioft of the i;ara tha 
appellants hid not a pormaoent ri"ht of occupation 
of tho chtr UnJ and the zammdar was entitled 
to njssesaion Jardmt SKinner d, Co v Surat 
Sooiliri Dtbi L R 5 I 4 ISI followed A 
joto IS % general term and is not necessarily 
equiralent to a rai>ati jote it is Lttio suited to 
Ibo recognition of a pre existing right In 187? 
tho sauundar had sued for possession of tho ehur 
land and the tenants had pi aded (i) an occupancy 
tigu and (ii) that tuo suit w»s premature no 
attsmp hAvng b en raado to set b a fresh rent 
Tha tn»l Jud-’o maao a decree dis-nissiQg tbo suit 
ho hold that there was no occupancy right but 
that tha suit was prematuro Upon an appeal by 
tha zanuadar to the IH’h Court tho tenants filad 
a cross objection to tha finding that there was no 
o enpancy right Tho Hi h Court affirmad the 
<1 rco on the ground that the suit was premature 
and upon tho cross objection affirmed tha finding 
that there was no occupancy n„ht — Held that 
tha absen o of an occupancy right was not a r«i 
jadicata a'mlnst tha appellants since tha tenants 
had succeeded upon the other plea bnt that U 
created a paramount dntr on tbo appellants tg 
teplaca the finding and that ther bad failed t« 
oe^rm that doty IBniurra ZAjrcrDAri Cow. 
TAwr Ld V NabeshX ot (1920) 

4S Cile. 4m 
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BENGAL TENANCY ACT (Vni OF 1885) 

See Sale I L R 45 Calc 294 

— when charactei ol Tenancy 

changes — 

Sea Ejectment 

26 C W N 389 

Rale 40 nnflcr — 

See Jvmcuh PjjocEEnrNrs 

I I R 87 Calc 52 


BENGAL TENANCY ACT (VDI OF lS8c)— 

COnId 

provisions of tho Bengal Tenanc\ Act nould 
govern the annulment of under tenures and that 
the under tenure not having been annulled under 
tho provisions of the Bengal Tenancy Act this 
annuhnent was inoperaf u e though based on crrone 
OU9 decisions ol Court Bthenubi JvJswobe 
BIameia c Ahammad Au (1912) 

17 C W N 619 


— suit under— 

S'ee Speclvl or Second Appeal 

I L R 46 Calc 189 


— Raiyat person 

mducferf on land avbjtel lo agreement as to rent 
to be concluded tn /iiture hut iierer concfoded 
xnfaet — Uxa elataa llTiere m a suit for ejectment 
it was found that tho defendant had been pormittcil 
by the plaintiff to enter upon tho land subject to 
an agreement to be afterwards arrived at as to 
the rent etc but no concluded agreement nas 
ever como to Held that the defendant did not 
come within the definition of raivat in the 
Bengal Tenancy Act because ho had not acquired 
a right as against the plamtifif to hold the land for 
the purpose of cultiratmg it His pos>e sion was 
permissive At the highe t his position was that 
of a person known in England as a tenant at will 
or a tenant b} sufferance He is subject to evic 
tion at the mere will of the plamtiS though doubt 
less lie 18 entitled to reasonable time to remove 
h« effects Bepin CffAvcRv SmstAR \ Basasto 
K.7SUB CKVBBATiBTi (1018) 23 C W N 773 

A suit for a mere de 

elaration is rot one under the Bengal Tenancy 
Act 1*85 Even when a eujt is not one under 
the Bengal Tenancy Act 1885 evidence of long 
pav nient at an unchanged rale is relevant as show 
mg that the plaintiS has s bolding at fi\cd rates 
Tbo proposition that evidence of parBieut anterior 
to the publication of the Recora of Rights is not 
admjssiblo to show that t]ie plaintifi has a holding 
at fised rates is erroneous "PiRTin Chand Lau. 
CDOCDDABN. V SnETKII MoBAMrO TADir 

1 Eat L J 67 
, — _ J/ijidu jeuf /omi/y 

vhtiher fnanoger of can tue vvder the Act asrepre 
atnling the vf oU fanvli/ T1 e heid of a joint Hindu 
familj goiemed hv the Httal lara h i coni 
potent to sue as managing roeniljer of fl c / milv 
a person who has trespas ed on the waste lands 
of the feroilv — ^^betJ)e^ such a manager 

can 80 C as representing the whole family m a 
•nit under tho Bengnl Tenants Act 1885 ? 
UCBAJISIED SaDIK t KlIEDAN LaLL 

1 Fat L J 154 


— ^ — Bengnl lent Act 

{\12I cj UfOy-AniilmiU f vmitrUnxrt— 
Errontovi rtl >g» tf/eel of A tenure was sold 
after the Bengal Tenanev Act had come Anto 
operation in execution of a decree ja ed before 
that \ct was enforec^l It wa at that timo 
eTToreotislv held fj Coiirta that the pros! ions of 
the Bengal itent Act (\ Jll of ISCQ) and not those 
ol tho llpn'’al firnanev poicmoil siirh sales 
and the plimtiff lal annul'o I the under tenures 
m a nisnwr mnicicnt un Icr tie rlJ Tent \ct 
”o i.h n t hv n formal notice BA roiuirod I \ ll » 
1 T lu a suit Iv M under 

ul n« ‘r. of fitl an I reeoiery 

po* ci»lon vl hU under tenure iUU thst tl a 


— - 8 1 — Lond in avburb of Calcutta 

lei out tn 1S9S for S years — Lessee holdmo on 
till steed tn ejectment tn 2910 — Status of lessee 
non axupancy ratyal — Town of Cnlcvlta erten~ 
sioH of by otnenjmp Act— imitation — Bengal 
Tenancy 4et Seh III Art 1 (a) Defendant 
on 16tii December 1893 took a five jears lease 
from plaintiff of an agricultural holding ituated 
within tho present Bliinicipal limits of Calcutta 
but bevond tho limits of the town of Calcutta as 
(Ictermincd by tho proclamation of tho Covemor 
General in Council dated tho 10th September 
1791 1 sued under s 159 of statute 33 Ceo III 
c 52 Plaintiff on 9th Isov ember 1910 having 
sued to eject the defendant Held that until 
the Bengal Tenancy Amendment Act of 1907 
came into force the Bengal Tenancy Act applied 
to the case and defendant had in con eqiirnce 
acquired the status of a non oecupanci raijat 
vrhen tho Amendment Act came into force and 
this status was not affected by the provisions of 
8 3 of the Amendmenl Act which pave a new 
definition of tho expression Town of Calcutta 
asu ed in 8 1 of the Bengal Tenanev Act malm? 
it CO extensive in area with tho pre eat moaicipal 
limits of Calcutta The explanation addod to 
sub 13) of 8 1 of tlie Bengal Teaantsy Act by 
e 3 of Act I B C of 1007 is an amending tatiite 
and not merely one of a declaratory character and 
eonuot therefoce be given retrospective operation 
Held that the suit was barred bj Art 1 (a) to 
Sefa 112 of the Bengal Tenancy Act JorntAJt 
Kir<U> t JONAEl Katii OijoS£ (1911) 

20 C W K 25S 

ss 2 (12) 62 (1) (b) 179— Suit by 

ievanl for redaction of rent an accavtil of reduetton 
of area — Siipvlalton tn lease preelmling such rediie 
hon not enjortable— Permanently sellhd nrco 
tneantngef Bj tlietermsofthelcasetheplaintiffa 
Itcnants) veto precluded from denying their 
obligation to pay to the defendant (landlord) the 
full rent thereby fixed on tho giound of flood or 
dduviation A large portion of the holding 
having been noshed away tho plaintiffs suc<l tor 
reduction of rent under a o2 (1) (h) of the Bengal 
Ten-vney Act The terms of tho grant from 
Covemment under which defendant held the land 
within wheh tho tenure uas situated uere not 
such aa to render the lard to which it referred tt 
permanently settled area The settlement bv 
Oorcrtimcnt nith the defendint » as not per 
nanent settlcinrnt ns defined in b 2 (1") of tho 

Act Held that the lease to the plaintiff was not 

excepted from the operation of a .j- (1) (6) of tho 
Bengal Tenanej \ct b I”*! not nppljuig to it 
KbETROJIOM DaSI V JlBVN Kfisknv KrvDt. 
(PC) 25 C W N SSS 

Cess whether rent — 

Monev payable under Iho 1 engal 2>numgo Act is 
rent VIanjutma %atii Jlirrxn r Anath 
Banduu Fal 23 C W N 201 
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BENGAL TENANCY ACT (VIII OF 1885>— 

(o Id 

ss 3 (3) 4 116 Sch UI Art 1(a)— 

Kbaiirit land UnnnI of for o term — iui/ to eject 
oft r txptn/ t/ lenn — Limitation — r«nai>< if «on 
ceenpancy roiyof — Effect of repeal of a 4a It is 
onh under Chap ^ 1 of tiio Bengal Tcn\ncj Act 
that the status and rights of a non occupancy 
raiaat can be acquired and as tint chapter does 
not apply to the pn\atB lands of a proprietor 
Ate nut of such land for a tena of 9 years did not 
acquire the status of a non oeeupunej raiyat and 
at the expiry of his term became liablo to Le 
ejected as a trespa cr Art I (o) of Sch 111 of 
the Bengal Tenancy Act did not npp)\ to tho 
landlord s suit to eject such a per on Art I (n) 
of Sch III of tho Act did not extend tho limitation 
of SIX months to suits to eject persons nho had 
not been non occupancy raivats within the mean 
mg of tho repealed a 45 S3 (31 la merely a 
delinition and s 4 merely a section apecifviiip tho 
clis ea of tenants to which the Vet applied ‘'s 
3 (3) and 4 did not separately or eonjointlv create 
or confer upon anv one anv status or an> right 
Jtr^PVATH D»«s i Jt'tKi Sd-ou (P ( ) 

26 C W 83S 
ss 3 (8) 104 107— 

Stc Pem I L R 38 Calc 2“8 
I yS 3 cl (9) 80 — IhUing mraninyo/ 
— 5ut< to en/anee rod of undindij alare of land 
tomnri <2 in a (eiianey mitntainahility of Where 
the I ind held by a raiyal eonsi ted of entire parcels 
of agncnltural land and an undinded shire of a 
pared of homestcid land Held — That it woe not 

A holding within the definition of holding in 
8 3 el (9) of tho Bengal Tenancy Act and a suit 
for enhancement of rent under s 30 of (be said 
Act did not lie in respect of such undivided share 
The law is the same whether the undivided interest 
IS created by a co sharer landlord or a sole land 
lord or where as m the present case the original 
tenancy has not been proved and is based on the 
result of settlement proceedings under the Bengal 
Tenancy Act Jlariianandan Rat v Maharaja 
Keaho Praaal Stnyh 2 P L J 55% IP L W! 
"98 11917) referred to BifAaaK Das Acnaiui 
CHOWDBiniY I SoMiNCDDi alirta Saki Matbab 
(1910) 24 C W N 1022 

ss 3 (rfi) 88 (3)— 

See Collector 1 L R 40 Calc 465 

s 4 — 

& 3 

See Mortoaoe 2 Pal L J 353 

Rait/atatfxedrenI who 

1* Inmi if iinpliea fixtl;/ of rent — Sthnyee 
til an «ndfr raiyat a kabaliyat if imports permanent 
leritable yrant—Uiider rn / iti intere I if heritable 
Tho use of the word kaimi imports not fixity 
of rent but onlr permanence of occupation of 
land The d eripliqn of a sub lease grantel 
by an oeciipaiicj rniy-it as stA/ijce tifcul 

I/ll dll not ncccs arily imply that the granteo 
was intended to ha\o a permanent bentable 
intore t — an interest which tho roiyit was not 
author! ed to create by law The interest of an 
under raiyat is not hentahle 4rip J/o>i>li{ v 
Pamralaii MonI I 1 L P 31 Cal 7S7 $ 

< II V 4i9 refcrreil to IIeiier Alt p Kaui 
Kiial.«i 1101 ) 19 C W H 1129 
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BENGAL TENANCY ACT (VRI OP 1885)— 

CO Id 

ss 4 6 20 44 45 116 180— 

See Non OcccrpaNcy Rights 

3 Fat L J 1 

ss 4 49 113 les- 

see OcCUrtNCY PlQUT 

I L R 4S Cale 43 

s 5— 

S e \ tND Tenure n Besoal 

L R 45 I A 193 

See Non Occupincy Rights 

3 Pat L J 1 

— Tenure holder or 

raiyal—Orig lalterim ii/eu vnombiguoua tf nitj 
be altered by eoniict Where tho terms of the 
original lev o aro not ambiguous the question 
ahether the tenant is a tenure holder or a rail at 
mu t Ic determined from those terms and 
without rcfcienco to tho siiV sequent conduct of 
the partie The nature of the tenancy cannot 
bo altered bv tho subsequent conduct of the 
parties to the detriment of under tenants 
Promotho Nath Kumar t Nilsiaxi Kumap 
(1911) 15 C W N 902 

Erronen’is entry m 

Selllentcnl Renl RoU at to tenants stalita-^aif bj 
tenant for deelirnt on of s^al'is — Limilalionr— Tenure 
holier or raijaf lenirt whether — Original purpose 
aaterlaiiitd etidence of subagnent condwef and 
snrroundi i<! Cl c in ta i es to ihei change of purpoH 
ichether idmtssible — ( hange of itilia by aareem at 

— irea presn mtioii from — Pcb'ittal Hell that 
tho tenant who was admittedly in occupation of 
1 ^1 > bighas of land had sticeeeded in rebuttm 
the pro umption under e m (4) of tho Bengal 
Tenancy Act and established that he was an 
occupancy raiyat Per N CitATTCEJEA J — 
It is only m ca es where the terms of the leaso 
creating the tenancy are ambiguous or m eases 
where there is no written lease and it is not cl ar 
what the original pnrpo o of tho tenancy was 
that the Court should tool mto the subsequent 
conduct of tho parties and surrounding circum 
stances to dctoraiino tho natur of the tenancy 
Once however the original grant is clearly shown 
to be raiaati by a lea e unambiguous in its term 
or by other evidence where there is no written 
lease tho mere fact that the tenants subsequently 
sublet the land would not alter the character 
of the tenancy There is nothing to prevent 
the landlord and tenant notwithstanding the 
existence of an unambiguous lease to alter t’lo 
anginal nature of tlie tenancy by aiweemcnt and 
there may possibly be ca es where subsequent 
conduct may be set up as cmdenco of such agre» 
ment But where no such agreement is set up 
and it IS clearly proved that the land was orimnally 
acquired by the tenant for cultivatinz it hniyi/f 
or ba lured servant or bv members of his family 
tho chaTacler of the tenancy vs not ailected by 
tho mero fact that the Ian I was sib eqaentiv Kt 
oit to tenant J/ liapar Z mindiry Co Li 

a Slam Lai 1/i/ter /J C TT \ expL n*va. 

Prohooa Nats P^a r Vsipudoix Mandal 

(1911) 15 C W N 896 

Tenure hold , or raiyil 

—Consiraefion of ha e—Prtiump' on In de^ilmw 
the question of tho character of a hoUing not 
only the ori-in of the r«nan y but alw the »ubsa. 
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BENGAL TENANCY ACT (Vm OF 18B5)— 

contd 

• s 5— cojift? 

quent conduct of the patties should he tahen into 
consideration Where the original area of the 
lands taken vras considerably more than what 
could bo cultivated by the tenant himself or by 
members of his familj or by hued servants or 
with the aid of partner and the tenant himself 
was not a mtmoer of the cultivating class and 
where subsequent settlements were also of largo 
areas and the total area held by the tenants 
exceeded 1 300 bighis — HtM that the e circutn 
stances led to the conclusion that the e lands were 
taken for the purpose of etthng tenants on them 
and that the Icdse was a tenure Where a lease 
stated you shall enjoy the junglelands on bring 
ing the same under cultivation and on cauaing the 
same to be held in jote by other persons Held 
that there was nothing in the‘«o words to tender 
it improbable that it was intended that the land 
should be brought under cultivation by establishing 
tenants thereon Midnaptju ZcMnnAUV Co Lt> 

V Sham Lat, Mittep (1910) 15 C W N 218 

— , Tenure bolder or roiyat 

— NeelajnQilon (case if necessarily rai^oti feoie — 
.RaM'Qf V ed Ipcsuy ffr all tenanis — hoHa 
if means under raiyat o«(u —Suit (o estawah 
fla\nUff'a status as raiyof — -Under tenant if n*eea 
sary parly Casual mention of the tenants as 
raiyats in judgments in suits m which no issue 
had been framed or question raised ae to the 
status of tho tenants cannot be regarded as the 
recognition by Courts of the tenants status as 
raiyats The word raivat is eomotimes used 
m official documents to mean tenants is general 
A korfa tenant is not necessarily an under 
tenant of & raijat Ho is a sublessee whether 
of ft (aJuidar or of ft raiyftt Tho reservation by 
tho chakdars of certain portions of the land for 
their own cultiv&tion did not militate against the 
conclusion that they were tenure holders The 
definition of tenure holder m s 6 (7) of the 
Bengal Tenancy Act merely fonnulsles tho pre 
existing law and tho insertion of tho words 
bringing it (tbe land) under cultivatiou by 
establishing tenants m it introduced no change 
in the law The section subject to s IOj applies 
to tenancies created before as well as after the 
Bengal Tenancy Act In a suit to establish tho 
status of the plaintiffs as raiyats the under tenants 
are proper but not neces ary parti s Keclama 
tion lease if nccessanij raiyati lease considered 
SZCEETABT OT STATE TOB IvDlA t JadAV CBAWDsa 
Mqea (1016) 21 C W K 452 

s 6 (I) (/)(b) (5) s 103B— Sl-ilM 

of tenant vketker tenure holder or raiyat — Purpo « 
for icKich land iras acgnired and extent of holding 
or tenure — Jlfode of determining status — Freswinp- 
(ion of corTee(n<»» of entry m Stcord of rtgMs 
— reiuHal of bj proo/ of a»endan( circum 
stances showng tneorreclness The defendant held 
more than 2 .jO acres of land in a village wluch 
formed part of tbe plaintiff s vcmindari in the 
district of Cuttack under a lea o granted by tho 
plaintiQ 8 predecessor in title in 1^1 to a person 
who assigned it to the defendant in 1907 In 
p^roccedmps taken to prepare the Record of 
rights for the land covered by the lease the 
defendsnt wss entered as a tenure holder but on 
Ins objeetton the Assi lant ‘Settlement Officer 
seeorCed lum as a settled raijut at ft fixed rent 
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eonid 

S 5 (f) (^) (b) (S' s 103B-coi-(d 

The lease was an ordinary reclamation lease of 
the land permanently to the le see at a fixed 
rent to mate it fit for cultivation according 
to voui will and you shall hold the same by cuUi 
vating it or having it cultivated and tou shall 
be competent to make such other arrangements 
or adopt such other convenient steps as von consider 
nece sary for cnltivatmg the same ’ In a suit 
brought under the provisions of s lOG of the 
Bengal Tenancy Act (VlII of 188i)) for lectlfica 
tton of tho entry by recording tho defendant as 
tenure holder Held on the construction of 
the Act that in dctermimn^ the status of a tenant 
whether ho is a tenure holder or a raivat what 
has to be considered « (a) the purpose for which 
the land was acquired and (b) tho extent of tho 
tenure or holding Fixity of rent was no ciitenon 
for tho determination of that question for a 
tenure may bo held at a fixed rent equalls with a 
raiyati holding The statutory presumption under 
e fi sub s (5) appbed to tho defendant as holding 
more than 100 acres and the purpose appeared 
to bo that the land should not be cuItivatedT by the 
personal agenev of the defendant himself Hera 
the land was leased to & man of means a resident 
of another place for tbe purpose of reclaimuig 
the land and rendering it fit for cultivation tho 
agency to he employed for cultivating it boing 
left to bis d:»cretioii Tho Courts were right 
in looking at the attendant cireumstaneea to 
judge of tho purpose for which the lease was 
acquired and to determine the status of the 
defendant Tbe presumption under s 103 B 
that an entry in a Record of Bights finally 
pubbshed sLall be pipsumcd to be correct until 
It is proved by evidence to be incorrect was 
fully rebutted by tho circumstances referred to by 
the majority of the Courts m India in arriving at 
tbo conclusion that the defendant was a tenure 
holder and not a raiyat DESEimsA Nath Das t 
Bniui>BE5DBA IMavsi^gii BniuMAnnAR Roy 
(1918) I L B 45 Calc 805 

SS 5 (7) (2) (5) 1&— lease before 

the Act — Land partly cuUiiated by tenant if neces 
sanly raiyati — Jleelaiminy lease land (aleii to be 
cultnalei by setdin!; tenonis area excudmg JOO 
btghas — Emdenre of conduct if admissible nhen 
kate «?*arsiiyvau«— Tcffa"! raorded ra ga' 
vnihottt contest & 6 (5) of the Bengal Tenancy 
Act applies to tenancies created hffore tho Act 
Tho Bi'ngal Tenancy Act which was intended to 
regulate tho relations of the various classes of 
the agricultural commuuty applies and was 
intended to apply to tenancies in respect of ogn 
cultural land whether created before or after 
tbe passing of tho Act Where a prajagiri settle 
meat was made of land in area far in excess of 
what IS usually held by a raiyat and tbe full 
rent was payable after a period — a tenn which 
usually finds place in leases of tenures Held, 
that tho word praja means a tonantr— and 
tbe presumption that the lease was a tenure 
ftpphed and was not negatived by tho fact that 
bv the terms of tbe lease tbo lessee undertook 
to reclaim jungle in tho hope of acquiring a 
jurglehvri right in future and was to continue 
to hold and enjoy the lands from heirs to heirs by 
binding tho l^d under cultivation by settlmg 
tenants The definition of a tenure as contained 
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eortd 

S. 5{/) ( ) (5) 19-<dr^£? 

la the Bengal Tenancy Act (a 6 sub a (J)) intro 
dneed no new latr and in anv ca o the \ct applies 
to a tenancy created before the pa aing of Iho Act 
EttJ that the language of the lease being con 
Eistent only with the interest granted thereby 
being a tenure cridcnco of the aubaeqncnt con 
duct of the parties was inadmi siblc The role 
u that eridence may bo gircn to explain but 
not to contradict documenta the meaning of 
which la doubtful and auch cTideace may consi t 
of proof of the mode m nhich property has been 
held and enjoyed thereunder But where tho 
meaning of the words in the document la on 
ambiguous the sub equent acts of tho parties ate 
not admis-ible to comtruo it whether the docn 
ment be ancient or modem W hero in a pro 
cecdmg under Peg \^I of l‘!23 held m 1877 it 
was clear that there was no di puto as to the 
status of the tenant within s 14 and no official 
proceediDga were incorporated in the ruteilofi of 
acttlement the mere fact that the tenant was 
recorded as a raiyat dots not preclude (he Govern 
ment from contesting his claim as such e peeially 
as St the time of the record the aharp distuaction 
which BOW exists between raiyats and tennre 
holders was not eo well recognized Sccpb 
T«T Q? Stare roe I^eia \ Goctmo Frasiiao 
Basis (1916) 21 C W N 605 

8 6 (2)- 

5<« TasTrrs 1 ajfos 

14 C W N 872 

s 5 (2) 20 (J, 44 and 82— 

Stt Nor OcccPi'icT PtouT 

I L R 41 Calc 1108 

f 6 (0)- 

See 0ccc^a^ct Rarrat 

I L R 16 Calc 100 

■ ' lu effect — Pretumplion applicaMe (o 

a tenancy extslin^ before Ibe commencement of the 
Bengal Tenancy Act Cl (5) of e 6 docs not 
create any new rights or purport to alTect 
any right created before the commencement 
of the Bengal Tenancy Act It simply 
furmshes a mode of proof of the character of 
tenancies of certain dc enptioos If the area 
held by a tenant exceeds 100 standard bigbas 
and a question arises as to the status of such n 
tenant tho Legislature lays down that tho ten 
ancy is to bo presumed to bo that of a tenure 
holder but the presumption thus raised is re 
buttabte The clause is consequently a pro 
TisioQ not of substantive but of adjoctire law 
It lays down a presumption and changes tha 
burden of proof hereas in the absence of 
the presumption tho party who affirmed tJist 
the tenancy was of particular dc cnption would 
bare to giro oriJcnco in support of his conton 
tion the pre umption where it applies relieres 
tho party reljmg thereon from the obligation to 
fttmish such proof in tho first instance There 
IS no walid reason why the presumption shoold 
not be appbed to a tenancy which existed before 
the commencement of tho Bengal Tenancy Act 
The presumption embodied in s. 5 clause {5} does 
not incorpomto a novel principle into our law 
but merely codifies what bad been a recognized 
doctrine under the old law The only diSereneo 
caused by tho adoption of the presumption is 
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Contd 

9 6{5)— coi/d 

that wo hare now a definite rule of eridenco 
a crystallized mode of proof Dhanput Stngh r 
Cooman Stngh W B Oap Act X 61 

Gopee Alohan t Sibchunder 1 W It 6S Sara 
Chandra v Batubvddtn 16 C L J 271 Cogdel 
T Batlnay Co 132 A C 8o2 followed The 
fact that a tenancy had been sub divided into 
two tenancies before the Bengal Tenancy Act 
would not prevent the application of snb s (5) 
of s 6 in dctcnniiiiog tho character of the tenancy 
Tho tenoro was divisible and the fact of sub 
division was not a breach of its continuity Each 
fragment carved out of the origmal tenure re- 
tamed Its mcident 4dif v Stilhraj 17 O L J 
43o Chandra Kanla v Bam Krishna 20 C IV 
\ 100’’ followed Proof of tho purpose of the 
ongmal grant determines tho re'll nature of the 
tenancy Durga v KaUdas 9 C L B 440 
Bromotfo A<ifA Kvmar v htlmont I vmar li 
C L J oS Promoda AnfA Poy r -frir jdtfin 
Jfandal IS C A 89b followed Mahabtr v 
Fot 9 C L j 467 Su lul Karim v SaUsh 
Chandra 13 C L J 418 Bityananda v \andi 
Aumor 13 0 L J 415 la te bchool Board BUe 
bow for Parish of Pulborough [1S94] 1 Q B 7.5 
In re Alhhmney [1808] S Q B 547 Mam v 
Stark 15 App Cos 3Si Beyttolds v AUamey 
General [1896'} A C 240 Bengal Indigo Company 
r Boghobur bas 1 L B 24 Call 27“* ref rred 
to Mahoram Claprast v Tclamvidin Khan 
IS C L J '”’0 distinguished JsOABAVsntr 
Sjuba V Uaonauovi Dassxe (1010) 

I L R 44 Calc 565 

— — Held that a tenant s 

possession under a Zurpe hoi lease which merely 
provided that part of the rent be paid in advance 
was that of cultivators and not c editors as well 
and tenants could acquire occupancy ri'^hts 
Dimodab VaratAV CHOTmnni i DALOteisn 

15 C W K 345 

— - ■ Where tho lower bppolhte Court 

held that the presumption under s ^ d (d) of 
the Bengal Tenancy Act that a holding comprising 
an area of more than 100 bi^bas ol land was 
a tenure and not a raijati holdin" had not 
been displaced by tho contrary being shown 
Etld that it was not open to the High Court in 
second appeal to interfere with the finding of tho 
lower Appellate Court that tho holding was a 
tenure Svlatu Doss v Jaduralh Bass S C 11 ^ 
774 referred to RASUxt’J Dis Houavta r 
Tub iliovAPor ZcaicniABV Co Ln (1912) 

16 C W b 725 

S3 5 (5) 103 (h) 104 (h)— Tenure 

holder or raiyal —^ue^onof fact — De/inilion 
tntheAct if reprotfuccii If e mrarin(7 the tronfs had 
frenoushj borne Where tho question in a suit 
under a 101 (X) of the Bengal Tenancy Act was 
whether they were raijats or tenure 
holders //c7d that the que tion ultimately 
depended on questions of fact and that one must 

look to the attendant circumstances to judge 
of the purpose for which tho land was acquired. 
That it lay on the plaintiffs who had been entered 
in the record of rights as tenure holders to rebut 
the etatutory presumption that the reeord-of n^hta 
was cotrect [s 103 (A)] and as the holding exce^cd 
100 bighas, the further etatutory prwnoptioa 
that the holdem of it were holders (t 8 

/ \ 



( 271 ) 


DIGEST OP CVSES 


( 272 ) 


BENGAL TENANCY ACT (Vin OP 18S5)— 

cortld 

ss 5 (o) 103 (b) 104 {Yi)~^an(d 

(5)] The judgment of Tield J in Durjo 
Prosunno Glw^e \ Kahdns Duf J L R 21 Calc 
244 docs notr support the proposition that the 
definition of raivats and tenure holders 
given m tho Bengd Tenaney Act did not reproduce 
the meaning which they had prcviou ly home 
Bajam K.\vtA Ghosh v Secretaii\ oe State 
TOF India (10181 23 C W N 649 

ss 5 (>) 116 — 

btf Landlord and Tenant 

I L R 38 Calc 432 

s 6 and 7 — PermaneMt tenwre 

7ie?d nl find n Enhancemertt cj rent by com 
promise i/ mcile^ rent enAanctble under the 
BtrtQal Tennni j let {\ III of JSSu) ss 6 nnd 
7 V pc naanc nt teiiurt the origin of nhich could 
bo traced had to 1818 waa held under a leaso 
in which It avaa tipuhated that there shall be 
no merraae or diminution of tho tent of Ps 17 
sicca In ISu there facing htigation the tenant 
for tho time btina entered into a compromise 
nith the zemindar h\ uhich he a'^ees to pny an 
enhanced rent of Ra 108 13 13 gfs lldd 
that from the mere fact that the rent had been 
once enhanced it did not follow that »t could be 
enhanced again That although bt mutual agree 
ment tho r nt uaa enhanced from Us 17 to Ra 
108 13 13 the tinano which was id<.niical with 
tliat which had b tn traced to ISIS continued 
to he subject to tho provision again t increase 
in the original leaae Pasuhcj Das Mohahta 
r The Midn AF tT ZEnnoAP\ Co Id (1912) 

18 C W K 725 
2 . . ■ - I ■ pint enhanerment of— Port 
of frniirr crentri fac/orc Prrmenrat SeUUtnen' 
bnl erparitlfd bj Msig orient and hell at pro 
jioflional r «f 6i/ air t|nfr— ConfinnaCorj saiiaci tf 
creatft new l<n i« tMien a part of a. tenure 
exi tmg at th date of the Permanent feeUleroent 
was assi'Tied suhjtct to confirmation by the land 
lord a sfinad granted by tho landiorcl in fasOur 
of tho assignee confirming the traa fer and allowing 
the assignee to hold his purtha cd share on pay 
ineot of a proportionate share of the original 
rent did not create a new tenure and the rent 
pajabfo was not fufalo to enhsneemen' except 
in the circumstance specified in clauses (o) and (6) 
to e 6 of tho Pineal Tcnanc Act IIookebjeb 
J — It is will settled that tho continuity of trans 
ft-raWo fenuT is not aOecteU bj sub division or 
bv consolidation Udoij Chandra Aorji v 
A rip ndra Narai/uv / tup t L P oS Cole CSf 
A c id C If t 4{0 comm nted on CitAHoiiA 
KaNTA CraKKABATTI l PaU KUDUPiA MAnAEA 
NABi It (lOK) 20 C W N 1003 


'' r s fl 16 C W h "25 

20 C W r 1002 
- — — — i,fa < for rrcfttmahim 

of junft — PnU fijti in jurp<j i rent taryin^ 
iMl^ nrr'i— \nti«re of frnanri/ q I on of laie— 
rnhanefinent It hero a hasp found to Ik* bew 
tnth contained a stipulation j roviding for aa<u*8 
mrnt of adlitional rent for excess lands found on 
measurement at tho rate of » as -Ip pirbigha 
ttl n rate fixrd for the lands leased) and wss (rata 
timo to time rtnewed as adlitional are as were 
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CO fid 

— S 7 — conW 

reclaimed and included m the lease subject to 
tho same stipulation and in this way tho same 
rale of rent prevailed for over CO years though 
tbo total rent went on increasing with the increase 
in tho area and it appeared that during this time 
thcro was one instance of transfer and several of 
sacce siOQ ZfeW that tho proper inference to be 
drawn was that tbo rate of rent was permanently 
fixed Robert irafion <t Co r Radha ^<a^h Sinyh 
1 C L J u72 referred to That tho rate being 
fixed by contract no enhancement could be 
allowed under s 7 Bengal Tenancy Act Tho 
question as to tho nature of the tenancy was a 
question of law Sulaiu Das v Jadu A afh 8 
C W S 774 t'AiinAYAD Cini t, MiDHArtm 
ZntrsDART Co L» (1910) 15 C W N 263 

— — i'lihoncfni nl of rent — 

PeriBaneiicy — Iiimt/afion In proceedings under 
Chapter \ plaintiS made an spplication for en 
bancement of rent defendant jesj ted on the 
ground that it had not been changed since the 
rerraanent Settli ment and could not bo « nhioeeil. 
pKintift wilbdnw Ins application with libirtj to 
appiv again winch ho did mote than 1. years 
aDerivards under e 7 Held that Limitation Act 
did not bat his action BWENprA Iajshose t 
Mahomed Doai^tehav 22 C W H 856 

85 7 30— 

See Besoal Tenakot Act s 188 

I L R 88 Calc 270 

. - . ■ — 7 and 166— 7he institution of a 

suit for enhancement of rent is a hing autho 
rised within t 188 in the ca e of tenure holders 
as well as occupancy raiyats Pot Jotivdha. 
Nath CHOwDinii i 1 RAtAVTA Ivumah Basewi 
15 C W N 74 

g 11_ 

6ee 8 19c. (e) 18 C W N 338 

S3 11 12, 18 and 85 — The uord 

Tran frr as used in » IS (a) includes a Lease — 

5 85 11 eonIrolUdby * ]S — h re two eo ordinate 
sections are apparently inconsistent an cDort must 
be made to reconcile them If this is irapoa ible 
the later will generally overnde tbi* earlier but 
a particular enactment most be construed strictly 
ngvinst X general provision Vmae Chand Poy 
t PrASANNA Dasr 25 C W A 9 

Set ■? 195 (e) IS C TV K 338 

^Imendinji Act / 1 C 

of lOOo— Portion of tenure sale of by fcjjistcrcd 
tnefrument — ^ on payment of Tandlor^s fee — TtUe 
if passes— Purchaser rlloieing tender to reprt ent 
him to landlord— Effect on rent sale Tho transfer 
of a portion of a ttnuro was complete upon regis 
tration although the landlords fee was not paid 
and no notice of tho transfer was given to him 
Aristo BuUui. Ohose \ Amlo Lai SmjA I L P 
J6 Cole C42 CkinlnmoTii Dull v Lash Pehary 
Slondal I L R 10 Calr 17 lUrntndra T ath 
J/wiriyce v Anwar- hath Roj 1^ C 11 ' d7S 
and 6imb Chandra Cuha t Shayendra \alh 
Chattayee J6 C II N C4 relied on But where 
the pBixha er subsequent to his purchase allowed 
his vendor to represent hun before tho Innllord 
paying rent m the tatters namo the landlord 
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iras entulocl to (rime liia suit fcr rent without 
itnplfi line the j urelia^cr and the sile in execution 
of tho decree obtained therein pxs^ed tho entire 
tennre \Lr ■'IinutcD < ArriBiDors Binrw 
{I‘’15) 20- C W N 355 

- ss 12 63 Sch II— tenKre 

tran ftr of — TfiKi d Iran ftr r or trinsjtrer — 

(Tender of rent /y Irinferet eoijded Uith d mand 
f,/ slatviory r (eipt >f ta' d lend r — landlord if 
mnj »n» /f on g nng rcetipf in anot/i r Jorm The 
transfer of a permanent tenure under 8 12 of 
the Bengil Tenanci ^ct is coraplcli, ns soon as 
the document is re?i tereil nnd a rxlid tran fer 
under that section operates to di«charffc the Iran 
ferer from the liabilitt to pii-rent which thereupon 
pas.es to the trand ree \i a eon eijitence tho 
transferee h comes by opentjon of law the tenant 
of the tenure and tho trsnsfirer e a s to b the 
tenant though he is not tbcrcbv n>e a. irilv 
absolred from InbiJitj under the tenu of tho 
contract between him and the Ian Hord Such 
fi transferee when ho ttnl rs rent as tenant is 
entitled und r <"3 Ilen"al Tenancy \ct to 
claim a receipt with ha name tb«r on as (hat of 
the tenant tVliere tho landlord upon tho trins 
iereo s demanding it refii ed to grant such x re 
ceipt nnd propos d to grant another describing 
the original tenant ns still tho tenant of the tenure 
»al the transf reo as merolv the per on ift occupa 
tion thereof // Id that there nas a ralid tender 
vrronsir tefu cd by tho Undlor 1 \ tender is not 

Titiated b cause a rec ipt is asked A tenant 
who tenders rent svith a rciiucst for a receipt m 
the statutory form does not seek to impos on 
the landlord any condition on which h ■ not 
entitled to insist and when the landlord refuses 
to giyc such arc ipt and offers to grant a receipt 
SR a form which would compromise the position of 
$he transferee there is an improper refusal of a 
valid tender Plp Cuavp Gnose t Narcsors 
l^isiivv Giiose (lOU) 19 C W N 112 

a 15 — raiUiro on the part of heirs 

to comply Mith s la doea not necessiril} entitle 
the landlord to treat one of several hens of tho 
original tenure holders as reprcaentatiae of tho 
Tenancy Spimati Faizun>fsa t Ra itapa"* 
CnowDHTTx 26 C W I« 13S 

» as 15 16 -^oinl landlords one of 

tchom /athd to conplj uilh (he rejuircmeita 
of » lo — EOeel — C I I Proced ire Code ( del t 
of 190S) « IIS — Charter let < 4 and old 
Lhap 104) s 15 & IG of tho Bengal Tenancy 

Act was Rot intended to defeat in its entire y a 
suit brought by one of SCTcral landlords nho is 
not m default m respect of the requirement of 
e lu merely by reason of tho failure of his co 
ebarers to comply with thojic requirements Bbero 
A CO sharer of tho plaintilT landlord not having 
oompliel with the r quirements of a 1 of tho 
Bengal Tennnei \ct the jlaiiitiff brought x uit 
against the temnts for ih tntire rent making the 
d fxultin„ co sharers jroformt d f ndxnt Ildd 
that tho phmtiff "as not tntitl d to g t a decree 
jn re pect of the cntiri rent pasaWo jointlr to 
himsilf and his co shar r but a de r<c shout t 
bo made in favour of the plaintiff m re peot of the 
share of rent pxvabli to himself and if his co 
sharer docs not coinjlv with the requiixmcnta of 
s lo before tho decree IS mad tho claim in respect 
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Could 

SS 15 16-con/f 

of tho share of rent payable to the co sharer 
should bo dismissed Where the lower Court 
dismissed the plaintiff s suit for rent in its entirety 
on tho grOTjnd that his co sharer not having com 
plied with the requirements of s lu of the Bengil 
ronxncv \ct tho whole »uit mu t fail Meld 
that tho High Court could interfere m such a case 
unders 115 Civil Procedure Code 1908 and under 
8 1.1 of the Charter Act Taeivi Chapas 
B iSERJSE t Chavdba Kcmar Dee (1910) 

14 C W N 7SS 

— — — — — — Permanent tenure sue 

eeistoa to Voficr of suceesiion to landlord— '\olfce 

giien after decision of frit Court effect of In a 
suit for recovery of rent bv a person "ho had sue 
cevded to a permanent tenure the defendant 
) leaded that the suit was barred by s IG of the 
Bcnsil Tenancy Act 183 on tho grcmntl th t 
thoprovi ions of s li/ had not bten complied with 
bu thi* objection was not seriously pres cd and 
tho suit was de reed The defendant appealed 
Awl pending the disposal of tho appeal the pro 
visions of B 15 were complied with Hell that 
(ho phinfiff was entitled to recover the rent sued 
for Naeavan ProstD I Gajo NIahtov 

2 Pftt L J 701 

16— 

Sec 8 15 14 C V7 N -88 

17- 

See s 10 (c) 18 C W N SS8 

s 18 — Paij/at at fired rent— Proof 

of permanene’/—^ijeh raiyril if 9»aj grant leases— 
Siiblestee if may applj for dfpoiif under a ItO 
(3) Where a raiysti lease explicitly stated that 
It was granted upon a rent of Ti o a year that 
tbo tenant would enjoy the land from gemration 
to generation and that the hndlord vviuM not 
claim more rent than what was settled tho lessee 
wasaraiyat at a fixed rste ol rent an 1 his interest 
was and<.r s 18 of the Bengal Tenanev \ct sub 
jeet to tho same provisions witli re p et to the 
transf r of and succession to tho hoSdinc a* that 
of St peninnont tenure holder under a 11 The 
term tran fer as used m s 11 or s IS of the 
Bengal Tenancy Act me udea n tea e Tho pro 
visions of s bi of tho Act aro subject to those 
of 8 18 and the former s ction has no application 
where s 18 applies IVh re a raivat at a hxed 
rate of rent granted a inalurart maura. i sub 
leaso in favour of certain p rson and tho fatter 
in ord r to save tho holdin from sale in cxecu 
tion of a rent docrco obtained aziin t tho raiyat 
applied to deposit tho decntfll amount under 
a 1 0 (d) of tho Bengal Tenanev Nc Mild 
that they were entitled to do so Hull Momv 
Pal r km. Krishva Bo?e (UlJ) 

19 C W N 1127 
■ — . Pai jat hold ng at fixed 

rale if can cut and appropr ate tre s—Tre s~~ 
Presumption under s SO as to fxilj of r nt if 
ap^iealle in a SmoU Cause Court suit— Status 
(f tenant if ran be drtrmin d in sueh siit A 
raijat holding at a fixed rale of rent has the n^ht 
to cot and appropriate trees Padhiea Nath 
Pvt r SviiiR Faeie (191") 21 C W N 636 

— — s 18 — 'tection 19 of th P nga 
Tenancy Act can refer only to per«oa3 who bem 
raiyats within the dciloitioa to be found m s 
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■ e 19— f 

6 hsd acquired a right of occupancy prior to 
the pas mg o£ the Act SEcrmnr of State c 
GonSP I*EASnAD BATtS (1916) 

21 <? W N 505 

s 19 21 — Perion cfaiwinj to te 

ratfjat at fixed ralet tinder tKvahd luue if may 
Aate acquired oeeuponcy rigft Ij postaeioti — 
PemoncRl Uaee by Etrida uidov ticehe i/ecir< 
oecufutiim under — of <xeuj>a?>cy acquired 
btjore Act «an«3 c/ Bhvt AafA hatlar y 
Surenii'a ^a!h i>ulla J3 C B V J025 is do 
authority for hoMmg that a person who claims 
the higher statos ol raiyat at Csed rates caonot 
tf the claiQ] u disallowed, fall bach npon and 
Mtabli&h if he caa the lower status of an occu 
pancy raiyat A permanent roi^ati lease of land 
in which the grantor has the qualified interest 
of a Hindu female heir is invalid But the Ic sees 
would nevertheless acquire occnpaocy right in 
tho hoJdic" after IS jears po*" ejiioo as ratgai 
Where euch lease commenced in filarch I8i3 
Utld that irrcspcctiTo of whether the provisions 
of the Bcnpal Tensnoj Act operate to prevent 
the acqvuailion of occupancj nght by a person 
cbuzu&g to lo a ra yut at hvcj rates or not m 
this c..ee occupancy nght was acquired before 
the Bengal Tenancy Act came into torce and was 
saved ^ a 19 of that Act IcRnTAaioti v 
fkitLASO: CtusniiA HcEnOFAOnTA (i913) 

18 C W K 358 

s 2C— 

See Ao- CkicCTASCT Fioirrs 

3 rst Xi 5 1 

— — — . The prceumption 

under s 20 does sot arise in a suit for rent 
which IS not a proeccdino; under ths Bengal 
Tenancy Ad Framada AofA Foj v Pamam 
Kania Floy 1 L F wj Calc 231 » c IZ 

C H A 2J9 refeiTcd to Slcixts Chasd 
Das c Satis CAasdsa Das 

14 C W N 835 

- — . Id the pxovinco of 

BiLar and On sa tho word h^imi denotes o 
rittlcd raiyat and not n raiyst at a fised tent 
roMA ilAETO r SSAlE BcMlZT All 

5 F-t L J CS7 
-- ■ ■ ■ Tho prosum p 1 1 o n 

under s 20 cl 7 of the Bengal Tenancy Act that a 
raiyat has continuously he’d the land as each for 
12 years arises only in proceedings under tho 
Bengal Tesanev Act but & suit lor rent is not n 
proceeding nndcc that Act Framada 'lath v 
Pariaiis hania I L R 35 Calc 23t f e IZ 
C IV y 240 7C L J KO MvllaLUandr 
Eal eCbandra J1 C L J vG relied on Jailaxoas 
Barss SlcuAE r IUk Lal Uazsa {19)(h 

14 0 W K 470 
I L K 37 Cnfc 440 

20 tsd 21— 

Set Ocis«A TirvAVcr ter 

f }ui 2- C Pal L. 3 473 

~—s 21 — 

Set 8- IP 


BEfiGAIi TENAhCY ACT (VH! OF 1835)— 
eonfd 

S 22— 

■ Tftrd pemn lefe 

Bk r CO iharer proprielor may be A co sharer pro 
pnetoi may be a third person within the meaning 
ofs PSifhewasinductcdonthe land as atenant 
and not as a propnetor E-iAirrcprs r Saitao 

SIoHASDLAD RAsnJDUt, HcQ 4 Pat t J 540 

— . ■ - - TkiLa (alen by a 

cuflira/ifiy raiyat — Cmtersim into tenure holder — 
Jferijer — imitfify to ewclton after exptry of li» 
■jxrioi of Ihiha — ConslrucUw of lease Athilaiaria 
liable to anction after tho CTpiry of tho period 
of tus lease even though it » focmd that he waa 
A cnllivsting raiyst with respect to the lands of 
which ho took the thla prior to it His ii3tcre«t8 
as a raiyst became merged into the nghta ho 
acqojred nadrr the lease Maxwees t Satbo 
sHux Da 3 (ISIfi) 20 0 W N 800 

S 22 (2 ) — Aequisiiim of oceupanrj 

Sight by faniftori — ffoWinq «/ eeaees to erxst — 
Oeettponey hdldtny and oeeupamy nghf dis 
imction bdtettn Tho plaintiiJ who was an ocen 
jiancy raiyat subsequently purchased tho snpcnoi* 
tenure Thereafter A, who was an under raiyat 
on the bolding transferred hu zstercai in tba 
land to B T^e plaintiff s rmt was for ejecting B 
UtU that the effect of the pniehaBO the pUintiG 
w^cb must bo determined with reference to a 
22 f2) of the Bengal Tenancy Act was to veift 
the holing js the purchaser subject to (ho lutu 
tatioa (Let the oecupaney nght ceaaed to exist 
•mi not that the bolding itself ceased to exist 
•ad A continued to bo an under raiyat under 
the rorehaser That a companson of the phrosw 
loCT of tub 8 (0) With that of sub s (7) of *. — 
chows that in nh s (7) a dulinction >a made 
between occupancy holding and occupancy 
nght and when the occupancy nght cea e# to 
exist it docs not follow that the hoteling aho 
woaishce Axizjz, Cbassra Biswas i Hasaw 
A u Sapaoab (I91S) 19 C W N 248 

ss 22 (2) 49 85 187— 

See lANm-oan Ai.n TrvAXT 

I L B 43 Calc 164 

EJ 22, Cl (0) 159 leo cl. (g>— 

Sts Li'MltOBIl AVIl Tctast 

L lu R. 37 Calc 709 

g 23— 

Set LAxninnn axd Tcvast 

L D. E 37 Calc 815 
— -- gj 23 EBandB ? — Held that transfer 
of part of a holding docs not smeunt to ahsndon 
mcnt so as to entitle the landlord to re enter 
Dhen there are several tenants in a holding and 
«acli faolda a eeparate portion each docs not con 
etitoto a separate bolding IvAEtsi CflAktADAB 
w SniMATi 55AFOiii'*';rssA Bint 

25 C T7 77 717 

S 25— ' 

Bee LAsntoan akb Tsvast 

I li, B. 40 Calc. 870 

— - - ■■ '■■■ g 2&—Ocev fancy holding if may 6» 
Itqvtatltd by in/l Bscept under local usage 
•a occupancy holding is not eapatJo of being 
bcqocuthed {jv wiU \mvlje I aten 'tireor v 
Tenni 'lalh Fej IS I M A J JO foUowed 


38 C V' h S<B 


( 277 ) 


DIGEST OF C\SES 


( 273 ) 


BE^GAL TENAhCJY ACT (Vm OF 1685>~ 
ccnid 

■ S 26— 

Dafarnfvi r JnajK^a J/o^an Toj JS C 11 A 
S ; referred to KrvjA Lil Ro\ t Uuzsn 
CnASDTA Ror {1914) 18 C W N 1204 

£S 26 178 sut s (3) cl (aj— 

See OccrpAiCi Holding 

I L R 42 Calc 254 

s fig- 
ure Landlord and Toam— Evdakce 
UEM OF REM I L R 37 Calc 610 

- ■ ■ of the Rcd^aI Ten'>iicy 

Act controls merely d (a) and not el (t) JJeptn 
J!cfart Jferdal v Snehra Dleme C^oee 1 L P 
2‘^CaIi 395 e e 9C K A "65 referred to If 
therefore rent has been enhanced bv more than 
two annas m tho rupee the mere fact of f«o} 
ment at the enhanced rate for three years does 
not entitle the landlord to reali e at that rate 
JIdllds CnAifD Dass i Satish Chavdsa Dass 
( l£09) 14 C W N 335 

— ■ — 0«(/parcy rait/at — Eu 

hareemerl of rent Ij contraet’eUpxilalioa •« ontino* 
leMij/et — Ceiourttble etcaim of ilatule Wbero 
a Vabuliyat executed by an occupancy ra>yat con 
tamed a etatement that the rent for the holding 
waa Ps 57*4 m all bnt that out of this the anm 
of Pa 17 2 was remitted and tho rent was fixed at 
Ps 40*2 for the period of the Labuliyat and it was 
further atinolatcd that at the end of tho term tho 
tenant »all take a aettleracnt at tho rate of 
Ba 6">4 and if he doea not the landlord ehatl be 
entitled to realise that rent by suit and tho 
lower Appel ate Court found that the rent really 
aettled was Pa 40 2 and that the reference to 
Pa 57 4 was merely a device to evade the provi 
sions of 8 29 of the Bengal Tenancy Act Ueld 
tbot 8 29 was a bat to the recovery of tho rent 
by tho landlord at Rs 67 4 Mohasiaya Las 
t Kishote Cbdro (1913) 18 C W K 738 

- - . Clast of ff-reemenfa 

in latufiyot* not afJuUd by tit tecUcm An agree 
ment embodied in a labuUiat to pay a certain 
amount of rent agreed upon by the parties m 
settlement of a bcii't fde dispute regarding the 
rate of rent and to avoid fuithcr litigation js not 
an a„iecinent in violation of the terms of s 29 of 
the Bengal Tenancy Act Bata Hordal t 
Uarirdba Chaxdba Hardi (1914) 

10 C W K 321 

- ' ■■■■ EaMiyal tovtlnt 

lion of — Ilojal flllotforce of for a term at fit 
end of uhtch full rent j'ayalleSutt for full 
rent at the end ef the term i/ suit for enhanteirent 
Inakabuliyat dated lat of BaisaLh 129>/ executed 
m respect of a ni<adi sarason jots which was to 
have effect for three year tLe amount of rent was 
stated to be Rs 19 odd but it was provided that 
a fajat (deduction) of Ps 10 S-ll gsndas was 
to bo allowed till the end of the term but that on 
the expiry of the term the full jama of Rs 19 
odd waa to bo paid The landlord sued upon the 
laVuhyat to iccovcr arrears of rent for tho jeae 
1299 onward at Rs 19 odd Tho tenant did 
not set up any caso that tho document was never 
intended to bo acted upon and nothing m regard 
to conduct amongst tWniscIrea was placed bv 
the parties for dcteminaticn before tho Court 
Held upon a construction of the ia&u/ jei that 


BENGAL TENANCY ACT (VIII OP 1885)— 

s 29-eo»f</ 

the smt was not for cnhaneimcnt and that ‘’9 
of the Bengal Tenancy Act was no bar to recoverv 
by tbo landlord at the rate claimed Rosies 
CSiardea Biswas t Golam Nabi Faeir (1S9S) 
19 C W N 807 
, . - ... — _ — In a suit for arrears 

of rent the plaintiff claimed an enhanced rent on 
tho bssia of a Labuliyat Tho tenant proved the 
previous rent and that the enhancement claimed 
was in excess of two annas m the rupee The 
plaintiff claimed the benefit of a decision under 
s lOo of the Bengal Tenancy Act pronounced 
sub eguent to tho institution of the rent suit and 
before the tnal thereof Fhld that as the previous 
rent of the tenant Lad been proved it waa for the 
plaintiff to justify the enhancement of the rent 
claimed which was obviously m excess of the 
enhancement allowed by s 34 Pijexdea A i 
SAIN ifiEiniDAii t Sheikh Halim 

26 C W N 7‘'8 

ss 29 80— 

See Landiobd asd Tevast 

I L R 47 Calc 280 

ss 29 50 32 89— 

See Lardlobd ard Tevam 

I L R 87 Calc 743 

ss 29 31— 

See E'iha’ccement op bent 

S F&t L 3 6’‘4 
— — — ss 29 33a&dl7C — EoMtioi enhan 
tinyeri Unffrentard ercofing permanent Mvlararrt 
•nterett effect of A landlord entered into an 
agreement with his tenant for the payment of rent 
at a certain rate The ogreement was contained 
m a fotla and la&uliyat The latter recited that 
the tenants weio to have a perpetual at lus at a 
fixed rote of Ps 6 per btgha and that the land 
lord was not to have any power of enbencement 
It contained no piovision as to the heritobitity or 
tracsfciebility of the bolding The landlord sued 
for lentst the rate stipulated m the lalubjot 
The tenant pleaded tint tho leal lert was at a 
leaser rate that the^clvlijof was executed urcer 
undue infiucnce and thot its ptovisiors infiir ed 
the Bengal Tenanev Act 1®®5 a IfflJ that 
even if tl e fatal i it hid been ciecnted un !er on 
due mCucnce a rotice sent by the tenant to the 
Isndlo d calling upen (be latter to sinL a jalla 
well on the land m acccrusnco with the terma of 
the lohulijnit amounted to ratification of the lalvh 
yat Held further that the futvlijoi created a 
pemaoent nvlarran interest withm the meaning 
of the Bengal Tenancy Act l'®u s 1 u and that 
therefore s ^9 of that Act did net apply In 
order to mabc cut a claim for erhenerreent i rue 
a »9 of the Bengal Ten nev Act it is cece arx to 
comply strictly with the provi loia of s 33 cf tbit 
Act Gun Sadai Mahto t Ke'hwap Sahv 

1 Paf L J -e 

s CC— 

Ate Eergal TrvANCY Act s IS® 

I L B 38 Cwh 2*0 
See ENHANCESir'-T or Pent 

2 Fa L J 6''4 
L L. E 40 Calc 29- 
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BENGAL TENANCY ACT (VIII OF 15S5)- BENGAL TENANCY ACT (VIII OF 1131)- 

conld <on J 


^ ^ — r 40— fonij 

■ ■ Unitr raijsi tjttnitt 

o /— ti guil—L'nj K t>/ »i9.i * — In/tKlir 
if applicaMi S -19 o! tho D T m*iey Act 
prc-i ribat no form of no ieo to quit no hu it 
^ircn ftn> inlico loni to tlio I n th of tho 
no 1C tho ronon b in;; thit tho Ac lU ’f p*o 
to''t» tbs uni r nlfit fro-n tmmt until tbs 
cni of Ihs ft'ficu’tu il >p>r n"tl fa’lowin-* tb» 
^eaf in which tbs notlsa to qjit h • rrcl 
upsn him by tha Unllo-J Ths rules of 1 o lnh 
J jw or eren of lha Uw p jFiihn’ in tha I r iil a r 
towns con min'' tha Icn h o' tha no lea thojll 
ro bo apph J in lu h matt i a no i a 

to quit wliieh was • rrol on th uni rriiya* 
on the 10th April 199i (about tha an 1 of Cho tra 
1314) itsci 1 lha tenant to 1 are withm tho first 
o' Biisalc 13lo anl ths auit tr&s institut^-l on ths 
3*il Aa-*ust 1003 JlflJ that tbs nolica iras no 
insu'bci nt in law IfanirCLLsii (1 I'd i Itc'iaoe 
Bciianr M*wd*l (1313) 17 C W N 912 

— A 111 (4 ej ui 1 f 

fdi /nl— hrlice ta^iii 417s I 6/ os e> \t r (isl 
jorif— 1 (ifiif I7 ttb n ft in i a lo q lit uni a 
49 (ii) IJcn il T ntna^ \ is ai^n 1 by ona 
eoibanr lanilorJ tha q ns ion wu bar ha 
it on babtU of bims If ani tha 0 H Uni 
lonil cannot be in issus in a sjit fo 0} man 
under that ixtion Jarnea ^taiiuco Manoi r 
KnATsn Maumid Fiitictt (191S) 

23 0 W N 70 

} jtdirunl cf vtiJ^ 
raiyat holdmy unitr hari/ina nut for *pt i^i 
lime— Acrfics fiefcjrary to (trmmalt fdimry— 
S 85 froJC so eonlrareslion of^-Orantor if mnj 
choUenj€ mbjily — F$lopptl In a auit for eject 
xaent of tbo defendant an under raiyat hoMio; 
under fuirgana pallet not for any spxiS d tino 
It appcar<.*d that tha p amtiQ (who was tho raiyat) 
beforo tUa expiry of a year s rrod ftits moatbs 
□otioo to quit on tba defendant snJ on oon-cos 
plianco thorowitb brought tha suit moro than 
one yoar after tho sorrico of notice IltU that 
the tonanoy was lawfully ti'rmlnatcd and tho 
plaintill was entitled to rccorcr possession of 
the land Per ilooszojse J — That /or ajneui 
tnral tenancies of this .dcacnption tho proTision 
for notice is to bo found in a 49 of the Bengal 
Tenancy Act which presenbes no form of notico 
and gives no indication as to its length but only 
protcc s tho under raiyat from eje tment until the 
end of tho agricultuial year in which a notico to 
quit IS eerv^ upon iiiin by his landlord Per 
Beacuoroft j —That if it bo found as a fact that 
a laiyat giving a permanent lublcaso in contra 
vcntion of tho provision of s 8u (Z) has induced hia 
lessee to accept it on the faith of a representation 
that bis own status was such as to validate aueh a 
subieaso he will not afterwards bo allowed to 
prove in a suit against bis Icssco that hia statiu 
was other than it was in tho first instance repre 
eented to be That it is absolutely necessary to 
plead estoppel if it is intended to rely on it This 
IS not a technical rule of pleading but a matter of 
eubatence for if estoppel is pleaded it may be 
possible for tho other side to shew that there could 
be no estoppel, the real facts being known That 
the validity ©f a lease granted in contrsrestioB 
of e 8„ of the Bengal Tenancy Act CMi bo 


■ 49— confi. 


qoas ioayl by tha gfsalo Csfi <n the paint 
reriewsl Otiwot Cttaiw Natt r Sititt 
UlBi (1917) 2’ C W N 173 

— ———— — — — — lfn{ ri yi' Ai / e; 

ue/j-ano^ipis yri yi' 1 / CIS 6j r; ' / ir Mijf 
n» — tisf j/J a 1111 / 0 / \a mlj rslyst 

who h mil ai ojiiniur run* oini b> 
rji* el b/ lha liilla 1 wi hail na i 9 pren ibjl 
1 .^ ft O { ) of thi lljipl T inar \i Tn» 
in reatiei o' A tjiiro In h b wnthahnl 
lo 1 anl thj iinlj tinn mnai na dila oi 
Imrifir \> / / /? J/ Pi yj» fa'bvel 

Tie t n lin 111 J In Ii! i n p? laa win oa 
tha et in m o' 0 ha n i « cann In‘a il r 
roll buhip With tha lam o ml r t-ntn »i 
tha oils iBij ba Ilntc Lit. Sst r Kninvt 
ilati-r Maroiu (191’) 17 C W N 731 

It 43 85~PR/rrii/w f/,1 / 

a I n liftf mil y 1 1 ,/ A ifib ot fii t 
of IfHia It lie f r-n t lib Inn gTanl 1 

br A ralrat (o a te m na eKe^iiIiB mns veirs 
csmi»i With It the or Ini r tn 1 nti of a lesis 
lo A te m of veiri—ane of ftiah in ilenti b inv 
ths if tie Ini a 1 ei ba'o e lha eil 0 tha te u 
hit h >rs eraea ithlton9 nihl’nia fit t^aincF 
W/itpae 2 i‘n>ifi'y Confttf v //riititeiA 
«»>• / £. r iictuttot! e /jc ir N t j 
Irp J/aif.» r Pin I 1 11 J/aifif t L H 31 
Cl 7iT • »C ir S 4 7 ail/inn Nsftfi 
ntur PijisUt \ iVClil bilf n a IT N 
517 ref rel to Aorit Bist w I tiAU Vlt 
(19M 83 C W N 7SG 

- — II 49 133— G*1 r f iiyjf 1 / can 

a ja re o/*ipivy ri/lf fiy cjion or utijs— 
Sljf If 0 / no/ r Mi/il ifilt ri/\l 0/0 ipiicy t/ A* 
rewsi It ai r rsiyil— n if of at 
«»f r ra j% 1 / # 17 /lit/’* Tem y fef appft 
ctb tn unla rsirit cm Aaiiire a ri'ht of 
o arpme/ by ciila-n o nil Anl on aaiiiii 
lion of sioh 03 ipin y ri-lit cantiniei lo ba an 
unJa raiyat anJ is nat Jisols to ba ojoafal nod r 
■ 19 of tho Bsn-'il Tentnay \t QariL ^Iivoit. 

V JiFAi SiHKiiint (1918) 22 C W N 018 

J! 49 167— 

Sf Notics TO qmT 

I L. R 43 Calo 783 

s 53 — 

C-« 8 30 22 C W N 993 

St Iawdloso axd Tb<att 

I L P 4a Cslc 939 


(/) (J) (J)— P/etJmp 

fo» «a /j 3 ir of rit/it if rebitel b/ a jimi 
full of initrm/tri It hy'hij at repret n'lnj 
ereatonofan 10 lrmney~S ibi iit ainif analji 
mafiOA of ra jtU Aol'finyt— \e 0 lib il yit tiof wry 
toy thrreai bit s’llinj il {3 b pinabU 1/ rebite pre 
ettatp (OB IViiero in aprooeeilin" lastituted by tho 
loadlord for tho sottleoient ot fur rout under s 
IOj Bengal Tenancy Act the Landlord eontondoJ 
that tho presrmption aruing und r s 50 sub s 
(Z) to tho b neSt of which tho tenant was pnmi 
fade entitled was rebutted by the aoquisition 
of non transforablo holdings which repreiented 
tho crofttion of a new tenancy HtH that tho 
purohaser of a non transforablo occupancy holding 
eannot claim rooo nition by the landlord as a 
matter of ri'^ht but if be obtains recognition from 
tho landlord whether by payment or otherwise 



{ ) 


DIGEST OP CASES 


BEhOAL TEVAVCT ACT (VUI OF 1885)- 

con rf 

5. 50(1) ( ) {Th-ioKd 

tbea m the *b ence of speosJ cifcamjfaocea he is 
aifnutted into the od^ib^J tenaaer with aU its 
inadeata sod becomes the ebc cssor la inlerest 
of the vendor Abhota biKE-W MAJuaDAR f 
Pajam ArosoAi. (jgjs) 23 C W N 804 

S 50 (2)— 

Set '■SO 1 Pa D 3 409 

4Mo}Qim2ltoii «f 

eereral lenurct ai'i elip^hUon. b>i ItnnM to P3^ 
tnhinced rents~\eu> A«>ij"cy WJiere fo4t ongin 
ally separate tcaurca were in I8d3 amalgamateJ 
aad hy&iidiiliyalot that 3 ear the teasnt etpre I 7 
stipulated to pay cnhsncci rent UtU that the 
pre'-ioption under a oO C*) of tha Bcn'ml Tenancy 
^ct arna-r from proof of pavmi.at of rent at the 
Batne rate for 20 i oars before the s jit was rebutted 
UfEVDBA ViTa < tJ t c Uopr Giapax '-aka 
(1910) 22 C W M 821 

■• Tetion/A ffridietty 

rtn receipfj tkici^y ptyw nt bj (AemreliM of amt 
rent for i,0 ytva—-Pr6»3rnplido Ifiit teMoey cam 
nt^etd from ptriMient se^lsuMn!— O aja to thoto 
fatmir tenarj preiMmr or no' of prc««( (e-uxit's 
on u'mn la a prooeeding under s lOt of the 
Beogsl Tenancy Ac* broas''* by » landlord 
fr raiyst for settlement of fair rent lldi IbaC 
when oace the defendants bare prodicol rent 
receipts eorertns a period of over 20 years ahoirin^ 
that tb^ paid rent at a uniforcn rate for that 
penol, they are entittod to tbs prcsumptioa 
nndcr s 50 (2) of the B ajal Tenancy Act and it is 
fo tbols&llord to sHow that the persons who 
were formerly on the iaa<l were not the predeces 
srra of the oefendanti Gasab C iavob^ Bawsb 
JBB r UaaotiBn Sotcuaw Mottten: {19l(<) 

22 C W » 128 

Siih/liya' of WO 

asxttinr/ to pay tnhaneti rent at pxrf/trtab rati 
— i^rrrtpfioa rrhiif/j) of A Kabihmt of 1810 
by wlijL,h the tenant expressly stipoUteJ to pay 
enhaoced rate according to the parginah rate 
rebutted the presutuptioa arising froin payment of 
the same rate of rent during " ) years b fo 0 the 
suit Iicbvoka Nath Gnosa r DwabiTa Aats 
Biswas (1016) 22 C W K 822 

vartafions inths 

rent pad with corre^ponduij irritfu'is •« arta 
—PmjOTpfiort 0 / pem-inency */ ante* Where 
a raiyat prorcl that for over 20 yea » that la 
to 813 1 om 18S3 he had been paying the eime 
rent for the Jiolling HU that the presump 
tioa ansio'’ unler s oO (**) of the Bengal Ttnaocy 
Act that ha hal held tl e lani nt a uniform rite 
of rent from the lima of tits Pvftnan n Sc t’ament 
was not reout e 1 by the landlord proving ligb* 
Tatiation m ths renU paid botveen Idol and 
is d wbi b WM siiBi icall ecpTAinai bj a very 
Btorly corresponding variation in the a « 
Ujronnlti v im<r 2 W P and i»Hn/polt 
T ifiUs if ir ff Irl X 33 rtlied on. J?»«sessAr 

V IPooeirtA irn , W R. 44 aad Copat A/urd4 

V \obho Xiihia 5 W B Act X S3 referred to 
Ciusr r Har Saiuy Sison (1913) 

19 C W H 117 

.. - — After the I 0 otd ol 

Bight becomes Soalmrespeet of a tesaney under 
Ch \ of the act the tenant is prcclnd d bye IW 


BENGAL TENAKCT ACT (VIH OP 1995)- 

eoatj 

■ S 50 (^l—eonl<2 

forcUiniingthcpresamptionunders 50 JiAius 
HAS VrOlASSaAS BOATTACnABJA t bASHU hliJIIl. 

26 C W K 945 

— The erpression 

thereafter is s 115 moans after psrti ulars 
hove he>*a fully reeo ded and finally settled after 
under Ch X PsirAKai Km ar &ev 0 Dctboa 
Cqaaa t Chasrabastv S8 C W N 847 

— ss 58 105— of enhan 

cihifify of rent tf a question under f 10,/-' 
Pres^mp on under e SO — Sabe2i/il executed 
Mce Ptrminent SelllePt nt—Panf-rmitor;} lease 
Where in a proocedng for aettloment of rent under 
8 IOj of the BeOj^sl Xentnoy Act, the Settlement 
OSioer h^ that the rent of the tenant was not 
enbancioio by reason of the application of a 50 
of the Bcn«al Tenancy Act and the Spaaul Jud„e 
on appeal held that the tenaro haring originated 
in aJcabuhiatof theren* was enhancible 

Htid that the question deoiled being a question 
relating to an incident of the tenancy did not 
come under a IOj ol the Act and a se and appeal 
was sot barroJ by s 100 V of tha A t that as 
the kabahyat was a deenmeat by whioh a pren 
OQsly existing lease was re ogoised the presamp 
tion nnder s oO of the Aot applied. Btassssns 
Bat Ci{OWoaua\ x Pi3S'it>3-x KtmAii SetdS 
(I9H) 18 G W N m 

as 50 105 Md lis- 
ter Lxsolobd avp TavAsr 

I L R S7 C&W 28 

5 52- 

S MsisuscjEwr ox Lits 

I L P 47 Calo 239 
Set s 30 1 Pal L 7 409 

i9 e EKUA*io*jiBwr ox Pstt 

I ..- I. iCm7 Pro,- dure Code (Atl V 

of 190S) 0 XLl r ll—ippaltfmaybr(tnited 
to iprei^.d ^endf—Junsduitton of Appellate 
Court— Bev^il Termxej Act {Vlfl of /y?i) si 
5* lOS Olid lOj—Xahancerttni of rent for 
xncreau of artt vtthiit apteifirdboend-xriet—Incrsair 
0 / area proof la & eati tor eahsacement ol 
rent on the groanl ol any sncrcaic in area the 
laoiUorJ amst prove the area for whi h rent has 
been previoasly paid as well as the area niw h hi 
by the tenant aal toat sJch an-a is in erccss of 
too on^iaal area Where the e'orc> a landlord 
proved that Lvnlt were onerf meaiarel aeeordia^ 
to a known BtamlArd thit tha r nt was assessed 
on that mens I ument that the ar > as wc!l as 
the rint parabio was entered in tha liii! jiit 
and that tne area of the lands meisirei by the 
6&in>* standard is in oscets of the 0 igiaal area 
llAd that ualcAS It is es tbhshoi that the rent 
psjaWo was s consabdated r nt for laals within 
epoLued biiaDrt.A irresp ve of the pri' ise 
quontitr the landlord was catitl-*d ta cU m aifdi 
tional rent Go v» Patra v If P Ped/ X L F 
20 Ct'k*S70 Piyndrx VitQotJumi-r CSasir 
BAkssk 6 C TT \ SIS Mplainei and distia 
inushcd Byroira AelGascwnir CAaodv/JAswe 
tf C ir ^ SIS Surjahn r Sin-.t/nr I L p 
it C<ue Sol Paji-umv v Pam Lot S C t J 
SvS referred to Where it is tpeeihuillv shows 
that the ana of a land srvs a3Trta2S‘*d by tnea 
varemrat and rent *a»‘ss«><l on each measareaeat 
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BENOAIi TENANCY ACT (Vm OF 1885)— 

tUlllJ 


8 62-fOn/<f 

tlic mere tli%t !■< un<l3rifJ» «f tlr Unci nrt 
tnrntuneJ m the latil j^l cloci not cxrhnle the 
oiHrntiin o( i* - fenanej \et In 

n<l<]it)onnl rmt t r incTtn e<l eret it U 
open to fht ''iltlrrijrnl OHicer In eon nlerati n 
ot jK> illc trrorn m tie on^ma! tret mement 
to allon the rnhnncrmrnt nt a eoinevrltat rnlueeci 
rate liKiii NarMn ^cnwwi i ^Rt 1 am 
C uAvtirv 1 Minx (I-JU) 15 C W K 821 

— ■ - 1 - I^n fliW n { f/imH/-— -I n 

frc>nf/»n<et h J lt”n I— I litrit r» tn* >* fir 
oiff t{rche y if Ltuna t> w/ aJf 

tion )/ TtTit A truant ia rntilNI to noil lAit 
land of III hniltonl upon vdneh he haa rncroarhed 
B ] art (f hia orijnnal holdin;; if more than 
1_ xrarn befire the Undl nla luit ho tlrniril tin 
landhrild ri(;ht to anj Brjarate rent from him 
in rc«|>oit of the hnil and hna fnrcilli in n <r 
tion of hia rlitm Bf propriatnl the entire crop Bnc) 
continued in po arvicn Tlie Undl rd •|>art 
from js 2 tf tie 1 rnpal Trnanci Act cannot 
recover additional rents m rr |rct of such Ian I 
Js^flii Cfciadm J/i<<r \ I tj't J unfit jtn (Antra 
«r(y „ C I J 7% an I / all « Si"5^ V SvdKran 
Ahr St I J liS" Tclrrred to Taiic'c Oiaskra 
Olio r I Nvtii 1 or (lU.) 

10 C W N 233 

...I — f ninnftufit of rtnl < I 

aeeouil pffTCtnarta—]l hot tht taurffc/f f Aa«r ;fi>re 
of vn I* Jn a nut for rnJuinocmrnt of 
rent on the ;rrounil tl at the tenants are in pfe-'cs 
Bio i of Utid 1 roved I \ nieii«urcni nt to l< mcvcoM 
of the nrev for vihieh rinl has lecn previou h 
paid the I iirden of nrov me an mrreav> in the area 
lor which rrnt has been | rcriou tj pai I is on the 
landlord who mav discharge the lurden ici two 
vravs 11 — (i) Ilj prorini; that the tenant is m 

posse Sion of cvee s land out ulc the boundaries 
of land onjtmnllj settled with him for instance 
land obtained Iv encroachircnt or alluvial incro. 
meet (ii) I V proving that at tie oncmvl settle 
mint of the land the rent was fixed at a rate per 
I igba or other unit of niinsurcnicnt orat diffircntul 
rates according to the qiiahtv of the hnd an f ao 
forth and that m fact and substance the agree 
inent was that the tenant shout I pay nt that rale 
or at those rates for all the land of which ho was 
jut in pos cs ion according to its true nren and 
bv further proving that the existing rent is lc« 
than the rent pavable under such agrceinont 
Proof hr the landlord of tho cMstenee of cxccva 
area shifts tho burden of proof from the Imdlord 
to the tenant DimvrAD Ciiaktoa Kocey i 
ilARi ^ATH bD.Qu (1918) 22 C W K 820 

— - — — The expression at 

the time tho measurement upon which tl e rlvim 
la I vsed was made in s (0) of tho Bengal 
Tensnej Act refers to the mengurement upon 
which tho area in excess or d licit as the case 
mav be is found out before action o71 (67o) con 
Bidered I^ilviam I\Ar t Sati Xno vd Gasca 
(F B ) 25 C W N 230 

ss 52 188— 

iSre MADwea Fstates I v>D Act (I of 
1903) V 4'» CL I (ij) AVD (A) vndS 
I L. R 38 hlad 524 


■ ' S 53— vfyWCT*?)/ to pay rent 

rnoiilMj/ atiel interest pn each lut fro 
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BENGAL TENANCY ACT (VIU OF 18S5}— 

roi r f 

S 63~eonrJ 

rfl/f/lt fiUinij dit ) jif f T r I l-Londhr! 
i/ f la If i; t tif I piti ncinfraas/f j tj no"f^f ! 
L\it-~ttlrTf4t ts frrrtrxft-- \pji ent d ! J of I'm 
tnl fftl Ir/ \M ire thrre wax a contract I'f'twreii 
!)<» Lin«f]>r<] An 1 tlie f nvnt erecute«f after Ih" 
I*a In, of the fen a1 Tervnev \ I whcfcl v 
1 re VI ion xrv mv le ft r j vv nrnt « f tl e rent m 
inonthlv U !• an 1 at i f ir jajmenl of interest 
nn each tiif from th Imie when it ( Jl due and 
the interest »/> ratmtate<| exccesfeif l.J jvr cent 
jvr annum llrll that the Un llird wvx mtitlisl 
to imj -e on If e tenant an ft li-vtir n to j av the 
tnenthiv lie/* He wonl* of a T ef tlie 1 e-ngal 
lemvnev Act m lieate tl at there imv Ifo an 
agreement in mo<lirieatiin rf the prmi icn for 
four fxpiaf mitafment* fful bavin, rei.vnf (> 
a l<ri sub s T cl (I) e>( the Ben-al lenwiev 
tef the fxneil nl was rntitlexl onlv to the lnfere^t 
sreurrsi to him I v a. 0 nt the Bengal Tenancy 
Act tf c Intereit Act nr t Icing apj Leahfe //<»* 
oa/i Avmnn v Ja'^/n/rit hath J L J *. 
f ifr «// ill lingiii heel IfoxoitAR MiitiiiJEr r 
KiitmiA Nath •'Atiii (1913) 17 C W N 820 

• U 64 Cl G2, 105— 

‘•ee a l.l 25 C Jf 200 

^re Dcrosrr Ce^rnT 

I L. R 41 Calc 1000 
-I- ■ ■' ts 5a&adC0—/j(t/">rn</oreirrrar<— 
/ftopjit/ \ lindlonl receiving rent foronovovr 
cannot eject for rent due on | revioiiaycar KaLa 
\AN ft &t\e*M r Ct xpit ifvort 

1C C W H 101 

• 68 - 

Sre CoLLECToi I L. R 40 Calc 4C5 

■■ - — — — - — — . I ■ /'ent rreeifl tmution 

Itfttr uheihrrnn opener— .Ceunpiaint fo Co7/ec/or — 
Ifeif eiour /vo. rcution^f m oiiat-fe nmf proAolfe 
caw*/ \n cimissioa to give a rent receipt as re 
eiumdbv thejnvi lOn ef the B rg d Tenanej 
Act lb'' s s>5> Uan oJTence and a j roceeding 
umhr this acelion ujon tho com j hint of n tenant 
la » crinw tl prosecution In n suit for malicious 
prosecution the ijuestion of rts onnlle and prob 
alio cause ami of malice is in India i a trial 
without a jur) a question of law NaieIaI'DEY 
I IIJOVA i ihVKx 1 Pat L J 149 

s 60— 

iS« L-ivd Reqjstration Act (\ IT or 
IbiO) Bs 73 81 

I L. R 38 Cole 512 
- - ■ - - - - //cld that a person 

registered aa J roprietor under tlio Bengal Land 
1 gistration Act lb 0 is entitleel to receive rent 
viithout any further proof of title llASiMiivT 
Nvvd Kier i JoDlIv^ JfAnios 

6 Pat L J 658 

s 61 — 

Sec Deposit ur Court 

I L R 41 Calc 1000 
" ■ - — J/anayr I infer of rent 

to but not of tiKaye office if valid — Tender of 
part 03 iiAofe— Dspojif of portion of rent due 
If talid— Contract Act {/A of 1$72) s 3S A. 
deposit la Court by a tenant of less than tho 
amount of arrears of rent due is not a valid deposit 
under « 61 of the Bengal Tenancy Act Any 
ofiiccr of the zemindar authorised to receive 
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BE^GAL TENANCY ACT (Vm OF 18S5)- 

eonti 

• • • l 61— «n<i 

rcQt who happens to bo in the Tillage of^ee can 
receive it and civo a valid ae<luittmcc Bat 
because a man Mppeas to be tho manager of 
the tammdan he cannot le cempelled to tako 
rent tend red wherever bo may happen to bo 
and at whatever time or place it mat lie of! red 
Nor can he be ashed to take a mall proportion 
of the rent duo a-s the whole amount SvTi 
ProsjLj) Ganoa t JIosaioTns Nani Kan (1013) 
18 C W K 84 
ss 61 62. Seb m. Art 2 (a)— rent 

payaW part?/ in cost and jtartlif in kind and 
in heu o/ latl r a jlred n(n^— Pepo*i{ t j (ennat— 


BEKOAL TEKANOY ACT (Vm OF ieS5)- 
cjn rf 

- — g 65— canfd 

and the atio was liable to bo act nsldo on tho 
pround that tho jud’nnent debtor had no aakiblo 
int res Tlio second aalo took placo when tho 
first aato ha/1 been set aside bat in consequence 
of an appeal the snli. was ultimately confirmed 
Htti that tho right of tho purchas r at tho second 
sat (o apply for setting asido tho aalo did not 
aceme tiU tho first solo was conflnnod and liniita 
tion therefore ran under Vrt 181 of Seh 1 of tho 
limitation Act 100'< from such dato and not 
from the d*to of talc OoraL SiRAV NaBirr 
buon r Sntisn 5fo AHaai (1610) 

14 C W N 1003 


Amount depottfed fea* than nm/iunl ai/e— 5mt bj 
landlord to reeairr rent — Inmitation The provi 
sions of Bs Cl and C2 of tho 13 ncal Ttnanev let 


lltnQal Tenancy Act 

(I /// <•[ tSSj) Si IC3 lai ICj-^Decrte Jot 
rcni a am I tenant in posfestion if one under Fenjat 


taken as a whole iipport tho new t‘al tho porio.! ftnanei/ iei-~Jrfeyulaf sale effect of—Tcnure 
of Lmitation presenbed in \rt 2 cl (a) of beb HI ,f es by sals rot held slriclly in aceordtnee 
of the Bengal Tenancy Act is applicablo to a amt protiamna of lha Act— liigM title and 

for rent wherever rent has been deposited under in sale proclama lon if nay incliiite the 

e 61 even though the allcgolion of tho tenant tenure— drorf.aofe irAo runhaset mortyajt 

that what he had deposited waa the full amount froperty in utcuhon if na>/fail tael on morlyajt 
due at the time, may ultimately prove to bo to protect A aQomst Turthastr at rent taU V decree 

inc^oct StiMiit Fay v Famtstear Smgh obumed la a suit for rent ngainst a person in 

I I possession who Is also the legal representatiTO 

27onm/>^a %afA Rar ]8 0 W ^ SI consider^ the io,t registorcd tenant is a decree for rent 

AO de wit can bo made of rent m wad uodu within tho meaning of tho Ihngal Tenancy Act 

a ol of tho Bengal Tenancy Act Bot where \Vhcro a tenure was sold In oxceution of » decree 

tho^ieshaveaCT^that uponfaduro to dcliror for rent but on tho first day tho bidding did not 

the rent payahlom kind a fixed turn is to U paid come op to tho decretal amount and tbo property 

ta heu thewo! the eatira rent u payaUo la cMh notwithstanding without any fresh 

tad t 61 is appUcablo to such o mo Aft^ proclamatioa and solo under a 10.^ field that 

^WBle T P«#unna rumar Oh«A 12 C L J is tho sate could not in tho ciroumstanoee bo under 


019 IS 0 n R 2i9 referred to Sastemjsaii 
Dey I Kayra Dey (1914) 


8 62 — 

See Deposit n Cobst 


Kir 1. C L J nj jho sate could not in the ciroumstanoes bo under 

Sasteirwaii ^ 101 It was not o sale under tho Bengal Tenancy 
’ «7 »T nao Act ond did not operate to transfer moto than tho 

at) b w n IMJ right tiUo and interest of tho (udgraent debtor 

The spocia] and stnogonl proTisiona of tho Bengal 
CouhT Tenancy Act relating to sales is part of a public 

I L R 41 Calc 1600 intended for the benefit of all parties con 

_ cemed II tho landlord wants epoolal results 

19 C W ri 1143 to follow from it under tho Aot ho must proceed 

alnctly in accordaneo with its provisions Uhcro 
in C TV V IIP » mortgagee of a tenure gets a decree and purchases 
H aiK mortgaged tenure at a sale In execution ol Ins 

mortgage docroo, and tho tenure Is subsequently 
■old again In execution of A rent decree against 
14 C W N 35S tbo original tenant It la open to tlio mortgagor 
to fall back on his mortgage as a shield against 
I T. Tf art f»T/. o-rt tho purchaser under tho rent salt when that 

_ _ sale IS aot freo from Incumbrances Itlfioj 

See PcTNi Textoe Aumar y Lrjoy C^aad I L F "0 Calc S13 

I Ii B 37 C(UC "*47 not followed Chauam Aocr v Jlfalhura 2 rosad 

— Tenure sold for rent f C L J 1 20 roforwd to Bak Bmiani Katcb 

» errear#— Firsf charge— * KHETXEarAL Scinv Rot (1011) 
pureheuer to set aside sale 10 C W N 259 

nenl-detloT had no sofeoUe - ■ — ■ ■ , , Co sharer landlords—, 

i Code {Act I of J90S) Separate decrees for rent for the same jienoil— 

•imitation— Ltmilation Act Sate of ffts fenure la snlis/ocfion of ons of 
Arts 166 181 After a deerees— Subsequent sale of the same tenure 


See 8 01 
8 63— 


ajflin sold for preiious arrears — First cJSar^c— *■ Khetteetal Sdiiiv Rot (1011) 
Aofice — ^Apf/icofien by purchaser to set aside sale 4® C ^ 

cn the ground (Aaf judgment-debtor had no sofeoUe Co sharer 

inferesf — C«nl Procedure Code {Act I of 190S) Separate decrees for rent for the sam 
ori r XXI rule 01 — Zimitalion— Atmitclxm Act Sate of (%e (enure in snlis/action of 
{IX of lOOS) Sch I Arts 168 181 After a deerees— Subsequent sate of the same 


tenure has been sold in execution ol a decree lor encuf on of the other decree if permissible Firsi 

of rent the decree holder cannot — - ” • . . 


eJarqe — Priority TVhero 


put up a portion of the tenure to sale m execution lords obtained separate decrees for rent for (hs 

of a decree for previously accrued arrears of rent eame period (each making in his own suit hia 

on the ground that such rent constituted a first co sharer a party) and tho t nuro was sold in 

chargo on the tenure Wlien thcreforo it did not satiafaction of tho decree obtained by one of thcja 

appear that tho ttnuro was sold at tho first sale Held that the other co sharer landiord could not 

subject to a chareo for previously accrued arrears exscuto bis decree by sale of tho same tenuro 

of rent Held that » subsequent sale la execa after it passed Into tho hands of tho auction” 

tion of a decree for such rents passed no titl-* purchaser and all that ho was 


( ) 


DlOF'iT 01 CASt 
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BENGAL TENANCY ACT (VH! OF 18S5)— 

could 


BENGAL TENANCY ACT (VIH OF 1885)- 

Contd 


• 8 S2—co/ifd 


- 8 53— <• tfJ 


tilt iiirre fict tlial l<unlarip*i of lli** Hml arc 
mcntiineJ in the lilihynl iloc* not ttclnde the 
opiralion of e o ItinRal Trnane> \et In 
fcttlint niKlitifinal rmt tor Incrta «l ana it »* 
open to the ''iltlcment Oflictr in con «l ratmi 
of i>o iHe cnom in tlie oriRinnl mca ntement 
to nltov' flic enl ancenient At a eomewfiAt rnlticfl 
rati IrKin Nai us Sebwoji r hnt 1 iM 
Chan nr V 1 iiiua (IJU) 15 C W N 021 

■ _ ■■ llord and UKanl~-} ■ 

erone) menl Ij /eiirut— l(/irr*e watt* »a /ue 
Oier l{r(lce t/f tr* — Tmanl tf hound I) ; t/ adl 
rent \ tenant is rntil)e»l to hiH lA/n 


tanif of fiis findfortl upon winch he hs^ encroachnl 
a» 1 irt of his oripmal hollin^ if more than 
1. sears before the lantllorils suit hoiUniesI llio 
Uml! ril A riglit to any »ej srate rent from him 
in resfiect of the land and has forci) h in a rt 
tion of his chim apj roprialetl the entire crop and 
continuesl in J o ae sion The Kndl irds apart 
from « f- of the I enpal T nancs \ct cannot 
rwoscr odditionAl rents in ri'peet of auih land 
/rAnn Chandra MtlUr \ laji ] amtanjan tlaira 
irrlu .C I J l2o an I i flif <1 s SirdArin 

4hr SCI J ot7 rcfcrreilti Tsn.ss CiuMma 

GllO T l OSNSMl \ NtTIt 1 MV (I M-) 

16 C W K 235 


rfie 0/ If /i//in 7 d e fotr /ir r i/i /— Li"<fh r / 
•/ f iM i •/•o < iJI ^ 1 / <n on Itna It 1 ij monihl / 
— tnlfTf^t <s rtrrrnrt— l;jJ en’ 1 / /_/ of thr 
tnUrfft If/ U here there aas n contract le Iwreij 
the landlord anil the tenant eticnteil after the 
I a ins of the ltrn”sl rensnei \et where! V 
irosiun was mile hr psnenl tf the rent 111 
nKiitlilr 1 m/< and a! > 1< r faTinent of interi t 
on each i»<f from the time when It MI due an 1 
tho interest so ralailatec! rscetsird 1_J | er cent 
per annum Util that tho lindlord was rntitle<l 
to lni|M se on t! e tenant an o! li ation to j as the 
moiithh 1> It Tie word of * t of the 1 cniral 
Tenancy Art in heale that thero tnss bo an 
aj^conient m tno<liliraii n of the prorUion for 
four csiua] instalments. Hut liaxin;; re-’anl to 
a I<K aub a *1 cl {K) of the 1 encal irnanev 
Art the Isn ikrd was rntilhsl onU to the interest 
fccufni to him l\ a. C* of the Jtmssl Tenancy 
Act the Interest \ct not l-ein;; apfibealle lion 
onti Kvma > % Jayadtndra \alfi I 1 I 
t itf .y/ ihtlinptf hed Vosoiuk Vc xti JrE r 
Kiirrmi Nath nahi/ (IDI3) I 7 C W N 820 

— — fS 64 Cl C2, 105— 

‘•fc H 1 I 25 C W N 200 


^ ntfloj rent on 

ftrrean of rent asainst a tci - 
non tran fernblo oeeupiney holJm; reco^ .. 
the purchaser of the hollms who had bonpht it 
long before the m tuution of the ruit for rent as 
h t tenant without anv lialnliti being taken t> tho 
purchaser for the decretal debt lltUl that tho 
Bale in cseeotion of tho decree for arrearf of rent 
did not afTect the interest of the prenoos pur 
chaser from tho tenant that tho sale conld not 
be reganletl ‘ ' ‘ 


‘Jfc Dcrosrr in Coinr 

I L. R 41 Calc 1000 

- »S atnAC6-~/jf<liatnl/araiTtart-~ 


ilopjxl 

\ ATM b2J 


A landlord recening rent foronojcir 
*or rent due on prerlousTcar Kala 
sf fcisnii 

,1 07 auuV. c W N 104 

«fc«ri/y/if poym nlt/rtnl—} 1 

aod J"8 (J) (A) of the Bengal Tenai , 


I rent sale and tho oil tenancy 
hating conio to an end tho landlord could not 
put up to asto tho holding which Imd passed to 
the purchaser us tho holding of tho old tenant 
GiBisii CiuNDn.x lIoNDAL \ Nabcndoa 'Natii 
I fALDAB (loiaj 23 C W N 654 


• IS 65 60 148 (h)- 


5e« LauDLonD and Tenant 

I L B 41 Calc 920 


apply only to contnets between Isndii/ . 
tenants as to tho terms upon which tho lal 
shall hold their tenancy A mortpsce !>ond etc 
cuted by tenants as seeunfy for tlie payment of 
tent which Ins fallen into tinrara and which pro 
Tides for A liighor rate of interest than tho rate 
laid down in s C7 is not in contrayention of s I~S 
(3)(f) and IS not therefore soul Asuitoneuch 
a bond is not a suit for rent within tho meaning 
of* C7 Rai Habi PsASAb Lae t T)vsn*iSD><in 
2 Pat -L J 307 


■■ CS 65 167— Pen/ Safe 0 / /oMi»y o/rn" 


- ss 67 179- 


jnor/jojf J'cree hut t fore inof/joj« tale —rurthattr 
at rent saU »/ fnwJ/ nnnni tnorigage *nevmlratirt~ 
PrWTily ^\here between the date of o deerro 
obtained bj a mortgagee of an occnpnncy bolding 
and puTchaso m esecution thereof by tho most 

f :agee tho holding was sold in execution of tho 
andlonl 8 decree for rent Hill that the mort 
gage incumbrance subsisted at the date of the 
rent sale and not basing been annnilcd under 
6 1C7 of the Bengal Tenancy Act ssitliin Ibo time 
allowed by the section the purehoscr at the rent 
sale could not avoid it but was entitled to ledccm 
the mortgagee purchaser The purcha er at a 
rent sale who doea not annul a eubsistmg xuort 
gage incumbrance upon the holding doea not 
acquire priority oxer the purchaser at a subsequent 
sale in execution of the decree obtained on the 
mortpsge b\ reason o the rent being a first chaige 
wpon the holding under s Co 0} the Icnga] 


-Pcnnaflcn/ niofurari leate 
— 5/ipufi/ion to pny in/rrrAj on arre irt tf rtnt 
■ per rcaf in/A full dtimagrt if ly 


«•«/ (f jyiiof/y— Con/roc/ Ir/ {/\ cf 7<7’) 

— Vere hgh rale if »ufpe\tnl la demand inlerfcr 
enee— F«c/a and circinnitaneet to he proted— 
yoai/ioii of tenant vndcr fermanent hate and a 
debtor romjiared — Onn* of proe'f Ptr \ R 
CnATTEiUEA J — S 179 0 ! the Bengsl Tenancy 
Act docs not exclude the con-idcration of tho 
question srhether a stipulation in a ^lermanent 
fRoburari lease to pay interest at a higher rate 
than that provided by s C7 is nlTectcd by pro 
Ti ions of law other than tho Bengal Tenancy 
Act and although Courts should not lightly 
interfere with contracts between landlords and 
tenants in cases of permanent mofuran Icnscsi 
a stipulation for payment of interest on arrears 
of rent at rate which is unconscionable should 
not be allowed to be enforced exen in such eases 
J*o bard aod fast rule can be laid down as to 
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rent who happens to be m the Tillage office can 
receive it and give a valid acquittance Lot 
becau-e a man happens to bo tho manager of 
the sammdan be cannot be compelled to tako 
rent tendered wherever he maj happen to be 
and at whatever time or place it may bo offered 
bot can hf bo asked to take a email proportion 
of the rent duo as the whole amount Sivi 
Peosad Garoa i SIovmotba Nath Ivan (1913) 

IS C W K 84 

SS 61 62, Sch m, Alt 2 (ay—Itent 

j>aijalle jxtrthj in eaai and pn/tty «n iini amt 
tn lieu of lalt'T a fixed ewm — Deposii bj tenant — 
AmovKl deposited lus than omouni due— Suit 6y 
landlord to reeoier renl~lAm>tation TTio ptovi 
Bions of 83 61 and 02 of the Bengal Ttnaaoy Act 
taken as a whole support tho view that tho period 
ofliaiitatioa prescribed in Art 2 cl (ei)c{S<A III 
of the Bengal Tenancy Act is applicable to a amt 
for rent wherever rent has be«-n deposited under 
e 61 even though the allegation of the tenant 
that what he had deposited was the full amount 
due at tho time may tdtunately prove to be 
incorr^t SndAiir Boy v Bamesiear Sinyh 
I Z r 15 Cal 166 and 5aJi Proiad Qarga v 
Honmolha ^fllA Nor 16 0 W h Si conawred 
No deposit can be made of rent in kind un^r 
e 61 of the Bengal Tenancy Act But where 
the parties have asreed that upon failure to deliver 
the rent payable u ^d a fixed sum is to be paid 
in lien thereof the entire rent is payable in cash 
and t 61 is applicable to raeh a ease 4/tcr 
llofolt T Prosunno Runar QKoeh 12 C ■*' t if 
619 15 C W y 2i0 raterred^^er e X.0 of tho 
Det t Dua Nis TTt Ti 1 the landlord docs not 
ue share of the crons tho rem^dy 
- - - ^ ts 18 bv way of an application to the 

^lor but if It 18 found that the tenants have 
actuallj appropriated all tho crops tliev are plainly 
liable to indemnifr the landlord IvauaLEsuw uii 
rEpjHAD Srvau I IvATiuKi SrscH (1913) 

17 C W N 1159 

S3 69 70— 

5re ArpBAISESMX^T 

I I r 48 Calc 1980 
?«« Sanctiot roE ProsEcmow 

I L R 45 Calc 330 

— Sam S/iMn— Omia 

Sion to give the landlord notice under » "0 ( ) la 
not a mere irregularity but is an illegality which 
Titiitesthe whole proceeding An Aminaypomted 
to appraise or diiilc the crops is not rniitled to 
sell them nilhcut an order Where lands were 
held on the lata* sTstcni and tho Collector onlcred 
the money to be deposited m tho Treasury without 
any direction to paj it to anv one Hell that 
(I) an order having finality and enfomble saw 
decree ia as necessary in ca.0 of ba a a ofapjraic 
ment I ) on order metvlv directing the deposit of 
sale proceeds of crops in the Tnaturv without 
direction to pay them to anvone i not sn order 
Inring finality or enforcible as a decree withm 
the meaning ot a 70 (5) Scraj Bna an Maiuiaw 
I IvAED bivcn 3 Pat L. 3 325 

Order Under t 0 (a) 

finality t>/— Ercculion c/ ordrr— Aimilotwn—Niirlw 
non of time dvnnj which fasd^erd wwv jirerenltd 


BENGAL TENANCY ACT (Vni OP 1885)— 
conri 

s 65— cortW 

and the sale was liable to be set aside on the 
ground that the judgment debtor had no saleable 
interest Tho second sale took place when the 
first sale had been act aaide but in consequenco 
of an appeal the ealo was ultimately confirmed 
UAd that tho right of the purchaser at the second 
sale to apply for setting aside the solo did not 
aecnia till the first sale was confirmed and limits 
tion therefore ran under Art 181 of Sch I of the 
Limitation Act 190S from such date and not 
from the date of sale Goeaij StBiK Nasacr 
Scion t SEEmn Sin AHsan (1910) 

14 C W N 1098 

BenyaZ Tenancy Act 

(r//f of ISSo) SS 163 ICl leo—Decrer for 
rent against tenant tii possession if one under Bengal 
Tenancy Ael—lrreaular tale e^eet o/~Tenure 
if pa see by sale not held strictly in accordance 
with Ue pronsions of the Act — Biyllf (ilZe and 
tnrereet in salt proelamahon •/ may include the 
whole tenure— Jforfffoyee lo^o purcSoaej mortgage 
property in eiecution »/ nay fall bael on morlgagt 
to ;^otect it against parehaser at rent tale A deeros 
obtained m a suit for rent against a person m 
possession who is also the legal representative 
ot the last registered tenant is a decree for rent 
within tho meaning of the Bengal Tenancy Act 
Where a tenure was sold in execution of a decree 
for rent but on the first day the bidding did not 
come up to the decretal uT'^j-^ourt lor exe uiioii 
WM *oJrt fcssiy permits cither the landlord or 
tenant to appiv to tin executing Court for erecu 
tion of an order made under that aei.tiou hut thie 
procedure ahould not be encourand futther than 
tho law allows Balue Caann jLal t NaniCM 
biNoa 2 Pat L 1 24 

^ Order nntlff I 70 final 
,ly of— Ground for impugninglheorder A dupute 
m to whether the crops grown on a holding are 
to be appraised or divided is a dispute which the 
Sub DmBional OBicer is competent to determine 
under a 70 (5) of tho Bengal Teoanev Act 1SS3 
Per Toe J — It is open to tho Civil Courts to 
inquire whether re the cireireistaBece of the bold 
ing as admitted or proved re proceedings under 
88 69 and ^0 of the Bengil Tenanev Act 
tho Collector had jurisdiction to take action under 
those scctiona Where the queetion whether a 
holding IS a lofal or a tlnroInrcZi holding has been 
mve tigafed by the Collector in a proceeding under 
FS C9 and ’“0 hisdecision is final fortbepuiposes 
of such proceedings Qi/are IVfcether If it was 
admitted that the holding was a hafni bolt icr an 
order for apprai eiient would be without jumdic 
tion ! TiuKVE Srven r pABorr Si'cn 

2 Pat L 7 1S3 

SS 69 "5 and 40— ^Vbere there is a 

dispute as to the share of a landlord and tenant 
the Revenue Court is empowered to decide the 
di pute or refer it to a tinl Court Bnajas 
\nni i Mossasoiat Gaitci: ewap Kcab 

5 Pat L 7 -fi 

j "1 — r'ro gfjl rimeinl cf erept tj 

tenant —Th ft~I ti al Ced (4<1 \ii of /«"/) s 
3 9—1 at le of eroj s lolenalore Ts 
Irtol After a summary tnal a UndJo’d was cen 
TKicd under a 3"9 of the Indian I enal Code of 
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havins cut and taken away a part of the paddy 
irops belonging to lus tenant The landloid and 
lenant ncro each entitled to half of the crops and 
the Talue of the paddy stolen naa Pa 88 Utld 
that under s 71 of the Bengal Tcnanca Act 1885 
the tenant isas entitled to pos ession of the oLo’e 
of the crop until it was divided and that th^teloic 
the landlord could not bo tned eumnianlv ainco 
the value of tho crop was more than Rs CO 

{ttEIEn HaBOO t SuEIKn K AttTMAV 

1 FaL L J 230 

sob s (4) — 5eopco/— ITfone/ttlremoral 

r/ crops ly Unant—Ptral Code (Act TZI o/ ISCO) 
a 421 S 71 {}) of tho Bengal Tenanev Act 
1SS5 merclv provides the Courts with a definite 
rule 03 to tho value of crops wrongly tcraoved 
by tho tenant If tho tenant in removing tho 
crops of a field which be holds under the hutat 
Eystem acts dishonestly he la liable to ho con 
victedunders 424 of tho Penal Code Kctjiip 
pASDET e KrvQ Empeboe 1 Pa L J 353 

s 74— 

Aswab I L R 40 Calc 808 

£<e PEsuEosn I L B 45 Calc 868 

f S5 74 179 — llrt/feafc-Kf— 4 de4n»t« 

omount oier and aboie oinoant slcftd at reit 
iut forming part of tonaidtralion if obirafi— 
Righ raU of interest and damagti ift ino»nrar» 
/ease tf penally-^Conlracl let {IX of 1672) t 74 
llie Question whether any particular item is or is 
not an abteab must depend upon the construe 
tion of tho contract of tease m each case and 
the Question in each case is whether the sum 
claimed is really part of the rent ageed upon 
to he paid as consideration for tho lease The 
Question whether in a case where there is a written 
engagement specified sum which is neither mde 
finite not arbitrarv and which is agreed upon 
to he paid as part of tho rent m tho lease creat 
ing the tenancy can be recovered was not 
referred to the Full Bench in Padha Proiad Stvgh 
V Bal Eoicer Koeri I L P 17 Calc 726 A 
stipulation in a laOuliyat creatmg a molurar^ 
lease to pay interest at 75 per cent on arrears 
of rent and damages at 300 per cent is intended 
to secure punctual payment of rent rather than 
represent the loss to which the landlord is put 
for the non paymen of tho rent Being by way 
of penalty such a stipulation comes under s "I 
of the Contract \ct and is also unconsaonahle 
TJpesdha Lal GcriA t JIeheraj Dibi (1916) 
21 C W N 108 

e 75— 

See s C9 5 Pat L J 70 

ss "6 and 155 — ImprotemcTii — trtcu- 

Iton of a duelling lome by tenanit Tho clansea 
which specify v hat constitutes improvements with 
in the meaning of s 7G of the Bengal Tenancy 
Act 18S5 arc not cvhaustivo A tenant is entitled 
to efiect on his holding any improiement which 
would add to tho value of thehbldmg The mere 
fact that tho tenant has a hou e m an adjacent 
tnou a docs not deprive him of his right io erect 
upon his occupancj holding another house for tho 
purxmso of maLmg a residence for himself and his 
family Maiiadeo Pai t SuEOOtXAJi hlAirro 

2 Fat L J 634 


' S 83 — Sub ditijion of teranct— . 

Express eoruent in uri/iny how establisfied 
— Pent roll irW ir jama wastl lakt papers 
*S — Poad etss return how far ecidrnce of content 
An express consent m writing within the 
meaning of e S8 of tho Bengal Tenancy Act as 
amended by Act I B C of 1007 means a consent 
opposed to ODD wluch is to be implied from tho 
document produced to prove it Jama tcaul 
bal* papers which aro annual statements of tho 
rents psvablo and received from a particular estate 
aro cot landlord B rent roil within the meaning 
of tho proviso to the section. Hoad cess returns 
filed by a co sharer of tho landlord liavmg been 
produced to prove a sub division of tho tenan v 
withm tho moanmg of s 83 of the Bengal Teoanev 
Act Held that %eforo such a document cojU 
bo referred to establi h express consent m writing 
It must bo proved first that thcro had been 
consent in wntmg and secondly that tho con ^nt 
in writing them^ sought for could not be pro 
doced and thereforo must bo presumed at anv 
rate agamst the person who made it The road 
cc*3 return could not be taken m evidence as 
prmcipa) evidence to prove consent m writing 
which apparenliv did not exist Pajasi StProARi 
Dassi V Eaea SrxoASx Dassi (1917) 

22 C W N 693 

- '■ — ss 63 and SS— 

Are 8 11 25 C W K 9 


Set 8 49 20 C W N S5C 

See LA'TDLOsn and Tevatt 

I L F 43 Calc 164 
See TrrLr I L R 44 Calc 771 

1 — Lease exceeding 

mnr years — Under rotyal rightof teeue/orrecoiery 
of possetaton on dtelaration of Ullt— Possession 
Although an under raiyat s lease was m excess 
of what a raiyat is entitled to grant to an under 
raiyat under the provisions of s 6.1 of the Bengal 
Tenancy Act yet if tho under raiyat was in 
po session of the property on. the basis of the 
kabuliyal he has sufficient interest in the pro 
perty to recover the land Goun hfovDAE r 
BAnaBAOi ilAJTji (1917) 22 C W K 61 

2 — “ An agreement by 

a raiyat to grant a sub lease to an under rairat 
after the expiry of a lease is vabd Au Uaha 
MVftn BEPARf f lAAVAA BaJAK BniTTVA (1903) 

16 C W N 620 


3 A permanent sub 

lease by a nyat is binding as between tho parties 
to the contract BasaratAlali v jrasiniwnceia 
11 C W ii 190 doubled Where an under 
taiyati lease provided that the tenant was at 
no time to be ejected from the land but that after 
the expiry of tunc years a fresh settlement would 
bo made and Until it was made tho conditions of 
the ledtuUyat were to remam in force Held that 
the lease was intended to be a permanent lease 
Annul. Kasoi Patwabi t Abdue pAII4^^x^ 
(1911) 16 C W N 618 

4 . — registered tnolti 

ran t s^cr raiyati lease— Under raiyatj dispossessed 
by Mrangers — Suit to rteoier posaession~Proof of 
Utie tf necessary IThcre certam persons in 
who e favour an occupancy raijat had executed 
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a registered moijron jvHnh Tcero m possesion 
of the holding as tenants of the Qccupanc\ raijat 
■when they were dispossessed hj the defendants 
nho had BO title to the land Jlild that ftssuming 
•that the permanent molurari under nttinli 
lea 0 se&s void under s 33 of the Bengal Tenancy 
Act It was open to them to prove their tenancy 
Qliunde inli Sura6fc \ora«n V CafhtuKr Sophta 
1C W \ ‘’/S FodSMiLhv htramudii Shtilh 
6 C Tl \ 9IG foUoTcd That their suit to 
recover pos e sion of the holding from the deten 
dants svro were trespa sen should succeed upon 
proof of their bare pos es ion when dispossessed 
J^remrajv \aTajan 1 L R fi Bom 215 lollowetl 
BA^KA BEHAEY CUBiSTIA't I P AJ C lAHDK A pAL 
(1900) 14 C W N 141 

6 - — • — — — ■ ■ - Perntt «rl {-Jer 

raiyaUltOfSt—Raii/alehoihng piirehttstoj by land 
lord tn rent dtrrtt — S ‘it for Ihas posse sion — m 167 
4.2 22 — ^ot*<e IMiere a permanent lease was 
given to an underrate at by a registerel mstro 
meat and the landlord purchased tbo holding 
of thb raiyat in execution of a decree foe arrears 
j)f rent and sued to eject the under raiyat Util 
that the under raiyati lease was invalid under 
the provisions of suo (2) of t of the Bengal 
Tenancy Act and that the landlord was entitUd 
to take £A<si possession by ejecting such under 
raivat witbont annulling the eamo under e 1C7 
and without giving a notice in the terms of a 49 
-cf the Bengal Tenancy Act Held also that the 
lights of the under raiyat were not protected 
bv sab s (J) of s 22 of the Bengal Tenancy Act 
Peary IIoJiun2Iooierje«f Bad'il Chandra IBP 
£S CttL 205 followed GAvOACitAa Movdal t 
Raje'vc&akatu Gnoss (1913) 17 C W N 860 

6 — — C/iid<r raiynUlrase 
Jor term tvteding 0 years erroneovslg regteUred 
if paj#M lille — Preno^s pen ession as tenant 
not claimed — Oral evidence if admissible to proU 
tenancy — Bmieace lef (/ of 1872) a 9/ A sub 
lease created by a raiyat for a terra exceeding 
nice yejrs and erroneously r gistercd in contra 
vention of the prou loos of s 6o cl (2) of the 
Bengal Tenancy \ct is not admissible tn evidence 
to prove the tenancy Oral evidence to prove 
the tenancy in such a case is inadmissible under 
B 91 of the Evidence Act B^hero the sub lease 
legpstcred m contravention of a 83 cl ('') of the 
Bengal Tenancy .Act was the only title on which 
the grantee rched so that ho could not fall bach 
on any prior possession as tenant or otherwise 
lus suit to recover thas possession was dismissed 
Lala Sorabh Anrain Lai v CutAerine SojAia 
J C IT A 2iS Ifaniefc Borai r Bant Charan 
Jlfamlal 13 0 L J 640 referred to Becogni 
tion of the plaintiS by tbe superior landlord as 
tenant was in the circumstances of no avail to 
him Jarip Kuak e Dorfa Bewa f J9 i2) 

17 C W N 59 

7 Permanent tender 

roiyafi lease registered effect of—pegstrateon Act 
(XI/ of J90S) s 40 — Kegestration in confrpreii 
lion of law *S^t of Held upon tbo new of 
authoritiesi that a permanent sub lease bv a 
raiyat docs not confer any title on tbe andcr 
raijat and fs inadmissible to prove the tenascy 
even when regiatered as registration is contni 
wention of the statutory prohibition ecnUiiKd 
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in sub s (_) of a 85 of tho Bengal Tenancy \cl 
IS 0/ no effect Jarip Khan v Lorfa Beieo 11 
C ir \ so followed Telvu Rsaiiivik, v 
Aoo SatiKH (1913) 17 C W N 468 

8 ■ — - — ■ V nder raiyat suh 

tease by — Permanent lease 6t/ under raiyat if vnalii 
— 4pj5ica/iori by analogy of statutory provision to 
eases outside it— Permanent lease described as on 
for nine years to meet objecliono/ Regi tering Officer 
b 8a of the Bengal Tenanev Act has no appJica 
tion to ft permanent lease created bv an under 
raiyat in favour of a sub lessee nor can tbo 
provisions of that section be applied to s ch a 
case by analogy Prjm Chunder Dutt v Jiighes 
Chunder Dutt 19 TF R 3^3 referred to Tho 
leases in this caso were litlJ to bo permanent 
leases Gurudas DaS t Ivau Das Ciunos 
(I 9»l 18 C W N 828 

9 — — - — — — ■ Under raiyali lea-ie 

for 0 years with covenant of reneicnl 1/ calid— • 
Bjeeimtnt st/il for at termination of term 
Kotwithatanding the provisions of s 80 of tbi 
Bengal Tenancy Act a stipulation w a leasj 
granted by a raijat to an under raiyat that aftel 
the expiry of the nine yean for which the lean 
sras granted tbe raiyat would grant tbe under 
raiyat a fresh lease of tbe land » valid 4li 
J/oA<tm«ify \oyaiiBajaA 150 L J 123 followed 
A6(af Aonm v Abdul Rahaman la 0 L J 
672 s t 16 C W \ CIS referred to Uhes 
there la a covenant for renewal if the option docs 
not alate the terms of the renewal tbo new lea 0 
would be for tbe same period and on the aamo 
terms as ths ori^mal lease in respect of all the 
essential conditions thereof except as to tbe 
covenant for renewal itself If it is po iblo 
to interpret an agreement between the parties 
so as to make it operative effect sboul 1 be girciv 
to It and tbe contract should not be pronoanc<>d 
unenforceable Held that the only rcasoniblo 
interpretation of the convenant m this case was 
that tho parlies agreed that the leaso would be 
renewed on the same terms and for tbe same 
penod as the original lease Zavz 5Iu, t Voiuit 
sun Baser itfEA (1915) 20 C W N 948 

10 If excludes opera 

lion of rules of equity ta fA« relation of Isndtcri 
and tenant Tlio Bengal Tenancy Act is not 
s complete Code even in respect of tbe law of 
landlord and tenant much less does it profess 
to in orporate the general principles of the law 
of contract and the doctrines of eqnitv juris 
prudence in so far as they mav have to be applied 
in the determination of disputes between landlords 
and tenants BAOtAKDAs BaATTAcnASYTt r 
\iuiADnAD Sara (1916) 20 C W N X340 

11 Under raiyali 

f«*e/or o term exceed ng nine years if md—Objt 
(loa by trespasser— Oral endritce and admission by 
theraiyat if admissible to prove tenancy — Pr or pos 
session as lenant^Pulra poutrad tramay sneanmy 
of ViTiCTO an under raiyat by virtue of a rtgisiered 
sub lease created in bis favour by a raiyat for a 
term described as putra poviraditramay sued 
the defendanta for ejectment on the ground that 
th»y were trespassers and be also songht to prove 
hb tenancy irrespective of tbe lease by on adiau 
non of the raiyat that he nted the lease to the 
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p!!3mt>£f and took aelaym from him ami thatptamt 
ig ohtaimid possession of the rrmamder of the 
land covered l>y the lease //«W that pUmtifla 
leiso TV as for a teim exceeding nine vears ami 
as vuch It was not adtnisaiblo m evidence and 
did not create anx title in the pUmtiS 7arip 
1 Dorfa Beura 17 C n ^ 6J followed 
fftW that the admission ol the raijat Ixmg 
evidence relating to tho transaction oi the leaso 
la re pect of which there nas a document was 
not ndsmssihle m evidence an I possession by 
phmtiff of other land covered I \ the lease even 
li proved was not euflicivnt to prove pUinlifTa 
teranc} in the land in suit /feW lutuier thah 
having regard to tho expres ion putri po ira 
dthramajf the jwftn granted to the pUuiliP wan 
ncrpelnsl lease Kartick Mvmjal i Ba«a 
CUABA v AlAvna (191o) 20 C W K 182 

£4n ( gmnUit l/t/ Tfityttt 

«*0 rsprcstiit# Ainvicl/ <o he n Unu c bolder or roiyac 
at fizti rati tfftet oj — it« or tiirf fc«we eoHu lo i 
SfofWe rffcclof—EstopprI Wbirt 
ft lease purporting to be of a permancni eh«r«c 
ter IS granted on the face of the document by o 
(not being a raiyat holding at a fixed rate) 
to a.n under raiyat tho lease ii not operatn c as 
a permanent lease between tho rvijat and tbc 
under raiyat— Registration of such x liase being 
m violation of the statutory pro bition contained 
me 85 (2) of the Bengal Tenancy Act is null end 
void m lx« But as the tenancy oh an under 
ixiynt mvv be creutod without ft wtiUen lea'C 
the grantee in aueb a case is an under raiyat w o 
holds otherwise thva undera wcilccnl v eandhis 
tenancy is liable to be termuixtcd in Uie mvnncr 
provided by s 49 (6) of the Bengal Tenamy Att 
Till the teaanc) has been terminated tbe grantor 
cannot treat hitn as a trespasser B here the 
lease purporting to be of ft permanent cbaractcr 
IS gTanlfd by a person xho on the faco of the 
document professes to be a higher status than that 
of a. raijat (for example that o! a tenure holder 
or a raiyat holding at a fixed rate) the granlce 
when his title as permanent les ee is challenged 
by liis grantor may invoke the aid of the doctrine 
of estoppel and plead that the grantor cansol bt 
permitted to prove the falsity of the recitals la 
the document (on the faith of which he took th& 
least) 80 as to enable him to derogate from bia 
grant iihere the lease purporting to be of a 
permanent character ts granted by a person who 
on the face of the document profe ses to have a 
higher status tlym that of s raiyat (for example 
that of a tenure holder or a raiyat holding st A 
fixed cate) and the grantee invokes the aid of the 
doctrine by Estoppel in answer to a challenge 
of his title as permanent lessee by his grantor 
iVhetlier such plea mav be defeated 
by the grantor on proof that they had conspired 
by false recitals to evade tho provisions of the sla 
tote CnAvpRAKA'-TA >iATH I AxmaO Am JHazi 

{F B ) 25 C W i, 4 

ss 85 159 161— 

Set ArrEAt I L B 43 Calc 178 

— t S6— 

25 C W B 717 
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See Rat ATI Holdi>o 

I L R 47 Calc 129 
See Hevt I L R 47 Calc 133 

1 ^(ile of jxirl of a holding 

»/ nn ineami-rawfe An incurabrance must 
I'ttpU a limitation of the rights of the tenant and 
not a total extinction of thcin A sale of o portion 

f a non transferoble occupancy holding is not au 
lacumlirance within the meaning of s SC sub ss 
(f) and (7) of the Bengal Tenancy ict Jogeshaar 
Ha utndar r Abed Zlafotiied 5 C TI \ 
d stinguishc I Tajiuiopis Khan i Kiiopa 
Nawax Kn»x (1909) 14 C W N 229 

2 \on tranftralle 

Mding Iran fer of porfion of — CoUtsewt aiifreiufer 
by Iron fertr fo landlord — landlord if may rjeef 
Iran fer< Whore after transferring a portion 
ft raivat surttod is tiic whok ot Ins liol ling to 
llio landlord Ue]i that if the surrender bo 
collusive the tenancy sub ists and so long as 
the tenancy subsists the landlord is not eotitJrd 
to eyect the transferee of a portion of the holding 
Qiare Whether a purclioser of a portion of a 
holding IX not protected under sub s [C) of s 86 
Bengal Tenancy Act lam vddtn Khan v Bhoda 
Anna Khan irf C II \ 2,5 eomment^ on 
Gajan Chandra Choudhary v Alel Chand Saha 
ir C ft ' SIS distinguished Askab Ali r 
CoprEK Mono. CiiowtrnvTiY (1913) 

18 C W B 601 

5 ^0K (rant/craife 

roiyob iiofdma— 8a/e o/o porlwA by rniynt — Aibte 
quenl surrender of saniebyhtm — Landlord if may 
eject Iramferee — /rni-rf — Anoiiferf^e Per Teuxov 
J — Irrespective of fraud coUosioa or knonleUge 
a landlord vrho accepts from a raiy at ths suiccader 
of a portion of the holding after the same had 
been sold by him is not entitled to eject the 
transferee The raiyat a rights in tho portion 
having been extin'mishcd by the ewrrendcr or 
grant to the landlord the latter took nothing 
Sale of a part of a bolding may be rea onably 
argued to bo on inemabroaco or lunitation of tho 
raiyats rights in the whole and should therefore 
operate to prevent a surrender whether of tho 
wfaolo or tho part Per Riciiahdsov J {canlm) 

Ou the authorities sale of a part of a raij ati holding 
18 not an mcumbrance within the meaning of cl 
(6) of 8 86 of the Bengal Tenancy Act On the 
authorities tho landlord (apart from fraad) has 
the right to re enter it the whole or a part of a 
non tiausfeiablc raiv ati holding bo rpbmjmjbed 
or surrendered by the raiyot after tho saine has 
been sold by him DAsrtrti Ali t Pau KttstAit 
Gore (iai8) 22 C W N 972 

4 - ■ ■ - ■ — Viidttof pcahon 

of non fraBs/ertiWe rai jaU Mdtny if tnny le 
enefed bylandlorl i» uhosefaiour tendor surrerders 
the porlta « oJUr t le A raivat vrho has sold n 
portica of hia non transferal le occupancy bolding 
has partcvl with all jus rights in tho portion in 
favour of the purchaser and has no interest la 
it to surrender Sloreovee surrender may be 
looked upon as a transfer or grant and whatever 
binds the raiyat bmds tho landlord in whoso 
favour he surrenders The landlord canncit on 
accepting a surrender of tbo part of the holding 
old by the raiyat sue to evict tho transferee 


8ee s 23 
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BE^GAI- TENANCY ACT (VIH OF 18S5}— 

conf-f 

s 86— fonrrf 

AnandiMoian Poi DiowDnrr\ t Cir^DtiAt 
Sai V (191 ) 22 C W N 065 

5 - -- - — — S leof porlioH of 

von trnr /{rttle r/i vi<i / /ii j — tturnndtr by 
ctnil r cf ni e (1 ri ft itllemr t lilti bj hm of 
T( t — Injltd t Trend r — Lndlofl if may eiict 
2' Tcf 1 tr here a rn\at c\pr'«»Ij stirreiulorcd 
a part of hi non Iran feral h liotlin'' nliicli prior 
to ruch urrender he had old and took a new 
sc tlement of tio remainder Htfl that this 
operated as a urrender of tlie whole holding 
(express as to a portion and implied as to tho 
re t) and a no fraud on the part of the landlord 
was cstathlied he was entitled to c\ict the 
par ha er from the portion eold Tajiij Mcnshi 
f rtoJEN-Pi Kishobl I o\ CiiowDUrM (ISI^l 

22 C W N 967 

6 - . — — ■ — — ^urrcni/er by cc 

evfnjiej rai /jl of /nrlion of /cldinrt old by hm-~ 
LatJ/urd tf II i/ijetomde An occoj anej raisat 
Lasing sold a portion of Ins holding siincndeted 
his tenants m re pect of tic portion sold to hw 
landlord who thereuMn sued his Tendec for llns 
poses ion Ildd that tho rendor hating trans 
terred n portion of tho holding had nothing left 
in him in that portion to surrender diaidu 
J/e/nn Foy CIcvjhury \ Curvdoial Sola 2 C 
ir 'N ) followed ifnlA 7o>ny J/un 

r Bro) ndra Ai ert /’ey Cfioudhury * c II \ 
OG iJJli) li tinguished SnEtRii Dasttit Au t 
Pa i Koun Gapt (1019) 24 C W N 671 

7 iturrender of 

2‘Orltov of orciijioiiey holdmj edd bj I rant if bindf 
fmi! fiTCC A surrender bv a ranat of a part of 
ins holding uhuh ho fas aircadx sold to another 
is not binditiL on the transferee Aotroni ilohan 
ra>j\ bUxU kiUmudU 17 C ir \ //W (W*) 
Sltdh Tor tj J/u«»Ai r Drojcrdra hii ore Foy 
CfoiiIJurij . C rr S Od? (WA) Amnda 
Jllolan B j Chpudhurxj v Cunilmil Saha 22 C 
ir ^ jC5 (.101 ] andBa lur Ah r Fam Aumar 
21 C ]i 'i If 1 (lOIO) considered Apart from 
authority A person nho has parted Tithhismt rest 
in I roperty cannot deal v ith that interest l>y sur 
renderng it in faaour of the landloni ond ho 
cannot confer upon the Ian Herd n higher right 
than ho could have passed to any other person 
h> assignment It would be diSeicnt in tho caso 
of tho stirrrender of tho entire bolding because 
then the tenanea would cease to exist and tho 
landlord i oiild to in a position to re enter on tho 
Jill 1 S'ltrsiiChiAaDRA Bise r D'lrsn C oanppa 
lUnra (1919) 21 C W N 573 

g - — — _ — \on Iran feral le 

Of nixin y hcldmy Iran fer c/— Frtr>yHi/to» «lnt 
aniouiilflo~-It »(rf«ip/Ji?ronrrdfyptwan trhtihtr 
amount to re cjnilion of Iran fer K the occnpancy 
holler of S I vlns of Ian 1 sol 1 5 li^has of his hold 
ing and 1 ut the purchaser in poa e sion thenof 
A Lavmi, di d witlout heirs the Isndlo^ took 
posse Sion of the T 1 ighas which he had not fatted 
I ith and let the other C Lighas to two o her fer 
tons 111 a suit for I osse Sion by ibolattcracainst 
the puteliascr the latter adrnitteil that there was 
no ripht of tnn f r in the village but fdeaded that 
(1) eerUm lent reeeiits and (.) a letter from ono 
potiitiri to another stating that the rent 
would le paid by him {(be defendant) 


BENGAL TENANCY ACT (VlII OF 1885)- 

conld 

■ — g SB~conld 

amounted to a recognition of the transfer Ide/t 
that theso documents did not amount to a recogn 

tion of tho transfer Per Chajjieb C J It i 

not within the scope of the authority of a paltrai 
or rent collector to consent on behalf of his maste 
to tbo transfer of an occupancy bolding Tha 
IS an important act to be performed only bt i 
person lisMngat least some of the powers of t 
manager The onus docs not lie on tho landlon 
to show that bis potuari bad no authority to cOn 
sent to a transfer Fer KisosrOED J — Th< 
transfer of 5 bi^has out of 8 bigbas amounted ti 
adirision of a holding and a distribution of tb< 
rent which under s 8C of the Bengal Tenancy 
Act I8S5 was not binding upon the landlorc 
because not made with Lis erpress consent ir 
wnting 4 N tVyATT t Seocobivd Sahc 
1 Fat L J 414 

9 Occupniifj 

raiyal (raiiffemng a portion of Ihe holding if may 
desiroylhelran feret s title by suhAf^en/swrrcfli/eroj 
Ihe irhole or that porliou of the holding— Equilatle 
bar to tveh aetten— Bengal Tenancy 4el if ereludet 
<»pf)f»C(J(io« of tgutlalle iloelnnes — Donee of foieer 
if may derogate from grant by lie extrew \c 
occupancy reirat who has transferred part of hu 
non tronsfcrablo holding is not competent t< 
surrender to Ins landlord the portion so trnra 
ferred either by surrender of that portion slom 
or b\ surrender of the wliolo inclusive of such I or 
tion This follows from tbs principle which is o 
wide application that nooneispcruiittcdtodefea' 
or der^oto from his own grant a nnnciple the 
application of which is not evehided ny the terms 
of s 6(> of the Bengal Tenanew Act since that 
Act docs not purport to be a complete code even 
in resnect of tho law of landlord and tenant ond 
does ivet profe«8 to incorporate tJio general pnr 
ciples of the law of contract and tho doctrine of 
equitv jurisprudence in so far ns they maj have 
to bo applied m tho defirrainntJon of di putes 
between landlord and tenant Kjiipa SiNOnt i 
Annndii Surdan I L Jl 35 Cole 31 tell 
C n \ DS3 (F B ) (7907) referred to Sied 
HI onsENUDDiv t Baikumua Chandha SncA 
DUAB (r B ) 25 C W N 22 

10 — - ■ • Surrender of 

raijati intfre ey Hindu v\dov tcleller ejfecli 
werffcr— Fe 7r//i»t7 fo wric/fN 11/ ejfeelpf A Hindu 
widow has not an unqualiiied right or power to 
aurirnder the entire taiyati inlerc t m a roiyo/i 
holding to which sbo succeeds as beir of her Ids 
band m tho absence of proof of le^al neer a t\ or 
pious purpose If the power ofsunender conferred 
hvs 6G of tbo Pingal Tenancy Act 18^ isanplic 
able to a Hindu widow who for the time ccing 
mav be a raijat of a holding such power of sur 
render can cnlj operate to effect lie interist 
which she has in the roisafi holding and no more 
A Hindu widow maj without nccc sity and Ine 
upcctiio of Iho precision of the Bengsl Ttnarcy 
Act ss to the power of Eurrciid'‘r transferor tssim 
herlimitcd interest in a part of the property to 
which he succeeds as s Hindu widow to a stranger 
andsDcbss ignreent or trscsferis valid during tte 
eootinuanee of the widow s life *^aeh a centraet 
IS not void tut roidstle and until avoided or set 
B tde It IS binding and operaiire as sgsinst the 
widow at the iDstanee of such stranger or tracs 
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BENGAL TENANCY ACT (Vllt OF i885>~ 

Conti 

— — — — ■ 8 88'~co«fW 
f<jce« Tho «urK*^d^.1 to her landlord hv a Hindu 
Widoir oi Mr entire intertil in a ratyatt holding ol 
•which eho Is lor the time heing id oecapation if 
it fomjs merely a part of the estate to which ehe 
succeeda is a transfer of her limited intewatin 
such holding wlucb tho law tecogni cs Apart from 
the art the q'oestjon of meigcr depends on 
inteation Jaitna Prasao SixOit t Basoeo 
Si on 4 Fat L J MS 

— S3 86 88 — Siirftndcr of ^diap 

trjttoiil Me conetnt of tnorlyajee of jwlion o/ 
hoMiny — to eject mor/ffayee after tttlie 
tnenl of renwnunp land vilh anoMtr — 5«h din«on 
ofTiolhfg Tho provision of 8 8d «i} of the Bengal 
Tenancy Art emMdjcs wilhm cerlam hoands tho 
principle that the lessee has no potter to pilert 
oy BOKcndcr anything ha cnnld not do hy assign 
meat to a third person 11 eiter v J aiien 
2KB 30i referred to A rorrenJer of a roiyoi* 
holding hy the miysi without the consent of a us 
afractuary mortgagee oi a portion of the holding 
does not entitle the landlord to eject the inort 

& aiwi whrtc the landlord after such eurrendor 
cettlcd tho rest of the lend with another 
the snh diTxion of tho holdingnaseffcctcd by tho 
landlord and so did not oflend against a 86 
BiQinrvATii Srcaii t Xtiuixu Cox. (1914» 

10 C W N 269 

8 87— 

See OccTOA'fCY Hoioiko 

t L H 48 Calc 172 

I . , I -- // ex/iaustite^Ai'SK- 

donmefil hy tenant 8 8? of the Bengal Tcnaocy 
Art >s not exhaustive and the Uadlotd may pro 
ceed by suit if h« can prove that the facta and cir 
canutancea of the case lead to an inference of 
abaAdonewAt bUTOOKPiuat SatTC.ct. v Jnopcr 
Sjvqb HOU) 19 C T? N 1310 

■ - — -- Mere erccutioa of a 

Dsufroctnary mortgage is not an Abandonment but 
coupled with other forts might be MoyoBAVVAi. 
c ASAynrA UorEB Dasva 17 C W If 802 
S 88— 

See 8 8Q 16 C W K 268 

_ — The rent roil mentioned 

therein means a pennonent doeumect Kept in ib« 
estate office of the hneband mth particulsts of 
tenants and rents and hept up to d^ito. Bajavi 
S tr^DABi JDasi « Haai SoHPABi JDasi 

22 C W K 693 
110— .gad <Attsioao/ 
holding tci/h eon- rnt of tifkadar uhelMr btnitny cn 
Ittndfoid The consent be o (Mfndar given in good 
faith for the beneht of the estate to an alteration 
ol the area ot the holdings under him and the 
apportionment ol rent upon the new holding is 
binding upon tU« landlord Masmap KAcmoi. 
IICS9A1N « Cacnr Kamii 2 Pat L J ISl 
- ———— ■ * 91*— fpp/icafion for riqninng 

attendance of Unante at ineaeuremenl of MldinQt 
hy tan<Rprd—One opfJtcatton opainsi seierat 
i/ compeienf b Q I of the Bengal Tenancy 
Act does Dot comtemplAte that there shoold bo 
separsle apphCAtions undet that feetion by the 
todlwd against each tenant An appLcatios hy 
tne Uadlerd with irtwcnco to the several teaaata 


BBNaAL TENANCY ACT (VlII OF 18S5>— 

eonld 

s SI — c<7nf<f 

baviog holdings la tho land ivlM<'h the zemindar 
desires to tneosure is comnetent under the Beclson 
Haji Srah MoirrAz Hossaiv r Raqkp Aasda'^ 
feABU (1909) 14 C W N 231 

' — -■ '■ ■ 5« 83— 

See Oojiuox Maiiaoaii 

I Ii. R 43 Calc, m 

— - ■ — - — — Common manager ap 

poiKlmenl o/— Pisputd amongst tame co thartrt os to 
tfuif eharti — Ettate meaning of — Opening of 
eeparote accoujifs t/ bars oppomlment of manager to 
tchoh ettate A disputo between sotne of the co 
owBcrs of sn estate as to tho managcmcDt of tbeit 
ahaioiaacfficientlcirthaflppefmtiaent ol ft common 
tnacftger of the c trto under a 93 of the Bengal 
Tenancy Act A dispute as to the terms on 
winch or the person with whom a particular 
holding or & cumber of holdings should ^ stilled 
IS a disputo 03 tn the managemcRt of the estate 
though onl} a part of tho estate is inrolred A 
dispute ns to tho boundariea between tho common 
estate of tho co owners and another contiguous 
estalo ol winch one of tho co owners of tho common 
estato IS the solo proynrtor is not a bar to tbe 
appointment of a common manage when thcra 
are other di putes betwcea tbs co owners An 
estato temams a tinglo cetato for revenue nur 
poses though separote accounts may hare hesa 
opened in ruspert of it SA7c\tD^I>p Rat v 

Gusu MohXM ZlEBi (lOlS) SI C YY N £40 

— s 95— 

See Coiiiio't MaviCiR 

I L. R 44 Cfde 800 

A common uansger 

appointed under s 9o is a public officer vithui 
s J (17) of tlie Civil Proeednte Cods and a notice 
under s 99 must precede a suit for occoonta 
Bevt Miouab Scsei. t Dca \ara\an Sckcx. 

84 C 'W N 138 

— s« 95 98~ 

See Oouwos ICevAaEa 

I L R 46ChSc 150 

s 9S cL (8J — ComwoH ma-nager of 

fepreeeHtetf u of proprietors— iSuit agatn‘t cotnTnon 
mfljMiyer xf yropcrly /nuned— Oicners not all made 
d</e«rf<TRfs toMm time— Biwitafjon — ^£i»iito<njn 
Act (AJ- of yW) t S2 cotaroon manager 
under a 9a cL 3 of the Sensfal Tenancy ^ct is 
a representaUvo of tbe proprietors for the pur 
pose of defending a suit as well as for instituting 
suits Where therefore usuitwosbionghtmaiing 
tho commoa manager as well aa some of (he pro 
prietoia parties but some of tho co proprietors 
wero mado parties after tho period of hmitation 
allowed by law HfW that the suit against the 
oommon manager was rightly brought and tliat 
04 tbo suit ns against bun -waa in time it was im 
xnaterirt •whether some of the proprietors were 
brought on the record out of time Chocdhry 
K nenBAsn Bos p UiiESii Chavdita Pott <19II) 

16 C W K 96 

S. 98 [4) — Common Manager power 

<f~l?utrict Judge juritdielioa of Where sobse 
qneat to the appointment of a common manager 
tho title of aa alleged co owner bciBg disputed 
liad to be decided hy a competent Coart I/etd 
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BEhGAL TENANCY ACT (VDl OP 18»>- 

<Onld 

S 98 ( ' — c^atd 

that the Di tnct Judi,e undef d (tf) of a 95 of 
the Bescal Tetwincy \ct had junsdictioo to direct 
the eomnion manager to rctam the dupuUd share 
of the rent ta his hoods tiU the titSe of the co ovner 
■was sdjQiiicsted upon Bl^<P^\aa^o DEorv t 
HOEE^Dai %ABilN 1*0^ (lOl*') 

17 C W N 445 

S 9S — Comme i »nonog<r— 4p/‘f»«it«on 

t<j D* fnct Judje far rtsloralion ef Iht mana-Htatal 
cf Ih ttlalt lo the CO otrnen — Common -tnatogtr if 
can li<! nadt a por'j to iueh pro<eedi»$ Iq en 
application by the co owners under * 99 of the 
Beacal Tenancy Act forreatoration of the rnsnsge 
meat of thc<c estate the conmitin manager is not 
and cannot be msde a psrtj to the proceeding 
BoAaaBan Dssaa CutrnurRoM < Niuukto 
Cbaiteiuee O'llO) 24 C W K 927 

100 and 120- / cocj rf Htght 

limitation Jof alUralioi ojtntrj t Where there iB 

a deSnitc challenge to the pUintifl e rights by 
an entre made in the record of rights and where 
the fact IS patent chat the piaintill must baro 
bcea aware of that chslienge to his rights a suit 
if brought upon that ehaliengc must be brought 
in accordance with the eix years role of limita 
tioa D la spite of the challenge the pIsmtiS 
retaxoa poaacsaioa of the property ho ts oot to 
qmrod to institute any suit upon (bat eiisllengc 
but easy institute a suit at anv time within six 
yeato of any new challenge which has the eCfct 
of prejndiciBg his rights Bamsi Bam t Lala 
S i&ac Saiuv Lil S Fft L 7 493 


— a 101 2(o) 3— 

5e« PreoBD OF Pioets 


Sti UtTBA \ 


S Pnt t } QU 
I L B 40 Calc 123 


^ g lOS^Ben^al Tenancy Act (Till 
of IdiJ) s 1(12 a» amenifcii 6y 4e< Sll of im 
e 20^ cli {n) (cj ( ) # l00~2teepa»ttT xnpotsta 
jion of Mdiiiy — ^al>1e irronreus'y recorded — S«it 
io deciare him fnipaiaer under i 205 — Amendtng 
of entrij Tlie terms occupier and oecupaat 
in cIs (o) and (c) s Khl were prcsnoiably added 
to corer the case indicated m clausefi) added et ^e 
same time A purchaser of e non tronsfcrsWo 
occupancy liolding being a trcapasicr is not cn 
titl d to have bis name entered in the record of 
Tights under cla (<i) or (c) of s 19- of tbe Bengal 
Tenancy Act Where ench o person s nanie was 
recorded llefd tliat ths Bevenae Officer proceed 
ing under s 106 acted properly la adding a note to 
the effect that ho was a trespasser Umxhclla 
S aitDAE V Pam CiLAMina Qirincai {1910} 

14 C W N 812 

Hi amendment m 2SS$~£ffKt 

ofe 20“* — Seltlement 0£Uer pov-er of & }Q2ofth0 
Bengal Tenancy Act has now been amended by tbe 
insertion of a new chu a which expressly anthonses 
the Settlement Officer to decide when the land is 
claimed to bo held rent free—whether or »ot rent 
1* actually paid and if not paid whether or not tbe 
occupant is entitled to hold tbe land witboat pay 
xnent ot rest and U so entitled ender what sathw 
]t\ The Tcry circumstance that tbe LegieUtore 
has ituerted this clan e In s 192 points to the con 
elusion that tbe matter provided for therenaderis 
not covered by the other claote of s JKf The 


BENGAL TENANCY ACT {VIII OY 18So)- 
CoRld 

S 102 — contd 


LeeisUturo could not jiossibly liate intended to 
accord fiuality to a decision of a dispute bv a settle 
ment Officer which it was bevond the jurisdiction 
of the Bovenue Officer to decide nnder a lOo of 
tho Bengal Tenancy Act Bndfto Ais^ore t 
Durt/anolA I L E 32 Cali 2$ Donay Dan t 
Kee mh Pruhlf S C \ “22 h obin Chandra v 
ifarfAa A‘sSorr HC X\ \ S59 \ «i.«cja BeHarpr 
had! aKtahort 22C L J 2JS •?Mre?aryo/ifai</of 
lodtac \ttye Stngh 2 L P 22 Cak 3S Dharam 
Awaliioftinv Gobtr Alt Khan I L P 39 Caft 
339 Karmt Ehon \ hrojo hath Dae 1 L P "’i 
Caie 222 andiJircndm t Ehoirob OC L J 295 
rclcrrcd to Bibendsa KisnoRn "Mamktv t 
KatiTArA Dcsi (10!i>} I L R 43 Calc 547 
*> 102 (b) (d) 104K (3) (g) 158 

—Suit Milder s 202 JI-~CoiiTt if hn general juris 
dcfioB la retiie rrRtrofl A suit under a J04U 
ot llio Bengal Ttnanoy hot does not ho on the 
groand that an enhanerment of rent matlo by 
rea on of a iiso m the price of staple food crons 
should not have been made Tho special conai 
tiona and incidents of tho tenancy mentioned in 
s IWII (3) (ij} of tbo Bengal Tenancy Act refer 
to tho special conditioDs and incidents mentioned 
Ins 10.(5} whilst the rent payable comes under 
» 102 {<) ot tho Act Kau I’basonno MAlTt i 
SicrsTABt Of State for India (1018) 

23 C W K 383 


" ■■■ ' t I03A— Pre/t merif ^ T g/ifa infries 

•R •/ ad nniiMe in tudente iR rent eutta Entries 
in a draft rocord of rights published under > 103 i 
^ tho Bengal Tenancy Act are not a^ianble m 
evidecee m a suit for rent It >a not until ths 
record of nehls la finally published that the pre 
enmptioa oF correctness arises OcUB Ivoeb v 
IUmbata'c Pajide (1913) 18 C W N S38 


-ss 103A,105 108A— record «/ rujRei 


Jfuof pablicafton of~!itltletnt»t o//air and tginlable 
rent vpfield by Special Judge on appeal~^ubee 
9 «*sf omendmcBt of record of nghto-^orTtetian of 
cfericfll »>r orithmelical error—fnkertnt junsrficfioit of 
Court — Application and scope of > IDSi Hhcre 
wfter tho final pubbcation ol the toewd c! Tights 
fair and equitablo tent was settled by tho Settle 
xnentOfRcer by his order dated tbe 3 Isfc December 
1900 ia & proceeding under s 1D3 ot tho Bengal 
Tenancy Act an appeal by the tenants ogams* 
which order was dismissed by tho Special Judge ot 
I bo 9th April 1900 the eubetantial matter in con 
trovCTsy before the Special Judge being whether 
the rate of rent settled was or was not equitalJe 
no qyiistion being rais^ as to the area and sab 
awjuently it being discovered that the area had 
l>ero erroneously put down the Settlement Officer 
on tbe Sad September amended the record 
*r> ** to alter the entry about area and the tent 
payable Held that tho amendment ©f the record 
wasnotunders 1084 of the Bengal Tenancy -tet 
ud was Dot without yonsdiction. The Settlement 
Officer aeted m tbe exercise of a power inherent in 
every Court to cortect obvions errors or inciJeatal 
wpa tn Its own record. JLfethrr Sic re uO Ch £} 
.49 "iT' Xnwie r Zees 7 4pp Cat IS £S //a on 
[f5223_ f C S2 . SCO referred to. 
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especially e-a 
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BEAGAt TEKANCy ACT (V2II OF ZSa?)— 

confd 

S 106— coHft? 

S Acienui offictr t/ can 

pass decret /of possession — Suit tran^erred to Ciotl 
Court S 103 of tho Bcnsa! Tenancy Act proTides 
for tha xnatitutioa of BUJts before revenue officers 
and indicates the points that can be decided by the 
revenue officer but it does not VMt tba revenue 
officer mth potvee to pass a decree for possession 
Wb.efo Bints under s 100 of the Bengal Tenancy 
Act were not beard by tbo teveauo officer but mra 
tran^fetrcd to a competent Civil Conii iot tnsJ 
undiT the lirst proviso to that section Btli 
that the mere fact that they were trassfett^ to 
a Court which in its ordinary junadiction might 
have been passed a decree for poasoasioa could 
not widen the ponniasible scopo of tbes® parti 
calar suits IsaiLua Kmun » Ksdsb Nato 
G noss (1913) 17 C W M 730 

4 — Bengal T«>ia«C2? 

Acl O-in of 18S5) as JOSB 206 200 222 1— 
Peceid ’’/ rigJtlg — iuit to doelart eiUty erroneous and 
« eslabltshm ni of till —Afaintiiinabiliti/ The 

‘aiiure of a peraoii to lastitut a suit under s lOtt of 
the Bens*^^ reaanev \ot for oorroctioa of an entry 
m the record of rights is no bar to his mtituting 
a suit in the Ciri! Court for tho establishment of 
his title dogendra \alh v Knshna Pramada 
12 C n * m2 »e I L R 25 Ca2e 202S 
distinguished Mxsser v Aofanand Singh- 

JSC Z J 20r se 14 C n SS4 and Pa«<f<i6 
J2vuan v Ananda Kiaun li C II R 807 refer 
red to ■ytrsTi Nath TnASon t XtAUEswaa 
BtMia (1010) 15 C W N S7 

5 — .. Suit under proper 

reepe of — 5u»l/w tgectmerl \f eon be brought under 
tiie eeetion- tTbere pkintic not only eeels for 
the correction of an entry in the record of rights 
in favour of the defendant but also for recovery 
of possession from tho latter who he concedes 
has been in possession from before the date o£ 
final publicatton Held that these reliefs could, 
not proMrly be secured by a suit under e 106 
Bengal Tenanev Act and the proper course foe 
the plaintiS was to bring & cml suit As betweea 
landlords of neaghbouring estates tho only question 
that can be raised lu a proceeding under a 10(S 
IS us to possession at tho date of Ae final publi 
cation jSlohunl Pa malab Ramanug v 

Xiulmi Ram 10 C \ S and Jogenira Aatk 
Taj V Krishna Pramoda Dost 12 C IF A 10X2 
referred to Kali Stjvdaei Bebva i Gmui. 
Santtak Sanyal (1911) 15 0 W K 874 

6 Perionout of pos 

stiSion claiming land recorded as msl io be laLheiaj 
if mog sue under s 166 — Recoiery of possession if 
may be gtien in. such suiC~BeclaraIicni of right irhen 
out of pos tsnon if proper A person who ss not 
la possession ot land which la claimed sa reot £reo 
at the date of tho record of rights cannot have tho 
mere questton o! his title to hold the land Teat 
frea tried iiv a suit under s 100 of tho Bcn'»8l Ten 
ftiveyAct Padmalaox Lalhi Rant IZC if li 8 
Kali Sundan ZJtbya v Ginga iSintiltfr Sanyal IS 
C IT A 07i and ^oni Chandra r Kanda 
nananda Gossain IS C 11 A 02S 29 C L J 
20“ referred to A plaintiff cannot bub for posses 
Bioa under t 106 of tbo Bengal Tenancy Act 
hor U he is out of po<>sessioa at the data of the 
suit can he bo given a declaration of his right to 
get poaseasion. He cau obtain complete remedy 


BElfGAL TEBABCT AIT fVin OF 15 Sj)- 

contd 

5 106— confd 

oalym a suit in the Civil Court AiZmani Kumar 
T Atdar ZoihQhosh 17 0 W ^ 7o0 foUow d 
The words or as to any other matter in s 105 
must bava raforcaoo to the matters indicated m 
s 102 PjiA-v Keisuva 3aua t Teatlashya 
Nato OaotJoatTBi (1915) 18 C W K 911 

7 — Suit under — 

Pleuntiff ifmayprajm tel j fora negaUu declare' ion 
that entry erraaeous — Duty of Seitlem nt Off-Ctr io 
record farls as at dale of record of rights In a suit 
under 9 106 of tho B ogal Tenancy Act the pUintiS 
IS not entitled to s decUration that a specific 
entry la the record of rights is not correct as it 
stands bo must go further and establish in what 
resp et it is incorrect and how it should be 
amended if ha is unable to do this his suit must 
fad It IS the duty of tbo Settlement Officer 
to enter in the record of rights the rent payable 
at the time the rccord-of rights is m course of 
preparation When therefore it appears to 
him that the landlord has evicted the tenant 
irom a portion ol the hod ol hn tenancy he ii 
correct m showing that no rent is payable by 
the tenant to the landlord for the lands recorded 
ae m hw possession Dwuexubovatr Pay 
CHO wnnrBr v Amsvvm Satoar (1916} 

21 C W N 492 

8 ... Scope of engutry 

uttder-^Ttlle if can be determined A Pevenue 
Officer in deciding disputes between nval pra 
prietorB under s 106 of the Bengal Tenaaoy Act 
IB oonfioed to tbo question of possession Blone and 
IS noi coEDpetest lo detcnnme the question of title 
Podoialav v L«Wl» Earn 12 C TT if 8 followed 
Bau Coavdsa t IfAsmAxaKiji'OA 

OossAcr (1013) 18 C W N 833 

Jf ban tivil nuif lo 

correct enfry B 196 of tho Bengal Tenanev Act 
docs not provide t he oaV method of obtaining 
correction of the entrv m a finally published record 
ofngble and a civil suit instituted with that 
object IS mamtaioahle Jogendra ^nfA Toy y 
Krishna Tramada Dassi I L^P 15 Calc Id 13 
(190S\ not followed Mahokkd Atuunnia 5 Iea 

* ^oDYOTKmiApTAooar 85 C W N 18 

— ss. 105 107 — Suit dismissed for de 

fault cf^utRiig after eudence of defendsaht lakea 
and examined—Formal decree draun up— Order of 
dismissal »/ appeatable — I>eci«iOB meaning of tf 
exdude* dismissal for default The decision of a 
Setlloaient Officer to which the force and eScct of 
a decree of a Cml Court is given by s 107 of the 
Bengal Tenancy Act does not include an order of 
dtsnmsa! of a suit nndat s 106 of tho Act for 
default tho word decision implying an adjudi 
catioa oa the merits Where in such a suit the 
pJamtiS being absent the Court received the evi 
dcRco of the defendants expressed an opinion on 
tho monto but ultimately mada an order of dis 
missal fax default under r 8 of O lA of tho Civil 
ftocedure Code Bdd that the order was as it 
could only have been made under r 8 of O IS. 

Tbo Court should not have received the defendant a 
ovidenco or examined the ments of the case That 
a formal decree which was uanecessanly drawn up 
did not alter tho nature of tho order which was not 
a decrco and was not open to appeal Passati p 
T ootani KArai (1013) 18 C W N 604 
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( 32_ ) 


BENGAL TEIfANCy ACT (VIII OP 288S>— 

COfftJ 

sa lOS ana 109A (2)— 

See Aitz^ I L. B 45 Calc 63S 

s 108 AND 109 — Where a SDit uader 

a 106 of tlie Bengal Tenancy Act was withdrawn 
with liberty to Lung a ftc h suit a suit sub-w 
quently brought m the CiTil Coirt lot de h-tatioQ 
of title and recovery of po5»es9ion Viss not laired 
by the proriaions of s 109 of the Bengal Tenancy 
Act SoEOj Ktntir Acqaiua Choitoiidby v 
UjfEO Au IIowLADir 25 C W K 1022 

S9 106 and Ill- 


Bee PecOBD 0? PlGETS 



3 Pat L J 

361 

Sea lOu 

24C W N 

22a 

A a 5 108 

18 C W N 

604 

s 107— 



Ares IOj 

8 Pat L. J 

5S5 

See Pent 

I L R 33Ca'«. 

278 

Sr Sm 

I L R 40 Calc 

4'*S 

s ICS 



See s lOg 

Se I.A^BtoaD 

AND Tenant 



ILK 37 Cal'* 

HiO 

109— 



? S gO 

1 Pd‘ L. f 

409 

.See 9 <0 

I L E 45 C-lc 

769 

See Snhaa ement of Pent 



2 Pat L J 

o74 

Set S?1t 

Z L R 40 Cate 

4*’$ 

;tj 

scope and operaltoa 

To 


attract the operation of a 109 of the Bongs! 
Teosnoy Act it is essential to establish that tb« 
oieil suit has for its sobjeet a matt r wtueh haa 
already formed the subject of an appU atioa 
usl r 8 10.> The introductioo of s lOoA Ivu 
sot altered the scope of a 109 which most bo 
construed on the same lines as befon} the latto 
duetion of s lOoA It cannot bo bold vndec 
8 109 that » matter has been the subject of an 
application und r e IOj wbeoeicr it nugbt if 
the defendant had so chosen haro been raised 
and decided ondcr s 105 read with s lOoA To 
hold that would be to read into e 109 words 
which are not there PanJab Paican t Ananda 
£7mn Jf £7 IP' ^ SAaeM BAuroa t SrAabar 
Alt ISC jr A dJd Acs* BAusda Zfajro T Aticint 
Kumar Samaria 19 C ir }> C37 (n) referred 
to IfawAB BaiUDUs or lltntsnipAB to i Auxsd 
HOS 3EW (1016) I L B 44 Calc 783 

—— — ss 109 MiaSiiitfor tnhitneem nl of 
rent »/ nsKif n»cWe 0/ r d iimisiitofappliea ton 
fur enharcem nl w id / «<■« 10a \t here an 

application for cnhancument olrent under s 10 
BiUail Tooaucy let on the ground mt r afia of 
incroaso in aroi nas disotisscd for nou prosecution 
and a suit for enhancement oa the aamo gtouad 
was sub equcntlj brought /fr/i— That tbo suit 
uasbarrodby a 109 In application which haa 
b^a made uhether it is withdrawn or whether 
it li dismissed for non prosecution is nevertheless 
an application mido within the meaning of s 
109 baniort Ibeoi Kiutov r Majibiu 
C nocDutnr (1919) 24C W N 1020 

S 109A(2>— 

Ace Armn 1 L. R 45 Calc 633 


BENGAL TENAVCP ACT (VIII OP 1885>- 

Ctfl/rf 

s 109A— 

See s 30 2 Pat L J 5"'4 

Stc 3 lOo 5 Pat L J 473 

8 8 PaocEDTJBE L R 45 I A 1S3 

ir^cn bars an appeal — Quea 

lion if junsdte/ioii S 1091 of the Tenancy Act 
IS no bar to an appeal in a tiso of settltnient of 
rent in which a question of jarisdn-tion is definitely 
raised Paiidas AIuKnErjEC t Biphopas Paj 
C aotrpnEBi (1913) JS C W N So 

g 109B— -Scopco/enjuiryander The 

enquiry tinder sub s (1) of s 109 b >s obviou ly 
contemplated in a case where tho agee meut or 
compromtso has been tOKlo for tho parpose of 
settling a dispute namely a dispute which tho 
Pevenoo OJbeer would bo called upon to decide 
on the merits but for tho Agreement or eompfomia 
•? 109B cl ariv does not apply to a case where 
tho contract betwem the parties was made several 
years before the settlemeat pro codings Bata 
ilovpAL t VA'frrDni CnojrDBt Nandi (1911) 
10 C W N 321 

s 111— 

Se Ptcoro or Picbts 3 Pat L J 25L 

. . Suit for elleration of rtnl 

brotijAl tcjf/iin three months of final puUieahon of 
re ordof nghts »/ sAoulfi be dismissal or slat/ J 
A suit for alteration of rent instituted within threi 
months of (be final publication of (he rci-ord of 
rights should not be clisonssed altogether but 
shonld be stayed until the expiry of this period. 
On appeal from a decision of tho lower AppellaU 
Court dismis ing such a suit the three months 
baring espiredTong ago tho High Court directed 
a trial of the suit on the monts de novo the appel 
lent being dire«-led to pay the costs of tho lower 
Appellate Court end of the ZLgh Court Pam 
Narayait v Zaehmi Aarayan 17 L L J P39 1? 
0 ir A 40S followed Hnu B.0ER i Licnuiw 
Cope (1913) 19 C TV N 3141 

B lUA— 

See CoiiET Tzs 1 L E 44 Calc 3o2 
See Ljuitatioy L L B 45 Calc 04^ 

— - ~ —Where no question as to 

entry of a rent settl d or an omission to settle rea^ 
IS <mncemed a suit by a tenant for a declaration 
that an entry lu the ixconl of rights d scribing him 
asa tenuro holder is erroneous and for a d'claration 
that bo 13 an occuoancr raiyat is not a smt vndi'r 
s lOlH but fills within the category of suits 
alluded to in the proviso to a IIIA of tho B ogi) 
Tenancy \ct and may bo brought withm 6 \t\r> 
^satADi IsATH Rati AstBCDor SIondal (1911) 
15 C W N S93 

- - ----- JXMsion as to whit 

amounts to an application within (he meaning of 
this section and nhat is the period of limitati n 
SnSIKJl AlITEUDDlN V SUIIKH SaIDCB 
1 Pat L 

S3 lUA 104H. 

njff saif for didarat on of after final 

ef record-of n Als~Ztmiljl 

eorrer ness of ruori rebu!' no of The 

broogbt hu amt for a d 

art occupancy raiyat -^n 

suit was brongbt more \hj 

£na! pubhcatioa of ^ 
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BENGAL TENANCY ACT (VUI OF 18^5)— BENGAL TENANCY ACT (VIII OP 188o)- 
contd contd 


• S in — contd 

holing TTOs of an extent of 203 highas and the 
tenancy in Jta inception was created for eultiratmg 
purposes All the tenants on the land were ihaq 
chat^a under the plaintiff nlio and his predeee aora 
tad been recorded as raiyats in former scttlcmwits 
Udd that the plaintiff end his predecessors haring 
held the land for more than 12 years had a right 
cf occupancy in the land That tlu presumption 
treated by e 103B of tbe Bi^sal Tenancy Act 
was rebutted That the suit came mthin the 
proviso to s lllA and not under s lOlB and 
sas not barred by limitation IvriiEDA Ifosunna 

pnCITA t SZCBETABX OF STATE EOF IvDU (lOW) 

19 C W K 1017 

• S lllB — Suit IrouQhl tctlhin thf -pro 

7(iZ<iteif period— I roper procerfiire— Pejer/ion or 
rlurn oj plaint at onei — Cinl Proeedurt Code 
L^lct r of 1008) 0 MI TT 10 and 11— Plaint 
lejt in the file vnitl erpiry of three months — Smt 
tf *noy bt diamisstd later on— Jurisdiction of the 
Court to proreed to (ri/ «utt uii (lie inrrita In \tcw 
of the provision of s HIB of the Bengal Tenancy 
Act that a suit shall not bo instituted in anr 
Cml Court for the decision of certain i ucs tnthm 
thret months from the date of the eertiCeatc of 
final publication o! the record of rights the proper 
course for tho Court when sucli a suit is brought 
irithin that period is to reject the plaint luid r 
0 VII T 11 cl (d) of the Civil Procedure Code 
If the defect being overlooked the phint is regis 
tered the Court on subsequently di coreriog it 
when tho three months ha\o expired would not 
be justified m dismi sing the suit As the section 
does not take awav the Civil Court s juri diction 
altOoether it should in such a ca pro e»d to try 
the suit on the merits P€r BltnAWOSON J — ^If 
a plaint presented during the prohibited period bo 
not at once returned or n.jcctcd under 0 MI 
r 10 Of r 11 of the Civil Procedure Code (as the 
Legislature undoubtedly conteinplatee) and 
remains on the file of the Court the suit may bo 
treated subject always to any que tion arising 
under s 109 as though the plaint had been received 
and the suit instituted on the day foffowuifc tbo 
expiration of such period Fiuif Kbisuka Shaha 
t Krifakahi Chowpupkv (1910) 

21 C W N 209 

s 113— 

See Lamilord and Tenant 

I L R 45 Cclc 9S0 

I Stijiulaiion f</ 

poywent cf additional rent on teatfe land btcominO 
euhiiat i — Beall afion cf the same yiTiere tier® 
13 a stipulation between a landlord and his tenants 
that the Vila lands ineludcd in the tenancy 
would ho assessed with rent on Incoming hastla 
tho inwea e in the rental would accrue auto 
inatically on any portion of the waste becoming 
cultivated To such a proco s neither s 113 nor 
any other section of the Bengal Tenancy Act 
can operate as a legal bar The mere reabzation 
of the admitted rent for the rears before aoit 
does not preclude the landlord iiom recorcring 
additional rent for the same period for such lands 
where there is nothing to show that the land 
lord receivid his dues and the tenants paid him 
on the under tanding that no further demand 
would I/O made MASurLALit Jocesu C)u^p&A 
Iloi (1910) 21 C W N 534 


— s 113 — Contd 

2 .. ■■ Ajiphcation and 

cope of if controlled bp s 10 iP — Anhancement of 
rent settled under Clap S S 113 of the Bengal 
Tenancy Act applies to rents settled under Chap 
\ Where rent is finally settled under one or 
other of tfao«o provisions it cannot he enhanced 
except on grounds mentioned in the section within 
the period mentioned therein A consideration of 
Chap \ Qs a whole shows that the effect of the 
plain language of s 113 is not in any nay con 
trolled or cut down by anything in s 103B 
MnAJAS BnriYArf v Srouti Joyuala (1910) 

21 C W N 548 

s 115— 

See s SO 26C W N 945 &. 847 

See BiaaAL TriANor Act 

1 Pat L J 67 
See Landi-oro and Tenant 

I L R 45 Calc 938 
I L R 87 Calc 80 


-s IIC- 


26 C W N 833 
See Laj.»I.0R» ak& Tenant 

1 L R 88 Calc 432 
Nov OcctTiNCV Paitat*! 

I L R 44 Calc 267 
8 Fat L 7 1 


See 


1 £&- 

100 


2 Pat L 7 493 
—Zand let ml to tenant 


claimed as z^rait— Ttmmt s odmtMion « Ubuliyab 
./ admissible The new sub s (2) (a) f ^ 
which shows that any other evidence that may 
be produced does not include an agreement or a 
comprom se between tho laniUora and tho tenant 
Con&ns the view taken in the csso of Bher Bahddtir 
T JIaclen le 7 C IV 'S iCO that a statement 
mode in a labultyai executed after the 2nd March 
1883 that the land is reroit was not admissible not 
on the ground that it was not included in the ex 
pccBsion any other evidence that may be pro 
duc^ but for the reason that when the Legida 
tnre expressly made evidence of letting before the 
2nd March 1883 aduu-sible m proof of the character 
oftheland thoymust beintenlcd toexcludeevi 
dcnce of letting after the 2ud Match 1883 Where 
therefore the only evidence to prove that land let 
out for a term of seven years expiring on 4th June 
1009 was »T<ri( was a recital to the effect in the 
labuhyat dated the 10th September 1902 Meld 
thit the recital w*a no evid nee of the alleged 
emit character of the land hilmonty Chalarburiy 
V Bylanl hath Here I L P 17 Calc 460 Ajodl ja 
Prosed v Pam Golom M C TF A tOl Shagla 
Singh V Peghunath ISC TV A 9Ji sc 90 L J 
25 and HJasvdan Sing v Ocodar Aalh Pandey 
2 C L J 456 referred to Gantat Mabtov r 
Rv^bai Bmoa (I'll*) 20 C W N 14 

Pecilals in agreement 

made sttUerutnl to 1883 vhether admissible in 
evidence— RhudlosU uhethtr connotes pnprielor s 
prxtafe land Fecitals ui deeds executed sub e 
qncntlj to tbo Ist March 1883 ore rendered 
inadmtsaiblc in evidence bv s 10 ('’) (a) of the 
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BENGAL TENANCr ACT (VDI or 18 j8)- 

to’li 

— • S 12J — conl<! 

Denial Tenancy Act I'iSj TK" war I Lhnd 
Lasht does not concJasn ely connote propnetor a 
pnrate land Tho fact tint m an agreement to 
lea<o land it is stipulated that the lessee mil not 
claim an occupancy rt"tt goes to show that the 
parties bad in contemplation a raiyiii eettiemenb 
and not the creation of a tenure SneoAV Sao i 
K vnu JUnATA 5 Pa* L J 87 

— SI 121 u4 (3]— /ndiUA Ptnal Code 

(AtlXLl of mo) «s iid of faddy 

attached tn fureuanee of an order of diitraint madt 
under $ 1*1 of the Jleryat Tenancy 4ct The 
petitioner nas placed on bis tiial under ss 143 
4^4 I P C lor tutting some paddy ettAched 
under an order of distraint made under a Kl 
Eensal Tenancy Act The rent m question fell 
due on the 1st December and tbe distraint and 
attaebment order were made on the 2nd and 4th 
rpspectieely and thereafter the petitioner cut the 
piddv The trying ilagistrate acquitted tbe 
petitioner on tho ground that a distraint order 
under s 121 Bengal Tenancy Act is legal only 
for the rent o! the boMuig, for the year preceding 
the current year lleid that under a 54 (3) of 
the Pengal Tenancy Act the rent was in arrear 
on the Snd December and the distraint order wa« 
legally madeand the accused was wrongly acquitted 
Tbe uorzBV3tE'rT or Bcvoac. t Kojae. Haola 
BAA 2$ C W N 208 

— 8 133— 

-re 8 40 22 C W K 618 

— 147A — Decree made at evil for rent 

on compromMt-^iddilional land gu«n to tenant 
ond new rent eeftled—OijtcHon tn erecutton on the 
yraitnd of fwn compliance uHh aeetion In a suit 
tot tent a deeteo was made on compromi o ani the 
tenant took some additional land and a rent was 
ficed for the area fonuerlr held br him together 
with the added area When execution was sought 
ob < twA viAa taken on tbe ground of non com 
pliance oith s 147A of the Easteru Bengal and 
Assam Tenancy Act UtlJ that Che objection 
raised to the validity of the decree could not be 
raised in e3;ccuti0D proceedings That tbe cate 
was disUnguishablo frotu Saraywjsharun LM v 
DaUit iJahto 17 C W 'S IJBllJlJ) which lays 
down that a decree for rent passed in accordance 
with a compromuo in contravention of tho provi 
Siona of s 1474 of the Bengal Tenancy Act witbout 
tecordmg evidence to show what the lent w,ia 
before the dilute arose is made without jurisdic 
tion Heu Cuasdba CnouDinmT t (^a>i>ba 
J fonAJi hASioDW 24 C W IT 107 

— - - - ■■ — s 147A— Decree for enhanced rent 
paajed cm temfromMe—Amanri of prenoua real 
not ascerta red — Tenant \f fcound ly iterte—jrte 
yuXanty or nuWify A decree for rent passed in 
accordance with » compromise lu contravention of 
tho provisions of s 147A of tho Cenjtl Tenancy 
Act 1 e witLont recording evidence to show 
what tho amount of rent was before the disjruto 
arose is made without jurisdiction and tbe (csont 
IS not bound to haro it act aside As tbe tenant 
cannot waive tho irrepulanty it amoonta accord 
mg to the test laid down m //ofmte t Tmett 
S> Dkc? IS"’ to a nullity Sabjec haeas r T.«t 

rcAHiT ilAllATO 17 C W K 486 


BENGAL TENANCY ACT (VIH OF 1358)- 

eoHtd 

as 147Aaad29 — Compiomnenr'con 

fined la •matters of disfule~Begislration A com 
promise under s 147A of the Bengal Tenancy Act 
IS valid even if it deals with matters extraneous 
to the suit An agreement by ivhich a tenant is 
changed from an occupancy raiyat to a raiyat at 
fixed tent snd the tent increased is not invalid 
under a 29 Such a compromise is not a let e 
reqturui^ registration Easipalaeath Sn«cn { 
SoHTAi IvoERi 4 Pat L J 667 

J48 rz (a) — A CO sharer landlord 

has n right to claim tho whole rent on behalf of 
the eotire body s 148 being only an enablin^ sec 
lion &ASTEE CSAilAV ChUKRAB iTTi t AKU 
tiVAN Him 46 C W N 639 

— s 148 cl (A)— 

4>ee LavdeOsb a'id Te'^ant 

I L R 41 Calc 928 

Aee LAyOLOEDS lyTBRE<lT MEtVINO 
OP 7 L B 40 Calc 482 

- S 148A— iandJord aitd <•’>1*111 

fiteaning of — Sature of suit under the seehot^^Usu 
frvetnary mortgagee if a landlord — S lSSB~~Co 
tharer larMrrJf who art— Usufructuary mortgage 
of a jwlion from a co sharer if a (o-shartr landlord 
—Sicree for rent obtained by such mortgagee ho 0 to 
be €xecuted-~Ciiil Procedure Code {let I of 190Si 
O III r JJ if applies to such a decree — SensiontJ 
jurisdiction of the lligh Court eire«»M ances warranl 
tng the exerme of Tbe p titioner was a nsufruo 
tuary mortgagee from a eo sharer landlord who was 
mteivatid ID the property to tbe extent of one 
foorth the opposilo prtiw Vnnas eatittod to tho 
remsuun" three fourtu share Tbe petitioaor as 
usufructuary mortgagee brought a suit for r^afi 
against the tenant under s 1484 of the Lingal 
T«aaiu.y Act and joined tho propriLtors of the three 
fourths shoro os also the mortgagor as parties 
defendADfs Dio co sharers did not enter appear 
onco and the plamtid obtained a decree for rent 
end applied for execution under sub s {1) of s 
I08B oj tho Bengal Tenancy 4et whereupon tho 
CO sharers appeared and objected that tbe esecu 
tion could not proceed under s 1,^3B The objeo 
tion was overruled by the Court of first instance 
but the lower Appellate Court directed tbe first 
Court to hold the rale not under subs (“’) of s 
I08B of the Bengal Tenancy Act but m accordanco 
with the Code of Civil Procedure Seld that the 
term landlord ** means a person immcdiatelv 
under whom a tenant holds and the t rm tenant ’ 
IS defined to mean a person who bolds bnd under 
another person and is or but for a special contract 
would bo liable to pay rent for that land to that 
person, and a usufructuary mortgagee is eonsc 
qaently a person immediately under whom a 
teoant holds and la in tbe position of a landlord 
and IS entiti d to sue for rent 10 tus character as 
such That tbe co barer landlords are the entiro 
body of persons who are entitled to collect rent 
and • usufructuary mortgSj,eo from on»> 0/ tho 
propneiois is in the position of a co-sharer Unjlcrd 
within the meaning of s loSB. sub-s (1) cl ( J of 
tho B n si Tenancy Act That the pUintitf harm" 
sued for the recovery of what to bis infonuatioa 
was tbe whole arrear due tho suit was la envatao 
ACUit for t»nt due to *11 the co-ahar'rs wi*hm the 
xaeAniog of s 14S4 of tho Tenancy Airt 

and the suit AS framed was within the scope of tha 
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BENGAL TENANCY ACT (VIH OF 1885)— 

contd 

s M8A-CO-7W 

section and the decree should to executed under 
B 158B sub (I) cl {«) of tlio B ngal Tenancy 
Act That r 14 of 0 \\\I\ of the Civil Pioce 
dure Code had no application to tho execution ptc 
ccedmgs m the present fa«e That the result ©f 
the decision of the D strict Judge was that the 
Court of first instance had to proceed to sell tho 
tenure in accordance with tho provisions of tb® 
Code of Civil Procedure which it had no Jurisdiction 
to do and to refuse to sell tho tenure in n'*co dance 
with 8 15SB of tho Bengal Tenancy Act which it 
had jurisdiction to do and tho circumstance that 
this result followed from an erroneous intcrprcta 
t on of tho scope and requirements of as f48A and 
1»/SB of tho Bengal Tenancy Act was clearly no 
bar to the exercise of the rcvisional jurisdiction of 
tho IlKih Court Bhormavand Natu Deb » IlEsr 
OntNiiBA Mitba (1914) 18 C W N lO10 

ss 148A i58BandlB8— 

hy CO i/inrer — rrnni oj «mt Tho essential ptm 
ciplcs undcrljing s 148\ of the Bengal Tenancy 
Act 1685 aro(l) that tho suit should m torm 
bo for the whole rent and m substance for the 
Bcpaiale ehato of the rent in arrears (2) that tho 
whole body of landlords are impleaded aith th® 
allegation that the pUintiR has not been able to 
ascertain what tf onv rents are due to tho formor 
PAsiDirraar Sr>oii t pArntr Brvoo 

4 Pat L J 500 

wS 148(a) 188andlfl7— 

ea/tOB of derree for renl—Whflbir dontt from judfj 
menl tUofor hat potetr Ic dfpotti dforctal amonttl 
to Ante thr tah tet aft/lo Tho interest of a done® 
of a bolding At fixed rates IS not an interest void 
able on a sale of the holding and therefore such 
n donee has no locus standi to deposit the decretnl 
amount ond have the sale set aside OorAt. BaI 
V Hitmuayab Sisob 3 Fa* L I 145 

s 149— 

Set I’TTEBn.EADEB 14 C W H 784 

Qucslion of tide »/ to be 

decided tn suit under — Appeal — Bengal Tenancy 
Ael (1 III of 188<j) e 153 — Suit framed a% fer 
dei rmmahon of MU S 149 of tho Bengal Ten 
ancy Act provides a very eimpls and expeditions 
machinery for tho purpose of protecting a tenaint 
against the harassment of litigation consequent on 
rival claims of title to the reversion of the tenanb s 
interest Subs (5}of8 149 oftheBcngalTenancy 
Act contemplates a suit which culminates not in a 
decree but in (in order of a limited kind ac order 
restraining payment Out of the money It is not 
necessary to decide tbe question of title in issuing 
an injunction under that section In asuitbrooglit 
under B 149 subs (3) of tho Bengal Tenancy Act 
m which the plaintiff keeps withm the terms of 
tbe section and asks only for the relief contem 
plated by it no question of title can be decided 
It would be othinrise if tho suit bo framed as on® 
for determination of tho riaintifTs title Sembfe 
An appeal would not he under a 153 of the Bengal 
Tenancy Act against an order under B J49 sobs 
(3) of the Act TtEXHAStsi Sd.or t PnnvA 
<JltA>IDVA Nao (1912] 

I L R 39 Calc 015 

18 C W N 658 


BENGAL TENANCY ACT (VIH OF 1835)— 

contd 

S 153— 

j^uit for rent by lessee 

COMtesled by tenant — Denial of lessees Ulle — Appeal 
A\hcro the plaintiff claiming to have derived title 
under a lease from defendant No 3 the landlord 
sued the tenants on tholaadforrent bufcthotenants 
contested his claim on tho ground that the lease 
given to him by defendant Ao 3 was invalid 
though defendant No 3 himself did not appear or 
oppose plamtifTfl claim and the lower Appellate 
Court sustained tho tenants plea and dismissed 
tho suit Held by JcvKDfs GJ (a^eine with 
Bay J Coxe J confro) that tho deoreo decided 
a question relating to title to land or to some in 
tcrest in land as b tween parties having conflicting 
claims thereto withm s 1 j 3 Bengal Tenancy Act 
andanapp nl lay Ileldper Coxe and Ray JJ — 
An et parte decree for rent obtained by tho plaintiff 
against defendants m a previous suit is res judicata 
in a subsequent rent suit unless the defendants 
can establish that tho ivlationship of landlord arid 
tenant e tabluhed by tho decree ceased since the 
passing of the decree GvcuahAlii SAMmunDiT 
Sdcitii (1013) 18 C W N 33 

2 — — - - — i _— — Oonmutalson 

crier by rtxemit Qvtiri tfbars trial of tenant t i atus 
»» Cnil Court — Junsdiehon of Bevenue C ourt is 
Cnwfion as fo amount annually payails Where 
the landlord sued to recover rent at an annual rate 
of Bs 30 the price stated in the tenant s labultyal 
of th® paddy payable bv th® tenant as rent lud 
th® latter on the strength of a commutation ©"dec 
made under s 40 of tbe B ngal Tenancy Act 
alleged that (he rent was recoverable at th® rat® 
o! I a 13 6 C n year Held that tho decision of tho 
lower Appellate Court upholding tho tenant a plea 
was a decision on a question of tbe amonnt of rent 
annually payable withm s 153 of the Bengal Ten 
ancy Act Apurba Krishna Roy v AeAufosA Dull 
P C W A 132 approved A proceeding under 
8 40 18 founded on the assumption that the tenant 
whoso rent is sought to bo commuted is an occu 
pancy raiyat A dispnto as to the status of the 
tenant cannot be finally decided by the Revenue 
C!ouri in such a prose ding so as to make such 
decision conclusive between tho parties in tho 
Civil Court The tenant bemg found in this case 
to bo an under raiyat Held that the order under 
e 40 made by tho Bevenue Court was without 
jun diction Lalla Salijraw Smyk v 3foh«n( 
i?am7ir SOWN 3lt distinguished AAi.r 
KpisrrvA Biswas e Psu Ohavdba Batoya (1915) 

19 C W N 833 

3 E xplanatso n 

— Bent sal — Purchase by decree holder — Judymenl 
debtor « nppl cation to set aside ow ground of fraudu 
lent «ttpjw«»»(oa of no'ices— Dismissal on jroiinif that 
case not brought Wilhin s 38 of LintitaUon Act if 
appealable '\Vhero more than 30 days after a 
Bale in execution of a decree parsed in a suit for 
recovery of rent in which tho amount claimed did 
not exceed fifty rupees an application was made to 
set It aside on tho ground that no processes of 
attachment or proclamation were eerved upon the 
properties and that tho decree holder fraudulently 
and la collusion with tho peon pot ah tho proeoBseB 
suppressed and having thus brought about tho 
Bale purchased the property himself but the llTunsif 
refused to set as <le the sale on the ground that 
there was no such fraudatent concesunoat as to 
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BENGAL TENANCY ACT {VIII OF 1885)— 

eovid 

s 1S3-co7,{J 

bnng th? caso witlua 8 IS of tho Limitation Act 
Eeld jier Cunam that this tras not a finding upon 
a question as to tho irregularity ol the proceedings 
in publnhmg or conducting the tale vithm the 
meaning of the esplanation to a lo3 of tho Bengal 
Tenanev Act and an appeal lay from tho Alunsif s 
decision nndcr the FuU Bench ruling in Aafi Mundal 
T /’oineart«icar Chalrat jlli/ 1 L R 32 Cak 
'^57 0 C TT A 7^1 Per 2\ R CnAtrauiii 
J —A question as to fraud m puhlishmg or con 
ducting a sale la not coTcicd by the explanation 
Per ilcuJCK J — An irregularity in pnhliahing or 
conducting a ta’c maj bo accompanied nilh or 
without fraud The explanation docs not exclude 
from Its ecope an irregularity tainted h\ frand 
CILa^DIU CBonnntmr t Bepdj CiiAisDrs 
CBornnrEi (191^) 19 C W N 953 

4 ' ' — <?t sfion of t lie 

rateti but net decided hy A/uiis/ erercisin^ final 
Junedictien — Appeol to Dtsinet Jadge if hes — 
Dittriel Judge deeidinj cue fion of t ll in appeal— 
teeond oppeol if hea In a suit to rccorer arrears 
of rent (the amount m claim being Ic a than Rs 50) 
the defendant ob]eetcd that the Blaintif! uaa bis 
I namtiar Thellonsif who had final )visdiclicn 
under s 153 of the Bengal Teoanev Act— declined 
to go into tho question of title but dismissed the 
suit on tho ground that tho plaintiff had failed to 
prove reohsation o! rent from tho defendant m 

S enons years Tho plaintiff appealed to the 
istnet Jndgo end also preferred an appiication for 
revLion under the proviso to a IC3 The District 
Judge overruled the defendant a objection m the 
appeal that no appeal lay under a 153 and found 
for the plauitifi on the merits EtlJ that no appeal 
lay to the District Judgo from tho decision of the 
hlunaif as no question of conflicting title was deci 
ded by it and the decision of tho District Judge to 
the contrary w os erroneous m law That a second 
appeal lay against this decision Ealipada v 
Shelhar Eaaini 23 C L J 235 overruled Held 
pier Saxdxcsov C J That an appeal lay from tho 
decision of tl o Distnct Jud<’C which decided a 
question of conflicting title under a 1^3 Bengal 
Tenancy Act Dhagabah Leua v Aanda Kumar 
Chyekerb-uity 12 C U N S3o explained Per 
JIoorEBJEE J — Where jun d ction is usurped by 
a Court m passing an order aaainat which an appeal 
would lie if it had been passed with jun diction ao 
appeal against the order cannot bo defeated on the 
ground that tho order was made Without jurudie 
tion Bhugabali Peica r AonJo JTuniar CJ leler 
bull/ J2 C ir ^ $35 Abdul Iloaattn r Kashi 
Shahu I L R 27 Calc 3G'’ J/«nofaXi ^ad£x»T 
bubramanija Sastri L P 14 J A ICO and Ranjtt 
Mister V Pamudar Singh 16 C L J 77 dis 
cussed Tlie Court directed tho Dutnet Judge to 
deal with the application for revision under the 
proviso to a 163 of tho Bengal Tenancy Act 
UisoasiiAn KAituAKan r biiEKius Bisivi 
Dasia (191C) 20 C W W 957 

6 ' Pent full nlued 

Itlotr Ps 100 — ir^efArr stcon I a; ptaj I e* — Silling 
vptille ly the defendant inhtm elf uhtlher tnrolef a 
guest on of t //<■ tr Ian I lelucer )<aiiies hanng etmflie 
Cifij ffaima thereto — C nfurrtiil find rgt cf fact of 
Courts Mow rfiatntsjaf o/ appeal f-n- Where thio 
plaintiil bnng a suit for rent the value of whidi is 
less than Its 100 against the def ndants clsmung 


BENGAL TENANCY ACT (VIII OP 1885)— 

eontd 

S 15Z—conld 

that she IS a raiyat of the land and that the defen 
danta aro her under ranats and liahlo to pay rent 
to her and tho defendants deny that they aro 
under raiyata under tho plamtiS but plead that 
their father had purchased the land from the 
heir of tho admitted previous raiyat of the hnd 
and that thej had been holding tho land as tho 
raiyat of tho landlord and both the Courts below 
found that the plaintiff was in posse sion for a 
large number of yean> and that the defendants 
failed to prove that thej over held tho laud as 
raiyat of the landlord Held that a second 
appeal was not barred under s 153 of tho Bengal 
Tenancy Act as the Courts below decided a quis 
tion of title to land betweun parties having con 
flicting claims thereto Tho appeal was dismis td 
there bcinj, concurrent findings of fa t of tho 
Courts below Babua t Sari-i (I91C) 

20 C W N 1352 

C Second Appeal 

uhether ha tenant elamttig mat] as ;efli riivat — 
Jfeonin^s of jeth niyat and mati Uhere m a 
rent suit vmned at less than Ps 100 the tenant 
claimed Ps 3 5as as maji on the whole rent on 
(bo ground that bo was a,jeth raijat and the Dis 
(net Judge aUowcd the ma/i and the landlord 
preferred a ccond appeal Held that no ccond 
appeal lice under s 163 of the Bengal Tenancy 
Act as It does not imolvo a question of tho 
amount of rent annually pataUc by tho ticant 
Jeth raiyalf have to pciiorm certain duties under 
tho landlord as for example calling t nants for 
tho collection of tent and auch similar duties and 
W (bat they aro allowed by tho landlord by wav 
of wages and instead of payment tn ca h s ria/t 
from tho total rent inatead of payment ic cash 
ji/a/f 13 not tent becanso it is a sum of money 
payable by the landlord to tho tenant whenos 
rent is money payable by tho tenant to the land 
lord ami mafi is a s^t off against tho rent Vapait 
HOSAITI t WAUCDDDf (IDIG) 

20 C W N 1207 

** -- — Rent decree — Order in execu 

lion passed bj ofOetr not spec aHj/ author d if 
appealabl — Fx parto ifecres act aside on de/ios t— 
Money eepoaited to be apjlei n sail fac ion of 
decree ulUmatelj passed in landlord’s /at'oi.r A 
decree for rent was passed by an officer empow red 
to oiercis© final jun diction m th matter under 
0 153 of the Bengal Tenancy let Held that tbo 
ecctiMi IS no bar to an appeal from an order pas d 
m execution of Ibo dccrc-* by an officer not so ein 
mwered IThether an appeal lies or not mn t b« 
aotenamed with referenco to the i^ualificaticn of 
the officer who passes tho order against which tho 
•ppcal is preferred Sbeo Pap-an Pay r ErsnsN 
Paeoasu Naeaix (1911) 15 C W N "60 

8 Pent suit — Deci 

elan as to amount of n^fidu; to tenant — Appeal 
In * suit for tho recovery of rent the amount of 
which was not disputed a question aioee as to 
whether the defendant was entitled to a cxlLction 
from tLo rent by wav of Tie trst Cour* 

di allowr\l the defendan s claim to nofl and 
dectccd the suit On apjeal the I>i I ict Judge 
bold that the defendant «»s rrtuled to a dedac 
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BE^GAr. TEKANOV ACT (VlII OF 1885)— EENGAr. TEfTAVCr ACT (VIH OF 1835)- 

contd toittd 


S 148A-«:d 

section md the decree should be executed under 
8 158B sub (J) cl (e) of the B ngal Tenancy 
Act Tliat r 14 of 0 \TXI^ of the Civil Pfoee 
duie Code had no application to the crecntioQ pro 
ccedings in the present ra e That the resnlt of 
the decision of the X) strict Judp’o rraa that the 
Court of first instance bad to proceed to sell the 
tenure in accordance with the provisions of the 
Code of Civil FroceduTD which it had no jurisdiction 
to do nnd to refuse to sell the tenure iii accordance 
with e 158B of the Bengal Tenanev Act which it 
had jurisdiction to do and the cirt-umstance that 
this result followed from an erroneous mterpreta 
tion of tho scope and rcijuirementa of ss 148% and 
158B of the Bengal Tenancy Act was clcarJv no 
bar to tho exercise of the revisional juriadietion of 
the High Court BR 0 Hmo>avd isATn Deb v JlEir 
CSANDBA ’IftTBA (1914) 18 C W fT 1016 

— — ^<8 148A I58B«.ndl88~<Sai//tfriw/ 

'by eo dimer— Trnnie o/ «iit? The essential prin 
ciples underhiD- s 14%'* of tfe leCj,al Tefiancj 
Act lS8o arc(lj that tho suit should in form 
bo for tho whole rent and in substance for the 
separate share of tho rent m arrcaia (2) that tho 
whole body of landlords are impleaded witb the 
allegation that tho plaintiff has not been able to 
ascertain what if anv rents ore due to eh-' fo trer 
Pambpvan bivorr t Iitcoir 6n\oo 

4 Pat t J 500 


— j; 148 (a) 168 and 1G7— txt 
eulion of deertt for renf—jrAd/^r donee from j«d<j 
»»«af Jtotor Ails potter to depout decret'il nmotmt 
to hnie tk eaU set asidt. Tho interest of a donee 
of a holding at fixed rate is not an interest void 
able on a sale of the hf Iditig oni therefore eu'^b 
a donee his no tocus slatidt to deposit the decretal 
amount and ba>e the sale set aside Gopetv Bar 
«• IIrrT.ABATAN Siifua 3 Pa‘ L J 145 

— B 149— 


S e IwEFTLEADBR 14 C W N 784 


■ * Question of Idle if to be 

decided in suit under — Ippraf — Bengal Tenanej 
Act (1 111 of 2S85) s JSS—Sutl framed as for 
determination of title ^ 149 of the Bengal Ten 
ancy Act provides a verv suuple and expeditious 
machineiT for the purpose of protecting a tenant 
against the harassment of litigation consequent oo 
rival claims of title to the reversion of the tenant s 
interest Subs (yjofs 149 oftbe Bengal Tenmcy 
Act contemplates a suit which ealmmatee not m a 
decree but in an order of a limited land an order 
restraining pavment out of the money It is not 
nect-ssary to dccidi. Ibe question of title in issning 
an injunction under tb t section In a suit brought 
under 8 149 subs (3) of tho Bengal Tenancy Act 
in which the plaintiff beeps within the terms of 
the etcfion and a Ls only toe the relief cootent 
plated by it no question of title can be decided 
It would be otherwise if tho suit bo from d as one 
for dctimiinafion of (ho PlamtifFe tiHo Sembk 
An appeal would not he under s Iwt of the Bengal 
Tenancy Act agimst an order under s 149 sub a 
(3) of the Act TiETnABA<ii Srson t Pra'ea 
•CRAironA Nac (1912) 


I L K 39 Calc 015 
16 C W K 558 


s 153— 

— — — Suit for rent by leistt 

eonlesUd by tenant — Denial of lesser s htlr — ippeal 
Hhero tho plaintiff claiming to have derived title 
under a leas f«?m defendant Jfo 5 tin landlord 
sued tho tenants on thclandforrent but the tenants 
contested his clam on the ground tha* the lease 
given to him by defendant No 3 was invalid 
though defendant No 3 himself dil nut appear or 
oppose plaintifFs claim and tho lower AppoUate 
C^urt sustained tho tenants plea and dismissed 
tho suit Held by JE*rKrs5 C J (agreeing mth 
Rax •/ Coxs J contra) that the decree decided 
a question relating to title to land or to some m 
terest in land os between parties having conflicting 
claims thereto within s 153 Bengal Tenanev Act 
and an appeal lay Held p r Cqxe and Pat JJ — 
An ex parte decrco for rent obtnued by tho plaintiff 
against defendants in a previous suit is res j idieata 
in a subsequent rent suit wde $ tho dcAndauts 
can ostabfisfi that the ccfitionship of fancUord nffd 
tenant vstabh bed bv tho decree eta ed since the 
passing of the decree OarHAE Anit SiMmTjnprr 
Sncirn (1913) 18 C W N 33 

2 - - - — — ■■■ — ..-w Cemmwiatto'i 

order by Benrive Court tf bars trial of tenant s status 
in Cittl Court-— Jurisdiction of Stienue 
Question as to amount annually payable iiTiere 
the landlord sued to recover rent at an annual »te 

ofBs 30 tho price staled ID the tenant 8 iflfuhyat 

of the paddy payoble by the tenant as rent and 
the latter on the strength of a commutation o der 
made under e 40 of' the Bengal Tenancy Act 
oDcged that the rent was recoverable at the rate 
oIRs ISeCayeor Beti that the decision of the 
lower Appellate Court upholding the tenant 8 plea 
iras a decision on a question of the amount of rent 
annually payable withm e 153 of tho Bengal Ten 
ancy Act Apurba RrisAna Boy v Ishutwh Daft 
ff C W If 12^ approved A pcoi-eeding under 
e 40 IS founded on the assumption that the tenant 
who«e rent is aiught to be commuted is as ocou 
paocy raiyat A diepnta as to the status of the 
tenant cannot be finally decided by the Revenue 
Ocurt m such a proceeding so as to maho suoh 
decision conclusive between, the parti 3 m tho 
Civil Court The tenant being found in this case 
to be an under raiyafc Nrfd that the order under 
8 40 made by the Revenue Court was without 
jurisdiction Zalla Sahgram Singh v ilokunt 
Bamgir S C IV D i>if, distinguished Kau 
Krjsjtva BtsTVAS t Pau Chandra Biroya (1915) 

19 C W N 823 

3 EzplanatiO n 

— Rent sal —PurcAass by decree holder — Judgment 
debtors application fo act aside on ground offraudu 
lenCsvppret lanof notice -~DiarMs)nlongTowndtJiat 
case niA brought mthtn s J8 of lAmitation Act if 
appedaUe Ufaere inoro than 30 days after a 
Bale ID exetunoa of a decree passed in a suit for 
tecoresy of rent m which tho amount claimed did 
not exceed fifty rupees an application was made to 
act it aside on the ground that no processes of 
attachmtnt or proclamation were s rved npon the 
properties and that tho decree holder fraudolcntly 
and in coJIu loti with the peon pot all tho processes 
suppressed and having thus brought about the 
sale purchased the property hfmsclf but the ifunsif 
refill to set aside the sale on the CToimd that 
there was no such fraudolent eonecaixncnt os to 
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EEKGAL TENA^C^ ACT (Vm OF 1S85>- 
eonld 

■ - - 5 153— eon/rf 

bnn^ the ciuo within s 18 of the Limitation Act 
Edd per Cunam that this was not a finding upon 
a question as to tho megulaiit} of the proceedings 
in pnblr.hmg or condneting tho sale withua the 
meaning of tho esplansticn to s 153 of tho Bengal 
Tinancy Act and an appeal lay from the Mnnsif a 
decision under thcFull Bench ruling in Kalt J/andol 
r ramfarbesicar Cltalraf ulli/ I L R Si Calc 
957 9 C W 'S 7y Ptr h R Coatteejiia 
/ — qoe'tion as to fraud in publishing or con 
ducting a sale la not corcred fay the explanation 
Per McixicK. S — An irregularity m publi hing or 
conducting a ea'c may lo accompanied with or 
without fraud The explanation does not escindo 
from Its scope an nre^antj tainted bv fraud 

IvABti. C^A^DB.^ CEOcnnrEi t Brprs tnaADPi 

Cnoipnnii (lOlo) 19 C W W 953 

4 — - - ■ ■ . - Q tiltOH </ title 

roised btit net decided ly J uii if tterttsmy fnat 
Jvnidieiion — Apital to D strict Jodje tf bee — 
Ihslnci Judge deciding question e\f MU la appeal — 
second appeal >/ fiM In a suit to recOTor arrears 
of rent (the amount in claim being Ic s than Ps COl 
the defendant obiccted that the Plaintiff was bis 
lenamidar TheUuiuif who had Coal juri-diettcn 
under e lv3 of the Bengal Tenancy Act— declined 
to go into tbs cfu st on. of title but dt missed the 
suit on tho ground that the plaintiff had failed to 
ptOTO TOabaation of rent from tho defendant in 

J rayions years The plaintiff appealed to the 
listnct Judge and al o preferred an apr^icalion for 
rensicn under the proTi o to s 1^3 The District 
Judge orerrded the defendant a objection in the 
BU^al that no appeal lay under s Iu3 and found 
fortboplaintiff on the merits Held thstnoappeal 
lay to the District Jod e from tho decision of the 
HfiiK.it aa no ouistion of conllictmg title was deci 
ded by it and the decision of tho District Judge to 
the contraiy was erroneous m law That a second 
appeal lay against this decision Raltpada v 
£A<iAar Sasint ^3 C L J 235 oTetruIed Edd 
per SakdebSOv C J That an appeal Jaj from the 
decision of tlio District Judfc which decided a 
question of conflicting title under s 153 Bengal 
lenancy A.ct EtagMaU Dcica v handa Kumar 
Chuelerbultg 12 C IF N SJ5 explained Per 
IIOOKEKJEE J —Where juri diction is usurped by 
a Court in passing an order against which an appe^ 
«ould lio it it had been passed with junsdiction an 
appeal against the order cannot bo defeated on the 
ground that the order was made without jnnsdic 
tion Ehagabati Eeua v Kanda Kumar CT’ucler 
hiiftv 12 C IF A 6>jS Abdal Ilossein ▼ Aashi 
^Jiahu I L R 27 Calc 3B'’ Eeenalsln Ka doo x 
KulramanfaSastn L P 2i I A ICO nad Ranjit 
Uitser V Ramudar Singh J6 C L J 77 dia 
cussed Tho Court directed the District Judge to 
deal with the application for revision under the 
proviso to e 16J of tho Bengal Tenancy Act 
GUiOADnAR KillMAlUB t SnEKRAJl JlABUri 

Disrx (1910) 20 C W K 857 

B — — ■— ■■■ ■ - ■ — - Pent suit talued 

lidote Ps J00-~)riietf'cr sreonj appeal liesSellmg 
uptiffc by the dejendart in hmsclj ichelher mtdrea a 
question o] title in land leliiceit parties AoiiaS'cox/Iic 
ling claims lferelo~-Concurrent findings of fact e^ 
Court* lelow dismissal of appeal for Where the 
plaintiff brings a suit for rent (he value of which is 
IMS than Its 100 against the defendants claimigg 


BENGAL TENANCY ACT (VIH OF 1885)- 
s ISS—conld 

that she is a raiyat of the land and that the defen 
danta ara her under ranats and liable to pav rent 
to bet and tho defendants dtaj that they ate 
under raiyats under tho plaintiff but phad that 
their father had purchased the land from tho 
beir of tho admitted previous raivat of the land 
and that they had been holding the land as the 
raiyat of tho landlord and both the Courts below 
foiuul t^t the plaintiff «ns m po se sion for a 
large number of years and that the defendants 
failed to prove that they e\cr held the land as 
raiyat of the landlord Held that & second 
appeal was not barred under s 1^3 of tho B ngal 
Tenancy Act as the Courts below decided a ques 
tion of title to land between parties having eon 
dieting claims thereto Tli*' appeal was dismu d 
tboro being concurrent findin 9 of fact of the 
CoorU below Babua i SABti (1916) 

20 C W N 1352 

C — ^ — Second Appeal 

whether kis tenant elamimg maB as jitli rut it— 
Eeamngs of jelh raiyat and mab Where m a 
rent suit valued at less than Ps 100 the tenant 
claimed Rs 3 5as os mafi on the whole rent on 
tho ground that ho was B,jeth raiyat and the Dis 
triet Judge aUowrd the map and the landlord 
preferred a second appeal Btld tlist no second 
appeal lies under 153 of the Bengal Tenancy 
Act as It does not invohc a qu stion of the 
amount of rent annually payable by the tinant 
Jelh raiyats have to perform certain duties under 
tho lan^ord as for example calliiie tenants for 
tho collection of rent and such sinuhr duties and 
for that they arc allowed by the landlord by uav 
of wages and instead of paytoent in cash a i lafi 
from the total rent instead of payment in ca^li 
ilafi » not nnt because it la a sum of money 
payable by the landlord to the tenant wheaoa 
rent is monev payable by the tenant to tho land 
lord and mnli is a set off against tho rent S \pATt 
HoSATf I iVAizunnrr (1910) 

20 C W N 1207 

7 — RenI decree — Orif r in esccu 

iton passed by officer not specially author d if 
appe^ablr — Fi parte decree set aside on deposit — 
J/oney aeposiled to be applied in satisfac ton of 
decree ultimately pawed i» landlord's faioiir A 
decree for rent was passed by an officer empowered 
to exercise final jUnsdiction in the matter under 
a 153 of the Bengal Tenancy Act Eeld that the 
section is no bar to an appeal from an ord r passed 
lo execution of the decree by an officer not so era 

K wered IVhether an appeal lies or not mu t be 
lennined with reference to the qualifiratioa of 
the officer who passes the order against which tho 
appeal is preferred Sheo PAllSA^ Bay t Eisouy 
PAsaAsit hvAuAts (lOll) 15 C W K 760 
8 - - ■■ — - _ Rent suit-— Dee* 

Sion as lo amount of m-iidue to tenant — ippco-l 
In w BUit for the recovery of rent the amount of 
which was not disputed a question arc e as to 
whether the defendant was entitle 1 to a deduction 
from the rent by wav of mafi Tl o fir t Court 
di allowed the defendants cl im to snafi and ' 
decreed the suit On appeal (be District Judgo 
held that the defendant was entitled to a dedoc 
tion for MO-? The plaintiff sjpealed to the High 
Court llild that no appeal laj 31afi is not 
rent It is a deduction from the rent allowed-^ 
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BEJfGAD TEKAKCy ACT (Vin OF 3S8S>- 

Confrf 

B 153 — corcld 

to raiyats by the landlord in consideration ot 
their perforaimg certain duties SEEiEn Sarair 
Hosseih t Sheesh Waizuncnj 

1 Fat L 7 SOI 

The expression amount 

annuallj payable bytenant means to tho land 
lord nho has xnstitnted the suit 
Sodhahma Sastba v Babanta Kcuab Sabkak 
26 C W N 98 

ss 1S3 143 sub S (2) — Appeal 

againsi dismtaaal of ttui for reentry of orreora 
of rent for kss than E» JGO ox parte decree t» — 
Order refusing application for re hearing of appeal 
if appealable — meaning of tf inetadea appeal 
— Appheaiion for re keanng ef appeal if an applt 
eation in the tuit — Ciinl jprwdtire Code appdteatton 
of la euits b^iLeen, landlord and Unanl A emit for 
recorery of arrears of rent for less then Rs 100 
Tras dismissed on the monta The plamtiQ a 
Mpeal against this decree irae decreed ez parte 
respondent a application under 0 XLI t 21 
CiTil Procedure C^c to haxo the appeal re heard 
m bis presence having been refused an appeal iraa 

g efened against this order to tho Ilisb Court 
tld that 8 163 of the Bengal Tenancy Act was 
A bar to the appeal The teno. suit includes 
the appellate stage and an application to rehear 
the appeal is clearly an application in the euic 
Sub 8 (2) of 3 143 of the Bengal Tenancy Act 
trhich makes 0 XBIII r I el (i) Cml Procure 
Code applicable to siuts betircen landlord and 
tenant makes it applicable subject to the oper 
ation of the restrictive pronsioD of $ 163 of the 
Bengal Tenancy Act end the absence o! the res 
tnetiva wards m a case Open to appeal {tom 
cl (0 does not give the right of appeal CnaMEn 
SBEtrnt h>ABAOorAE.Gnosii (19141 

19 C W W 359 

, ■ s 163A — Although e 153A of 

the Bengal Tenancy Act does not specifically pro 
ecribe the mode o! application of tho tnoney 
deposited by the person at whoso instance the 
e:r parte decree has been set aside the Legislature 
clearly intended thst the landlord in whose 
favour a decree is ultimately made on the vetna] 
should apply the sum deposited by the judgment 
debtor to his credit towards satisfaction of the 
decree and execute tbo decree for the balance left 
if any Siteo Fabsae Rot v Besbek FAfOAsa 
JfASAEfClSll) 16 C W M 769 

2 Ex parte decree or 

rent opphenficn to iti atide — Tenant when hownd to 
depotit rent admitted — Tenant alleging land »» suit 
onl j part of hddmg bearing another jamn—Applico 
(ion Tncde ot<( of (ime entertained by Court vnthont 
adjudication of queetion of fimi/alion — Bertston by 
JJigh Court — CinJ Z^mccdurc Code (Art V of IPOS) 
s II^ Tho adcmssioo contemplated id s I&3A 
of the Bengal Tenancy Act is an adnnssion that 
rent t? due in respect of the holding for which the 
suit has been instituted TVhere the tenant de 
fendant alleged that the find mentioned in fbe 
plaint as constituting a holding of a jama of 
Its 3 10 was in fact a part of a holding bearing sn 
Bsnual jama of Its 7 12 Held that there was no 
admission of liability to pay rent in respect of the 
holding in suit but in respect of a different holdiog 
and* 153\ did not apply Tara Sabxar CnoSB 
1 lusmcnni (JOlo) 19 C W If 6R> 


BEffGAIi TENAhCY ACT {Vm OF 1S85>- 

eoittd 

s 155— 

See 8 76 2 Pat B J 634 

See Decree I L R 44 Calc 954 

• Police object of— police re 

gvtrtng tenant to gutt etvn tf he remedied breach 
of contract complained of if a proper notice The 
object ot a notieo to q.iiit given under 8 165 is 
to give tho tenant an opportunity of remed^g 
the breach (if it is capable of being remedied) 
BO that oa reaedyjog fmo breach and cm payment 
of a reastmablo compensation ho may avoid eject 
meat A notieo requiring the tenant to quit the 
land even if he remedied the breach is not a valid 
notice under the section IiuSti CrtAunnA Carr 
OKEimPTIY V h.AI.1 KrUAB llAJUMnAB {1916} 

123 C W N 669 

. Ejeeiment — B eng al 

Tenancy Ac! (F/n c/ 7885) s ZS tnieuee of land 
by fenenf — Decree for coinpcnrahoK tn uddidon to 
ejeclment legality of — S' 155 scope of — Decree of 
Appellate Covrt for ejectment tnlhout jistng a date 
for the eyccfmenf tf bod tft law A decree under 
e 165 of the Bengal Tenancy Act cannot direct 
payment of compensation in addition to ejeet 
ment Tbo tJewe to bo executed la a decree for 
ejectment and not a decree for compensation 
bocauso ejectment is to follow in tho event of non 
comphaoco with the order of the Court directisg 
payment of compensation and xeaedjmg of the 
misnso cotoplsined of It js no doubt better to 
fix a date for ejectment in the judemont of the 
Appellate Oiurt but if tbo onginaf decree fixed 
a date tho Appellate deoreo must be presumed 
to incorporate tho terms of tho ongiaaf derree 
end *8 euch is not liable to bo set aside for the 
omission Scot Ah v .?ont ATeaA / L S Id 
Oak IS (ISSd) referred to Rosm t Aswtvj 
I vmiAR StsDAD 25 C W K 658 

e 158— 

See 8 105 18 C W K 468 

See OccOTANcr Rattat 

S Fat L J 641 

See Beki Dscbes 5 Fat £ J 406 

■ ’ Tenant holding same land tinder 

separate leases of undiwEfed shares from eo sharers 
tf may proceed agatnst eo sharers separately An 
application nnder 8 153 of the Bengal Tenancy 
Act to dotennine the incidents of a tenancy cannot 
bo made against persona who have only « portion 
of the propnetaiy interest in the land of the ten 
ancy even when the tenant applicant appears to 
have taken Bcparate leases from different landlords 
of their respective undivided interests therein 
IlAni Moham hLumiDAT t Sai Moran Gnosa 
(J913) 18 C W N 168 

8 158 (B)— 

iSee CmL Frocedohb Code 1908 0 
Xkl a le 5 Fat L J S90 

See Rent Decree 6 Fat t J 641 

■ . . Octusioa to serve 

unties qf sale »» ezuution of rent decree obtained 
by a CO sharer landlord on other eo sharer landlords 
effect e/ If a eo sharer landlord wants to have 
tho sale of a tenure or holding the pronsion of 
anbs (2) of s 153 (5) which is mandatory must 
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EENOAL TEVANCY ACT (VHI OF l^SS)— 


Conid 

s 15SB-<o»frf 

bo complied with and the lailUTO of the Gouit 
o gerro notice thereunder renders tho silo Invalid 
Tho pnrcho.'T at such a gale is m tho position 
«f an ordinary purchaser under a money decree 
Awi MiT) Biswas c Benot Bnuat'? Gcpta (1019) 
23 C W K S31 

Sdt lawUotd — 

Dktcc ohUnnei by fandford includin'; period /or 
icbieA le uvisn to t\'irer — Salt in trcctiUon of dtertr 
It IS gads tent lor the purposes o( t loSlt of the 
Bengal TenSney Act ISSo that the decree holder 
was the sole landlord at the time of obtaining tho 
decree and the holding will pass to a purchaser 
m execution of sneh de reo even though the period 
for which the decree was obtained included a period 
for which the plaintiff was only a co sharer land 
lord Sascp bAHc t Jaqahnatq bloni 

2 Fat L J 194 

S3 158B 163 and 167 — Sofeinerccu 

tun of dtcrtt for arrtara of rtnt — Hijht to annul 
tnoitmbrancei—Sale proclanuxlion keadmtf of— 
CodeofCuilProctdurelActVofmS}* C OX\I, 
rr Cl" and 70 Htid that the purchaser of a hold 
ing at a sale held m exeoation of a decree for 
arrears of rent who has complied with tho provi 
sions of a IG7 of tho Bengal Tenancy let 18$^ 
has power to annul encumbrances notwithstanding 
(1) tnat tho heading of the proclamation of sale 
issued under s 163 of the Tenancy Act referred to 
a 297ol theCodeofCmlProcednre 18S2(0 XM 
rr CQ and '0 of the Code of 1903) and not to s 103 
of tho Tenancy Act and (2) that the proclamation 
did not state that the holding would W sold with 
power to annul all cncombrances The right to 
annul encumbrances depends not on the state 
ment m the sale proelamatioa that the purchaser 
will hare that right but upon the nature of 
the decree and of the property put up for 
sale I e the purchaser will bare that right 
on tho sale being duly condrmed by the Court if 
the property sold was a holdmg and the decree 
aatisties the requirement of s lo80 of the Tenancy 
Act Mahabir Frosad t Bauu Lat/ 

2 Pat I, J 177 

s 159— 

Ste ArrEAt, I L R 43 Calc 178 
See Lawdlobd A^D Te^a>t 

1 L R 37 Calc 709 

1 Suit by nucfion 

pjrekattr to nnnual incumbrance— Onus of proof — 
O'ftndanl if miie! proie fits tnltrul lobe proteded 
—bitimce del {/ of 1872] s 100—Steond appeal 
— Evidence adduced on both sides but etidenee ton 
iidcred only as produced by the parly on tehom onus 
tcTonylj pin' d—Findtny if of fact In a suit by a 
purchaser of a tenure or holding at a rent sale to 
annul an alleged incnmbranco the onus is in the 
first place on the plaintiff to show that the interest 
sought to bo annuli d is an incumbrance but 
when once that is established the onus shifts on 
to the incumbrancer to prove that his tnenntbrsnee 
IS saved through bemg a protected inter st 
^rtrmadi Sundari Z)cti V Tarip VolIoA 9C L J 
490 referred to Samir Jama x Mahabharat 
Baliit 10 C ir N 777 approved The cxi tence 
of such a protected interest as a right of occo 
paney is a matter specially within the knowledge 
of the person claiming it and the onus under s. 100 
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BENGAL TENANCY ACT (VIH OF 1885)— 

cnntd 

— . ■■ ■ — 8 159— co’ihf 

Evidonce let is on him Tho proposition that as 
soon as thcro is conflict of ovidenco the question 
of onus disappears presupposes not only tho exist 
enco of endenee on both sides but also consider 
ation of both by tho Court so that where tho 
Court of Appeal below dismissed the plamtilTs 
snit on the ground of his failure to discharge an 
onus wrongly placed on him and ignoring altogether 
the oidcnco adduced by tho defendant the High 
Court on second appeal interfered Haki 3Iovi 
Dcntt Hon SniiKH (1912) 16 C W N 773 

2 Suit to annul in 

eumbranee — Durden of proo/— 5eparafe<I share of 
tenure dealt tilth as distinct tenure ^Vhen a share 
in a tenure has been duly and effectually tecog 
nisc<I by both landlords and tenants as a separated 
share and as constituting a distinct tenure tho 
purcliaser of such a share at a sale for its arrears 
acquires tho rights of a purchaser of an entire ten 
ancy wnthm the meanmg of s lti9 of tho Bengal 
Tenancy Act Tho burden is on the purchaser of 
A tenure at a sale for its arrears to prove that 
tho interest sought to be annulled was an meura 
branco within the meaning of cl (a) of s 181 of 
tho Bengal Tenancy Act and if ho proves this ho 
slarta bis case sufllciently and tho burden shihs 
opoa the defendant to prove that bo has a 

protected interest within tho meaning of a 
ICO Duryn Prosanna Ohose v Aah Daas Dull 
9 C L D 449 Col inda hath Shaha Ohotodhurj 
V Deity I L D 13 tale 1 \armoda Suniari 
Deux Tarip MoUah 90 L J 490 distinguished 
SomirJauai MoniBSAJtiT Bastu (1010) 

16 C W N 777 

3 ■ <SiMf for rent of 

holding against one of seieral hetrs of the raiyat— 
Decree rent dtertes and sale if passes whole tenure— 
One tenant when rtpreseitlalne of the rest-^uestion 
of fact Although under a 43 of the Contrast 
Act a landlord may bring a suit for tho whole 
rent of the holding against one of several rsiyatsi 
all the tenants of the holdmg must ordinarily be 
joined as parties in order that tho decree and tho 
sale in execution of it may pass the entire holdmg 
and not merelj the nght title and interest of the 
judgment debtor \Vlierc however one of a num 
bor of tenants is put forward by the rest as then 
representative he can be regarded as tho sole tenant 
for the purposes of a suit for tho arrears of rent 
nithin Ch \IV of tho Bengal Tenancy Act Whe 
ther one of several tenants can bo regarded as a 
representative of tho rest mu-t depend on the cir 
cnmstances of each case and is largely if not essen 
tiallv a que tion of fact Doolar Chand Sahu v 
CA«6ee{ Chand L B 6 I 4 47 distinguijjed 
CR\aiATEAPi Dassi r Tsiofxa Nato Sabdab 
(1913) 17 C W N 833 

s 159 ICl 163 170— (3)— 17 b 

rcji tered purchaser of part of non tran-ferahle 
occupancy h Idinj irhtiher tnJilled to iltposit arrears 
of rent on«f co~ts Held bv the Special Bench 
(MCLUCS J du enting) that a purchaser without 
the landlords consent of a part of a non trans 
ferable occupancy holding which has been pm. 
clauncdfo salennders 163 of the Bengal Tenaoe» 
Aet 1835 IS not entitled to deposit the amount 
of the landlord s decree and costs under a I'Q fn 
of the A t Such a purehs er is not tho holjW 
of an incumbrance within the meamsg of • 
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BEKOAL ITENAKOT ACT {VIII OF 1E85}^ BEKGAI. '^E^AKCY ACT (VUI OF 1885)- 
canid ccjitd 


— — 'S 159— tor/sf 

tt the Act The trords anv o‘ber right Dr interest 
rteated by the tenant on bis holding or m linuta 
tioa of his oim mtcrost therein in 6 ICl (j) 
lefer to some right which Is tju dem gentna vith 
She irorda lien sul> tenancy casement ’ in the 
jame sub section Per MoLtiCB J — A par 
chaser of a part of non ‘ransfcrable occupanev 
bolding 13 entitled io deposit the arrears under 
e 170 (3) of the Act Tho woid interest in 
i 170 IS a mdor torai than incumbrance nd 
includes rights other than those falhng within tho 
bmits of e 161 A transferee who is Iiallc to io 
ejected: by the auction purchaser after the salo has 
Mi interest Toidablo on the sale The interest 
referred to m a 170 is no limited to on interest 
r-ahd against the landlord JIahadeo Lal t 
Xanqat S fat L I 4,>7 

————— S'* 159 ia 187 — The ' ord meum 
hranco aa used in as 1G9 ICl of the BenwaJ Te 
nancy Act inciudcs statutnn title and interest 
acquired by a trespas er by adre sa jos e^«iou 
ai a part of the lands of the dcfaultin lernrc or 
holding and such incumbtiTicc eannot he •MiiwUed 
In any manner other than abet ta ptonded in a 
1C7 At the time when the Bingil Tinanos Vet 
teas passed the term incuiubranct had a wt’I 
tecogsiscd meanioc in conncetioi with p onsioo 
in elfttutes m pan mrtena lud me the Bcr^il 
Tenancy Act came lato operation the word in 
Eumbmnee has been interpreted to inchile a 
statutory tiilo aud inteiest acquired bi a tre< 
po ser by adrersi. po aeision of a part of the lands 
of the defaulting teouie or lioldtn Isaa Cnxa 
PBA BAESSI e bVFATIUA SlKDATt 

26 C V f "03 

ss 159 163 fo 187— 

See *3 tin I L S 43 Calc 203 

ss 169 cl (b) 179— 

Ste Iausc I Xi R 45 Calc 949 

S 160 

5«€ I»Ai0LOBD ABD TE ANT 

t II B 39 Calc 188 
» L R 37 Calc "09 

- — Proteeted tnfertel — 

Morlgase bt! a 'pvimdaT »/ proferfed tPtcrat — Sch 
vnder iht Dengal Tenatrev A<1 — Piifm PegvtaUon 
[Mil of 181S) t II llTiCTO a jiulm Jahtrliyaf 
provided as follows I in succession to toj sons 
grandsons etc. hem and repre^ntntiTes shall 
mth fchcity hold and enjoa the aforesa d ehote 
with right to maho gift sale mortgage etc and 
dnr ptitm mourcui tnokvran ■^atiudan etc eettte 
lacnts at a proper jama and to ererv way make 
sheoationa and create encumbisncca and the 
fmtntdar created a mortgago lo favour of the 
plaintiS IJild that the rccitala m the labvhjat 
merely ect cut the ordinary incidents of a ptrlai 
grant as laid dorm in b. 3 of the 1 utni Regulatnm 
and did not give the pvlnidar aa express authority 
in wntiBg by the landiorda to create a oiortgaga 
and the mortgage created lu favour of tbe plamtiif 
by the pulmdar was not a protected interest 
within the meaning of s ICO cl (p) of the Bengal 
Tenancy Act The right of aptirisidar to give tbo 
tenure on mortgage la subject to the cooditioos 
Imposed by t 11 of the Pntni regnlatiim. Tha 
eippvss authority referred to m. that sectioa 


S ICO — co/r’d 


means such nufhorily apart from the conditions o 
thelease Tliecflect of s ICO el (p) of (he Becga 
Tenancy Act would further be subject fo the «aTiD| 
provi lona of c! (e) of s I9o of the samo Act. 
Kbisto Dts Laha i JoronrA Nam Basc 
(1912) 16 C W If 561 


— Protected mteres — 

cpatni erealei hj dirjiu nuUri autliori ed in dar 
patni lease to create such encuinbraee tf a pro 
teclcd iRfcrcsf — 5eparafe docKwienf expressly gtnng 
permtsston executed at tie time tihen tncumbrance 
ereal d if rteces artj — ? J67 A darpuini lease 
expressly s ated that the darpitlnidar would bars 
authority to grant a ecjiafni and pursuant to the 
power so cc^erred the darpitnidttr created a 
s paint ffetd that the lease contained an oxpre s 
p^numioa m writing guQicicnt for the purpose of 
cl (g) of B ICO Bengal Tenancy Act aud th® 
ejurfni was a protected interest which could not 
lie annulled under the provisions of s 1C7 Bengal 
T»,naiicr Act That s ICO it) does not coutcai 
plate tiat Ibo permission should he espM sly 
fciten at the time of th« creation el the rocum 
intnee by a docuioent cspecjaHy executed m this 
behalf BniHt Miiin CaowmnrPAM i Vsau 
TUiiA (1910) 21 0 W K J29 

— ,.w A Raijat holdiog^t 

a fixed rent may sub tqiiertiy aequi e a right of 
occupencT Satuswat larrA t hlKtunajiB 
Sm Bwot ifOHVTU* S8 C W If 16 

— — — BS 169 165 107 — Seputni \f a pro 
leeleA tenure — Darputni exlnguulci under s 267— 
Effect on »t piifnnfor itSe has act been ejected— 
Pighl lo collect rent A eputmdav who has ao6 
been ejected id a proceeding under s 107 of the 
Lengal Tenancy Acf is not entitled to contiaus 
collecting rents from the tenants when tbe c?«r 
pufm under which be holds has been extinguished 
under that eection On the extinction of the dar 
2>ulm tbe tenants became liable to pay their rent 
directly to tho yntnirfar The extinction of the 
dar p»f«« nece» arily carries with it the extinction 
of the stjn^lni which is not a protected tenure 
under thcdefimtionins ICO of the Bengal Traanev 
Act MAgmi i Dv3 Kuti i Pam Csavcra 
Go8SWaui( 1012) 17 C \f K 1084 

B8 IGO (C) 167— Profeefei iiitercaf 

— Planfaftcm meaning qf — Eoroj or tctcl yfacta 
fioB if f>roCccfed interest Date of tale mean 
eng iff The word plantation la one of wido 
signiGcapee and would include an assemblage of 
growing plants of any hind that have been planted 
As to wnctber or not a paiticolar assemblage of 
plants comes within the policy of s 160 cJ (e) of 
the Bengal Tenancy Act must be largely if not 
exclusively a question of fact The lower Appel 
late Court having held a bor^ or betel plants 
tion to bo a plantation within the meaning of the 
section Beld that it could not be said on the 
motcnala on the record that that Court s determl 
nation of the question was erroneous Banko 
BEI tABT Da 3 l IvBISHSA CoANDRA BhOWMTCK 
{J91.») 18 C W N S49 
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Ett s 159 
5<« a 10 “ 

Set Pext DtCRXE 


S. Pat L 3 457 
esc W K 424 
5 Paf L. J 83 


( oV ) 


rifisT or cAsF' 


( a-js ) 


BEKGAL TENANCY ACT (Vni OF 1CS5)- 


- S. 181-f07-M 


See EKcmtcmvcE 

L L P 40 Oile SDl 

- PiTTnartri 


1 

roivnh Uaee rfjprlereJ — Landl rd rj cceujnrej 
?cV ryg jn.K}as\Tj Jic’tJ rj t/ l<>«» J (o ennui it af 
ircvr-lrareg cr jrtJeeffcf trtefe t An tEilrr 
raiTsti lease rrgutcrrd m conlrarcntion of n 8 
subs {") of tbe Ilenpal Tcnnncy Act Is ro 
operatiTc against iLo aupenor land orti of tho 
ccenpaney rai%8t Jenp Afa’i t D'r/a £nra I, 
r n ^ anJJ/tinrf Zertn r A'ffnt 6^ JhtnM 
7 C Z j CIO referred to The landlord of tho 
cecupaney holding pureha-ing that loldirg at a 
sa'e lor its arrears cannot le called upon to annul 
a perisanent under raisati lea cenatrd mthout 
his consent as an incumlranee iritt m the trran ng 
of el (o) of a ICl of the Ben alTenancr \c 
nor IS such an mtere t a protected inte re t 
srithji a ICl cl (e) of the \ct so far as ibc 
l&ndlcrd auction purchs er o] tho occu|ancy 
ho'dmg is concerned A nu Tosir SI^OltA t 
Saiv U1113) 10 C W K 412 

2 — — — — — . — - Slranjfr pur 

tfin a j foiyali holding al eoh» /or arreart of tent if 
Ti ej ejeel vndet rorjat vtihoul emnuUm) f tt tnf rtit 
The (otcreit of the under rai vat ii an incotn 
brance mthm the meaning of e IGl of the Lengal 
Tenano} Act rrhich a stranger purcLa mg at a enlo 
fo arrears of rent is l<ouDd to aruiul according to 
tl e proeednre laid down m s IG7 of tbo I engal 
Tenancy Act and where this procedure las not 
been followed the purchaser is not ccititl d to 
eject the under raiyat Ja*iakc Vatu Ifocr t 
PfiannAsm Dasi (lOld 19 C W K 1077 

9 — — — ■ Bengal Tenancy Ac* 

Ullle/lSSo) Chap XIV e» 3 el ^ 761 767— 
Ireuniraree title Cjadierte pojreesion tf—) //oM 
‘fj i/ includes tinier raiyafi — Under ratyaU tf may 
be tcld under Chap Xli Bengal Tenancy Act — 
Sc e of under raiyatt for arreara of rent purchaser 
tfean annul tneumlrancee Title acquired by ad 
terse poitession for tbo statutory period by a 
trespas cr tn the lands of a defaulting tenant is an 
incumbrance within the meaning of a 161 of tbe 
Lengal Tenancy Act Oecool Lagdt v Debendra 
A rth Sen H C L J 18 followed An under 
rairats interest cannot bo sold for arrears of rent 
under Chap ^IV o{ tho Bengal Tenancy Act to os 
to attract to the aale tho special consequences 
attached to such sales a purchaser of an under 
raiyat e interest has tbereforo no right to annul 
incumbrances under s 107 of the Bengal Tenancy 
Act which applies only in cases of sales under 
Chap \IV Tho word holding cseept where 
It has been used in the Act expres 1> to inclndo 
lands held by an under raiyat has tho meaning 
ciren to it in e 3 cl (P) and does not includo 
lands held by an under raiyat Tho word as used 
in Chap XIV docs not includo such lands Miw 
8AB Am V Ausadulla (1912) 16 C W K 831 

- ss 16J 163 (2) (h)— 167— Aforfyoya 

o/s7aMo/7oflifly i/«rewniirrane< tots on i JM A 
mortgage ol a portion of a non tran’dcraWo ocen 
pane? holding is an ineumbranee within s 161 of 
the Bengal lenanc> Act and a parcha'er of the 
boiling at a rent sale under s lt.3 ( ) (8) of the 
Act takes tho propertv subject to llie mortgage 
unlc s It u annulled h^ him m the onlv mode pro- 


BENGAL TENANCY ACT (MH OF 18 5)- 
confi 

f 101— ^rnfi 

Tide I br law n under ■ IC" of the \ct In ft 
amt by tho mort-a eo to ctiforco his bond against 
lie tenants of tSe hoi ling and the jurchs er nt 
tho rent sale the Im llord is not ft nece irj pirti 
INitv KiHii \ 1 It. r iTtL hnsiTTA MtrrnJi 
(191 ) 22 C IS K C62 


. K 101 lO”— 


See Itci inriHcc 

I L. R 43 Calc 655 
^ee r i^Dt.orn Avn T^Tx^^ 

I L. R 45 Calc 750 

— .. — . /nfueifroBce portion 

rf putni tenure jnireha rl fr ni teninl if— '•ale of 
tenure in eree t oi tf rut J rref ajiinet rejUtere I 
tenant — / ref - 1 cr if riusl onni I Iran fertr « in 
tereet t J {agreeing with N It Clintttr 

jea J ) — Tlio inttre t of an unr gistereil pur 
chaser of a portion of a y-tilni tenure Is not nn 
incumlranee Mithin tho nieaningof a 101 
of tho J engal Ttnanev Act and neid not be an 
null d iinler s If? of the Act Ij the (urchaser 
of the tenure at a gato in et rent ion of n rint dccrco 
oltam d against tho rcglitenil t iisnt dander 
*'ntai y AaU 1 roeunna (liilrrbull/ III 
ftdCaU 2ut r ftrred to /erMiitiiK I (friifro) 
—A jiurchnscr from ti ngist nd tinmt is In the 
poaiti'H of A rent fr o »ul tenant oiitl is an fnouni 
Iranccr niihin the n rn ng of g 16] of tho Bingnl 
Icnanej Ait \m I ItiiiMiN ( imvMiiitrni i 

AnUAbAR luiiMAs (Ihir) 10 0 W K 1217 
- Pereo i ncg tng lille by 
e b I III It if an ciHCun 
0 notice When a person 
I against a sub tenant 


adter pole onagunil 
braneer n> it tf entitled to 

has hv adrerso posses ii— - 

acquired a sIMutorv title to ft portion of tho Iftnds 
comprise J m (ho sub tonanoy ho bis an interest Jii 
tbe sub tenancy so that when on n silo of the 
superior tenancy for orrears of rent the piirchas r 
eccLe to annul tho sub tenancy as an incun 
brance euch jerson stands m tho position of an 
iDCunil rancir and is entitled to notice under s 1C7 
of tho Bengal Tonanev Act LiiusAk Cn\\DEA 
Gaosii V Snii s>Ti Bsneeji (lOIC) 

21 C W K 155 

In a suit under s 167 

of tho Bengal T nancy Act by the purchaser at \ 
rent sale oi a pulm laliib which nos created m 
1807 to recorcr lands which the defendants wertj 
holding as laUimj for penods greatly exceedin'* 
twelve years and apparently from as far back a'’ 
aDytliing could bo traced Quare IVhethcr an 
interest not directly created by the ruZuIiar Li 
allowed to grow up by his eudcranco and neglj 
genco IS an incumbrance as defined m s 161 o{ 

Act But assuming for tho purpose of the deci 
Bion that it was Z/ifi that it lay upon tho plain 
tiff to show an on^m of tie holdings as /oUi^aj 
either by creation or by the sufferance of a putni 
dar sub equent to 1S07 tho proper presumption 
being that they ran back to a period antecedent to 
the creation of the iolul BtriujiAs 
CttownnusT i Kasiim Kcsiak launti (p n 

SGC V7 K 485 
‘ 6 161 and 170 (T — Oeeuray,.^ 

holding— Ui reg slertd Iran fer of enl re Icdi ^ 
Wlefher tra Jeree In oa inlereet iv» Jali 
sale \n nnregi-tered tnesfedS 


O 



( SS5 ) 


MGEST OF CASES 


( 33C ) 


BEWGAI. TEfrANCr ACT (Vlff OF Igg5J— BEIfCAI. TENANCY ACT (VH! OF 1565)- 

eontd contd 


«3 159 — eonid 

cftbeAct Thewords anv o berngHQriniereai 
seated by tho tenant on bis boJding or m hmita 
tion of bis oivn interest therc-in m 8 161 (I) 
lefet to some right \ hicb is ejvsdem genria nth 
iha words hen sub tenanev easement in the 
lamo sub section Per MonnicK J —A pur 
chaser of r pait of non transferable occupanev 
holding 19 entitled to deposit the arrears under 
t I"© {3) of the Act Tho word inlere t m 
t 170 IS a iTider term than imunibranoo and 
inelodes rights other than those failin'’ within tho 
lumta of 8 161 A transferee who is halle to he 
ejected by the auction jiurclia er after the sale haR 
an interest Toidablo on the sale The interoet 
referred to m s 170 la no liniucd to au interest 
valid against tho landlord JIaiiadeo Lai t 

IA^QAT Srsen 2 Pat L J 457 

XSg to 167 — The a ord tneum 

hrance ns used m as 101 of the Bengal Te 
nancy Act includes statutOT title and interest 
ac<iuired by a trespasser bj adverse j o evsioa 
of a i>art of the lands of the dofauKin, lirwre or 
holding and such incumbrance cannot be amioUed 
In ony manner other than what is piovidcd in e 
107 At the time when the Bengal Tenanev Act 
Was passed the term incumbran t had « nt’l 
tecogoiscd meantre in connection with p mision 
la statutes in part nirtcria and we the B<n'’al 
XenoRcy Act came into oixtation the word m 
cumbrance has been interpreted to include a 
statutory title and inteie«t acqutud hi « trc« 
passer by advetsL posaevsion of ’> part of the lands 
of the defaulting tenui e or hohlin, Isan Coan 
SEA BA&sm V &AFATtt,i.a Siii.Da.n 

Sa C r 703 

— SS 169 ICa to 187— 

<6«« SU.E Z L R 43 Calc S63 

— SS 159 ct (b) 179— 

Su IjZiss I L R 49 Calc 949 
160 

<Se< LAMOtORD A^» Tesam 

I L R 39 Calc 138 
I L R 87 Calc 709 

— — — Pfci(ete£ — 

Zlortgarji by a pufntdar »/ 'protected in/ererf— aSofe 
■under ike Sergal Tenancy Ad — Putm Htgulahon 
{Till o/ W9) s 11 IThcrc o ptifnt laMiyat 
proTided as follows 1 in sticcessirai to roj sons 
grandsons etc heirs and rqirvsentatiTes shall 
mtb felicity hold and enjoj the aforesaid share 
with right to mahe gift sale mortgage etc and 
dnr ptdnt wourp » niotvrun i-atnidan etc settle 
SQcnts at a proper jowia and to everv way make 
ftbccations nod create encumbrances and the 
fptlntdar created a mortESpo in favour of the 
pUuititT Held that the recitals in the lobvJtjat 
merely aet out the ordinarr ineidcats ol a putnt 
grant as laid down in a. 3 o£ the Rutni Pvgnla ion 
and did not give the jminidar an ospress anthonty 
In WTiimg by the landlords to create a mortgage 
and the mortgage created in favour of the plaintifl 
by the piifntdor was not a protected intercut 
within Iho iseaniog of s ICO cl fp) Of the Bengal 
Tenancy Act The right of a pufiuifar to give the 
tenure on mortgage is subject to the conditions 
liiip<i.ed by • U of the rnlni Pegulatioiu The 
tsprcM authority Tcfmcd to in that section 


S 160 — eonld 

means such authority apart from the conditions of 
the lease Tho effect of b ICO cl (?) of the Bengal 
Tenancy \ck would further be subject to tho avmg 
provisions of cl («) of lOo of the same Act 
Kbisvo Das Iaea t JorrocrA J. im Bastr 
11912) 16 C W N 561 


— Protected inlereet — 

epatQi created ly dirjin nidari ovrtorj ed la dar 
pstnr leaje to crea'e saeA encyr/d/rance »/ a pro 
iceled tnlerut — Separaie document expressly 
yeriRMsion erccMtcd at the time uhen encumbrance 
cifofed t/ neccfsartf — ? 167 A darpuinx lease 
expressly s ated that the darptitnidar would havo 
authority to grant a eepatax and pursuant to the 
poner so conferred the durpt/nedov created a 
ecpalm Held that the lease contained an expre a 
permission in wntmg sufficient for the purpose of 
cl (?) of s ICO Bengal Tenancy Act and the 
epoffw was a protected interest which could not 
bo annulled under the pronsions of s 1C7 Bengal 
Tenancj Act That s ICO (?) does not contem 
plate that the permission should he expressly 
Liven at the time of the creation of the eneum 
brance by a document osp cially executed m this 
behalf Binnr Mcrm CnowpmntAvit Asia 
TOXtA (leiC) 21 C W N 829 

— — ARnyat hofding^t 

a fixed rent may sub cc^ucitJy acgui o a nght of 
ocenpanev SATiiswAE FATri t IUkabajih 
S m BcaoT C^A^» Mohatve SO C W N 15 


K 1C9 165 167— Sepntni t/ a pro 

feefed fCRurc— Dirrutni ezfmj'aisfcdiredsra 767— 
Sffeet on sepufudor t.7<o Ja« not titeUd^ 
Rtyhl to eolfert rent A eputnida who baa not 
becD ejected m a proceeding toidw a 167 el the 
Bengal Tenancy Act la not entitled to coatmua 
coUectme rinU from the tenants whtn tba dar 
paint under which he holds haa been extinguished 
under that section On the extinction of the ditr 
paint the tenants became liable to pay thoir rent 
directly to the jmtnxdar The extinction of tha 
dar pMlni neccs anly carrioa with it the extinction 
of tbo seputnt which is not a protected tenure 
under tliedefinitsonine 100 of the Bengal Tenauey 
Act Mikham Dvs Ivru i Ram Ckaxdea 
Go^swami (lOlS) 17 C 17 N 1064 

SS 160(c) 167 — JVofecfrd mferesJ 

— Ptantahon mcantny of — Boroj or betel plan <i 
lion \f prolecCtd interest Pole of sale mean 
171? of The word plantation is one of wide 
Bignifioapce and would include an assemblage of 
growing plants of any 1 ind that have been planted 
Ae to whether or not a particular asserabligo of 
phints cornea within the policy of « 160 cl (e) of 
the Bengal Tenancy Act must be largely if not 
exclosivrSy a question of fact Tho lower Appel 
late Court having held a boroj or betel pbinta 
tion to be a pkatatioa within the meaning of the 
aectioa Held that it could not be said on the 
matetuU ou the record that that Court a dctermi 
nation of the question was erroneous JJaxso 
Beoart Das i Jvrishwa CiaunJiA Bnotnnes 
(1913) 18 C W N S49 


8 161— 

See a 150 
Set s IC7 
See Pext Dccbxe 


S. Pat D y 457 
250 W N 424 
5 Pst li 7 63 
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DICES! OF CA*?E! 


( 33S ) 


BENGAL TENANCY ACT (Vni OF 1B85>— 

fu 'd 

B. 161 — (ortd 

Set Eiconnsiscr 

I L R 4Q Calc 891 
1 - ■ ■ ■ rtrmanttit vndtr 

Taiyati Ua e rtgMUrti — Landlord oj cccufanty 
JcHtnij jnrtlattng holding i/ Unnid lo annul tt at 
tmr'ircree cr jreJerUd xtiUre t An under 
raivati Ica-o registered in contravention of « 85 
gub s (”) of the Bengal Tenancy ^ct is no 
operative against tlio superior landlord of the 
occupancy raiyat Jerip Ahan r Dcr/aCetra 17 
C II ^ 53 and J/onil £cfai T BamCh Jfondof 
Jw C Z j CiO reftrredto Tbo lan^ord of tho 
occupancy holding pnrclia ing that holding at a 
gale for its arrears cannot ho called upon to annul 
Q lensanent under rai\ati lease created leilbont 
his con ent as an ineumlranee within the meaning 
of cl (a) of B IGl of tbo Benanl Tinancj Ac 
nor IS such an mtttc t » protected »nteii t 
withm a ICl el (e) of the Act go far as tbo 
landlord auction purcha er of the occupancy 
ho'ding IS concerned Asnr To n Scioits t 
BAiOJiAU Sais (1013) Jfl C W N 412 

2 ■ ■ SlrangtT pur 

thn iflj roiyati Joldtrg at tal /or arreart of rtnt •/ 
ttf'j tjut under raiyal uithout annulling hit tnUrttt 
The interest of the under rairat is an incum 
branee witlun the incamiig of e IG I of the Bengal 
Tenanoy Act which a etrannCr purchasing at a sale 
for arrears of rent is bound to annul according to 
the proeeduro laid down in s IG7 of tbo Bengal 
Tfsney Act end where this procedure Las not 
been followed the purchaser is not entitled to 
eicct the under raiyat JaKazi Nath Ilori. t 
IsAsnastM Dast (191<j) 19 C W N 1077 

8 I Bengal Tenancy Acf 

(U//c/;i55) Clap Sir tt 3 el 9 I6I 167— 
Ireumtrance MU bj aii««e poiaettian t/— ) UM 
II? f/inefudes under r<iiya/i~t^Bdcr fiiiya/i xf may 
be sold under Chap SIV Eengal Tenanqf Jet — 
Sc of under ratyati for arrears of rent purchater 
\f can annul xneumbraneta Title acquired bj ad 
Terse possession for the Statutory period by a 
trespa ser in the lands of a defaulting tenant is an 
incumbraneo withm the meaning of e IGl of the 
Bengal Tenancy Act Oocool Lagdi v Dchendra 
Aoih Sen 1^ C L J 136 followed An under 
raivat a mtereot cannot be sold for arrears of rent 
under Chap XIV of the Bengal Tenancy Act ao as 
to attract to tbo sale tbo epecial consequences 
attached to such Bales a purchaser of an ujider 
raijata mterest has therefore no ngbt to i»nniil 
incumbrances under s 1C7 of the Bengal Tenancy 
Act which applies only in ca es of sales under 
Chap \IV Tho word holding except where 
It has been used in tbo Act espre sly to uulnde 
lands held by an under raiyat has the meaning 
given to It m a 3 cl (S) and does not meindo 
lands held by an under raiyat Tlia word as 
in Chap XIV docs not include such lands JIuk 
sab Ali t Ansicni-i (191") 16 C W N 831 


■ ss 101 163 (2) (b)— 167 — ilortgagt 

ofthartojlolding i/ ineumirnnce /o 6« onn d&rf 4 
mortgag of a portion of a non transferable occu 
panej holding is an incumbrance within s ICl of 
the Bengal Tenanoj Act and a purchaser of tbo 
holding at a rent sale under a lti3 {") (5) of the 
Act talcs the property subject to the mortgage 
unlv, s It IS annulled by him fa the only mode pro 


BENGAL TENANCY ACT (VIH OF IScS)— 

eonti 

S 161 — CONflf 

vid d bv law ti under s 1C7 of the Act In a 
amt by tho mortgagee to enforce his bond against 
the tenants of the bolding and the purchaser at 
tho rent sal tho Ivndloid is not a necessary party 
Fp in Ktisid. i PiL t Atol IvnianNA MuitrnJi 
tl91 ) 22 C W H 662 

ss ICL 167— 

See IvctrMBiu>CE 

I L R 43 Calc 558 

Set L-vvotorD awd TEvij.T 

I L R 45 Calc 756 

/ncuniJrrancc portion 

of fulnt tenure purchased from tenant if— Sale of 
tenure in «’cci//(on of reii decree (.gainst rc'islCTed 
tenant — Purrhascr if mutt annul transferee s in 
teresi Jevurse C J (agreemg with N K Chatter 
jea J )— Tbo interest of an unregistered pur 
chaser of & portion of n putm tenure is not an 
incumlrance llithm the meaning of a ICl 
of tho Bengal Tenancy Act and need not be an 
nulKd under s 167 of tbo Act by tbo purchaser 
of (bo tenure at a salo in evcuution of a rent decree 
obtained against the registtrcd tenant Cliander 
Sahas V A oh Prosunna Chaleri/ulty 1 L P 
"d Cafe 251 referred to FerJIcuJCK J (contra) 
— \ purchaser from o registered tenant is in the 
position of & rent free sub tenant and is an incum 
brancer within (he meaning of a 161 of tbo Bengal 
Tenancy Act Arnon Iabuik CnowDumi i 
AnsiADsn Paiis^n (131-) 19 C W K 1217 

P rto> acquiring title by 

adier epo it •tonngmnslt b t na it tfan esneum 
brancer nsdi/entitUd to roiiee ^\hen a person 
has by adverso posse sion against a sub tenant 
acquired a tatutory title to a portion of tho Lands 
comprised in tho sub tenancy ho has an interest in 
the sub tenancy so that when on a sale of the 
superior tenancy for arrears of rent the purchaser 
seeks (o annul tho sub tenancy as an incuci 
branee such ] erson stands in the position of an 
incumbrancer and is entitled to notice under s 1G7 
of (he Bengal Tenancy Act Biiusan Cilu.dea 
Ghosh I S^ikanta Baneeji (1916) 

21 C W K 165 

In a suit under s 1C> 

of tho Bengal Tenancy Act by the purchaser at a 
rent sale of a putri taluL which nas created in 
1807 to recover lands which the defendants were 
holding as fa/firoj for periods greatly exceeding 
twelve years and ajiparently from as far bach 8 
anything could be traced Quart IVTiCther on 
interest not directly created by the fafulifar but 
allowed to grow up by hia sulicr-nco and negli 
genco IS an incumbrance as defined in s 161 of the 
Act But a summg for tho purpose of the deci 
Bion that it was Ileld that it lay upon tho plain 
tiil to show an origin of the holdmgs as lalhiraj 
either by creation or by tho sufferance of a putni 
dar subsequent to 1807 the proper presnraption 
being that they ran back to a period antecedent to 
tho creation of the putns laluL Bipraiias Pa^ 
CHOWDeUBV l IvAMIM XtrsiAR LaHIRI (V C ) 

H 965 ' 

S 161 aud 170 (v)— Occupancy 

Mding — Viireqi ered transfer of entire holding 

ITftfAcr fra ftrtt las nninfereat roidaM by rt 
safe An unregistered tran feree of an occu 



( 330 ) 


DIGEST OP CASE^ 


( 340 ) 


33ENGAL TENANCY ACT (Vm OP 1885)— 

eontd 

S 161 — eanld 

parity holding is not entitled to mahe i deposit 
under a 170 (3) of the Bengal Tenancy Act 
1885 The voidable interests referred to in s 
170 (3) are those interests which arc encumbrances 
within the meaning of s 101 The interest ol an 
unregistered purchaser of an entire occupancy 
holding IS not an encumbrance within the meaning 
of B 161 Maharaja Sir Itameshuar Stngh 
SahadUT t Raghunandan. Kkahas 

1 Fat L J 403 

s 162— 

See 8 ISO 2 Pat t J 457 

S les- 

see ss 158 Airn 159 

2 Fat L J 176 457 

ss 163 to 167- 

See Sale I Ij R 43 Calc 263 

ss 164 165 167— 

hee Hobtoaqe I L R 38 Calc 023 

s 166— 

See 8 U8 3 Pat t J 145 

3 167— 

See iFOuuBBAyoB 

1 L R 43 Calc 558 
See Li'TDLOBn and Tenant 

I E R 43 Calc 164 
I L R 45 Calc 756 
See Mobtoagb oecbse 

4 Pat li 3 362 

5ee Notice to qdit 

1 L R 46 Cate 766 
See s 69 2 Pat D J 176 

See s 161 22 C W N 662 

1 The mere ciTcum 

etance that a notice under g 167 Bengal Tenancy 
Act is signed hr a Deputy Collector doe not m 
vahdate such notice if he acted on behalf of the 
Collector GiBis CHANnSA Gcka t Kbagbndba 
Nath Chatterjee (1911) 16 0 W N 64 

2 Date of faJe 

tiieaning of— Aaltce if m ana express notice 
The words date of sale in s 167 of the Bengal 
Tenancy Act means the date on which the sale of 
the holding or tenure has actually taken place afld 
not the date of the condrmation of the sale If 
the purchaser has had kcowlodge or intimation of 
an incumbrance that would be eufScient notice of 
it within the meaning of b 1d7 When the pur 
chaser of an occupancy holding at a rent gale had 
intimation that persons other than the judgm nt 
debtor were cultivating the land Held that the 
Joa cc Appellate Court was justified m holding tfut 
he had notice of the incumbrance these persons 
had on the holding luMjF Gazi e Assiat 
Sloniarr (1912) 17 C W N 440 

3 y Suit to annul »» 

cumbTance—PeTt 2 >fe interealed in ineuntbranee tf 

i-r. Id all tniWe pnrUta — XddiUon of parties on 
appeal — trejuaict — 5otiCe of annulment — Seniee. 
In a suit for lhas pos ession of certain mouz^s 
comprised la a putn* taluk putchas^ by the plain 
'v.* auction sale under the decree lor rent 

•obtaiDcd by the zamindar the defendants who 


BENGAIi TENANCY ACT (VIEt OF 18«5)— 
eontd 

s 167 — eontd 

with one A claimed to bo darputmdars of the 
mouzahs in nut liaaing objected that A had not 
been joined as a party the suit was dismissed bv 
the subordinate Judge inter aha on the ground of 
non joinder of R but on the plaintiffs appbcation 
to the High Court at the hearing of their appeal 
from the decision of the Subordinate Judge \ was 
ordered to be made a party defendant to the suit 
which was remanded to the lower Court ^ did 
not appeal against the decision of the High Court 
Held that A was not at any time a necessary 
party to the suit bo far as tile other defendants 
were concerned and thev were not prejudiced by 
the fact that A was added as a defendant when 
the suit was m appeal and the omission to make 
an original defeni^nt did not make the suit bad 
for non joinder as a'^ainst the other defendants who 
were the appellants before the Privy Council 
That the plamtiS having proved that the notices 
of annulment of incumbrances were served on the 
defendants m the manner prescribed for s rvice of 
summons m the Civil Procedure Code the notices 
were duly served in accordance with Government 
Rules made m that behalf Ananda Gofal 
G ossaiN t Nafcb CiiANDSt Pal OHOWDHim 
(1013) 18 0 W N 259 

Sale of an under 

tenure under — E^ffect of the eale m ease the landlord 
ceased to be the $oU landlord at the date of sale— 
tf the sale panes the under tenure io the purchaser 
free of tneumbranceg — R^ecl of the cessation partial 
or entire of the interest of the landlord on his right 
to enforce reahtation of arrears of rent by sale of 
the tenancy — Propriefy of applying isolated dicta 
from judicial precedents to eases where the facti 
are different t» eissnfial partieulars Plamtiff 
obtained in February 1903 a rent decree against 
an under tenure holder and applied for execution 
of the decree in accordance with the special pro 
ceduro pre eribed m Chap TIV of the Bengal 
Tenancy Act In January 1909 one half share 
of the plaintiS s interest as superior landlord was 
sold in execution of a mortgage decree In 
February 1909 the deiaultrag under tenure was 
Bold in execution The defendants deehned to 
debvec up posseasion to plamtiff purchaser on 
the allegation that thev were m possession as 
holders of a suboidinate under tenure lawfully 
created by the defaulter In 1911 plambfl 
brought the present amt to eject the defendants 
who pleaded that the plaintiff having ceased to 
be the sole landlord at the date of the sale (Febrn 
acy 1909) tho sale was not one under the B»ngal 
Tenancy Act but only a sale of the right title 
and interest of tlie judgment debtor under the 
Civil Procedure Code Held that where tho de 
cieeholdec continued to bo the solo landlord at tlie 
date of the appbcation for execution of the decree 
and in his character as landlord decree holder 
toon. tho necessary steps for the sale of the under 
tenure in conformity with statutory provinoai 
tho effect of the execution sale was to pass the 
under tennre to the purchaser oven though tho 
decree holler had lost lus mterost as landlord 
before the actual sate The legal effect of the 
sale depends upon the character of tho proceed 
10^9 ui execution duly taken and not upon the 
VelatiTo situation of tho parties at the moment of 
tho eolo Held further that to apply isolated 
dicta from a judgment of the Judicial Committee 



{ 5<1 ) 


rici5T or CLVsrs 


( 312 ) 


BENGAL TENANCY ACT (Vin OF 1SS5)— 

CCxIil 

— ». 16" — contd 

to a M 0 ifhcre the facta arc in wvnlial pirlienUrs 
different would be a mani(c«t abaac of judicial 
prceedenta. SrzDrs'Ct.ai KiuTCx r \Mrnrr)x>i 
(1917) 21 C W N 847 

5 ' ■ ■ ■ ■ tnaufmeRt t>f *n 

eumliranefa — Procedure In le afneffy /oPoired— ^er 
nee 0^ tio itt entry in orrf r I rl »f t fi unt j rocf 
cf — St ijfe t> I jer rent cf entire Ititil ajitr enmt tras 
tphl up—Conitquent nl e^^t •/ rtrl nte The des 
truction of valuable ineiimbrancea la a verv a^vero 
meauire which the law allowa onlv i( a certain pro 
eedurc u strietK followcil and when a partr wi hes 
to enforce that severe measure he muat ahow that 
he has itnctlv followetl the proceiluro laid down 
An entrv m the order heel that notice has lioen 
eerved is not •nffieient p oof of acmee of notice 
Where it appeared that what was formerlv one 
taluL was epht up into several diff rent talik a 
sale of the entire talik in esccution of a decree 
obtained in a single suit for rent due upon the entire 
taluk was not a sate for arrears of rent vithio the 
ineanin- of the Bingal Tenancj Act PnarOLLt 
Nath iAconE r « utal Kuw (1018) 

22 C W H 788 

6 ■ I- — . ■■ £uU t j pwrcR/iecf 

for jvt/rs ton— /neviJifcra lice eel up m tmf/<n 
«fa/ men/— £ui( i/ moia^dinol/c wt|« i jtntnhff tret 
not ntrore of ireuwhMuee hrfore euif Where tho 
purchaser at a rent sale soiOq m ejectment be 
came aware of the existence of an incumbrance 
in favour of the defendant onlv when the latter 
set it up in his written statement tho Court pa ed 
a decree for posses ion in pUintiff a favour subject 
to the reservation that tho incumbrance would 
stand good if not annulled withm one jear of the 
pUmtitl s knowledge thereof Gopivatie Biswas 
r RadhaSbyam Fodpaii (1020) 

24 C V/ N 657 

7 — I — . Suit by pur 

clattr at rent eale for ej etment—Ireumbranee eel 
vp tn icriKen etateinenl—\olteeanjiulUnytneuri 
branee yicen Ihereafler—Sutt tf tnainlatnaUe 
Where a purchaser at a rent sole did not become 
aware of the evistence of an incumbrance until 
after tbo same was set up ly tho defendants m 
bis written statement and notice of annulment 
under a 1C7 was in consequence gnen eubse 
qucntly to the instituticn of the suit Htiti 
that the suit conld not fall becau e notice of annul 
inent was not given prior to the institution oi the 
suit Gopinath Bi uat v Fadhaihi/nm Podiar 
24 C W ^ C57 {1901) followed Fasiv t 

Intijewessa Bibi (lO’O) 

24 C W N 659 

. 4nnufni<iif of eneum 

branee — Furcfia <r of a 1 aiding tii tKeuiian of a 
mortgage dterte tf las n suhststtng encumbranee 
at the dale of a eubstquenl rent tale of the holding — 
5 IBI f leumbraner intant g of In evecution 
of a mortgage decree I) purchased tho interest 
of one of the tenants of a holding tho whole of 
winch holding vns subsequently purchased by P 
in execution of a rent decree lltid that after 
tho sale in execution of the morfeage decree tho 
mortgagee who pureba cd at the sale became 
the owner of the propertv and be could not mam 
tain that his mortgage still remained an mevm 
branee thereon which P was bound to annul 
under the provisions of s 16 of the Bengal Ten 


BENGAL TENANCnr ACT (VH! OF 1835)— 

eantt 

f 16"— cen/f 

nnCA Act BAuiMni Aiiimr v Malhurn Proiad 
III 40 Cole «7(P C)ilOI2) followed Ban 
Bharf Kapur V Khelrapal Singh Foj I L F 
3S rife 9 J (ffl//) referred to Sabjav AIa\dal 
t IfartPADA Saha 25 C W N 424 

fS 167 les- 
see Salc I L R 45 Calc 151 

ts 167 172— Sale of mokunn /entire 

for arreart of rent— Hcnaniidar of p trehater tf enn 
anunl ineumiranee under » 1C —DjIj of Colleelor 
• n a c% 0 cate—rffeet of t fS—Spectfie Reltef 
It/ {/ of IS ) # 45 — Apphcntoi of He eeelton 
by the Htgh Coirt ir! en uarmnled \ fiioilHriTr* 
tenure was sold for arrears of rent an I purchased 
in the name of tho plaintiff who wn< proved to 
le the be am hr (or one of tho judgment debtors 
On tho CoUeeior refusing to i sue notices under 
s 1C* Bengal Tenancy Act for annulling inenm 
brances 0*1 the application of tho pLiintiff ho sued 
for A declaration that he had power to annul the 
incnnabranccT under % 1C7 and that the Collector 
wasboiind to 1 sue and canso notices to ba served 
Held that this was not a easo where the Courts 
ahou) 1 be a ked to give equitable reicf b\ directing 
ApuWcservnnl tocterci o his powers under s 1/7 
Bengal Tensnej \ct and tho suit wa* ri.htli dis 
mi snt Tliat c\en as uming that the Collector 
should have issue 1 notice on the requisition of the 
person m who e name tho sale certificate stood the 
Court I ad to con uicr wl ctlier it voul 1 in equity 
le right to rcjuiro 1 im to do tho spceifio act in 
question seeing that thereby the law prohibiting 

t xircha e bv the judgment debtor would bo de^ 
cated Mobasimed biDDiq t Babu Dmot Pbo 
eiiAD (1015) 21 C W N 342 

s 169— 

See 8 167 I L R 45 Calc 151 

sub ts {!) (c) (2) Sch 111 

An Pen/ tale-— -Surplus sale proceeds appUea 
Uon by decree lolder far loicards diecharge of eub 
sequent arrears — Aim fation plea of tf may be 
taien Under cl (c) to sub s (/) of 8 169 of the 
Bengal Tenancy Act the decree holder landlord is 
entitled to have tho surplus sale proceeds paid to 
him m discharge of arrears of rent due from the 
date of the institution of the suit to the conffrma* 
lion of the sale even though on the date of his 
application tor such payment a suit to recover 
tho e arrears would be time barred Art 2 of 
6ch III of the Bengal Tenancy Act provides for 
suits and not for apphcations of this kind 
Nabetdpa Lai. Khan i Sabat Ckajidpa 
Biiattachabjee (1915) 19 C W N 582 

— Bent fifcmei due 

beltceen Ihe date of sale and eonjirmalion thereoj-^, 
Ai<i6i/i/y ir/eMer judgment debtor s or aictwn pur 
elasers — Liabiltty of the surplus sale pro's ds^ 
Cm! Procedure Code (/let T of 190S) s Co In 
view of the alteration in tho law made by s Co of 
the Civil Procedure Code of 1908 the LabiLfy of 
the surplus sale proceeds under s ICO of the Bengal 
Tenancy Act is limited to arrears accrued due up 
to the date of the tale and cannot be extended to 
arrears due up to tbc date of confirmation 
Arreara accrued due between these dates cannot 
recover e d from the judgment-de 
Grand JLiirrAp c Si ni Ehtsan Bofi 
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3EN0AL TENAHCX ACT (Vin OF 1885)— 

coJitd 

9 lQl~-Con(d 

pancy bolding la not entitlpil to maVo i ileposife 
under s 170 (3) of the Bengal Tenancy Act 
1835 The voidable intereats referred to m B 
170 (3) are those interests which arc encumbrances 
within the meaning of » 103 The interest of an 
unregistered purchaser of an entire occapancy 
holding IS not an encumbrance w ithin tho tneanise 
of 8 161 JIafiara)a Str liomeshuar Stngh 

Jiahsdurt J’a^humndsn Atidha-! 


1 

8 162— 

Fat L 3 

403 

See s IBQ 2 

Fat L J 

457 

8 183— 

See ss 158 ako 150 

2 Pat 

L J 17C 

457 

ss 183 to X67- 



See Sale I L 

R 43 Calc 

263 

— S3 164 385 167- 



^ee UfOBTQAQE I L 

R 38 Calc 

823 

g 166- 



<3« s 148 3 

Pat L J 

145 

a 167— 



See iKCOtlBBAnOE 

I L 

R 43 Calc 

558 

See Lavdlosb asd TrvAi-T 

1 L R 43 Calc 
I L R 45 Calc 

3C4 

756 

See MoBTOAdE dxcbee 
4 

Fat L 3 

362 


Set Notice to quit 

I L n 4SCa3c 7fi6 
See 8 59 2 Pat L J 178 

See 8 161 22 C W N 662 

j Xhs mere circutn 

etnnee that a notice under a 107 Bengal Tenancy 
Act IS Signed by a Deputy CoUector does not m 
validate such notice if he acted on behalf of tbo 
■Collector Gnas CiiAirimA Guha i Khaoendbx 
Nath Chattehjee (19U) 16 C W K 64 

2 — — Date of edit 

meanitig oj — hoUce tf jjiwno ezpreee notice 
The wwis date of sale m e 107 of the Bengal 
Tenancy Act means the date on which the sale cf 
the holding or tenure has actually taken place aod 
not the date of the confirmatioa of the sale If 
the purchaser has had knowledge or intimation of 
an incumbrance, that would bo auBictent notice o! 
It within tho meaning of e 1G7 IThea the pur 
chaser of an occujiancy holding at a rent sale bad 
intimation that persons other than the judgment 
debtor trere ca/fi rofingtha land Held that tbo 
dower Appellate Court was jastiQed in holding that 
he had notice oi the incumbrance these persons 
had on the holding kcscTK Gan « Asmat 
Mollib (1012) 17 C W N 490 

3 f — — Suti to anaaf ta 

eumbraKCe—Ptrs^'’ m incamirvincd tf 

to. M f, all jvirtirj— iddilton of partite o» 
appeal — /*rrjuai«— Notice of annuJmtneService 
Irt a suit for that pessea-ion of certain mouxalis 
in a pii/ni tnluk purchnsed by the plain 
** srt auction sale under the deerco for rent 
•incd by the rammdar tho defendants who 


BENGAL TENANCY ACT {VIH OF IS‘5}- 
eontd 

8 167—cohftf 

with one \ claimed to be darputntdars of the 
mouzahs m suit having objected that A had not 
been joined os a party tho suit was disrai sed bv 
the subordinate Judge inter alta on the ground of 
non joinder of K but on the plaintiff’s appbcation 
to the High Court at tho bearing of their appeal 
from the decision of tho Subordinate Judge N was 
ordered to be made a party defendant to tho suit 
which WHS remanded to the lower Court \ did 
not appeal agamat tho decision of the Hij,h Court 
Held that A was not at any time a ncces ary 
party to tho suit so far as tho other defendants 
were concerned and they were not prejudiced by 
the fact that V ms added as a defendant when 
the suit was m appeal and the omission to make 
an original defendant did not make tho suit bad 
for non joinder as against the other defendants who 
were the appellants before the Privy Council 
That the plaintiff having proved that the notices 
of annulment of mcuttibiances were ftctvcd on the 
defendants in the manner prescribed for service of 
siimmona in Uie Civjl Procedure Code the notices 
were duly served m accordanco with Goyemraenfc 
Pules made m that behalf Avanjia Copal 
GotsAW t Napap Cha\dba Pal Ciowohctt 
(1013) 18 C W N 258 

4 — Sale of an uteder 

tenure uiirfer — Effect of tke lale ta case the landlord 
ceased to be the sole landlord at the date of sale— 
tf the tale passes the vndir tenure io Ote purehaser 
fret of meumbrancts — Effect of the cestaUon parlxal 
or entire o/ tte inferesf o/ <fie landford 0» Ait rijjftt 
io enforce resJi aiion of (nrears of rent bff eoJe of 
the fesancy— Projiriefy of applyinj? isofofed duia 
from iBcficiirl precedents to cases uhera ffte facts 
are different in essrnlioZ parfiCKlars Plaintiff 
obtained in February 1003 8 tent deerco against 
an under tenure holder and appbed for execution 
of the deoree m accordance with the special pro 
ccdoio prescribed m Oisp XIV of the Bengal 
Tenancy Act In January 1909 one half share 
of tho plaintiff s interest as superior landlord was 
sold in execution of a mortgage decree Ju 
February 1909 the defaulting under tenure was 
sold in ezecutioQ Tho defendants declined to 
dehvec up possession to plaintiff purchaser on 
tb« allegation that the} were m possession as 
holders of a subordinate under tenure lawfully 
created by tho defaulter la 19U plaintiff 
brought the present suit to eject the defendants 
who pleaded that the plaintiff having ceased to 
be the sole landlord at tne date of the sale (Febra 
ary 1909} tho Bale was not one under tho Bengal 
Tenancy Act but only a aal© of the right title 
and interest of the judgment debtor under the 
Civil Procedure Code Held that where tho de 
crecholder eontisued to bn the sole landlord at the 
date of tho appheatien for cveeufion of the decree 
and m his character as landlord decree holder 
too* the necessary steps for the sale of the under 
tenure in conformity with statutory provisions 
tho effect of tho execution salo was to pass tho 
under tenure to tho purchaser creu though tho 
demeo holder hod lost hts inierest as landlord 
beforo tho actual sale The legal effect of tho 
ealo depends upon the character of tho procee 1 
logs in execution duly taken and not npon the 
rcmtive situation of tho parties at the moment of 
the sale fUld further that to apply isolated 
ffieta from a judgment of the Judicial Committee 
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BENGAL TENANCY ACT (VIU OF 1835)— 

COnti 

8 173-m f» 

tfctioo A pntchascr of a hoi lins; ttIio has been 
rtcogDi cd hr the laidlonl t a tenint eannot 
raaio a depo it under the se<’tion Tarvk Dts 
PiL CnorPiirE\ r Uxbisii Chamiih. 

IQP) 17 C W K 163 

■ Orru/winf^ jtur 

(Ai cr p/ i/ mayd fn holduijjiulvpio 

\n cztOiMn cj rent ■’ trtt OQiintl H$ rf»rfof In 
tcrest roi<l2ltt on tl »a/« An uurcgisterwl put 
chaser of a non tnnJcrab e o eupmey ho) lin^ «s 
entitled to mike a tU o it und r • 1 U (J) of the 
BengilTtna cy \ct when t'lo hi'dinglua been 
edeertis d fo i e in escetit on of a r iit-Jtcree 
obtained rab e<iaeatly to hia purclinso bv the 
Jandlord sriinit the registete«l tenmt — and this 
eeen though ho has been in poueaiion of tho holJ 
ing for le« than tweho ncirs TVirtijl Dt* Pof \ 
ron k CA'indrn Ban'^jte f C ir \ /6.» j* < 

26 C L J 5iS andDajntnrt’j v Inaadi Mohm 
Foy IS C n ^ PV referred to llo has an 
interest in the holding which is TOiJahIo on tho 
8»le Ahamadcu-v CnowDBY t rniYAO btiir 
(1014) 20 C W N 39 

- ,— - — — — The words an in 

tertst in the tenure or holding roidiblc on tho 
sale iB 8 1 0 (3) of the Il<n''al Tenanev \ct 
mem an intcre t nhi U is in csistcoci U tho 
time of tho Bale and which wilHcoomoluUc to bo 
nroidrd on the Bale taking pheo at the o|tion of 
gome one \\here a decree for rent jut into 
etev.ution was oso obtained agtinst a Hindu 
widow the reveraiorarj heir expccianl of her 
hu 1 and on her death did not haio an interest 
in the tenure or holding tollable on the sale 
within tho meaning of s 170 (3) of tho Bengal 
Tenancy Act Where the Court of execution 
allowed the rcrcrsioner to make a deposit under 
that section ho exercised a jurisdiction not wcsicd 
m him by law or was acting m the exercise of his 
juTi diction illegally or with material irregularity 
w thin the meaning of S 116 of tho Civil Procc 
dur** Code Mohewdba Nath Nawdi p Baidta 
Nath 28 C W K 167 

SS 170 and IQl — Vtnfru Uiary 

mortjaQ u7elAcr is on intumlrance votdalle or 
silt of the AoHtnj \n isufruetuar} mortgagee in 

E osscssion of a non transferable oc opancy bolding 
as an incnmbraoce wbuh is an interest voidable 
on the sale of the holding entitling him to make 
a deposit under s 1 0 (dj of the Bengal Tenancy 
Act ISSo SlIEIKU Azmat t Bibi Iamzaw 

4 Fa» L } S3 

S l-Q and 171 — Vtpo U ly Iran feree 

o/c><eu/>on<.y 7iofii»j — Fijhl o/lrnii ftroe to eJallenge 
deerte takaoct g the rent Mhere the transferee 
of an occupancy holding hashcen allowed to deposit 
the amount of the arrears under ss 1 0 and I"! 
of the Bengal Tenancy Act 18SS andsuchamonnt 
has been withdrawn by tho landlords the tnns 
ferce is entitled to maintain a suit to chaUen.e 
$, decree obtained by the landlord collnsirwy 
Bgams the recorded tenant enhancing the rent 
Lala B m msiDEO Lal t Sato Pkasad Lai 

2 Fat lu 3 561 

s« 1 0 ASP 174— Tho provuions of 

O \\I r 0 rc'iuxnng semco of noti e do not 


BENGAL TENANCY ACT (VIII OF 1855)- 
coiitd 

ss 170 — coil I 

apply to an nj plication by tho judgment debtor 
to *it aside ft sale under S I 4 of tho Hcngnl 
Ttnanc) Act Paulap Simui t bajiwtv Rai 
e Pat L 3 18 

8 171— 

ice l"(>— 

5ee 1 CTM rcauLATios s n CL (4) 

15 C W N 404 

6te 1 VTXa A \s Takih 

I L. R 42 Calc 625 

to Icon it pi /I j lecrce 

for ret if f<i » hu ht n o t M \t i s'nre* 
riio mtert t of ft cn tenant is \oi 1 an 1 not void 
abli on pile Where tiicr fare in orl r to save 
tho li I liiis ft hari.r liniiiC | ai 1 up tho amount 
duo on ft rent deerco fr u his co ten inti ho ao 

t ir I no lien on tlie sharu of his co tenants 
iiiToaii tiiosE i tnrvAsii Ciit**pit\ Ciiow 
pitcri (1911) 15 C W N 782 


— - - — — - J)cpo>it iinder—Coiirl 
tit'tlmy »o engiiirj as to d positor hacnig tn 
feretf «oidii6'e £>« Mr ^fe— /feimoii — f ml J rueeJure 
CoUHctl of 100$) n 47 irrcgii 

lartlj — ij'peal Wlicro upon tin application male 
under s 171 of tlio Din^al f nanov Vet it was 
ordered tho applieint applici for dopositm™ tho 
claiiD in Court ho mai d josit tlio claiiu within 
2 days but th ro wai no tnqiiry as to whether 
the depoailiar im 1 am uitiro t voidiblo on tlio sale 
and no d<.ii im ujon the point llrll that tho 
Court in passing this orJ r ni.tod witli material 
irregailaritv m the exercise of its iiinsJiotion and 
tho rti-’h Court could interforo unikr a llo of tlio 
Civil I roccdiiro Code Held also that tho above 
order was not appealable as tho on inal applies 
tion hsiing been inado by a person not a party to 
tho suit did not come within tho pro isions of 
9 4/ of the Ciiil Pfoeeduro Col Ihm hal 
OAms V Cktiidra hntta O'ote I f P 20 C lie 
530 referred to Qmrt Wliothtr undjr tho pro 
visions of s 1 <j 3 of the bcn^ftl ronan y Aot tho 
District Judgo hai revisional juri diition m the 
matter GoDl^Dl hrsoiis Cuowobt t 

CoASD Meah (191 ) 17 C W N 602 

s 173— 

Are s IC7 21 C W N 342 


(dot r of loot) 

l/Hrecorrfed co slortr 
CO sAerer — Btngal Je 
s I7J ofdtr under 
recorded co sharer 


— . t.«i I Proced ire Code 
s it— Repre entotme — 
f repre enlit le of recorded 


ntj Icl {Mil of ISS5) 
when ajpealibU An on 
ft teaancj sold in eii.cutjon 
rent decree against the re orded co sharer 
IS not ft representative of tho recorded co sharer 
within 8 47 of the Civil Procedure Code 4#jar 
All V isabodl n 0 C If \ 232 distiagaisbed 
It cannot be laid down generally that an order 
under a 1“3 of the Bengal Tenancy Act is in no 
case appealable Svhether an appeal will he or 
not will depend npon whether tho question rcLites 
to the execution of the decree and whether it is 
between the parties to the original suit or their 
repre*entatives so ns to bring the order nnder a. 47 
<Svil Procedure Code.WoT Tara r Psaw Ksis-m 
Snii {1910) f "—^15 a W H 
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BENGAL TEKANCy ACT (VHI OF 1885)— 

ajnid 

ss 178aadl?4 — Order Tejuixng to 

aside sale, appeal from When the hoWer ol » 
rent decree purchases the bolding in ezeculioa of 
his decree an appeal lies nndet 8 47 of tie Code 
of CiTil Froeeduie 180S from an order of tie 
Court refusing to set aside the sale on deposit of tie 
decretal aniount under g 174 of the 3cogaJ 
Tenancy Act 1885 The Appelfate Court la entitled 
to ezamuie the figures and teat whether the cal 
culation made by an officer of the tourt of first 
Inatance is correct for the purpo eo£ ascertaming 
the proper sum to be deposited under s 174 
Aksoosy Them Nabaik t ilcsAitVAi FAniort 

nisSA 2 Pat L J 525 

s 174— 

See 8 173 2 Fat L J 525 

See Dsposrr » Cotot 

I 1 R 43 Calc 100 

I Or* ti n~8 a Je 

widtT Act {\ in of 2S65 BC) — ExUntipnpf the 
Bengal Tenarcy A«1 — Repeal of *>ieo««»Al«»t pro 
tiaions of Act V/// of 1S6S B C In Qnas* since 
the estCDsion of Chap XIV of the Bengal Tenancy 
Act ft eale under Act Mil of 1865 is liable to ie 
set aside on an appbcation under s 17i of tie 
Bengal Tenancy Act the exten ion to Orissa of tie 
proTusons of the former Act baring bad the effect 
of repealingthe inconsistent piori ions of Act VlIJ 
of 1B6S Vassal Fauisa t JooenniiA Nats 
Bek (IftU) X8 C W W m 

2 . — — — •■ ■■■ Tf jn* for depoftle 

tTiff money </ may U etlended by Court— <Wef 
under tf appealaile-^lneoifetj/em poe*tio»x bar 
Offaiitsf talififf vp — Party if may treat the seme 
order as a detrte and as not a decree at different 
stages — (.ad I roeedure Code ( let T of 190S) « 47 
D S-hlU r 1 t\ (j } — ^OTOi Ti/pojiiiWf t/ 
eosit— Decree holder piircJiaeer if entitled toS p e 
OH pureAo« woiieji — Bteeuiion petition copy of 
deerte and tof nlotHotna tf neceesary for — Poandtrge 
fee tf wust It depasitid tiif/i pwckaee money An 
order under * 174 of the Bengal Tenancy Act 
ja an order •within a 47 of tho Cirii Procedure Code 
and a second appeal bo against such order Tlie 
Court bo8 DO authoritj to eslend the time withiu 
which deposit of purchase money has to be made 
under s 174 of tho Bengal Tenancy Act Amir 
Jiossain\ 2\anakChand Jjf C B V SS2 OuM 
Chand y Eahuria 23 C B J 4$"^ distsngnisbed 
Bibt Shartfan x Md llalibvddtn SS C L J 
S2S 8 c 25 C n A €85 Rabila*p v raghtt 
rath I L R 18 Cak 48 Altar v Svtedea 13 
C L J 467 Mathvra x Bangs, dJan 10 I C 
SS5 referred to If therefore an amount shorter 
than the aniount payable was depo ited witbia 
iJie prescribtd period atid tho balance paid oat of 
1 line under an order of the t ourt tho sale could not 
be set a tde fo calctiialing tl o Amount which 
the judgment debtor must deposit 5 per cent on 
the purciia c ttioi>c% (esen where the pureba er la 
the decree lioldcr himself) and costs must bo an 
oJudeil liut the judgment debtor 3» not liable to 
»5cpo it the coals of taking a copy of tho docroo or 
of the f tamp ca tho Takahtnania or the poundage 
Ice The amount deposited within the presented 
time inUifs ea cbcingaufTiciccst to carer the amount 
payai/io after Msluding tho costs of taking a «rpy 
ol the decree o! tho stamp on the TakaUtnaraa 
and the poundage fee the order of tho first Cwirt 


BENGAL TENANCY ACT (VIH OP 18S5)— 

eonid 

S 4.74 — contd 

rejecting an application to bare the sale set aside 
was reversed A copy of the decree of which 
exccuiios IS sought is not necessary for an appU 
cation for cieoitioa The authority of a pleader 
m a case does not termmat© with the decree but 
extends to execution ptoecedmgs A fresh vakalat 
noma is not therefore necessary for the purposes 
of ezccntioa proceedings Where the judgment 
debtors appealed agamst an order m execution 
treating it sa one under s 174 of the Bengal Ten 
fliK^ Act rend with a 47 Chvil Procedure Code 
It was oot open to them on second appeal by 
the decree holders to urge tha-t such appeal did 
not be Btndencart Charan Stngh r Ba^atlsath 
SsnjjTt S5 C Vt B 723 referred to Raohubar. 
Botai. Sckoi. ( Jadukakdak JIisseb (1911) 

Xe C W N 73S 

3 - — Order refusing to 

set aside sale the ground of shortness of deposit if 
an order o« a MtsUon of t\tle~-Appeal if hes — 
Poundage fee tf must be deposited by fudgmerU 
debtor to hate eale et aside The decision of the 
TuU Bench itt /Tafi SlondaJ r Remsarba if» 
ChveJeriuTty 1 L R 32 Cak 037 $ C W B 
721 has not been completely superseded by ib» 
explanation subsequentfv added to s 1S3 u tbo 
Bengal Tenancy Act Where therefore an Apph 
cation under 8 174 of the Bengal Tenaney Act to 
set aside a safe m execution oif » dcoreo for rent 
was rejected by a Mus»f •who had final jurisdiction 
m the case nnder t 153 on the « 0 URd that the 
amount deposited was short Held that the deoi 
Sion of tho ’Vfuasif was as order dectdiog a ffaesfiotl 
rel&tiog to the title to land as between parties 
baviDg conflicting titles thereto and was therefore 
appealable StmbU The amount to bo doposited 
under s 174 Bengal Tenaaev 4et does not inoJude 
poundacefee .RoaA'ffiur Dayal r dadnnandan 
SJtssit ISO L J 89 160 W \ 7^6 referred 
to Be^i SIadiias Ra\ i Bisssssitr Bnui« 
(Ull) 17 0 W N P4 

4 Renfsaie-—ipph 

cation lo set aside sale by deposit— Deposit made by 
jedgmenl debtor at the instance of prior pnrehnser and 
untk money found by Aim — Subsequent withdraual of 
opplmtlian if to be alloucd — Refund of wio ley depo 
tiled and Ktfhdraton order for — i«/j>rcei)ienf as 
decree /or money Where some of the judgment 
debtors applied under b 174 of the Bengal Tenaocy 
Act to set aside a sale for arrears of rent and also 
deposited tho requisite amount m Court Held 
that application was In order aa in fact made 
by the jaugment debtor though it was sfatef fn 
a note appended thereto that the tenants hsd long 
before tho sale traa ferred tho holding to ft stranger 
and that the money had been furaished b> $be pur 
ch* cr WTica therefore altee tho deposit the 
judgment dchtwa withdrew tho appbestsen to eel 
aside the sale with tho consent of tho dccrec 
hi^der Held on theapnhcition of tlie pwrehaser 
tbai lh» Court sliould haro set aside the sale 
The mono} tlcnositcd haring been wilJidrawn by 
tho jttd 5 ,nicnt debtors they were ordered to refund 
it la Cmirt withm 7 days and if they failed to do 
#o iho lower Court was directcil to cceciito tho 
order as a decree nml thus realise tfio money 
JiTirAMl^D Dis V UoA! XfOVDAI, (lOli) 

X8 C W N X75 



( 319 ) 


DICEbT OF C\SES 


( 3o0 ) 


BENGAL TENANCY ACT (VIH OF 18«5)- 


- s 174— <onrJ 


5 — \fl T fj-fewio« 

Jo Or»j a if Ttptal pronstons of Ad I HI of IS65 
B C —Sale thenaftcT of Joldmg tn aruart *n ext 
tvtion of rent decree passed by Ccdleefor » Court — 
ApjJicalion to set aside tale bj deposit %f governed 
by the teclion or by Act 1 111 B C of 1S6S A 
decree having been passed on the 12th Januarr 
I'^O" m a suit lor rent of lands aituato in 0ns a 
in tituted m the Collector a Court under Act A. 
of tho lands srero sold in execution of the 
decree on 27th June 1907 S IT-l of tho Bengal 
Tenanev Act Mil of 1885 having meanwhile 
been extended in Oiia a hj order published in the 
Calcutta Gazette on 9th Januaij 1007 the Judg 
moot debtor got the sale set aside by depositine 
the amount required bj the section uilhui thirty 
das s but bevond tho period of eight daya provided 
bv Act Ml! of 186j B C Held that it had 
been correctly laid down in Barlol Parida v 
Jojendro AaJA .Sen J6 C IF ^ Jll (7d/l) that 
8 1'‘4 of tho Bengal Tenancy Act applied to tho 
ca e and not tho provisions of Act i III of 18C5 
B C which being ineonsiatcnt with that section 
were impliedly repealed by it LAKsnuniAK 
MAnX>TI t FATVaXlB. JliMAPATBl (P C) 

25 C W N 1099 
0 . .. . . ^ 1 .. — Sale for arreart of 

re»J —Application to set aside tale— Effect of non 
pajment of the S ptv cent pToitdedbj the teelion 
Oq the Bale of his holding in execution of a decree 
for arrears of rent the judgment debtor applied to 
as officer of the Court for a statement os to the 
amount which he was bound to deposit in Court 
under s 174 of the Bengal Tenancy Act 1885 in 
order to have the sale set aside On sscerUmiag 
from the Officer the amount that wasdufunderthe 
decree together eith poundage fees and ebatns 
he deposited the total amount so ascertained in 
Court He did not however deposit any eum 
to cover the 6 per cent of the purchase money 
pavable to the auction purchaser under the provi 
sums of B 174 (1) The Court set aside the 
sate Held that the order acttingaside thosilo was 
without juriidic'ion and that tho Hi^h Court had 
]u i diction to set aside the order of the fiiet Court 
refusing to review the order to set aside the sale 
To be a valid deposit under s 174 the deposit 
must be made within 30 davs from the date oi the 
sale Held further that it was not the duty of the 
Court officer to inform the judgment debtor of 
the amount to be deposited under 8 174 and that 
in supplying tho information sought for by the 
judgment debtor the Officer was not acting sa an 
officer of tho Court Sabjoo PBtSAD llissin v 
Navso Pai 1 Fat L J 459 


7 - - — I - — - I . Erecvtion of decree— 

•^^ltSale set aside— Suit eont sling order teliing 
as dc sale inaintainaliUhj of— Code of Citil Proee 
ucir (Aet 1 of J00&) s 9 and O AM rr 90 
01 and 9 t Buit is maintainable at the instance 
of the purchaser of property at a sale held in exe 
Ciitun of a rent decree to set aside an order setting 
aside a sale under s 1"4 of the Bengal Tenancy 
Act 18S5 CcLAB CiiASD Pot t SiiAiint Fida 
Hi sain 3 Pat L J 122 

3 — A jud'^ent-debtor 

sicLing under B 1.4 of tho Fecgal Icnsncj Act 

to set aside a sale of his holding or tennte In Comet [J900] 4 C 


8 174 — contd 

execution of a decree for arrears of rent is bound 
to dejiosit tho amount recoverable under tLe 
decree with costs for payment to tho decree 
holder together with a sum equal to 6 per cent 
of tho purchase money for payment to the pur 
chaser Ha is not entitled to have the sale set 
aside on depositing only tho amount speciBed m 
tho sale proclamation together with 8 per cent 
of the purchase money Makru Bai i Sabjcto 
POASAO Mxssn 4 Pat L 3 55 

8 Orissa — Sale for 

arrears of rent — Sale under Bengal Act VIII of 
1S6S— Deposit in Court — Setting aside sale In 
Orissa since tho extension thereto of Ch Xl\ of 
tho Bengal Tenancy Act (VIII of 188c>) a sale 
under Bengal Act I III of 186^ is liable to be set 
aside under a 174 of tho Bengal Tenancy Act 
1885 upon the judgment debtor depositing in 
the Court withm 30 days of tho sale the amount 
recoverable under the decree Judgment of tho 
High Court affirmed LAKsnsiiOAB Maiianti i 
Ratvaear SIaiiatatba (1021) 

I L R 48 Calc 811 
' 8S 174, IBS— Application to set aside 

sale made after 30 days — Allegation of fraud by 

lohteA applicant lept from Knoultdgt of sale Ex 

tension of June if may be nnen— Limitation Aet 
(Xl of 1877) s 20 sub s {!) d (6) Ajudgment 
debtor applying to set aside a sale under s 174 
of the Bengal Tenancy Act cannot rely on s 18 
of the Limitation Aet for an extension of the period 
of 30 days allowed for such an apphoation on the 
ground tliat ho had been kept from the knowledge 
of the sale by the fraud of the decree hold» 
PADnASBYAM IvAR t> LlSASA^Pan BiSWAS (10131 

18 0 W N 31 

8 178— 

See 8 C7 2 Pat L J 367 

See OoeXTYAMOX lIOLcrso 

I L R 43 Calc 254 
' SS 178 (1) (d) 191 — Lease to Jeiiwre 

ftoWer eonfainiHg coteiianJ not fa excaiate lank— 
Sub lease to miyal vithout cotenanJ — Ezcaialion of 
lank, by raiyal fouid an improiement — Suit for 
damages for breach of cotewaTif uho liable — lominal 
damage — 1 • dief le damage Wliere a lease created 
m favour of certain tenure holders contained s 
covenant by tho latter not to excavate a tank but 
a tank was nevertheless excavated bv a raiyat who 
bad taken from the tenure holders a sub lea e which 
did not impOBO any aimilar restrictions on the 
raiyat Held that s 178 sub s (/) cl (d) of the 
Bengal Tenancy 4ct being controlled bv s 104 
the tenure holders might have effectively m erted 
o re tnclivo covenant again t excavation of tanks 
in the sub lea o granted to the raivat That for 
the breach of the covenant the tenure holders 
were liable but not the raiyat between whom and 
the superior landlord there was neither privity of 
contract nor privity of c tate That although tho 
tank was found to have improved the land and 
the plaintiff thus suffered no damage in fact he 
was entitled at lea t to nominal damage (which is 
not nece^aarilv small damage) in vmd cation of hij 
l^al nght— tho breach of the covenant not appear 
mg to have been debt crate m which ease vindictive 
d:^a’>ea mi,.ht have been 2Ied a a t 

Eerthera 


\ 



( Sal ) 


DIGEST OP CASES 


( 352 ) 


BENGAL TENANCY ACT (VID OP 1835)— 

co'itd 

■ SS 178 — contd 

1£ Q B D B13 618 II jlhams L It 

9 C P 659 11 tgsell r The Corporation oj the 

School for the Indigent and Blind 8 Q B D 357 
ilelloT V ^jialcman I Saunders 3406 and Potrict. 
\ Greenaicag I Saunders 3406 note referred to 
AEeor Kcuiar Ctiatxs&jze t Akmak Moua 
(IDH) 19 C W N 1197 

s 179— 

^’ee s 07 21 C W N 112 

See s 74 21 C W K 108 

See Lease I L R 4S Calc 940 

_ — Covenant »» « pet 

manenl tease that the lessee or AtJ represenfatioM 
should not transfer v.tlhavt the lessors permtssion 
and resemng a right of prt emption tnjatovroflhe 
lessors o/— SucA eoienant if to«d os 

offending against the rvle of perpetuity la a cet 
tain permanent lease there was a condition that 
if the lessee or any of his representatives intended 
to transfer the whole or any portion of the lease 
the transfer nould be made in favour of the lessors 
for proper price that the lessee would not be able 

10 transfer in favour of a third party without the 
les or 8 pe mission or wishes that in the case of 
transfer to a co sharer of the lessee lessor a per 
mission would not be necessary and that in case 
of any act uainst the aforesaid conditions the 
«aid act would be invalid Zfcld that the cove 
nant was void as oQcndins against the rule of 

J irepetui^ and was not therefore binding on the 
eisce SwAiiirAli.tnrAsGBOsEv FRAaLADCIU^ 
USA Sapxab 20 0 W N 874 

s 180— 

See Now OcctrpAi,o\ Rionrs 

3 Pat L J 1 

1 ■ - ... ■■ — - Diorafcind tenant 

holding — Peduetwn of rent upon dihuation if mas 
he claimed by Aim A raiyat who holds dioro liod 
cannot until he has acciuircd occupancy right m 
his holding fav twelve Tears continuous possession 
demand a reduction of rent under cl {6) of sub a 
(J) of B v2 of the Bengal Tenancy Act Hold 
ing in sub s (1) of s ISO of the Act means the 
holdms as tho tenant received it from the landlord 
Jahand^ Batsh Multik x Pam Jjat Ha ra liO 
IT A referred to Skims tsn PnoSAoSpron 
ti lUM Bij TnwABi (1914) 18 C W N 598 

2 Chur land he'd 

conUnwisljfor over 12 years 6uf during part thsrtoj 
as ijiradar also — Oommeiicemenl of possession as 
raiyat IThere the plimtifis came into nos cssion 
of certain ehnr lands as raiyats in 1SS4 and continu 
onsly held possession thereof till 190S but from 
1890 to V89S they hold the same and other lands 
also as ijaradtrs Ilel I that tho plaintiffs aciuired 
occupancy right in tho Knd under 8 180 8ubs (/) 
of tho Act The effect of tho holbng of the tjira 
from 1590 to 1S93 discussed ilnlandi Xnst x 
Croicdy fi B Xi P App 95 San x Pinehnun 
25 If* B 603 Lai Bahadur x Sofano I L It 
JO Cale 4-j Uaseyl x Bhagbah t L S 13 Csle 
J”! J’J reterredto JisdioddivSiieimi r Bkm 
ilADUAS Das (1913) 17 0 W N 8S1 

a Srrrice tenure — Koiwali 

fAlgir-^fcupanry right if can he ac<7iiircJ sn 
ixtieal gif land A right of occupancy cannot 


BENGAL TENANCY ACT (Vm OF 1885)— 

contd 

S 18) — contd 

be acquired in lofuali jaiytr land JafabuddIS 
SOAHA. t BaiMlABA'ri CnOWDRTOA tl (1918) 

23 C W N 138 

4 — — .. Occupancy rights 

acipissUton of in char lands Where certain ehar 
lands formed part of tho holding tor wluch the 
defendants had paid rent continuously for 13 
years and the char lands bad occasionally been 
submerged during that period held that the mete 
fact of submersion did not destroy the right of the 
tenants to acquire occupancy rights therein 
ItlAiTAnATAir Keseo Pbosad Stsaa BAffADCB t 
OmonAW Ojha 2 Pat L J 48 

s 182— 

iScfi OootJPAWCv Riasrs 

r L B 43 Calc 195 

1 - - - ------- Sub lease of home 

stead by raiyat — Permanent wnder raiyali lease if 
talid-^ConsIrvclion of hate A fiub lease by a 
raiyat o! tho homestead portion of his holding is 
governed by the Bengal Tenancy Act Bs6urani 
Jtoyx ilchtndra hau Samanla 8 C W h 45i 
foUored AunUL KAsnr Patwabi v Attoro 
Baiujiaw (1911) 18 C W N 818 

2 — — — — Ilomeslead ou/ned 

by raivat of different ullages oeeupaney right if 
may be aeovned la— Ejeefmenf — Hon oeeupaney 
raiyat Tho language of s 183 Bengal Tenancy 
Act justiSes tho proposition laid down m Aripn 
nafA ChalrabnrCi v Shtiih An* 4 0 L J 332 
10 C IT A Oli that in the absence of local 
custom or usage the provisions of the Beimal 
Tenanev Act are apphcable to the homestead of a 
person who is a raiyat although he is not a raiyat of 
the village in which the homestead land is situated 
and ts not a raiyat of the same landlord os the land 
lord of the homestead land Q'lcere Whether to 
establish his occupancy right in the homestead the 
raiyat must ehow that ha was a settled raiyat 
of the village in which the homestead is situated 
within the meaning of 8 SO of the Act Held that 
if ho was not an occupancy raiyat he would be a 
non occupancy and could not bo ejected except m 
the manner provided by as 44 and 45 of the Act 
Hasiuab CaarrAPADirrA v Dcru Beea (19U) 

18 C W N 533 

3 — ~ Homestead land 

if means land capable of being used but not actually 
used as homestead — Homestead land if must be held 
by raiyat of some village and under same landlord — 
AgrtoulfirM purpose storage of corn if There is 
nothing IQ tho languac'o of s 183 ol tho~Benga} 
Tenancy Act to justify its restriction to cases where 
the homestead and the holding are situated in one 
Tilfajro and are held under one landlord Tlio se- 
tioR IS not opphcabla where it is estshlishod that 
the land i not iiseii by the raiyat as his homestei 1 
end it IS no* suSciont for tho raiyat to show that 
tho character of tho Land is such as would justify 
Its use es a homestciJ Tho provisions of tho 
Bengal Tcnaa y 1 t are applicable to all linds 
used for agricultural purposes an 1 are not restricted 
to such lands Mono as are actually under cultivation 
Land tahen with a view to gather and store thereon 
crops nisei in adjacent Isnds setuaily cultivated 
by the raiyat is land used for agricuUafal purposes. 
Diva Vatu Nao v Sasi Mouav Dev TARAroiu 
(1915) 29 C W N $59 



( 3o3 ) 


DIGEST OB' CASES 


( 3o4 ) 


BE^DAL TEhANCY ACT (VIII OF 1885)— 

8 182— cortj 

4 Poiyat Qinny homettead 

f'OTtton of Jus holding t» #u6 Jcase to Htth raiyat 
of arotfcr ullage — Sub lessee tf under raiyot or has 
cecupanej rtglt Vniere a raiyat whos^ holding 
consuted partly of agricultural and partly of home 
Eteid land let out the homestead portion to & 
person who held land as a settled raiyat nndern 
diSereatlandlord m an adjoining Tillage Held 
that t! e in idents of the sub lease of the home 
stead portion wouldbdgovemednotby the Transfer 
cf Popertv Act but by tho Bengal Tenancj Act 
That as e 1‘'2 of the Bengal Tenancy Act applied 
the sub le eesleld tho home tead as a raisat 
Km ID.\ Kinta Gnosn i. Jii c Jvasna {1918) 
19 C W K 914 

s 185— 

See s 174 18 C W N 31 

s les- 
see a 7 15 C W K 74 

^'ee s 30 19 C W N 26 

iSee IIasras Estates Eakd Act op 
1903 s 42 I E H 38 Mad 524 


BENGAL TENANCY ACT (VHI OF 188a)- 

contd 

S 188— coiili 

and made his co sharers parties to the suit Heli 
that the suit for additional tent nas not mamtain 
abfe as it was not brought by all the landlords 
jointly under s 188 of the Bengal Tenancy Act 
Held also that the existence of the stipulation in 
the kabuliyat about the payment of additional rent 
did not ti^o the suit out of the Bengal Tenancy 
Act Hopirl Chandar V Utnesh \aratn I L R 17 
Cede 69o Baidyanalh v Ihm 2C W 44 s e 
1 L R 25 Calc 917 followed Gobmdra Chandn 
T Hamidullah 7 C*. 1\ \ 670 distinguished oa 
the ground that there was an entirely separate 
agreement between the tenant and the individual 
co sharer landlord which did not exist in the present 
case The entire body of landlords must join ai 
plaintiffs ui a suit under a 188 of the Bengal 
Tenancj Act Jatmdraliathv Prasanna Kumar 
IS C M A 74 referred to Dwasea Doacai i 
ilATinj Lal SlAjrMDAs (1013) 

18 C W K 941 

5 189— 

See Pecobd op Riqhts 

5 Fat L J 68] 


1 ' . — . I — Nmf /or enhance 

merl of rent— Suit hy on« eo sharer making defen 
darts other eo sharers tchc refused to tom as plain 
tiffs — JUeamny of act together — 5uil for arrears 
0/ rtnt^Uils expressly aulhori sed by Bengal Tenan 
ey Aft — Suits not requiring authonly of 4«f — Bengal 
Tenancy Act ss 7 and 30 The uiatitution of a suit 
for eshaneement of tent beiu a suit authorised 
by the Benjgal Tenancy Act (VClI of lS3o) is some 
thing which a landlord is required or authorise to 
do Qcdei the Act within the meaning of s 183 
and canieqnently a thing in which all the joint 
landlords mnst act together that la take com 
mon action Such a suit therefore is only pro 
petit framed when all the joint landlords are made 
plaiatiBs It IS not euSaent lor one or some ol 
thejomtlandlordstosue as plaintiff or plaintiffs 
and make those who refuse to join with turn or 
them defendants in the suit Pramada Hath Boy 
r Ramani Kanla Boy I L P 35 Calc 331 L 
R 35 I A 73 distinguished. It is otherwise with 
a suit for arrears ol rent the bringing of which is 
not a thing which the landlord is under the Bengal 
Tenancy Act either required or authorised to do 
Bent in arrear is a debt the right to recover which 
arises under the general law and does not require 
the authority of the Bengal Tenanoy Act sad that 
Act does not authorise such a suit though on a 
decree bemg obtained consequences may follow 
which result from the provisions of the Act and 
from those provisions alone Jatihcea Nath 
C nowcBBi t Pbasah'ia Kttuab Basebjee (1910) 
r Ib R 38 Cafe 270 

2 S 188 of tho 

Bengal Tenancy Act docs not apply to joint tenants 
and a suit by a co sharer for abatement of rent la 
maintainable KRETTEAUARt Dasi r JIBA^ Km 
SHSA KcNor (1914) 19 C W W 645 

3 — ■■ ■ Null by eo sharer 

landlord for additional rent tf maititatnable-^Parttes 
—Fight of of suit Where a co sharer landlord 
Irought a suit for arrears of rent and also for addi 
iional rest os the basis of a kabubyatcxecD ted ^ 
the tenant m favour of the entire b^y of Undlorda 
agreeing to pay additional rent for additional area 


s 194- 

See s 178 19 C W N 1191 


1 195— 

See DEPosn m Coept 

I L R 41 Calo lOOS 
ss 105 cl (e) 11 12 and 17- 

Putni sale of registered under the Act but not re> 
corded tn ^mindar ssh rista under the Putni Regula 
tion {Vm of ISIS) s 3 — Zemindar tf muet re 
cogntse sale— Inconsistent provisions of statutes. 
The Putm Benlation provides rules for the ahena 
tion of the whole or a part of a putni taluk and 
these cannot be affected by anythmg m the Bengal 
Tenancy Act m Tiew ol s 19o cl (s) ol the lattCT 
Act The registration of a salo of the whole or a 
part of a putni tenure under 3 12 of tho Bengal 
Tenanev Act does not give the purchaser an in 
terest in the land by force of sa 12 and 17 o! 
the Act SRAUtronre i Mathitra Moha't Saha 
( 1913) {dS C TV N 333 

Sch ni Art 1— 

Nee 6 3 28 C W N 813 


Jf toierna claim for 

damages made along icitA euit for ejectment under 
s itfO — Suit for ejeetmentand damages for exca 
tntion Aimitation 4ef (/X of 190S) Art 3'’— 
BtngalTenancy Act [} IH of ISSo) Sch III Art 
I Where the tenant has broken a condition 
of the lease bv making eiearatioos the landlord 
IS entitled to damages Where a kabuliyat pro 
Tides a remedy (e g bv ejectment) for the breach 
of its conditions that is not the only remedy open 
to the landlord and the ri-'bt to obtain compensa 
tion under the general law is not affected. Where 
uxa suit for ejectment of a tenant nndera IMof 
the Bengal Tenanev Act for breach of a coaditicci 
compensation also is claimed the latter dam U 
not ancillary to tho claim for ejectment and b 
not governed by Art I Sch III of the Bamd 
Tenancy Art Art 3:. of the LusissliM 
applies to soch a Keissta DavBvrr 

SlAHErrnBA 25 C TiKJft fli 



{ 355 ) 


DIGEST or CASES 


( 3oC ) 


BENGAL TENAHCE ACT (THI OF ISSa)— 

ConfJ 

— Sch m, Art 1 (a)— 

X , .. — , — ITti na KE&issr 

lirrf hild by ienani undtr lease for term — S'mr for 
khis brought more than six months after 

txjyirahonof lease — Ltmjialion — Heading of Chapter 
\f may be looled at for eonslruing teeUons Th« 
plamtifis eaed lor IAoj pos ession oi land held by 
the defendants tinder a lea»e for fire years on the 
ground that they vere entitled to re entry at the 
expiration of the agreement It tras found that 
the defendants were not in po session of th« land 
before they entered it under their lease and that 
the land m salt was lias lamar The soil was 
brought more than six months after the expiration 
»f the lease Held that the defendants were not 
included in the term non occupancy raivat 
within ch 1 (a) ScK 3 of the Bengal Tenancy Act 
and the snit was not barred That the Court 
coold look at the beading of Chap 311 of the Bengal 
Tenancy Act for the purposo of con truing the 
sections ZhVABEa Cnownnmi r TaPazin 

pjLHiiiii Sahkab (1916) ^ 20 C W N 1097 

2 — Zem land — 

eutl for ejectment — Limilahon 4 suit to eject « 
rairat of ^aif land bronght more than six months 
after the expiry of the term of his lea e is barred 
bT Art (1) (a) of Sch. HI of the Bengal Tenancy 
Act s 45 of the Act which was not applicable to 
f mit lands onder e 116 haring been replaced by 
lbs s&id article which is applicable Gaxtat 
S laBTOX r BisoaT. Sc^ob (19U) 

20 C W R 14 

Seb in Art 2- 

■ .1 ■ Ltmtlaiot ^Svit—for 
rea*— Pendency of a suit Jor ejectmenf %f and 
trbin prtxents limitation runniny-^Suspennen of 
He period of limitolion It is e tablished as » 
gencml principle that the right to demand the rest 
which falls due during the pendency of a suit tor 
ejectment is not in suspense during the pendency 
of the litigation The case of Panes iSiirnameyee 
T ^Aos^fc J/utSee Barmonif II XT H 5 {P C) 

12 H I A 2U (ISSS) IS aa exception to this 
general rule and another exception mar be 
found in the ca e of Hem Chandra Chovdhury v 
Ao/i Pro anna Dhadurt I L P vO Calc I03S 
» e SC W \ 1{P Oiim) Ht/d that there 
were no facts in the present ca e which would 
Ji tify the 6u pension of the penod of Umitatjoo 
during the pendency of the suit for ejectment 
mil that the claim *or tent for that penod was 
birred by limitation, //uro PersJiad Hey v 
topat J>as Hutl L P 9 I i 32 s c 1 L R 9 
fol 255 (ISS2) teferr^ to "NAaxxDSA NaTn 
Ses r Sxnnr rxii Maxpau 25 C W N 955 

■ Jalksr Itatt doe 

poyihU under if rent te lAia l\« meaning of Bengal 
Zenanev -let— Sml for reeorert/ of such money 
rorerned by special Imilation — Inirresl rate of npon 
rtTrtart of $oeh money \ JeU-or doe* not neces 
earilv imply anv right to the soil and a suit for the 
rocOTcry of money payable under a lea e merely 
conferring a nght oi fishing and no ruht to land 
1* gorensed by the special haiitation pronded by 
Pch III Art » eh (fc) of the Bengal Tenancy \ct. 
*loney rewrved In such lea. e is not rent witbm tha 
of the Bengal Tenancy Vet and interest 
at the rale of 1“} per cent as proyided m t C7 Of 


BENGAL TENANCY ACT {Vm OF 18So)— 
eonfd 

Seb in Art 2— confd 

tho Act cannot bo allowed in respect of arrears of 
such money LiL Caotroarar c S.tutt 

SlAttAireD CeotroinrEr {1914) 

19 C W N 514 

— — . Limilation—~Agri 

eoltvral purpo e if vtcessary for Ua to come under 
the Tenancy Acf— Trana/er of Property 4cf {IV of 
18S2) s 117 Tho pUmtiff sued to recover arrears 
of rent duo under two JLaSuhyali giTcn m re pect 
of ^ncnltural lands lea ed to the defendant Tha 
leases were tnuslagiri loa.es and contained tho 

E rovi ion that tho mustayir shall enjov the par*i 
ind which may bo converted into cnlturable land 
m tho jomahandi of the mauza which may be 
increa cd till the term of the settlement Held 
per ItXTcOTB J That one of the purpo es for 
which Iho lea.es were granted was to authon o 
tho defendant to bring under cultivation the waste 
land which is obviously on agricultural purpo e and 
the period of limitation appheabio to the suit was 
that proyided under Art. 2 of Sch HI Beotral 
Tenancy Act That ereaif the lea e were held 
not to bo for agricultural purpo es they were 
governed by the Bengal Tenancy Act for the pur 
po es of Imitation. Bumamoyi Hasn v Eurni 
Afoyi CTeui^roni I L H 2S Calc 191 Per 
Brezuansov J TThether the lea e which were 
temporary leases relating to agricoltaral lands 

S anted to a rent farmer were or were not lea es 
r agncnllnral purposes, the Bengal Tenancy Act 
applied and the period of hmifatios applicable was 
that provided by that Act. That on new of the 
cases DurgaPro ade Bnndaban 1 L P 19 Cal* 
SOi Peary ilchun r Sreerom Cliandfa 6 C TT ^ 
79i and Burnamoyt Datsi t Buriia 3/oyi Chou 
dhrani f L R S3 Cafe. 191 and of tho terms of 
a. 117 of the Transfer of Property Act it does not 
foSow that because a lease (of agricultural land) 

IS not ft lease lor agricultural purpo es it is sub 
ject only to the Transfer of Property Vet and is 
not goremed in any respect by tho Bengal Ten 
aoev Act Per Tittcoes J Althou h a musta 
yir» lease is sometimes and perhaps usually a lea e 
to a middle man yet in Bihar the term is apphed 
frequently to temporary leases instead of the word 
MiXw Pass BeiUBi Zlu. UoxDXK r T^CEouiBi 
I*iu, (1915) 20 C W K 495 

Arreare of rent *«if/cr 

recotcry of by assignee of fanrf/ord— iimifafion 
\ suit by as assignee from the landlord for recovery 
of arrears of rent is governed bv Art 110 of the 
First Schedule to the Limilatioa Act 1^0 and net 
by cl (2) of part I of tho third schedule to the 
Bengal Tenancy Act 16S.> Tho fact tbet the 
tenant bolds under a registered Jesse does sot 
bring a suit for recovery of the rent reserved by 
tho lease within tho purview of Art 110 of the 
Limitation Act IVhen a registered patni lea o 
provided that tho rent ebould he paid la four 
mstalmeuts on lour sjiccificd div in the year 
hJ.J that the penod of limitation began to run 
irom tho date on which each instalment fell due 
and not from tho least dayof the agnculfartlyear 
OosaniiAa PaasAP r TnaEru Prasin Sixoa 

1 Fat L. J 50G 

Sch HL Art 3~ 

Su liDCTTanov I R 41 Cilc 53 
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BENGAL TENANCY ACT (VIII OP 1885)— 
eonld 

Sch in, Art 5—conld 

Legiltmats jmr 

pose and scope of — Goierns rtlalioM of landlord and 
tenant onltj-^pccial hm\laUQn~Dispossess»on tup. 
cunt to dfpnic tenant of naU of suit la deter 
milling what Art 3 of Sch HI of the Bengal Ten 
ancy Act means the purpose and scope of the Act 
which govems the relations of landlord and tenan 
only must not he left out of eight It was not 
the design of the Act to depnre a tenant of the 
rights that he otherwise possess against a thud 
person between whom and himself there w-s no 
relationship of landlord and tenant It was only 
intended to deal with such rights as existed between 
landlord and tenant To depnre a tenant of his 
light of suit there mnst he a plain dispossession 
within the meaning of Art 3 of the bchedule 
Keishsa Chandea Baqdi 1 Satisb Cilaiidra 

BAifZBJi (1915) 20 C W N 872 

— — — Where a landlord 

keeps a raijat out of possession of hia holding for 
the period specified in Art 3 of Soh ITT of the 
Bengal Tenancy Act tho raiyat a title m the hold 
mg u extinguished by adverse possession on general 
pnseiples if not under s 2S oi tho Lusttatim Act 
ItA^rsA IimuB De 7 r Ajodoata Sabu (1011) 

16 C W N 351 

' Pent tale — Pur 

cTias* by tolt landlord — Suit by tenant to rtcoitr jm 
sunon alleging decree to be frandul nt~~LinitaUon 
Where the sole landlord too.{ possession of a hold 
ug as panhaaer at a sale thereof la execution of a 
rent decree tho tenant was not dispossessed by the 
landlord within tho meaning of Art 3 of ^h III 
of the Bengal Tenancy Act Disposses ton ellected 
by the act of delivery of no session by the Court 
13 not dispossession by the landlord withm the 
meaning of Art 3 of hch HI of the Bengal Ten 
encyAct Avunuddmv Vlfatumssa Bibt 9CLJ 
131 dissented from Ii^MAtnnABi TaAzne o 
Kamt-skub SntOH Babadub (1913) 

17 C W N 817 

■ Suit forpots'ttion 

of land bj raiyat or under raiyal — Belationship cf 
landlord and tenant — Sputal rule of Umitation token 
applies The pUmtifi a suit was for lecoreiy of pos 
session of a holding gOTemed by the Bengal Ten 
ancy Act which had vested in her on the death of 
her husband The plaintifi a aunt who came to 
live with her after the death of plaintiff s husband 
brought the defendants on to the land to assi t id 
its cultivation The defendants by their ccmduct 
compelled the plamtiff to leave the holdmg and take 
shelter somewhere else In tho plaint there was a 
suggestion of collusion on the part of the plaintifTs 
landlord Jleld that as betwc a the pknntiS and 
the defendants there was no relationship of land 
lord and tenant so that as between them the special 
law of limitation embodied in Kit 3 &h HI of 
the Bengal Tenancy Act did not apply Thera 
having been in faet no dispossc ion bv the land 
lord the mere suggestion that tho landlord bad a 
hand in tho ouster did not bring tho suit antbn 
Art 3 Sch III of the \ct Bisavta KrMABX r 
Xarda Pam Kaibaeta Da s (1913) 

17 C W N 1149 
.. — — , — iimkot on— Raiyat 
ejected bj landlord acting tn a capaci i oOtr tfan 
that of landlord — Suit for recovery of josic non bj 


BENGAL TENANCY ACT (VIH OF 188o)— 

confd 

Sch HI Art Z—eontd 

tenant A suit for recovery of land bj a raiyat 
who has been ejected therefrom by his landlord 
on the ground that the land occupied by the raiyat 
IS the landlord s ^amat land is go^er^edby “krt 3 
of Sch III to the Bengal Tenancy Act ISSo 
Per Chasiier C J — The operation of \rt 3 is not 
hioited to cases where the raiyat or under raiyal 
has been di possessed by his landlord ac try as 
ettek Jai JIanglabati Misrawi Jharee Lal 
Das MozuNDtr 2 Pa* L J EGl 

-- — — Suit for goint posse ton 

by an heir of Ih tenant against co sharer landlords 
tcho hate parehasei from another heir — Special 
limitation — Bengal Tenancy Act {VIII cf JSSo) 
Art 3 Sch III uhelher applteable The plaintiff 
an heir of the original tenant brought a suit for 
joint possession m respect of his share of the hnd 
against the defendants who were co shaici land 
lords who haimg ecuied a loiala of the entire 
land from another heir of the original tenant dis 
possessed the plaintiff from the land Beld 
that the suit was governed by Art 3 Sch HI of 
the Bengal Tenancy Act Nabiv Chandfa Sahi 
t Shcibh Wajid (lO^O) 24 C W N 3S2 
' Landlord purehas 
tng raiyati lolimg at rent sal a»d ousting tenant — 
5ui< by tenant to recover — Xiwifahon Where the 
landlord of a raiyati holuing caused it to be sold 
ID execuliOD of a tent decree purchased it rnd 
settled It with s<.w tenants a suit by the former 
rsiyat to reeo r the holding would be governed 
by Art 3 Sch HI of the Bengal Tenancy 4ct 
Satisu Chakdra Bosu V \1TYA OOrAL H ldeb 
(lor) 21 C W N 978 

- — ■ ■ Liiiutal ov-~Btf 

possession bj parchaser at sale Xeli at fani oriPs 
instance if comes leithin art ele Dupe ession by 
the purchaser at a sale held at the instance of the 
landlord is not ^spossesnion bv or at the instance 
of or in collusion with the landlord and th* two 
vears rule of hmitation is not applicable to a 
suit for recovery of po cfcioii la such a cas<* 
DriKiAPADA Panja i Bhdsav C« Gaosii{l9Iu) 
21 C W N 373 

Piircftose of I H 

i”g by landlord in erecufion and constqutnc tfi j jj 
sessio i o/raii/at — Lin lalion krt SofSch HI to 
the Bengal Tenanev Act apphes even when the 
tenant has been di pos e edbv the landlord on the 
strength of a purchase of the holding in execution. 
FaM BiTOSAB ''AEKAR t PCLIR CHA^DEl ilAXDlL 

(1916) 21 C W N S'e 

Ocupanc/ raija dis 

possessed Ij p rsoHS inducted bj lardlord — La jni 
if may Sd such persons only and avo d spnci I 
limitation IMiere an occupancy raivat is dis. 
possessed by per ons indui.*cd on the hjldin-’ by 
the landlord at Lis lasti'^ation and m collusion 
withhim in a suit by tho rsiyat to recover po « 
Sion the landlord is a ncces arv party and such a 
suit is governed bv the limitation proviaed m 
Art 3 oi the Sch HI of tie Beogal Tenan v k*t 
Ra/A PxaBY MOHAi fil ■> 

GhosC 

LItsp ^ 

bj landlord or k s as ri cd ag 
sued to recover pos esaicn of 
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BHAGDARl AND NARWARDARI ACT (BOM 
V OF 1862)-<Dn/J 
s 3— « 0 Tif(f 

After the death of the plamtiSs Teador the 
Collector intervened under s 3 of the 
Act (Bom Act % of 18C2) remoi ed the jilaintiBs 
and placed the Bhagdar in po se sion The plain 
tiRs having brought a Euit against the Bhagdar to 
recover possession Htld thats 3 of the 
Act (Bom Act V of 18G2) was not appheable and 
the alienation to plaintiffs was not null and void 
tL>.t where rights were found to ha\ e existed before 
the Bbagdan Act (Bom ActA of 1862) mpersons 
not themselves Bahagdats or l»arvadars bat the 
locua of whose rights fell with m whet were bhags or 
share in the Bhagdari and hnrwadan village 
those lights never had been an\ portion o£ bhags 
or shares of Bhagdari or INarradiri village etc 
within the meaning of s 3 and thcreftae the pro 
hihitions against alienations contained m 8 3 
had no applicahihty to that class of ca es Ve^ 
D1.S hiARisoAa V Bai Ham (1914) 

I L R 88 Bom 679 


— ' - -- - — ■ — - Will — tehelher de 

1 1 etuxLill atnovnta fo anQhena/ion — 4litria(ion vot 
ItvnUd io traiuachons inter vivos — 
/Ifiei’etion tntaning of Xhe devise bj wiU of 
an unrecognised sub division of a b?iag is an alicna 
tion contravening the provisions of the Bbagdan 
Act JnAVEB JUIBHAI t HAErBlTAI HA^SJI(10)5) 
I L R 40 Bom 207 
. — — Ctitl Proctdure Codt{Aet T/I 

c/ISS*’) « 424 — iSuitajoirstdoterumnf — AoticC'— 
ilcrlgagt o/o rorta— -Colfsctor dc-lanvg the mortgage 
inialid — Suit agatmt CoUeclor uit/iout notice The 
plaintiff filed a suit against the Collector of Kaira 
to obtain a declaration that an order pa sed by that 
otfieer under s 3 of the Bhagdari and Narvadari 
Act (Bombay Act A of 18C2) declaring some 
incrtgagcs in plaintiff s favour null and void woa 
inoperative Iso notice was given to the defendant 
as presided for bv e 424 of the Civil Broccduro 
Cede of 1882 — Held that the notice required by 
e 424 cl the Civil Pioeedurc Code of 1882 was ne 
ce ar 3 to be given for the dcclarntion was a dis 
tinct net of the Collector done in the iscrciso of a 
statutory poncr and therefore m his official capa 
citv Btr CvTiam — The true test of an action 
for the pnrpo es of s 424 is whether the wrong 
complained of es having been done bv tlie pubbe 
officer sued amount firtl to a distinct act on hw 
part end secondly whether thot act pnrportcd to 
have bc«n done Ij him m liis official capacifj 
Both the«c elements must combine to render ncccs 
sary the giving of notice under s 4‘’4 as a condition 
picccdent to smt CrmACAVLAt Kn nonnoAS r 
Ti E CoiXECTor or Ivaiea (1910) 

I L R 85 Bom 42 


. , — ••-Vnrtccgmied svl of a 

l}og—2lorlga''e — Cotenant m the tnortgoge deeJ~ 
Clnutfor cotnptntahon bated on eortnavt matnlatn 
all ~Co) tract Act (/\ of IS72) # C5~*ljtctJie 
J tl tf Aet {I of 1S77) * e^—ilorlgaacr 1 elding os 
IttvnI cj »ncr/yofffe for ipimrd* of Itcelt* t/ears — 
Idifrse jet cs ion c/ linttcd ir/cre I In 18J7 Iho 
1 0 se in nut ami certain other properties were 
motlprpt 1 to tho plaintiffs father 1> tie 
def ndanls they laving purehaecd tho pro 
from the bhagdar owner in IS**! To 
l&Ol on accounts leing taken part of tho 
iropcTty Was sold to pav part of the mort 
C» •> Ctht while the I abince of the debt was 


BHAGDARI AND h AR WARD ARI ACT (BOM 
V OF 1862)~cor>cld 
S 3 — eoncld 

secured by a fresh mortgage of the hou e in smt 
The deed of mortgage contained a covenant m 
the following terms — If there should be any 
hindrance or obstruction concernmg the hou e 
or if the house should be taken out of your posses 
eion then we and out property and our heirs and 
representatives are hahle for any loss you may 
suffer and for your moneys advanced Ever 
since 1897 the defendants held the house as 
plaintiff 8 tenants under yearly rent notes tho 
last of which was passed on 20tli June 1903 At 
the tcmunatioQ of tho la«t rent note that is m 
Jnly 1909 the defendants refused to sanender 
possession to tho plaintiff On the 9th Isovemher 
1910 the plaintiff sued to recover possession of the 
house or in the alternative Rs 749 as compensa 
tion The defendants contended that both tho 
morlgsge and rent notes were void under the- 
Bhagdari Act and that the suit was barred by 
bmication The lower Courts upheld these conten 
tions and dismissed tho suit The plaintiff havmg 
appealed — Held (i) that the mortgage as well as 
the rent notes were void under the provisions of 
Bb^dari Act 1862 (it) that so far as the contract 
of mortgage was concerned the consideration failed 
n6 «ntf (0 and the money advanced by the plaintiff 
being monev received bv tho defendants for the 
plaintiffs use the smt to recover it was barred 
under Article 62 of the Limitation Act (tii) that 
although the mortgage was void under the Bbag 
dan Act it was open to the plaintiff to claim 
under the covenant contamed in the mortgage 
deed (n) that tho plsmtiffs po se aion from 
Februarj 1897 to July 1009 gavo him an absolute 
title to the Lmited interest as mortgagee and so 
)usttficd his claim under the covenant for com 
pensation for disturbance (i) that the claim 
under the covenant was within time for the breach 
of tho covenant did not occur till 1009 when the 
defendants refused on demand to surrender 
po se ton Ja^ EannAi JoBAsriAi t GounnAK 
LAJtsi(19l4) I L R 89 Bou 858 

BHAGDARI PROPERTY 

fieellAHOsiEDAN Law — AVill 

I L R 41 Bom 377 

BHAGDARI VILLAGE 

Lards forming jiart of 

road vays in xiUoge — Owrerthp of Coternment — 
Bhagdar Ins so right to Mher eatlle on such lands 
The plimtiff a bhagdar owned a house in a village 
whicR wos bfagdari In front of his bouse lay a 

£ iccc of open groiAid which was part of a way or 
nc leading directly from the main pubho road 
to tho collection of houses situate round about 
tho f laintiS a house It was open to the ^ illagcrs 
and used by them freely upon all occasions Xho 
phuntiff claimed a right to tether his cattle upon 
tho land m question Held tint the land in 
question forming a portion of a public road waj 
was the property of Covornment Liitn Ajiasji 
t Bechetsry or Stave FOE InniA (191") 

I L R 37 Bom 87 

BRAGCEASIS 

Bhagehaiis a e persons 

who cultivate land rendering a share of the produce 
to tho landlord Thev may or may not have 
an in!cre<t In the land but arc not hired scrv 
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BHAGCHASIS-<onf(f 

ants as mentioned m s 6 (3) of the Bengal 
Tenancy Act The statement that bhoQthattt 
who are elsewhere called bhagdars bxrga 
dart bataidara or adhiart are m general 
mere labonrers la contrary to experience and m 
this ca e contrarr also to the presumption arising 
under s 103B of the Act Secretaby or State 
r Gobimio Pkasad Babie (1910) 

21 C W N SOS 


BIHAR AND ORISSA GENERAL CLAUSES 
ACT (I OP 1917) 

-• ■ — 8 4 — 

See liEOLiaESCB 5 Pat L J S''9 

BIHAR AND ORISSA PUBLIC DEMANDS 
RECOVERY ACT {IV OF 1914) 

See CEDnyAL Pbocedtoe Code s 4TC 

4 Pat L J 475 


BHANG 

See Wadewat Cmt Statiov 

1 li. R 37 Bom 152 

BHARWAD 

See Dekkeay Aoiticm-TrEisTs Reltep 
Act (\MI or 18i9) a 2 

I L R 37 Bom 898 

BED NA GOTHA SAPINDAS 

See Hi\Dr Law — iBnEErrAvcE 

I L R 42 Calc 384 


EEOGPA LAND 

See Cemeaii Pbovi\ces TEVA^c^ Act 
ISOS as 4 A^s GO 

4 Fat L 7 505 

EHO^^Ll RE IT 

5«e Sevoal Teyavcy Act 188>; ss 67 
A>D 63 

4 Pat L J 282 


• whether a Tctucle— 


Set Bombay Disttict Pouce Act (Bom 
Act n OP 1890) s Gl cl (6) 

I L R 41 Bom 464 


BID 

I — ■ 1 ave to— 

MOSTOAQOB A*B MOMaAOEE 

I L R 41 Bom 357 
fee Appeal I L R 38 Calc 717 

BIGASn 

fee Pe>al Code s 414 

I L R 33 Mad 371 
I li P 1 Lab 4^0 

“Person aggneved ’—Penal Code 

{Act ALl of ISCO) a 40— Criminal Procedure 
Code t lOS—Prvced-iTe—Commilmenl In a caso 
of bi^amY the person a'^erievcd is either the fir t 
1 u 1 and or the second husband and not the 
father IVlere a complaint was preferred by the 
father of the first husband which resulted m » 
commitment on a charge under s 493 of the Indian 
Ponal CoJo HeU that the commitment was bad 
EsiPEron r Lala (1900) I L R 32 All* 78 

BIHAR AND ORISSA 

— Government ol — 

fee PcBUC Peosecvtoh. 

L L. R 41 Calc. 425 

BIHAR AND ORISSA EXCISE ACT 1915 

8 47— 

fee CrniDvAL Pkocedcbe Code 5. 235 
3 Pat L. 7 433 


BILL OF COSTS 

See Attoenet 

I L R 46 Calc 249 

I L R 48 Calc 817 

BILL OF EXCHANGE 

See C I r CojfTEACTS 

I L R 42 Bom 473 
See Negotiable I^STBUVEXTS Act 
■ ■ Braver of the h\U an 

alien— Bill draun agatnst goods consigned from an 
enemy port by an enemy steamer — Shipping doeu 
tnenfs signed by an altei>~-Aeeeplanee of the btllby 
a Br»/iaA subject — iceeptanee unqualified and iin 
conditional — iror brtalmg out after acceptance’' 
The enemy steamer arming at Bombay before the 
outbreak of tear but subsequently harbouring m a 
neutral port to etade eepture d sehargmg 

cargo— Ihe Poyal Proelamahon dated Slh iigitt 
Kartitng persons not to obtun goods from the Otrmnn 
Empire — Dill dishonoired by nonpayment on due 
dale — Shipping documents tendered by the holder of 
the bill — Proelamafoi dated 2Vh December JOU 
aiitlom mg Br lish subjects to obtain goods fro n 
111 enemy eteainer in neutral port — The \egotiabli 
Instruments 4ct {Z\\ I of 1831) ss 32 and 43— > 
Property in tie goods tests in f^e oecepfor though 
the bill of lading remains uifA (As holder of the bill 
of ticlange to etc re (As pries — Consideration doe% 
not /di{ tf the aceepfor it pi ( tn a position to tale 
rfefiiery of the goods The plaintiffs were a British 
bank earning on busme s m London Bomlar 
end el ewliere The defendants were a firm of 
merchants Driti h subject carriing on business 
in Bombay On the 24th June 1014 one G \ 
a German rcsidmg m Hamburg drew a bill of 
exchange upon the defendants in favour of tbo 
plaintiffs for £Ga 0 C paj able at thirty days eight 
to the order of the plaintiffs — value received— 
which the drawees were to place to the account 
ol the drawer ns advised ITie bill purpor ed to 
bo drawn upon the defendants against 50 bales 
of goods per f 5 AicAf«n/el» a German steamer 
Tlio biU was pro ented to the de' ndanfs for 
neceptanco with the shipping documents relating 
to the bal s of goods mentioned in the bill and 
was accepted bv then on -0th July 1914 payable 
at the o&cc of the plaintiffs m Donbsv The 
SS Liehlenftls reached Bombay just before the 
ontbreak of war between Great Britain and Ger 
tnanr (i e 4th t 1014} and m order to 
evade capture 1 ft Bombay and took shelter in 
the neutral port of Jlarma^oa Tho bill was pre 
eented for pavment on the duo date with the 
ahippin" documents for the »0 bales attached Lul 
was dishonoured by non pavment On tho 1 th 
D*ceaber 1914 a rroclamabon was issueii by 
which all British rubjects resring or carrying on 
ba me s tn British India were anthonred to make 
pavments for the parpo*e et obtaining their car 
goes u neut'al ports to the agents of shipowners 
re^idect la an enes^f The plaintiffs CW 

f \ 
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■BILL OF EXCHANGE-co»f<f 
Ihi? euit on the SOth Septemhoc 1513 to tecovtx 
the amoant due oo the bill co-ntwidinq that -th# 
defendants acceptance traa unqualified and «i> 
wlute and that as the abippmg documents Sot 
the goods mOTtioned jd the bjU of ee^ange ircro 
tendered at the time oi presentation for payment 
(hey -were entitled to payment accotding to the 
terms of tho bid and the aocoptan'-e Tht defend 
.»nt3 contended that the acceptance was qualified 
subject to the c-onfiition that the defradaiita 
should he put in a position to get the ddicery 
of tho goods referred to in the bill of lading and 
that omng to the outbreak of war and tho Kings 
Pioclamatioa published m Bombay on the 7tb 
August 1014 waming persons not to obtain 
^Qoda from any person resident la the Cermao 
Empire the stupping documents ceased to bo 
anj consideration for the acceptance 
(t) that in either view ol the acceptance the plaint 
ifis were ratiUed to aueceed inasmuch as if the 
acceptance was unqualified tho defendants were 
bound to pay on due date and if the acceptance 
Tras qualified they were bound to pay at or 
aSter maturity when tUo money was demanded 
after the Proclamation of December 1914 where 
under consignees were permitted to take delivery 
of ^Qoda from enemy ships in neutral Boit« and {«) 
the consideration for the acceptance dul not fail as 
the last mentioned Proelamation permitted per 
foraiaai.e befoeo it was too late of the condition 
frUeged AIoTisiiaw L Co i The MEECANrns 
Ba»c orlMOit (1916) I L R 41 Bom 6$d 

.. — — . Foreijii 6tll $ — Dit 

\onour uknl ea«sUliit6s — \otici of dishonour— 
(tcceptntire — Droaets oHitgalion to occepl — Drntters 
♦ijlt to votict—Cuflom and Trade vioge — Effect of 
tar oit psrfori>to»ee of ttnitati — tesofic/hfe Jm/ru 
Hents -fel (\\IS of SSS!) * 233-~B,lU of £z 
change 4c( 2882 <45 A 4S ! te( <■ €1) a 42 
SO 12) e (it) Befjtc the outbreak of war tho 
tefendssts shipped certain goods to London firms 
in enemy veueU destined ultimately to enemy 
ports Theso goods were coTcred bv bills of 
exchango drawn in Calcutta on the said firms 
with their ttddce sea giren in the bills as London 
^ey yitto tb«i\ discounted with and endorsed to 
tho plaintifli us Calcutta The b>Us oJ excbxuge 
reached Lonlon one on the day war was declared 
and the others on a date cub equent thereto 
The tadorseca duly presented tho bills for accept 
ance They trero tetutned dishonoured by tho 
drawees alter 12 da\s in respect ot the ftrst bill 
and after 3 days in respect of the rest oS the bilh 
field that the bills were foreign instmmcDts and 
were made payable in a difierent place from that 
in which they wtro made and endorsed S ISa 
ol tho Negotiable Instruments Act tberefore 
applied and tbo Law of England determined tshat 
constituted dishonour and what notice of du 
honour was sufficient Held aUo that any 
further clip la the perforcaance of (he eonfeact 
was rendered impossible by the mitbrcaL of war 
and the acceptance of the bills by the dtaweea 
worilj bare amoanted to a tradinjr in goods des 
lined for enemy ports and would come withux 
(ho toeanmg o( tno (Kings) IVoelamation oal 
therefore the drawees were under no oblicatiQa 
to the drawers to accept the bills field also 
that the further performaneo of the coatcaei 
f axing bccotno impossible and there being no 
obligation oa the drawees to accept the plaintfRs 
were not bound to give notice of dishonotir field 


BILL OF EXCHASeE-concfif 
also that the giving of notice of dishonour was 
an impOTiant part of the treatment referred 
to m « 42 and m the circumstances of the case 
where such notice of dishonouc becarae uiineces 
sacy the Kece fact that the btUs were left with 
the drawees mote than the customary time could 
not bar the plaintiffs fropx recorering on the 
lulls The Bcctvon assumed that the bill was 
capable of being accepted or dishonoured by the 
drawer and did not cover the bills in this case 
SoHHt,ai< CaAVDAvsioii, t The EaSTEvv Ba'ts 

Lto (1918) 1 L R 48 Calc 581 

BILLS OF EXCHASaE ACT, 1883 (43 & 48 
VICT 0 81) 

s 23— 

BfcHcNCI SOITOV 

I L R 46 Calc 663 

ss 42 50— 

See Bats oy Even vnce 

t L B 4S Calo 384 


BILL OF LADING 

See CiUBTEE T utrr 

I L R 41 Born 118 

See SmrriNa 


— Ujal Impossibility— 

See Cos.tRscr Act (1\ oy 1S72) b 5Q 
t L R 40 Boa 301 
I L R 40 Boa 3S9 


— Faymeot agamst dorameot— 

-SesbaLCOr Goods 

I L R 40 Boa 11 

See SsIm^u 


— sssigniaeol of — 

5«Coviraci 7 L B 48 Calc 831 


— mere pos^essioa ol — 

SenOacKven I L R 41 Calc 537 


pledgee o£— 

See Sale ot Goods Act («j0 a> d 57 t xc 
c 75) S3 4 oavd47 

1 L R 34 Bom 848 

... — .M — Clauee of CJnitpIton 

from l>«6i/ity n/ftf goods ore fret of ehips ladle 
talidifj of— Common comers 6jr sea poiEriird iu 
tn^ish Letts and lot (ij Indian Confretcl ict (IS 
of JSfC}— Indian Conlrael drt {IX of IS 2} s 
^S—hxeiHplon clncice not wi<t vndcr—Seaicarth 
ness defititton of — fTarraniy of seaicorthmess 
not exiendi/ig to hgh/ers or l^ls—Eindirg force 
of 7V«y Coaiail decision on 2ndi<i tho gh not 
tn an /ndian c««e Carnet® by *<’a for hire 
■TO common earners to whom the Carrier* Act 
on of J86u) docs not appli Itajee Ismail Sail 
y The CoHipnnu of the Missagencs 3Sor>f>nes of 
I ranee t L I SS 2ta<l iDO followed 
The duties and babihtie® of a eomiBon earner are 
gorcravd in India by the pnnciplM of the Lngiiah 
tummon lAw on that subji^ct (except where they 
bare been departed from la the cases of some 
classes of common earner* by tho Gamer* act of 
JSOo or by the Pallway* Acts of 1678 and 1690) 
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DIGEST OF C4SES 


( 3.0 ) 


BILL OF LADIKQ-<(j.tW 
and that notwithstanding some gcnefal espres lotis 
la the Chapter on Bait neats a con^nion earner s 
re pon ibility is out mtbm tlio Indian Contract 
\ct of fS”2 The /rratoa^fify FlohUt Compatj v 
En^unmlnt I I, li JS Calc <«'() foUoweJ 
A piova iMi jn a charter |>arta to tho ofleefc 
that in all ca es and under all cireionstancea the 
liability of the coinpan> (of shipowners) shall 
ah olutclv cease when the poods afe free ol the 
ships tackle and thereupon tlio goods shall beat 
the ri Ik for all purposes and in cccrv respect of 
the shipper or consignee affords cootpleto protec 
tion to tJio sbspowners against all lo«es m re pect 
ol goods anainp from any cause at any time after 
the goods are free of the ship 8 tackle whether tho 
can <5 ot ttie loss be (n) as m this esse the ami mg 
•of the boats winch conrered the goods from the 
ahtp to the shore a sinking oci-aaioned by 
the negligent overloading of the boats by the 
hipowner a landing agents or (6) bv Iho 
mi feasance and fraud of their landing agcoti 
SJeilh Mahamad Raevlhtr \ Tie Drthth Indta 
Seam \<iti^tion Co Ltd I L P 32 2fad 95 
and Chartittd Ban/ of India lusfrulw nwf Chino 
V HrihiA India Steam \ acii/atioii Cd Idd lIOlKf] 
4 G 369 falloweiL Such a clause a* the above i 
according to English Law not opposed to public 
policy and is Talid and section -J of Uie Indian 
Contract Act has no application A decision of 
th Privy Council though not ta a ca e arising from 
India IS binding on the Coiita in India 06i/er 
The warranty of aeaworthmess which is implied 
as to the ship docs not extend to the lighters or 
boats employed to land tho cargo Even this 
sfwsnty to tho ship is eatisSed if the shin be 
oris^nalfy seaworthy le when she first sails on 
the Toyags msureu she seed not oootmue ao 
throughout the voyage Lane r \«aue I Q P 
41” followed Sparrow r Carru<A<fS 3 Strange 
1236 doubted Isvusek « Tub Bnmsa I^nia 
SrsaM ffaTJoatioe Co Ltd (1913) 

I L R S3 Hsd 941 

I M , Shipping roalrotl— 

Freight paid in adtance — \c^ge mUrrupted iy 
re>jt(iii(K}n of *hp b j Ooitmmenl—Stghl of thipper 
fa r«/und of advanee /rrij/if— Dufy of thipomner to 
Uanthip good* and tend them to Ihrir detlination 
of hit espenie~~Peitraint of prmeet or ndert eont 
Irsetton o/— Brjumfioft by Ooceriinitit of India 
tflcfhcr «iA«n {he ««mp{ion Where a sbipppet 
jnid freight in advanee to the ibipowner but the 
^ ON ago ol tho ship was intenupted by its5t«iuisj 
tioa by the Government of India the shipper is 
not entitled to refund ol tho advance frei^b nor 
IS tho shipoancr bound to send the goods to their 
d slination by another res cl at his espensc 
•IWisoJi V PnilcJ ilartne Inturanee Companj 
( 1 S 76 ) 1 App Cat “tfS and I/anteit v Dune 
{1990 II Com Cat 100 t e Z 2 L T R 4 aS 
followed hciB a bill of lading provided that the 
sliipowner should not be liable for loss or dsna e 
occasioned n/er aha by arrest and rcstretot 
of princes rulers or people Held tbst the 
rc<\uisitiou of the ship fay t bo Gorcrument of India 
{ 11 uitbm tjic exemption Kbisttva \ire awn 
SO'fS V CiTZEB IsimB A-VD Co Ltd (W I) 
I L R 44Uad.l4S 
BILLS OF SALE ACT 1878 (41 and 42 Vic) 

s 8 - 

Set Cmi pROCintTBE Oooe 1^S2 a S'® 

r L. R. 35 Bom. 518 


BIRT 

See BiMiATi 

— — Birt tenure in Oudh 

— Voder proprietary njhl — Banlait btrt — Pahyal, 
Seltlemenc decree In 1803 the owner of a 
village m Oadh granted it by way of birt to get it 
cultivated the future rent to be at the rate for 
bankatr prevalent m the taluqu and subject to 
the prevalent rebate (dasaundh or dahyak) In 
1871 a Settlement Court decreed upholding 
the birt holder s possession and occupation as 
an under proprietor under Circular Ao 3 of 18GI 
upon the condition that tho talgqdar could alter 
tho Kut in accordance with tho practice before the 
annexation the birt holder being entitled to 
deduct a dabyak of 10 per cent and to be paid 
It if he roftiscd s patta It vras alleged that the 
birt holders were out of possession between 1S71 
and 1879 hut regained possession in lE^O They 
bad since I'iOO been paying a rent of Ps 500 less 
10 percent dshysk Held that tho birt holder 
was an under proprietor tV allcied interruption 
of possession not affecting the rights under the 
deed ot 1603 and the decree of 1871 Further 
that tho taluqdar could not capricioualv enhance 
tho rent which must bent the rate prevalent in 
the taluqa and that in case of dispute it was 
wholly witJiin tho cocmsanco of tho Pevenue 
Court to determine whether the proposed rent wss 
so The distinction h tween bankati birt and 
hishunpnt birt discussed Parmtthar Dttv 
Jlohammod ibul Ila an Khan 14 Oudh eaut 335 
distmguisbed Paja Mchavuup Abcti, Hasav 
ivitav I Laciiuf NiRiiv 

I L R 43 AU 355 

BIRT JAJMARI 

Tee PaaowAt 1 L R 43 All 29 

- — %aluret>f rtgkl-^Belh 

herttablt an! fro't'/fniWe— eo'irtaed fo rualei 
The rights known as hut jajmoni ar« heritable 
and trensfemble and their descent or transfer is 
not eonfiaed to males I^xta t Sclll 

1 L P 43 AU 35 

BIRTH 

See Sceexs lov Act (\ of ISto) S3 T 

OK) 2 L B 4i Boa 687 

right by — 

jSe« HivpD LiW—PiRTTnov 

1 L. R 33 Mad 555 

BLANK TRANSFERS 

^eeSfuncs I !<. R 46 Calc 631 342 
BLINDNESS 

HcNOtr Law— IvnrarrArcE. 

I L R 45 Calc 17 
Set Ilcrpv Law — Paetitiov 
. L. R 44 L A 223 

BOARD OF REVENUE. 

frehlAViiiaics I L. R 33 Calc. 553 

iztstrQcflona ol — 

See nroTcro 2 L. R 41 Cale. S35 

relertaw by— 

FteSiiMV kci (15 OT 1S77) « sr(r.\ 

I L. E 67 ^ 125 

— ReTfsioaa! powers of — 

Sf Eotates pAETmov 4eT 1537 
1 Pat L. J 
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BILL OF EXCHANGE-co«/rf 
Ihis niit on the 30tfa September 1&15 to recovar 
the ataonnt due on the biU contending that the 
deleadatits acceptance nniinaliSea and ab 
solute and that as the eluppmg documents lor 
the goods mentioned m the biU of ex^ange Tsero 
tendered at the traio ol pTfsentalion lor pajmeat 
they ■n’cre entitled to payment according to the 
terras ol tho bill and the acceptance The defend 
ants contended that the acceptance was qusbfied 
subject to the condition that tho defendants 
obcralct be put m a position to get ihe> debrery 
of the goods referred to m the btU o! lading and 
that owing to the outbreak of war and tho King a 
Proclamation puhbshed in Bombay on tho 3th 
August 1914 warning persona not to obfato 
goods from any person resident itt the German 
Empire the shipping documents ceased to be 
any consideration for the acceplanco Hetd 
(j) that in either new of the acceptance the plaint 
iSs were entitled to succeed inasmuch as if the 
acceptance was unquabfied the ilefendsnts wcto 
bound to psv on due date and il the acceptance 
was qualified the> were bound to pay at or 
after maturity when tho money was deminded 
after the Proclamation of Becember 19U where 
under consignees were ponnitted to take dehrery 
of goods from enemy ships in neutral ports and (it) 
the consideration for the acccptsnco d») not fail as 
the last mentioned Proclamation permitted per 
iormaacQ before it was too late of the condition 
alleged Motiskaw i. Co t. Ths MERoaNrnE 
Batts OF iRsis (1916} X L R 4i Bom 566 

— ' ■ i'oreijii 6i(fj — ptf 

lovour uhat eoniUtvUi — ^o0e< o/ dishonour — 
(teeeptaricc — Lrauees obligoboa lo necepl — BrnKcra 
ng}t to rial «— Cae/owt and rroiie wsoje — Efftet oj 
tnr on ptrjormanft of tontraci — Segoltablt Insiru 
rienis Acl {XX\ I of J&8J) a 13^— B H» oJ Sz 
ohmgt ‘ict 1882 {iS & 46 Vicl e Cl) h» 42 
&9 (8) c (»i) Before ths eutbroak of war the 
iefendants shipped certain goods to London firms 
in eoemr Teasels deitiaecl ultimately to enemy 
ports jChesa goods were covered by bills of 
ctchange iliawn in Calcutta on the suid finns 
with tlrfif adtlresses given in the bills as London 
They were then discounted with end endrareed to 
the plaintiffs m Calcutta The biifa of exchange 
reached London one on the day war was declared 
and the others on a date subsequent thereto 
The cndotsccft duly presented the bills for accept 
anco They were returned diohonoured by tho 
drawees after 12 days in respect of the first bill 
and after S davs «v respect of tho test of tho bills 
Held that the bills were foreign instniments and 
wore made payable in a different place from that 
la which they wore made and endorsed 8 135 
of tho Lceotiable Instruments Act therefore 
applied and the Law of England determined what 
constituted dishonour and what notice of dis 
honour was suffictent Htld also that any 
further slip in the performance of the contract 
was rendered impossible by the outbreak of war 
and tha acceptance of tbo bills by tho drawees 
would hare amounted to n tradins in goods des 
tined for enemy ports and would come withm 
the meaning of the (Kings) Proclamation and 
therefore the drawees were under no ohligatioQ 
to the drawers to accept the bills Held aim 
that the further performaoce o! the contnet 
having become impossible and there being no 
obligation on the drawee* to accept tho plaintiffs 
wets not bound to giTonotieo of dishononx ffeld 


BILL OF EXCHANGE-co«cW 
also that tho giving of notice of dishonour was 
an important part of the treatment referred 
to u 8 42 and in the circumstanees of the ts»9 
where *uch notice of dishonour became uoneces 
sary the mere fact that the bills were left with 
the drawees more than the customarv time could 
not bar the plaintiffs frojn recovering oa the 
biUs 'nie section aaaumed that the bill was 
capable of being sccepted or ^shonoured by the 
drawer and did not cover the bills in this case 
SOKfItAL ClUVDAVMntt t The EistErv Bavk 
Ktb (1918) I L R 48 Calc 584 

BILLS OP EXCHANGE ACT 1892 (45 S. 45 
VICT C 61) 

a 23 — 

S’eeHovDf suit on 

1 L R 46 Calo 663 

as 42 50— 

See Bills of EscHA^oE 

I L R 46 Cafe S84 


BILL OF LADING 

Ste ClUPIER PASTV 

I L R 41 Bom 110 

See SfliTO''0 

— — Legal Impossibility— 

See CovTBSCr Act (I’v or 187-) a 50 

1 L R 40 Boo SOI 
1 L R 40 Boo 528 


— paymeat against docnaeat— 
Set Sale os Good? 


1 L R 40 Bom 11 


Ste SHiprD.1. 


— assignment of — 

^ceCovTTACT I L R 46 Calc 831 


taere possession of — 

See Coci.rvE 2 L R 41 Calc 537 


pledgee of— 

Sec Salk of Coops Act <oO Ain 67 T lo 
c 71) S3 45 am>47 

I L R 34 Bom 640 

— Clouet of exemption 

from habiUty after goads ore free of skip e ladle 
teUtdilg of — CominoA earnere bg sea ffoiemetf by 
LngltA Low and rot bj Indian Contract Acl {IX 
of 18TZf~lndian Contract Act (IX of 1872) f 
28 — Erewp<io» clause not tend under — Seawarlh 
ness dtfmiion o/— TForronly of scairorthtoess 
ned extending to Ughttrs or boat* — Binding force 
of fVity Cosneil decision <?» Indio though not 
»it an Indian case Camera by a^a for hire 
are common carriers to whom tho Carriers Act 
(HI of iSfiS) does sot apply Hajte Ismail Sait 
T The Company of the Alessageries llartUmet of 
France i L B 28 -Ifod 400 followed 
The duties and Labilities of a common carrier are 
governed m India by the principles of Ibe English 
Commoa Law on that subject (except wbete they 
have been departed from in the cases of somo 
dasaes of common carriers by the Camera Act of 
i&6d or by the R&liwaya Acts of 1878 and 1890) 
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BILL OP LADING— eonW 


filKT 


and that notwith tandmg some general cxr>rc< ions 
3a the Chapter on Bailments a common caiTicra 
re pon ibility js not uUhin the Indian tontiact 
Aet of 1872 The IrraicndJij Plot lln tompnnj r 
Mum^ntlds I L r IS Cife e.O !ollo\rcl 
A prorision in a charter partv to the effect 
that in all cases and under all cireumstancos tho 
liability o! tho company (ol ahiposniera) shall 
ah olatcly eeasc arhen tho pools aro freo o! llio 
ship s tackle and thereupon the goods shall bo at 
tho ri » for all purposes and in ererf respect of 
the shipper or consignee affords complcto protec 
tion to tho shipowners against all losses m re peet 
of goods arising from any cause at any time alter 
the poods aro free of the ship a tackle whether tho 
cau « ot t&e loss bo (a) as in tins case tho amking 
of the boats which conveaeil tho goods from tho 
ship to the shore a sinking occasionel by 
tho negligent overloading of tho boats by the 
Sipowner a landing agents or (61 by tho 
tni feasance and fraud of their Ian ting agents 
S/eilh Jlahamnl iJaiidficr a The Pnliih /n.fi/i 
Sttnm ^oryaflon Co ltd I L P 32 3tad 9S 
and Chorltret BanL o/ /n<f«o lusiralta and Chtna 
T BrifijA in/fio 5f<am \arijuhoa Co ttJ [1009^ 
d 0 ^99 followed Such a cUuso as tlio aboseis 
according to English Law not opposed to public 
polict and is yalid and ecction 3 of the Indian 
Contract \ct has no application A decision of 
the Frir; Council though not in a ea o arising from 
India IS binding on tho Coirts in India OMer 
Tho warranty of acaworthincss which is implied 
as to the ehip docs not extend to the lighters or 
boats employed to land tho cargo Even this 
s^arranty to the ship is satisfied if tho ship bo 
originally seaworthy t < when she first tails on 
the Toy ago insured she need not continue so 
throughout the royage Lane y \iron I C P 
41'’ followed Sparrow t Carrulhert 2 Strango 
1330 douhtod KoMDEa v Tnc Bsmsu India 
Steasi KaYioATioy Co Ltd (1913) 

I L R 33 Iflad 941 

■ ■ - Shipping contraet— 

Freijht paid tn adiance — Voyaje tnUrnipled by 
Tcquuition of ahtp by Qo\CTntnent~Righl of sAipper 
to refund of advance freight — J)utj of thtpenentT to 
Uanthip goode and tend them to their dteltnalton 
fit An espenjc— ^Mlroint of princes or rulere eona 
truclion of — Pcjaijiijon by Government of India 
kI thcr tcilAcn the exemption Where a abippper 
piid freight in advance to tho shipowner the 
voyage of the ship was interrupted by its rei^uisi 
tion by tho Government of India the abipper is 
not entitled to refund of the advance freight nor 
IS the shipowner bound to send the goods to their 
<1 stination by another vessel at hw expense 
■illieon V Brtilol ZJanne insurance Company 
(1S7C) 1 ■App Cat '’09 and Hansen t Dunn 
{1906) 11 Com Cas 100 e c 22 L T It 4aS 
followed W here a bill of lading provided that tbo 
shipowner ehould not be liable for loss or damage 
occasioned iii/cr alia by arrest and re traint 
of princes rulers or people Held that the 
rcciuisition ol the ship by tho Govemment of India 
fi.ll withm tho exemption KnismcA \aik astd 
Sons i Cateeb Irwine axd Co Ltd (19-1) 
I L.R 44UAd.X45 
Bins OF SALE ACT i8~8 (41 and 42 Vic) 

— — s 8 - 

See Cim Procedeke Code 1SS2 a 2 6 

1 L. R. SS Bom. 5ie 


•yet Binksti 


. iJirf tenure in Oudh 

^Vnder proprietary nght—Danialt birt — Dah'/al, 
.Settlement decree In 1802 tho owner of a 
Tillage in Oudb granted it by way of birt to get it 
cnltiratcd the futuro rent to bo at the mto foe 
bankati prevalent in tho taliifia and subject to 
the prevalent rebate (dasnundh or dahyak) In 
J67I ft Settlement Court decreed upholding 
tbo birt holder a possession and occupation os 
an under proprietor under Circular Ao 2 of 1801 
upon the condition that tho taluqdnr could niter 
tho rent in acconlanco with tho practico beforo tbo 
annexation tho birt holder being entitled to 
deduct ft dahyak of 10 per cent and to Lo paid 
it if ho refused a patta It was nlleged that tbo 
hift holders were out o! possession between 1871 
and 1479 but regained possession In 1880 They 
bad sinco 1000 been pay inc a rent of Rs 500 less 
10 percent dahyak Held that tho birt holder 
WAS an under proprietor the alleged interruption 
of possession not affecting tho rights under the 
deed of 1802 and the dccrcoof 1S7I Further 
that tho taluijdar could not capriciously enhaneo 
the tent which must bo at tho rate prevalent m 
tbotaliiqa and (hat in casn of diSTuite it was 
wholly within (he cognunneo of tlio Pevcnue 
Court to determine whether the proposed rent w as 
so Tho distinction b tween lanksti birt and 
bishiinprit but discos ed Parmeihor Zhit v 
JlohamntoJ Abut l/risan Ahan JJ Oudheasei 335 
distinguished Rua Mojiamuad Ibitl lltsAW 
Knav • Laciiui \arux 

I L R 43 All 355 


birt JA3MAN) 


Sre rBtowit I L R 43 All 20 


I I \alure of right — Both 

hertfable an! lraiie/ernble—.\oi coiijineil to iii/r>et 
The rights known as l>ir( jajnmni aro heritable 
and transferable ond their descent or transfer is 
not confined to miles Iokiai *!i;i.Ei. 

2 L R 43 All 35 

BIRTH 

See SrccDssiox Act (X op ss 7 

9 10 I L R 41 Bom 687 

■ -- rfght by — 

See HivDU Liw — P artitiov 

I L R 33 mad 553 


BLANK TRANSFERS 

iSeeSniREs I L R 46 Calc 331 342 


BLINDNESS 

^ee Hindu Law — I vnErniNCE 

I L R 45 Calc 17 
Su lIzxDU Law — Pattitiov 

. L. R 44 L A 223 


BOARD OF REVENUE 

5ee3lAVDisirs I L. R 38 Calc 553 
■ instructions cl — 

5«PiOTixa I L. R 41 Calc 833 

• reference by — 

i8e« Stamp \ct{norlS90) s 5”f5i 

I R 37 ^ j, 

— Revlsional 


See Estates F 
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■BOMBAY CITY MCKICIPAL ACT (BOM IH OP BOMBAY CITY MUNICIPAL ACT {BOM HI OF 
1888 AS AMENDED BY BOM ACT V OP 1888 AS AMENDED BY BOM ACT V OP 
1905) — conid ISOS ) — eonid 

S 140— <:»R d — fi 140 — cortcld 


from time to time approve la order to satisfy 
tho reciuircments o! s 21 {1} (e) o! the ludiao 
Uiuver ities \ct and pursuant to the Begolabon® 
of the Senate the 'Vtilson College erectw three 
bujldjngs known as hostels for the use ol its 
students numbering two hundred in all Ln 
addition to tho students a European Professor 
■inil an Indian bnpenntentlent resided in the 
drst and second hostels and a European Superm 
tendent and an b,5i3tant Supwintendent reside 
in the third hostels all of them being on tha 
fitaff o! the College Pesident studenta of tho 
College paid m additional £eo of R» 23 for cac-h 
of the two t rms in a joar over and above the 
fees they paid along with non resident students 
Pursuant to s 140 (el of the Citi> of Bombay 
Alunicioal 4et 1883 tho ‘Municipal Commissioner 
caused the three hostels to be assessed for pay 
ment of general tax leviable on all buildings in 
tho cit> The defendant contended that the 
hostels roust be enetnpttd from the general tai 
as the> were buildmss csclusnelv occupied for 
charitable purposes withm tha meanin^ of e 143 
(1} (a) of tho Citv of Bombay Slunicipal Act and 
that the additional fee of R% 23 paid by the 
resident students was not rent within the 
meaniog of e 143 (2) (d) of that Act The points 
of difiersnca botween tho parties were stated in 
(h« form of a case for tho opioion of the Court 
under b 00 and 0 SXWl of the Code of Civil 
l^ooedure llili (i) that inasmuch as the hostels 
were erected and rnamtamed by the CoUeze a.s 
part ol the general educational scheme of the 
country the object of the hostel being the advance 
meut of learning the portions occupied by the 
resident studenta were exempt from taxation as 
they were exclusivclv occupied for charitable 
purposes within the meaning of s 1*3 (I) («) 
ol uie City of Bombay Municipal 4ct (ii) that 
the extra sum paid by resident students was not 
paid as rt.jit withm the roeaniHa of e 143 
(2) (d) of the City of Bombay Municipal 4ct but 
was &n additional fee paid by them for the advaa 
ta^jCs dciived by them and more attention paid 
to them for lookmg after their social moral and 
physical welfare than to the non resident stadcata 
of the College who paid a less fee (lu) that the 
portions occupied by one Supeemtendent in the 
hrst and second hostels and one m the third 
hoatel were exempt from taxation as residence 
for such metabers in the hostels was oompnlaory 
for the proper discharge of their duties of super 
vision and physical w°lfaTe of students as required 
hv s 21 (c) of the Indian CniYcisities Act (iy)tbat 
the portions occupied bv a Profeiscc and Assistant 
Ou] enntendent were orduiaiilv liable for taxation 
under s 140 (e) of tha City of Bombay Mununpcl 
\ot uoleas it was shown that the duties of th« 
Professor and Assistant Superintendents were racli 
as to make their presence on the premises ab 
fiolutely necessary The Vnuerntj oj Bombatf w 
The Jiunietpal Conmteeioner for the Gify oj 
Bombay I L P 16 Bom 317 Commissioner! for 
Special Parposea of Income Tax r Pemstl [J8$IJ 
1 C 631 SS3 Bent v Boberli S £x B €6 and 
Oxford ra.e S £l ds Bl ISl referred to It is 
settled practice that where a special case » stated 
by eonaent it can only be re opened by nuitnaJ 
content. Ifo nilfoa Sraser d. Co x Staley 


Radford <L Co (ISS-i) Salicttorg Journal 47S 
MoviBt Scots (1918) I L R 43 Bom 281 

3 251A— 

See CoNSTRUCiiov ox Statutes 

I L R 34 Bom 493 

■BaUdiny — DtrecUj 

oter or direett;/ under — Cotts^rucUon The words 
directly over or directly under in s 2ol A 
clause (rt) of the City of Bombay llunicipal A-’fe 
(Bom Act III of 18SS) should be understood la 
the restnoted sense of immediately over or ito 
mediately under so that in eSect under this 
BcctioA a water closet may be built SO 43 to be 
TcrticaUy over or under any part of a baildmg 
provided that a bath tpohj intervencj Where it 
IS not suggested that a word b*ara any techn '•al 
aunsa m the caateit la which it oeeias the con 
atmotioa mart proceed upon tho genial rule that 
statataa are presacned to use words in their popular 
sense CoanniBiioy EnrAimi Sia t Taa Mo’n 
ctfiTu Coiniissxo'SBtt roa tas City or Bombat 
( 1900) i D R 34 Bom 498 

s 289— 


o«« PaiLwaas Act {IX of 1890) s 7 
2 L R 41 Bom 291 


gs 289 293— /ndwa Pailieayt 4ef 

(IXofUOO) e ?—pu&lics/«ets— r«fi«yc/pi»Wa 
ttreete •» Vunicipaldy — Laying raificay fiw uneir 
stotntory aufWifv orsv such sfreefe— Aaao oesui 
ution -letll of lS6i) t 7 — Proceedmss under Land 
dequttiUon Act unneeestary »« can of sacA ilretl 
Tho Great Indian PenmsuU Railway » eons 
tractmg a line of railway known s3 the Harboat 
Branch Railway la the Island of Bombay 
laid down the lines of rails la a level crossing 
across a publio street knows as Sewri Koliwada 
Poad vested in the 'Municipal Corporation of 
Bombay under s 239 of the City of Bombay 
Voniwpal \c} without permission granted by 
the hfuaicipal Corporation Tho 'Municipal Cor 
poratiOD sued to obtain a declaration that the Bait 
way Company could not lawfuUv mamtain their 
lines of railway across the street in question with 
oat either obtammg permission granted by the Cor 
poration and confirmed by the tioverntaeat under 
fl 293 of the City of Bombay Municipal Act or 
ttcqatrin" the land required for the level cros in- 
under the Land icquisitioa Act 1894 Hell 
that tha statutory authority under s 7 of the 
Indian railways Act was established and that the 
application of a 2D3 of the City of Bombay Mom 
cipal Act was excluded by the words notwith 
standing anything in oav other enactment for the 
time being m force is tho first zoentioned sevtion 
lleld further that wucro a railway company 
wahed to lay a line of railway upon and across & 
street it was neither necessary nor appropriate to 
proceed under the Land Acquisition Act for the 
acquisition of the land because if tho Government 
onuer s " of the Act were to direct the Collector 
to take order for the acquisition of the land be 
would make his award and take possession and 
the land would then vest absolutely in Govcminent 
for the railway companv free from incumbrances 
and would then cease to be a portion of the street 
and tho railway company would bo unable to exer 
«sa the power pven to it of constraotiag the rail 
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BOMBAT CITY MUNICIPAL ACT (BOH III OF 
18SS AS AMENDED BY BOM ACT V OF 
19C5 ) — tonid 
s 2S9 — eon d 

wavs upon and across the street Htfd further 
that the effect of ection 2S9 of the City of Bombay 
ilnajcipal Act re ting all public trect parements 
tones and other materials in the Corporation 
and nodcr the control of the Commis toner vas 
onlv to vest in that body such property as was 
D'^ess-rv for the control protection and mam 
tenanee of the street as a hi^hwav for pubbc oso 
C I P Eailwat Cootavt r ‘Mcvicipai. Cofi 
TOEiTIOS OFTDE CiTY OP BOMBAT (1014) 

I L R 38 Bom 565 

ss £97 839 and 300— P«61ic Stnets— 

Poxctr * — leijMiaition of odjoininy Land—Compen 
tnlion — Preaerin/ion cf Resalar LiH^~Co!ttittral 
chjtct — City of Bombai/ 2Iunieipal Att (111 of ISSS 
rtf d r of 190S) »i 236 207 ,.01 Bv a 207 of the. 
Citv of Bombav Municipal Act the Monicipal 
Commissioner may prescribe a remtar line on each 
side of a public street and if the line is so pre 
scribed that any land not vesting m the Cotpor 
ation falls within it the Commis loner mar by a 
290 take po session of it on behalf of the Corpor 
ation the former owner recemag compensation 
under s 301 Ss 297 to 301 are beadM m the 
Act Preservation of regular lire m public streets 
Br 8 S90 the Commissioner has pouer to acquire 
asv land required for wideoin"’ extending or other 
wi e improving any public street subject to tbo 
psvment of compensation under the Land Acqui 
ution Act (I of 1S94] In 1900 the Commissioner 
prescribed a bne on one side of a pubbe street 
to that land belonging to the appellants fell 
within it and baring served them with notice 
took possession The Commis loner wi bed to 
acquire the land lor the purpose of widening the 
street m connection with a contemplated bridge 
carrying the street over certain level cro sings 
The appellants contended that the procedure 
under es 29" 290 anl 301 was inapplicable and 
-the proceedings ultra tires and that the land could 
onlv be acquired subject to pa37Qent of compen 
sation under the Land Acquisition \ct 1894 
Hild that the powers given bj as 297 and 299 of 
the Vet could be exercised although the motive ol 
the Commissioner who acted in good faith and in 
the discharge of his duties, was not to pre erve 
the regular line o! the street and that consequently 
the compen Alton pas able to the appellants was to 
le calculated according to s 301 of the Vet and 
not iin for the Land Vcqinsition Vet 1S94 'Sassu 
r DoaiBAr Mcvicipai. Coaiaii «io>rs (lOlS) 

1 L B 42 Bom 462 
L. B 45 I A 125 

t 297 (1) (b)— Foirtr of «e Ilun, 

rip'll Coinmt^iivxer to prrernfce a frt h fine on 
ttihr i h of a Amt intulilt t on for anjhne 
jretnoaslj prtfcnlcd h hiii—Poictr to prescribe 
a I' le of the Arttl tril/ the nric to iri feniny the 
Amt sa ^J7 301 — S jiupcotee of hendinj to 
rfi/«» In 1*^03 the ''lunicipal CommiA.iooer ol 
Eombaj prescribed the re-mlir line of a certain 
public street m Bombu in acconLiniO with the 
provisions of a 29i of the Municipal Vet ^Bom 
Vet III of \o record was kept of the 

raid line In 100^ m i"noranco of the said Ime 
j rcvioush prc'crilieil the Municipal Commis 
sioacr prescribed a fresh line for the same street 
without obtaining authority from the Corpcratimi 


BOMBAY CITY MUNICIPAL ACT (BOM lU OF 
1888 AS AMENDED BY BOM ACT V OF 
1905)— eonlif 
s 257 — eonid 

and entered upon the land of the plaintiff which 
lay within the said fresh lino Subsequently 
having been informed of the previous line t'le 
Commissioner obtained authority to prescribe 
a fresh line as previously irregularly prescribed 
and absequently again entered on the part of 
tho pliintifTs land within that Jid» Both the 
said line prescribed m 1903 and the sub equ ut 
line prescribed in 1909 were prescribed for tho 
purpose of widening the said street for the purpose 
of eoabling an orerhridge to be built on it The 
plaintiff contended that as the object of tho 
Commis loner m pre cribmg the line of the street 
in both ca es was to widen the stree* his action 
was illegal and that tho lines p escribed were not 
made the regular lines of the street Further 
that in any event the Commi joner should be 
ordered to take up the plaintiff s land and pay 
for it up to the Ime prescribed m 1903 tho only 
legal line of the street at tho date when the Com 
missioner first entered the plaintiff a land Held 
that subject to the provisions of s 507 of the 
Sfuoicipal Vet tho ComcaissioDcr might pres'Tibe 
a line of a street whether m suhstitution for a 
previous line or cot and that his actios would 
not be invalid mecely because it had for its object 
the widening of the street ffeld also that tho 
headings of clauses are not to be relied on Btld 
further that Asm Jacob v JJumeipal Conmu 
aioner of Bombay 1 L P 25 Com 107 is no 
longer an authority since the amendment of the 
Act ID 190o Monicital Oouui siovzB ron 
tHs City ox Bombay r Mpvciiriui Prsiovji 
(1911) I L R 86 Bon 405 

■ ■' ■ ■■ ss 297 801 — City of Bombay /m 
fToiement Trust ict (Bombay Jet /i of liOS) 
•s 41 4* 4$ (2 ) — Somban Street NcA»me^«'f»»7 
bad of new builiinys onci setltuQ forward mforin 
eng lines of new streets— fitle of Trustee* of Im 
protement Trust — Taltng over by Trustees fron 
Corpt^ation the street* to be formed and rtitstmj 
of them »a Corporation — Title of owner oh cAihj 
f« I»«« of street — interest — costs Tho appellant 
was the owner of a comer block of ground in 
Bombay having two frontages one to the Kalba 
devi Foad and other to Prmcess Street and in 
19(X> be was under the guardianship of his mother 
who was desirous of erecting new buildings oi 
■t to improve the property Proper steps as ti 
notices and other prchminarj matters were there 
(ore civen to the Municipal autho ities l>y wjom 
building fines for the streets had been drawn un 
under statutory powers which bad to be adhc' i 
to On the Kalbadevi frontace requirements were 
isuied that tho line of the new buildin''t shoal 1 
be set back which mvolred a saermee to th 
owner of -3 41 square yards of site anl that was 
done On tho Princess Street fronta e it was 
required that the Lne should bo carried forward 
that al O was done and the buildui.s were erec e-l 
in all respects according to the reqairements made 
and to plans which were submitted to and son 
tioned bv both the Corpora loa and the Trai e^t 
for the improvement of the Ci > eon »i uieJ uciT 
JJombaa Vet TV ol ISOS In suits cno b\ the 
sppelliat aesmst the Corporatica for I,j. 
the price of the land where he bne of tie g re" 
was tt back and the other tub«eqieaJy b“ tha 
Trustees a-amst the appciliat for Ps. wtO- cal 
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BOMBAY CITY MUNICIPAL ACT (BOM lU OF 
1888 AS AMENDED BY BOM ACT V OP 

1905) — conid 
S 140 — contd 

from time to time approve In order to atisfy 
the requirements of s 21 (2) (c) of tlie Indian 
Universities Act and pursuant to the Itegnlation'* 
of the Senate the '\^llson College ereotM three 
buildings known as hostels for the use of its 
students numbering t\7o hundred in all In 
addition to the students a European Professor 
and an Indian Superintendent residel m the 
first and second hostels and a European Sap^io 
tendent and an Assistant Superintendent resided 
in the third hostels all of them being on the 
etafi of the College Peaident students of the 
College paid an additional fee of Es 23 for each 
of the two terms in a year over and above the 
iees they paid along with non resident students 
Pursuant to a 140 (c) of the Citv of Bombay 
Mumcipal Act 1883 the Mum ipal Commissioner 
caused the three hostels to be assessed for pay 
ment of general tax leviable on all buildmgs in 
the city The defendant contended that the 
hostels must be exempted from the general tax 
as they were buildmgs exclusively occupied for 
charitable purposes within the meaning of s 143 
(/) (n) of the Uty of Bombay }Iutiieipa{ Act and 
that the additional fee of Es 23 paid by the 
resident students was not rent within the 
meaning of s 143 (3) (d) of that \ct The points 
of difference between the parties were stated in 
the form of a case for the opinion of the Court 
under e 90 and 0 SYXVI of the Code of Civil 
Pioceduie Held (i) that inasmuch as the hostels 
were erected and maintained by the College as 
ipait of the general educational scheme of the 
country the object of the hostel being the advance 
ment of learning the portions occupied by the 
resident students were exempt fiom taxation as 
they were exclusivelv occupied for charitable 
purposes withm the meaning of s 143 (J) (a) 
of the City of Bombay Blunicipal 4ct (u) that 
the extra sum paid by resident students was not 
paid as rent within the meaning of e 143 
(2) (d) of the City of Bombay 3Iunicipal Act but 
was an additional fee paid by them for the advan 
tages deiived by them and more attention paid 
to them for looking after theit social moral and 
physical welfare than to the non resident students 
of the College who paid a less fee (m) that the 
portions occupied by one Superintendent in the 
first and second hosteb and one in the tlunl 
hostel were exempt from taxation as residence 
for such members in the hostels was compnlsory 
for the proper discharge of their duties of snper 
vision and physical welfare of students as required 
bys 21 (c) of the Indian Universities Act (iv) that 
the portions occupied bv a 1 rofessor and Assistant 
Superintendent were ordinarily liable for taxation 
under b 140 (c) of the City of Bombay Municipal 
4ct unless it was shown that the duties of the 
Professor and Assistant Superintendents were such 
as to moke their presence on the promises ab 
solutely necessary The Vnuerstlj of Bombay v 
The ilumopal Commiseionee for Ih City of 
Bombay I L B 1C Bom 217 Commissioners for 
Special Purposes of Income Tax v Perisel [ISW] 

•1 C 521 SS2 Bent v BolerU 3 Ex D 66 and 
Oxford Pate S El d. Bl ISi referred to It ta 
settled practice that where a special case is stated 
bj consent it can onlv be re opened by mutual 
consent J/amilloa Fraser d Co v ShUy 


BOMBAY CITY MUNICIPAL ACT (BOM IH OP 
1888 AS AMENDED BY BOM ACT V OF 

lB05)—eonld 

S 140 — concld 

Radford d Co {18Si) Solicitors Joxriial 478 
IfONTHF Scott (1913) I L R 43 Bom 281 
s 251A— 

Set CJOVSTEUCTIOV OF Statotes 

I L R 34 Eom 498 

— ■ . B uilding — Directlj 

over or directly under — Construction The words 
directly over or directly under in s 2ol A 
clause (rt) of the Citv of Bombay Municipal A * 
(Bom Act III of 188S) should be understood in 
the restneted sense of immediately over or im 
mediately under so that in effect under this 
section a water closet may be built so as to be 
vertically over or under any part of a building 
provided that a bath room intervenes Where it 
18 not suggested that a word bi^ara ^.ny techni al 
sense m the context m which it occurs the con 
etrnotion must proceed upon the general rule that 
statutes are presumed to use words in their popular 
sense CuttsiiiBHoy Ebsahim Sib i The Mo'fi 
CIPAt COUJJISSIO'TEB FOB THE CiTr OP BoMBAT 
(1009) 1 L R 34 Boat 493 

S 289— 

See Pailways Act (I\ op 1690) s 7 

I L R 41 Bom 291 
' ■ " ss 289 293— Indiaa Pailuiays lei 

(IX of 1896) 3 republic 3lrttt3— Vesting of puble 
streets *» Mumeipahly — Laying railway Imss under 
statutory authority oier sum streets — Lana aeqti 
sition id (1 of 1894) s r-^Proceedingt under Land 
Acguieition Ad unnecessary in ease of such streets 
The Great Indian Peninsula Pailwav in cons 
tracting a line of railway known as the Harbour 
Branch Railway in the Island of Bombay 
laid down the bnes of rails m a level crossing 
across a pubho street known as Sown Eoliwada 
Poad vested in the hfanicipal Corporation of 
Bombay under s 289 of the City of Bombay 
ICunicipsd Act without permission granted by 
the Mumcipal Corporation The Municipal Cor 
poration au^ to obtain a declaration that the Bail 
way Company could not lawfuUv maintain their 
Imes of railway across the street in question with 
out either obtaining permission granted by the Cor 
poration and confirmed by the Government under 
B 293 of the City of Bombay Municipal Act or 
acquiring the land required for the level crossing 
under the Lund Acquisition Act 2894 Held 
that the atatutoi} authority under s 7 of the 
Indian Pailways Act was e tablished and that the 
appbcation of s 203 of the City of Bombay Mum 
cipal Act was excluded by the words notwith 
standing anything in anv other enactment for the 
time being in force m the first mentioned se tion 
Held further that where a railway company 
wished to Jay a Lne of railway upon and aero s a 
street it was neither necessary nor appropriate to 
proceed under the LanI Aequi ition Act for the 
acquisition of the land because if the Govemment 
under s 7 of the Act were to direct the CoHector 
to take order for the acquisition of the land he 
would make his award and take possession and 
the land would then vest absolutely in Government 
for the railway company free from incumbranci^ 
and wonld then cease to be a portion of the street 
arid the railway company would be unable to exer 
cise the power given to it of constructing the rail 
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B05IBAT CITY limnCIPAL ACT (BOM HI OF 
18SS AS AMENDED BY BOM ACT V OF 
19C5 ) — contd 
s 2S9 — con d 

wavs upon and across the street lltld further 
that the cScct of ection 269 of the Citr of Bombay 
■Municipal Act vesting all public street pavements 
tones and other mat rials in the Corporation 
and under the control of the Coninii loner was 
onlv to vest in that body auch property as nas 
neee«5arv for the control, protection ami mam 
tenance of the street as a highwav for pahlic use 
C I P PAiLvrsi CoMPS'CY t Mcnkipal Con 
TOEATIOX OF THE CiTT OF BoJIBAT ( 19141 

I L R 8S Bom 56a 

— ss 297 239 and SOO — PMit Slrttt * — 

PexetT* — fcj! I i/ on o/ adjoinxny Land~CompeH 
tdon—Freserialxon of Bigvhr Lt n—ColiattTal 
(fject—C>t>j of Bomhou Haniexpal 4cf {/// of JS5S 
ardVoflOOj) es ‘’0(1 07 301 Bv 8 -97 of the 

Dtv of Bombav Municipal 4et the Municipal 
Commi sioner mav pre cribe a regular line on each 
side of a public street and if the hue is so pre 
cribed that any land not vesting in the Corpor 
ation falls within it the Cotmnis-ioner mav by s 
29') take possession of it on behalf of the Corpor 
ation the former owner receiving compeo ation 
under s SOI Ss 297 to SOI are headM in the 
Act Pre ervatiORofrcguIarlmempubbestreets 
Bv 8 299 the Comimssioner has power to acquire 
any land required for widening extending or other 
wi e improving anv pubLe street eubiect to the 
payment of compensation under the Land Acqui 
ition Act (I of 1S94) In 1909 the Commissioner 
jire cnbed a line on one aide of a public street 
10 that land belonging to the appellants fell 
within it and, having served them with notice 
took po session The Commi loner wished to 
acquire the land for the purpose of widening the 
street m connection with a contemplued bridge 
carrying the street over certain level cro mgs 
The appellants contended that the procedure 
under ss 297 "OO and SOI was inapplicable and 
■the proceedings vllra tircs and that the land could 
onlv be acquired aubjeet to payment of compen 
sation under the Land Acquisition Act 1894 
IltlJ that the powers given bj ss 297 and 299 of 
the Act could be exercised although tbe motive ol 
the Commi sioner who acted in good faith and in 
the discharge of bis duties was not to pre erve 
tlie regular line ol the street and that consequently 
the compen ation payable to the apmUants was to 
be calculated according to s 301 of the Act and 
not under the Land Acquisition Act 1894 NaBua 
i LoiiBAT ■Mv'iiciTAi, CoM'ii^siO'^sn (1916) 

I L R 42 Bom 462 
L R 45 I A 125 

297 (1) (b ) — Power of the Jfunt 

ci/xil CommtsstoKtr to prescri'e i fresh line on 
eil/er side of n street tn substit ition for anyUne 
jrrnowfy prescribed b'l Im— Power to pre enbe 
a I e of tie street tcith the r (to to iri feiti j the 
street ss -07 301~Sigr’ifieni ce of le/idiny to 
fhu«j In 1903 tho Municipal Coninii loner of 
Bombay prescribed the regular line of a certam 
public street m Bombii in accordance with the 
proM ions of s 29 of the Afunieipal Act '(Bom 
Act 111 of 1838) No record was kept of the 
said line In 1909 m leUOranec ol the said bne 
prcMouslj pro nbed tho Municipal Cbmmis 
sioner pre eribeJ a fresh line for the same street 
without obtaming authority from the Corporation 


BOMBAY CITY MUNICIPAL ACT (BOM lU OF 

18S8 AS AMENDED BY BOM ACT 7 OF 

im)~eonld 

S 2S7— fon/rf 

and entered upon the land of the plaintiff which 
lay within the said fresh line Subsequent!) 
having been informed of the previous line tho 
Commissioner obtained authority to preserihj 
a fre b line ns previously irreguhrh prescribed 
and sub eqnentl> again entered on tho part of 
the pHmtiN $ land withm that line Both the 
said line prescribed in 1903 and tho subsequent 
line prescribed in 1009 were pres ribod for tho 
purpo 0 of widening the said street for the piirpo o 
of enabling an oyerbrid"'o to be built on it Tho 
plaintiff contended that as the object of tho 
Commis oner in pre nbtng thi, line of the street 
in both cases was to widen tho street his action 
was ilkgal and that the lines prescribed were not 
mado the regular lines of the street Further 
that in an) event the Commts loner hould be 
ordered to take up the plaintiffs land and pay 
for It up to the line prescribed m 1903 tho only 
legal line of the street at the date when the Com 
mis loner first entered tho plaintiffs land Held 
that subject to tho provisions of 29 < of the 
Municipal Act the Commissioner might prescribe 
a Ime of a street whether m substitution for a 
previous line or not and that his action would 
not bo invalid metrly beeau e it bad for its object 
tbe widening of tbe street IldJ also that tho 
headings of clauses are not to bo relied on HtJd 
further that Essa Jacob v Jlunicijal Commis 
»ioH«r of Bontbay I L It '’o Bom 107 is no 
longer an authority since tbe amendment of the 
Act in 190o Mpvicifal Com'uissio'veii ron 
THE CJTT of BOUDAT V MCVCHSRJI PESIONJI 

1 1911) I L R 86 Bom 405 

- ' — 5S 297 801-— City of Bombay Im 
proetment Triut 4c< {Bombay Act /) of JSO^) 
ss JI 4'* 4S (S ) — Bombay Street Schtme-^elU xj 
bach of new buddings and setting forward in form 
%ng lines of new streets— Ti/fe of Trustees of Ini 
procetnent Tri/sf— TflliTiy Oter by Trustees from 
Corporation the streets to be formed and reiesh xj 
of them in Corporation — Title of oioner on e^iojiye 
»n fine of street — interest — cojts Tbe appellant 
was tho owner of a comer block of ground la 
Bombay having two frontages one to the Kalba 
devi Boad and other to Prmcc s Street and in 
1906 he was under the guardianship of his mother 
who was desirous of erecting new builJiiioS on 
It to improTO the property Proper steps as t) 
notices and other prehminary matters were there 
fore given to tho Jluniciial autho itics bv wlioj 
building lines for the streets had been drawn np 
under statutory powers which had to be aJbe ed 
to On the Ivalbadcvi frontage requirements were 
I ued that the bne of the new bull lings shoall 
be set back which involved a sacrifice to the 
owner of 2S 41 square yards of site and that was 
done On tho Princess Street froata'e it was 
required that the bne should be carried forward 
that also was done and the buildin s were erecte<l 
in all respects aicording to the requirements mad 
and to plans which were submitted to and can 
tioned Iv both the Corpora ion and the Trustees 
for the improvement of tho Citj eoasti uted un 1 t 
B ombay Act lA of 1893 In suits, one bv lha 
appdlaot acainst the Corporation for Pa. of 2 
the price of the land where ho Ime of the 8,rei 
was set back and tho other sttl sequently bv t'lo 
Trustees against appellant for P^ u CC_ cal 
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BOMBAY CITY MUNICIPAL ACT (BOM in OP 
1888 AS AMENDED BY BOM ACT Y OF 
1905 ) — conld 

S 297 — C0Ti(d 

culated at the same rate for 2n IG square yards 
for Ills ejectment and for po session of the land 
over -which ho was required to set the Ime of the 
street forward^ hoth Courts m India treating the 
matter as a case of set ofi decreed the appelmnt a 
suit but mthout interest or costs and the 
Tru tee s suit against the appellant for Ra 5 032 
and for his ejectment if he did not pay that nm 
Held that on the construction of the City of 
Bombas Municipal Act (III of 1888) and of sa 41 
42 of the ImprOTement Trust Act (I\ of I89S) 
there seas nothing to indicate that the building 
line of the street must once indicated remain by 
reason of that anginal mdicition and not ho 
Open to change or putting forward should experi 
cnee suggest this to be for the best e 297 of the 
Act of 1888 and the practice of the Municipality 
under it confuted there being any such sugges 
tion and it was clear the Trustees were not 
prohibited from presmhing a fresh hne Rot waa 
there an-vthmg to indicate that th« street tahen 
OTer to bo formed is anything different in 
dimension from the street to be handed back 
ttheo formed s 41 of Act I\ of 1899 (aa to 
takin^ oTcr a street to bo formed) and s 45 (2) 
(as to banding the formed street back) are eorre 
lative to each other, and what is to revest m the 
MumeipaliU is just that which when formed as a 
street bad been the subject of that infenm divesti 
tuce to tho Trustees as the street lonnine 
authority The strip of the old street remained 
under the juriadictioc and was in all reapeeta as 
before the property of the ^lumcipality and 
when the appellant was requited to put forward 
bis bnildmg over it e 301 of the Act o! 1838 
expre ly applied and the order of the Com 
missioner to set forward the building wos « 
sufficient conveyance to the owner of the said 
land The Bite between the old street and the 
new one of tho appellant e properties became his 
in ownership and was stiU his The title of the 
Trustees to it failed and with it faded their suit 
whether for declaration or ejectment Held also 
that while the Act III of 1888 makes provision 
for the compulsory expropriation of an owner it 
makes no provision whatever for payment by the 
owner in respect of what may be called compul 
sory impropriation The nght or duty of ect off 
faded it was not justified bv law Held fuilher 
that the appellant was entitled to interest on his 
decree and also to lus costs Unless there he 
something in the contract of parties which neces 
sardy implies the opposite the date when one 
party enters into pos ession of the property of 
another is the proper date from which interest 
on the unpaid price should run on the one hand 
the new owner has possession use and fmits 
and on the other band the former owner parting 
with those has mteres t on the price This is 
emind in principle and warranted by anthontr 
Fludyer v Coeltr 13 Fm Jun 25 per Sir ll 
Grant OrttnocL Harbour Truatets v Glaagoto and 
S TT Nailtray Co imo) S C 60 In re Slitling 
and Dunfermline JJadimy Co 10 Dunlop SOS 
per Lord Cowan and Dirtb v Joy 3 II L C 
uf.j SOO pee Lord Bt Ltonarda r*TASLAl. Chum 
nan v ilimciPAi. CoMsiissio'iEa tor Crrr or 
15c»i*i.Y (1918) L L. E 43 Bom. ISI 
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BOMBAY CITY MUNICIPAL ACT (BOM HI OF 
1888 AS AMENDED BY BOM ACT V OE 
1905)— con/if 

s 305— 

31untcipal Com 

miesioner — \ofice di«o5eifte»ice of — Prtiafi streets — 
LeieUiny end draining of — LiahiUti/ of oienera of 
seieral preiawet— Dinners of building sties — Build 
trigs constructed by lessees on the sites— Premise iihat 
are — Construction of statutes The owner of a large 
plot of land sub divided it into a number of building 
aites which ho arranged on either side of a private 
street which was projected to run through the plot 
Those bnitding sites were lot to lessees (of whom the 
appheant was one) for a period of thirtv years 
at the end of the period the Ic see was to remove 
the bnitding put up by him unless tho lessor pur 
chased it Under the terms of the lease the lessee 
was to contribute rateably to tho expenses of 
maLiog repairing etc all ways roads etc Tho 
applicant was one of those lessees Ho built a 
house upon one of thoso sites and let it to tenants 
from whom he received rent Tho Municipal Com 
missioner of Bombay issued a notice to the appli 
cant under s 30o of tho City of Bombay Municipal 
Act (Bombay Act III of 18S8) calling upon him to 
levek metal dram and light the pubhe street in 
front of his bodding The applicant faded to 
comply with the notice for which be was prosecuted 
under s 471 of the Citv of Bombay Municipal 4et 
1888 He contended that he was not the owner 
of the nemises within the meaning of s 305 of tho 
Act Tho Magistrate overruled tho contention 
and convicted hVm Jlild that tho mere owner 
of the land who bad let it out under a bmidmg 
scheme for budding purposes was not the owner 
of the property because tno property contemplated 
by 8 305 necessarily embraced buildings whether 
erected or to be erected and the Legislature 
regarded him as the owner of the premises who had 
the right to receive rent in respect of that property 
The word premises occurring in a 305 of the City 
of Bombay Municipal Act (Bombay Act HI of 1888) 
must be presumed to have been used by the Legis 
Utnre in its legal sense as referring to the particular 
land of property which forma the subject matter 
of the group of immediately preceding sections 
of the Act That group (as 302-^07) has reference 
to streets made for the use of buildings or buildmg 
sites The dominant idea running through the 
S3 302—304 IS that of bmldmgs either erected 
or projected That is tho kind of property dealt 
with in what has gono before s 305 and therefore 
that 13 its preeimsio It is a primary rule of 
interpretation that a word having a popular 
meaning ought to bo construed lu that SLiise Ono 
exception to that rule is that unless there is some 
thing to tho contrary in the contest words of 
known legal import aro to be considered as havm^ 
been used in their technical sense where tho law 
has attached that sense to them Kufebob v 
RAXCnaUDRA BhaSIUB hlAKTRl (1010) 

1 L. E 84 Bom 693 

Pmafe street— 

Netcer pipe laid by Munieipahly 6f/ofe the Ad of 
JSS8 came tnto force — Sever pipe carrying aullage 
from houses abutting on the slreet—SIreel ineluass 
houses on either side — Jteguisition by the J/unieipa 
Iify to hvel and drain such streets Along (wo lanes 
t n nun as the Hanumsn Cross lanes in the City 
of Bombay the Municipality of Bombay laid a 
eewer pipe In 1880 or 1833 for tho purpose of 
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BOMBAY Cmr MUNICIPAL ACT (BOM IE OP 
18SS AS AMENDED BY BOM ACT V OF 
1905)— con/rf 
S 335— 

carmn~ aullaae from houses on either side of 
the lanes hnder the provisions of e 30o of the 
Citv of Bombar Municipal Act (Bombaj Act III 
o! the ilunicipshty issued e notice csUing 

upon owners of the houses to level metal dram 
and light the lanes in question Tlie ownera 
having failed to comply with the notice tho 
Mnniripahty pro ecutcd them contendmg that 
the cotic was properly issued since the sewer 
laid m the lanes did not mal e them public streets 
and the street did not include houses on cither 
side of the stre ts — Utld that the lanes in ques 
tion having been sewered since 1833 they were 
public 6tr et and s SOo of the Cil\ of Bombay 
Murucipil Act (Bombay Act HI of I88S) had no 
appl cation UtU further that the term street 
as u ed in the Act included houses on either side 
of the treet Estpepos v RAaipao \ISKTA^ATH 
(ISIS) I L R 43 Bom 122 

s 3492 — bJiliing — Addition 
r/ lot) roowit at Ike lop tn the rear of Ike bHiMin} 
— Pa inj If 6 keijhl The applicant was con 
Tided of infringing the provisions of a 349B of 
the Citt of Bombay Slunicinal Act (Bombay Act 
III of 1% >) m that he added small bath rooms 
to the third and fourth fioors of his old residen 
tial hou e though the additions fell below the 
original height of the house Tlio applicant 
baring applied llild reversing tho conviction 
that the act of the a cuaed fell outside the pur 
new o! I 349B of the Act becaase ho had neither 
erected nor raised his building within the mean 
mg of the section Euteror t KkLUJi\n (1017) 

I L R 41 Bom 741 

— . S 877^ — ifuntcipal Commiaaiencr— 

hegleeltd premttu — ^u^lce to remote nmsanee— 
Ma^ietraUe dMCrefion The accused was served 
with a notice of requisition under s 377 of the City 
oi Bombay '^I(mlClpal Act 1888 requiring him to 
remove filth rubbish heaps of cvickera and etabto 
refu e from a largo piece of vacant land belonging 
to him He failed to comply with the requisition 
and a pro ecution was instituted against bun 
The itagi tratc viewed tlie pecmi es and having so 
viewed them but without hearing any evidence 
acquitted tho accused as the premises did not 
appear to h m to be in a filtl y condition — JJ<fd 
that the premises having appeared to the Com 
niLsSiouer m a filthy condition the notice wae 
validlv IS ucd under s 377 of tho CiM of Bombay 
Huniciial Vet 1838 and that there having been 
a non corapl anee with the notice the offence 
was comilete lldd further that the Msnstrate 
was wreng in acquitting the accused on the sole 
ground that the premises did not appear to hun 
to be m such a condition as to justih the issue 
of a notice under a 377 S3 of the City of 
Bombay Municipal Act 18&8 enacts that the 
only condition precedent to the valid usno of a 
requi ition is that it shall appear not to the 
JIagistrate hut to the Commi sioner that the pre 
mi c$ ail in tho condition specified in the section 
EsifEROB t PiJA BAItADm SniVLAL SIOTJLAI. 
(19101 I L R 84 Bom 346 

SS 3"9 3"9A — Orerrroiftfisy qf 

Joint— ^ elite to oMt Iht tiuijontt — Semes of 
fioliee — Oirner — Poome in o butidinj Itl to different 
fenda/t— Oivrrrouifinj by lenanlt~\oliee to Iht 


BOBIBAY CITY MUNICIPAL ACT (BOM III OF 
1S88 AS AMENDED BY BOM ACT V OF 
190S)^onfif 

SS 379 379A— coii/d 

otener The notice contemplated by s 379A of 
tho City of Bombay ilunicipal Act (Bom Act III 
of 18S8) should be given to the owner of a budding 
in cases where the owner has let rooms in the build 
mg to separate tenants who cause overcrowding 
UOMCIPAL CoSIMISSIONER FOP THE CiTY OF BOM 

BAYt MAVnrBADAS (1911) 

I L R 36 Bom 81 

g 390 — Foelory — Jfunictpal Com 

tnunoner permueion of — Unautkorieed factory 
The accused obtained tho Municipal Commissioner s 
permission fs 390 (f) of the City of Bombay 
Municipal Act 1638} to establish a hand loom 
factory worked by an oil engine but by means 
of tins oil engine he also established a flour mill 
without any permission llio accused was 
therefore charged with the offtnee under s 390(7) 
of the Act Held that the accused was guilty of 
a technical offence under s 390(1) of tho City of 
Bombay Municipal Act, 1888 for although tho 
accused had leave to e tablish the hand loom 
factory he had no leave to establish the flour mill 
factory which was not the less another and a 
separate factory because it happened to he worked 
by the same power which it was proposed to employ 
in the permitted factory Emfesof t MewJ 
Dauodasdas (1909) I L R 34 Bom 344 
■ S 294 — Indian Pailwaye Act (/t 

of I$90) t 7— Vet by Pailvaj Company of tH 
premises for storing limber — License from Iks 
JUuntctpal Commissioner for the vse not vccesiary 
The Agent of the Gicat Indian Fcmnaula Pailway 
Company having been charged m the Presideooy 
Bfagistnte s Court at the instaneo of the Bombay 
Momcipahty under s 301 (I) (d) of tho City of 
Bombay Municipal Act (Bom Act VIII of 1883) 
with ImriDg used tbo Company s primisea for 
etormg timber without a license granted by tho 
Municipal Commissioner the Presidency Mspstrate 
record^ evidence and referred the following 
question under s 433 of the Criminal Procedure 
Code (Act V of 1898) — Do the statutory powers 
given to tho railway Company (s " of tho Indian 
1 ailways Act IX of 1890) preclude the ncces-ity 
oi obtaimng a license from the hlunicipal Commis 
eioner to use premises in such a manner as ts 
ncccEsaty (or the convenient making altering 
repainng and using the Railway 7 l/eld that 
no such license was necc sary S 7(l)oftheIn<iian 
Raitnays Act (IX of 1890) authorizes the RaiJnav 
Almim tration to do all acts nece ar\ for the 
convenient inoking mamfaininc alterin'’ repairin'’ 
•nd usins the Pailwav notwithstandmg anytLii g 
n anv other enactment for the time being m 
foree The storing of tinih r was nec saarv for 
the conrenient making etc of the Railwav line 
Under s " sub s 2 of the Indian Railways 
Act (IX of IS'H)) the Governor General in Couneii 
and not the Slonictpal Commi sioner has the 
control of the RsUwnv Administrat on m the ex 
erciso of its powers under subs 1 ilrviciPAl. 
CoUMISiilOvEK F lOi-BAl I CpEAT IVDIAM PeJT 
rcstxA Paitw t CtMPVVT (I'Hls) 

I L. R 84 Bom. 252 
- The expre ion oil la scl 1“ 

includes sweet oil It is no defence for itonn^ 
oil without A license tc> sav the Commi sioner 
tefn ed ouc 1 vetRoB r NiBAgsDA- 

I L.R 45 Boa 1076 

\ "i 
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BOMBAY CITY MUNICIPAL ACT (BOM III OP 
1888 AS AMENDED BY BOM ACT V OF 
ISOs) — concld 


See Land Acquisition 

I L R 45 Bom 725 
ss 296 soi- 
ree ANTE 

I L R 42 Bom 462 

• ss 418 461 cl (o) — Byt law for 

vxighls and meatures — la^dify of the byelaw — 
Becognition of certain meaevree only for ela^ardiza 
tion — All measures in itae should be reeognt ed— * 
Zleatures of phara and pyl — New measures of 
ntaph and maph The llunicipal Corporation of 
tie City of Bombay framed the following bye 
law under the powers vested m them by a 461 
cl (o) of the City of Bombay hlunicipal Act (Bom 
Act ill of 1883) I — No tenant or occupier of a 
^op stall, or godoim or etandmg m a private 
market shall keep at such shop stall godown or 
standing any weight or measure which baa not 
been duly verified by compariaoa with the standard 
weight or measure and stamped in accordance 
with the provisions of ss 418 and 419 of the Act 
Held that the bye law was invalid ander the 
Mumcipal Act in so far as it p-obibited the keep 
mg for use in a private market of a measuro 
which had been in use in the City but of which 
no standard had been kept by the Commissioner 
as required by s 418 of the Act In re dlVBAJ 
Diuitji(I 907) I L B 41 Bom 586 

BOMBAY CITY POLICE ACT (IV OF 1902) 

<9ee CniMivAL ntocGumiG Cose s 514 

I L R 42 Bom 400 

BOMBAY CIVIL CIRCULARS 

See Bosibat Hion Coubt 


BOMBAY CIVIL COURTS ACT (BOM XIV OF 
1869) 

ss 8 26— 

See Ldiitation Act 1903 Sch I Art 
152 I L R 43 Bom 376 

s 18— 

<Sec Land Acquisition Act (I o^ 1894) 
s 54 I L R 38 Bom 337 

See Limitation Act 1903 s 6 

I L R 45 Bom 607 

j),toree Act {IV of 1869) ss 

4 C 7 8 and 15~DteTte for dissolution if mar 
riage — 4«ntant Judge — Jurisdiction Section 16 
of the Bombay Cinl Courts Act (XIV of 1839) 
docs not authorize any reference to an Assi tant 
Jndgo to decide a suit under the Indian Divorce 
Act (IV of 18'’9) TaoMAs Fbench t Julia 
rnG\cn(1914) I L R 39 Bom 135 

■ 8 24— 

See Jurisdiction or Civil Courts 

I L n 35 Bom 264 
iS<e Restitution or CoNJuOAL riOBTs 
I L R 34 Bom 236 
■■ Part V — Junsdictlon a! Assistant 

Judges — Sui< cogni.Mlle and heard by the First Class 
Subordinate Judge — Appl cation to the Court tf (Jle 


BOMBAY CIVIL COURTS ACT (BOM XIV OF 

1869)— eonfd 

■ Part V — contd 

BistrsctJudyefortranifer— Transfer of the appheahon 
tolht Assistant Judge-^rder of the Assiitant Judge 
for Iran fer of the suit to the District Court— Cuif 
ProeedureCodelictVofim) s 21 The pUmUfl 
Hcd a suit in the Court of the first class Subordi 
nato Judge claiming R18 797 The suit was heard 
by that Judge for some days and then the defend 
ant filed aa application m the Court of the District 
Judge for transfer of the suit to another Court 
The District Judge transferred the application to 
the Assistant Judge for disposal The Assistant 
Judge heard the application and ordered that the 
suit bo transferred to the District Court for 
The plaintiff having objected that the ord^r of the 
Assistant Judge was without jurisdiction iiela 
setting aside the order that under the provisiona 
of the Bombay Civil Courts 4ct (\IV of 1569) 
Part V tbe limit of tbe Assistant Judze s jun die 
tion for tbe purpose of heating suits is HIO 000 and 
that in case of suits and applications •when the 
valneof the subject matter does not evceed H5 000 
an appeal m appealable cases lies to the District 
Judge The Assistant Judge is therefore not a 
Judge of CO ordinate jurisdiction to the District 
Judge He IS therefore not a Jndgo of the District 
Court and the order complained of was not made 
by the District Court which alone bad 
S 24 of the Cinl Procedure Code (Act V o; 
1908) empowers the District .Court to withdraw 
any suit and try and dispose of it The suit with 
drawn bemg for a sum evcoeding the 
of the Assistant Judge be could not try and dispose 
of It He was therefore 

District Court as contemplated by the eeticm 
which must be a Court of 
diction Haji Umas Abdul 
MCTNCHEWKIOIO) I L R 84 Bom 411 

s 32— 

See Boubav Court or Wards Act (Bo« 

AoiIo,I90.)j» 3J3 

Ciiif Procedure Code 

r of isot) s 37~Deeree— Court of irorcfs 

made party after '°"'^,^r^‘*^Court 

oflke^Court to execute Us own decree The Court 
which passed the decree has jurisdiction to 
proceed with the execution notwithstanding that 
Jftcr the decree tbe Court of Wards has become 
s party to the evecution proceeding Copal Apag* 
■r\eskatrao Konherrao I L P 38 
followed Bandoo Krishna t 
(1914) I L R 38 Bom 66- 

BOMBAY COTTON TRADE ASSOCIATION 
RULES 

iSee Contract Act (IX OF 18 < 3) s 47 

I L R 40 Bom 517 

BOMBAY COURT OF WARDS ACT (BOM I OF 
1905) 

S 3 (c)— Bom&ay Ciuf Courts let 

(\/I of 1869) s 32— Collector— Court of TTards— 

Ooternment officer suif against — JurijJ>cl»o»i of t e 
Suiordinate Judge When the 
appointed a Court of Wards under s 3 (c) ot tte 
Court of Wards Act (Bom Act I of 190o) be i^s an 
officerof Covemraent and the Su' ordnafe Jud 
Court cannot entertain a enit against him having 
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BOMBAY COURT OF WARDS ACT (BOM I 
OF 1905)-<onW 


BOMBAY DISTRICT MUNICIPALITIES ACT 
(BOM III OF 1901)— 


S 5{C)~COrtd 


ss 2 46 and 67— eonid 


regard to a 31 ol tlie Bombay CnA Courts Act 
(\I\ of 1869) Siuva ( Mimzis (1912) 

I L R 37 Bom 313 

ss 31 32 — 5 i3’ o/<A« Coart o/ narila 

^cf (Bom -let i of J9Jo) not r«lrosj>€eftte S 32 
of the Court of B ards Act (Bom Act I of 190o) 
xrasnot int nded to apply to pending suits In 
terms it refers to suits brou^^ht by or 
against a Government mrd S 3_ must b“ read 
with s 31 irhi li provides that b fore such a suit 
IS brought notice shall bo delivered to or left at 
the ofhee of the Court of B arcls Thus s 3 do s 
not apply to suits pending -t the time of tho 
assumption of superintendence of the wartl a 
estate by the Court of Wards Habi Govisd t 
NaRSIVOEIO KONHESEiO (1913) 

1 L R 3SEom 194 

_ 5 14 — of cfoims— Pw?lifotion 
of notice in Goiernm rt Gi cl e — JTurtfer ptifhca 
iton of notice duirolte Under s 14 (1) of the 
Court of Wards Act (Bom Act I of I90a) it is 
desirable that there should be some further 
publication of the no ice calling for claims than 
the mere publication m the Coicrnrient Ga cUt 
SSANEAB OtVA I SSTtAeiTai \ALLa%DltAI 

I L R 44 Bom 493 

8 16 — 

Set Ltmixatioi Act 190S s 19 

I L R 44 Bom 871 

83 31 82— 

Sit Ctvii, PsocEDCBE Code ( \ct V or 
1908) 9 0. 1 L R 40 Bom 541 

- — ■ — Oujnral Toluldar » 

AeUBom Acl of I8SS) t 20(3) — 9i(i< 
a Taluldar on a honl—Eetate of th Taluldor under 
the management of th Tahddan ^iUhtnent Off r 
— Appointment of th TahiUlm Sellhmfnl Off cr 
as Court of ITordf— Suil ajiinjt Talulhr bp the 
creditor — JaliiJdari ‘i<ll!c7ncnt Off rr not n veces 
eanj p-irtj— Police of txat to the officer \ «it by 
a creditor against a Talultdnr vihosc estate is 
under the management of the Taluhdnn Settle 
ment Officer unler a rotitieation i sued uiidcr 
B 3 (c) of the Bombay Court of B nrds Act IOOj 
13 maintainable although no notice of suit has 
been given to the Taluhdati Settlemen Officer 
under s 31 or that officer is not made a | artv to 
the suit under 8 3- of tho \ct Hargovind 
Folcha’id t Bii Hinnsi (19 0) 

I L R 44 Bom 9S6 


BOMBAY DISTRICrr MUNICIPALITIES ACT 
(BOM m OF 1901) 


. — ss 2 48 and 07 — stttrfaMuw 

eipal Offeer — Suit for damages far uronful di; 
miesaJ Blicna District Bunicif ahtv evcrci lo 
the power given to it b> the District Municiiu 
Act (Bom Act III of I'^Ol) or the statutorv ml* 
made under the \et di mi es an officer of th 
Municipality that is an act done or purportin 
to have been done lu pursuance of tho \ct wilhi 
the meanlng'ol s 167 an 1 it was coDsntDentl 
held that the suit was out of time Mcvici 


TAiOTic or Ratnaquh t Vasodeo Balerishsa 
( 1915) I L R 39 Bom 600 

SS 2 and 65— that the Ahmed 

ahad Municipality was competent to make I ulcs 
for tho enhancement of property tax Amba 
L tL SABA&nAi I The Admedabad Mcmcipality 
I L R 45 Bom 611 

-5 3 (7) — Notice of new buiWinjj— 

PceonstruclKig side wall of a house on its oldfounda 
tton not neee»(irify nete building — Building inter 
pretalion of The accused owned a house one of 
the aide ualls of which had fallen doirn Be 
rebuilt it on ita old foundation without having 
previously obtained permission of tho Municipal 
it> He was there upon charged under s 9b of the 
Bombay District Municipal Act (Bom Vet III of 
1901) for having erected a building without peimia 
Sion of the Municipality dield that the 
accused committed no offence under s 9b for it 
could not be said as a matter of law that the 
material reconstruction of a small wall must con 
stitute the erection of a building Emperor v 
Katelhan Sarderkhan I L P 3S Bom 38 
distinguished Per Curiam It is tecognized m 
England to be a rule with regard to the effect of 
interpretation clauses of a comprehensive nature 
that they are cot to be taken as stnetlv defining 
what tne meaning of a word must be under all 
eircum tanees but merely ns declaring what things 
may be comprehended within the term where the 
circumstances ie]uire that they should The 
Ouenv The Jueitc*s of Cambridgeshire 4J <t 
E -/SO 3fiux T dacobs L P 7 // Z and 

Vapor ele of Poitsmonth'c iSmilA L P lu App 
Cos 36i followed Emeeror i B H Ds ^oCZA 
(1911) I L P 85 Bom 412 

— The compound wall of 

a house is include 1 in the term BuildiOe as detined 
b> s 3 EMPEPrr i IUmeao 

I L R 45 Bom 1151 

- - — — ■ iHterprt alien 

Ipire/enee !» not n building The term 
liuldmg as d fined in 3 cl (7) of tho Bombay 
District Municipalitie Act 1901 docs not includo 
an ordinary wire fcnc“ LuPERor i Panchodlai 
( 191 ) I L R 41 Bom 563 


5ee Cpiuinal ProcEULTB Code s Po 

1 L. R 37 Bom C55 

S 40— 


S '<1 


L L R 45 Bom *97 


• 5 iZ—Liabilit j of Council ors for mis 
apfiied funds — J/i»opp( ca'ion bj Secnlarj and 
aecoHRts clerk of Ifi diunieipal tp — dlsipplea 
fiOR tafcrprcloJion o/ — 5iiil6ylA Secretary cf Sla-e 
for Ind a «n Council Tho Secretary of State for 
Inlia in Council sued to recover a sum of monev 
from the defendants the fir^t two of whom were the 
Seentary and aoconnta clerks of a Muni ipalitv 
the Te«t being the Councillors thereof Th* sum 
daimed was the 'VIomcipal men v embezz*ed bv 
d fendants "Nos 1 and 2 The lia'ihtv of tho 
remamiD" def ndants (defendants Nos 3 to 12) 
wasbaednpoas 42 of the Boiabav D Inct Mani 
mpahties Act (Bo I of l^Ol) De**ad 
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BOMBAY DISTRICT MUNICIPALITIES ACT 
{BOM in OF 1901)— conW 

■ ' ■ - — s 42 — confd 

ants l<os 3 to 12 contended that b 42 was not 
applicable inasmuch as the embezzlements by the 
paid servants of the Municipality ivould not amount 
to misapplication of the Municipal funds withm the 
meaning of the section The lower Court over 
ruled the contention and decreed the suit Tlie 
d fendants Nos 3 to 12 having appealed to tho 
High Court Held confirming the decree that the 
operation of s 42 of the Bombaj District Muni 
cipahties Act (Bombay Act III of 1901) was not 
restricted to misapplications made bj any Coun 
cillor or Councillors but it applies to anv mi» 
application by whomsoever made Per Bachelor 
J — The context in which the word mis 
application occurs indicates that the word is 
employed rather in the broad and popular sense 
than in the narrow or etymological sense Thero 
is no icquiiement that the misapplication must bo 
by the Councillors themselves or by any specified 
persons whatsoever and tho uso of the passive 
word happened seems to suggest also that tho 
scope of the section extendi to a mi appropriation 
of the Municipal funds by a Municipol emplojee 
provided only that tho misapp opnation was faci 
fitated by tho Councillor ro s neglect of their 
duties Per Havward J — Any diversion of 
funds however caused from th ir proper purposes 
would be covered bv the wids term misappliea 
tioa and it is in that wide sense that the tern bai 
been introduced into s 42 of the Act It bas 
purposely not been restricted to a misapplication 
to which a Councillor shall have been a party 
but bas been applied expresslv to a m sapplica 
tion which shall have happened through or been 
facilitated by groas neglect of duty b% a Councillor 
that IS to sav which has happened by any other 
o^enev through the gro« neglect of a Councillor 
Mawihl CiaoAOAS I SECRETatiY or State FOB 
iNDudOlfi) 1 L R 40 Bom 168 

ss 50 54 — Suit for damages agnmst 

Mnnicipalify — ]iIunKipaUti/-~PeclatnaUon 
of the led of a tanl for Jiltinictpal Colton Slarle'-— 
Dainaffc cattsed to pJatniiff s goods bi/ svdden and 
extraordtnarif heavy ram — Burden of proof as to 
iiegUgtve in t7te reelnmcifion tiorl — iSuil not matn 
tatnahle — 1 i» major The Bubli Mumcipabty 
a body corporate under the District Municipal Act 
(Bom Act III of 1901) took steps to provide a 
Municipal Cotton Market and they selWted for 
that purpose a site of a large and ancient tank 
which had largely silted up The southern bound 
arv of the tank was an erabaokment In reclaim 
ing tho bed of the tanl the Municipality utibzcd a 
part of the embankment and made provision 
to prevent tho flow of water In the month of 
June 1907 tl ere was a sudden and extraordinary 
heavy rainfall at Hiibli which practieallv over 
flooded tho w hole Municipal area ani a quantity 
of goods in the ] Umtifl s Ginning Factory which 
was to the south of the tank was y asl od awas or 
damaged Thereupon tho plaintiffs brought a 
suit again t the "Munieipality to recoscr damages 
alleging negli''enee on the i art of the defendants 
in carrying out the reclamation work Tho 
d fenlants denied the plamtiffs allcgaticm and 
answered that the damage to the plaintiffs goods 
was the result of the abnormal heavy ram lu June 
1907 and that no precautions on the part of the 
defendants could Lave averted the damage UttJ 


BOMBAY DISTRICT MUNICIPALITIES ACT 
(BOM in OF 1901)— eon/if 

«S 50 54 — eonld 

that the suit was not maintainable The onus of 
proof of negb^encelay on the plaintiffs and if 
the neglect m the execution of their statutory 
powers and duties was not brought home to the 
Mnmcipality a suit against them must fail as being 
nnsustainable m law howsoever great the damage 
tho plaintiffs might have suffered from the extra 
ordmary flooding uncontrolled by the old tank 
dam Per Rao J — The damage was mainly, 
if not wholly attributable to the extraordinary 
fall of ram It was an occurrence m the nature of 
tis major {or which tho defendants were not res 
poDsible MtTincipALrTY of Hubli t Luers 
lirsTBVTio Biiii (1011) I I R 35 Bom 492 


S 58 — Irnga'ion 4c< [Bom Ac VII 

of J879) — Drainage cut — Drainage channel — Neglect 
of prop r repairs bj local bodies — Flow of water 

across the road info plaintiffs feld — Damage . 

lAobilitij of I cal bodies — \onfeasance~I-eglect of 
htghcays IVhero drainage water passing along 
a certain drainage cut owing to some default 
instead of flowing along the assigned channel 
flowed across the road into tho plaintiffs field 
and caused damage to the plamtiffs and the 
damage was found to bo dne not to tho authorized 
drainage work but to the neglect of the drainage 
channel which the Municipality was bound to 
repair Held that tho Jlunicipality was liable 
to the plamtiffs in damages Per Curiam Tho 
exemption from liability of local bodies on the 
ground of non feasance is confined to neglect of 
highways and does not apply to drainage works 
earned out by tho local bodies for their cenve 
nicnce which they are bound to mamtam m a 
proper state of repairs so that thev shall not be 
a nuisance to the neighbouring owners Berough 
of BalhvTSt r ilaepherson 4 App Cos 2S6 JHunt 
eipaUty of Picton v Gelderi 11883] A C SU 
referred to Dholka Tottt MrticmAiJTY v 
Patec, Desaibsax (1913) I L R 88 Bom 116 


g 69 — Special sanitary Cess — Owner of 

private latrines conneelmg them with Municipal 
seaer— Authority of Municipality to levy cess 
The plaintiffs built on their premises private 
latrmn which were cleansed bv manual labour 
After sometime tho plaintiffs were allowed by the 
ntuniripality to coruicct the latrines with the 
Municipal sewer and this was done at the plaintiffs 
own expense The plamtiffs were thereafter called 
upon to pay a special amtary cess which tho 
defendant Slumcipabty claimed to be entitled to 
levy under section «9 (6) (vi) of the Bomhai 
District Municipal Act 1901 Tho plamtiffs paid 
the tax under protest and brought a suit for the 
recovery of the amount paid The lower Courts 
allowed the plamtiffs claim on the ground tliat 
tho plaintiffs at their ovm expense connected the 
privies with the Alunieipal sewer and Jhe Munici 
palitv did not make arrangements for receiving 
and conducting sewage into Municipal sewer 
On appeal to the High Court Held di mt mg 
tho plaintiffs suit that it was clearly tho intention 
of the Act that if tho Municipality provided a 
sewer for receiving tho sewage and th© owner of 
private latnnes connected them with the sewer 
end then tho Municipality provided tho water 
althoogh it might bo at an additional cost to the 
owner for carrying tho sewage from the latrines to 
the sower tho latrines were being cleansed hy tho 
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EOMBAY DISTRICT MUNICIPALITIES ACT 
(BOM in OF 1901)— 

s 59— foiiW 

Mamcspal \geney and the Jluni ipility were 
entitled to levy a special santitary ccaa AnaiEDA 
BAD Mcmcipality « The Gujaiut Gd>m\g aud 
J lANCTACTCHIXa COMFAST LtD 

I L R 44 Bom 527 

s 65— 

5ee s 2 I L R 45 Bom 611 

ss 70 113 and 122 — PaW»c street — 

Projalion — ProjtcUng a thop board tnlo a pnNie 
eircet tcilJiout p<rmi!Sion or tcUkoA payiag /cm— 
Surat Cilj Ilunieipalitya Dy Ijwi 3 and 10 — 
Bj Jau) not ultra tires The accused rented a shop 
cn a public street and projected therefrom a shop 
board into the street without haring obtain^ 
petmii ion of the Municipalitj and without paying 
the fees prescribed in that behalf by the Muni 
Cipalitv in Its bylaw 10 On pro ecution for 
oSenees under as 113 and 1 . of the Bombay 
Dutrict lunieipalities Act 1001 the accused con 
tended that bj law 10 was ultra tire* Ihld that 
the br law 10 was not ultra tires of the Munici 
palitv and that the accused had contravened the 
bylaw Embepoh t NaGiSDts (1918) 

! L. R 42 Bom 454 

ss 92, 96— Erection of a n<u> baildmj 

“rfpphfflfiort (o j/unieipa7i<7/or •^KTmn$ion—Con 
ditien re^uinnff the owner to keep «rfu« tpaee 
taeant for widening street — C ondtt on not lahd 
The plamtiS applied to the ^Iunl«lpallty for Mr 
msiicn to rebuild her hous The Mimi ipaht} 
granted the p rmusion on the conlition among 
oth n that sh should in rebuilding tbo hou o 
keep a specified space vacant and unbuilt upo i 
for the improvement of the street by widening it 
The plaintiS disregarded tbo condition and built 
upon the speciucd space Thereupon tho Muni 
cipahCy having thcreati.n d tho demoLtion of tho 
hou e the plaintifi brought the present euit for an 
injunction restraining the Municipality from doing 
eo Held that under e 90 of the Bombay Di Inct 
Municipal Act (Bom Act III of 1091) tho Muni 
cipahty was empowered to prescribe the location 
of the building in relation to anf street existing 
or projected as they think proper wheri.as in tbo 
present case they had prescribed the location of 
tho building in relation not to the existing street 
but to a street which might come into existence 
in the future Tho object of tho JIunicipahty 
in imposing tho condition was not for tho purposes 
of sanitation or ventilation but to get tv set back 
which could not be obtained under s 0- of the Act 
If tho condition of tho permit were complied with 
the plamtiS would have to give up or keep vacant 
or unproductive a considerable portion of her land 
and lha Mnnicipohty would have tho opportunity 
of paying compensation for it at any time they 
might feel disposed to do so which would bo con 
traiy to the provisions of s 92 which contemplates 
■that when a set back is determined upon compen 
sation should bo paid to tho owner and that tho 
plamtifi was entitled to an injunction as prayed, 
^ueeri Emprees v Veerammal 1 L B 16 Had 
S30 referred to Bit Fatua t Ba'sdeb Mcwi 
cibautv(I 014) I L. R 38 Bom. 537 

s 96— 

I L R 35 Bom 412 
1 L. P SS Bom. 597 


BOMBAY DISTRICT MUNICIPALITIES ACT 
(BOM III OF 1931)— coiifj 

s 96 — contd 

• • • - - Application to JIuiii 

etpahli/ to reconstruct a house buildtny lalcortes— 
Permission note to rebuild the house—I ennis 
ataniobutldbaleontes indefinitely delayed — Build 
iny of balconies — Indefinite delay inconsislent uilh 
tho District llunicipnl Act {Bom Act III oj 1903) 
On tho 3rd July 1903 the plaintiff applied to the 
AJunedabad Municipality for permission to recon 
struct his house building balconies on its two sides 
On the 29th July 1903 tho Municipality i ued 
a permission note giving the plaintiff per 
mission to rebuild hia house and informing him 
that as regards the building of the balconies his 
application was placed before the Managing, 
Committco and that until the permi&sion was 
granted he must not do any work m that re pect 
The plaintiff not hav ing heard from tho Muni 
Lipality ho built tho balconies On the 4th Au^uvt 
1904 the 3funicipahty called upon the plaintiff to 
remove the balconies and his apphcation to the 
Municipality to reconsider their decision having 
failed he brought a suit OsSmst tho Municipality 
for an injunction restraining them from removing 
his balconies Held that tbo plaintiff was entitled 
to succeed There being no subsisting prori loual 
ord r refened to in s 96 sub s (4) (o) (ii) of the 
District Municipal Act (Bom Act III of 1001) 
tho plaintiff was entitled to the hbertv of proceed 
ing allowed by sub s 4 After tbo expiry of o le 
month tbo order as to tbe bal onies was spent 
and tho ilaintiff became entitled to proceed with 
tho propo ed work Per Cunam Lndcr t e 
ihstnet Mimi ipal Act (Bom bet III of 1001) an 
applicant is not to be reatramed from proceeding 
with hia work merely bocau o a provi lonal ord r 
which IS expressly limited to one month way 
have been issued months or even years caiUci 
An order directing mdoffnite delay isinconsi ent 
with the District Municipal Act (Bom Act III f 
1901) AnSIEDtUAD MtrSICtPALIT'^ I FstJ! 
KuDERflOlI) I L R 36 Bom Cl 

■ - J/iifticipafit J~P rmissioii of tie JIu ii 

ctpalitj—Buildiny a uinfi uhich hitfall itdou ^ 
Absence of permission — Creeling a buildi '7 
Tliw accused applied to the Munwinality 
on tho 19th April 1910 for leave to reconstruct 
a wall of his house which had (all n doiru 
Under eub s 4 of e 9U of tho Bombay Municipal 
Act (Bombay Act III of 1901) tho Municipal 
ity had one month within which to make 
known their deci ion and on the IJth Afay th'“y 
issued an order to tho accused prohibiting him 
from niakmg tho reconstruction In the mean 
white on the lUh 3Iay tho aectued reconstra te-l 
tho wall Ho was therefore prose'‘uted und r 
s 9G of tho Act for having reconstructed the wall 
without the permission of tho Mnnicipalitv bu 
tho Magistrate relying on the ca o of Que n 
Empress V Tippani Pitanlals Un Cri Cas 
acquitted him On appeal — Udd reversing the 
order of acquittal that the accused had erected 
a building witbiu tbo meaning of s 90 of tbo 
Bombay District Slunlcipal Act l^V)! smee tbo 
rebuilding of tbe whole wall which bad fallen down 
was a material reconstruction or an erecti n of 
s buldiug as defined in the explanation to tho 
ae tiOQ Que n E nyress v Ti lus Patan Ps Cn 
Cri Ca* 49'' is not an a nder the new 

Act EurtEOS V m (1910) 

238 


See 3 3 
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BOMBAY DISTRICT I^UNICIPAUTIES ACT 
(BOM III OF 1901)— confi 
5 QQ—tontd 

Ftrtnxsixon to lutM a 

fTxvy granltd xindtr sub s (2) — Subsequent order 
by the Munxcxpaliiy rtioixng the ^lemMOon — 
Legality of the order The plamtiS applied to the 
Municipality on December 1 1913 for permission 
to build & privy on his own land The permission 
was granted by the Municipality on 22nd Decern 
ber under sub s (2) of a 06 of District Mom 
cipabties Act 1001 On January 8 1914 the 
Municipality acting on the resolution of the 
Managing Committee gave notice and passed an 
order to the plamtifi not to build the privj until 
further orders The plaintiS having sued for the 
cancellation of the order of January 8 1914 as 
ultra tires Held that the order was not legal 
in the absence of any power to cancel the permis 
slon once granted under sub a (*’) of s 9b of the 
District Municipalities Act 1901 Emperor \ 
Kareen Ranjan 19 Bom L R 65 followed 
^ ITUAL DnOMlDEIi t THE AlIDAO McMICIPA 
lity(1918) 1 L R 42 Bom 629 

— — _ Rermujiott to butld—^ 

Permisiion once ^ran^ed cnnnot subsequently be 
cancelled — Sale of land by MunxexpaUCy — Absence 
of uri«en eoniraci of salt — Effect on, the lalidily of 
the sale It IS not competent to n District Muni 
cipality to revoke a permission to build which has 
ahead} been granted under the proMstons of s 06 
of the Bomba} District Slunieipal Act l<H)l 
Emperor v Kareem Panjan A/ioji {1016) 19 Bom 
L P 65 andTiiJlnlv A/iJaj J/tmictpafily (fWd) 
4S Bom 6''9 followed hero a District 

Mumcipalit} sells land without a eontraot m 
writing as reriuircd bv s 40 (d) of the Act is the 
sale valid I Abajx Stlaram ^ Trimlak Hunt 
cxpality {1803) 28 Bom 66 and laungandCo \ 
The Mayor etc of Royal Leamxngton Spa {1683) 
8 App Cas SI7 considered MeKiciratiTT of 
SuoLAPtrs t AfinrL Wahab 

I L R 45 Bom 797 
— Building an Otla tn front of 
a hone* — Ferinission of t^e not wtatned 

—Otla an additional structure — lermisnon neees 
sarj The plaintiff raised an Otla m front of 
his house without previously obtainmg permission 
of the Slunicipahty as required by clause (I) 

B 9 • of the District Municipalities Act (Bora Act 
III of 1901) Tlie defendant Municipality served 
the plaintiff with a notice to remove the Olla 
The plaintiff having sued for a permanent injnnc 
tion re trainmg the ■Municipality from removing 
the Otla alleging that the Mumcipalitys notico 
for its removal was illegal and ultra tires Held 
diomissing the suit that m ruiamg the Otla the 
plaintiff was seeking to add to an existing building 
which tie could not do without asking for pcrniis 
Sion of the Municipality under clause (1) s 90 
of the District Municipalities Act \utAH 

OAM JllTMCrTALITY t PlIAICllA-VD DaSIODAB (1919) 

I 'X R 44 Bom 198 

— 2 ermiisiun to huxld 

prxi j sit'scqu nthj reroi </ The plaintiff applied 
to tl 0 Municipalitv for permission to build a privj 
onhisown land and wasgivensamc under s Ob (2) 
of the Act Later permis ion was withdrawn 
UtU that the revocation was illecal Emperors 
hare n Ranjan 19 D I P Cj followed \mTAL 
Dno^DDEv r The Aubao Mcvicipautv 

I L R 42 Bom 629 


BOMBAY DISTRICT MUNICIPALITIES ACT 
(BOM HI OF 1901)— conrd 


' — S3 113 122 — Suit against Municxpalxty 
for re instating a stone remoied by xt — Plaintiff’s 
adterse possession — Munteipahly creature of the 
statute — Duties of Municipality — Municipal Dis 
iriei — Encroachment — Obstruction to safe and con- 
tenient passage — Aofice of removal— justification 
by reference to statutory poutrs In a suit brought 
against a Municipabty to restrain them from ob 
stnicting the plaintiff in re instating a stone which 
was imbedded in hia otla in its origmal position 
the lower Appellate Court found that the stone 
had been tn situ for twelve years therefore the 
Mumcipahty had no right to interfere with it as 
there had been advet e possession for the statutory 
period of the portion of the street occupied by the 
stone On second appeal by the Mumcipahty 
held that the Municipality was the creature of the 
statute with duties infer aha to preserve the 
passage along pnhhc streets It mattered not for 
the Mumcipahty whether the encroachment bad 
been in esiitcncc for 12 years or more Under a 
113 of the District Municipal Act (Bom Act III 
of 1901) the Mumcipahty might on proof that 
the encroachment objected to was an ^struction 
to the aafe and convenient passage along a street 
by written notice require the owner to remove it 
Section 122 of the Act empowered the Municipality 
to remove the encroachment which might have 
been put up after tbe place had become a Municipal 
District In the present case the Mumcipahty 
having failed to justify their action by referenoo 
to the said statutory powers tbe decree was con 
firmed Dasobe Town Mo'JiciPAtiTr v Tbitzm 
Amubbau (1013) I L R 88 Bom 16 

f 142 Held that a Municipality had 

power to order destruction of bad meat exposed 
for sale Eoipebob i Uaji Aboo 

I L R 45 Bom 193 

s 151 ( 1 >— Use o/prop«rfy /or a lime 

liln — Nuisance — Municipality to determine uhether 
the use IS or n likely to be a nuisance— Potter of 
the Court to interfere loith the discretion of the 3Iuni 
ctpaliCy The use of property for the purpose of 
a lime kiln would be a nuisance within tlio meaning 
of s 151 {If of the District Mumcipal Act (Bom 
Act III of 1001) and under that section it is the 
Municipabty who is to judge whether the use is 
or IS likely to become a nuisance to the neighbour 
hood The Courts will not interfere with the- 
cverci e of that power unless it can be shown that 
it IS exercised in an improper manner Non 

MAnOMED GuLASl " '' — 

(1919) 

s 169— 


See Civil Pbocedebe Code (Act \ of 
lOOS) 8 11^ I L R 40 Bom 609 
...■ ■ ■ Slunicipahty — Compulsory— 

Acfoisition of land — Compensation — Arltiraitori — 
Decision of District Court-Appeal—IIigh Courl— 
Conslruehon of Statutes Lo appeal lies from the 
docision of a District Court under cl (3) of a ICO 
of the Bombay District Municipal Act (Bom Act 
III of 1901) Wlicre a Statute creates a right not 
existing at common law and prescribes a particular 
remedy for its enforcement then that remedy alone 
must bo followed iroherhampton Rtio ITaler-. 
tnrks Co T Jlairkesford 6 C B R B 3v6 fol-- 
losred CncuiLAL N ibcdabd t Ahmedabad 
McvtciPAtm (1911) I Ii. R 38 Bom 47 
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BCMBA\ DISTRICT MUNICIPALITIES ACT 
(EOM DI OF 1901)— concW 

S5 161 (2)— 

S(t CpUIINAL rEOCEDCItE CODE 435 

I L R 43 Bom S64 

EOMEAY DISTRICT POLICE ACT (BOM IV 
OF 1S90) 

■ B 42 — Distriet Maijiilralt~Order for 

jrertrtlion of di crder — Prcmvlgation of Oe order-— 
Prt tree of tit 2Iag\ iratt at tie place vhen lie 
order t< premvlr^ted— Ultra, c«t«j order A Dis 
tnct ^fagi trate i sued a notification under the 
frovi ions of s 42 of the Bombay District Police 
Act 1890 prohibiting circulation of certain pic 
tures throughout the whole Distnet The noti 
fication was promulgated in all the Toluha head 
quarter* The Taluka head quarters of the vil 
Csce where the accused hved was neatly twclre 
miles distant At the time when be is ued the 
notification the District Hagi trate was at a con 
siderable distance from the Tillage The accused 
was conrieted of baring disobeyed the notification 
in that he sold the prohibited pictures at hw village 
Held teTcrsing the conTietion and acntence 
that the notification in question could not be upheld 
under a 4“ because (i) it was not promulgated 
at the Tillage where the accu ed liTed and (ii) 
the Di tnct Magistrate was not pte ent at or 
near the village at the time of the promulgation 
Per Cbandararkar J — The preliminary condi 
tions e ential under the provisiona of e 42 of the 
District Police Act (or the exetci e of the jurisdie 
tion confened bv It are the e (0 the jun diction 
la conferred on the llagieltate of the Di irict or 
in his absence and subject to hw own order the 
Magistrate of the First (.lass (u) the e must have 
juri diction in the town or Tillage where the juris 
diction IS intended to operate (m) they ^ 

E re ent in such town or village or in the neighbour 
ood thereof at the time the jurisdiction under the 
section is S9t in motion Empebor t DiTra 
X£A\ALaE3uw(19l2] I L B 36 Bom 504 

g 61 cl (b) — Diarejfifdiny rule of the 

road~DT\uvg a 6icyc/« on a uTony *«f« of the 
road—lthielt — Bicycle A bicjele is a vebiclc 
within the meaning of the word as used id cl (b) 
of 6 01 of the District Police Act (Bombay Act 
n of 1890) Emfebob t KiBAsnai (1917) 

I L R 41 Bom 464 

■ - - - s C2— Where the proTisions of the 

Prevention of Cruelty to Animals Act 18®0 arc 
estended bv the Bombay Government to a err 
tom di tnct under s I (i) of the Act tbo extension 
does not bv it elf operate to repeal a 62 of the 
B mbnv District lolice Act within that district 
EsiPLBor t Bbaqwaw Krisuva Tbobat 

I L R 45 Bom 203 

• SS 63 (b) SO (3) — Complainlagam^ 

pohee o^ccr for terof oi hj »t> tng properly— 
Limtialion for the apphealion On the 2iid March 
1010 certain property was seucil from tho apph 
cant by a police officer Tho applicant was 
tried by a Magistrate and acquittra and the 
propertv was returned to him on the 3(Hh Octo 
ler 1010 The applicant appLed under a C3 (5) 
of the Bombay District Police Act (Bombay Act 
of 1890) charging the pobce officer with vex 
atiousU selling the property It was objected that 
the ajilication not having been made within aix 
months from the date of the seiinre was tune 


BOMBAY DISTRICT POLICE ACT (BOM IV 
OF1890)— confd 

SS estb) 80(3)— con(d 

barred under b 60 (3) of the Act Held that tho 
application was not haired by s 80 (3) for the 
act complained of was tho whole act of seizure 
by the police which must be taken to have been 
a continuous act so long as the seizure bj the 
pobce was mamtained SIadiuv Gakpatfbasad 
t srAJiDKHAN {1917) I L R 41 Bom 737 

BOMBAY GENERAL CLAUSES ACT (Bom 1 
OF 1604) 

S 3— 

See SIamlatdass couet act s 23 

I L R 89 Bom 553 

BOMBAY HEREDITARY OFFICES ACT (BOM 
m OF 1874) 

See Uebeditary OrncES Act 
s 11— 

See LuirtATiov Act (I\ or 1908) 
s 14 I L R 43 Bom 201 

- — — s 15— Mufalii Detnt lafsn — Pr« 

nmpUon in granU — In ^atani grant u usnaUj 
of the *0x1 — In Inams and Saranjnm* grant u 
veually of the royal share of the reienue — Conilrve 
lion of grants Tho village of Bajgob Khurd was 
mnted to the plamtifla ancestor in 1731 A D 
By a Maratba Iluler for maintenance in return ot 
aemce The grant was espre sed tobe Koolbab 
and Kootkanoo (i t all taxes and assessments) 
but evchisivo of tho (Haks of) Hakdars and 
Inamdars In 1856 the Inam Commissioner eon 
ticued the Inam to the grantees descendants on 
the same terms The Inamdar accepted a settle 
meat m 1864 m respect of village lands agreeing 
to pay to Goremment a fixed amount m lieu of 
service A question having arisen whether the 
grant was of the royal share of the revenue or of 
the soil also Held that the grant in question was 
agrantof thesoil iasvdti Pandit \ fheColleclor 
of Puna (1873) 10 Bom If C R 471 foUowed 
In the case of \atan property the distinction 
between grants of the lojal share of tho revenue 
and grants of the soil which is admissible m tho 
case of loams and Baranjams cannot be convem 
CDtIy made without detriment to the statutory 
rcatnction on tho \atandBr8 power of abenation 
and should not be made unless it is clearly justified 
bv tbe terms of the settlement In the I'residency 
or Bombay in the esse of Inams and Saranjams 
the ordinary presumption In the absence of any 
indication to the contrary ts m favour of the 
grant being limited to tbo royal share of the 
revenue and clear words are necessary to indicate 
grant of the soil The words ordinarily used to 
indicate a grant of the soil are water grass 
wood (trees) stones mmes and hidden treasures 
but tho absence of these words cannot be treated 
as necessarily estabh hing that tho grant is of the 
roval share of the revenue onl^ llbere a whole 
Tillage IS mentioned m a Sanad evidencing a 
ecttlement under s ].> of the Bombay Hereditary 
Offices Act (Bombay Act HI of 18 4) it is for 
the party alleging that a psrtieaUr survey number 
of that Tillage is outside the scope of t^t settle 
ment to prove it Aubit \ asias r Hari Gomo 
(1919} L L. R. 44 Bom. 237 
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B 0MB AY HEREDITARY OFFICES ACT (BOM 
ni OP lS4i)~contd 

— s 18— 

Ste Bombay Petesue Jueisdtction Act 
(X OP 1876) 8 4 (a) 

I L R 43 Bom 877 

SS 25 36 — Death of regtatend 

Vatandar — Repreaentalton — Eldest eon or other near 
eel hetr of the deceased — Sut< for declamttonr-^ 
J urtsdiction 8 25 of the Hereditary Offices Act 
(Bom Act HI of 1874} imposes the duty upon the 
Collector of determinmg the custom of a Vatan 
and what person shall be recognized as represen 
tatiTe Vatandar A suit for a declaration that the 
plaintiff IS tho nearest heir of a deceased repressata 
tive Vatandar is maintainable under s 36 of the 4.ct 
notwithstanding that it is manifest that the dc la 
ration is sought for the purpose of establishing 
fa t which would enable the plaintiff to have his 
name entered in the Vatan Register RARiMsaAM 
t Dadamiya (1903) 1 L R 31 Bom 101 

Suilforadsel^rVton — 

De laration that plaintiff is the nearett h tr of a 
dec ased represenlalHe Fatiafir -FFa tn—OivU 
Court — Juruiiehoa A suit for a dc laration that 
the plamtiff is the nearest heir of a d« ea$ j re 
pre entative Vatandar is within tho juris ji tion of 
a Civil Court although a de laration that the pUm 
tiff la entitled to have his name entered in vatan 
Register is a matter beyond the jurisdiction of the 
Court Rahmlhanv Dihmiya 1 L R 34 Bom 
lOI followed Seavcar Badati t DiTrATiiAaA 
BsiWAJi(101o} 1 L R 49 Bom 55 

BOMBAY HIGH COURT 

See IIiou ConRT Potts wo Ordevs 

— ■■■ AppeMate Side Rule 85— 

See Bombsy REaotATio\ II o» IS'*? 

s 62 X L R 87 Bom 333 

■ Civil circulars — 

iS<e Hiob Coubt Rules avd Orders 

• cl (17) — In every proclamation for sale 

earned 0 it unler the Rule) it s ould be notified 
that any person wishing to set aside the sale under 
0 XXI of the Civil Procedure Code should make 
bis application to the Court and not to the Col 
lector to whom the decree has been sent for 
execution within thirty da} s from the date o* 
the sale Siia’itmobti Deuapba i Nabayaw 
Ramchandra I L R 45 Bom 1133 

BOMBAY HIGH COURT (CIVIL CIRCULARS) 

ch II cl 91— 

See Civil Procedcpe Code 190S 
s -0 O \\I R 7. 

I L R 43 Bom 621 

cl 159— 

See Civil pROCEDcnE Code 1933 s 97 

I L R 88 Bom 33 

ch VI p 2 — 

See Civil PROCEDunE Code lOOS as 

1I>» ASD ISl I L. R 38 Bom 638 

BOMBAY IRRIGATION ACTfVnoI 1879) 

5f« Ihrioatiov act 

I L R 38 Bom 116 


BOMBAY LAND REVENUE CODE (V OF 
1879) 

See GujERATn Taldkdabs Act (Bom 
Act VI op 1888) s 31 

I L R 35 Bom 97 

See Layd Revesoe Code Bombay 

See Bombay Revenue Jurisdictio'I 
Act (X op 1876) ss 4 (c) 5 and 6 
I L R 37 Bom 542 

B 3 cl (19) — Village of Ohailooper — 

howl {lease) for 09 years — Altenaled village — 

Agneulluralleaae — Buildings erected by occupiers on 
Ihetr respeelite lands — Extra assessment letiedby 
Ooiernm nt — Right to lety extra assessntml not 
parted icUh under the loul The hotel (lease) of 
the village of Ghatkooper in the Tbana District 
granted by Government on the Slst December 1845 
(or 99 years provided inter alia that tho grantee 
should pay to Government annually a fixed sum 
with respect to the land which had already be n 
under cultivation and that as to waste lands the 
„ranteo should bring them all into cultivation 
within 40 years, and on tho expiration of that 
l> nod tho full assessment according to the pre 
vaibn" usage of the country should be collected 
annually from the grantee on such (juantity as 
might remain waste out of the pre cot waste 
ente ed m the public accounts Tho ioitlfurther 
provided that In respect of tho abovenamed 
village you (grantee) are to consider voursell as 
a farmor thereof \ ou are tbereforo to exercise 
the authority vested in farmers by Chap V I of 
Reg XVII of 1827 or such as may hereafter bo 
vested in them by any new enactment shall also 
bo oxorcisod by you and in tho event of yonr 
acting contrary to the abovesaid enactments 
yon will be subject to such penalties as are now or 
raav hereafter bo provided for by Regulations 
babseiuently some of the oeenpants of tho village 
bavin" built upon their respective lands Covcm 
meat lened extra assessment from them under the 
provisions of the Bombay Lmd Revenuo Code 
(Bom Act \ of 1879) The grantee under the 
ioecl himself claimed the right to lev} extra as ess 
ment on the ground that the village was an alien 
ated village within the meaning of cl (10) of 
8 3 of that Code and was therefore not liable 
to the provi ions of tho Code He therefore 
applied to Government for a refund either whoUj 
or m part of the extra assessment collected by 
them and tho Goicmmcnt havincrefu ed to 
grant his request ho brought a suit against the 
Secretary of State for India m Council praying 
(i) for a doclaration that (a) the extra as essment 
impo od bv the defendant upon lands appro 
pnated for building Bites in the village was illegal 
(6) the Bombay Land Revenuo Code (Bom Act 
\ of 1879} was not applicablo to tho village and 
(o) the resolution of Government to the effect 
that the loirfwas agricultural was erroneous (ii) 
that the defendant be restrained by a permanent 
injunction from levying the extra as e ment 
(m) that m the event of its being found 
that the Government were entitled to lew 
the assessment it bo declared that the plaintiff 
was entitled to receive the same and (iv) that 
the araonnt if any received by tho defendant on 
account of such assessment bo awarded to him 
The Cdsrt dismissed the enit Held on appeal 
that having regard to the terms of the Ioi« it was 
a lease of tho revenues of the village on certain 



( <01 ) 


DIGEST OF OASES 


( <02 ) 


EOMBAT LAND REVENUE CODE (V OF 
1879)— con/d 

ss 3 cl(19 ) — contd 

conditions The object of the lease ^ras agncnl 
tural and GoTernment never parted with their 
rights so far as the right to build was concerned 
The Loiel was no more than a lea e The Govern 
nient parted with their rights as lessors in favour 
-of the grantee as lessee and imposed upon him 
certam conditions none of which brought the 
■contract within the definition of the term aliena 
tei village in cl (10)of8 SoftheDombay Land 
Revenue Code (Bom Act\ of 1S>9) The elause 
in the foirf that the grantee was to cem ider 
him elf a farmer of the village and was to erercise 
the authoritj vested in farmers by Chap M of 
Peg \MI of 1827 or such as may be hereafter 
vested in them by any new enactment shall be 
esereised by you and you will be subject to *uch 
penalties as are now or may hereafter be provided 
for bv Regulation broucht the village within 
the ojieration of the provi ions of the Pombay 
Land Pevenue Code (Bom Act V of 18«9) IIaji 
A nnrLLA r SECBETAr\ op State for India 
< 1011) 1 L R 35 Bom 462 

ss 3 74 76 and 88 — Rajinamo— 

Lnturrtj d alienated nUagt—Inamdar—Rajuiama 
trtcJUd in favour of /nsmdar— Pajinamo •« 

admireiite in eridenee vnUsirtjitUrtd — Bajuiama 
ieould rot ?ttre Iht if/tel of ertingunlunij title— 
Inandart pjwer to rtt ite iioficee of rtltrujuisk 
nrnt — Indian Rtgislralion Act ( Tl/ of 190S 
teelion 60 — holder of aUeratel lent 

interpretation of The land m suit was situated 
in an iinsurveyed alienated village The defendanr 
was an Inamdar of the village Tho land was 
entered m tho Inamdar t Khata book m the name 
of the pUmtid a father who had mortgaged it 
with pos ession to one Joti In 1000 plainliS e 
eldest b other passed a Pajinama to the defendant 
Inamdar relinquishing the land in suit In 1003 
the Inamdar entered into possession after redeem 
in'’ the mortgage The j^aintifi having sued to 
recover posse aion of the land the defendant 
contended that the Pajmama extinguished the 
interest of the plaintiff in the land and therefore 
the action in ejectment could not be sustained 
A question having arisen whether the Rajmama 
was admissible in evidence for want of regi tration 
and whether it extinguished tho rights of the 
plaintiffs family in suit land Held that the 
Rajinama did not come within the coemption 
of 8 00 of tho Pcgistrstion Act and was inadmis 
eiblo for want of registration and therefore tho 
rights of tho pismtifi a family had not been extin 
goia' ed was onli when a survey settlemen had 
been mrodiceJ o when powe s con cmplated 
in e tion 83 of the Land Revenie CoJo 
had been introduced or when powers contemplated 
in B 83 of the Land Revenue Code had been given 
to tho Inamdar that he was entitled to receive 
notices of relinquishment under e 74 of the Land 
1 V nuo Cole anl only such no ices were exempt 
from registration under s 90 of the Registration 
Act Sbidiur-U BnojBAi t Dasi (lO.J) 

I L. R 45 Bom 893 

ss 3(11) 109 107and21"'— J/offer 

— 4 person in trAom a ri jhl to hold land is t« le‘—- 
0 eupanU — Entry in the revenue reyisUr — Vis 
un<ffrsfanJin/j of an order — Oiereiylt •— Fecit 
fiealion of the reytsler — ^afH^al )u liet The term 
holder as defined by 8 3 (ff) of the I^nd Beve 


BOBIBAY LAND REVENUE CODE (V OF 
1879)— fon/d 

ss 8(11) 109 197 and 217-contd 

one Code (Bom Act \ of 1870) signifies the per 
son in whom a right to hold land is vested Where 
persons are not holders their claim as occu 
panta cannot be supported by s 317 of the Land 
Revenue Code (Bom Act V of 1879) 11 here an 

entry in tho revenue register was duo to a mis 
understanding of a certain order Held that the 
cause of the error being of the same nature as 
oversight falhng within the de cnption of 
errors ms 109 of tho Lend Pevenue Code (Bom 
Act\ of 18i9) the rectification of the register so 
as to bring it m accord with the order after hearing 
both partie was not eontrerv to natural justice 
It was a ta e m which the Te>enue officer concerned 
was authorized under s 107 of the said Code to 
J.spcn -0 with any judicial or quasi judicial inquiry 
WaSEDEV LaESHMA*! I GOMND AIahadet (1911) 

I L R 36 Bom 315 

s 8 cl (20' ends 217 — Hi naltl 

inferprcfofiOR of the term — Inamilar^Oraut of 
toil —Suriey Sctllemeni— Edict of introduction of 
Surtey Settlement in Jnam lands The plaintiff 
was an Inamdar of a village In 1 880 the Sur%ey 
Settlement was introduced into the village and in 
the settlement register the defendants ajpeUants 
were entered as Lbatcdar Since 18*0 tbev had 
been eultivating the lands in their occupation 
paying only a sum equnalent to annual as e s 
ment to the Insmdar In 1910 the plaintiff ued 
to eject the defendants alleging that they were 
annual tenants Tho defendants contended that 
by virtue of the proM ions of a 17 of the Land 
Revenue Code 1879 the effect of tho introduction 
of tho Surrey Settlement in 1880 was that there 
ofterthodefendantshadtho amerightsm reject 
of the lands in their occupation as holders of land 
in unahensted villages have nndcr the provi ions 
of the Lend Revenue Code 1879 For the plaintiff 
itwasurgcd that _ 17 oftheLandre%enue Code 
18i0 was not applicable becau e the Milage in 
question was not an alienated village within 
the meaning of that term as it was defined in cl 

(20) of a 3 of the Land revenue Code IS') by 

reason of the entire propertv in the soil and n t 
merely the rights to receive the land revenue 

being transferred to the Inamdar Held that tj o 

village was an alienated village within the 
meaning of the Land Pevenue Code IS 0 cot 
withstanding that tho whole propertv in the sod 
was granted by Government to the Inamdar 
S 217 of the Land revenue Code IS 9 wa 
therefore applicable to the ca e Pondu v Patn 
Chandra Oanesh I L R i. Bom 11 approved 
The words transferred in bo far as the rights of 
Government to payment of the rent or land revenue 
areconcemed lackf 0)ofs SoftheLand Peve 
nne Code 18 0 prescribe a certain miQimD’a 
requirement and where that nuniman reqn-re 
ment is satisfied the definition al o is tati fieJ 
notwithstanding that the tran fer may cover 
certain other interests over and above tho e ecu 
tamed in the tamimum requirement Dadoo EIV 
Bbatoo i Diveab lisnxtr (191s) 

1 L R 4“ Eon "7 
— . gS. 3 ”17 — Surrey tt I ment 

tnlrodteed into I —Inand'trt rjime 

tillered as Khal I lenanl of t^e 

laantdar before I namdar t rij't 

to tnhanet reni ombaj Laal 
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DIGEST or CASE 


( 412 ) 


BOMBAY LAND REVENUE CODE (V OF 
1879>— confrf 

ss 216 and 217— con/J 

claim following the decision in Qangaihar Bari 
KarJare. v 2Iorbhal Purohit (1893) 18 Som S25 
In 1917 the plaintifl again sued one of the delen 
dants to recover the Slamul dues for the years 
1915 and 1916 The defendant contended that 
all that the plaintiff was entitled to recover was 
one half of the survey as essment under fis 216 
and 217 of the Bombay Land Revenue Code 
but the plaintiff contended that the defendant 
was barred by res judicata from re agitating the 
que tion Held that the principle of stare dectsii 
should be apnlied Sitakam Sakhafsm t Lax 
Miv \I^ATAIl I L R 45Batn 1260 

3 217— 

See Kadiu Ixasidas 

1 L F 42 Bom llg 

— 7«flindar grantee of the 

soil as itdl as of the rotja} shire of the rev nut-~ 
Mirasdar — ^ight to eniane renl—^Introduclioii of 
euroeg setfh>n nt inJo a ullage loith th consent of 
Imnlar-^hiamiar cinnoJ enhan e rent b yond the 
amount of assessm nt The plaintiff was a Ivadim 
Inamdar oi certain lands in a village He was a 
grantee of the soil end not mereU of the loyal 
share of the revenue Survey Settlement was 
introduced into the nllaee with his consent or 
acquiescence The defendant was a Mirasdar 
(perraanent tenant) of the lands and he used to 
pay as rent the amount of assessment which was 
hxed for the land. The plaintiff having claimed 
to rccovet enhanced rent from the defendant 
Held that the defendant was by virtue of e 217 
of the Bombay Land Revenue Code 1S70 entitled 
to hold the lands on payment only ol the amount 
■ol nsaessment as rent and that the plaintiff 
could not enhance the rent Dados bm Snaloo v 
Dinlar\t3hnH {I91S) 43 Bom 77 followed 
Pershal J Assuming that the consent of the 
plaintiff would be netessary for a valid lotrodiic 
tiou of the Burvey settlement into the villa"© 

It seems to me that liavia regard to bn tate 
ments m this suit bo mas‘ be tahea to have 
accept J the introduction of the survey settlement 
The Judgment under app al proceeds on the assjmp 
tion that the survey settlement has been validly 
iiitraduced into this village and the suggestion to 
the contrary made in the argument must bo 
di allowed Pavnu r PAMCKA^DRA (1929) 

I L R 4) Bom 61 


BOMBAY LAND REVENUE CODE (V OF 
1879 ) — eoneld • 

8 217 — conld 

s 217 of the Bombay Land Revenue Code 1879 
applied when a survey settlement had been intro 
daced into an alienated village with the consent 
of the alienee under Bombay Act I of 18Go and 
when the period of the settlement had expired 
after the Land Revenue Code of 1879 came into 
force Dhovdo Va«UDEv v The Secfetart of 
State fob Ivsia I L R 44 Bom llO 


BOMBAY MAMLATDAR COURT ACT {30M 
II OF 1916) 

See- llAMLiTnaa Court Act 


BOMBAY PREVENTION OF GAMBLING ACT 
(BOM IV OF 1887) 

S 3 — Instruments of gaming — Book 

used for recording bets already made is nn 
instrument of gaming A book which is used for 
recording entries of the bets made by p r ons 
frequenting a place is an instrument of gaming 
within the deffoition of that term ms 3 of the 
Bombay Prevention of Oambhng Act (Bombay 
Act IV of 1887) Emperor v LaXhamsi I L R 
29 Bom 2Ci followed Eufebor t Mt'iIt.At 
Mavoaui (1915) I L R 49 Bom 233 


g 4 c); (a) (c) — Place— Interprela 

tion—ichol haiinghousesonallsidesandapproach 
edby a narrow lane The accused were convicted 
under e 4 cl (a) and (c) of the Bombay Freven 
tion of Gambling Act (Bom Act IV of 18S7) 
for having the use of a place and keeping or using 
the same for the purpose of a common gsming 
house The spot in question was a Bmall open 
epaco surrounded by houses on all sides and 
accessible only by a narrow lane on which was 
a sign board pointing to the spot The accused 
No 1 was the lessee in occup;ation of the spot 
The question for determination was whether the 
spot in question was a place within the meaning 
of s 4 of the Act Held that the spot in ques 
tioi a pUeo within the meaning of s 4 
inasmuch, as it was a small area limited 


by metes and bounds surrounded on all sides by 
biiildings and appropriated for the business of 
betting by the accused No 1 becoming the lessee 
in occupation of it Emperor r Fattoo 3Ia 
nooiGD I L R 87 Bom 651 


- ■ , , - — . -llienated ullage — 

Sana! grintel to Inamljr tinier Boniay 4el II 
of 1S6J — Inlr of Sifriev Sellltmenl under 

Lon Id I of ISS5 — F jM of Inamdsr to enh’inee 
assestnenl nt Die enl of the period of set'le n n' 
In 18 f> survey settlement was introduced mto an 
Imm Mlldgo under Bombay Vet I of 18fJ> on the 
nppbcation of the Inamdar who held the village 

under a banad trantol under the bun ci 8 ttlom^it 
Vet (Dom Act II of ISO) The p nod of th© 
settlement expired m 18S3 From lS3j to 1910 
the plaintiff recovered with the coneurrcnco of 
the Collettor higher asses ment than that allowed 
under the Riirvej settlement The Commis loner 
1 aving oljec cd to th"! Inamdar dom" so m 1910 
tl e Inamdar sue 1 to citabhih his right to char_o 
>i ' T as e ment —Iletl that the inamjar had 
not the ri^ht to enhance the a s sament beeaus© 


SS 6 6 and 7 — Gaming tn a common 

gaming hou —Search of the house Htthoul icarrtinl 
issued and r s C — Presumption under s 7 cannot 
arts tit Starch eon la tel without warrant und r 
s C Tns Deputy Commissioner of Police in Bom 
bav who was invested by the Commis ion r of 
Police with power to issuo warrants under s 0 
of the Bomb^ Prevention of Gambling Act 
(Bom ActIVMl837) on receipt of certain mfor 
mation on oath personally riaded a house and 
searched it without issuing a warrant under the 
provisions of a C The accused eeventcen in 
number Here not seen gaming but there were found 
three packs of plavmg cards and small com lying 
near them The accused were tried for the offence 
of gamin" in a common gaming bouse and tho 
trying Migutrato applying to them the presump 
tionriiscj by 8 7 of the Act conrieted them of an 
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DIGEST OP CASES 


( 414 ) 


BOMBAY PREVENTION OP GAMBLING ACT 
(BOM IV OP 1887>-fon<(f 

s$ 5 6 and ” — eonlJ 

oSeoce under t 6 The accn ed 4o the 

Hich Court Utid that the presumption under 
6 " that the more finding of cards and dice was to 
he taken as ciidence that the house in srhich 
thev were found was used as a emomoa gaming 
bouse could onl}* arise when the house is entered 
under warrant issued under a 0 of the Act Btld 
ftCCordiDglj that the accused should he acquitted 
and di charged £mj}tror v Ftrtiad 1 L P 31 
Com 43S considered F'iperob r Jafftjb 
M iBoucD (1912) I L R 37 Bom 402 

S 8 — Ordtrof frrjtitiirt — Ca»h and 

crnainenls found on t^e person of tht gamblers 
Ca h ornaments and currency notes found on 
the per on of the accused convicted of gambling 
cannot be Ordered to bo forfeited under a 8 of the 
Bombay Prevention ol Gambling Act 1887 
Emperor t IPoHi Vu<i iji (130’) Bom 641 
referred to EsrpznoR i Sadashiv Bab Uabbo 
I L R 44 Bom 686 

. S 12— Gambling in lie roirtgard 

of a mo 'jue—Stnltnce The accused who 
were peons and isiU hands betook themselves 
on a hot afternoon to the cool shades of a musjid 
where ther amused them elves b\ plaving caras 
for vew insigmficant stakes Tbej were con 
victed for an offence under s 12 of the Bombay 
Prevention of Gambling Act 1837 and entenced 
to undergo simple imprisonment for fiftc<.n davs 
Hild that the sentence pa sed was under the 
circumstances out of proportion to the cnmmalitv 
of the acts charged and that a sentence of small 
fine would have been adequate Pupebor t- 
2UU01IE0 ^ATsu (1910) 1 L R 41 Boxn 149 

BOMBAY PUBLIC CONVEYANCES ACT (BOM 
ACT VI OP 1883) 

• 8 1 — Pulhc conieyanee — Hand dratat 

lorry ti a public conteyance A band drawn lorrv 
plied for the conveyance of goods is a public 
com evancQ within the meaning of the expres ion 
as defined in the Public ConAevaccca Act (Bbm 
Act ol 1803) EiiPEBOR t Banubjmi Hado 
EHAI (1912) I L R 37 Boro 374 

s 28 — Proceeding to recover legal 

fare not complaint for an offence — 

See CBiMiNAt Procedepb Code (Act 
1 or 1S9S) s .jO 

I L R 44 Bom 463 


BOMBAY REGULATION (II OF 1827) 

Sfe Hindu Law — C ure Question 

I I, R 36 Bom 04 


See Dml Pbocedibe Code (\ct \ or 
lOOS) s Ilo I L. R 40 Bom. 86 

8 52— feJ (/ of IS46) 

ti € end 7— Bombay High Court 4ppcJ7ife S de 
Pules Pule C5 — Headers f<er—Tatatoii-~ 
Ippeal from <i jrehmtnori/ decree dtetJing stilus 
of agr cutturisl—Prailiet The pleaders fees la 


BOMBAY REGULATION (II OF 1827)-co«td 
- — - .. a SS—coKtd 

the High Clourt m on appeal from a prehminary 
decree determining the status of an agrieulturist 
mu t bo a sessed at Rs 30 under Pulo 6o of the 
Bombay High Court Appellate Side Pules and 
not on the subject matter m dispute under s 
6- of the Bombay Regulation II of 18 7 or under 
8 6 of Act I of 1840 Mavohar Ramchandka 
r the Collector of tue Nasix Distbict (1912) 

I L R 37 Bom 303 

■ — . — s BQ— Pleader — Pleader in the 

tnofussil — Duly touards client — TI inding up pro 
eeedinjs — Pleader must not represent pirlies 
uho e tn/eresls are conflieltng By the custom 
of the mofu aiI a pleader employed by a parU to 
a proceeding before a Court is 1 ound faithfully 
and eselu ively to serve that pirtv throughout 
the whole proceedin" The pleader in the raotussil 
IS not merely an advocate— be is the ccmfidential 
legal advi er of his client and does for him those 
things whith m the Presidency towns are often 
done by solicitors For legal advice for the 
pro ccution of legal'proccedmgs m all their stages 
the cbent depends on the pleader This depen 
^denco mokes the position of the pleader peculiarly 
onermis and binds him to give evcltsive attention 
to the interests of tho client throughout any 
proceedings id which he is engaged In winding 
up proceeding! a single pleader must not represent 
two djffereDt creditors whoso interests are known 
to conflict A pleader must not accept » vakalat 
nama when ho knows that he cannot att for bis 
cbent throughout tho proceedings A pi ader in 
defending himself against charges of professional 
misconduct made certain statements lie was 
dealt with under the diseipLnaiy jurisdiction for 
making them It was contended in his behalf 
that t&e statements made by him in defence must 
be regarded as having been made by an accu ed 
and were therefore protected Hell ovemilmg 
the contention that tbo pleader was writin. to the 
Court as a pleader and was respon ible a« such for 
the statements made bv him Cn\EFV5iEVT 
Pleader i BiiAGrBH.M Dasabiiai (191 *> 

I L R 36 Bom 606 

^ Pleader — J/ 6 hm o r — 

I miled to professu} lal m\*eo»di et — Ugh foirt~~ 
Discipl rtnrj jurisdiction The t rm mi bt 
haviour in » 60 of the Bombav Regulation II 
of !<!- is not restricted to mi beha\ i jr m the 
stnet course of a plea ler s professi inal duties 
but inci ides general misbehaviour There i» no 
reason to upposo that the Legt lature intended 
ID this matter to enact a laver rul of practice m 
India thsn the rule which prevails m En-^land 
Government Pleader Boubav r Annaji 
Nabatan Desiipande (1912) 

I L R 37 Bom 354 

1827— IV 

s 26— 

Set CrsTou I L. R 45 Calc 450 

See Pre emption I L. R 40 Boa 353 

1S27-V 

t 1 — f ' 

See LnirrATTOM 

tn. 831 

t • ' 
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BOItlBAY REGULATION (11 OF 1827)— eoncW 

■ — ■ s 15 cl 3 — Usvfeuctnan/ mort 

gagt of 1860 — Agreement to pag the debt after 
fixed period — iSutt by nortgnget after the exptra 
tion cf the period for the reeoiery of the debt by sale 
of morlgiged property A usiifructuarj mortgage 
esecuted in the ^ ear 18G9 contained the foUowing 
agreement — The amount of Ra 1 "50 is 
borrowed on the said premi es e three of us 
shall after pacing oQ the aid amount of debt 
after fifteen r ears from this da\ redeem our 
premi e Perhaps anj one of us threo might 
mthm the period pay off at one time the amount 
of rupees according to his share you should allow 
redemption of the prcmi es proportionatch after 
receivine the amount and joii should pass a 
receipt for the monies received In the rear 
1900 the mortgagee having brought a amt for 
the recoverr ol the mortgage debt by eale of 
mortgaged propertr the first Court allowed 
the claim hut the Appellate Coirt reversed the 
decree and dismissed the suit on the ground that 
where m the case o a usnfructuarr mortgage 
the mortgagor agrees to redeem b\ payment of 
the principal after a stated period the mortoagea 
Las 00 higher or better right than he has under a 
simple u ufructuarv mortgage Held on s eond 
appeal bi the plaintiffs that the mortgage in suit , 
was governed bv clause 0 s \\ of regulation \ 
of lb~7 and there being nothing m the terms of 
the agreement between tl e parties which either 
evpre 1v or by implication indicated that the 
properh should not by means of a euit be applied 
m liquidation ol the debt the suit would lie The 
decree of the Appellate Court reversed and that 
of the first Court restored Mahadajt \ Joti I L 
H h Bom 4,0 and Ramchandra \ Trtpurabai 
P J 4ij followed &}tnik Idnts v Abdal 

Jfnfimnii I L P IC Som 303 Sadashit r 
ryanlatrao I L B ’’0 Bom 206 and hrtehna 
T Han 10 Bom L B CIS esplaincd 

pArsSBAKui t PtiLAjni\o (1009) 

I L R 34 Boni 128 

1827-XVI 

-See LiJinATiov Act 1908 Sch I Aet 162 
I L R 43 Bom 376 
See lATA’t I L R 34 Bom 175 

BOMBAY RENT (WAR PESTRICTIONS) ACT 
(BOM U OF 1918) 

s 2 — Tenant and tub tenant — The 

Increase of Bent and Mortgage Interest Act 1915, 

6 and 6 Geo 6 ch 97 A godown which was in » 
dilapidated condition was being reconstructed 
bv Its owner ot considerable expense Ihinng the 
reconstruction of the godown, the plsiatiffs leased 
the same from the owner at a monthly rent of 
Ps „Oo for a period of twenty threo months 
commencing fcom 2Mth Decernbet 1016 The 
poJown bccamo readv for occupation In February 
101 and the plaintiffs commenced paring rent 
from 22nd February 1017 The plamtius sublet 
the godown to the defendants for Rs 275 per 
month from 22nd February 1017 and the defen 
dants entered into possnssion on that date Tho 
defendants paid rent to tho plaintiffs at the rate 
i-f Rs 2"o per month up to l_th March 1918 but 
thereafter they refused to pay tho stipulated rent 
contending that Rs 110 was the standard rent 
which they were liable to par under the Bom^y 
Pent (War restrictions) Act II of 1918 Tho 


BOMBAY RENT (WAR RESTRICTION) ACT 
(BOM II OF 1918)— confd 

8 2 — conid 

defeiulants paid rent at the rate of Rs 110 unto 
27th July 1019 which the plaintiffs took under 
protest On 29tli April 1020 tho plaintiffs sued 
tho defendants claiming rent at the rate of Fs 275 
per month from 13th March 1918 to 20th March 
1920 after giving credit for tho amount paid by the 
defendants and further rent at Rs SOo per month 
as being the standard rent of the premises the 
plaintiffs harms given notice to the defendants 
that they would claim Rs 305 as standard rent 
from 21st March 1920 Held on the facts of the 
case that the godown m question was for aU 
practical purposes a new godown and the standard 
rent for the same was the rent at which it was 
first let after the Ist of January 191C Held 
further that the standard rent must be taken to 
be Rs 305 per month at which the godown was 
first let to tbe plamtiffs by its owner and not 
Rs 275 at which it was sub let by the plaintiffs 
to tho defendants The only object of including 
la tbe definition of landlom a tenant and in 
the definition of tenant a sub tenant is to 
extend the benefits of the Rent Act to sub tenants 
but It was not intended that the standard rent was 
’ to be determined by different standards between 
the original landlord and the tenant and between 
the tenant and the sub tenant Otherwise tbe 
tenant while himself gettmg tbe advantage of tbe 
Rent Act would bo able to profiteer as between 
hunseU and the sub tenant GnArssi Uuepsst 
t Keshatji i Keshavji Dauji 

I L R 45 Bom 744 

. - ■ es 2 (c) 9— <S«»l egeetment^ 

Landlord definition of in f^e Bent Act— Land 
lord tneiudei his lessee tf entitled to recoter rent— 
Bent Aet not refro*pecbce wliere tenancy determinei 
b fore the Aet cant in/o force On tbe 6th of 
February 1918 the plaintiffs took a lease of a 
four stoned bouse from its owTier By the lease 
the plaintiffs became entitled to tbe premises for 
twenty years at a rent of Rs 6 500 per annum 
for the first ten years and Rs 7 000 for the second 
ten years with an option of renewal for another 
seven years at the same rent the plaintiffs ac 
quiniig the benefit of all subsisting tenancies 
The plaintiffs object in taking the lease was to 
utibsc the fourth floor as on office for their firm 
At the date of the lease the said door was held 
by the defendants on a monthly tenancy On 
the 18th of February the owner of the hou e at 
tho in tance of the plaintiffs gave tho defendants 
notice to quit on the 31 t of March as tbe flam 
tiffs tenure was to commence on the Ut of April 
Tho defendants failing to quit on the duo date 
tho paintiffs filed the suit for po es lon of the 
fourth floor on th** 10th of April 1918 the day 
on which the Bornbay Pent Act (II of 1018) came 
into force The plumtifls submitted that thev 
were entitled to the relief claimed inarmueh ns 
tho prcmi es were bond fdt required bv them for 
their own occupation and that the defendants 
were trespa* ers sometime before the Bomlnv 
Rent Act came mto force The defendants con 
tended that under the general eehemo of the 
Rent Act and tho policy of tlie Legislature ll cv 
eouhl not bo ejected The Court of first instance 
dinms cd tho plaintiffs suit os being repugnant 
not only to tho policy of tho Pent Aet but to 
the evpre s Intention of s 9 of that \ct Tlio 
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BOMBAY BENT (WAR RESTRICTION) ACT 
{BOM II OF 
S 2—eonld 

plaintiffs appealed lUJd rover mg flio decreo 
of the lower Coart (i) That the plaintiffs fcU 
within the terms of tlo definition of landlord 
in the Pent Act s 2 (c) for they aiere the per ons 
entitled to recover rent for tho prczni es (ii) that 
the plaintiff having estalli hed that tho^ did 
bond fit require tho fourth floor for tlicir own 
occupation within tho meaning of a 0 of the 
Pent Act were entitled to the pos c ion of tho 
same (iii) that the original lantUord hvniig 
parted with hia rights for twenty years and the 
defendants tenmey having determined before the 
Act came into force it was impossiblo to hold 
that tho Act had anv retro pectire force in limiting 
the operation of the prior transfers MoparJI 
Gokitldss d. Co V Phe Asias Commescial 
A s CBA^CE Co Ln (1019) 

I L R 43 Bom 795 
— — — ■ ss 3 9 and 12 — Utld that non pay 
ment of rent is a contmumg breach and if plaintiff 
waived hia right to forfeit one month be was not 
precluded from asserting his right m a Buhacquent 
month but the right was an auxiliary right and 
the Rent Act prevented Ub exercise if the standard 
rent was tendered. KasTunnnAi Mamboai t 
Daeas I L R 4S Bom 635 

“ 8 l—StandaTl Ttnt-—AddUt0nalehaTjt 

for avpplyxnrj b^Jit — FtcoitTy of ftrtl »n troeta of 
ttandard rent Before tho }car 191C the accused 
charged bis tenant at Rs 12 a month as rent 
He next put la electric lights lo tho pasaagci and 
recovered Rb extra e\cry month for tho light 
fram the tenant The Controller of Pents £sed 
the standard rent at Ps 12 and allowed the 
statutory incroi e of R b 132 Thereafter the 
aceu ed charged Rs 13 3 2 os rent and levied 
Re 0 4 0 evtra for tho light He was on the e 
facta convicted of an offence punishable under 
a 7 (}) of the Bombay Pent {War Pcstrietions 
No 2) \ct 1918 Ihll tettmij aside the convic 
tion that by recovering four snnas extra for 
the light tho accQ ed did not recover anylhicig 
more than the standird rent for the suppi} log 
of tho electric light on tho passages of tho building 
was a matter of arran^cinont or contract between 
tho tenant and hia landlord and did not notes 
satilj form a part of tho rent Emperok t Pam 
Gopal (ID 0) I L R 45 Bern 183 

8 9— 

See I.A>D AcocMixrov 

1 L r 45 Bom ’’20 

The Court w hound 

to consider an owners allcgaticn that he requires 
premises for his own «eo 1 uagwsvdas t Kai 
I vjiusunoo I L R ^'5 Bom 94.8 

- 0 iltr for jv- ts ion— 

Sn ill Ciiise Coiirl fit no pov r to alter the onler— 
J re ide e/ ‘JhioW Lau e Co lie Act {\\ of ) 
Chip 1 If s fJ— ^o )iin helinn to cner*the 
Irri IS o//Ae rffcree pen rif ««dfr ChapifrJJJ On 
t!i(<2Ut Tiniiarj I*! 0 ftd(xrecforpo v sion was 
mndo in favour of tl o j etitiorcr l\ tl e 1 to iteticv 
‘'mail Ciu o C urt on tl e proi n f ttat tl o i>romi es 
were rev onabh anl fo d fue reou re ’ and the 
opponent was eril re 1 to wcate 1st!© 2Iet Ji r© 
IJ 0 On tho l.itli Jure 10 0 tlo opi^nent 
ntuhe 1 for further lirro and was gTanfcd time till 
the 9lh Jul\ Thcrenfter on a further B[ilica 


BOMBAY PENT (WAR RESTRICTION) ACT 
(BOM lIOF19l8)-ecirclrf 
■ • — s 9 — covdd 

tion by tho opponent the Court sfajcd execution 
fill tho 20th Oetoler 1^20 Tl e petitioner having 
applied to the High Court under ils revis cnal 
jon dicticn Held sett ng a ide the order that 
tho Small Can e Court led no ]uri diction to alter 
or amend the terms of a decree or order for pos 
se Sion once pas cd under s 43 of the Presidency 
Small Cause Courts Act 1S82 nor was there 
anytlimg in the Rent Act which gave tho Small 
Cause Court any poy^et to alter its orders for pos 
session made in due course Jam Bxnji Hobmas 
ji » Gosphashas Goeelkas (19''0) 

I L R 45 Bom 1C48 

Ljeclment — Premises 

reasonably and bona liile required — Landlord 

requtnng premises for residence and 6ir«ines< — 
Costs tiAerc e^cfment proceedings covld /me 6ceit 
falen »n the Small Cause Court — Practice Ordi 

nanly an owner of premises if he wishes to u o 
them for his own purpose is entitled to do so 
iVbat tho Rent Act endeavours to provide for is 
the case of a landlord who evicts tho existing 
tenants in order that he may let to another tenant 
at a higher rent or exact a higher rent from the 
tenant on a threat of eviction A landlord is not 
bound to continue residing in rented premises 
with all the nncertamtirs of that tenure If he 
chooses to live in any portion of his own hot e 
ho IS entitled to do so provided be docs not seek 
to occupy more spoco than is reasonahlv roqwred 
for himself and bis family Cost should not bo 
flowed where ejectment proeeeclmss could bavo 
been taken in tho Small Caiuo Court PrsTOtijl 
Dc-snatv t DoiiBAi RriTOJJi 

I L r 45 Bom 

— — ' ' Landlord and tenant — 

Ejetlmenl suit — Landlord Ttasonablij requiring a 
p rfion of dcmi ed premises for hia own use — Tenant 
wiHin^ to occupy remainder — Unit can te decreed for 
portion only ^VTiero m an ejectment suit it ap 
pears that the landlord reasonably requires onlv 
a portion of the premises withm the meaning of 
the proviso to s 9 of the Boinbav Pent \ct 191S 
and that tho portion so required is capable of 
severance it is open to the Court if tho tenort is 
wilting to occupj tho remainder of tlie premises 
to pass a decree for po scssiin for the portion oulv 
KutmAAtUL DOWLilRtU t LAll.IIJJlCIl^^D (1921) 

I B R 45 Bom 1294 

BOMBAY REVENUE JXJRlSDIcnON ACT 
(BOM X OF IS-B) 

See Pzyzsvs Jcbisoictio> \ct 


See Bosiiuv JfEEEniTAEi O'ricEa Act 
I L P 3“ Bom C7 

SeePZMixvz JCri'^nCTiox \ t 

I I P 34 Pern 2‘’2 
See SAi.c.jA3t I L P 41 Bom 408 

-■ ~—Loi Idi Ilered hrj Ofees 

4et {Ecnlai/ tel III of IS 1) a 1S~3 o'er 
Wclar—fx te ee tf tie fli J r If t t 
g Ud Ij tie C , t C r — T r I el o cf C ml 
Coirt — \t I J T U t s lo dnlare f' f lie si ns 
eif Ot T 4 cd an mah It'or eJ /o J»rm Tl e plaint 
iffs rrsiding in a m e n.r«l fir en injocetion 
to ivevent tl e *lia8" de» J ac rra s being 

! \ ^ 
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BOMBAY REVEJOE JURISDICTION ACT 
(BOM XOF187a)-c nd 
S 4 — conid 

t^kcD a\va\ bj tbo dercndanls who claimed the 
rjqht to return the si ms as l^Ialnr TVatindara of 
the Tillage The loaer Coarts dismissed the suit 
as barred by s 18 of the Bombay Hereditary 
Offices Act 1874 and s 4 («) of the Bombay 
Perenue Jurisdiction Act 187G Tiie plainti^ 
L'lvmg appealed Held that the question whe 
ther there was a, ^lahar Watan was withm the 
jurisdiction of the Cn'il Coirts Held also that 
the plaintiffs would bo entitled to tlicir injunction 
unless the defendants sureecded in showing that 
there was an hereditary office of Maliars Sa\la 
BIN Tckabam t Santia nalab Parsha (1918) 
I L R 43 Bom 277 
— — - — — •hullarni Valri’t — Commufa 

fion — Siiil for a de Inration of ri/jltt a Vatandai 
—~Ct il Court — JuTiidiction — Indian, Dimifnlton 
IcI {/\ of lOOS) ScAedMla / Artt'let 7t and 91 
The plaintiffs were tbo hereditary Knlkarnt 
\atandar3 of certain villages By an agreement 
dated the 7th July 1914 arrived at between the 
plaintiffs and the Government the plaintiffs 
consented to the commutation of their Vatans 
On the OOtli September 1917 the plaintiffs filed 
suits for a declaration that they were the Vatandars 
and were entitled to the vahirat of the Kulkarni 
Vatan hcreditanU as before Held that the 
luits were barred under a I (a) of the Bombay 
Revenue Jurisdiction Act 1876 Held also that 
even il the suits bo treated as having b«ca brought 
to set aside the a'lrecment they were barred under 
Article 14 or under Article 91 of (lie limitation 
Act 1003 DasiodarKpisuva t The Sccrctary 
0 }i State tor Ivoia I L R 44 Bom 261 
— Colleelore order— 
Vail Courts — /uri^dielion — J/ri^kt of action ajainst 
fait India Compaiij jurndtclion of Pin/ Court 
tonnot be ousted bij Legislature The plaintiffs 
rlaimcd to bo the occupants of land in suit In 
1914 the Collector at the instance of the second 
defendant made an order that the lands should 
le resumed and restored to him as the holder of a 
sanad granted to his predecessors m 1611 Tho 
plaintiffs thereupon sued for a declaration that tbo 
brdcr made by tho Collector was not binding on 
th^m nnl that they had an obsoluto right over the 
Ian Is m suit The lower Court dismissed the suit 
as barred under s 4 (a) of the Bombay Bovenuo 
Jurisdiction Act 1870 On appeal to the Hi^h 
Court Held remanding the case that if the 
plaintiffs could show tha their predecessors m 
title cultivating the suit lands in 1841 hod such 
Tifhts of occupancy that if dispossessed by tb" 

1 a.st India Company they would havo hod a rj'*ht 
io Buo tho Company on account of such disposscs 
ron the jurisdiction of tho Civil Court would not 
fjo ousted Sfcr fary of ^tate for India v VomeiU 
(101"') JO Calc uOl considofod Damodar Tuka 
E l I I SrencTART or Statv rots laniA 

I L r 45 Bom XlOl 

s 4 (a) ProT (k) and as 5 (a) 

and fb}— A/iiI!. Inam Unt-\Uc atun of 
la' i bl Ininidari tndo c— I Ij / nt on pa red 
hj Ifnm Comm n in r eitup i <j l/r hit fr ns 
pa I nent of n i nt—Ccllfrtor s orler dreeing 
le«elapT/t loni rt tt I! lol r ou>oi let 

— S,,lbjalee lie tni Ic Ih n-l r~Jun I el o 
— CtrJ»oJr llie hn I m suit wtre rri„inallv 
granted In Inani to one lalanidin for Klialibgin 


BOMBAY REVENUE JURISDICTION ACT 
(BOM X OF 1876)-confd 
— s 4 — conid 

e"vicc3 In I8 jG by an adjudication pas cJ 
by the laam Commissioner under Bombay Act 
XI of 18o2 It was declared that the lands wore 
to bo held by the Inamdar froo from payment 
of land revenue In 1804 Falariidms widow 
Paehhabi alienstod the lands and transferred tlio 
lahatibgin ri'^ht to plaintiff s father Thereafter 
tho plaintiff enjovoJ the lands free from assessment 
and performed tho services as Khatib until 1911 
when an order was passed by tho Commissioner 
directing that the full o onomic rent be recoverod 
from the plaintiff and be paid to defendant No 3 
as long as ho officiated as Ivhatib on behalf of 
the Inaaadsr Tho plamtiff sued for a declaration 
that tho Commissioner 8 order was invalid and 
not binding upon him and also claimed tho right 
to olfiaate as Khitib The d fendants contended 
that the jurisdiction of the Civil Court was ousted 
under e 4 (a) of tho Bombay Revenue Junsdic 
tion Act 1876 and the suit was not saved by 
clause (1) of tho proviso to that section nor by 
s S (a) and {6} of tho Act Held that tho plaintiff s 
ctaim being a cfaim to hold land wholly or partially 
free from payment of land revenue under an 
adjudication duly passed by a competent officer 
under Bombay Act XI of 18a2 was cogmzablo 
by tho Civil Court under ebuse (I) of the provi o 
to e 4 of tbo Bombay Pevenue Jurisdiction Act 
Tho fact that tbo plaintiff claimod as ahonee did 
not take the case out of the proviso Held further 
that the claim to perform the eervioes as Khatib 
apart from the claim to hold tho lands exempt 
from the payment of land revenue was aIthou''h 
in form a claim covered by the first part of the 
eecond paragraph of s 4 (a) of tho Pevenuo Juru 
diction A t 1879 m substance a matter between 
private parlies and might bo treated as falling 
under s 6 (h) of tbo Act notwithstanding tho 
suit was against Government and was thus cog 
mzable by Ovil Courts PAKARODiNsan t The 
SCCBETAB r OP StvTE TOR IvDIa 

1 L r 44 Bom 130 

Whero a \alandar 

applies to the Collector to declare that a parti 
cuJar alienation of Vatan property is void but the 
Collector refuses to make tho order the party 
aggrieved can lllo a snit m a Civil Court against 
tho alienee m respect of tho alienation Datta 
TRAYA Klsuat V Tpharam Raohu 

I L R 45 Bom 1141 

S 4(a) PfOT (k) — K(t I Ituimhtnls 

— llienalioa of landi bij Initmdar—Adjiidicalioii 
pass d bj Iinrn Commissioner dedurtng fhe 
land to be held to? oil J free of astessmeni -^rJer 
passed btt the Collector d redi'iy to pi/ 

re I Io Ka i or else dirfflinj res imp ton — 6 *il 
b/ aUeitee Io set asid the oril r—Ciiit Co <rl-— 
/urisdictiqn Tho lands in suit were grantcl 
H Inam for Kan services In Is _ by tho dcci 
Sion of tho Inam Comnii loner it was dcclarcl 
that the lands will bo continued to be hell wiiollv 
free of assessment In 1011 tin. CoIIettor pvsscl 
an o Ict threctin-’ that t'lo plaintiff w lo was an 
alienee from tho Inam hr alioill pay a certain 
rint on the lands in suit for Knn serv i es or eL c 
Iho lands wojI 1 bn resum I from his possession 
n p I Iiintiff s le I f >r a d'chration that the order 
f III C Itector was ill at an 1 i f ri i irti Tho 
(1 ( ndsnt Knai c ntenile<l tl at tho plnintiffa 
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BOMBAY REVENUE JURISDICTION ACT 
(BOM XOF1876)-foi»rf 
S 4— fOnfJ 

cljim biing a_ain t Covcrnment relitiug to tho 
propertj appertiinin” to hi3 ofDco as MII 150 officer 
the jun <liction of tlio Civil Court was ousted 
unders 4(n) psrarwaph 1 of tho Bombay Revenuo 
Jurisdiction Act IS 0 Ueld tliat tho plamtilTs 
•claim being a claim, to hoi I land wKoUj esemp 
from as>. nn nt under tho d ci im of tho Inaiu 
Commission r w s clcarlv nithm tho scope of 
1 roiiso (1) of s 4 of the Bombay Pesenuo JuiH 
diction Act IS C anl thcreforo co-mizab^ bv 
Cml Court Uel i also that tho proviso to a 4 
of tho Bombav Pevenue Jurisdiction Act 1876 
Jn terms appLed to any person claimin eveanlion 
from land revenue under an adjudication duly 
pa ed bv a comp tent officer uni Bombu 
Act \I of 18a- and an fthonee from tho Inamdw 
could not be trea el as bemg oatside the scopo 
•ofthoproMSO '^LVIUal\DSAHEe t TlirSELRETSI'Y 
OF StsTE FOB India I L R 44 Bom 129 

s 4 5 6 — Iltll that 4isnatabar 

to a suit in which there u a claim ansing out of the 
alleged illegality of the proceedings taken for tho 
realisation of land revenue ^\he^e tho legality 
of proceedings initiated by a Revenuo Officer is 
m question tho Court has to enquire under s C 
whether tho act complained of was done honJ fide 
■Tha llamlatdar can only esetciso delegated powers 
m tho Taluka which tlio dcIc''a^)on occurred 
GaSOAlUU HATIBAai « Dth'SAR Qanesb 

I L R 37 Bom 542 
— 8 J iSe« pBovr?CLvL Shall Cause Court 
Act 187- Scit IL 

I L B 39 Boo 131 
— 3 11— Coif ctur 4 order Forjeitare 

0 / Zand — ippeal — >Sud la ut aside order of forfu 
tur^Lmilalion 

See LutiTATtON Act (I\ or 1903) 
Sen I Art 14 

I L. R 44 Bom 451 


See Dohuay Petemte Jceisoictiok 
Act (X OF 18-6) 

I L R 4j Bom 1177 

■ s 12 gives the High 

Court jurisdiction not only to lay which party 
ahould bear tho costs but also on what scale they 
should bo tased. jAOAirXATQ Wasudet Paydti 
In re 1 L R 4S Bom 1177 

■' ■ /e/erenee hy Goirnt 

ttenl la Iltjh Court — Comfaj iu/nmort/ Sclllemenf 
Jet (Bom Aei 11 0 / 1SC3) t 7— Summory BeH/e 
tntnl — fnain D/armala/a — iSanad — JayJlir— 

1 realy fieftcren the Coiernmenl and the Aaf le State 
— frjnde r / if uh J r a treat j or on cal 

Icniire Under s 12 of the Porenuo Jurisdiction 
\ct IS'C. Government can ixfc a qne lion for 
tho d Cl ion of the High Court when mvc limiting 
uuj claim orol JO tionwbi hbcforolS Crnsrhave 
> -on evcludod from tho comnzance ola I ivil Conrt 
111 1S18 tlio liiiti h Government grsntel by a 
Mnv 1 some vil!i''cs m Clukodi and Manowlea 
AS Itiatn DInrmaiLvja to Lo njovclfrom son 
t>g"andson do fiom ginerat oa to peac ation 
‘'hortlv afterward, tho talukvs of ChiLcdi and 
Msnoivloo were code I bj tie ’Inti h GovtninieDt 
to tlio Msharaja of 1 olhaj ur In IS-I t'oPajs 
of Kolhaj ur grantel some luvro rillaces in the 
•Kild talukas to the same grsntc In 18 i a 


BOMBAY REVENUE JURt-iDICIION ACT 
(BOM X OF 1873)-coiicld 

• s 12 — cci/icZd 

treaty was con luded between the British Govein 
ittcnt and tho Mvli-vaja of Rolhapur One of thn 
articles of tha treaty provided that the Raja of 
Kolhapur promt od to continue to tho craiitee 
his lauds and ri hts and the British Govern 
meat guaranteed enjovmont of thowj villages to 
tho grantoafor life provision being made that the 
rights of th grantees d sc atlvnts as founded on 
banad o custom should not bo prejudiced by the 
cessation of the siid gnaranto As the 1 aji did 
no'’ keep hu promise no to mole t tho grantee 
tho B itish Government madi in 1827 a furtlior 
treaty Hitli tho Paja of Kolhapur by which it 
WAS prom ( d that the Iittor shoui I give bici to 
tho former tha said til iLvs m Ih same state in 
whi h ho receive 1 tl in and that as tho 1 aja 
had never <.ei tltoanaovanl b tn tho grantee 
I V seizin^ Ins villages and 0 I'cr j ropertv it had 
been de ined nccts arv to extend tlie guarantee 
of tho British Goveinment to his de ecndaiits 
and the Raja acc or lingly on^aoed never to molest 
them Thereafter m 18-8 a question having 
arisen with regard to tho vilhges granted by the 
Taja m tho said talukas it was declared by the 
CovcrnmcRt that tho same should lo allowed to 
remain m po«se»5jnn of the gr ntoe as if tho giant 
was made with the concurrence of the Briti h Gov 
ernmcQt In 1813 outho introduction of the 
Summary Settlement the Government was of 
opinion that no pr md jnett ea e had been made 
out for excluding tho ^rantoc. s lands from the 
benefit of the Nummary Settlement on the ground 
f tUcir being held on political tenuto and tl 0 
Summary SettUment was accotdinglv applied to 
the grantees lands with his consent It was 
contended nenrh sixty years afterwards that the 
lands in que lion bcins cither lends held under a 
treaty or under political tenure were ereepted 
from the provuions of the Bombay Summary 
Settlement Act 18C3 Held (1) that at the 
time of Summary Settlement the land in que tion 
were not held under a treaty for n ither was it 
shown that the ori'-inal title was under a term of 
treaty which romaircd in force nor that the treaty 
of cos ion guaranteed title {*’) that tho title of tl e 
crantco to the lands in question originated in the 
hanads of 1818 ond 18 1 and that when the two 
talukas wore given back bv tho Paja to the Br ti h 
Covernmont la 1837 tho existin" rights of the 
grantee under the Saaads remained undi turbed 
jdeno ttyore and were so recowii ed 1 v the British 
( oromment (3) that tho grant was specif cally 
described m tho Sanid as Dharmadava In m 
and then was no hin" to show that it was a Ja hir 
or held under pobtiexl tenure (4) that tliercfore 
tho Bombxv ^’ummary Settlement \ct 18f3 sra 
propcrlv nppli d to the lands m que tion f ool 
V Sprijf (It53) I C 5 aid ’^Jtdh an '•jni 

\ Shetlk tjmoVin ( 7 ^ 3 /) 77 pem 131 d 'in 
gtu bed /are^ASiDEV llAniirAH Pandit {!'’ <^1 
I t P 45 Bom <65 

BOMBAY SURVEY AND SETTLEME’Tl ACT 
(BOM I OF 1885) 

s 25 23.5' 53— Bo IFrenueCo^e 

IBon 4fl I of IS 0) t JO 7^‘‘— AA-r • ye 
tl ^olii'a Di trict—Suri* / and 1 rrent-—l !ro 
daet on of fane'toned trl tn I— Ftred or 
fftaraitlrrd — JT-piroIion of lie p< od of a-'se 
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BOBIBAY SURVEY AND SETTLEBIENT ACT 
(BOH I OF l$Q5)-conld 
S 23 — contd 

liontd sdlletrtnt — CoiUint anet of the terms of the 
snncltoned sclllemctit after Iheexpi ationof t/e 
■period as still beirg sriiclioned A qucstjon having 
an on ns to whether under the settlement of the 
khotj Tillage in fiuit which was sanctioned in 1863 
and introduced m subject to all the provi 
sions of the Survey and Settlexnent Act (Bom 
\ct I of ISCo) and tl creaftcr for a fixed period of 
twenty cyenyear« the Government was entitled 
on tlio expiration of the said period of tnenly 
seven year torn ist upon the tcrmsimpo ed upon 
tho Khot as between him and his tenants under 
the Eettlcment as still being sanctioned lleht 
that in 1802 when tho fixed penod of tho settle 
inent sanctiored m 1803 and introduced in 18i»o 
came to an end the terms which had been impo ed 
upon tho Ivhot under s 33 of the Survey and 
Settlement Act (Bom Act I of ISGo) when that 
settlement was introduced remained in force 
since the settlement itself muH bo deemed to have 
been then and still to have been anctioned and 
that Government was mthin its rights m in istmg 
upon tho Ivhot ncceptins ccit-m clau es in the 
Labuhyat of that rear SEcrrrxTT or Statf ron 
IvniA r SiiiAsitn Acwi (lOUl 

1 L R 36 Bom 2d0 

BOMBAY TITLES TO RENT FREE ESTATES 
ACT (BOH XI OF 1852) 

— - ShetS^adl lands— Rules framed 
under Act XI of ISoS (X><5n6ay>— Gorernmeat 
cetUinmny the sheUanadi lands to the famiff of 
the slelsanadi teho %s discharged 6y Governme^ 
tciffioui (I'll/ fault on Ki part— Continuance on 
eonddioa of paying full surteu assc^ment on the 
lands — Siitaejiiefll resumption oj the lands by 
Oocernment On tho death in ISGu of tho then 
one D (iOromment appointed one T 
as the new shtUanaii but under tho rules framed 
under Bombay Act \I of ISi. Goi eminent con 
tinued the sh tsanadi lands to tho famitr of D on 
condition of thcif piiiog fall survev a '<8aient 
in the lands Tho remuneration of 1 was made 
payable out of the extra a »e3 ment recovered 
in Iflft Covemment resumed the lands and 
handed them over to 1 for his services Held 
that both tho order pa ed in l^Gu and the action 
taken under the rule framed under Borobav %ct 
\I of 1 Sj 2 had in law tho effect of conyerttng 
tho land from a slet anadi \nlan into a rayittcars 
holdmp and mvc'tui'’ tho holder of the Dnd with 
the rights of an ordinarv occupant cnlillixl to it 
so long OS he jaid the Eunev es ment Held 
aho that the proceedings ef 1‘'0 j were on the 
Euppo itnn that wliat was done in 1«C.> on Bs 
death had the cCcct o! corlinuing the lands in 
di puto aa one re trved for shel onadi service 
but that was not ils effe^'t and the proceedirgs 
m question were i / ra mres \Eu_yrra r Mar 
uvoArra (IJIO) I L R 34 Bom 5Ctt 


bonA fide act 

by Collector— 

See Bombay Abe yri Act (Bom Act A 
or 1878) ss 32 C7 

I L R 37 Bom 101 


BONA FIDE CLAIM. 

See CrnnsAi. Trespass 

I L R 43 Calc 1143 
See Tirerr 1 L R 44 Calc 66 


eonA fide purchaser 

See He. BIT Law — E>dowmext 

I L R 38 Calc 526 

See SIauomedan Law — ^Minoe 

I L. R 85 Bom 217 

See Pates A^^> Taxes (ArrEAfS or) 

I L R 42 Calc 625 

bonA tides 

See pEEsiDExck Tow>s IasoL\ enct Act 
(HI or 1909) s 57 

L L R 39 Had 250 

— want of — 

See Deposit n. Coutt 

L L. R 43 Calc 269 

BOND •. 

See <2rm. PsocEDcrE Code (Act ill 
OP 18S’) 8 2o9 

I L R 37 Mad 17 


See CnnrDtALPBOCEDDRE CoDt (Act V 
OP ISOS) ^ 12o 

I L. R 87 Had 125 
See JoEtT Bond I I<. R 89 Mad. 409 
-See llrsDU Law — Bond 

I L. R 40 AIL 17 
See LniTTATiON Act (lA. OP 1003) Scir 
I Abt 7o L L. R 35 AU 455 
I L. R 41 All 104 
Aet lie ICG I L. R. 38 Bom 177 
-See Moetoage I L R 37 All 426 
See Pbobate axd Admixisti ative 
Act 8 .lO 

L L. R 47 Calc U5 

See ScccEsslox CEUTincyTE 

I L R 33 Calc 182 


for appearance — 

See Ceiminal Procedure Code (Act A 
or 160S) «3 90 1.01 AND 537 

1 L P CS Mad loss 
s «U I L R 42 Had 400 

Interest in advanc® and prosrcssiTe 

See IvTEPEsT I L R 44 Bom 775 


BOjIBAY VILL4CE POLICE /CT (BOH 
Vin OP 1807) 

— ■— g O—IletJ that a Hi Irict Magistrate 

1 ad I ower to nj ponl j i is (mfe lor Ti’Jaf-o ]«lict.) 
In A TaluV’ari iilli'-c ii ji r i rr r*<.» 

I L R 4i Bcm 3“^ 

8 14— 

S(t Oaths 'ct IS.T « 0 to 11 

I L R 45 Eom 06 


ha^dity upon — 

See ProcEDCPB L. R 48 I A C2S 
■ . - — rhe'her surety liable where principal 

Is no* — 

See CvniiNti. ProcEDCRE Corr 1''CN 
s. Git I L R 2 Lah 204 

- ’riartrt/ l-ord—Pallie 
jel ty—Orervl elmirg inlcrtst Mbcre m » lord 
the executant lound himself down to dally 
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DIGEST or CASES 
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B0in>— conM 

attendance and manual labour until a certain sam 
n-39 repaid in a certain month and it penabsed 
default with ovenThelming interest BetJ that 
iucb a bond was not cnforccablo at law being 
opposed to public pobcy Kill Saudp Dhioa* 
r DA^SI Uandak (I 9I0] I L R 42 CalC 743 

dfterfl/ioii »a good 

failfi coJt o’lanl lo original mtcnUon of the parties 
— /wtrument whether iilialed thereby \Vbeto 
a mortgage was in terms one rupee per rnensom 
on a loan of Ps 200 and the mortgage© m erted 
the words per cent iti the bond while ux hia 
po e«sion thus altering the interest front eight 
annas per cent per mensem to one rupee per cent 
er mensira and it was found that thefo had 
een no fraud and that it was tho common 
intention of the parties that interest was to be 
paid at the rata of one rupee per cent Ueld 
that an alteration made m good faith to cany 
out the original intention of the parties does not 
vitiate lha mstrument Asa'tda AIoiiAit S iiana 
I A^A^DA CiiA'fDBA Uaha flOIC) 

I E B 44 Cale 154 

ffeld on a coastroc 

tion of the bond in question in the case that it 
imposed personal liability upon the executants 
Tho Courts in India having allowed interest at 
the rate of SJ per cent per anaiin doriog tho 
period of tho pondenoy of the suit Held that 
the CiTil Procedure Code bitcs tho Court discre 
tion in tho mattor and tho Judicial Committee 
was not prepared to <L»sent from the view taben 
by the Courts m India Fakka Lax v Ninai. 
Chawd (PC) 26 C W K 737 

— — ■ — Bond fajalle Vg in 

ttilmtnU trilA condition that interest may hechargei 
if instalments are not paid on due date — Irregular 
poymen/i made and aeeefttd nol as iBStafnien/s htif 
in rcduelion 0/ the delt generally Where a bond u 
piyablo by mitalmcnta without interest but 
with a condition that if the instalments are not 
P-id on duo date then tho obligor will be entitled 
to chargo interest acceptanco of an instalment 
though paid after due date may bo oeidenco of a 
waiTcr of tho rights to charge interc t but the 
payment must bo m dischargo of a specific instol 
ment in aitcar and not mticly a paymeot m 
rodnclion of tlie debt gcni-rolly Wizauat IIusatv 
t Moiuv lax I L It 43 AU 38 

BONUS 

slipnlation for — 

See ruTA» Lease 

I L r 42 Calc 1023 

BOOKS 

of a Firm — 


BOOKS OF REFERENCE 

Eehanee by Court on 

Backs of Beftrence — Parlies should know of it of 
the frio/— -Practice K henever a Court relies on 
a book of reference such as a work on medical 
jurispradence it should bo made known at the 
trial to tho parties so that they maj Lava an 
opportumty of adducing exidence or argument on 
tho point Durga Prasad Singh v llam Dayal 
Chavdhun I L R 38 Cah 15^ referred to 
Wbstok asd Oiuers t Peart Mohan Das3 
(1912) I t R 40 Calc 89S 

BOUGHT AND SOLD NOTES 

See Arbitration | L R 40 Calc 2I£> 
See Sale of Goon 

I L P 42 Calc 1050 
See Stasip Dciy 

I L R 39 Calc 669 

BOUNDARY 

Set Boubat Land Revenue Code 
1S79 8 121 I Ii R 45 Bom 67 
■ ' — - ■ Pispvlt bcitietn two 

lessees-^Agent of lessor settling a boundary line 
he/ore dispute uiihoul refetenee to the boundaries 
guen in the regtsitred leasts — roaiufary eo fixed 
if binds lessees— Agreement neeeisary to tuter bound 
ary so fixed »/ lundA lessees — Igreemsnl »i«« ary 
to alter boundary PJaintiSs and defendants 
cleimed respectively two plots of land in mouzali 
P 17^ bigbas and 212 bighasin area on either aide 
of a common boundary under two registered 
lea es granted m 189^ by the Pandeya to their 
predecessors The correct boundary lino between 
tho two plots was dcfarroioed by a Commissioner 
appointed in tho suit but defendants act up another 
fixed in 1000 by one T P at the instance of tho 
Pandeys Retd that the rights conferred by the 
leases could not be atTccted unless it could be 
shown that tho then lo sees agreed to the new 
partition Debendbanatii Gho n 1 Lew Tet 
TURYA Coax CoiirAsY (19 0) 

24 C W N 740 

BOUNDARIES ACT (XSVm OF 18C0) 

53 24 2S — 

See Civil Ptocedube Code (Act V or 
lOOs) 3 11 I. L R 39 Mad. 1202 

BOUNDARY SEITLEMEVT OFFICER 

dec.sioa of a — 

See CiYiL PnocEDYTE Code (Act V or 
ICOS) 11 I L. R 30 Mad. 1202 


See SlSlllo^^ to Pronicr DoocmenTS 
I L P 47 Calc 647 

previjitias producUon of — 

See Insolvent I L R 47 CJc. 254 

translations of — 

— B'ol Sendenej of 
if can le gvSj \ /nn tro jIj oa* ef 1 olatal 
l^ass ges V Court cannot It. in\i{e<l to form 
an oj inion ns to the true tin d of books from 
trar tations of i oUt h 1 Jg s bools must 
bo lul fl ns a whole liLis BcuiFY DaS r 
Lc>o LjirEroR (Ull) 16 C 17 N 1105 


BPEACH or CONTRACT 

See Contract L t. R. 33 Mad. “91 
I L P olo Bom- 129 
Se Dauaces L L- P 43 Calc 493 
&( ProcEDcrE 

1 L P <S CeJe E 2 
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l 
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35REACH OF COKTPACT-fo>.f.' 

jy workman — 

Sc 6 onrMAi. 6 Breach ot Contsict 
Act ^MU OF iSjS) 5 2 

I L R 40 AU 282 


PTOcmms of — 

See 'tUBRti.oi. (oatractof 

1 L R 89 Bom 682 

to deliver goods at a particutai 

llnjft - 

?ea Comract Act U'c OF 1872) S3 30 
03 73 I L. R 87 Ma4 412 

breach of COKTRACI act [Xm of ISSS) 

Sea A\oi«itA-s s Brc'cn oi CoVTRCCr 
Act 


BREACH OF CONTRACT OF MARHIACtE 

See Oamcoes I L R 41 Bom 187 

See Ifisnu LiW — \'tu 

I L R 37 Bota 18 

breach of the peace 

See PaoaiBitORY 08DEa 

I E R 38 Cate 676 
See Sc trsiTx fok ooon oeiumoor 

I L R 38 Calc 1$6 

—■■■ — likelibood ol— 

See Bisttita concssmso 

1 L R 39 Calc 150 

BREACH OF TRUST 

See TROSTtr I L. R 88 Mad 71 
X L R 39 OlaA 116 

BRIBE 

See PAOiiTei tos«»T 

1 L H 37 Calc 81 

bribery 

^ — — impalatloa oX — 

Sfi Ssemo'i 3 I a S8 Calc 524 


BROACH AND RAlRA INCUMBERED 
ESTATES ACT (BOH XXI OF lBBl}-^con«! 

g 28~ci'7ild 

im»!cr e 28 of tlie Broach aad Kaira locwnibcrcd 
Estates Act (\XI of 1881) tho mortgtacc je not 
in tJjse ecent entitled to tccotcr back the money 
adranccA Vy him on the mortgage under s C5 of 
the Indian Contract Act (I\ oi 16/2) Jnicrlhai 
Jorafhat V Oordfaii Sorei / A 2? 3I> Bom 
3oS distinguished Px'B'uiottaii \EBiBltAl a 
CnniTiAsavQJi (1917) I L B 41 Bom 548 

BBOKEP 

See CovrBxCT 1 L R 46 Calc S31 
See LiMiTiTio'? Act{I\ op I90S) Scr I 
Art Uo ILF 39 AU 81 

Sec PAKJCt Adctia 

I B B 45 Bom SS5 

— appointment ol— 

Su Da«wes I t R 46 I a 314 

ofics oX— 

See Abetmbst I L R 46 Calc 697 

personal AaWify of — 

See StcE OF Goods 

I I. R 42 Calc 1959 

BROTHEL 

.- ' - order for discoatmoanco of-— 

See Hmtr Cor/iT JtmsDicTioN or 

I L R 37 Calc 287 

. Order pf iletijutfate 

rfirffhnp AecofitiBHance t>f nee of kou»t as eveA~* 
Janerfiction of Sutnet Ma/jiatrale lo tlay eeder— 
Eastern Bensol nnd At$nn Duordtrh/ lloutes Aei 
ill of 1007) ss S 3 The Distritt Hagistrato has 
no ^unsdictwu under the latr to interfere with the 
order of a <>iminal Court under b S ol the Lastetir 
Bcnt;at nnd %i«nm Disorderlj Houses Act {II of 
1007) and stay its operation rtt}n»} AAeoitnieaA 
y AmpSwperof If C IT % 404 referred to 
ItSUT Homy CnaKrAVAtiTi i Kemssobi Ktuan 

Dt. (ion I L H 45 Calc 301 


BRinSH BALUCHISTAN REGULATION (K 
OF 189G) 

10— 

See EsrorrEi L B 44 I A. 213 
See Jcdjcats 

1 L B 45 Calc 442 


BRlTJSIt COURT 

*<« loRi Kis Durm 

I L R 40 Com 551 

BRITISH INDIA 

See R suuU'AS ime, STArro\ 

1 L R 37 Bem 1S2 


BROACH AND UilRA IhCU5IBEREI> 
ESTATES ACT (BOM XXI OF 1881) 

— f ZS — fndae Centre f AetfCV </ 

JS e Cj — Jninlanr iijrljnp tj — lofdry 
vj nort'-a dnt-ie^ Tahldtrs I f<i it — Jfwt 
f/oj d o 7 al Idar t d nxt—2lr>rtja^et net 
«nl It t <0 < n}< I It n f<r d k} j ^ tf nortjaj 
A m tJT^ci d )v » tnlulfjir b«'M>c vw<l 

leywnl tl p nsiiir&I lif «,< nioflEn'-or t^uLdar 


BROKERAGE CONTRACT 

— ■ — — — fer»iino 6 A 6 y farlits 

6y rtree months notice before lA end nf ih /erm— 
Under Lroli r vhoh^itiolieB of broleraje toilraei 
i/ moj efoiM damae] t for tthole Unix »rAe« bnUraft 
oontiwt U'-allj Urminntrd before erimj tf ierm— 
(fnitrltoler irrontlfyWj ittmiss d befere IrrlrraQt 
tonirect Itnuinttl il—Dtmase* weojurt tf-~~hroltr 
are eorirael if ttrnowhlt by f/esh vyreeuirnt — 
Under broler tf t ay lusiet oa Urmi/talu-n bj 
eefice— 3 Q\nt fo-inxly rair^iiny on business 
»a jor/xm/j/v— Contnift bj fanwtj «/ ffmiinatee 
•«{* death of eojnrttn r — tontrart Ut (/\ of 
IS S) S 2S3 cl JO—PuJe of Ih idu lire tf to be 
roa#<rff»«d Pj an ngreemcnl hetween end H 
dated Jlst ^taa lOli the £om r appointed the 
latter to an ns l/rokcr for him for "■ jenrs or for 
each further p^nwl na tnicl t tc n iitunUi a^rcrtl 
upon l>iln-e<n thr parti<-n It «n proul <l 5i> 
the iiortt>nf-nt that it tuishl lx ht rmin d ly 
pithrr lartj piniiR liin-c niontl ^ notie to 
the ollwr tmrtj In jtir^urtiare rf anotlv s term 
of the sill Bgreemeftt i (lh< Jrokir) appo nl«l 
C to act M «in itr I r I cr foe him durmt, tho 
aahsHtcnrr of the said a^ri-enieiit nn 1 (^(t?ii Ondir 
froVer) had noliot of llm »a{ I cxcm-nt On 
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PIGFST 01' CASC*' 


( 430 ) 


BROKERAGE CONTRACT— fo>iW 
12th \iigu t 191- the broker P wron folly dia 
mis ed the tinder broker T and subsequently on 
2nd Decemler 101_ m pood faith entered into a 
second agreetaent with 1 moon i tent mill tho 
first Held in ft suit bj C 'isjains L for wtonafol 
termination of the iindir biokcrige cwilract that 
ns the under brokerage contract dci.ended upon 
the subsutcnce of the brokerage contract and tho 
latter contract was \ alidlv terminated on tho 
2nd December 1912 tho under brokerage contract 
also came to an end on the same day and the 
plaintiff was entitled to recorcr damages as for 
tho period from his dismis al on the 1-th August 
to the termination of the contract on 2iid December 
1912 Ptr IfooKERJEE J That tho three months 
notice required by tho contract between I and 
B was for tho benefit and protection of tho con 
tractmg parties themselves and 0 was not entitlwl 
to make a grierarico that either partj has allowed 
tho other to determine that agreement without 
insisting on tho pro cribcd notice Ikbore \ 
and 1 members of a joint family (of which 1 
was the larla) carrymg on a joint family businees 
entered into a contract of under brokerage and 
X subs quently died but 1 and the other party 
to the contract went on dealing with each other 
as if the contract subststed IJetd ftr Ctmuai 
that \ » death did sol terminate the contract 
Ptr Mooskrjee J IVhere there are two joint 
agents and one of them dies upon bis death the 
contract of agency temusates only so far be is 
concerned but not as regards the sumving agent 
The rights and liabilities of coparceners lo a joint 
Hindu family cannot bo detemmed by esc osiro 
nferenco to the Indian Contract Act but must 
bo considered al o with regard to tl « general 
rules of Hindu Law according to these rules 
tho death of one of tho coparceners does not 
tk.solvo a famiij partnership PAOntrstuu. t 
LrcuiiowtiAS (191C) 20 C W K "08 

BUILDING 

fire Bombay DismiCT JfinijcirAi.mts 
Act (Boh Act III of 1901) s 3 

St CA^TOItME\T liAKD 

16 C W tf e09 

addition of hath rooms In — 

See Bombay Chi Wrj>TcjPAt- Arr 
(Boh III or 1888) s 34np 

I L R 41 Bom "41 

by co-owner — 

See TEsironanT IKJU^CTIO^ 

I L R 41'Calc 436 

compensation lor a ejectmeot — 

See I^audlord akd Tenant 

1 L R 44 Bom 9o0 

— concesaon of — 

See Landlord andTeyant 

I L. R 41 Bom. 609 

constructed ly lessees — 

Set Bomih\ Cm Mcmcitai. Act 
(Bom Act III or ISsg) s 3(k> 

I L R 31 Bom 593 

. erection of without sanction — 

See VvtTED Pbovivces Ml’mcitaiities 
Act (II or 1916) s IS. 186 

1 L R 39 AU 482 


BUILDING-<on d 

— — Be erec/ion — Be 

tieimny or repairing a ronf replaced on ila fnmer 
sxte~rceonstriietion not excctdi ig one half I' 
eubteal exlenl— Building nhelher a hed vttk 
foete and tin roof ts a — Build ig line of a roi d 
eneroacAment on^-^alculla Uunicij d id [L « III 
of 1899) es 3(J) (JO) (o) 851 449 The removal 
of an old roof of a shed consiatm" of posts and tho 
icptacing on tho same site either of a new root or 
tho former one after repairs without an alteration 
exceeding one half its cubical extent is not a 
ic erection within s 3 (39) (o) of tho Calcutta 
Municipal Act Tho offcDco of inlrinj.ing on a 
building line within tho meaning of s 3jl is 
bavuig regard to the definition in s 3 (3) the crec 
tion or re erection of tho wall of a building within 
that line and not the removal of an old roof and 
replacing it on the same site Teipevdeswar 
lilTTER t CORFOBATIOH OF CALCtTTTA (1911) 
I L R 89 Calc 84 

BUILDING FINE 

Collector’s power to levy — 

Set Bosiday Lavd pErExEE Code 
(Bom Act 1 op 1879) s 48 

I L R 42 Bom 129 

builbinq lease 

— — — • Transferability—- BuiWiny oiid Aesi 
dtnUal teeue — Utrdabiht^Trantfer of Property 
Atl liv of 1$S3) t m 0) there is 

a lease for building and residential purposes in 
the al^sce of any intention to the contrary 
indicated either in the terms of tho grant or in 
the nature of the tenancy tho leasehold interest 
IS hentablo and tho tenancy does not determine 
by the death of the lessee but vests m hii legal 
personal representatives who are entitled to 
give or receive tho usual notice to quit buch 
a tenancy m the absence of any etistom or contract 
to tho tontrarj is governed by tbe provision 
of tho Ttan fer of Property \ct and is consc 
quently j’runa facts traiufirablo under s lOS (j) 
of that Act KisnoRtLAL Roy Ciiowducrt t 
KBISDHA KAHIM CltOWDRSAYT (1910) 

I L R 3" Calc 37 

BUILDING PLANS 
aacfioa of — 

''ft JlrMCIPAL CoRFOriTlON 

I L R 40 Calc 836 

BVNDELEUAKD A2JEAATI0N ACT (V P 

n OF 1903) 

s 3— 

■ Agriculljral Inle 

—Sail for prt emp/ion — Sanct on Th*' ancticn 
contemplated ms 3 of th<. Bund Ikhand All iia 
tion of I^nd Act I®03 applies to a voluntary 
tran far ami there is no proi i ion in the Act 
wluch cnlill'S an int nding pre^emptor to pet 
the sanction of the Collector to Inn” a suit for 
pre emption Therefore a Court is not entitled 
to grant a d->cree for pre emPtion to a pirson who 
IS not entitled to purcbi •'tie propertv lu que lou 
not hemg a mrinber of the e-wicultural tnl-o 
wilhm tho meaning of • 3 of the Fi-nJ )kl -ji 1 
4licnat)cn of Land Act Nn-tj Bilin r m 
WAP rCTJ (tOlo) I L. R 3~ AH. 662 

Egt. ly of red n; 

tion told Or f-ttn]lod— rh of norl agort 
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BUNT^rLKHAJID ALIENATION ACT (O P 
11 OF l'»03)-con/rf 
2 S—ronid 

nijhti — Jii^hls 0 / purcha.f€r Tho policy of tbo 
DundcJkhantl I-nnii Alicnatitjn Act is 10 pnjTCnt 
{>fr5on» who ore not rncrabcra of on o^icaltural 
tnbo from ocqmnnR propcrt) and the proruions 
of B 3 opply to oil p<.mancnt slipnations otcq 
thouRh thpy arc broiiRbt about by tho cicwjso 
of tho rifrlit of pro otnpt)on Propi rty la Itundel 
hliand was tnorta;aR^ and sabscgnently the 
«<luity of redemption was sold by tho owaor* to 
n certain person from vhom it was pre emptrd 
Tho CoUcetor howt^cr did not eanctioa tho salo 
hot onlerod tho namo of tho purchaser to Lo 
Tceorded oa a usufructuary motlgagoo Later 
the mortgacors sold this rtry property to tho 
plaintiS Ho brought thu amt to redeem >t from 
the defendant who was iti possesion at a prior 
mortgagee i/tW that the pfaintifl Lad & ngbt 
to redeem tho property from tho defendant mu 
much as tho nUimato right of redemption rereainM 
in the rcpreaentaliros of tho original niortga'*Of 
Tins right Ihcj were entitfod to transfer to tho 
plaintiff RtM Nath t ItaRA’et flOl f 

L L. R 37 All 467 
sii. III. '■■■ ss 8 4 6 B— Court round lo preirat 
in clieiKtUoi* «v5ie/l « nor /x-ru (lett by (ie 
let from laimj tfffet — ^foriyaye tteeuied by a 
tncmCtr of an ayrirvliural trilt — Ohoi \Vbcce 
ftt any atago of a eoit it is brought to tho notioo 
of a Court that oa aheuntion forming tUo sabjoct 
of tho suit u an alienation mado tn conlrarcn 
tlon of the nroitsions of tho Bundctkhaod XJiena 
tlon of Lana Act 1303 tho Court i« bound to taVo 
notice of the fact and to pass such orders as may 
lead to an nliimate compbanco with tho roqutro 
raints of tho bet So where a mortgage had bc«n 
executed by a member of an a-wiruUura) tribe 
m o form not pcnnitud by the Act and a preli 
lainary decree for sale has been (tasicd thircem 
Without opposition on the port of the tnortua^or 
^sed on his status as a tneml cr of an a^ncultund 
tribe It was held that tho Court to which applica 
tion foe ft final decree was mado was not increJy 
justified la taking but was hound to take octioa 
hadcr e 9 of tho Act Held also that the Hindu 
gho i» of the Jalaun distnct are a subdinsion 
of tho Ahir caste pad tbereforo members of an 
agricultural tribo > itlun tho meaning of tho 
above mentioned Act Ivalka Pitas id t Raj 
Bam (1018) I L R 41 All 294 


a 0 — 3lorlyage — Suit for fart 

cfosure — i ka of defer dnrts that Ofy u<re 
members of <in cnncullurai (nie — H ftnnce 
10 CoUecior — E^tct of Coll ctor » finding in <Ae 
nejiiiie In a suit for for cl si re of a ni(irtpa'»o 
af,nn.'it two sets of (lofi*ndiii*s both Sets pi aded 
{Rat they were, m mbets of an agricidttinvf tenbe 
to whom tho proM'ions of the Bundelkl and 
AlKnalion of l^ad \ t IJ03 Apjdietl and & 
reftronoo was accorlm^ly mado to tho txdlectw 
under e 0 (S) of that Act The CwHector too} 
action und r the \<-t with regard to one » t of 
def ndants but -vs to the olhor get decided tbit 
• heir were not members of an flgricuUurxl tnbe 
7/clj that thi^ finding 1-afS the Civil Court no 
! tion but to continue tho proceedin'^ be era it 
ind pondentij of the provisions of the J undid 
bband Alienation of Land Act 1003 Qorvsji 
RaO t IvAMTA Ilusin (1014> 

2 L R 36 All ^6 


BUVDELKHASD ALIENATION ACT {U P 
II OP 1803)-oencW 

' S 1C — Vernier of on cgrtevUvral 

Inbe—Ptilrietiona on dtahag with properfy— 
Morfjoye — Decree for anU — hah in fircvtion 0 / 
decree — la oUtney — Property of mrmler of ayn 
eahural Inbt nof cceltny in reeeirer R hero a 
iBortgago has boon cicouted by a mrinber of an 
ft-ncultural tribe to whom the jrotitions of tho 
Ilandoikhand Alienation of I>Anil Act 1CD3 
»ppU in contravention of that Act even a decree 
pa sod m a suit for sale and a s&lo in cvccution 
fufiomng thereon cannot pa so good lille >n the 
inorti^aged proj-ertj to tho auction purcha cr 
Sonloosit make any diffirenco that after the poss 
mg of tho decree the judgment debtor has bceowe 
insolront bocau 0 under tho term* 0 / the Act tho 
(nortgagod property does not vest In the Receiver 
in insolvency and cannot therefore bo sold by 
him Hv>rM*y Irissp Narais SI^oIr t 
JUftVKn ^ARR*f I E E 42 A« 142 

— — — 8 treenki by Colhelof 

— £<tinip — Stamp Ad ill of 1890) $ 3 Held 
thot « mortgage executed by « CkiUectoc under tho 
proTistona of a 17 of tho Biindelkband Ahcnatioa 
of Land Act 100“' is not ctcenpt from stamp daly 
SoMWarroni V Mata RapioUOIC) 

7 L E SPAN SSI 


DUNDELKHAKD ENCUMBERED ESTATES 
ACT (I OF 1933) 

■ 8 18— Fvh morf^e^e bj utu/rueluary 

tnortyayet’^Oftnoni to indemnify sab mortgayee 
1/ d fpoetuted—l feet oa sricA eot«aant of 
taortgayert tahng iwtoefo^e the preiiaiont if 
the li,tni<llhand /neiimhcreif Ftlalea Ael 1003 
TTi® mortgagee la powes ion under a usufructuaty 
mortgage czccutcu a sub mortjmge of his mott 
gsgeo rights and covenanted wicli (ho sub mort 
gagoo that 1/ during the period of th« tnortgago 
the ptopertv mortgaged in any year by any 
reason abould pass out of tho possession of tho 
ooh njortga'rt'e or tho luortgaco deed for any 
reason should bo declared to be invabd he tho 
executant wotdd bo liablv. to pay tbc loss sustained 
by the laortgagco 'fho mortgagors took advaot 
ago of tho provisions uf tho BundcJLfiand Lncum 
bored Lstates Act Tho mortgagee took no steps 
under tho bet to realize tho amouat duo to hitn 
on hw raorti’ago Tho sub mart” "ce did prefer 
a clans but it was rejected and ho did not tippeaf 
Bvainst tUo special Judges order rejecting it 
Tho sub mortgagee was ejected from the niort 
j,a"cd property and thereafter h« sons sued tho 
morfgageo on his covenant cfaimmg damages 
on account Of hu ejectment field that tho 
»iut was not Lowed by reason of nn> tlun-’ coa 
tamed in tho Bundclkhand rnenmb red E tates 
Act tJ03 Ga\a ZhvavD t Gv^cv Bisnav 
(1910) 1 L B C3 All 123 


BURDEN OF PROOF 

See AnvxrsE rossES«iov 

I L R S3 Mad 382 
•See Aqra TEvAior Acx {II or 1901) 
s lot r L R 37 AIL 595 

Acs AcrcEMEvr to sbii. 

I li R S3 Bom 443 

See ArraczniEvr 

I L E 45 Bom 1020 
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OIGtST OF CASES 


( ) 


BtTRDEN OF PROOFwon/rf 

See UouBVi Disthict McNicirii. Act 
(B oji HI Of inoi) <!s oO «1 

I L K 35 Bom 4d2 
See l}ouDi\ L\m) loDE 

S 83 I L R 45 Bom 350 333 
See Caerices I L. R 47 Calc 1027 
See Civil PROCEoirE Conf (IDOiD 
s 60 (0 I L. R 35 AJL 307 

0 X\I E 13 1 I, B 34 AH 612 

See CoNTEACT I L. R 89 AIL 418 

See 1 noENCE I L R 33 All 483 

See EvlDE^CE Act (1 op IS"-) 

S 106 1 Pa* L J 1C8 

Si 10« lU L L R 31 AIL 36 511 

See PoBPmcnc I L. R 47 Cate 190 
See Gea>t op Land 

I I r 43 Bom 37 
See lIiyDU Law — Vlie’iatiov 

I L R 40 Calc 283 
I L R 36 All 187 
Se HI^0T7 L.ivr--JoDfT Familt 

1 L. R 32 AU 415 
I L- R 83 All 677 
1 L R 34 AU 126 135 
I L. R 39 AU 437 
I L B 41 All 23S 523 C09 
5 Pa I J 022 
See IIcesD Law -Leoal >ccca it\ 

I L P 33 Calc 721 
See nccDir Law — Moptoiob 

1 li B 41 AH 571 
<See Hikdu Law— Midow 

I L R 33 All 342 

See Jlbisoictiov 

I L R 35 Bom 264 
See LnfiTATTOK Act (IX of 190S) Sen 
I Asts 140, 141 

I L R 40 Bom 239 

,S<« JIaiiomedas L^w — Divorcb 

I L R 36 All 458 
See ILauoiiedasI kw — Pke edition 

I L. R 33 Bom 183 
See lIorToAOE I L R 30 All 478 
1 L R 3S All 540 
I L R 41 AU 250 
1 L. R 42 All 675 
Sm LeCOTUELP IhSTnuMBXTS AOT 
(XXMoflSSl) s? 04 "6 

I L R 39 All 364 
Ll L R 41 AU 40 
s 9S I L. R 33 AU 4 

Ones op Peoop 

'i e OtDi Lstate^ Act (I op I8f3) 
•IS 8 10 I L r S3 AIL 652 

1 e Pabd i N whin Lidt 

I L P 31 AU 4o5 

•>< IC AL Cope \rT (\L\ tP 

,41 I L. R. S- AIL S9o 

<?, lirrMPins I L R 30 All 454 
i, '•IHJ. sox \tT (\ or 1 ) »< " 

10 I L. R 4l Boa CS7 


BURDEN OP PR00P-fo»c/J 

See Suit to rEco%Fn Possession op 
Land rnon an alleqed Licensee 

I L B 41 AIL 669 

e fiiANsrEr op IIolpino 

15 C W N 953 
See 1\iLL 15 C V7 N 177 

TRla agauul Government— rn</«n« 

of poetestion tteeeiefrr^ lo proie title agaitiel 
Government — ^(lWaHJ pofamboie eu 

effect of IVboro m A suit for declaration of titlo 
against Go\crnnieut the plaintiff pro\ ca possession 
for A pcrioil of more tluin 1_ jeirs tli? Govern 
ment must proio that it has a subsistm:; titlo 
Rlicn tlio Government fails to prove such title 
or posse Sion within CO >car< the plaintiff is 
entitled to a declaration of title and not tuercl/ 
to A decUration that ho is lawfully m posses 
Sion of such land Tho clas ihcation of land as 
nattuin poranitiolLe is no legal cviJenco of title 
in tho Government At the most it is ovidenco 
only of an assertion of title hattni ^lahomed 
iltera ilahitletn v Secretenj of Stale for India 
JJJ/itd L / 2C9 oaplamod Gangn Pam China 
Patel V b cretary of State for India I 1 It 20 
Boot 793 distinguishou Iletnmttnlarao V 
^tCreUtrij of SMc for India I I R it Bom 2St 
distinguished lutisiiNt Arrar t SfonriaiiT 
orSTATE?ojtlNDtA(1009) I L R S3 Had 173 

— - rnerttnntr dethra 

torje-iitby lo *«/ oside al/rjrfi o fo;!/»on— Oreiis on 
adopted ton ulel'itr remiioner entitled to tmme 
dtaU pos . tion or only to ifecfarotio'i IVhcro a 
reversioner during tho Idctimn of the widow on 
whoso death bo will ie entitled to possession saea 
for A declaration that an adoption olleged to bo 
niAdo by her is invalid and bis right oS icvertlonor 
IS not impeached tbo harden uilT ho on tho party 
reljm" on tho adoption to prove its validity as it 
would ho m tho caso where tho rovcrsioner sues 
tor iioracdiato possession Itharfi Kunuar r 
Rap Chand I L P 20 Iff 197 dissented from 
PaaAOOFALA RedOT V NATTC GOMNIIA I EDDt 
(WIO) I L B 74 Mad 329 

— • ■ - ^ , Agreement to sell land 

— Peeilal of receipt of cORSiffrration — Denial of 
receipt by tendor — Title deeds »ft scin/ce « fosse* 
a, on — ^PresPinffion Jlcro denial bj the vendor 
of tho receipt of tho oonsi Ji-ratien ael nowlcdgcd 
m the rocitats of a deed of sale is not m all cases 
sufBeient to cast upon tho vendee ths bur len of 
prOTins payment of tho consideration IVhcro 
tbo plaintiff wishes to set aside a contract of which 
thero h*s been pi.rfortaanec and under which 
tho defendant has been m posses ion &rd en]0} 
meat of tho subject matter he mu t e tal It h at 
feist a good primd/aeie title to tho relief nhi h ho 
sceLs Raoital Paji t Scba Singh 

4 P-* L J 517 

BURG'VDAR 

5 < LiNDLorp and Tenant {Mh > 

14 C W N 629 
Se SfEciric Peljef Act « o 

15 C W V 956 

BURilA TOWlf AND VILIulGE LANDS ACT 
(BURMA l\ OF 1S°«) 

41 (b)— 

^ Jt 1 n Ti JN - * 1 1" 

■' Cac 331 

\ 
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CALCUTTA POLICE ACT (BEKO IV OP 

1888}— fonW 
BS 45— 

|ictiti<iQ va^ fiitii Kf n tlie (Imf Pre»id«jc> 
J!as,islnu of Cakiilii Iv ctii< S (Itatit 

tilt j itu lar s iiuiiiiojuil 1 1 « i< 111 loUon Be,wrt ptni 
bbnt, liRiJ 1 1< II till rud u ittriitfn t>] ttaf Jt bi 
nliiib w iH dt 3 ribiii md tint i( i. n u ctj Inti 
la) uj jjut in It Dji M iriji i ti A 

i«3unl win lit f rii k iiiljijtm tiddintUtl 
lilt A I t u i t »i iiu ill I ) .Ij . iHiitiii 
iliij-iini t ! U <viM iRt UK I 
mad fill 1 1 > r tin tin li \ i t nt « tnini 

fiiomr \«iU ni Dim an 1 i k . ii.i » . »l 
ovultm Kod 1 lit nil { iikI Mj t 1 Tilt 
polite tlm ill r nliitiiitd / lit <1 tlx 

occu td w itl j. Ill I lin„ f r ^ m II tl 1 I j » 

fied tliLt ill It 11 jrni, 11! Hit II d J h« 

accufecd iiiut il t! livii ( I iirt fir pn )»> ). t)« 
proiELtliiik uf'ii'i'b ^ f' ti I! M ^1 n t U hi 

that til Mi(.iiniili k I ntliriK-ta 

non id d f ! hifiiiitidri t u) ii li e/a/tnruh 
BiittiiiUll 1 It Jf« 1 1 lUKwiii iilwwlc-r 
b 44 oi iK 1 1 t \ I » I tl J n>i» ilijn. »«ii 

not iriikil r i! t Hu j t i t i UmI tj on 

oStnit mil J Uli 1 U \ I i «lml 
the Ml 1 tru (Ull t k ( 1 1/ nil ihiKun 
fieuili —It I in 1 1 I f r 1 \I vt ti t t I k« 
COgnizai Lt I i III ( /) II (tiir/i/t «inilt<<li( 
tie paUc.0 \»luh do ^ n t jm a ufli nm 
scnption vi IK ofluiii m (jik inn Uuium a 
Laj. Ki 1 u I ) t I hui > vj 1 1 I 

25 C W K 428 

^4A- 

Att AtTJ EFors A< QtIT 

I L R 45 Calc 527 

■ }< < ' ’ iij frtjttlj 

#t ptciid I It I 111 jietsDiinrt i<miili«n 
vlitfaiiiiil fulflfdhf u I fli (.t u>n It given to 
s 51 ( ) 1 tl It then I (lit K iia <m to ULno 
that till {i<]crtv i nr t in tie acincede pos 
sesMoo was uJtiijnjmt In ihp j wctit co o 
the Uigii Lot it iijiiUit tic accu cd on tbo 
gjound tint th( ui I u J, Ijv lie W gislrate 
nere cot ruthtnnl ‘•t v i i Kvlviap « K«>«3 

S2 C Vt h 0''0 

1 i c**to i of orficfe 

suajec ed lo he ItiU ~1 it lor contietton To 
lastdv a louvicljoii 1 1 nr s J 1 cJ tie Calcutta 
loliit Act iKt O' 11 t K 1 1 on to Icliero that Ike 
article has Lien vtoUii r Intu ulcntlj obtoinul 
and no coimctitn laii Ic lad m the oh ence ol 
a reaionslle ground fee •lisjit ion Bai D<s t 
Auu Bui. IvlI*^ (IDIJ) fid 0 ^ R ICES 

s G2A (4) 102A— 

See l‘rocL33io\ T L P 40 Gale WO 

s 6G uh s (-i) ts. — Cahi>l a Jia» et 

plljiv [■>)fautd aei atb » 13 a ^^Oejihe 

Cah Hn M ttc / il lit iLaij iU 13j9)~-Ob 
sir ct o o fu tjatf The j-ititiocier was granted a 
liien o under lij law (..) framed ondet sob a 58 
8 659 of the Cal ulta ilucicij al Act outlion ing 
him to make on caclosure in a portioei ot a parti 
cwlar street for depositing motlar bml. etc 
during the Luilding ci ecrtain picmi cv on that 
street The heen e -was granted ca condition that 
the portion of ihn street to to occupied tenst be 
fenced oil with ft temporary fence Lait the peli 
tionir without “P env mch fence deposit^ 

aotae hncka on the footpath and TAi coavieied 


CALCUTTA POLICE ACT IIELO JV OF 
18CS)— eoirW 
B CO — eonid 

uailcra U »{ flic CDlrulln Police Act JleJJ flat 
tfac pelllioner committed a I Hfch of the by lavr 
under which ins licin e waig anted lot irtohtneo 
tt» o Idl ontitr st I s j(o} s Cl> cl 11 c I cl cc \ct 
and hiB contfctKti urt/or llmt section wav jiopcr 
^IJjfjJirnil 4 (oj int/c Jnred into f tC 
of thi IoIko Act tv tic nnrnuirg Act cl )910 
(BoLal Sot ID) To/rvlei! iSic provisionB regarding 
the rt^u'ation cJ olstmcliins in tic Calcutta 
DiifiKipa! Act JlrccREc KI^r Ijiittou (1917) 
22 C \V h 485 

CALCUTTA POLICE CIRCULAP 
No 115D 

See loticL OtrJttr 

I L R 48 Calc 681 

CALCUTTA PORT ACT (irLC 3X CF 3££0) 

8 01 — 

Ste CanriEES I L R 41 Calc 7Ca 
M 112 113 114— 

Stf Loss or Goons 

I L R 40 Calc 58 

s iCS—Crtmifial Code {Act 

I 0/ JiOS) * ''(h-l tuidnty J'BgMfralr »/ Aa# 
furi duhon in rtejxtl Of cptnce eorimUifd ouUuit 
fufeotta iuf tnlhiit Ift iiMiU of the Fort Df the 
I IX ration of i .(> of the Code of Criminal IVoco< 
diirt a I rrstdcncy Magistrate m an oAicer eutlO' 
ri ed to esmuo the powers of a Magi trato irithia 
If e btMt» of the 1 ort of Cidtulla w ithia the mean 
ink of •> I.>0 I f the Calcutta ] ort Act and so boa 
)vn vticdcn >n rcbiccl of an oGiuco under the said 
Art KinmitUd out iji Cokutta lut within the 
fiDiits of D c I cut thuerf Lrsrar J jtr 
. W i XSoob 24 C W N 59 

CALCUTTA RENT ACT (Ul OF 1920) 

8 2— TenoKf tatffniijf o/— fivii/fccf 

lejort Ot lent Act came tnfo/orer aijiifotiiiij. cj 
tie Act — ijETtfl tJ »i£»i jo'taent oj rent-^i eltf/ 
ogcMvt /or/ttiore for non f osmenl if oeoiioblt 
Ihotcrm tenant is used in a sptjcial sense m 
tbo Cakettn Rent Act 10_l> and lueludvv a per 
son whoso Unancy h s cvpucd even lefote the 
Act tamo into operation buiL a tenant js 
entitled to tho benefit of the Act even if a suit 
ior cjcctrceRt vras instituted hcloio the Act came 
uito opcniUoa A tenant is sot entitled to tho 
benefit of 8 lioltho Act if he dees not pay rent 
nsprovidedins It subs C oltic/ct bnnaL 
j>AZ Cbai dak t LansniiAzit Ben 

£5 C W N SC7 

— — liila tlwt a workshop 

did not coma vt itLin premises under this sec 
tiOD it-oiAic EAciAFEKiaa 3IOTOF Co Ltd c 
CI.AD8TOSC \?\ix.iz &. Co £G C W N 1C2 

6 0—ihld that the fact that thesv 

waaoptionloricnewallor a further jenod of thico 
yean after the esriratiou of the hrrt three ytara 
djd not iraLe the lease one for fcve jiars enu up 
waroewithm tbo zccaring of & 4 subs 3 That 
tLo Rent Controller rein cd to cacicise jun dictum 
VC led ia him by law and the ITigh Court coafd 
pcoperiy jntmftio in revision i>aSA^TA Csahak 
btaiu V Bajadi UlontJ* CWiTztrJtE 

20 C W N 71L 
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( 4J3 ) DIGEST C 

CALCUTTA RENT ACT (HI OF 1020)-<ontJ 

s 11— 

5ce 3 2 25 C W N 967 

IftfJ that to aUoft a 

landlord who has sufRcient premises for his 
reqmrciacnt to eject a tenant for hia own 
better convenience or profit would be to defeat 
the object of the Act rEKnAnCiiAvn Dooqer 
r J U D Cbcz 20 C W N 499 

A\hero there is on 

agreement to extend the timo for payment beforo 
the rent actually becomes duo under the lease 
then it might well bo that tho time within which 
nnders 11 (5) rent has to bo paid to tho landlord 
15 eu h extended date but where the default has 
olreadv talen place tho eubsoquent acceptance of 
rent by the landlord docs not take tho matter out 
of tho provisions of a 11 subs (d) Jetua 
B nAtcna’^D c F G Gkace 28 C W N 670 

— — ^ Grounds on which a landlord 
can claim to enter into posse* ion discus cd 
Kr'UE Nath AfrrrBi* c 1 \altee Locke &. Co 

25 C W N 1012 

15— 

llelJ that under this 

eoetioa tho Controller mu t grant a ceriifioatc 
certifying tho standard rent Vllev Bcos & 
Co 1 Ba»so a Co 26 C W H 845 

. — — ■ Held that an applies 

tion ID lOTuion against an order of the Controller 
lies to tho Appellate Side of tho High Court 
Kau Dasi V iLiXAi Lii De 

28 C W K 62 

s 20— 

- II Id that tbiss ction 
is not but that r 4 framed under s i is ultra 
tires GoBAnDUi.1 Das Deoba x Dooue 
CHAXD SnrraiA 28 C W II 661 

ss 20 and 23 — 

Ultra \ipes 

1 L R 48 Calc 955 

CALCUTTA SUBURBAN POLICE ACT (BENG 
n OP 1866) 

ss C9A (4) 49A— 

See pEOCESsiox I L R 40 Calc 470 

CALLS 

SiS CoUPilTY 

I L R 42 Bom 159 & 264 

CAMBAY 

See Ieval Code ss 34 lOd 467 

I L R 36 Bom 524 

CANAL 

See hOBTiTEEjf Ikdia Cakal a>d DRArr 
AOE \cr (\III OP 1873) 

damage to — 

See Penal Code {Act XL\ or 1860) 
s 430 I L R 41 AH 599 


P CASIS 

CANCELLATION 

^eeGiPT I L R 39 Calc 933 

See Lisutation Act (\\ of IS<7) Sen 
II Arts 91 and 141 

I L R 32 All 892 

See Papdavashin Lady 

I L R 36 All 81 

o! order — 

See R'oeate avd AD’urfisTPATiO'i Act 
(Y OP 1831) s ^.0 

I L R 37 All 380 

of Registration under Patents and 

Designs Act — 

ileeDESic'i 1 L R 45 Calc 606 

. ol sale deed — 

See LnaTATio"! Act (IX or 1903) Sew I 
Apt 01 I L R 42 Bom 638 

CANDIDATE 

lor pi adership — 

See PLEArjERsniT Etajonation 

I L R 40 Calc 588 

for riunicip*.! Election— 

See Ido'nciTAt. Electiont 

I t r 46Cslc 110 i 232 

CANTONTIENT PROPEPTY 

See Ad\£rss Possesston 

I L P 83 All 220 
■ Resompfioa tty Copernnr«nt of 
land m— Confmiment Code of ISSO and 
IS50 — Oitnerthtp of land in Poona Canfon 
n'enl~Sml by Coicmmtnl for ejectment of tenanf 
fnm prewiis s uithin Cantonment hniti — Priiata 
ounersAtp in Cawfonment etnim to — Presumption of 
ountershtp — Po jftMiem effect of — Pighl of foiern 
ffienl lo tesunte Ian I In a suit for ejectment of the 
appellants from premises withm tho limits of the 
loooa Cantonment the Govemme&t as plaintiSs 
claimed that the land belonged to them and was 
merely held by tho defendants on mihtarv or can 
tonment tenure which entitled them to resume it at 
their pleasure subject to compen ation for buddings 
which the tenants might havo erected thereon 
Tbo defendants claimed the land as their private 
property on the ground that their predecessors lu 
title were owners of the land at the time tho canton 
meat was established and that nothing had hap 
pened since to vest the title in the Government 
and whilo adniiUmg that they were subject to 
military junsdiction and to the Government right 
of appropriation contended that they ucre entitled 
to compensabon on a basis of pnvatc ownCTship 
and not as mere hcensees. They also contend^ 
that being in actual po ession of the land the onus 
waa on the plaintifla to rebut tlie presumption of 
owner hip in fee attaching to the posse lou of land 
whether in a cantonment or elsewhere The title 
of the defendants was based on a document dated 
27th August 1804 by which one Beits a Purser in 
the Indian Xsvj certificated that for the coo-iJera* 
tion therein mentioned he handed over to Dorab- 
jeo Fe*tOBjee all claim he had to tbo hou'c out 
houses and prcmucs generallv marked 23 Staff 
Line^ Foona Cantonment Tbjs dooament was 
enlimsed as sanctioned by tho Brigadier Gene* 
ral Commanding Held on a consideration of the 
mode of delimitation of the Poona Cantonment 

8 
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CAKTONMENT PPOPERTT— ««W 

the rccul'Mions affecting it the arrangements nuulo 
Tnth the owners ot the land^ lahen lo rodomRtfj 
Ihein for the thej sustametl by being (jepmed 
of (heir nght'i of occuptne^ anu the other e»r 
cnrastances of the n«e (i) that even if the defend 
nnts cstftbhahoii that <heir house was buiJt at or Lo- 
fore tlio time the cantonment o as made Ihera vas 
still a strong probibJiiy that thej wero duly com 
pensated for the cinn^e in their position ns awnen 
to that of hccR ccs (ii) that from the rcgnlatioa* 
as Bummansed in Aitehison « Cantoninent Code of 
l‘'% anl Jamesons ( intonmeni Crde of 19^ 
It wa cleat that, though pi-rmiision to occupy 
ground «’ai frey^nentiv gucn especullj for the 
bmldtng of o*li <rs h uses or bungalows Bu''h per 
inK?ion enmed with it no sort of proprietary rij,ht 
and the bmlduigs svere iisb! to erpropnation at o 
price to be fiwt by tho authorities ond the per 
mis-ion ot the Commanding Officer was rccwimj 
even for thelettmg or sale of tho bouse so bmft It 
was thcretore impossibU to a%v that iscrti possen 
Sion or oecapatin of the hun-'sio'v on this site 
afford d anv pr \ n|>t>>n what atr that the defend 
an 9 Of their | I s rrs in ti lo Were owners 
in ( e Tho pro i up ion wn Ul ih other wav and 
was atr n then 1 bv an ' xam iiat n »( the history 
of the site itself whi h !i ;we 1 th it the d foniants 
predecessors m title did n d re ir i the property as 
differiog in its tenure anl terms f rum other pro 
pertv in the cantonment fh <! ( rtisats were 
therefore mere hceiseei anl the land hsJ been 
lasrfu]]} resumed by Goi rnm at Kstsinrsatr 
AoEari Qitaswiis I SecncTABY or stat* ro» 
Isttu (lOll) I L R 38 Beta 1 

15 C W K 

C^KrONWEVE C3152 OF 1833 AND 1859 
Sti 0»ST YMesr I 

I L R 33 Boa 1 

CANIONjdENr CODE 1912 

— — — — t 97-~■^e^<^^ of rcmiwi— Canton 

fn It uulila ilj — Baitfmj an o rut i5a» coniHtoA 
A aotieo issued under r 07 of the Csntonm at 
Coda of 1912 can reluiro ths owner to da ono 
of the two things n to remove the buildiog or 
to cau a repiirs to bo mvia It is no aocessory 
that the notice ebensid always be m the alter 
native either to remove or to repair tho choice 
to be wUh th owner Eupckob t Bynuut 
Po»tr>iJl(No 2) (1919) I L U « Boto 838 

rt 107A €7 — OrCir to repair a 

biiiUiny aa a had condtUon — Dttdbedteace a) the 
Order^^PowtT to ta^icf daify fine for diiobedtence 
— Fine can be failed for diiabeditnee m jwjf 
oni j Tho owner of a bungalow within Canton 
ment limits having laded to carry out r^asairo 
to tho bangalow waS on the 27th October 1918 
ordered by a llagistrale under r 107A of the 
Cantonment Code of 1912 to pay o daily fine of 
Ps 5 from the 1st November 1918 ontil Bueb 
-time os tho repairs were earned out Held that 
r IOTA did not authorise the Magistrate to coo 
vict the owner of a failure in regard to the fotore 
though be was competent to impose a fins for the 
past failure EmteRoe p Bteamj! Poumcn 
(No 1)(1919) 1 t B 43 Born 83« 


CAKTOKUENTS ACT {in OP 1883)-«J«« 

8 22— confJ 

Payment vndcr profesf— Jaruficfion of Gttil Cottrb 
la cdtcrt lilt «B»{ for reeovrry aj pa jn nt — Jsjjj 
memt on the nnfiuaf ielUny mhte — 7'aym nt by 
chnjur — £.i»iiM/K>a run.f from the dale of the re 
eet^ of Ih* mon j bj the payer Civil Courts 
hare jansdiction to cutertasn a suit to recover 
the amount of taxes levied by the cantonment 
A tthuntics and pud und r protest on tho ground 
that th as e-svmcut wis i!le'’al. Thu may be tho 
cast both when a serious deroanl requiring very 
attentivi c noieratioa hal been nislo on tho 
plaintiffi anl reavmablo time lits no* b^ea given 
to th Utter t> tah<' alvi o on tho subject and when 
tho ejntonm nt authorities luvo wholly disrc 
garJed the bavn on win h tho rate should haro 
been assess I by aswwing the ralo upon tho gross 
laconw of Ih pUifliiffs Samafasv Antfesieor 
I L P iG Boat ^Jt followed In assessing a 
lax baaed on tU<* aanaal 1 ttivv* value of premises 
It IS illegal to IsWs thn nnnivl toeomo derived 
from tho prccnis t as thn btsis of calculation. 
In caw cf paym nt by a chequ» limitation nmi 
not from the date of the d livery of tho cheque 
I ut from tha dv o of tho re ip of tho monsy 
by tho pvyc ScenBranr or Statp ron Ivdu v 
MiroaHuoHES(IOI3l I L B 33 Bom S93 

c&lTmMEiii Aoi (Xin op isss) 

-t 8D— Pivil Proeedtre Qoii [A<t T 

of 1903) »» 2 (/ > SO—Pahhe o^tr—Suti 

oyvvAst pilUo ofi rr— .\otiee of eUita necessary 
— nt Commill' •» puhUe offieer— Hanlon 
m nt* Act (Xlfl of ISSO) t SO apphn i> aehona 
ex dclKto and not to ofltona ox coatra ta A Can 
tonm «l Comnaitteo conUitutei uaiev tho Indian 
Cmtoom nts Aet (^tf of 1B?3) is a pubho 
©“Beer within tho m inm? ot a 2 ch (17) of the 
Code of Cird rrooeduro (Act V of 1&03) Before 
the Comu'tteo can ba aaed tho notice pro 
Bcrib 1 bv « 80 of ths Cile mut be given. The 
notice contemnht 1 by b 89 has to be given 
for actions sounding subitantislly in tort and it 
mikes no d'ff tan a tint thaie aetioas aro by 
opsrvtiQn of bw treitaJ for certain purposes as 
a tioni ee esa'm fit Itymtlv Uiitmnt I L R 
SO Bom G07 convidored Cficii. Gftxv t Tms 
CavTO'lHB'fr OOUMITTEE OT POON S (I9J0) 

I L R S4 Bom 583 

CAPACrr? OF FARTIES TO SUE 5 

— Ru )w,imtla — Capacity 

of jwrfisr-— 3/atfer tubtlnn lally in trsas-^mf 
Praeeiate Code (Att SIP of- 1S52) « IS Ha 
ptaiatiS IS suing m a capacity jn which he la a 
stranger to the capviity in which hs sued in a for 
m e suit hjs cUiin has no proper coaaectioa with 
that former suit and the Civil Pracednro Coda 
{Ant XIV ot 1852) s 13 do ? not apply 
JtiEoova^ Pamji V hlircji HinitvAv (1900) 

I E R 84 Bom 416 

CAPITAL CASES | 

Set FoBLtc PaossccTOR nerr or 

I L E 49 Calc 422 


CANTONMENTS ACT (IH OP 18S0) 

s S2 — jAmtlalton Act (ZS of JSOSf 

Art 62— Taits Utied by canfoMjnrjit euihonnas— 


CAPTURE OF VESSEL 

Set Baeb ot Goons 


X L R 45 Chic. S3 
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DIGEST OF GASES 


( 454 ) 


CARE AND PRUDENCE 

degree ol— • 

i)MTBrsTi:E I L R 2S &Iad 71 

CARGO 

S«C<.vn CiTio\ I L R 42 Calc 334 

release ol— 

Set SiLE OP Goods 1 L R 45 Calc 2S 

CARRIAGE OF GOODi 

See Contract 1 L. P 41 Calc 670 
CARRIEES 

SceCAEricES Act 
See CAJsrrnis n\ Sea 
See Com ion Caerieb 

Oa Railway Risk Note— 

Contract E L P 39 All 41R 

mi-deliTery by R-ilway — 

Set RAiLrATs Act 18''0 s 80 

I L R 2 I.h m 

■ — Partly by Rail and partly by Rim— 

S*t Pailwat CouPAjnr 

I 1 R 47 Calc 6 

— 8Ut against — 

See Setanc IIovsable Paopfinrr 

I L R 39 Uad. 1 

1 ■ " Dufittg Transit ■'-Construe 

t oa of tontrael—CoTUigiior bound by ordinary iroin 
emngoMnlt made bj Company A consigned 
certain cotton by railnray Irom C stotioa to K 
station. Under the tertni of the risk nolo signed 
by the consignor the company was exempted 
from liability for any loss b fore durewj or after 
trans f over iAe Jlailicaj Under the tram arrange 
xoents made by the Railway Company goods 
consign d from E to A were carried beyond A 
to C and then back from C to A Tho goods 
were dama''ed while at C In a suit to recoTOr 
compenAStion for the loas so cau cd field that 
the loss occurred during transit from E to A and 
that the company was protected by tho terms of 
the oole. Arery customer dealing with s 
company is bound not only by tho ordinary rovte 
but also by the ordinary tram arrangemeats 
a cording to which it professes to carry yo^io 
V LonJon t fiorlA JFeslem Satlway Company 
^ Ir ftp 2’ referred to ArcaACtiEu,&si 
CaBTtiAB V The JIaduas Pailway CojtPAsr 
(1903) I L R 83 Mad 220 

2 — “ Clear receipt ” — By consignee 

—Lost of yoodt—Ltabililj of Compamy for t%e loss 
Certain bales of c oth tendered to the Ea^t In^an 
RMlway Company for transit were in duo course 
d Uvered to the consignee who granted clear 
receipt for them Subsequently tho coosictco 
discorered that some pieces of cloth out of the 
bales irere miaung, the same haying been lost 
wlub in the custody of the railnray Company la 
A suit brongbt by tho con-ignco for compensation 
lldd that the grant of clear receipt' and ac 
ccptonco of deliTCiy do not aScct tho right to com 
pcimtion for loss or dami^e prored to have b^n 
caused to the goods whib u the custody of the 
carriers. Per JIookebjze J A receipt acknow 


CARFIERS-coii/d 

ledging tt dehrery of tho goods in good condition is 

tmlv pninil facie evidence of tho fact and raises a 
ptcsumption in favour of tlio carriers which may bo 
rebutted by the consignee East Indian Railway 
O oMPATYt Smu. Lsl (lOll) 

I L B 89 Calc 811 

g. (a) In deciding a 

nit against a common earner for the loss damage 
and non dclirery of goods entrusted to him for 
carriago the Court has to decide whether the 
negligence can legitimately ho inlerred from tho 
facts of tho particular caso and uhethcr tho negli 
gence 60 inferred was tho cScctiro causo of tho 
loss damago and non delivery Under s 9 of tho 
Carriers Act tho burden of proof of absence of 
negligence is thrown on tho common carrier on 
tho theory that tho loss or damage to tho goods 
IS prtmif^^te proof of negligence Inpia General 
Navigation and Paclway Co i The Fastern 
Assam Co Ltd 

I E R 47 Calc 1027 

3 — Liability of Steamer Company 

— CamtTS Act {III of 18GS) ss G 7 8 9 — Onus 
of proof —Heghgence or eriininof act of company 
Its senant or og nt preitimetf ^Vhe^o a steamer 
company forwarded a consignment of four tins of 
oil on terms contained in what is known as an 
owner s nsk note after receiving the tins m good 
condition and the consignee refused to take 
dehvery as one tin was cut open and partly empty 
nod another was auto empty and broognt a ami 
(or the Talus of the od llelA that the steamer 
company being a common cuner was m a differ 
ent position from railway companies who are 
only baiWa coming under as lol Iii2 and 101 
of the Contract Act Its babihty la therefore 
that of an insurer aubject to certam exceptions 
ooder e C of tho Camera Act IltM also that 
the onns was as a matter ot course on the steamer 
company as common earners erea in a csss 
covmd by special contract to disprove negligence 
as the loss of the goods is pnin& /note evidenco 
of negbgcnce or criminal act of the carrier his 
8 rvants or agents CAoufntvl Eoopur v The liners 
St am \augaMn Co I L h. 21 CaK 786 
followed fiTctrodiy TtoMla Co v Bhugicanias 

I L It 18 Calc C’O iofcAiiid Seio Karan v E 
I By Co lie W A 615n referred to Shto 
barvt ram v B and J7 JJ Py Co JC C W 
N 766 not followed India General Steam 
NavioaiIOn Oojitany c Bitagwan Cdandra Pal 
(1913) I L R 40 Calc 716 

4 Ucdeclhred lug'^ags — Carriers 

Icf {III of lS6f) s J 4 8 0 — \eghg'nce of 

earner or hit agent — Aiohifity IVhero lixs of or 
dAmige to goods was caused by negligence or 
cisannal net of the carrier or any of his aeents ot 
aeeraats the earner is bablo for the loss aJthongh 
the value and description of the goo^ were not 
declared nor was a higher charge paid for them. 
Cahill Y T’le London Lorih 11 Paifiroy Id 

C B h S 818 Great \ort/em ratlicaj Company 
T EAep^orJ 8 AkA 9 Dand Keo’/s v Belfast 
Batlteay Company 8 II L Cos Soc SfexkKJTohim 
tBa y Painter Ootyton a Pep 133 referred to 
yelajat lleuscin v Bengal and horth nestern 
I’aifiwi /Co I L £ 30 Cole SI9 dutmuuished 
S 0 of tho Carriers Act clearly shows that tho 
oaus of proTia„ aegbgence IS not upon the plamtiff. 
SheoSanU Itam v Bengal and \ortA~irutem 
Unificay Company 16 C W N 766 distinguished. 
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CARRlEES-<o» eld 

lM)Ii GeM3UL ^.A'JOATIOS AM> Co » 

I.j> t Gowt CirA>DRA Gci\ {1015} 

I L K 41 Calc £0 

B ConTersiott — Stttdehwtyof^oods 

— 2iotK« ol amivI~Xiehit’y ordn^Uyaulfort at 
eel — Jlfogonalle conrfKCf— Cou’iijAfe di-iy of re 
jorflijtj i]tltterv~-Cnlev la 1 orl <lct {A 1*5 iX of 
JS50) » 91 llif 1 iamtjff Aofil Oliam » it«Qi 3 » 
elupped gaoJs irora London to (Altutia under ft 
bill ol ladtnp which provided tlal the gooda were 
to be (Jehreted at tlie lortof Cdicutta unto 
hit S XV rmynan 0 ? hw wssigns nnd m wb«b 
the conaipnec a nr-mo and eddrt's wr-c atated 
b W ireemm Calentta Tlie con ignto tool 
no Eteps regarding dclitery of tie poods on amral 
and the defendant company after landing tic 
poods handed them over in tbo tiso\i co»r«e 
to the Port CoraoiiMi<!ncr«i Xlic defendant 
company thereafter po ted a nolieo of irnril 
addrf" ^ to b XI Irreroan i q Calcatta 
which was delucrcd Iv (he I'C'-t rflico to ono 
h.igel X\ ricemoii 1 he latter throwph lus 
a^ent gave a Utter f{ indcmpitj to the defendant 
CDRipaot and the a^ent withtut (roduction of (ho 
bill o! ladmp oMamid ficw the drbr.dawt com 
yany a dc!i\cr 5 ordtr on the lort Corooussiener* 
for the good and wron fuilv took deliTert ot 
the eamc XXben eontmun mtert with Nigel W 
FxwiaaD rctnretd b>o t r f the good* m o damvgel 
and detenoraud conUiti n to the plaiotifT In a 
suit by the ontier consignee egam t tho Fh>pl>in!t 
company for damaj^ fir nudeliecrj if eld 

that the defendant comptiit had not dono an 
nnauthon'ird act in I uiti^ the notice latnvalor 
the delivery order and that they have acted m ft 
reasonable and j tojwi manncT Ihoff x DoU 
L r € If so and Jle V ii n U P D 112 Uis 
tingruffhed lirifjh v /onJon onl Sonh nutxrn 
Jli/ Co LI 5 Lx 51 referred to ItivthcdutV 
dl the con igiiee to asccrttio nhi h goods vrill 
fttriTP and to be ready to take debvm Frer 
MiJ. e P A 0 S N Co Ld {1013} 

I L r <11 Calc 703 

6 tewcighiag goods A Pailway 

Company is cot bound to reweigh goods anti giro 
a certificate of shortage on demand of consignee 
jA04'N'«i‘rn Maavravt t East Inwas I’ati.wa'i 

22 C W K 902 

CARRIERS ACT (IH OF 1855) 

SeeCo*TniCT %ct( 1'V orl872) as 56 <J 5 
I L B 40 Bom 529 

not applicable to carriers by sea — 

‘^eePiLL or L4ni4o 

I I. B SSHad 941 

• ss 8 4 S 9 — 

^eeCiBriERS I L R 41 Calc 90 

■ ss 5 8 9 — 

ir«e CosIMO^ CaKRiEas 

23 C W K 99S 

ss 6 7 8 9 — 

Ae« rAESiEBS I L E 40 Cafe 71C 

— ss 6 8 9— 

CoiniQV CiBrtER ii*BiLmi3or 

I L B 38 Calc s$ 
I L R 40 Cslc 716 


CAREIEES ACT {IH OP 28e5)-«>ifX 

s 9— 

Set CArnitrs 

I I> E 47 C&lc 1027 
FeeBtavrAV Cosinw 

I I*. R 37 Boa 1 

~~s 10— 

See CojoioN Canmots 

I L E 38 Calc 50 

CARRIERS m SEA. 

See C0\tBxct Act {1\ op 1872) S3 58 
6^ I L R 40 Bom 529 

Carnets Act not appltcablo to — 

See Box opLadimj 

I L R 38 Mad 041 

CASE STATED « 

^ee ft'tsioE’ect Bis-k Act 1876 s 23 
I L R 45 Boa I3S 

CASH ALlOXVAbCE 

^ce Locttatios Act 1908 Sar H Aft 
131 I B R 38 Mad 016 

— ~ laiUl— rrtart of 

ta h 'ilhieanct evtl lo reecucr^Limttation Act 
(\ro/JS”} Sell 1 1 ArU W ff" TliopIamUff 
the manager of tho temple of Shn Latmi AArsynn 
D T ftt HuUkal sued to recover from the defeodaats 
tbc aiaoagcrs of the temple of Shrech adhukesbirar 
At Bs&awASi ft cum of 1 s 90 os arrears ol a cs h 
ailotvanco U^stlk} which tho formw- traa entitled 
<0 receive from the property 0 ! tho htter Ti® 
defewdantA admitted tho titlo of thn plainttfi to 
the ftllowaaco hut pleided hanintioa &a totba 
Arrears for two oat of tho sjv vear« The lower 
Courts appltnl Art 131 olthALifflitattonAci 1877 
and atloned tho whole of tho chum Dnappeal 
Held tb»t the cUim was properly aUowcd A 
cash Allowance of the natarc «» in tho present ca s 
js Acccmbugto Hmdulaw mjandAo oriiamoveablo 
properly where it js annaaUy pavaWc the right 
to payment gives to the person entitled & petied 
ically recamog nght es against the person Iiabla 
to pay The right to any amount wlueh has becoms 
payable stands as to soth person on the samo 
footiog as tho oggYcgalo of nghts to amQwnt* 
Tvbjch ore to become paiable and which have 
become actaallv due But where there aro 
mote than one penon entitled to tho payment a* 
oO abartr and tho payment u made to one of them 
by the person liable to pav the co sharer receiving 
ths amount holds jt «it»HS his share on behalf 
of tte xe t RS monev hid and received for tLeir use 
thou^ as to him with refereneo to the aggregate 
of rights it la iniwndAo ot immoveable propert* 
ID the nature of a penodicallv recurring right 
TL« important question i3 who la tho person sued 
and what is it that ss sued for T II what is ued 
for » the e tabhshment of a title to the right itself 
then \rt 131 applies whether the defendant 
IS the person ©nginallj liable to pay or is a co 
sharer who has received payment from that per 00 
If on the other Jiand what is sued foe is the amount 
of nrrears wluch has become actaaHy i>avablo to 
the plainliff then there m a distiaciion between 
the person otiginallv liable to pay find a co share 
ot the plaint fi who has actuaUy received pavmeat 
from that person Art 131 app’ e m that ca o 


iSeeCuiKiEBS 
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CASH ALLOWANCE-<o'i/c/ 
to the per on onginalU liable to pat and \rt C2 
applie tt fha co sliar r who has rcvcited the paj 
melt ■'tKntriii IIiRi r LixaiirKiVA TIktili 
S wAMiltJo?) I L R 34 Bom 349 

CASTE 

'•<e CiiCTi. I I L R 39 MaS 1056 
ice Ctm iFOtEDCRE Code (1003) O 
I n. s J I L R 39 Bon 339 
I L R 40 Bom 158 
tee Hindi Lw — Iox\e» ion 

I I R 33 AU 356 
' Hindi Law— H adeuge 

1 L R 39 Bom 538 
I L R 43 Calc 926 
ifcLiBZL I L R 39 AIL 661 

property ol — 

5 g Lovrncr \ct (I\ or lb -) "0 

I L R 42 Bom 556 

TTsage ol— 

S<e DEraaLiTioN I L P S3 Mad. 67 

Otcer ’ip of irojKcty 

tj Oni rship of property hy a fluctuating body 
of persons u rteogtu«cu m Hindu Law and though 
iher IS no cas in which tho ri^ht of a parllculac 
easto or comraanity to hold property has been 
<le del th ro are obscnationi tending to show 
that sj h a bo*!/ is capable of own ag properta 
Paobiit CxtNona Ses i iliEi jIo un iiiori 

24 C W N 206 

— i~- ■ Il<yi!alion 11 cj 

IS"*? t -/—J'rt ItqvittiO '^ — Cinf Court jiruiicUon 
to ie dAnred lyya o/ Iltrtita'h ^'*'1*^ 
rei'miit dtjeruh t from *o tilling htmoel/ Tho 
itaintifl sued to obtain a decUntioo that ho was 
eotitlnl to tho fees and prinleges appertanung to 
tho Hirema h at Kamalapur bj reason ol hi titlo 
to bo called the Ajya of that Ilircmatli and to 
obtain a perpetual injunetion to restrain tho 
defenJant from u :og the name of Sj>a of Hire 
math. Th" plaintiff a complaint a as that tho 
defendant had nasumci a name to which the pbiot 
iS had the eaclusiac right and tha* that as amp 
tioa would enabl" as it had enabled the defendant 
to attract to Jum clf a large number of the plaint 
iflafoUoner and thereby appropriate to bimseU 
fees -tthich Moull otheniise have be n paid to tho 
plamtiS Held tl at it was a clum to a caste ol&co 
and to be entitled to perform tho hoitorary duties 
of that ofEco or to enjoy certain privileges and 
honors at the hands of tho members of the caste in 
Mrtue of that office It was a caste question not 
cognizable by a Civil Court Held al o that the 
fact that there had been no allegation of any speti 
Go damage b> reason of tho assumption by the de 
fcniant of tho name of Ay} a of Hirematb and aUo 
the admission that after all the result of the assump 
tion of that name would be merely to enable some 
of tho followers of tho ylaintiG to go over to tho 
defendant showed that what tho i artaa liad been 
Ggbting for was merely a question of dignity under 
the cover of a religious office If the Court were to 
interfere in <nich cases it would bo merely assisting 
one part} at tho expen o of tho other and compelling 
the ca to or the sect to follow one spiritual leader 
in preference to another Oadioeta t Basata 
(1910) I li R 34 Bom 455 

-- Carfg— Trus/ee o/ 

Ct!lefa)ult — J’l/nnficlion of Ctcil CourU tA caste 


CASTE-fo«f,f 

qvabom — Ip/henfiij/i cf Indian driisio Jcl 
Olo/m*) .. 5 and 6 to creation of Irasti of caste 
Jards— Lull Procedure Code (let I of lOOS) s lol 
\a a rcailt of djs cnsions m a Hindu caste a suit 
was filed by the plaintiff a tru lee of ertam caste 
fundi and member of tho Jlanaging Committee 
against tho defendant a co trustee and the Prcsi 
dent of that Committee Tho plaintiff prayed 
for a declaration thit he had tho right to inspect 
all booha and documeuts of the Mahajon Dlansgicg 
Committee Sub Committeo and Trustees and 
for an injunction restraining tho defendant from 
interfering with him in the evernseof such ri„hl 
Tho onlv two documents about which there was 
any real controversy were tho minutes of tho Sub 
Committco and the correspondence file of the 
Ifahajan Held that as trustee of the Porasai and 
•Nadhiran funds the plaintiff had no right cither m 
law or by virtue of any caste rules to the rovnig 
inspection claimed PanL of JJombat/ v Suleman 
I L n 32 Dom IGG 4 4 refen^ to fltlJ 
further tliat the Malnjan fund of this caste being 
a purely secular fund the Indian Tmst Act apphed 
an 1 tho plaintiff could not claim to have been made 
a Inisleo of that fund merely by virtue of a caste 
resolution an I hii own letter of aeceptaneo Hdd 
farther on the evidence that there had been no 
express Jemmd addressed by the plaintiff to tho 
proper qiiaitcr and no refusal by the defi^nJant 
aiicu as «o dd be necessary to enable a suit of this 
character to succeed field further that where 
rights to property are not involved all matters of 
external tnauvsement must bo left to tho decision 
of tho caste ibo question m dispute was in rcahty 
a question between the caste and a section ap 
porcntly a small section of the caste led by the 
plaintiff and as such it was outside tho Courts 
junsdietion in accordance with tho decision m 
NrmcAnnd v Saiatehand I L K S Horn SS 
I/dJ* Shamil V Wa(ji Wardhman 1 T P 10 
Dom $07 referred to and di tinguished Held 
lastly that when according to well estabhsLed 
pnnciples certain que tions hare been removed 
from the jurisdiction oi the Court they cannot be 
brought within the junsdiction under s 151 
of the Civil Brocedure Code (Act V of 1908) Jet 
lUBlUI VaBSEY V CitAFSEY COOVEBJI (1909) 

I L E S4 Dom 487 

CASTE BrSABILITIES REMOVAL ACT (XXI 
OF 1850) 

See Hindu Law — Covvession 

16 C W H 545 

Vt~cendant o' Iltndi 

eontert to Chrisham/j vbellier rel eireJ fy ttc ^ef 
Tho Caste Lisabilitics Pemoval Act do s not apply 
to descendants of jipr'ons rcheved by the Act 
The dc ccnilants of a Hindu convert to Christianity 
hare therefore no interests in the property of 
their unconverted relatives Dhagirant 6ingA v 
Aallu I L r II 4H 100 tb sented from \a 1 
TiiturscA i VxvAiiiorai (1917) 

I L R 40 Mad. 1118 

? ty a Cine 

tta* to the so IS of a eonierl to Islam — 2Iu}ammadan 
Laiir~Pre eniylion — Puijab Pre sm//ion let I of 
1913 » li In 1914 defendants 1 to 3 the 3 
Muhammadan sons of Mr Stuart SLinner ah » 
hiavab Slina who was a convert to Islam sold 
C Tillages to Mr P H SLinner defendant 4 a 
first cou in of the removed The plaintiffs 

\ 
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CASTE DlSABItl'nES PEMOVAL ACT (KXl 

OF I850>— WRfrf 

as occapancy tctsonta in one of the Till'igca fold 
brongiil the present suit for pre ompMon in wsjwt 
of that Tillage atnl the only question tieforo tlio 
High Court was 'R-hether the Tondc*' vrowW bat 
for the sale be entitled on the death of the Ten 
dors to inherit the land sold ho being a Climl«n 
as in that case he would has o a rtght of pre emptJon 
superior to that of the pKmlifls under the Ihinjal 
Pre ernplion tet J of liil i a lo tfifd foMowang 
HaoQU’ant Smgh a holn (} 1 } 11 Iff 1410) 
that Act Wl of 18 0 hib the ifltcl of alrogfttlng 
the mlo of Jlluhaiiiitindan La# It irhieh « »« 
ilueUm IS excludtxl from euece sion to a JUuefaw 
and that the vendeo had con cquenlK a right of 
BnetiMSJon to the tenders and therefore a nght of 
preemption ■supinor to that of fhe plaintifls 
Gviab V Jslar Am r {n I Ji f tOj) j^r Stotido . 
J Mahna t Chnud fJOl 1 P IDD.) nnd Jiitok 
T llarmm Paa (77 j 15 J J50<) reterted to 
Ka'^thi PoiR \ J»utj 1 (is P P 2*^Sd) Pt*u x 
Jotrofo (73 F P ISSS) Indirl if} J \ JHuvatn 
mat Sahb Jnn (75 f 3 151'*) hfunm /of i 
Oofind Knthin (/ L / oJ Iff So€ PC) and 
Jdvierj) y iijrtd {35 P P 1 lO'i) distingnlh-cd 
Rtjra V hKUDui Sfniu IIP X tab «73 

CATTLE TRESPASS 

&<t Rititvws Act (l\ oi s l"o 

I L R AD 91 

CATTLE TPESPASS ACT (in OF 265~) 

Stt Act or BTATf I L P C9 Calc 615 

CATTLE TTDJPASS ACT (E OF 18"Il 

»8 I and 18— 

Stt Act OS' Statc I L F 39 Calc 6l4> 

■ » S 10 — Pertiin nat/vri «<f to an e 

cattle-^ •’/ rMCiis of cattlt iuvf Iti/ *ci d No 
connction can be had under n >4 of the CatUo 
Trespass Act unlc s it j proacd that the cattle 
rescued was hwlully seized vrithta the mcaiunt 
of the proTMions of the Act M here it oppetred 
that the complainant Itad let out the land la 
questim m fiuren that the question ub© 

ther iho complainant could bo sud to be the 
occupier of the land wit^o the meaning of a IQ 
depended entirely on Iho terms ol the hnryt lease 
If It was a lease propcrlv eo called then the Ics ce 
wou d be the occupier and not the complainant 
Tiiat the onus was on the complainant to eati fy 
the Court that he was a potson entitled to e«izo 
the cattle or cause it to be seized Masne CuAKusa 
Rato XsiiAU. (1938) S3 C W K 387 

S 20— 

— Magistrate’scognitauccol offt.nce — 

See Carm^Ai PnocEUTiBB Conic s IPO 

I L R 44 Bom 42 
S Si-~OJfeKc« not eomfiou-Hdah2t~ 
Conipronttse — InCenttoTi of compromtse tjfecled by 
eonplatnant refratning from prodwcinjr crufeace 
The offence pronded for by s 24 of the Ckttle 
Treroa a Act 1871 » not cocupoundable Inas 
much as bowerer it is a summons case the 
accused would bo entailed to on acquittal tf the 
complainant failed to produce hia cndoioe 
IVherc therefore a Slaqi trate purported to 
j accept a compromise entered into between tho 
Uemplainant and persons accused of coiHiBittmg 


CATTLE TRESPASS ACT (X OF lS71)-fon// 

offerees under s 24 of the Cattlo Trespa 3 Act 
nnd 8 323 of tbo Indian Iinol Codo in pimioncc 
erf wliirfi (ho complainant bad refrained from 
producing cvidtneo against tho necustd H was 
held that though the procedure of the Slcgistrato 
WHS Incorrect the rpeult of his order was euls 
tantislU right Fairrron t Jri.tr/ 

I L R 42 AU £02 

CAVSE or ACTION 

See Aon/ TE^/^Cl Act (II ot 1001) 

B 31 I L R C5 All 512 

AnPEST ofSjiit’ 

I L R 42 Calc 85 
&ee Ci\ n. PnocEPi-rE Code I8S3 s 43 
I L R S4 AIL 172 
See Cmi. rRotrsDrni: Conr 
SO I L R SC All 527 

8 n Eitl. IV O II n 2 

I L R C3 Eom ISS 
I L R SG All 5C3 
L R 45 Bern 1228 
I L R 37 All 189 
I L R S3 All 607 


I £0 


I 


o u 


I L R 42 AU 4^0 

I L B. 86 AIL 560 
I L r 39 All 217 

I L R 41 All 288 A. 53 
1 L F 45 Bom 65 
0 nr I 2AM>f 

I L R C4Bom 886 
FreCoTSAcr J L R 81 All 429 
3<e CoMTACT Act ss 30 73 1''0 

1 L R S4Bom 182 

Sea Dtcrrc ron reascssioN 

I L R 88 AU 509 


See E\ibcvceAci ( lor 1872) e 01 

I L R 31 AIL 158 


SrelViArti 14 C VF N 005 

See llispc Lavc — ‘? ticcrs5ios 

r L P 82 All 594 

See HiPCt? Law— W ni 

I L R '•2 Calc 661 
I L r 87 AU 422 

See Hurni sort ov 

I L R 40 Bum 473 
See Ii.Dt5iMTT Bond 

I L R 41 AU S95 

S«I.STT2aSPjT£NT CIS 12 A}<d14 

I L R 34 Bom 664 
SeeLmiXATiou Act (IX or 1005} Sea I 
Atts 97Ajfi>ljei L B 45BDin.3^» 
Arts 01 Ah» 120 

I L R 37 AU 640 
Aht 120 I L R C6 AU. 492 

I L E 41 AU 509 
See IIadkas Estates Laed Act (I or 
1008) s 102 I Ii R 3S Bfad 655 
SeellADBAS Lahd Ewceoaccmem Act 




ss 8 5 14 I L B 88 Slad. 674 

ss 6 C 7 14 I L P 39 S'ad 72" 

SeeitavAVrMiili'yS I I> R 53 AU 15® 
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CAUSE OF ACTIOh-rt>rf<f 


CAUSE OF ACTION —corld 


Su SLiLiciors pBosEcunof 

I L. n 37 CJc 358 
I L B 42 AH 305 
1 L B 38 Calc 880 

5feMlSJ0I>DEB OrpAFTIE 

I L B 45 Calc Ul 
£«e Oei'« ^ TEyiscr Act 1913 

8 3 4 Pa‘ L J 387 

5<emcncn: L B 41 1 A 145 

i'wPES JCDICATA I L B 84 luad- 07 
Stt StcEFTiEr oj State ron I’iwa 

I L R 38 Calc 378 
S(e Srrcmo Relief \cr (I of 1877) 
8 42 I L R 82 All 316 

I L P 33 All 430 
Toft I L B 43 All 688 


ThadE llAT^ I L B 37 All 446 
See TEAxarm qt Peofeetl Act (IV or 


— ftlialtmeat ol — 

5m PaETIIS— PEUG lOra rNOOLTUESt 

I L E 40 Calc 323 


— Du olalioo ol PailBcrshlp— 

Ett Cjtil PnocEPEFE Code 190< 

« 20 I I R 45 Bom 1228 


- top Ecnie profit — 


Ett CiMD Peocbdcee Cods (Act V ot 
1908) 0 11 sa. 2 <kd 4 

I L R 38 Slad 820 


— for po se^ioQ o! laad— 


Bu CiTiD Pboceddpe Code (\ct V or 
1908] 0 n DB 2 a}{d4 

1 L B 38 Uad 829 


— top redemptioa — 

Et SIoetoaoe I L B 36 All 80 

for xetem ot puicbase money on 

dispossession — 

Bee LniiXATiOK Act (IX or 1008) Sen I 
Aetb G2 avd S7 I L B 33 Uad 887 

Iresh suit on same cause — 

Su Crm. Peocxdxtbb Code 1908 
O X\ n B 2 0 IX B 3 J O XXXll 
b 3 I D B 44 Bom 767 


Hnndi mone^ adrenced on — 

See Eyipebce Act 1872 a 91 

I L B 2 Lab 330 


nmlomder ol — 

5e» Civil Pbocedeee Code (1908) 
0 II B 6 1 L B 38 Bom 120 

on promissory note unstamped — 

See \abtba UAifABO 

1 L. B 38 Had 660 


— on mortgage — 

See Civil Pbocedebe Code 190S 0 II 
Act 2 £ 1 L B 45 Bom 55 


splitting up of— 

See Civil pEocEDUFE Code (Aot V ot 
1908) 0 II B 3 

I L R 40 Bom 351 

splittmg up of suits to recoTer 

dificrent parts of property — 

I L B 44 Bom 352 
■ ■ survival igams* m olvent defend 

ant — 

See Civil Ppocedlee Code (A*"! \ or 
1908) 0 X\II R 10 

I L P 39 Bom 588 

snrvivil of — 

Su Pafties I L R 45 Calc 862 

suits by evenl mortgagees — 

Am Civil Proceddee Code 1908 0 II 
r 2 I L R 45 Bom 55 

suspension ot — 

AMLnI^■ATIo^ I L B 43 Calc 660 

1 Amendment of pisia — Stert 

tarn oj Slate Jor India «n Comietl—AeUon tn 
/orr— ^<rfIce of rnl—Cntl Procedure Code (Act V 
of lOOS) » $0-^ \meijdment of flttxnl tchen iwt 
permttnUe—Leaie to wthdraw WLere notice of 
an action against the SecKtary of State tor India 
10 Council rcqnjfod under s 80 of tie (Svil Proce 
dure Code pointed to a roit based on ne^Lgeneo 
and the ongmsl plaint proceeded on that baais 
and It was subsequently sought to amend the 
plaint by setting up a cause of action based on 
nuisance Etla that such amendment of the 
idaint could not be permitted Leave to withdraw 
suit granted. blclKZB^r v Tu£ SsennABZ or 
Stats FOB Lvdia (1011) I L B 38 Calc 797 

2 - — ■ — Vendor and purchaser— BijAt 

of teraoT to suepuTChaetrfoT defavXl in paying credi 
tort (U agreed in the tale A vendor has a cause of 
action against the purchaser when the latter com 
mite default in paying the creditors of vendo 
as directed in the sale deed It is not necessary to 
maintain such a suit that the vendor should show 
that be has sustained damage at the date of suit 
J?orattnga T/ietar T ArunacAallim C?<e<fy ILF 
23 Had 441 foMowed Dcra^amy Theianv 
lAthma-na ChtUy 14 Had L J 2S5 not approved 
A^soa buBBA Natddu I Batiidla Bee Bee 
8AniBA(1910) I L R 34 £Iad 479 

3 Separate causes — Coniraet~In 

tenttoa — Ciwf Procedure Code ( let 1 1903) 

0 H T 2 teope of—Prer\Jencij SmaH Caute 
Courts Act (il o/ 1SS2) a C9— Damage siut 
for A contract by indent provided for the 
supply of goods by two monthly shipment clauses 
13 of the contract being as folldws This indent it 
to be deemed and tonstnied as a separate contract 
fa xespect of each item and instalment of goods 
and jour rights and Labilities and outs respectively 
shall be the same as though a separate mdent 
baa been made out and signed in re pect ol each 
instalment The purchaser having failed to 
take delivery or pay for the goods in re pect the 
the two shipments, the vendor brought two sep< 
arate suits m the Calcutta Small Cause Court 
for re eale damages one in respect of each ship- 
ment II<W that in V intention ex 

pressed in clause 13 the entitled to 
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CAtJSE OF ACTION— co«cJ(f 
tring a separate suit for damages sn respe t ol 
eacb slupment Foliart t Sabja Sahib 1 h H 
JS iloA 3.QI toUcrac'l Stiha. Atjrjar r Lrithna 
iyijan^ar ILL 2i Had SG Jaihvtintr 
I L n 21 Bom 207 Umed Dholchand v Ptr 
Sahib Jtra iltya J L R 7 Bern 131 Pramadit 
Dan V LaUitnaraxa MiUer I L It 12 Cole fUf 
referred to Anderson HnjAt £> Co x Kotajarta 
iS«f3tnaro»n I L 1 12 Latt 233 and /)a»ea» 
^rofflerad to > JttlmAlOrttdhartt l^li 1 L It 
29 Cak 372 (Jistmguubed Ma'^dai. A. Co » 
Iazdi. LuaniE (1914) I L R 41 Cate 826 

4 Omaslon to bob Jot portioa 

o! ClatiB — Cttil 1 raced ure Code (<■}«< T oj UOS) 

0 IJ r 2 — 1q i90S t)ie pbrntiS Bued thoUctendwt 
Company for damages for Rs 1 900 for hsTinc 
di^mnntfcd a budding situate on o- am Uod 
which was stated to belong to the plaintifl jb certajB 
undindcd shares, la Uiat suit tho phmtiff 
nllegcd that tlie defendant Company had Qot 
onlj dispossessed the plaintiff from his aharo 
the projertj bj dtnjing theplainlilTa titlotherclo 
but Imd mon^tuHj appropriated tho material 
of the same on bu h dtmohtton os oforcraul to 
the prejudiro of the jiUmtifTe right — the wotL 
of dibro&nthn., lutiiUn been rummened and 
completed in Octt I cr I90!j Tho ]ii outiff m h** 
plaint in that suit osm sou the dmue^es os for 
tho Talue of the } lamliff s hire la tho building 
but asked for nj in re jic t ti the rccoier 
of possession of the said property the Munsi 
garo the phiotiff a decrco for f s 'U t» end tbo 
decuioa trat ultimately a(IIrmc<l on appeal Iqb 
suit brought by the plaintiff m lOU egaiost tho 
sane deundants for the recovery of seporaCs 
possesion o£ tho said property after declaratioa 
of litis thereto and after partioon of tho same by 
metes and bauads UAd that tho cause of aotioa 
in the present suit is the same as that in the former 
suit nod that the plaintiff u by 0 II r 2 per 
eluded from sum for the relief wluch bo no«r 
claims KuAiiDAii Co*iO>A>y l/ro i Iiuboa 
C iLABAXCoA'.PBAfieiO) I t R 46 Colc 640 

5 Suit ioi recovery ol taoney 

lent — ^Ftrsi ouif Stised on promissory note — Subse 
' uent suit /or some tcIh{ based on plainli^j accoimf 
oohs Defendants borrowed money from jdamti 

5 and executed a promissory note therefor in bis 
favour Plaintiff sued upon the promissi^ note 
but the salt was dismissed not on account ol 
any defect la the promissorv note but owing to 
tlia plaiatifFs personal default and this order of 
dismissal became final Held that the phunlifl 
could not thereafter eue the defendant on the 
basis of entries m the plaintiff’s books of account 
to recover the same money Baij Lelh Das v 
Sot y Rum 16 Indian Cases 33 referred to 
Mohdab Bini V Bau Nath Fbasad 

X L R 42 MI 183 

CAUSING DEATH DX RASH OB NEOUGEHT 
ACT 

See ItarAL Code s 304 (A) 

— ^ — Admimsterirvj of o 

?Oi« potion iLithout htouicdge of or inquiry xnUi 
tts actual contents — Penal Code {Act XLV of J5d0> 
s 304A — Sfatemtai by accused tohen the only tit 
deuce tn the ease, and refteJ o« by the proeecatwit— 
fivKfenfiaru value of such slattntnl If a persoQ 
intentionally commits an offence and cons®iaenee8 


CAUSING DEATH BY RASH OR NEGLIGENT 
ACT— enn/d 

foi^oiul Itu immediate jiurposcs result the result 
IS trot to ba attributed to tucro rashness H know 
ledgo cannot bo imputed stiU tho wilful offence 
docs not take tho character of rashness bccaaso 
Us coitsc<|acnecs have been iinfortuoafc but acts 
probably or po siblj involving dinger to others 
wbieb in f heiQ«i-lvcs arc not offences maj bo offen 
ces irUiim » 3011 and kindred sections if done 
without duo earn to guard against dangerous conse 
qucncca lUq \ Aidoiwirt* Lajahhuih'vnam 
7 Hal 11 i 119 Lmprus x Kttabdi Mandtil 
I L It 4 Calc “Cl followed WTveso the only 
fliidenecof «n offeneo M a statement by the accu«oa 
sad it 14 relied on b> the prosecution as cndenco 
thereof it must be taken as & whole and nothing 
can be read into it which is not contained therein 
Pika Rcwa t hvesron (1912) 

ILK SgCilc 855 

caveat EMPTOR 

S(e\£SDOB 3 PaI L J 358 

doclnae of— 

FsrooTiox orDBORca 

I L B 37 Calc 67 

not applicable to a Court sale— 

( ITT a ILE 

I L H 36 rind 194 


CAVEAT 

i>« Ifoows t^P koMrasTiiATiox Act 
8 SI 1 L R 34 Bom 459 


CENTRAL BUREAU REGISTER OF THUMB 
IMPRESSION 

See ^revsm- fon CooDBEHAViocr 

I L R 43 Calc 1123 

CETTRAL PROVINCES CIVII. COURT ACTS 
1585 AND 1904 

-See CESTfAD PRotiscE? Laito Pevexub 

iUT mi S 136 1 Pat L J 


CENTRAL PaOVINCES GOVERNMENT 
WARDS ACT (XVII OF 188S) 

— g 2&~ ippticalion of Act-~IIindu joint 

/omtfy e talcs— Ipjiltealton hy manajuij members 
of pnnl family for supainicndante of estate by Court 
of Marrfa — dlilalshara tau family governed iy^- 
banetion by Chief Commissioner Co morfjaje of 
esfarc tender charye of Court of Hards — butt on 
mortgage after reiinjiinkmenj by Court of Hards 
The Ceatm Provmces Governmeut Wards Act 
(XVIl of ISSvi) applies to the supermtendcEce by 
the Court of l\ of the estates of Hindu joint 
fomibes os well as to tho separate estates of Hindus 
fii^ others situate within the temtoncs admims 
teced ity the Chw£ C^araisaiones of the Central 
l^onoces The two managing members of a 
Hindu joint family governed by tha Sfitakshara 
law and oanimdars ot the family estate of Bahexa 
khedi m Hosangabad which had become over 
burdened with debt applied nniler the abo^ Act 
to the Deputy CommissiMjer as the Court of Wards 
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CEVTPAE PROVINCES GOVERRMENr 
WARDS ACT (XVn OF 
— s IS-c 

for the di tn t to as. joi rupenut iJ nee o! tho 
joint fawilv estate with a mcw to liquidate (he 
d bts llcU that in raikinj the appl! alioa they 
ai^ted snthm their power anl airthnrit^ as insaa 
n: member^ and m th m ere t of all the m Tibcrs 
cl the joint familr and that mumu has no mem 
ber had m the irop rty any dejaite unlinUi 
sha e [Ga ilvl ah v KhahL Strtjfi I L. P '*> !/! 

I P ^0 I A liii an\ ippHf f s / inKs 
I A‘va > 11 /oo I d “JJ wliat was taken 
gser bv tb Uourl cl on a sinnin; uperin 

teni’erce of the e late was tli“ j rop rtj of alt tho 
tneinbc's of tli joint fatnil\ llie Chief Commit 
eion r till power to aan lion the assumption by 
the Court of War Is ff the whok of the joint fatniiv 
] ri^jicrtr wh the the npph ation was made by 
the inana"in2 metabers onU trbj all the members 
of the famils and tlie a ta f tl e Court of Words 
in d ahng with the jiroiierti after har"^ of it was 
o umcJ louiil the mterc i of all tb members 
The sani’t on of the Clnef (.ummi si mer to a mort 
t.8"0 cf aucli prop rtr as required bs s IS of 
\ l TMI of lh®o may be an imphesl sanctnn 
Ih the t nut of a mort^a e nijdc m 1801 bv tbo 
Court of Wards m favour of the rcponlcnts 
(llaintifl ) on t|,ie * curitj of the joint family 
elate tie nort''ieo laon j (I 1 OuOO way 
irpavablc with mterc t b\ annual in aim nta 
of Fa. 10000 itteiidmp ottr more than 0 jeara 
anJ in the ctent c( 1 « OQft'X) be ommg over 
lue the Court of Wards coiensnted to recover 
auch sum by fale or oth n\i e of ulTuicut of the’' 
rnortgaecd propc-dt If it was found impo iblo 
to continue to manage tli e tate th Court of 
Wards sraa (itlier to sell up the entire pre|>crc> 
anl devote tli p oceeds to the liquidation of the 
debt, or mate over the estate to th mortga-'ces 
in satisfaction of their claim In th* esent of the 
management b ing relioqui bed before the debt 
was Lqmdated m the ordioity covtr e the Court 
of Warda was to liquidat* the d bt remaining du 
b> the ealo of such portion of the property as 
misht bo necessary Tn sain borrowed was 
ajjlied to I ij oil the delta on the propertj 
Oidy J s. 1C 000 was repaid up to 1893 and since 
then no instalment had been paid, tho l/ourt of 
Itards owing to unfore een circumslnnec find 
ing its impossible to pa> more, either of pnncipal 
orintercst andinJIarch 100“* tho Court of Wrards 
after giving the moitj,* ccs notice that the rehn 
qui hment by it of the management had been 
sanctioned, oUered to make over to them tho 
mortgaged property m aatisfactioa of their cbim 
excepting the cultivating rights of sir land 
\T^ch are to be reserved for tho mamteDaneo of 
the ward- which the mortgagees declined a»not 
bemg a compliance svith the terms of the mort 
g8f.c dtcd- Jn June 190. the Court of Wards 
tchnquished tho management of tho estate with 
out selling It Of traa femng it to tho mortgagees 
In a suit brought in 1901 on the mortgage for sale 
and recosery of tho amount du //eld (afllnn 
ing the deci ions of tho Courts m Inlia) that on 
the terms of the mortgaaO and under tho circuiu 
stances of the case the whole sum payable on the 
mortgage had become duo on tbo lebnquishaient 
of tbo management by the Court of Wards and 
the usual d’crce for sale was mad- Gci.iBSrvcii 
t G0KUtDAS(I9I3) I L P 40 Calc 784 


CENTRAL PROVINCES LAND REVENUE ACT 
XVIII OF 1831 (AMENDED BY ACT IV OP 
190C) 


5«ACT0rSTiTE I L E 39 Calc 615 

— S 65A — Gaontia, penninent rights con 

ferret hy t“i’cfi/y o/— protects Gaontn pocer 
e>f (j surrenl r t n ire— 1 It) rst possesiu i /Ifld 
that th n- is nothing m the incidents of tho tenure 
of ft protcetei '•lonlt^x as s t oat ms Oj-i of 
the C ntcal Provin es Lanl I venue Act l&SI 
which in any way sug esta that a gaonlia is not 
entithJ to rehquiih his rights Ile’l further 
that tho suit was not barred by limitation beoauso 
pos ion could not be adverse to a person who 
was not himself entitled to claim pres nt possession 
and o long as tho gaontia tenure sub istoi tho 
nminlar was not ciititl d to a tual po session of 
am pset of the ulligo Therefore th* possession 
of the defondmti did not become adv rso to the 
jUintiS until the t nurc svas r Im juished in 1907 
A ij'ioBtift cannot onfer on otliers rights of a per 
manent chsraet r which would be binding upon 
the oniBfir after the gaorthas t nure ceases to 
exit Lti. NAPiPBiJV Sivon i BmuA’n Tcu 

1 Pat L 3 293 
■ ss CsA 132 and 152 — 


Sec rwvTU Tevcrb 3 Pat L 3 229 
— —— ff li— Central Protineet Lanl Reie 
nue let of ISil) it iS 8^ S3 1 0 (6) 

IS. « hs (6) cl (1>)—S 69 sub I (rf) eon 
iratled— record of rijnls en'ry m—Sutt to correct 
qI proiilril m I 'In in lilutrl —E itr/ tf breomes 
pnil and eoncla iic — T ll sui i bj parlj rjeef d if 
mniitittna/l — Froumjlioi of correct ut until 
jve courary s shonn When an entry has bSkH 
iQtde in the record of rights as to anv matter rc 
terred to in « 7i> of the Central Provinces Land 
Pevenae Act (Will of 1831) such entry is pre 
sumed und r s 6. to bo correct until the contrary 
IS shown Dod under s 63 a person aggrieved bv 
tho entry may institute a suit in tlio Civil Court 
to have such entrv canceUed or amend 1 but it 
does not follow that the contrary referred to 
la a 8. can be proved in such a suit only and not 
oth rwisc Cl (12) of sub a (b) of s lo. of tho 
Act racaas only that tho entry cannot be corrected 
except bs the Revenue \uthoritie3 but it does not 
premude a uit by the person affected by the 
entry to estabhsli his titk ui the Civil Court Tb 
remedy provided by s 87 of the Act is cumulativo 
and not exclusive Uel t that the pre ent snit by 

tbo plaintiff in whi h ho sought relief infer alna on 
the boius of his alleged title as o upanev tenant 
was maintainable athough the defendant a name 
had been entered as the occupancy tenant in the 
record of nght and the plaintiff had not instituted 
ft suit under a 83 for the cancellation or amend 
went of tho entry Didakab Bisi v Cnixio Bao 
(1903) 14 C W N 68S 

_ .. . g 83 72 68 — -Sail fo correct an entry 

in rtcord-of rtjhti tf a suit under s 83 — Lmita 
tion — £ij«itafion 4ct (/X of 1908) Art I'^O 
la ft record of rights prepared under Cliap VI of 
the Central Pniviaccs ^ Land Pevenuo Act 
tho appellants were des nbed as sAifmi yaon 
tins or permanent tenants under plaintiffs Tb“ 
pl^tiSs sued to have tho entry amended so thst 
the appellant;, might be de enbed as mortgagees 
ftod not as permanent tenants Bell, that the 
eoit was within s. S3 of the let anJ a suit tinder 
that section is not governed by Art U but by 
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CAUSE OP 

bring ft eoparate emfc for damages la respe I of 
each fiiupmeat VolLari v Ssbju SaM, i L R 
19 Mai SOI loUovred Seiha Ayyar v Aruftna 
A.ytjangar 1 L R 2i Mai 9S, Jaihvant v I »lAoJ 
I L R SI Bom. 2C7t Vtnti Dholthand v Jhr 
iSaftti /»ra iftya I JJ B f Bom 131 Pramaia 
Soiy T LflA/iinGra»ft MUit' 1 B R 12 Colt Of? 
teferred to 4nde?«i»» <t Co v KeiayQ/la 

iSur^naro»n 1 B i 12 tale 539 and Jiunma 
EfolKtrsd Co V JteitnJillOreeiharee Loll /AS 
19 Cah SIS distmgmsiied Ma’^cai A Co t 
Fum. Eujuiib {lOli) 2 L B 41 Calc 82S 

4 — Omission to sue Jor portion 

Oi claim— -Cini Proetdaff Code (del 1 oj iJOS) 

O II T 2 — In 1003 tlio r'ainttSaiied tKcdcIendonfc 
Company for dama^ea for Es I 000 for baviflg 
disinanU'’d ft baillmj silMate oa «.va land 
wbseb was stated to b<,loag to tboyiiamtiff la oortiA® 
undindel sharea Ici that euit tUo plaAtiS 
aUcgol that lUn tUiendant Company bad aot 
only dispoascs ed tUo plamtifl from Itsa abato 
the property by denying, tUopIavnlsS a title thereto 
but Ua.d wronjlully approwialcd tbc toatCTut 
of the eama on an U deniobtion as afortiaid to 
the prejudi*.* o{ tbc piamtvC a right — the wotL 
ol iismantUnR hasitig been ecmwtmd aiwi 
completed la tlvtober lOOS Iho platuuO in hift 
) Uint in that suit ns c d the dama^cj aa tor 
the Tftluo of tboxhinUCTB hare *n the budding 
Vit tisUed for no nl ti in reap ot ol the recover 
«{ possession of the so d proppity ihc Munsi 
g&vft the plamtii! « decree for Ts "I. s and tho 
dscffiion was ultimAteiy eCirmcdon appia) la a 
siut brought by the plaintiff la IDH a^atost tho 
*6TDO defendants for tbo recovery of ('Tvarata 
posscBaion of the said property after decmatioa 
of title thereto and aff'^r partition of the aamo by 
metes and bouQcls JtM that tho cause of a tioa 
in the pres u t is the same as that lo tbc former 
suit and that the plaiRtitf is bv 0 1} r 2 per 
eluded from sum for the rebef wloih be noir 
ilaiitss Khmi 0 4.u Cov#a>Tt l/rn v Do/ioa. 
Ckssia's CHatrpiia (1910> 3 L R 48 Calc 640 

5 Suit lot recovery ol masey 

lent — suit lasei on pTomtasory note~^uba< 
quent iwl jor ianit relief based on qslainliff’a aceoune 
toais Defendants borroired monc^ from plainti 
If and eTecuf'’d a promissory note therefor la fo^ 
jarour Plaintiff sued upon the promissoiy note 
but the snjt was iismis cd not on eccoant of 
any defect ja the promissory note bat omag to 
the jdamtifTs personal default and ffus oftier of 
dismissal became jinal lleld that the pU ntiff 
could not thereafter sue the defendant on the 
basis of entries in tho pUintiff’a bools of accoonfr 
to recover the same money ifai; Ao<A D<ts v 
Sahg Ram 16 Indian Cos s 33 referred to 

Bint v Bau Jvatii Paasao 

I L B 42 All 183 

CAUSlSa PEATn BY RASH OP HEGUGEWT 
ACT 

See I EKAL Code s 504 (AJ 

' ■ — AdirtiMsferiny oi o 
fote fwficrt vnthout inoitiedge o/ or inTUityr wto 
yi» orfaat contents — Penuf Code AAV o/ 1888) 

s 301 i~^laletntnt by acctistd ic/lcR the o»ily eel 
dence tft t^e case and rdied on by fftc prest(ut>o» — 
Eiulettitary value of eveh atatemcnf If b persma 
intentionally coninufs an offence and cotuegumicea 


CAUSING DEATH BY RA5H OR NEGUCENT 
AC^~conld 

beyond bia immediate purposes result (he result 
w not to bo attributed to mere rashness if know 
Jedgo catuioi bo imputed atiU the ivilful oCence 
docs not take the chara''tef of rashness beenus© 
Us consti|ucnees hare been imfortunate, but acts 
probably or poasjbly involving danger to others 
irbic/i III tlieajselvM are not offences mav be offen 
ces irithtB B 3014 and hiiidred scctums if done 
nitbout duo care to guard ogamst dangerous coa'C 
ifueaccB Rtj \ Aufamorti Baqabhudianojoi. 
7 3IaJ II C IID rmpres# v Ketahii Ifatufui 
J L R 4 Calc "of lollowttL Where the only 
Cl idea oafanoffeneo tea statement by thcacciuod 
and It IS tailed on by th© proiCv-ution as evid''a a 
tlh^rcof it must be taken fts a whole and nothing 
can ba pttcl into it, xtbicU « nut aontamed Ut tain 
Ptt»a BC.WA s EMrsaoR ( 19 idj 

S L B 39 Calc 855 

CAVEAT EMPTOR 

8 rB\£M) 0 f! S Pat A 3 358 

- — — • — ■ doctnao ol— 

V<«as IX Bnc-’cttos OP Deer re. 

I L R 37 Cate 67 

cot applicable to a Court sal«— 

•ice f >1 rr htin 

} A R SO ££ftd 204 


CAVEAT 


i« FaoBiri. 
ft.81 


iNO Anittvt-TBt'ciox AOT 

X L R 81 Bom 459 


CENTRAL BUREAU REGISTER OP THUMB 
IMPRESSION 

5« fi>Ect.prtx Tor Goop Bekaviocp 

I L B 43 GtUc 1123 

CEinrPAL PROVISOES CIVIL COURT ACTS 

1885 AND 1804 

Nec CrvTrAi- PftoTOCES Land ReiendS 

Irr 1881 3 Idfi 1 Pat 13 


CENTRAL PROVIbOES GOVERNMENT 
WARDS ACT {XVH OF 1585) 

— — s 18 — Apyficatiort oJ 4ct — Hindu joint 

faindj catefsr— fpiifi-atioft by vuimqviq members 
of jotaf [aitttly for superinl ttdenct oj estate by Coarl 
of Horde — Utialsfiara hi family goierned 
‘saaelton by Chief Comifussion r to moTtjaqe oJ 
ealata vnier elarje of Court of If urds— Amt o» 
mortgage after relinquishment ly Court of IVaria 
The Central Provinces Gevernment TTards Act 
fXVH of iSSa) appbes to the superintecdeaca by 
the Court of Wtuiw of the estates of Hindu jmu6 
faouli^ M Well as to tJie separate estates of Hindus 
and others sitiuto within the temtones adnjima 
tend the Chief Comm/ssjoner of the Central 
IVowm^ The two managing members of a 
Hindu joint {amdy novcroed by the Mitabsbaxa 
law Bad samuidais of the fanuiy estate of Babera 
Utedj in Uosangabad which had beeom'* over 
burdened with debt applied under the “bo^ Act 
to tho IJcpnty Comonssion'r tis the Court of Wards 



( ) 


DIGEST OF Ci\SFS 


{ .IGO ) 


CEVTPAL PROVlhCZS OOVER^ME^T 
^ ARDS ACT (XVn OF 18S5)-confi 
S 18-< >rf 

for the di tn t to as um sjpffint nJ nc of fi® 
joint famiU c<tste with a view to liijuiJtt th® 
d b s Udi that m th apiibciliot they 

a t<*d withm Iheir power ami authontj n mina 
jn Tneml>tr* ani mtUe interest ot aU the nienibers 
ol the JO nt family and that ina rau h as no ni aa 
ber had in the property any ilcCnitfi uniixid 1 
tha’^ [Canhvt^afi y Khalil. Si” h 1 I/. P t ill 
L / -(7 / d nnJ r \ lima 

''til'i lijin 11 Zfoo / 1 what was taVen 

os er I y tli t.o>irl ol ^\ ards on aMuinwts anperm 
tcHLcnec of the r tste wss tli \ rop r'v of all thn 
tnecibcrs of th ]o nl fain h Tli Chief Commis 
sioa r hal power to eanclion the a sumpti m bj 
the Court of U ards of t! whok of tlie joint family 
j rojicrty whetle th" np{h ation w*s made by 
the mana mg 0icci\y*rh onU rrb\ all the members 
of the familt and the acts of lie Coi>tt < f \V«rds 
in dealing with the j ro)>crt\ after cl afpo of it was 
ft umcJ boiinl the mterc of oil the members 
The esnet on of the Chief Comini si >icr to a mort 
pa 0 of luch iro^iertv as r< quire I bs s IS of 
\ t X\li of lb's* ins be an iruplted ssn tion. 
Bt the terms of a rnortg4o® mido m bv tbo 
Court of Mardt m fatour of the r*. pendents 
(rlauitifl) on Hio pecurity of tl" joint fimily 
e tate the c.orls« o monet (Ps J dOOO way 
renajablo with intere I b\ ainual m talm nts 
ol 1 1 1000^ extending o\cr n ro Ibm 0 jeais 
•ini in the etent cf Is 30 01X1 U ommg over 
due the Coart of Ward loienintcd to rceover^ 
such sum by sal or oth rwi of sufficient of the 
inortea"ed fropertt If u net found ioi|>)»iblo 
to continue to lunage th" c tite the Court of 
Ward! res oilb r to sell np the entire prop tiy 
and dcrote the iroccci^ to the liquidation of the 
debt, or maka o\cr the estate to tb" mortgagees 
in atisfaction of th ir claim. In t!i eientofthe 
iaana"cment b"in rclinquishcl b fore the debt 
was Lquidsted m the ordmiry cout the Court 
of Svards was to liqnidatv the d bt tcmaimn" due 
by Ih sale of such portion of the jwoperty as 
mi^ht bo n-ce?sary Tne sum borroweil was 
apjlieil to pay oil the debts on the property 
Only 1 s 10 000 u as repai I up to 1803 and since 
then no instalment liad been jiaid the Conrt of 
Wards owing to unforeseen circntnstancc find 
ing its impo iblc to pa\ more either ol principal 
or interest andmSIatch 190 the Court of Wairls 
after giving the inert -cs notice that the rdin 
qoi hment by it of th" management had been 
sanctioned offered to mal o over to them the 
mortgaged property in sati faction of their claim 
ciecptmg the cultirafing rights of sir land 
which are to bo reserved for the maaitenaiiCB of 
the ward which the mortgagees declined as not 
being a comphanco with tlio terms of the mort 
gage deed. In June lOO** the Court of Wards 
relmquishcd the management of the estate with 
out silling It or tran ferriDg it to the mortgagees 
In a suit broujit m 1901 on the mort s-ro for sale 
and recoicry of tho amount due Iltld (affirm 
mg tho decisions of the Courts in India) that on 
the terms of the mortgage and under the circiun 
etances of the ca e the wltole sum payable on tho 
mortgage had become due on the rehoquishment 
of tho management bv tho Court of Wards and 
the usual decree for sale was made GcuaSnan 
r GoKru)ia(1913) 1 L P 40 Calc 784 


CENTRAL PROVINCE? LAND REVENUE ACT 
XVIII OF 1831 (AMENDED BY ACT IV OF 
1906) 

5«AeropSTVTE I L R 39 Calc G15 
— g 65A — Gaontia, pcrmin nt nghlt con 
femtlif ca'iltlj of— pro'cel 1 Gaontia power 
of O surren I r t n ire— 1 lo rse pjnemon Ilrld 
tint th n» IS nothin; in tho incidents of the tenure 
of A protect 1 gaonlii as s b oat in a 0j\ of 
the Central I’rovin cs Land P vonuo Act lb31 
whi h in any wav au^ csts that a tji^nlia is not 
enti ! J to rcliquish his ri'^htj lleH further 
that th amt was not barred by limitation becansa 
posse Sion coul 1 not bo adverse to n p rson who 
\ as not himself entitled to claim present po scs ion 
and so Ion"’ as the gnonl t tenure sub istcl the 
aminlir nas not entitled to a tusl possession of 
anj part of tlio vilhg Tliereforo tlu possession 
of the defen Isiits did not b come aJv r e to the 
lliintifl until ilio t nurc was relinquished m 1907 
\ geioniia esimot confer on others rights of a per 
msnent character which would be binding upon 
the aminhr after the gionhas tenure ceases to 
exist Lii. NiRiPESJi SthOE t) BniBA'n Teu 

1 Pat L J 293 

ss CoA 132 and 152— 

b < Cjovtu Tcnctbe 3 Pat L J 223 
- 8 78 — Central Proiinerf Land Iteve 
»iuc let (VI/// of mi) « ,S S’ S3 1 0 (i) 
15 aihs (b) cl (/.) — S 69 tub » (rf) co« 
IratUd—P coni of njhlt en'rj i— 5 ki< <j correel 
a* proiilel ta » > not i uUiutel—Entrj »/ Jecsmgj 

find enl conclasue — iti! iui s bj pari;/ a^ected i/ 
Mnintnina. fc— Prcsmiption of rorreetnas until 
the coMfrary is shown Wh"n an entry haa been 
msJ" in ilic record of n hts as to any matter re 
fetred to m s 7$ of the Central Provincea Land 
Revenue Act (Will of 1831) buch entry is pro 
earned und re 8. to be correct until the contrary 
IS ehown and under s 83 a person aggrieved bv 
the entry may institute a amt m th Civil Court 
to have su h entry can cUeJ or amende I but it 
docs not follow that tho contrary referred to 
in e 8 can be proved m such a suit only and not 
otberwi c Cl (I’J of eub s (6) of a lo3 of tho 
Act means only lliat tho entry cannot bo corrected 
except by the Revenue \uthorities but it docs not 
pteclud® a suit by the person affected by the 
entry to establish his title m tho Civil Court The 
remedy proiidcd by a of th® Act is cumulative 
and not esclusiro Held that tho present suit by 
the pbnntiff in which ho sought relief inter aha on 
the basis of his alleged title as occupancy tenant 
was maintainable athough the defendant s name 
had been entered as the occupancy tenant m the 
record of right and the plaintiff had not instituted 
A suit under s 83 for the cancellattoa or amend 
ment of the entry Dicaeaf Btst v CaArro Bao 
(1003) 14 C W N 683 

B3 83 72 68 — -Suit lo correct an entry 

ttt mcord-of rights tf a suit un/ler s S —Limtta 
lion — ^LiiRitufion Act (/X of lOOS) Art 1 0 
la A record of rights prepared under Chap VI of 
tbo Central Provinces ^ Land Revenue Act 
the appellants were described as a^if'mt gaon 
has or permanent tenants under plamtiQs. The 
phuntifls sued to have tho entry amended so that 
the Appellants might be desenbed as mortgagees 
and not as permanent tenants Held that the 
suit was within s 83 of the Act and a suit under 
that section is not governed by Art 14 but by 
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CEMEAL TROVJhCLSLAhX>ItE\EhVEACT 
XVm OF 1881 (AS.EIfDED BY ACT IV Or 
ISCC ) — conid 


CENTRAL FEOVIN’CES TESAUCY ACT St 
OF 1858 (AIIENDED BY ACS I OF 1820) 
— eo’'(d 


8 Bi—eoatd 

Art ICOf f tleLimiJaficD Act 'ttlitre tbcdcfoiA 
erte iia\irg bfcri rccoidctJ es gaontiat 

the plamlifTp i;rcn!ui3 sued for a dcclait-tion 
thnt thoj ^eie m fOf_cf icn as mortpsfees otiij' 
Utld that tie ‘■etthinfnt Ofiiccr acted cttlier un 
dcr B C8 or VKcJtr b "2 of the Act eo that iho 
CcJirt hpil junrd cticn to cntcrtnin the etui utsder 
e 83 ^ALAfJ!2^ Baciiai » pAcnf^tiB I8 %bo 

10 C W K 1303 

s 112 I'-S— 

Fee lAMStrc^r I t E ftdc f£4 

i h «/ Utt to 

Utph Covrt ejotJii^l dtfnicn oj Cewit* ttatT on 
af^cal — C<it> niiisKtirr \j « HuUtd C^orf 
There no ajpeal to the Ctam! sionrr egaimt 
the decision of a Lej'tiij (eicmi oner f» ?ed 
tirder a ISCC of the C 1 1 ord ReTcniic Act 
and no njjoal brs to the Uiph (owrt apaiii t an 
order of a f <D nil Krerja (d rn 
stith detJi-n n f I a It jutj t <r n i ertr CaaraJ 
D-is t KriTA iMiit 

17 C W H 155 

■ sa 136 (! &. b) ZZ-loriiUw aj 

fUtcUon ^(iT—ajilifunU title odv tlUd-^duty ct 
tevH to gnrl forfwion-Aj? oi— rtffhl cf lU 
fotfief If tic title of on ajrliennt for partition 
18 admitted the cowl is tonid to portitiou the 
Dod unices an rbjertion ha« hetn made by o co 
share* m no ission under • IJOI and the objee 
tion has been upheld by the court If no »och 
objection bss beta made acd the couit declines 
to partition the land the decision la appcalablo 
to the High Court A>akca CiiAvorA Iati * 
SiDAiA’VD Patj 6 Pot L J 140 

a 3«,6 tg'— Oiifer jat <d ly Ltjviy 

CerrtM ixc»Lr cTjfal jum In iJo PcmbBlpur 
District the Di trict Judge has tsLes the place 
cl the Deputj Cctnmi sicner fis the principal Citil 
Court of original jurisdiction under the Ccntrol 
FroTincea CiviJ Coujis Act 1866 and iLcreforc 
an order pa fed ly s Depufy (emm/ aiorcr urder 
s 136 G of tic Central rrovicccs Letd rertnuc 
Act 1881 must he deemed to le n deci icn of a 
District Judge and la appcnUblc io tho High 
Court not to the District Court PAIlaA^ LoCOAB 
llissis fc BnisiDfA CjiatTU 

1 Fat I J ‘■«0 

«s ISSHfiaflSa cKb} {as asDindtd) 

See ArrEAt I B P -S Calc »1 


CENTRAL PPOVINCES TEbAliCY ACT XI 
OF 18S8 {AMENDED BY ACT I OF 1920) 

- — Tretfots emi for uhe 

ihtr Act Df plies to The prori lona of the Central 
ProTincea Tenancy Act 1808 do not apply to a 
suit based on tie jas Tihitb is cegT'jrsble ly the 
Cinl Courts C’o — Wlitlir tic picTiscna of 
ES 46 and 47 of the Act uouid oprlj m a ca e 
where a mortgagee fortclctea and taws pcs cssion 
of a lenanc} under a decree m a forcclo ure mort 
gage Hilt CHABBtr S^msn t Djhea Babit 

1 Fat L 7 525 

— — £g 4 (a) and CS — Phogra land — lease 

^ tondfonf—auif for fjtcftnoif 11 here a s&rt M 
bio|ieiit to eject a tenant of hhogra land tbore la 


8 * (8) — COHflf 

Ttotbinp in 9 CO of the Central Froemces Tenancy 
Act 16®B to deber the defendant from wttmj 
op a ieo c granted by iho proprietor hiinself. 
AoSTiA rpa«AD r ^AAifA^A^-DS i^TEt 

4 Fat L J 605 


— p 25 ZG 4$ 4~ena55— Ot^erur e 

trar fer ~Strnrd<r of Urmey hy cecvjovry 
taMoi to uvt c} ill tO‘flgrtT laru crc/rwmrtinirg 
eotfaur jvt in fceientcn cj lofdiPg ly Tctenve 
C^etr — ‘^ti/ jer recotety of j-u rsficri Ij tfie olh r 
U tffiref ard tlar hstu — Ajtrto fM siiif for 
uhfihtr jjcnn oinotto ty latilerdaT A Eurrender 
la not n tian ftr within tie meaning of e 40 of 
the Ccitial riorinces Tenancy Act IB^S The 
norda cil eiwi e transfer m a 4G (3) aro limited 
to Iran act ers of a ainidar ralure to the c enun 
ctatcd in the first part of the aub-cecDon narody 
iiamfm ly wBy of ale gift tao tgage or «ud 
kate The Act docs not tuake anj provision for 
recovery of pcf*c icn by a co sbazer landlord 
of land which las teen surrendered to tho other 
CO sharers by a tenant V auit for ejectment can 
be brought onh b> the cstiro bodj of landlord- 
If a lomlordor co sharer landlord te<Ls to xoatn 
tnis BQcb a tuit he can do go ouly os tb<> sgest of 
the rlioJo body . The lo-titution ol a suit for 
ejcetiscnt against a purchaser it not one of the 
dulica which a hmlardar has to perform aa the 
reprcEcntatitc of (ho landlords I fambdndar has 
no power to eject trcTo m or tenante TtiLO 
cna'» Pjmu i DuiABAvonr Pavda 

S Pfif £ 3 88 


^ 8 45 sat ss (X) (6)— Conskvcfion 
cf Act— S'ori^gu mode Itfore Ael eame into force 
—Efjni of CcvctUalton Atiord tredt aflct foirtiry 
into ferce of Atl—reurdaUon of ori'in of ngfu 
of jatftra vo-t Avord-^Proctedn ye »« awit »o< 1 1 
fur nonce of mortgayu — Trontfer of nylu to 
cttvfy ST hr d ly praprtclor (morijaifor) On the 
ccnstiviticn of e 45 of th« Central Proriatcs 
Tenancy Act (\3 of IS'^S) sub • (J) end fC) — 
fTcfif m this ea e that a CoaeOiation Award dated 
2Slh FcbruBiy 1''05 was a faesh contract or origin 
of lights bef\reen the parties which, althongh it 
came into eri ttnee in conscqucpce of registered 
mortgages of 1861 and 1884 and transactiotu 
under them was both for the purposes of enforce 
ment and for the purpose of the application of 
a 45 sub a (fi) the transactioa between the parties 
wbich was the foundation of their rights The 
transfer made or decreed by the proceeding? la 
suit coufd not therefore be said to he m pur 
suoneo of the mortgage As docutnen s es 
ptee ly providing for the transfer of the right 
to OCCUI 7 air land as a proprietor within sub 
B (d) tbo mortgages would have been saved frani 
the operation ^ sub s (J) JJiit that sub section 
was appbcable m this ca e and therefore not 
WtUistandiRg the terras of the award which by 
virtue of the sgreememt of reference becamo tho 
agreement of the partie tho mortgagor could not 
eo transfer his rights to occupy ««■ land os to 
divest of his naht ss an occopancy 

tenant under the Act XI of 1833 as smeBded 
tw Act X\r of 1839 XAltATAN Gc>ES1I OtUTVTE 
t Bsubab! 71918) I L R 46 Calc 76 

t P 45 I A 179 
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CENTRAL ProVINCES TE ACT XI 

OF 1898 (AIlENOED DY ACT I OF 1920) 

— Kindd 

c '6— 

See Hindu J 'w (Joint Fi iilt) 

4 Pat L J 854 

SS 4(3 4" 00 — InuJJ ruJein«/er 

ly cn cecirj-crry ti-ranl — 5 d »/ Ife orl/ f on ion 
(or eroiJir/j tvd fre" {rr — t/uri^if/ion o/ Cntl 
Coy.Tt~E{i<(t cf J5 WTcro an occupancv 
tenant pOTcrneil Lv the Central I’roMrces Tcnane\ 
Ac fo’d half rf the share of In holdin”* to the 
defe^clant aid sub'Oqucntl) taortpa^cd the other 
half to anolhf r*non with po'session anil the 
plainliC landlord applied to the Pevenno Officer 
Krder a. 4" of the Act for po e ion of tho land 
ard Tss given a decree m re poet of the mortpa;^ 
mo t} hut as to tho moiclr tvhieb had been eold 
it VIS 1 eld that the plaintifTa application iraa 
oJt tf lime liaTinp been made more than two years 
after the date and the plamtiS sub erjuently 
1 rought a tuit in the Civil Court for precisely tho 
esinc relief as to the moietN whichnisrold UdJ 
that having lost lu co e under a 47 the plamtitf 
•CO j!J not again bring a amt m a Civil Court for tho 
lame relief S 47 enacts tho only method by 
wLi h « tran fer made ly an oecupancr tenant in 
coutraTcntiOD of a. 40 of tlio Act may Lo avoided 
JtJeram Stny v Ai/mony tahJa 7 C L J 490 
foLowed. Lndcr s 0 > the jun diction of tho 
Civil Court u excepted in the case of as 4(i and 
47 Tl inriT Tga ^ir□ MtSOl t LasOO KaO 
(1012) 17 C W N 621 

CEPEUONIES 

BrnttrsE Law— S lArpuoc 

I L It 39 Calc 492 

Bet lfinoiiEPA> Law— P nE ziirnon 

I L P 39 Calc 915 

CERTinCATE 

See CCJEAT TALUKDAna Act (Bom 
Act 1 1 OP 1888) 8 2t) E 

I L R 43 Bom 44 
Set LnnTATiO’r Act ( 1\ or 1908) Sen 
Abt 182 ct- (>;)I L R d7 Bom 559 

CERTIFICATE OFFICER 

See CBDin.Ai> PBocrDriiE Conn 190S 
s 47S 4 Fat LI 475 

CEPirnCATE OF COLLECTOR 

See Pensions (XXllI of 1871} — 

B 4 I L R 37 Bom 91 

as b 8 11 I L E 31 Bom 154 

CERTinCATE OP IhCORPORATION 

See Compahies Act (N I of 1832) as 6 
40 41 I L R 40 Calc 1 

CERTIFICATE OF MARRIAGE 

Bee Parsi IIabriaoe asd Divobce Act 

1665 I L R 45 Bom 149 

CERTIFICATE OP PAYMENT 

fieeEXECCTloir OF Decree ' 

I L R 43 Cate 207 


CFRTIFICATE OF PURCHASE 

AeclonoEnv I L P 43 Calc 421 

CERTIFICATE OF REGISTRY 

S't Coasting 1 Essrns \ct ss 4 7 
A,ND 13 I L r 88 Bom 111 

CERTinCATE OF SALE e 

petenue Court juris 

diefioa ef — 1 uhhe D mands Pecoiery let {Deng 
I of lS9o) I I" 15 17 "1 SC— Sal Ij Col 
lector srhle depoiit in treatufy — Sale ly Peicnue 
AutloTities tiilhout jurisihelion — ^ ahdtty of sale 
again t bona fide purcfinrer uil^out notice — Iffte/her 
CKif Atilt lies to #ct fiiirfe Arrfe — 5prciif(7liie Purchaser 
— Uardihip A certificate uLich has been properly 
made for arreirs aetiialH duo can be cancelled or 
mo Iih<.d only on the ground that tho amount stated 
was either never due or if due had been paid 
before the ctrlihcatc »as made and aa 13 and 15 
of the PubLc Demands I eto' erv Act do not apply 
wIiMi the ale IS field without jurisdiction the 
amount duo under the eeitificAto having been paid 
before the safe lUien the ale was held by tbe 
revenue Authorities without juri diction it cannot 
be treated as one made under tlie previsions of tho 
Public Demands Pecovery Act and maj conse 
qucnlly bo challenged by o tivil stat without 
recourse to procedure provided by tho Act Bal 
It hen Pat r Simp on 1 L 1 2 j Calc S33 Baij 
rathSaluy lala SifalPrasal - B 7 P P S 1 
10 W P F } 6C and Ilarlhoo Singh v Butui 
dhttrSugh I L I 5 Calc SiC followed Where 
a sale Las tal in place on tho basis of a aati Sed 
judgment thi atisfaction of which has been certi 
lied to the C >urt tlie sale is void and meSectusI to 
pa dn\ title even to a bond fide purchaser for 
value uilbout notice A Certificate Officer has 
authority to sill only so long as the certifi ato 
remains unpail and \ duty is ca t upon him bv 
taw to enter satisfaction as soon as payment has 
been made Peua JUahton v Pam htshen Singh 
I L n li Calc IS L P 23 1 4 10$ Mothura 
JI/oluitT Alhoy hvmar 1 L P 15 Calc u57 end 
J ellappa v Pamchandra 1 L P ‘*1 Bom iC3 
distinguished ^o case of hardship arises where a 
person with eyes open makes a speculative purchase 
of a valuable estate for a nominal price Paijnath 
V Samgvt SC L J €67 affirmed by the Judicial 
Committee I L It uS Calc 775 followed- Jai.ak 
D iiAFi Lai. V Co saik Lal Bhata Gaywal (1909) 
I L R 37 Calc 107 

CERTIFICATE OF SUCCESSION 

Sec CmL Pfocedurb Code (190S) 
s 109 A L R 38 All 188 

See Succession CrKimcATE 
iSee Succession CEPTirrcATE Act 1889— 
s 4 I L R 36 All 21 381 

I L R 43 AU 341 
83 7asd0 1 L R 40 AIL 81 

BS 10 AND 13 I L R S6 All 423 
S3 IS 19 I 1 R 42 AU 347 

CERTIFICATE TO COLLECT DEBTS 

flee Succession Czetiticatb Act nil 
or 1889) 83 4 AND 7 

I L R 32 AIL 335 
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CHARGE— con/;2 
S 250 
See Dacoity 
See Debt 
See I^-TEBrsT 
See LnrrrATiOM 
Apt 132 
See Moptoaoe 
See pEVAL Cod 


f E R 37So!n 376 
I D R 41 Calc 350 
I L R 42 Calc 849 
I E R 40 Calc 514 
Act (I\ or 1905) Son I 
I li R 85 All 185 


Ss 361 A1.D 366 4 Pat t J 74 

S 409 I li R 33 All 58 

See Dailway Peceipt 

I li R S8^acL664 
See Eiomo Z 1 R 53 Calc 7fil 
See Si ranfATt Y Teial 10 C W N 696 


See Teansfet or Peopebty Act (I\ or 
1882)— 


S 59 

Ss OS A^D 100 
Ss COaitdIOO 

5 82 

6 118 to 120 


I li E 33 All 

1 L R 86 All 

I li R 35 AU 

I L R 37 AH 

avD ct. C (b) 
I L R 38 Mad 


461 

261 

164 

101 

519 


— aljseacs ol — 

See CsiXTYAL Tbesfass 

I L r 41 Calc 662 

— cancellation ol— 

See JoTJSDicTioiT or lUaiSTEAtB 

1 L R 89 Calc 885 

— extinguishment o!— 

See Teaksfer or Property Act (IP op 
1882} s 101 I li R 88 Bom 369 


mis]oind t ol— 


See Ceddnal Peooedupe Code — 3 
S* 233 230 239 J 

ILF 32 AH 219 
Ss 234 235 637 | 

H 1 L R 32 All 67 

S 233 15 C W R 732 

of mone’* on immovahle pioperty — • 

See Limitatioh Act 1008 Sen I Abt 
132 25 C W N 57 

Mortgage subrogation — 

See Limitatioit Act Ipos Sob I Art 
130 I L R 45 Bom 597 

neces ity of — 5 

Sea SoiDiAEY TBiAt ~ 

I L R 41 Calc 743 

(I CarMiKAL 
II O'? PeopzetyJ 


I CRDIINAtu 

1 Oi conspiracy— PcfiOTW Anoion 

and unlnown Where tha accused were charoed 
with conspiracy with persona known nnd un 
known — Held that if the persons were known 
they ehould be named in the charge EupBitoa t 
Mohan CiruCEERaijTTy and Othbes 
' I L R 38 Calc 659 


CHAPGE-coi IJ 

I CPISHNAL— coHtJ 

2 Omusion to frame— 

Cauitiuj hurt — Conwcfion /or an offence ether than 
the one charged vnth — Error of law — Error omu 
sioK or trregahrihj — Crtminal I rocedure Code {V 
of ISOS) ss S35 537 {a)—rraehee Ss 635 and 
^37 (a) of the Criminal Procedure do not apply to 
a caso where the accosed is charged with one 
offenco and conrictcd of another — totally different 
to the one he was charged snth S 233 is manda 
tory for every distinct offence of which any person 
IS accused tlicre shall he a separate charge, and 
every charge shall be tried separately except in 
the caso mentioned in ss 234 -3 j 236 and 239 of 
the Code S 236 refers to a series of acts which 
are of such a nature that it is doubtful which of 
the soTCral offences the facts constitute To con 
Tict nn accused of murder on a charge of noting or 
to cominit him to the Sessions without irammg a 
charge would bo not merely an irrogulanty but an 
error of law ritiatiag the trial Sita Amr v 
EiiP£ROB(1012) LLP 40 Calc 168 

8 Misjoiad r of— /out/ trial oi 

charges of erimiaof breach of trust and falstfieaUon 
of accounts committed »» separa' iransaelions— 
Cnmsnol Procedure Code (Jet V of 180S) ss 23u 
234 — Penal Code (Act XLV of 2SG0) 

ss 40S and 477 A A charge of criminal breach of 
trust of a sum of meaey can bo tried uuder s 23a (1) 
of the Criminal Procedure Code at the same time 
with one of faLification of accounts made to conceal 
the act of misappropriation as part of the same 
transaction and two nnconnectea charges of falsi 
fication may be tned at one trial under s 234 but 
a obarge of criminal breach of trust cabnot be 
legally tried together with one of falsification relat 
ing to a distinct act of misappropriation committed 
us a separate transaction Ttswana/Aan r 

Emperor 1 L P 30 31ad 328 and Subrofimania 
Ayyar y King Emperor 1 L R 25 J/od Bl 
L P Z8 I A 2o7 followed Emperor v Jiban 
Kbisto BAQcnr (1912) I L B 40 Calc 318 

4 jl/M;oi>iier — lUcgahtg of trial — 

Cnintnaf Procedure Code {Act V of 189S) s 233 
A single chaige relating to several distinct offences 
13 illegal Under s 233 of the Criminal Fro 
ceduie Code there should be a separate head of 
charge for each such offence A charge under s 
409 of the Penal Code of crimmal breach of 
tmst in respect of a total sum of 10 annas 6 pies 
to wit a sum of 4 annas G pies collected from A 
between certiun dates in one year and a aum of 
6 annas collected from B between other dates in 
the same year is bad for misjoinder and a trial 
held on such a charge is illegal Suhrahmama 
Ayyar v King Emperor I L R 25 Mad 61 
followed Asoar Adi Bisuas c Eufebob (1913) 

I L R 40 Calc 846 

5 ' ■ ■■ - Prejudice — Crtm 

naj Procedure Code (Act V of IS93) ss 233 2^4 and 
637 A sin^I head of charge relating to three 
offences of the same 1 mJ is d fcctive for duplicity 
and not misjoinder but a trial under such a 
charge is not bad unless the accused has b en pro 
judiced thercbv Subrahmania Ayyar v King 
Fmperor I L R 2o Mad 61 referred to Musai 
Singh t Ehteeoe (1913) I L R 41 Calc 66 

6 — Misjoinder— 

Joitiitr of tiree charges under » 409 with three 
under s 477 i of th Penal Code — Legality of trial— 
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CHARGE— co-i/J 


1 CMWWSL-tonid 


I crmi'JAL-co/ifJ 


Cnninal rrocdire Col' {Att I 0 / IS9S) *} 

( ) "ji 2H S 2— ( ) ot the Criraiml I roMtlur© 
CoJ refers to ei» s of cnmmil brri *i of tru t Of 
dishonest misapji opmtion of manej nnl caaaol 
l>o appli 1 to * case uni r e. 4~» \ o! the linil 
Co-le. Qj cn Lnpr’ »* v Val I'll L-iKtn I L P 
25 Ca'i- o'"') ref rr J to tj 25J of th Colj mast 
be ttnet \ fo’lJ^eJ see wli re th hie it If pro 
Til*^ sin ct p un. \ js nl r o' t'lr j char es 
tmJ r s- 401 mlh Ihr on I r s 4 7 1 o! thi P aal 
Co"! rel-i in"' ti Jiff n t ansi ions is no war 
ran el be ans 0 tli ct p lans p oril 1 n tha 
Col aqI is il' iL Si a a mi join] r is abu 
lately fatil to th IriiL Ai 1 liiaiii'^in e 
Empror 1 L P S') Mil 3>S aal 9 1 . nan 

4ir/5r V Kt jEn'iror I L P ", M,l Cl 
IiMow i \ » nes o! falsiG lUins of a ojita 
mils to eaeer & am 1e a t of J fit 1 m mie be 
li d la one chsr^ uni a 4<'A of thi P niKol 
and da 4 not constitute listin t olsn s m r Iv 
by rei-oa of a p'urali e 0 faho en noa m iJ 1 
to cor r the aia d 'al itioa PvitvN U asRt 
bitr E<tPEaoii(1013) I L R 41 Cite Hi 

7 I ■ ■ — — — - ■ Zlufoi’iUr — /« 

7eren' ps^ro/ ffri mai' Oaartj I r Uooitfyt 
J Crjmiaal Courts hiT" eiuiUysfithCieilCojrts, 
lahi^eat pow r to mould their pro cJiice> tuhjoci 
to statutory nrontioas to enable th at to dn 
rhars th ir tun tions as Coarta of ]u3ti<.c A 
Criminal Court has pow r to p rmit the pros cu 
tioa to withdraw chirp** the joiol r of which is 
objocteil to ai illegaL Pettv Biavst Dis i Kura 
E«rreoB{lOll) 16 C W K IlOo 

8 ... I I — ilitjoini r of 

waoM eml o^'ne »— CA i #«i ra' p wa» in 
axoulu'ilj hj tmxlar fait rejrnsrUilioni al Ue 
earn tm aii ftoee «« pur^uiiae of th 4aat 

eompiracj Fa’f repreun'JUon bj (he a ewrj to 

ti\p non anlobt-itnmj pijn n't of a pjrale aumt 
of non J fron ei h-^On' h ai of chary r«fifin 7 I, 
aeieral o!} nc 1— Joint trial of th a cut i—On ntaal 
Procedure Col ( let V of IS93) »j -1 ’ , ^39 
Wh re th a is 1 a tia-* in can r rail s parate 
representations to ca h of teo sets of p rsani 
present at th bios tim ail pa aiJ mlaaoJ 
each to pi/ mliviluillj a lar^ r sin of m>iJy 
thin wis aetiiiUy due from hi a an! wi re tbsy 
w ro tfi J to th ual to , cai „ 9 of ch at 
in" ea h r htin^ to ons of ths s ts uilsr s 4 J 
of the I Qil Cole 77 U that th ro shaald bare 
be n as many chir 1 a« th 3 w e p ioi» 
ch it i, bat tuit the d t hil o aiioaad no 
failure of justice O il ilahaoi I Sir jr v C 1 Air* 
VinJif 75 C ir V 53 JiUn Sail ni r K ny 

Lnorror 10 C IF V S’O S iiA C lanlra 17 c' r/ 

V Crnp roT 13 C W \ 10, Tilt Jhir, Dti r 

Enpror 6 0 L J 751 iijar AU Bitj>u v 

Enoror I L II 10 Oa\ «75 Rin Sa,h j Sinjh 

V KinjEnp^or 10 G W \ 07' r ferr 1 to 
Ihll also that as ths misc praj atatioa was m 
each ease the sams and the off n es were all com 
mitted at ths sims tirns anl pla a aai in par 
Buanee of the aims coasnrasy ths transa tion 
was the sim anl the joint trial le„al uni r 
as. 235 aid 233 of the Cole Sabrahmanm Ayyar 

V ffinyimp ror I L P 25 Hal 61 dutm m had. 
Kaaise Ooiipai Pal r Eupebob (19IS) 

I L E 43 Calc 718 


(a) - 


- Utld that 


a 231 of thoCnmioal Iro cduro Code docs not 
Apply to a am^Io charge umkr s 101 of the P nal 
CoJo of b lon^iii; to n gang for habitually com 
mitting th ft Tho charge rilatea to ono offoooo 
oily thoj^h btssl on erijea 0 of several off ncea 
of th ft Qiccrt whether n previous conn tion 
may bo us J to pro 0 asso iitioa IvaOivai Au 
, Lmeiton I L R 47 Ctlc 154 

0 Fj m and P oof of— ina cusaJ 

I) cntitl J tj hfia V With o rciiia 7 and 
A JAv tUseatv'iIi tia la >boiht 
a iioit hi a Da wa j ta a ass \ fuHv u iJ r 
#to>l th ni a a o th off » s w th wiich th 7 
tf 3 chifa I thsy hi 1 ! a Iv nst hs i projuJi eJ 
h^ tnj onsion ol ths wjrJi iiilawluily and 
mail OJ Iv anl in British Inlii o urnna in 
a 4 (5) of \ t 1 f of IJJj S 1 h an 0 aisiioa can 
ba cured by tb eerJi t The Queen v Hantlow 
[ ISJi ] I Q ts 75S t f r J to \Vh ro the illegal 
a t charge! uni r s 129 B is tho unlawful and 
mib I04S poii s 10 a of etplosiro siibitanocs srithm 
tho m -tniag of s 4 of ths Fsploiive Suhatanoes 
A t 1993 It IS not css nNal to sn oify lu the 
charge tho erplosire subitnn o whi h tbs ao used 
hare coDSpirod to bar m th ir pojjossion or uudsi 
th I control A p rsoi may bo gniltv of cnmiaal 
con pira y eren tboa'’h ths illegal act srhioh ha 
has a-vreed to do has not been done for the 

criQ of con piracy consists only in the agreement 
0 coni d racy to do an illegal a t by Is^al moans 
or a legal act by ilAgil m ans P^ v Sibbtrl 
23 Cot 8' Quinn r Lsalh w f7757] 1 0 iOo 
The Qae'n y Hoit 7 Q B D ^tl 77 Cot SS3 
and OOonnll y Th' Quean 21 Ol d F 755 
2 Cot 413 S St Tr It SI referred to The 
lod-'ctm nt in all ea es of coatpteaov matt la the 
first p'ace charge ths consptra y but m s ating 
the object of the conspiracy the aama d ^ree of 
certainty is not required as m an iniicbment for 
the offen a con pired to be coinmitted Th Ain</ 
y Gill S 0 A All 'Of Th Qutei v Kennel 
SQ D n Tk Qi nc Bi > 6Q D I'O Sjlterff 
y ft Qi 1 III) B Sli TheQu ny Cfinpert 
9 Q B 'f't ' Coc If, A'pnily fhg Queen 
ZQ D D 11 faj ,ry T\ Qi n [IS),] I Q B 
2 j /?0 r Pi" r JOB 9’ referred to It is a 
win* som ru t la cu Court shoo d alh ro to 
tha lAn^aa of th statu as far as pra ti able 
wj ^ a char^o is drawn up nj nothin^ is gamed 
br a pi aoh a wnils onportuaity is afford 1 to 
th A uind to tais e« pUoa ta ths form ol the 
chir^ Tile a used cannat be roarictei on a 
con pira 7 charge ual f s. 1-9 B Indian Pvnal 
Coi u-ilois ths prosscution cstablishas that the 
a asel w re m mb ri of th consp ra 7 after the 
2 ith llsreh 1013 wn a Act VIII of 1913 becams 
law A comireb a ivo formala of uoirersal appb 
cation cannot ba framsi re„a dm, the t^uestion 
wh th t two 0 more a ts constituts tho samj 
7 kia >3 fisA tho circamstanoes which most bear 
on its d t roiiaation in ca h indiridaal case ate 
proximity of timi, unity or proximity of piaoe 
continuity of aotioa and committeo of parpase 
or dasigu li A B and C conspire to make, 01 
h*»« in th ir possession or under their eoatroL an 
explosin Bubstaaco within tho msaam-’ of the 
Exploiir Sjbstaa as A t an arfusaie of 
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CHARGE-conJc/ 

I CRIMINAL— coH<(? 

£uch conspiracy A males or has in hi po«sc<sioa 
or under his control an CTpIosivo substance 
may if the Court tliinls Ct bo charged and tried 
tcccther under t 120 B Indian Tcnal Code and 
E 4 (l>) of Act \1 of 1208 If all the Inetm co 
con pirators named in the charge are not placed 
cn their tr a! the tiial rf tcirc( cpnratelj) mth 
cut the others is rot Mtioted Etrjttcr v Laht 
Melon Ctvclalvlhj J L P <tCoU ^9 JSC U 
A o03 esplained If tlic accu ed have committed 
on oCcnce under s 4 (I) of the Explc ire Snt 
stances Act FC'5 in yurfuance of a cnminal eon 
spiracj it IS open to the Cxcsen to pro eeutc them 
for such offences irrespective of the qvrsticn of 
the ultimate design of tie alleged con piracy 
coming under s 121A Indian Feral Cede (uhith 
charge requires previous sancticn trder s ISC 
Criminal Procedure Cede) In order to ju tifv the 
inference of guilt the mrvlpatoij facts must be 
incompatible nith tic rrectree of tie accu eel 
and ircopablc of txilcraticn men anu other 
lea enable Ijpctbcis tlrn that ef 1 is guilt 
P V JJcdgt - i<u(« C C " referreel to 3fo 
pre uroptien of inrccei cc ( n uin mal cate ) gni 
he no more tl an thi that if the tcirmi irn of a 
cr me is directlj n i tue in e^^ irectee rg it mu t 
Ic proved lejcrd lea enable dcult Ihe nbole 
doctrine vlcn dtatvn out i ]rtl that a per cn 
vrl 0 IB charged vith a ci me mu t Ic guilt\ 

tiat Dccoidirg to the erdnarj rule of iteecdure 
and of legal reasenirg jeeint/n pio rco te 
t rennti ro tIat the accu cd tands inrccent until 
he 18 proved guiltv erd eteerrf/v tLat this proof 
of guilt mu t di place all tea crellc dcubt In a 
charge of itripiiaej gtj ci«l <v ccrce cf tl e csi t 
erne of the con piiacy mav fir t Le given before 
particular facts arc proved to >liorv tiat one or 
more of the accu ed tcci part m it P x i»dti€v 
0 /Sf JTf S17 Queen Corcltre e Ca e J P d A 
3S4 1 St Tr S 1 4S P V Jlvnt J B d 4W 
5C6 followed Under the latv lu England facta 
similar hnt not port of the s-imc tramaetica as the 
main fact are not in general admi ible to prove 
either the occurrence of the main fact or the iden 
titv of its author except (after evidence ahunde on 
these joints has been given) to show the state of 
mind of the parties with regard to such fact < < 
knowledge of it” nature or his intent In general 
whenever it is nece ary to rebut even ay anti 
cipation the defence of accident mistake or other 
innocent condition of mmd evidence that Jhe 
accused has been concerned in a systematic cour o 
of conduct of the same specific kind as and pwovi 
mate m point of time to that in question may bo 
given P V Holt (7550) Belt 2S0 8 Cox 411 
to the contrarj is no longer authontv H x 
£»ni(7* 0 Cox &04 92 L 1 “’OS and Lmj>fror v 

Dehevdra Pro atl I L P „6 Calc u7u 9 C L J 
CIO referred to S 4 of Act M of 1508 sub tan 
tially reproduces the provi ions of s 3 of 46 and 47 
ict Chap 3 (Explosive Substances Act 1BS3} 
consequently the expres ion vnlnvfullj ayid mah 
eioiifly may be interpreted in the sense in which 
it IS famibarfv u cd m the criminal law of England 
Vvlav:fulhj thus signifies not for a lawful 
object and mahcioiiaJ j signifies intentionally 
and Without justification or excuse or claim of 
right Tit Queen v Chment [1S9S] 1 Q B 
S5C 19 Cor IS Jtliltsx Hutchins [10O3]SK B 
714 ‘'OCox 555 referred to Peg v Ilord I Cox 


CHARGE-conW 

I CRDn\ \D-coii/i/ 

123 1 C C P 356 McPherson x Haniets 10 
D di C 272 Bromage x Prosser 4 B A. C 21" 
Clarl T Molynevx 3Q B D 237 Allen v Flood 
[WPS] A C 1 John on v Emerson L B C Ex 
Ck 373 B X Pernlleton 2 C C B 119 12 Cox 
€07 Mogul Steam hip Co x JleGrcgor [/5P'’] 
A O 25 •'3 Q B D SOS followed The term 
explosive Eubstance as u cd in s 4 (Zi) of Act VI 
of 1£C8 includes arij jasi of an appaiatu machine 
or implement intended to be u ed or adapted 'or 
causing or ouling m causing any explosive tub 
stance end by means thereof dees rot mean 
by means iLcrtof alert P x Clarler li Ccx 
499 referred to The interference of fact maj 
legitimately te drawn that the explo ivc sub 
(tanccs made and pcs essed by Sa anla were 
intended for t/ » in Bnli h India It is tic duty 
of Ike pre ffulicn not ro rnrch to seeme a ecu 
Ticticn 08 to place oil the available ct idence in tl e 
cate fairlv ard fulh Icfore the tnlunal hv which 
alere the pui t cr irrcccrec cf the accu cd is to le 
deteitniocd Pam Joi/rii pev x Kirg Emperor 
III /scale A 7P Q ir ^ follow m, 
Begtra v JJeldev SC ( P CCC icfencd to 
Tl e proof cf the ea e ncoin t the j u oner roust 
diperd for ita supjert not upon tie absence or 
want cf anv cxplanaticn cn the part ofthepn 
tner but uren lie pc itne affirmative evidcnco 
of Ins guilt that i« given bv the Crown But if 
there i a errta n appearance made out agamst a 
paity if he is involved bv the cvidetico m a atato 
of considerable su picion ho i called upon for his 
own sale and bis own rafetj to state and to bring 
foiwaid the circum taree whatever they may le 
which might reconcile such su pieious appearances 
with perfect innocrcce T’eijiiio v Ito I 4 St 
T> h SS folJoued TVhile )t IS not ncces ajy 
to prove manual po e ion of the e\plo ive sub 
stance Lv the aeev ed it must be proved that it 
was in Ins power or control yoiecejion to be 
puni hablo must al o be po e sion with Inow 
ledge and a ent The mere fact that the other 
accused were in the room dc<s not show they were 
ID jKisscssion of ell or any of the things contained 
therein When the evidcneo at the dispo al of the 
pro ecution is insufficient to secure a conviction 
for the enme committed it is inexpedient even 
(hough it maj be lawful to pro ecute the accu ed 
for a convpiracx the proof whereof really rests on 
the e tabh hment of that very crime Beg v 
Boulton 12 Cox 87 and Emperor v Laht Mohan 
I L It 8 Calc So9 15 C ir A o93 referred to 
A mans guilt is to be cstabb hed bv proof of the 
facts alleged and not by proof of fiis character 
such evidence aught create a prejudice but not 
lead a step towards ubstantiation of guilt In 
India 01 in England the accused are entitletl m 
CTO s examination to elicit facts in support of 
their defence from the pro ecution witnc es 
wholly unconnected with the examination m cluef 
In the course of cro s examination of this char-cter 
the defence are entitled m view of the generality 
of 8 143 of the Indian Lvidencc Act to ad lead 
mg questions. Under s 154 the Court has the 
discretion to permit the pro ecution to test by 
way of cro s examination the veracity of their 
own witnesses with regard to the (unconnected) 
matterschcited bv the defence mcrois examination 
Tl o defence is not entitled to ehcit from individual 
pro ecution witnesses whether he wv n apy or on 
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I — CRIllJ^AL-rp»fW 

iafcJncr ex to di cgtct {ttm rt>!ice tffciftU iLe 
eiffics ci fmens ftcio "fthcin they had tet««d 
InfoiiBst on lot » dttectjve tannot rxfo *• on 
fTCtirds of l\ihlic jolicT to ePiwer » tjoe ticn «s 
to whfrr te tr»» rffJtJfd J* v fiof/oti 3" Sf 
Tr J P f P}ffai(/{Cif 3 Ftt £ /'in €93 A O v 

riiont J5 j; rf t! ;c3 if r eia 

Fiyfv* "S Q B D 494 U<t6 v CnKhhte 3 
TLB l</9 tef<ntd to In ttnctly fanning ouk 
tl« yiovi icns of « CO (/) of the C>inuna) J'roce 
dure Ced? Ir tie <l«itr teatlipg over in ofenTourt 
of the deyo iticn of each witne* the Court doe# 
net l«r It cH oftn to criiici m though that luote 
du!c ihotild cccupt ten ideraUe time Mt^mdia 
\athy Frtfttor I C Ji A S45 Jg/olt hClatidto 
ilvlfriie r Etnfitcr J L B 6 tak 9SS and 
SameteJunaOan r Etnftror I L B "*3 Mod „08 
referred to Tbouch written alatements may be 
aceexted frtm tJe atcund m actcidance with 
the uniTmal jrattice in the Courts under Iba 
Calcutta Bifh Court they do not take the place 
of eridence nor of tath eramisation of the aecu ed 
as ]« contemplated Ly a. 3-tS of (he Cede of Criminal 
pTccedtJjt Eirpjier t (I9d3) 

n A / di anted (ku Auana Lat. llarsa t 
E»rrEoe(ioig] I L B 42 Calc 9S7 

II— OA PBOPERTi 

■ Conrt sale of piopert; sabject to a 

fhfiTgft — 

S^ee C/tJt TspctDl^r COKF 1908 O 
WT F eo I t R 44 Bom 8$0 
— . dtjtmcUon betweea chatged mort 
gage— 

Stt Parrs A^D Taxes 

1 X R 42 Calc 62S 

— New charge oa old secuntf—whe 

tber a new mortgage — 

See Peci9tba«o> Act s "■ 

I X R 2 Lab 202 

1 Fixed fieposJt— Ccm/cf^nce o/ 

dtjonlcr io c/orpe vionty on fiitd deposit tn a hunt 
03 iicuf Jy /or o f ai It is coinj eUnt to « person 
who has taones with a Lankina; companj on fised 
depo It with the as cut of such compam if not 
without it to fls I ri to ary pejeon wficm Lo 
pleases either pLiolutelj or by w»> of a charge 
the debt due or atont to betome due to him from 
the banking compam Brciidt t S<nft it Co v 
Lwiloji i?ul4 r Co [IjOS] A C 134 feftrred to 
yfpifl /oi?ar imrfantin r AooIscm Bcclte 

J L B '’S Cole J di tingui lied Gt« J rasad « 
Tde Gobakixicb Ba'k XnintD 0914) 

I X R d8 AO 507 

2 — — — — Aonuliy— CAorfe on mciable at 
trtflos ijnincKrll jrop<rt_, — £a?« of property eXaryed 
in te^arafe lot ~&ctice oj efiar^e to jvtda er* 
Worable iropertj at all ecents tnorable property 
which IS cot pen liable or neccs aniy consunard by 
u e maj be effcrtivelv diSTgcd with the payment 
of an annuity and may lesoldsubyccttotkeciiarge 
CTtn In erccuficn of a decree /or arresra of tic 
sncuitj Sahlt J/ir a v trurfa AliaRain J Z B 
13 Ceilc 444 followed M here however aa 
annuitant in execution of a decree rthwli be bad 
obtained for arrears of an annuity attached and 
fold part of such moTuble property witbont notice 


II— ON PROPERTi— coHcW 
of the charge and the nature of the property was 
such that tt was of no particular value apart from 
other property which was sold separately Held 
aoeb part must be taken to have been sold 
fiee of the charge Dabiso i RAStr Raw (1914) 
I L R 37 All 72 
8 GoTemment tevenuc due ou 

faod— Ccwiticn Binder — Payment ly one sha’tr — 
Ptjhl to elaim t^arge on other thares — \o right to a 
Ttrsonal decre l\hcn several shares m the same 
Cand or when several lands are liable under s 
common burden (such as Government revenue as 
In the present ea e) the discharge of the who'e 
liutden by the owner of s distinct share or a die 
Cmct land would give him a charge on the remaining 
shares or land* for the proportionate sums thay 
»ere eqoitablv liable But the common burden 
being only on the land or lands and not recoverable 
from the aharers personally there can only he a 
charge and no personal decree Ra)aof Vt langram 
V Fa^a Seirvtherlii Somaselharara 1 L B 23 
J/orf €S€ followed /fZciyaitain»iaI t Suhlaraya 
Cotinden I L Ji ”3 Mad 403 oni Farbhu Barain 
Stngk V BaJu Eent Singk 14 C )) A 361 referred 
to Suhromania Chetlj v Slahahnghatamt Sivan 
J L S 33 3Iad 4J dirtinguished AsimaB 
i’ABirati t Pakrab Ha« (1913) 

I L R 36 Had 493 

4 Wbal creates — Agreement to 

gi\e a lien or charge on monies for work done 
operates as a (barge ^A^AJ££ t Tss Anuuns 
tsatos GcNcrsc ilovtis 

I L R 38 Mad 500 

CHARGE OK HUSBAND S PROFERXF 

Set Jctnsiilatv I X R 38 Calc "08 


CHARGE TO JURY 

Stt Jtmt TRIAL B\ 

I X R 40 Calc 367 
^«e PnscTict I X R 40 Boat 220 
tfe Pniii Coc?%cn. xatmCE or 

I X R 4X Calc 1023 

— _ — — Duty ol judge leads 

of c) ug meomnjof The object of the heads of 
charge i to inform the High Court should oeca 
fjon an c of what dixcitioa the Jud^t gave in law 
to the jury and the nature of ins umniing up of 
the evidence not only for the pro ecution but also 
foe the defence The heads of charge are not in 
tended to be an eshauslire detail of every parti 
culac whicli the Judge may have addressed to the 
jury The Jod|.c is not hound to address himself 
m every particular and m every detail to every 
au gestion pul forward by the defence It is the 
duty of the Judge fairly and candidly to point out 
the mam and salient features of the case from the 
point of view of the pro ecntion end of the defence 
te pectttely In doing «o he u entitled to take 
into consideration the speeches made upon both 
adeo If in substance it can he aevn from the 
frame of the heads of charge what were the direc 
tions nbieh the Jud^e gave to the jury and that 
they were right and proper then (here can he no 
gvoond of complaint even though the phrwseology 
and fomi adopted might be open to querttocu 
Here loformah reseion or form n not au£B 

eienl to invab tion Eisath SdlUT 

r Krec Esir 1 Pit X, J 317 

T 
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CHARGES OP MSCONDCCT 

ly Coonsel— 

Set IvSTBtcno’o to Counsel. 

I li. R 40 Calc 898 

CHARGING ORDER 

- — Praehet — DkiiofttlioA of 

fattneuhtp—Asitfs tn handi of reeener — JuJjm nt 
CTedilor—Solictfor s hen for eoiU The role at 
common law that a solicitor la entitled to a lien 
for h)3 costs on property jeeovered or preserved 
by his exertions has always been followed by this 
Court and where there are assets of a partner 
ship m the hands of a receiver appointed in a part 
nership suit the solicitors engaged in that suit are 
entitled to ask for a charge on those ass ts m 
priority to the creditors of the partnership Rtdd 
V Tfiome [1502] 2 Ch 34J followed tThere a 
plaintiff has obfamed a decree against a partner 
ship Gnu the available assets of which aro in the 
hands of a receiver appointed in a previous part 
nershlp suit his proper oourae is not to lasua etc a 
tion against those assets but to ask the Court for a 
charging order and to undertake to deal with the 
charge aceordmg to the order of the Coart JTew 
Key V AUrill 34 Ch D 34S followed A. Han 
IsMaitASoCo i RiBUBii (1003) 

I L. R 34 Bobl 484 

CHARITABLE BEQUEST 

See Will I L R 40 Calc 192 

CHARITABLE 2NAMS 

— Jleeumphan of iyQov 
eniMnt-^aliei yranud to one of the prtviout truHeeo 
—Suit by repreaentdiire of anotkee tmilee for abnre— 
Effect of resumptiOTi—DnlincltoiUietioeen rwumptioa 
and en/ranchuement of personal or serotee tnams 
Where the Government resumed certain lands 
which were held previously as charitable inam and 
after imposing an assessment granted a patta to 
one of the persons who were the trustees thereof 
prior to the resumption Seli that the represent 
ative of another trustee had no right to claim a 
ehare in the land, as against the trustee to whom the 
patta was given. The prmciples regulating the 
ownership of enfranchised lands in oases of en 
franchisemcnt of personal or service mams afford 
no guidance in cases of resumption of charitable 
mams In cases of enfranchisem at there is a 
change not of ownership of the land but of the 
tenure on which it is held in eases of resumption 
the land previously the property of the trust is at 
the absolute disposal of the Government who can 
grant it to anyone who be omes the owner subject 
to the obligations ordinarily attaohod to ryotwari 
tenure. Ounnaiyan v Kamaheht i H It 

20 Mad d3P and PinpaUt £aliAw>pa/A> v Bom 
wtreiWtpani Chnlamayye I L R $0 Mai 434 
distinguished Punotah v Kotamsh (1916) 

I L R 40 Uad 939 

CHARITABLE OR RELIGIOUS TRUST 

See CmL Pkooedtjrb Code (Act V or 
1908) s 92 I L R 49 Bom 439 
See Will I L. B 4S Calc 485 

— - ■ babdity of a trustee of — 

S«« Nbootiable iHSratniE’iTs Aot 
(XXVI OT 1881) ss 26 27 23 

I L. R 41 fl&d 8X8 


CHARITABLE OR RELIGIOUS TRUST-couti 

1 Trustees, acts of— FAen act of 

mei)oTtty iciff be fimdiny — Estoppel — ffuit by eom of 
taeral frtafees echen su-slatnable — Misjoind r — 
Sorm of decree The rale that in the case of 
charitable trusts the act of the majority will bo 
bindii^ on tho minority only applies wh n such 
act IS done after full opportunity given for mutual 
discussion by all the members. When the act u 
done after mutual discussion whea the minority 
haj an opportunity toreoord their dissent it will 
be tho act of the whole body oth rwise it will bo 
tho act of the msjo ity aloi and will not bml the 
minority Teramith r LalsAm I L R G ilol 
270 teftrred to IFtllitnson v Malltn 2 Tyrioht 
SH referred to 1 company or body of p rsoas 

will bo cstopp d from questioning the validity of an 
act done by some only of such body or company 
only wh n such p rsons are h Id out as clothed 
with authority to do ths act ^Vhsro su h p rsons 
bare not Qnlimitei puwer to act for the body but 
only the right to act svithin certain limits the 
stranger enterin'’ into the transi tioa has to find 
within such limits the power to transa t Where 
the remedial right do s not accrue until ths majority 
have after coasultatioasigaiGedth irwiU ana tion 
by some or the majority of the trustees without 
consulting the others wiU not be maiotamable 
When the right to the relief claimed has accrued 
to the joint trustees the institution of a sui by 
some only w thout harmg cousultci the remsiamg 
trustjes even wb»re they have nob perversely 
refused to join cannot bs a ground for dismissing 
the suit Although the interests of the co trustees 
» joint and indivisible it is fnlly represented when 
they are all oa the re ord on one side or the other 
Pena Karuppiinv ^ alayul’hzrn Chilly 1 E It 29 
J/al 302 referred to One trustes can sue for 
redemption without oonsultiug the other trustees 
or making them co pUmtiffs Su h misjoinder is 
not fatal to the suit EarattdU Elamvta v Una> 
Kannm I L R 20 Mai 049 referred to The 
prop r decree m su h » ease would be to order the 
trust prop rty to be restored to all for the beoeSt 
of thecMttti OKI fraif KotraaKv Woosr/rr(I910) 

1 L B 34 Mad 406 

2 Madras Eadowa^ali and 

E chests R gulatioa VII of 1817 — CAanlabl - 
Trust — Th ilfairas RtUyyous Enlourm nit Act X 
o/ 1863 — The Maine Local Boards Act V of 1834 
* Sf—RJyyyout Eniouiny nts Act~Pojiers of Board 
t?f R 0 a«« floi Taluj Board to appoint new truetie 
■ — Von dtimissaf of old trustee Bs^ulation VII of 
)817 and Act XX of 1863 are applicable to endow 
m ata made after ths Regulation as well as to 
prior endowmsat* The Board of R venae has no 
power to ignore the rights of a p rson lawfully m 
oHl e as truites and to appoint another person m 
his place wtthoab dismissing him In this respect 
there is no dtff rence b tween a hereditary and a 
non h redilary trustee who is equally entitled to 
a freehold otfioe The Board of Revenns is entitled 
under a. SI of Aot V of 1831 to make over to a 
lo al body not only its power of sup rmteadenca 
but also tho rasnsgem at of any eniowai at Tie 
CAaimuii Jfuntcipaf Council Rajahminiry v 
RKsurta reafeoteitvarlu I L R 31 Mai 111 
followed. Nytayalhalshi Ammal v Taluk Board 
of Mayacaram 29 Mad L J 8 followed Vev 
KATACOALA PiLLAt f THS TaLUQ BOIBO SUDAPEr 

(1911) I L R 34 Mad 375 

O'lBELiaious Evdowmevts Aot s 3 

r L. B 38 Mad 1178 
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CHARITABLE OR REUaiOUS TRUST-tcnli 

3 Acts ol imno*ity oi Ttostees — 

— on nunortfy — Indian Trutls Att {JI of 

* 4'* Any tnisttn or tniilct ntaninij of — 
rayrrtrj to lomt onfy of «oJ a iwlid |xiv 

notf An act ot tbo loajont) of a bodv of ohorit* 
aVe trostfos binds the whole bodr A mortgaey 
purporting to be on behalf of all but executed onle 
bv a toajontT of the tnistees when the others have 
declined to join m its eteeution is bmling on aU 
the trustees, reromafAv Lnls/ni 1 L I C Uad 
2 0 followed. K pavnient to tome only of Kcveral 
trustees is not a valid payment unless he has ot is 
held out bv his cotru tees as having authority to 
receive the same The words any trustees or 
tni ee in a. 42 of the Indian Trusts Act m an 
the trustee where there is onlv one the tmstees 
where there are more /‘onf olu v Commift'e of 
Jiamuhicar 1 Son. t 1 €6 not followed 

Sernlfe If a document is drasm up in the names 
of several persons and it ) tl e intention of the 
parties that all should cseeut it it wtU be incom 
plete and inoperative till all have done so £iro 
nrami Chilly v Semyon ChilU/ I L P 2S Varf 
339 aad Lafth x 11 riffale Jl A <t E 959 followed 
It IS a question of fact in each case as to what was 
the intention of the parties Ncrttnii tfevov v 
GOTAXAS \ia <I9I5) r L R 33 Mai 507 

4 — Conslractwa o! aad neces-arr 

parties to «ja appeal, etc— fuifureo/a condition 
prusden4>— irAot t> tstcntiof in a vufii cfbiritoMe 
t«Uy— Cypr a doctrine »/ appiicalle to trtffs— Rute of 
perpeiiiitiu if apvlKOtilt to ih tceliny ot a choritoble 
trU'it-^oiU of the Adineait Oenirat Where la a 
deed a eetUer created a trust m the following words 

to expead after the liquidation of all the debts 
the cum of Rs ,.00 per month for eu( h medical and 
edueational charities within the remindans of the 
settlor »s shall, snth the approval of the settlor 
appear jost to the trustees and the settler died 
without approving any tru t and the zemindan 
was sold before anv charitable trust was eilected 
by the tni tees Held that the conditions pre 
ewent to the constitution of the trust were not 
satisfied and it failed. It failed further as there 
was no general charitable intent overlying the 
particular charitable bequest in re Emion 74 
L J Ch €5 21 T L It 6-’3 A O X Earl of 
Craien 21 JJeau S’)” Ch rrv v Mott ftSSO) Mvt 
A Ct J23 Okamberlaynr Dro left I> R 8 CA 
206 A 0 V Fart of Pawit (IJ5i) Kaj 18S H B 
Itlv V Lord na.linpe 11900] A 0 260 referred to 
anl al-o to Lord Eldons principles in Ifilts v 
Farmer 1 Sler 55 that where a testator has 
expressed an intention to give to charitable pur 
poses that intention must be delated ahmlHictv 
and nothing must be left uncertain but the mode 
m winch it is to be earned into effect The ques 
tion whether a charitable trust if otherwise valid, 
IS vitiated by the rule against perpetuities u left 
open, but the preponderance of authonty is for 
the proposition that the doctrine of eypre* is 
applicable only in wills and not in deeds Brwie 
ntll V FItcea 1 Eaet 44’’ Pitt v Jackson 2 Bro 
C C 51 Adams v Adeams 2 Comp €51 referred 
to Between the applicabihtv of the cypres 
doctrme and the failure of a charitable trast for 
the non satisfaction of a condition precedent the 
distinction is that in the former there is the 
breakdown of the machmeiy requi ed to cany out 
vabdly created charitable trust and 5n the latter 
there u the Initial failure of the conditions casen 
tial to bring the trust into existence* Tates ▼ 


CHARITABLE OR RELIGIOUS TRUST-concM 
GniKrsity College T R 7 3 L 438 In re 11 hUe a 
Trust 33 Qh D 449 Briscoe v Jaciaon 35 Ch D 
4G9 referred to If something is required to be 
Bupplementcd before the bequeu takes effect and 
that fs not done then the bsque t is inoperative 
Gnmond v Ormond [1905] A G 124 Houston v 
fiuma 119/8] A C 337 referred to Where A. G 
IS made a party in a public capacity as guardian 
of a charitable fund and the bequest is upheld in 
the lower Court it is his duty to maintain its 
Taliity in (be Court of Appeal and his costs if 
ho loses should come out of the estate SaiTTaKa 
Rst V Tira Advocats Qeserai. ov Eenoal (19‘’0) 
I L R 48 Calc 124 

CHARITIES 

See Civit Pro cdore Cons 183"* s 539 
I L R 35 Bom 470 
Sra Cmt. PuDoanintB Code (Act V or 
im) 3 I L R 37 Bom 95 

See CcToai SIcmovs 

I L R 41 Bom 181 
See EtoBss Profits Dotv 

tl L R 48 Calc 844 
See MiaosiEDAt I^iw— W asf 

1 L R 83 AU 400 
I L R 40 Mad 116 
See Tbbstees and Mortoaobss Powers 
Arr I L R 35 Bom 380 

CHAR LAKES 

Occipancy rights in— 

See Be^OAi, Isvavoy Act 1837 6 180 
2Pai L ff 48 

CHARTER ACT (24 A 25 VICT C 304) 

See Biob Court Acts 1601 

els 13 14— 

i«e CsrutKAt, Pbocrdcbs Cods (4(7" V 
or 18951 s» 4“! -33 avo 537 

I L R 39 Mai 527 

cl 15— 

Se CivzL PnocBDCBB Code 188 s 310A, 
15 C W N 883 
See Civil, PaoCEOUBE Oonr 1903 — 

S 109 15 C W N 879 

S 115 15 C W 27 882 

See Isteeioootorv Order 

14 C W N 147 
See JuEispimo'i I L R 42 Calc 928 
Bee LiXD Acqvisrrrov 

Z L R 33 Calc. 238 
See Lettses Patevt Hioa CoimTi 
See Madras Cttt ilpxictrM, A'm (III or 
1901) 1 L R 38 Mad 581 

See PaACTicE 

I L, R 41 Calc 632 
See Pbesidesot Maqistratbs ^ 

I L, R 35 MO, 789 
See SoxTSAL Paeoivas 

Z.L,R 41Qri«. 

See Temtobabt Ivjmcnov 
L.R. 
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CHARTER ACT (24 A 2S TICT C 104) 

— eoncld 

To constitute ftppcli&te 

jurisdiction there must exist the relation of tupe 
nor and inferior courts and the power on the part 
of the former to tevi«o tho latter Meaning of 
Final order discussed SECREtiRY or foe 

iNDia i British StEoi ^AMOATIov Comrsnt 

15 C W H 648 

CHARTER OF THE SUPREME COURT 1774 

cl 26— 

*ree Arrest or Snip 

I Ii R 42 Calc 85 


CHARTER-PARTY 

See Bii-t. or L\pi\c 

Ste Co'fTRACT 

See Co'.'TPAcr Act (IY of I87d) — 
s 5G I L R 40 Bom 201 

Ss 50 Co I L R 40 Bom 529 
' ' ■ ■ , ^1 ittdiny—ll here 

chprter party and hUi of ladiiy eonfliel the pretntliny 
eontraef u IA« chart r party — SUtedort* though 
named hy the eAar<<r«r» are the aj nh of shipoimert 
and not of the eharlerere-^Ditnnaje tmproper and in 
SAipoifflera ordinary liability for bad 
efoirn^e and enauficient dunnagc’-Shipounera 
specific liability for shortage and meepings under the 
enarltr parly The phintiffs chartered the defend 
ant compau} a teamer Abjdos for the eamage 
of cargo of nee m bags from Ahyab a seaport in 
Burma to Bombay The plaintiffs under the 
charter partr were empowered to eub let the whole 
or part of the cargo and they sub let about one 
fourth of the eorgo space to other shippers The 
charter party espre sly provided i«r<r olio that 
'notlunK herein contsioed shall exempt the ship 
owners from liability to pay for damage to cargo 
occasioned bt bad toaage by improper or in 
sufficient dunnage thst the charterers stevc 
dores at loading port to be cmplotedat marVet rale 
but not cxceetlma owner s contract rate that all 
mats and requisite dunnage to be provided hr the 
steamer that all sueepmgs to he delivered to 
the charterers at port of di charge and that the 
steamer to be re ponsible for anj proved shortage 
The bill of lading contained a special exception 
that the lup wav not re pen ibic for loss or dam 
ace cau cd Dj insufficient packing tom mended 
or chafed weak or fragile bag* and bagging 
wrappers not for usual and rea enable wear and 
tear of packages During the vovage the ahip 
csponenced heavv weather lor at least twodajs 
and throughout encountered average monsoon 
weather with south westerly squall On the caigo 
bemg unloaded at Bombay it was found that 710 
bags of the plamtiffs were damaged that there 
was a shortage to the extent of 400 cuts and that 
the sweeping collected amounted on the whole to 
about 5“C cwts On the evidence adduced in tho 
ca e it was found that the dsraage was to a certain 
extent cau ed by improper laying of the dunnage 
at the port of loading The plaintitfs sued m 
re pect of (0 damage (n) horta^c and (iiO 
sweepings The defendants contended that the 
loading and stowage of the cargo as well as the 
la^ng of the dunnage was within the dismtion 
and control of the stevedore as the plaintiffs agent 


CHARTER-PARTY— coneW 
and not os the defendants agent and that in 
respect of shortage their liability was excluded by- 
the bills of lading Ileld (•) that the sliipownera 
would be prmd facie liable for the damage caused 
by bad stowage or improper or insufficient dunnage 
and that their liability would not be modified bj v 
clause m the charters party empowering the char- 
terers to name the stevedores as the stevedores 
were the agents and paid servants of the ship 
owners for the purpose of discharging the duty of 
tho shipowners jn loading tlie cargo Hams v 
Betl Pyley A Co GS L T 7C foIlowc<l (n) that 
the defendants were liable in respect of the short 
ago as the prevailing contract between the ship 
owner and the charterer was tho charter party 
and not the bill of lading (m) the plaintiffs were 
entitle 1 to claim the value of the sweepings as 
specific provision was made in that behalf in tho 
charter party Bousay awd Africa Steam Nav I 
OATiov CO I Haji Azcji (191G) 

I L R 41 Bom 119 

CHATTELS 

See Pahs or Tprns of Worship 

I L R 42 Calc 455 

CHAUKIDARl ACT 

Set llLLAOB CHArSIPARI AcT 

CHAUIODARI CHAKARAN LANDS 

See laNOtORD axo TE^A»T — Chapki 
DAEl Ciiararav Lasos 
Set PcTNT 15 C W N 6 

Str SuiANACARs I L R 43 Calc 227 

I — onus of provmg— ' 

iSre BemahO I L R 43 Calc 1104 

1 — Resumption and transfer to 

ga tnin dar— t right to claim settlement for 
emindarSuit tirtwafftf for specific pcrfornance — 
CoiufdiOTM vAi A <nn«naar may tmpore— EjuifoWe 
de/enee-^Liahility of putmdar to pay amount of- 
ass ssm*M by follector and part of the profits A 
ttit by a putmdar assinst his zamiadar for recorerj- 
of resumed el au f idari cl aharan lands brought on 
the ground that under the terms of the putni the 

E utnidar became entitled to the chaukidan chakran 
inds as oon as they were transferred by the Gov 
emment to the zemindar is virtually a suit for 
specific performance of contract The zammdar 
would be eqiutablv entitled to refuse settlement, 
asked by the putnidar unless tho putmdar agreed 
to the conditions as to payment of the assessment 
made bj tlie Collector anti a proportionate share 
ja th** profits such as the zemindar would lu the 
circumstances te entitled to impose on him 
SemMe It is not correct to hold that the putmdar 
■s not bound to pay to the zemindar more than the 
as e smeot made by the Collector Ea i Aeu(i~ 
Khoda V SursTufrn iiath De G C h J S3 a c- 
II C l\ A 201 liar* Aurum 1/a umdar v 
Vulund Lai 3Iundal 4 C IV ^ 314 referred to 
Bajexdri. Ivath Mukerjee t Htha Lal JIuker 
JEE(1910) 14 C W N 995 

2 Rent claimable on resumca 

land — I tllage Chaukidan Act (Lengal 1 1 of IS u)- 
s 49 — Assessmevi of rent b j Collector-— Right of land 
lord to claim fair and eguitablc rent The right of a 
landlord to claim rent when making a settlement 
of resumed chaukidan ehakaran lands with a putni- 
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dar IS not restricted to the nmount of a a ssment 
ra^de Lv the Collector under -19 of the \illage 
Chawljdsn Act (Ben'’ Ut A I of 1S~0) he » 
entitled to claim a fair and e<iuitBbIe rent Uart 
^^raln Ma um/ar v t/utuni Lot ilandal 4 
C 11 \ SN and An i ^ cin Khrrh > Faw 

Jadti Doj 1 L r Zi Calc J69 / J 3S 

referred to Gorr^DR-t OiiNoiiA t 

TArarrASSiNva Mckehjee (1910) 

r L. R 37 Ca’c 598 

3 Resninplion— 4cl 1/ o/ 

IS 0 t mO — P« iitnjfion nil 1 tmin/ff hj Goternment 

ol fiinidart an I dnr patniiars — Snit for 
ueorery of Hat po.' c'Jion— Amme of tuil — Spceifi 
jyrfoninnte of ronlract — Lanllord. and tenant 
UTiere efa»li(fnri clnlatan lanils had been re ttmed 
L\ the Coeernment and Fettled under a of) of 
1 <ncal Act M of 16~0 nith a zimmdar aho had 
created a palm under which there was a dar pitni 
and who male a rairati settlement and the dar 
atnidars brou'^ht a *uit ajainst the zemindar for 
has po «e« ion of the Ian Is and for the CTeetition 
of a deed of tran hr on the allejiation that the 
zemindar ha I tran (erred bis rights in the aid 
lands to the putnidars and the putDidars had 
Firailarlj tran ferred all their riebt subject of 
fourae to the pat-rcent of the respective head 
rent Hill that the joining of the two prayers 
for eaecution of a deed of transfer and for recovery 
of po «e* irn was in no wav repu-mant to ant rule 
of Un Pnwfu v Du<I/h Bhla I L It 

75 Dorn u3 and Nnmymo Kaximjan v Annio 
anmi Coundan I L It M I 4 referred to 
^A^J1T ^iNOii p Kaudasi Deu (1900) 

I L R 37 Calc 57 

4 ^ Chauli 

dan id (Bens M of ISiO) is / 75 49 $0 ^4 
%/\—1 0! ir of ruun jlion and aiic imoil of chault 
<I irs clakran farirfj— far* < /^if » i« On$ a~ 
¥ gnlition \I1 of l^Ot/ i 33 — 7? gulotion XllI of 
2M I 41—Pcgihlion I of 2/93 » S tl (/)— 
Onu! of jroof In these appeals the Judicial Com 
mittee (affirming the decision of the lli^h Court) 
X ( on a con ideration of the hi tory of On sa 
and of the hgislation apili able to its settlement 
and the nature of its zamindan eetate that the 
Government were under the circuinstanee not 
entitle 1 to lesnnis and as « s with levenue aa 
beiHo claultd ri dalaran land within tie mean 
mg of the ^ illage Chauki Ian A< l (Ben-al Act \ I of 
18 0) certain lands forming part of the i tates of tho 
rc pondents (the zamindars of Sul ada and Sladhn 
pur) m Oris a with who e ancestors ettlements 
had been made m 1803 and sanads granted by 
nlu h statutory condrmaticm was given bv s 31 
of Bengal Pcgulatioa \II of ISOa and in respect 
of tvhicli e tatea the revenue was settled in perpe 
tmtv The hi torj of chaukidari grants as set out 
m the judgment of Lord King lown m the case of 
Jo’jkislcn Mookerjee v CoUecior of East Biirdwan 
20 Moo I 1 26 referred to The re pondents in 
discharge of the duties impose! on them by their 
eanads to maintain peace and order within their 
estates (the manner in which they were to cany 
out such duties being irapliedlj left by the Govern 
ment to tho zamindars as there was no machinery 
provided for the purpose m the legislation previous 
to 18 0) retained m their service a large number of 
chaukidars whom according to the custom of tho 
country they remunerated bv grants of load in 
lieu of wace A recister of these chaukidars was 
kept m the zamindari office and m the appomt- 
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ment of the chaukidars in more than one instance 
the Covernment Police Officer had a voice But 
the records showed that the zamindars often 
changed the lands held by these men and re umed 
what thev consideitd to be m excess of their ref|«ire 
ment Bengal Act M of 1870 was extended to 
Orissa in 1879 In suits by the respondents agiinst 
the ‘Secretary of State for a declaration that the 
Act did not apply to the lands m question Hell 
that the onus was on the appellants to show that 
when the zamindaries were confirmed to the res 
pondents ancestors snch confirmation was subject 
to reservations in respect of any land which gave the 
Government the power of resuming and a c sing 
It and that onus had not been di barged The 
power of rc umption was re erved bv Government 
in the old Pegulations in re pect of lands which 
had I cen set apart b\ the zamindar vnth their per 
mi ion or under their authority In Pegulation I 
of 1791 the word u ed is appropriated m 
rCj,ulAtion \I1I of I60o theexpression a signed 
IS emplovcd but in both statutes the clnractens 
tics of tho grants under which the lands were held 
depcndeil on tho implied authorisation of the C ov 
crnnient which excluded them from con ideration 
in tho adjustment of tho jama of tho siahal In 
tbo present cases tho appellant had faded to how 
that anv parcel of land was not tikcn into account 
in fixing the rent respectively payallo by the 
respondent nor that there was anv obligation on 
the part of tho respondents to make ouch erants 
Tho only obligation on them was to m intam 
peace and order within tht-ir zamindanc Tlioy 
entcnam(.d tho services of chaukidars for whose 
maintenance thov allotted from time to time cer 
tain lands of tlidr own free will The mere fact 
that eomo appointments were made with the 
approval of a < overnment official could not alter 
the nature of tho grants The word a simcl 
m the dofimtion section of Bengal Act M of IS 0 
means land assigned bv Government or appro 
priated under their authority or with their per 
mission Not only did tho form of the trans 
ferrin'’ order m ScUedulu C of the Act clcnrlv 
show that tho oxpres ion ft signed is applied 
to lands asaigncd n\ f overnment for tho mainion 
ance of tho chuikidars and la respect of which 
thev re civecl the ri ht to resume aal transfer to 
the xa.«wftdar subject to an additional ftasesament 
but the resolution by which the Act was xtended 
to O i a lea cs no possibility of doubt what the 
Govcrninctit understoo I tho Act to mean In the 
orders passol a distinction is made with regard to 
chaukidari holdings in tlic temporarilv settled 
tracts and tho o situated in permnnentlv settled 
estates A^Ith regard to the e it is declared that 
on resnmption the holdin''a should ho included m 
tho estates within which thev lie and form part of 
Its as eta la tho future Nothing can bo clevret 
that the Act was designed to deal with lands 
which althou h lying withm a mahal did not 
form part of Its assets which was not the ev ewith 
the zespondents zamindaries Sectetaft ot 
State fob India i Kibtibas BnrPATi Ilvri 
Chandax 3lAHAPATrA (1914) 

I L. R 42 Calc. 710 

« Suit for L^ai pout tion—PhniiLi 

danekalaranlandi — Resumpf onljCorernm nland 
gtithment ic Ih prnale tnd ridaal—Hold ng oier bj 
ttnanlic Ihoatsit lensentf neweAprii-fet d r d lal 
Tho pUintiSs sued to IAtj po cn of 

three plots of land a ua es and in the 

; / 
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alternatiT© for a decree declaring tLat the defend 
ants were bound to par rent and for as easment of 
adeijuate rent The lands m suit rrero formerly 
ehakaran lands which were lesomed by GoTemment 
and settled with plaintifi s vendor on 7th Seplem 
her 1808 The plaintiS obtained his title to the 
lands by purchase of his vendor a interest at an 
auction s^e m execution of a decree m 1*H>7 or 
100^ The defendants who held the lands as 
chaukidanchakran lands at the time of the re ump 
tion continued to hold them ever since without 
takin^ any settlement either from the plamttfi'a 
vendor or the plaintiff In 1802 the plamtifTs 
vendor sued the defendants m the Small Can e 
Court for compen ation for u e and occupation and 
obtained decrees against them The plamtifi 
brought his suit on the 10th September 
Held that once the chakian Innds were resumed 
and settled with the plaintiffs predecc*y>or the 
latter had the right to take lhai po ess on of the 
lands and the mere omis ion of the plaintiff s pre 
dece sor and of the plaintiff after him to as ert 
that right would not amount to aequie cence on 
the part of the plaintiff uLich would alter the 
statu of the defendants from that of trespa era 
to that o! tenants and the plaintiff wa entitled to 
bring his suit withm 12 \ear« from the date of 
resumption by Government and settlement with 
the plaintiff s vendor Bar KBtS!I^A Pppua t 
Peabjp Dojix (1013) 19 C W N 478 

8 Mortgage ol zatmndan before 

tesampUos and transfer->vfcce ion to mwigo^ed 
properly upon Iron /<r—CAafaftfn land) t/ 6fCome 
neioe tale. IVhether uponte umption bv Govern 
mest cKauIidan cAoItoh lands are for ati purpo es 
severed from the tammdari or not thev form part 
of the zsmmdari before resumption and a mort 
gage of the zamindart executed before the resump 
tion would covet such lands upon transfer of the 
resumed cAolaron lands to the zemindar There is 
an secee ion to the mortgaged property within the 
mesningofs 70 Transltrof Property Act Semllt. 
CAatiiidtin-cJlalflran lands upon resumption form 
a separate estate for one purpose only n as 
being hypothecated for the chauhdart as-es meni 
Otherwise it remains a part of the estate iTosAim 
SfteilAv FTasani\a Kvmar ILF 33 Cale 396 
ee 10 C TT A S9S duapproved Ha » Aeiro 
T Fam Jada 1 L F oi Cale 109 tc II C fT A 
201 referred to Tenants found holdmg under a 
chaukidar for 50 years or o before re umption 
acquired occupancy njhts and were no*’ liab'e to 
be ejected by tbe zamindar on re omption and 
tran fer tohim of the cdolaran lands Fam Kumar 
BhollacI’arjetT FamLevaj ILF 31 Cale lOZl 
followed Shailh Jonab iU v Pahbuddiu 9 
C IT A STI ATris^no A'tnfar Lutt v Jlalemfo 
Bhagaban Das J2 C TT \ 161 distinguished 

Padha Per had v Budhtt Dashad ILFS Cate 
93^ referred to Pakbai. Das UrKBEPJEE r 
aiADHAB CHASnSA Se^OIU (IPIO) 

15 C W h 61 

7 Resumption — Po session tolcii 

by putnidar—Pf/oU sealed by pufnjJar i/ may be 
ousted by person lahng seltletnenl from amiadar— 
Jleci/al in sale deed tch n esfopa tendee-— Estoppel — 
CoUaUral sfafenieflii »n deed — Terarey tf nay be 
created by rerfcal settlem nl Where a conveyance 
of a putni taluk expre slv recited that certam 
resumed cKoulridari cAularan lands appertaining to 
the putni taluk were retained bv tbe vendor Held 
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that the vendee was not estopped from claiming 
the ehalaran lands under a subsequent settlement 
thereof from the zammdar By accepting a deed 
of conveyance m fee and (,omg into pos cssion a 
grantee is not estopped to denv the title or seizing 
of the grantor unie s be claims under the deed 
RvpChand Ghosey Sartes arChardra IOC W L 
747 se I L F 31 Cale 915 3 C L J C'*9, 
referred to The doctrine of estoppel does not 
extend to mere descriptive matters or statements 
or recitals which are immatenal and not contractual 
or evential to the purposes of the instrument To 
give a recital to that effect it mn t be shown that 
the object of the parties was to make tbe matter 
recited a fixed fact as the bs is of tbcir action 
The statement m question in the present iD»tm- 
ment did not create an estoppel as it was es en 
tiatly a collateral statement not concerning tbe- 
direct purpose of tbe deed When in pursuance of 
an agreement for a lea e the intended lessee has 
taken pos e sion though the requisite doenments- 
had not been executed the position is the same as 
if the document has been executed provided specific 
performance can te obtained between tbe same 
parties in tbe same Court and at tbe same time as 
tbe subsequent legal question falls to bo d ter 
mined Bhere a putmdar took po_es ion of 
resumed ehalaran lands on tbe footing that thev 
were included withm tbepntm and he was entitled 
to bold them upon payment of such rent as might 
be asse ed and there were negotiations between 
him and tb^zemindar regarding tbe ehalaran lands ^ 
and tbe putnidar settled tbe lands with tbe defend 
ants who bona fide accepted a raivati lease from 
him "Beli that tbe plamtiff who puriha ed the- 

e and then took settlement of the cAaleraii 
from the zsmmdar with full knowledge tLat 
the defendants were in occupation as col ivating 
tenants was not entitled to rent and treat the 
defendants as trespassers. Binod Lai Palrash r 
iTala Prantaml f L F 20 Cale 70S Upendra 
Laratnv Prolap Chandra 5 C IT A 3^0 Jonab 
Jhr Faltbvddin 9 C W L 571 se 1C L J 
303 referred to Bti-ry BEiuBt Mitea i Tiv- 
cocBi Pathak (1911) 15 C W K 976 

8 Zamtndars title 

under s 50 The saifa which gave ei e to thia 
appeal were brought to recover Iftos po'^ession 
from the appellant the registered proprietor of 
extensive zamindaria in the Birbhum District of 
Bengal of cAoulnian cAalsran lands resumed by 
Government and transferred to him under the pro 
visions of the Tillage Chaukidan Act (Beng Act 
T1 of IB”0) The plamtiff in each suit {respond 
ents) was the putnidar or dar putnidar of the 
village within the boundaries of which tbe land in 
each BOit was situated It was objected that the 
appeUaat had no such mterest m the chauhdan 
ehalaran lands as could be conveyed m a putni 
lea e Held (on a consideration of the nature of 
cAauItdan cAoIoron land the provisions of the 
Bengal Permanent Settlement of the Pegu 
lattoas of that time o far as they deal with eha'la- 
run lands and the true meaning and effect of 
Bengal Act TI of 18"0) that the zammdar obtained 
or retained m the cAavf linn eJofaran lands situate 
withm the territorial boundaries of a vUlage com 
pnsedinhiszamindariaD mterest capable of being 
made the subject of a putni lea e The settlement 
of 1T>3 recognizes and proceeds on the footing that 
thexamicdars are the actual proprietors of the land 
for which thej undertake to pay the Government 
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rcTcuLo and it la rlrar (liat since the settlemnit 
they 1 are had a fnmd font tiHo to all lands for 
which they pay rtcenne such lands leinp com 
monlv referred to as malguian lands see 1 erf fad 
Fciiit J)oorfa rtrtayid Ttwertt f’J/co 1 A *50 
On the Regulations of the rcrniancnt Settlement 
the leading autbonty is /oylis en ilooltijte v 
Col/«/pr r/ ro«l Burdwav ]0 Jlco 2 A 16 m 
which Lord King down said that the effect of tho 
settlement wss to divide cAolaron lands into two 
clas cs rt (lone^n c^aXoron lands that is land 
held on service tenure by police oBiciala and all 
other f^alann lands The former class were by 
Bengal Regulation 1 of 1"^3 s 8 cl 4 made 
resumable hv Government tho Covernment reliev 
ing the zamindars from the duty of maintaining a 
police e talluhment The e landa were in fact 
shortly afterwarda re umed and became Govern 
ment land the titlo of the xamindara being ex 
ticguiehed by each resumption As to all other 
cAoXaran land whether held bt public officers or 
private servants in lieu of wages they are dealt 
with by Regulation Mil of 1 f*3 s 41 From 
ss 3" to 41 inclusive It appears that whatever may 
be the ease with regard to the private landa of the 
zamindars or with regard to cXoXarait lands tho 
serMcea for which were pure y per onal to the 
zaraindar it was clear that llanadart and cAawXi 
don eXslaron lands the services for which in 
TOlved theperformance of duties m which Ibepublie 
was interested had not as a nilc been taken into 
account for the purpo e of increasing the revenue 
Tho cFect of a resumption by the GoverniBeni of 
ehttvktdan thaleran lands under the provis ons of 
Bengal Act M of 18"0 is that after the ateesen-ent 
IS completo the Collector is under s fO l> otcer 
in the scheduled form to transfer to the zamiodar 
subject to such assestu <nt and ty s 61 such 
order operates to transfer the lend to the zamindar 
sub ect to all contracts thereby made m respect 
of under and by virtue of wb eh any person other 
than the zamicdar may have any right to any 
land portion of his estate or tenure in the place m 
which Buchjand may bo situate Those words 
are wide enough to include and m their Lordshira 
opinion do include the rights of a putnidsr under 
a putm grant by virtue of which tho putnidar is 
lessee of the zsmiadara interest in the lands 
resumed and also tho rights of ■ dar putnidar 
under a dar putni grant Not only therefore doca 
the Act recognize the existing title of tho zamindar 
to the lands resumed but the estate taken by Ibo 
zamindar under the order of transfer is in conbrm 
alien and by way of continuance of his existing 
estate and when the zamindar or those Ibiougb 
whom he claims has or have entered into contracts 
affecting his existing estate the rights of third 
parties under tho e contracts are preserved 
Ravjit Sixon BanAntR t Kau Dasi Debt (1917) 
I L R 44 Cafe. 841 

0 Jnelvded sn 

retenve pauivg erfo/e— Jfcaumyfion of avd tratuftr 
to landloTd~\ iUage Chavhdan Act {Btng i I qf 
lS70)Sah of partvt ea/o/e for dtfavH of 
of Coternment reientie— Retenue iSofe Zoic {Att XI 
of 18S0)~Titlt of purc/o fr (\bcro cAovbidan 
cAoXaron landa resumed bj Government under tho 
provisions of tho %ilIago Cbauk dan Act 18 0 
were transferred in l''0U to A >n consequence of 
who e default in paying Government revenue the 
parent estate was sold m RO and purchased by 
B and where 12 sued to recover pos esaion of (be 
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aame 7/eW that the purchaser at tho revenue 
aalo acquired no title to the chavhdan chaiaran 
lands which were never put up to sale for reahta 
(ton of the aricara due from tho remainder of the 
estate Sarjtt Stitgl v Aofi Ziasx Debt I L It 
44 Cali S41 ‘>1 C W N 609 followed Ka i 
Actra Khcda v Bam Jedu J>ey 2 L It 34 Calc 
109 11 C W A 201 TfarreeX Chand Babu t 
dtaruChardraSiPha 13C L J 102 ISC W 2< 
S Fallal Dai Mvltrji \ Madhab Chandra SiPha 
13 C L J 109 referred to Aoatwi Shetlh v 
Pratanna Komar MoltrjCt I L E 33 Calc 506 
Jd C B A 515 dissented from BEOJEiDEA 
Lali. Das t Deb Nabain Tewabi (1017) 

I L R 45 Calc 765 

10 Retumpixon 

— Potnx least — Tran fer to landlord — Suit for 
rccotery of fosuuwn ui/A mesne profits— -I xllaie 
Chaxtlxdari Act (Beng f 2 of IS 0) s 51 TVheie 
A obtained a putni of two vulages from Z paid a 
bonus and the annual rent was faxed m perpetuity 
and where within the lands comprised in the putni 
were some chavlidatx ehalaraix lands which weie 
subsequently resumed by Government and (rans 
lerrcdto^ who settled the same with tenants and 
where A the putmdar instituted a suit for decla 
ration cl title and recovery of possession nth 
mesne profits Held that on equitable novnds 
the putnidar and the zamindar must be placed in 
the posit icn they would! ave occup ed if tbeeAovXi 
dar\ chaleron lands bad leen resumed lefore tie 
putm was crested the assets of the e lands wou'd 
then have Uen taken into account ir settling the 
amount of putni rent which wcu'd bavererre ented 
the asse smect due to lbs State as also s fair 
abate of the prefts 2ield also that n cscepioStB 
weie to be calculated cn the lass of the rent 
payable by the tenants to the zamindar and sot on 
that of the actual value of tie lend produce 
EanjttSxngk v Aolt Dost Debt ®X C 11 A 609 
ha I Aetroz Elcda v Fam Jeixi Dev 2 L E 34 
CaU 1C9 Eojendta Aa(A A vUtrjet v Zfira Zol 
Jlxillerjet 14 C 11 A' 095 Oopsndro Chandra 
iltlltr \ Tata Frosonna ilulhtrjte X4 C 11 A 
1049 BarakClardBabv^ ClarvClardraSingha 
15 f II A 5 referred to Mebdi Hosseir i 
LUESB CnAMlBA hloOBEBJEE (191 /) 

I L R 45 Calc 6E5 

H Elfeet of tranefft 

— 1 if/ape C/avXt(fo> ici [Btrg llcflStO) s 51 
A\beie certain rXoiXidan e^oXoran lands forming 
part of a revenue paying estate being abandored 
bv the chauLidais weie apircpriated by the 
zamindar who settled the race with the dc endants 
as tenants and thereafter the lands were resumed 
under tho piuviaiona ot the \ illage Cbaukidaii Act 
1870 and Bulsequcnth trane eired to the zamindar 
who granted an under tenure to the p]ajnti0 
Held that the plaintiff could not contend that the 
defendants who were brought on the land by his 
grantor were trespa era and the plaintiff a suit in 
ejectment must fail Ponjif Singh Bahcdar v 
KeU Dasx Debt 2X C H A €09 referred to 
SlUB CHAEOBA BaEERJEE I SCBEXDEA CnAEDBA 
llAiDAL (1917) I L. R 45 Calc 615 

12 Petni lease — Clax.se reserrxng 

potr r of amxndar to oppoirt and d smiss chaxi 
hdart t§fct of A clause in a putm lease which 
reserves to or -confers cn the zamindar the right 
to appoint and dismiss cbaukidars has not the 
effect of re erring to the zamindar and ex la ling 
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altematiTO for a decree declaring tliat the defend 
anfs rrere boond io pay rent aud fat ftssefismeat of 
adequate tent Tbe binds la suit were formerly 
ohal^ranlandB whwli were resumed by GoTenuneot 
and Bettled with plaintig 8 'icndor on 7th Septem 
ber 1808 The plamtid obtained bis title to the 
lands by purchase oi liJs render « interest at an 
auction file in execution of a decree «n 1807 or 
1008 The defendants who held the land* as 
chaukidan chakran lands atthe tuneof tie resump 
tion continued to hold them erer since without 
taking any settlement cither from th« plambifls 
Tcndor or the plaintiff In 1002 the plaintiff e 
vendor sued the defendants m the bmsll Canse 
Ccartfor compensation for uaeund occBpation and 
obtained decrees against them Tba plaintiff 
brought Ills suit on the 10th September J009 
Ucld fiat once the chakran fands were resumed 
and settled with the plaintiff’e predecessor the 
latter had the ngbt to take lhaa possession ot the 
lands and the mere omission of tho plaintiff e pro 
dcceasor and oi the plaintiff after him to Acsert 
that right would not amount to acqmearencv on 
tho part oi the plaintiff winch would alter the 
status of the defendants from that of trespassers 
to that oi teosnts and the plaintiff na entitled to 
bneg his suit witbm IS jears from the date of 
roBumption b> Goi eminent and settlement with 
the plaintiffs vendor Rar KaIaa^a Roh&a t 
PSAEIP Doas (1913) 18 C W K 478 

g Mcrffage of ganxmeUn before 

tesQlOPtttSQ etld tcaoster— dteedcioR to 
yroper/i/ itpon franker— Chataran tanda i/ become 
neiweatalc Whether upon resumption bv Govern 
ment ehauJLidari chalran lands are for all porpo es 
aerered from the ramicdari or not they form part 
of the sammdsn before resumption and a aaort 
gage of tho zammdari executed before tbe resnmp 
lioa would ooTOr sadi lands upon transfer of toe 
resumed ebalarnn lands totbe zammdar There le 
an accession to the mortgaged property withm the 
sseaningofe 70 TransferorPropertyAct Aemble 
ChauUJan chakaran lands upon resumption form 
o separate estate fot one purpose only it aa 
being bypothecoted for the ckauitdaTt assessment 
Otherwise it remains a part of tbe estate Aashiim 
sitilh-v Proianna Kumar 1 L R 33 Calc 506 
ee IOC li A SOS disapproved An i Aeica* 
V RamJaJu 1 I R SiCafe 100 st ilC Tj A 
£01 referred to Tenants fonnd holding trader a 
chavk\dar for 50 years or so before resumption 
Requited occupancy rights and were not liable to 
be ejected by the zamindsr on resamptJoa and 
transfer to him of thecAoiaran Is&ds Rata Kumar 
Bhaiiaelarjetv JfaniAewaj 1 L R SJCah 1021 
fcHowed Shaikh Jonah Ah v Rahivddin 9 
C tr 2\ 571 Kmahaa Ktnlar Duit v MaJiavlo 
Bhaaaban Dat 12 C TT A 161 distinguished 
Fadha Ptrshad T Bvdhv Paahad ILF 32 CaU 
938 referred to PaRHiL Das Mckhesjxe t 
llAnnaB Chaudua Srsona (1010) 

15 C W ftr 61 

7 Eesamptioa — Potaettwa taten 

by jiuintdoT — Ryoit eetlhil fy jnilntdar tf may b€ 
oasttd by peraon taiinp settlement from zamtttdar— 
Recital in sole deed ubeu tfops tenifee— £*fop^:t— 
Collateral etatemenU in deed — Tenancy xf may be 
created by terbal settlement WTiere a conveyance 
of a putni taluk expressly recited that errtam 
tesutoed ehaultdan cinlattin lands appertaaung to 
thepatoitalukweretetamcdby the vendor Held 
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that the vendee was not estopped from claiming 
tho c/lflCurEifi lands under a subsequent settlement 
thereof from tbe zaroindar By accepting a deed 
of conveyance w feo and going into possession a 
grantee IS notestoppedto deny the title or seuieg 
of the grantor unle s 1 e claims under the deed 
RypCiatiHOhoeev SarUa*orChardrs IOC IT h 
747 ac 1 L n S3 Cak 915 SC L J 629 
referred to The doctnne ot estoppel does not 
extend to mere descriptive matters or statements 
or recitals which are iininatenal and not contractual 
or essential to the purposes of the instrument To 
give a recital to that effect it mnst te shown that 
the object of the parties was to make the matter 
recited a fixed fact ns the bseis of them action 
The statement in question in the present tcslrc' 
ment did not create an estoppel as it was es en 
tially a collateral statement not concerning the 
direct purpoBS of tbe deed %\hen m pursuance of 
an agreement for a lease the intended lessee has 
taken possession though the requisite documents 
bad not been executed the position >s the same as 
iftliodocumcnt has teen executed provided specific 
performance can le obtained between the same- 
parties in (he e&me Court and at the same time as 
tbe subeequent Jegal question ialls to ho deter 
mined N\bere a putnidar took possession of 
resuinad tAoAartm lands on the footing that they 
were included withm the putni ond is was entitled 
to bold them upon payment ol such tent as might 
bo assessed and there were negotiations between 
him and the semtndar regarding tbe ehaAoran fands 
and tbe putnidar settled the lends with the defend 
ants who bond fide accepted a raiyati lease from 
him ^rld that the plaintiff who purchased the 

K aad then look settlement of the cinfoMu 
from tha umradar with full kaowledge that 
the defendants were in occupation as cultivating 
tenants was sot entitled to tent and treat tho 
defendante as treapasaers JRtnad Zal Palrathi v 
Kaht Pramantl I L R 20 Calc 708 Upendra 
Aaram v Priitop Oilanifra d C IT A 320 Jonab 
Ah-v RaMuddin 9 C \f Is 571 ec lO I J 
303 referred to Bxriv Bsuaki Mitra t Tifc- 
couRi Pathak (I9U> 15 C W N B76 

5 " ■•■■■I, Zatmndara Mh 

under a 50 The suits winch gave nse to this 
appeal were brought to recover lhas possession 
from the appellant the registered proprietor of 
extensire aamindaris in the Birhhum District of 
Bengal of ehauhdan ckaKaran lands resumed by 
Goveroment and transferred toJumunder thopro 
Msiona of the 'Village Cbaukidati Act (Beng Act 
VI of 1870) The ^amtiff m each suit {respond 
enta) was the putmdar or dar putnidar of the 
village within the boundaries of wich the land in 
each suit was situated It was objected that the 
appellant had no such interest in the c^aafodon 
chakaran landa as could be conveyed in a putni 
lease Seli {on a consideration of the nature of 
ehauAidarv chaiarau lard the provisions of the 
Bengal Permanent Settlement of 1793 tbe Pegu 
btiona of (hat tune so far as they deal with chain 
ran U.a<f« and the true meaning and effect of 
Bengal Act k I of IS70) that the zaniindar obtained 
or retained in thccAouAiian cAafarnn lands situate 
withia the territorial boundaries of » village com 
prtfted in bis aamindari on interest capsbio oi being 
made the subject of a putni lease Ihe settlement 
ol 1’'93 recogrtiees and proceeds on the footing that 
the xammdars are tbe actual proprietors oi the land 
for which they undertake to paj the Governtnent 
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rtvtBLo tnd it is dear that a nte ll e rrltleircnt 
tkev ) are Lad a fnmd facte title to all lands for 
srhich they r*'" rcicnae auch lands temp com 
conlv referred to as mslpv an lands see J frXlcd 
Setn r VotTfa Ptrtavd Tevarre 1 Mto I A "^9 
On the regulations of the rennanenl Settlement 
the leading authority is Joyltt 1 1 J/oclegfe r 
Ceiheter c) Eeit Dt^rduan 10 2Joo ] A 16 tn 
nhifh Lord Kinc^down said that the ePeet of tho 
settlement vas to divide eholaran lands into tiro 
elas e« n e^oloron land that is land 

held on semce tenure hy yolice oflic als ted all 
ether e^olaran lands The former class were ly 
Bengal regulation I of a g d 4 made 

rceutnahle hr Goeemment tl e Government reliee 
ing the xammdars from the duty of maintaining a 
police estallishmcnt Tlese lands were in fact 
shortly afterwards resumed and lecame Govern 
ment land the title of the samindars Iring ex 
tisguithed hr such resumption At to all other 
theLaran lands whether held Lv public ©fl ccra or 
private servants in lieu of wage they are dealt 
with ly regulation Mil of e 41 From 

E 37 to 41 indusive It appears that whatever may 
le the ea e with regard to the private lands of the 
tamindart or with regard to cfalaren lands the 
tenices for which were pure y personal to tbo 
zamindar it was dear that (lonaduri and rhuvh 
don ehaloran land the services for «h ch m 
Tolved the performauee of duties m n bieh the public 
was interested had not aasru'c leen taken into 
account for the purpo o of increasing the tevenue 
lie effect of a reiumption Ly the Govetnirent of 
e^avhidcn thalafon lands under the provi ens of 
Bengal Act M of IS 0 is that after the aesre ment 
IS complete the Cel'cetor la under t JO Ij oider 
in the Bchedoled form to transfer to (be tanundar 
eubject to ascb asse sment and ly i 51 such 
order operates to transfer the land to (he teminoar 

tub ect to all contracts tl erebv made in r( pert 
of under and by virtue of wh chant person ether 
than the zamindar may Lave any right to any 
land portion of his estate or tenure in the place in 
which auchjand may be situate Those words 
are wide enough to include and m their Lordships 
opinion do include tbo rights of a putnidar under 
a putni grant bv virtue of which the putnidar le 
te see of the zamiodara interest in the lands 
resumed and also the tights of a dar putnidar 
under n dar putni grant ^otonly therefore does 
the Act recognize the existing title of the zamindar 
to tbo lands resumed but the estate taken by tbe 
zamindar under tbe order of transfer is in confinn 
ation and by way of continuance of his existing 
estate and when tbe zamindar or tbo e through 
whom he claims has or have entered into contract 
affecting his existing estate the rights of third 
parties under those contracts ate preserved 
BahJiT Sc-on BanantB t Kali Casi Dzbi (1917) 
L L R 44 Cale 841 

9 ' Included in 

retenuc jiat/tng e«/ofe— ileavmpfion of and Iranthr 
to londloTd~l illage Chavhdan Act (Beng VI of 
1870) — Sale of parent ealale for defavlt of payment 
of Goiemment retenve — Betentie Salt Late (Ael XI 
of lS50)~Tille of pvrchaatr Where c/avXidon 
ehalaran lands resumed b3 Government under the 
provi ions of the A illage Chaukidan Act 1870 
were transferred m IDOO to A in conscqOence of 
who e default in paying Goremtnent revenue the 
parent estate was so’d m 1£07 and purcha ed by 
B and where B sued to recover pos easton of the 
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aame Held that the pureba cr at the revccne 
sale acquired no title to the elavltdan ehalaran 
lands uhieh were never put up (o sale for reahza 
tion of the arrears duo from the remainder of the 
estate ^oiyit iSitipA v KaU Daat Debt I L li 
4i Cole 841 "It II A €00 followed Ka i 
Aetro hheda v Tom Jedu Dty I L B 34 Cale 
109 11 C l\ A .02 Uarrcck Chand Dabu v 
ClaruChandraS nha 13C L J 102 25 C IT A 

S Fallal Daa ilvltrgt v Madhab Chandra StnJa 
13 C L J 100 referred to haatm Shetlh v 
Fraaanna Ktmcr 3ivlerj(e I L T 33 Calc 396 
20 C 11 A 80$ dissented from Bbojebdha 
Lau. Das t Deb ^AEAI^ Tewaei (1917) 

I L R 45 Calc 765 

10 Beavmptton 

—Paint tcaac—Tran fer to landlcrd—Sxitf for 
recotery of poaaeiaion tetih metre profits — 1 i77<ipe 
Claubdan Act (Berg I/o/2( 0) a 51 L\heie 
A obtained a putni of two villages froai Z paid a 
bonus and the annual rent was hved in perpetuity 
and where within the lands compri ed in the putni 
were some ehovltdart ehalaran landa uhieb weie 
tub equently resumed by Government and trans 
ferredtoZ who settled the same with tenants and 
where A the putnidar instituted a suit for deela 
ration of title and recoverv of pe (e sion with 
me ne prefft 2/e/if that on equital e ground 
the putnidar and the ram ndar must Le placed in 
the positicnthcv wouldl aveorcupieci if tbee^ovJit 
dan elolaron lands had teen rcauced before tie 
putni was created the a ets cl those lands wou’d 
then have Iren taken into account in settling tbe 
amount of putni tent wh cL wcu’dlaiererrc ented 
the asse ment duo to the State as also o fair 
ehaie of (he profits L’cld al o that me ne ptofitt 
were to Le calculated cn the Las a of the rent 
payable hy (be tenants to the rsmirdar and not on 
(lat of the actual value of the lard produce 
AanyilStrijA v £0(1 Dosi Ltbi "1 C W B 6B0 
Ac I Aeuo Klcda v Pam Jed\ Dcu 1 L P 34 
Calc 16$ Jtojerdra Aofl 2 vlhtrjte v Htra Lai 
ilvUerjte 2# G Jl A OSS Cegenara Chandra 
Hitter \ ^ofa Fraaanna Htilhtr ee 24 C B A 
1049 //oral C2ord Aafcu T Cl cru ClareraStngla 
25 C 11 ^ 5 lefeiTEd to Mebsi Hosseib i 
LaiEsn Cbamiba LIoobebjee (1917) 

I L. R 45 Calc ££5 

11 Effect of Iranafer 

— I t/fage C/eilvdoM Art (Atrp We/ 25/0) a SI 
Where certain clatlidari ehalaran land forming 
part of a revenue paying estate Icing abandoned 
bv the cbaukidai weie apprcpriated by tho 
zanurdarwho ettled the same with thede endants 
as tenants and thcicaftrr the lands were resumed 
nreertbe pronsicns ol tho 1 illage Ciaul-idanAet 
1670 andBuLsequentlytran ferred to the zamindar 
who granted an under tenure to the plaintiff 
Ueld that the plaintiff could not contend that tho 
defendants who were brought on the land by hia 
grantor v ere trespa ers and the plaintiff a suit m 
ejectment mu t faiL Fanjit Sivgh Bahadur t 
Aah Da 1 Debt 22 C H A 600 referred to 
Seib Coaxdba Banepjee r SrsEycBA CnAimEA 
1IA^DAL (191 ) L L. R 45 Calc 515 

12 Putni lease— C/oise reatrung 

potc T of omindor to appoirt and dtamiaa ehav 
kidara effect of A clause in a putni lease which 
re erves to or confers on the zamindar the right 
to appoint and dismiss ebankidars has not the 
effect of re erring to the zamindar and exclolmg 
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from the jiutnt the chowlidari cfialaran land 
NiTAR Chasdra. Cbasdra t Dbjov CiriMi 
Mahtap (1017) 22 C W N 487 

13 Limitation— Jet 1ST7 Sek 11 

Arls 223 and Hi — bial by pulnidar to rtcoitr 
TiyhU in and to obtain a eellUmeHt of 
ehaiilidari chaXaran lands on resumption by Ooi 
ernmenl and transfer of them fa aminiar — Suit 
for possession or for specific performance — TTJkefA r 
rights were contractual — Transactions eret^mg real 
right — Village ChauUdan Act {.Beng il of 1S70) 
e 51 In suits brought by tho respondeat claim 
ing to recorer and obtain as settlement of certain 
chauJcidari chaJearan lands m villages of which 
the appellant was the zammdar it was contended 
that the suits were barred by limitation and that 
question depended on whether they ^cro amts 
tot spoeifie psrformaneo and governed by Art 113 
(three years) or for poa esaion and governed by 
Art 144 (twelve yonis) of tbc limitation Act 
There was no doubt that under the ruling of the 
Board in BanjU Singh r Kali Dasi Debt I L R 
ii Calc SH L R 4i 1 A 117 the pntnidar 
had on resumption of the lands by the Govern 
ment and transfer of them to the appellant such 
rights in the land as he claimol Held that it 
did not follow that because such rights originally 
arose by virtue of a grant declared to be a con 
tract withm tbo meaning of s til of Bengal Act 
VI of 18<0 they are therefore rights contractual 
in tho sense that the contract bv its terms creates 
or regulates the personal obligations and duties 
of the grantor m the circumstances that bad arisen 
which wore not contemplated and no essarily not 
referred to at the time the grants were made On 
the resumption of the lands by the Government 
the rights of tho patnidar were those conferred on 
him by the estate and interest created by tho pJtni 
leases and it was these rights which oere kept 
ahvo by s 51 of Bengal Act M of 1870 The 
suits were not suits for specific performance of a 
contract nor was the application of Art il8 of 
(he Limitation Act m any wa> suitable to them 
no date having been fixed for performance nor 
ny notice given of refusal to perform a contract 
for th re was no un xe utel contract to be 
performed A suit for specific perforoianco is 
casentiallj a suit for enforcing a stipulation relating 
to property The worfi contract itself pn 
marilv means a transaction which creates personal 
obligations but it ma though less exa tly refer 
to transactions which create reil rights It is 
in (Ins latter sense that the word was used tng 51 
and the rights thereby reserved to the pntnidars 
comprohensivelj in the word contracts are real 
rights the enforcement of which is stcured not by 
a suit for spe ific performance but by a suit for 
pos ession and this is tbe character of the present 
salts Tho period of limitation applicable there 
loro IS twelve jears prescribed by Art 144 of the 
Limitation Act and tbe suits were not barred 
Ranjit Vvoh Bahadur t 31 ah.\p4j Bauadir 
Singh (1J13) I L E 46 Calc 173 

, C^oirfnfnri Chalaran 
lands utlhi ilhenmhilofa pulni rtsimedhvCoieni 
wnl—Respectiie rights of putnidar and Zammdar 
\n such lands Tho interest of the pulnidar in 
resumed ChoicLidari Chalaran lands comprised in 
his putni 18 denved frotn the putni itself and noth 
mg else and tho Zammdar cannot claim a share 
in the profits derived from tho settlement of such 
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lands and thus in effect to vary the putni The 
law to the contrary laid down m Jfoharaja Bijoy 
Ckand v Kmhna 31 C L J 37S, and the deci 
sions followed thertm is not correct m view of the 
decisions of tho Pnvy Council in Ranjtl Singh 
Bahadur r Kali Dasi Debt 21 C W h 609 and 
KanjitiS'in^/i Bahadur r Maharaja Bahadur Singh 
1 L R 46 Calc 173 Nabfat Snon t Raja 
Bdcpendba 28 C W K 943 


CHEATING 


^e< Evidence Act 1872 — 

Ss 11 14 15 I L R 39 AH 273 
S» 14 AND G5 I L R 34 AU 9d 
See EXTRAomov Act (\V op 1003) 
ss " 8 AND 8 4 

J L R 43 Bom 31f 
See Pevai, Code (Act \LV of 1860) 
9 415 I L R 43 Bom 842 

— ahafement of — 

See ^IisjoiNDEB I L R 38 Calc 453 

at examination— 

See UsiTERsrriEj Act lOOt s 25 

I L R 2 Lab 197 


CHELAS 


Set C09TOM I L B 1 Lab 511 & 540 
See Hindu I aw — Succession 

14 0 W N 191 

— mortgage by— 

See Mobtgaoe 15 C W H 838 


CHEQUE 

See Banker and CusIOJIer 

I L R 86 Bom. 455 
bee Limitation Act (I\ op 1008) 

S 20 19 C W N 724 

Son I Art 62 I L R 88 Bom 293 

Eff ct ol pay/n at by— Part paymon* 

~LimilnltoH-~Litni(ation Act (/A of 190S) s 20— 
ConUnuous account If a cheque is delivered to a 
payee by waj of payment and is received as such 
it operates as a payment subject to a condition 
subsequent that if upon due presentation the cheque 
IS not paH tho original debt revives Where such 
a cheque is signed by the debtor and paid in part 
pavmentofthc principal of a debt the cheque 
being subsequently honoured the proviso to e 
20of the Limitation Acthasbeencompliedwith 
MacLen i« a Tirxaenoada'han 1 L R 9 Mai 
271 disiiogutshod Where the dealings botwoea 
two parties give rise to a continuous account the 
whole forms one cause of action Bonsey v 
Wordsuorth IS C B 3^5 followed Kedar 
Nath tiIitra i Dinacandhd Saha (1915) 

I L E 42 Calc 1013 


CHETTV MONEY LENDING HEM 
See Princifal a 

OHEIF JUDGE SMALL CAUSE COURT 
— lutisfiictiOQ anfl fiiscietion cf- 


See Specifio Relief Act (I or 18y) 
6 4o I L. R 34 Bom 659 
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CHIEF PBESIDaCY MAGISTRATE 

See CrniiNAi, PnocEocitE Code (Act \ 
or I'iOS) s ol4 

I L R 42 Bom 400 

CHILD 

abandonment el — 

See Penal Code ( \cr \L' of 1800) 
*317 1 L. R 41 Bom 152 

——meaning and maintenance ol — 

See CniaiNAi, rROCEDCPE Coor 1893 
s 4S3 1 L R 37 Mad 665 


CHILD WITNESS 

campetency ol — 

See Appeal 1 L. R 41 Calc 406 

exanunation ol witbont afflrma 

tion — 

See ippEAL 1 L R 41 Calc 406 
CHILDLESS WIDOW 

See Reauseuge craiOM op 

I L R 48 Calc 300 


CHOTA NAGPUR ENCUMBERED ESTATES 
ACT (BENG VI OF 1876)— 
brongbt against them m an ordinary suit in which 
they could hare set up a full defence but had 
faiM to do so In the latter ease those who 
pay lose their right to assist honeicr good be 
can e liaring had the full opportunitv of doing 
BO which the law allows them once for all they 
bavo not asailed themselves of the opportunity 
so given But * 14 of the Regulation expressly 
tecognisea the right to bring a separate suit in 
an ordinary Court in which the question of title 
can bo raised notwithstanding the proceedings 
before the Collector taken by the rcraindar under 
a 8 which are of on administrative rather than a 
properly judicial character The rule therefore 
which prevents a person from reeoiering back 
mone^ which he has paid on a claim m legal pro 
recwlings to which ho might liavo set up a defence 
bnt has failed to do so was held to have no appli 
cattem in the present case in irhieli the putnidar 
sued tie semindar to recover back money paid to 
the latter os arrears of rent wrongU alleged to be 
due without setting up any defence a he might 
have done PtJt OP Racuete t IvOiitd Nath 
Cuatterji (1018) I L R 46 Calc 1 


- property of — 

See IIivDD L.tw— AtACTCKA Steidhav 
X L R 37 Caie 863 

CHITTAS 

— Clitlat prepared for 

the purpose of di tributmg the public revenue on 
a partition of an estate is a public document and 
IS ei idence o! the stato ol aflairs then existing and 
admissibloifl ovije/ice hoscNOSs KiruorirRoT 
t DCSGA CilAPAN ClIOWDULSy (1010) 

15 C W N 515 

ChOTA NAGPUR 

8raat by Mabaraiah ol wbetber 

JiapartiMe — 

Si CCSTOM 

1 Fat I I 109 

under Raiyat m — 

Si DENCit Pent Act s 8- 

20 C W K 392 

CHOTA NAGPUR ENCUMBERED ESTATES 
ACT (BENG VI OF 18’6) 

application ol ilorlyn^e — Jmmot. 

o'f propcriij n t n Ihn C/iota \ajpur — Bengal 
P jalihon 1 III cf 1819 (Putni Taliiis) — Proceed 
ingt under 8 and 14 of the Rejulahon — SuiUo 
recoier from the raminifar none / paid to him oa 
ie iij arreira of rent uronglj alleged to be due~ 
Tlrentened sale of pneni Tho Chota Aagpur En 
cumbered E«tale3 Act (Beng \I of 18<0) is not 
applicable to immovable property outside tho 
limits of Chofft ^a''pur Bhchallam Saht v 
B lamthar \alh Sahi 16 C L J o'’7 approved 
The main purpose of the Act is the protection of 
zemindars within that district an 1 nnv provisions 
which aticet rights to enforce in jurisdictions out 
side it persona! debts or liabilities arc merely 
ancillary to the mam purpose of the Act which 
is directed to improiinb the persons owning land 
withm it Tho procedure provided for by s 14 
of tho putni Regulation (\II£ of 1819) >s not 
such as to nut those submitting to pay money 
under It m the position of persons paying a claim 


—8 2 — -iet if anphea to land out id 

Chota \agpur— I eating order — Slatite inUrprcta 
(lon of— Statute conferring apecml priiilcge t« efero 
gatiOR of rigfli of olftra friet eontiruelicn 
Tbo Chota Nagpur Encumlcred E«tafes let haa 
no application to land outside Chotanigpur end a 
Tcstin*' order under Chap II of tlu Act can only 
be made in respect of land Ijing withm tliat area 
Tho privilege enjojed by a mortga>.ee from the 
proprietor in rc poet of land odtside Chota Nagpur 
to enforce his rights m a Court of ordinary civil 
jurisdiction has not been abrOp.ateil or struck at 
bv any of tho provisions of tho atatute 4}odhya 
Aak Ckoudhurg v Arsitil Ckunder Mulherjte 
lie II \ JJV followedandtipHined BttzeuA 
pAir SaRit LrsiiAWiirriR Nitk NAitt (1912> 

17 C W N 754 

ss 2 A 8 gnd 21 B ? that s '•I B 

refers to suits other tian procee hnf.s in regard 
to debts and liabilities mentioned ni " A and 
does not restrict tie prcii ions of s 3 Binsi 
dhaR Dear t Tievit Har Narwan sinch 

6 Fat L J 685 

s 3— 

— ■ ■ • — h Id r if propertj 

whether IrerpasKr le inched d — deU n id liafnlilj 
nhether eonlractual debt or I abil ig s ncluded 
The liability in re pect of which protection is aecor 
del by this Act is thafr to which a holder of the 
property or bis heirs are liable and does not m 
elude a trespasser Qiierr/ ^Vbether the words 
debt and liability in the same ection include 
a contractual Iiabditv Lal ''Iipti. sja\ N Ain 
Sabi Deo i TnAErn Ranch Iv.Arri Natii Sahi 
Deo 3 Fat L. 3 156 


Deed of reffose eze 

euled by diaqiml fled proprietor A deed of relea o 
executed bv a proprietor at a time when his e fate 
was manai^d under the Chota Nagpur Encumbered 
Estates Act Ben^ A I of IS G canno be opera 
live as the proprietor was whoHv incompefeat to 
tna) eanysuch dunoaition ol hi» property 2t was 
not « case cf a merely voidibl%a^cement An 
admi sioa to that effect inaeXAff ^^*^7 (which did 
not operate as an alienation) thodi 
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CHOTA HAOPUR TENANOT ACT VI OF 1908 CHOTA NAOPUR TENAVC! ACT VI OP 1908 
— contd — eoncfd 


S 208— wncW 


a 212 — <onf£f 


cated aa a decree for teat under % 203 of tlio 
Act It la open to the decree holder to treat 
the de ree aa a dv tea for rnoaey and to orecita 
It in the ordinary Ciril Court Vadan dfo\a>» 
\flf7*Sa^iY Prolap Vday \ath Sahi 16 (? TP V 
2021 distinsmahed Where a decree for tent was 
obtained agamat p rsona who did not reproaent 
the entire ienute the legu'ercd holder of a fourth 
ehate m it hivm'^b nleftout ol the amt and oa 
the application of the latter his share of the tenure 
was exempted from sale under s 211 el (I) of 
the Chota Nagpur Tenancy Act that the 

decree could not be executed as a rent de ree 
under s 203 of the Act as against the remaiamg 
three fourths share of the tenure The Bengal 
Rent R<*oovery Act of 1865 contemplates the esJe 
«! an entire tenure A decree obtained against 
some only of the registered tenants cannot bo 
executed as a decree for rent CaaNDUA Nata 
Tewari « Pbotaf DoAt Natu Sxtii (1913) 

18 C W N 170 


————SI 211 aid273— Rsst d ent-^spph 
esho’i for— Sr ttioi of No appul lies to the 
D puty Cocauisiioaet {rom a de istnn of a Oioity 
Celle tor under 8 2Uo theCuo a Nagpur Tenancy 
A t 1913 If a Dspity Ocllector w uUt eseteistng 
the pew t ot the Deputy Coaniaiionet ddeiated 
to him fails to exercise a jutisli tion whii» he 
might bare exerci i>d or usurps a jurisdiction which 
it IS not within his comp ea''e to exercise th a 
the D putr Commissioner has power to order him 
either to exercise that junsdiotion or to refrain 
from exeioumg it as the case may be The same rate 
applies m the case of the Gomnusnouet and the 
Board of Berenue dealing with acts performed by 
the Deputy Commissioner Where on an aupli 
■estuon to the D putv Collector hr the Undlora for 
execution of a rent decree which he had obtained 
against the tenant other persons ob acted to the 
■exB-ution under s 211 oa the ground that they 
were transferees from the tenant and produced (>) 
evidence to show that they been sued for Tfmt by 
the landlord and (»») a monev order re ipt for 
garment of registration fees held (7) that the 
Deputy Comtussiouer had porac to tertso tho 
dp tsion of the Deputy Colie tor upholding the 
objection (2) that the de ision of the Deputy 
Collector upholding the objection amounted to a 
findmg that tho circumstances of the case shewed 
that as there had been recognition by tho landlord 
of the tenancy of the obje tors there was sufficient 
tea ou for not having it rn^isteted within the mean 
ing of the proviso to s 211 aud (3)that as there 
was no failure oa tho part of the Deputy Collector 
to exercise jnnsii (ion nor any attempt to usurp 
junsliction the Deputy Comiussioaer was right m 
tofusiag to interfere m revi ion TiKAtr Qaxesb 
N tRATAV UAHT DSO V C lAVDC XlfSTSr 

5 Fat L 7 493 


— as 2l2a'id2l5 — Orderrejecluuj appU 

cabou under s 222 appeal /rom— claimi oa »a 
lereil meaning of Tho app Hants purchased a 
tenure in execution of » decree lor rent There 
upon the respondents stating that they held a dar 
nw’ urarri interest lu the tenure under a person for 
whom they alleged the judgment debtors were 
itnatntdars claimed to deposit the sums indicated 
B'". Chota Nagpur Tenancy Act 190S 
The first court rejected their application Held 


Uiat as the order passed by the first court was an 
order passed after a de ree and relating to tho 
oxe ution thereff within the meaning of e 215 ot 
the Tenancy Act an app il lav to the Judiciat 
Comuussiou r The court to which an application 
la male under a 212 of the Tenancy Act is bound 
to mioite mto the truth ot the allegations made m 
the application A person cannot have a sale set 
aside under s 212 merely upon his putting before 
the court a a neu of statements wnich raav be 
totally untrue A p rson who in an application 
under s 212 to sot aside a sale of property held in 
exe ntion of a deire claims an interest therein 
under a tillo lawfully acq^uited before the sale 
must prove hij allegation Pasosawav Marta o 
Kawai MAWTtA 2 Pat L J 153 

S4 215 (3) 221 239 231. 235— dppeal 

to High Coirt — Sfny £>/ er CKfion pooer (o grant — 
Code of Cted Pro rijre (Act V of 19'>S} 0 SLI 
t 5 In an appeal to the High Court under s 215 
(3) and 221 of the Chota Nagpur Tensnev Act 
1958 tho High Court has no power under that 
A t to order stay of execution m the absence of 
any rales made by the Lo al Govurnaient under 
a 2d> prOTiimg for stay of execution But 

wherever an appeal lies to the High Court the 
Court has inherent junsdiction to stay ptooeeimj 
in the Lower Court Toe right of staying eieeu 
Don in cases nsder app al should bo exercised 
snariDglr and only in cas^s where it is manifest 
that justice demands sueh an ereteise Lit Wifi 
MAWi Saw V Pai Babad^R BAtovo Daa B»ta 
4 Pat L 7 $71 

s 224— 

Set 9 74 5 Fat L 7 697 

s 231— 

— Jforlgage decree — 

Bxe ut4oa «ah — Purchxit b>j decree holder— AppU 
oaUoa hj judt"! nt debtor lo set and* sale — Limit 
aUon Acl{tZ of mH) Sch I Art m ore Z3I 
VhoUi \agper Tenancy Act [Deng 71 of 2995) 
applterble la execution of a mortgage decree the 
mortgaged property was sold ou 31st December 
1912 and was purchased by tbe decree bolder and 
the sale was confirmed on the 15th iebniary 1918 
On 28th August 1911 the judgment debtor applied 
to set aside the sale on the ground that under s 47 
of Chota Nagpur Tenancy Act the sale was null 
and void Held that the appbcation was barred 
by limitation if not under Art 166 of the lamit 
ation Art at any rate under a 231 of the Chota 
Nagpur T nanev Act NttMoyi Goswami p 
R osiir Mauw (1916) 20 C W N 1243 

— — — - — ■ — Sale of raivati holding 

«is «w ihoa of mortgage decree apph altoa lo eel 
ande—CimtMtanAct(fXofI9ffS} Sch I Ar' 166 
An application to set aside the sale of a taxgaXi 
holding held lu execution ot a mortgage decree 
must under s 231 of the Chota Nagpur Tenancy 
Art 1993 be made within one year from the date 
of tbe sale Na,«Ayi Goswami t> Bobas Majkc 
1 Fst L 7 483 

a 254— 

Set rvDVB s 74 5 Fat L '7 697 

s 270— 

S«s CVOX& 9 211 S Pat L 7 458 
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CHOWKID\RI ACT (BENQ VI OF 1870) 

S e \iLL.\ot CuovrKiDini Vct 

s 1 — jajir treiltJ ttnre tte 

dit4 cf tetiUmtnl «/ to rtt'imfilio’tSiit to 

qjtsttot nl U re^urnp^lOl— iimiJ jJiov— 

flJiOB 4ft (XI ff IS t) Sch II 4rl N—KtUndart 
tn Ortt»‘i’^hoielid.jri 4e/ if n7j be t^enM 
to *»f^ till «— Gnii bj sonol if tj'nraltat to «ftt/e 
fsfit— Efj XllofISOS I 33—req I of I 93 » 8 
el (DaniHej Mil of 1793 » 41 Th« 

Cho*l.id\ri \ct (D n2 M ol 18“0) waj recently 
Applied to the pHintiQs zemmdan of Killait Sak 
inda la Ons<a which the plaintiff was entitled to 
hoi 1 At A fixed jama in pcrpetnity under a aan<id 
granted \)T CoTcniTnwil in 1S03 which was con 
firmed by a 33 of nc-* \I1 of 1^0> The tetinrcs 
res'imed as chowkidan cKakran were found to hare 
been mostly recent creations o that thej could not 
have been aasimed by Government for the inain 
tennnee of viUa5e watchmen at tha data ol the 
rae/ii or in ISOo Itell that the Chowkidan Aet 
did not Apply to Eueh lands and the resumption and 
transfer thereof under the ket were without Juns 
diction That Art 14 of Sch TI of the Limitation 
Aet dll not apply to the plaintiff a suit questioning 
the validity of sueh resumption and transfer The 
words otherwise than nnder a temporary tettle 
znent in the definition of chowkidan ebainran 
lands a 1 of the Chowkidan Aet refer to a eetlle 
Bcnt by Goremmeot and the party who id that 
aeetion is pointed to a auigning the land is aLo 
OoTemment such assignment taking place at tho 
date of the settleeneat Per WooDsorre J As 
anmiDZ that the grant of tho eanai in 1803 was 
eqniy^ent to a settlement by Government as 
each settlement did not assin and did not exclude 
from assessment the chowkidan chakran land tbeo 
easting m tho plamtilTs zemmdan such bnds 
if any would not come under the operation of Deng 
Act VI of 1870 Habi CsAxpA-s Maratatba v 
Tan Secbetabt or State fob Ikoia (1910) 

18 C W N 300 

CHOWEIDARI CHAKRAN LAND 

i9ee CfiAUKiDABi Cicakbab Layn 

CHOWKIDARI CUSTODY 

See Abbest by Pbivaib Pessow 

I L R 41 Calc 17 

CHRISTIAN 

Living like Hindu — 

S e pAROtwAsniY Liny 

28 C W N 490 

CHRISTIAN MARRIAGE AM (XY OP 1872) 

3 B3— Pereo'ts proftitiny ike 

Chrtitian religion — dfamaje ieliceen lico bhangi 
eelebraled according to eatte ri/« 6y two 'Chnitiane ” 
One Maha Ram whose father was a Chnstian 
but who himself was found not to be a Christian 
within the moaning of a 3 of tho Indian Cbnslian 
Uarnage Act 1872 although he had been baptized 
when an infant and used to attend a Chi'Stiaa 
school was mamod to a bhangt girl according to 
the ntca of the bhangi caste This namage was 
conducted by two persons Bechhan and Mangli 
who although they were apparently Chnstions 
within the meaning of the Act officiated as mans 
or priests of the bhangt caste All these persons 
were conneted Bechhan and Mangli of the eub 
stantive offence defined in s. 63 of the Indian 


CHRISTIAN MARRIAGE ACT (XV OF 1872j 

— concld 

8 3— conrfi™ 

<3iristian Mama'’e Act 18<2 and Maha Ram of 
abetment of that offence He’d that the convio 
tion could not stand both hccauso Maha Ram on 
the facts appearing m ev dence could not be held 
to bo a Chnstian within the meaning of s 3 of the 
Indian Chnstian Marriage Act 1872 and also as 
held by Wauii J because tho Act in question 
deals with Christian mamages and Chnstian mam 
B'sei only Qjten Emprees y Pad I L R 20 
Mad I” In re Kolandoictlu I L It 40 Mad 1030 
and Muthummi Mudiliar y Jl/asifumnni I L R 
33 1/aJ Si” discussed by "Walsh J Empeeor 
r Maua Raji (1018) I L R 40 All 393 

■ ■ ss 41 and ^6 — Marriage betueen a 

Clrislian and a Jeiceta ditorced according to Jeunsh 
Law — Registrar refusing to take any eteps—BireeUon 
from Court to olemni e marriage Where a Jewess 
was divorced aecortlino to Jewish law a Christian 
desinng to marry her gaye notice to the Registrar 
under the provisions of Act XV of 187“ The 
Rcgi trar having refused to solemnize the mamage 
the C«irt on application ordered the Registrar to 
receive and publish the notice and upon compliance 
with the provi&iODS of s 41 of the Act take all 
such steps as are necessary for the soiemnizatioa 
of the marriage In re Habold TVczer (101“) 

16 C W N 417 

— » 8 68— Hindu performing mamage in 

Hindu node belu sen persons one of whom it a Onnit 
Ian whether guiltg under A Hindu by religion 
performing a marriage according to the Hindu 
node between two persons one ol whom ii a 
Clmstian commits an offence under s 63 of the 
Chnstian Mamage Aet (XV of 1872) iladraa High 
Court Appelhle Side Proceedings 2Isl March 1871 
6 Mad 11 C R Apps X \ ard Queen Emprut 
V I L R 17 Mad 391 appror^ 

Meaning of aolemnize m e 4 explained 
Kolaydaivelo In rt (1917) 

I L R 40 Mad 103 

CHUDASAMA GIRASIAS 

See Hikdu Law — Adoftioy 

I L R 43 Bom 778 

chukani right 

— — — — Coriraet of sale of a 

cAuluRi tenure— Misrepresentation by non disclo- 
sure of facts — Suit for rescission by purchaser- 
transfer of Property Aet {II of 188”) e 55 — Duty 
of sdier A cAaioni tenure in the District of Rung 
pur IS not » temporary tenure under the Transfer 
of Property Act terminable at six months notice 
but a raiyali leasehold which may develop mto 
occupancy right "When the vendor is informed by 
the purc^ser of his object m bujing certain pro 
perty and the lease contains covenants which will 
defeat that object mere silence will, in equity be 
equivalent to misrepresentation Flight v Barton 
3 My & K 28’ followed Jooevdba Natii 
G oswAsn r Ciundba Kciub Mozusidab (1914) 

I L. B 42 Calc. 28 

CHUR LANDS 

See AnvERse Possessiow 

23 C W N 380 
Set LAvtiLOBD ASD Tevast 

I Ii. R 37 Calc. 449 
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CHUR tANDS— conirf 

resumptioa of — 

^ee ^A^^c-4IJLE Pjteb 

I £, R 46 Cafe 390 

Thai, and S»ntg mopt 

— Consent derree ift prinoJ* snH — Darti inUr 

parfie * — Constraclne possession of oiener of aub 
mtr^d lands d^rtn^ (iiicciian — -{degrre possesaioit — 
Ltm)tat)o>i The plaintiffs sued for dccl&tattoR of 
their title to certain Char lands which they alleged 
were parth reformationa on the site o! and partly 
accretions to three mauaas The Chars were 
measured m the course of Tliak procecdiORs m the 
year ISo*! and were subsequently measured bv 
of survey during the following jear Tha plaintma 
based their title to the disputed land on the Thak 
map of 16o9 the Survey map of 18C0 and a con 
sent decree pas ed la 1879 in a «uit mstitated by 
the predeees ors in mterest of the plaintiffs against 
persons repre ented b\ the defendants in coR*e 
quence of a dispute about the pos essioo of some 
of the lands of these Chura Iletd on the cndence 
that the consent decree was as binding on tho 
parties as a decree after a contentious trial but it 
cannot haie greater \alidity than the eomproniiso 
itself Held on the evidence that the proceedings 
in tho suit of !8“0 were not fco«o ;life that the 
eomptomi e vas entered into without authority 
from the defendants and that it was not estab 
lished that the defendants even thougli apprised 
of the eompromi e had acomesied m it That 
the rights of property as betneen two parties 
cannot be affected by a map drawn for a different 
purpo e — a putpoao not relevant to the subject of 
the dispute between them That the location of 
tho boundary in the map prepared m the suit of 
1879 could not be treated as coneJusne betwem 
tlie parties for the purpo es of the present contro 
versj ma much as it was not necessary for tho 
disposal of that suit and was outside its scope 
Jift-rr iirJ/o^aniei 2W P P C ^8 Kanio 
Prashad v Jogo* Chandra 1 tj P 23 Cole 
Jfnnyit Sinha T Pasanta humor 0 C L J SjT 
Fno yath V Dvrgo Toruii li C L d S78 and 
SM Chnrn v h>l hantha 17 C L J 642 relied 
on J.0 hard and last rule can be laid down thit 
a Surrey map is more reliable than a Thai tnsp 
Tlo true principle is that the map nhtch more 
clcacU a^ees with the local Hnd marks is tho ono 
that should be followed That as the Thak map 
was made in the pre ence of the parties or their 
agent it wss prmd faest binding on thero and m 
the cireuta tances of the present case tho decree 
shoald be based not on the Survey map but od tho 
Thak map after it has been relaid with as much 
accuracA as prarticablc That as tho n^htfol 
OTiTiers mu l be deemed in law to have been in 
po se Sion f thi iibraergcd lands dunni; the period 
of dll men lor the 5 iirposc of deciding theq»esti«i 
of liD itat on the onb point for nvestigaijon sns 
the pcn<xi of time when the lands xc appeared and 
became fit for occupation and ns the pos ession 
of the defendiuts after retomsation of the dispnted 
lands did not estend over tho atatuto^ period 
the claim of the plaintiffs was not barred bj limits 
iion in rp pcct of lands which lay within tho Thak 
boundanea of theit Chur Tbat as regards tbs 

[ ilaintifTs claim b% adverse posse sion to land 
ying bevtmd tho Thak boundanes of their Chnra 
the plamtifls were bound to establi h m respect Of 
specific mteeli of land that they have been m oecu 
pation thereof to thoevclu ion of the nghtful owner 


CHUR LANDS— cojieW 

«<KttiiiuousIy for a period of twelve yesre for the 
theory of constructive possession is applied only 
in favour of a rightful owner and « not extended 
in favour of a wrong doer whose possession is 
treated as confined to land of which he Is actually 
in poasession Asitita SrvcARi Debi i Sebaj 
tfODO. Ahjifd (1914) 19 C W N S85 

— Chtir land throicn up 

ttt rtter teifAia the boatidariee of a permanently 
aetUed estate if liable to asstssment tttiA reienuc — 
Act IX of 1847 a G-Reg U of 2819 Arts 3 31 
—Reg 1 of 2793 Arts 3 6— Keg Y/A of 1793 
a J — Reg \I of JS'^S < 1 {!) {4} The intention 
and effect of Act I\ of 1847 was nierelj to alter 
tho machinery by which lands gained from the 
sea or nvera by atluviOn or dereliction were to bo 
assessed and not to subject to asse snient any 
lands «hwb would Tiot hare been liable thereto 
under the law in force at the time when the Act 
was pasaerl The question uhether chur lands 
formm since tho Permanent Settlement in beds of 
nrera befogging to & permanently settled zemin 
dart arc assessabto as land added to the estate 
nithm the meaning of s 0 of the Act i\ of IS47, 
has to be determined by reference to the pre 
esislmg law and particularly to Peg II of 1819 
The effect of Reg U of 1S19 u to declare that 
cAars formed since the Decennial Settlemcut upon 
land which at the time of the Settlement had been 
river bed are to be tretted as unsettled and this 
express provision cannot bo excluded by shoning 
that the river bed from which the cAnrshave been 
thrown up was at the date of settlement the pro 
pertv of the Eenundac and that tho settlement wia 
jinpo cd upon the temindsri as a uhole In view 
of Art S of Peg II of 1 SID amerbedwas not 
intended to bo treated as wasteland coining 
wiUiii). the protection of Art 31 of tho Pegula 
tion SEcnETARv or SratE t StR Buoi CaaMr 
hlAUTAB UaBiOtR SS C W N 639 

CHURCH 

— ■■ PmatfiKg/orm o/uvr 

ship for sixty years jinmd facte Ue ongmal form 
— Right to manage — Usage alone not the Us ! — -CaBon 
fow jiioy be tnioled — Ohs (rvsUe eannol eject another 
— Pepjdiatioa by one (rusfee pood ground for his 
remoiat — Fsuiorol amendment of plaint for aUoiced, 
to aiwd/ordSrr litigation — riitl I roeedure Code (-let 
A/1 cf iSSS) a ^^—D^fenifaiitr OK record ot^frtiny 
lo represent ^hers—J uriadiction of Court to ol/ou— - 
i.i»iilatioit Act IJX of 190S) s 10~2\o LimiMion 
agaiHsl one holding properties as t^iilee— If /;ofe 
rartune vaed eitdente of deditalion of lands — Pud 
tnce Act {I ^ 28i 2) « 57 — Onlu proof of nolonoua 
facts of pnUie Aie’ory rfirpcNeed uith When it is 
found that for a period of more than sixty years 
before the defendants (parshioners ) aecessionj 
the roman Catholic form of worship prevailed la 
their parish church the onus is undoubtedly on tho 
defendants to estabhah by satisfactory evidence 
that tho church was Syro Chaldean at tho mtep 
iion As to tho n^ht of mansgement of a parti 
cnlar Roman Catholic Church and its properties 
beodcs usuege other things such as tho nghta of 
cede tastical authorities according to tho canon law 
can bu looked to though in some chorches on tho 
West Coast pan luoners have more or less contro! 
arts the rnanagement of the properties A single 
trustee is not entitled to recover pos cssion of tho 
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CHUHCH— 

jTOj-ertie^ 1® 1^® 1™ 1 BHOilier 

tra tre bv eTieticg him though he riv be entitled 
to EftiDtain & fuit in cjcettrrnt attinet • etnneer 
on lehalf of the tnitt Fecn it the defendants or 
seae of them were once entitled to le trustees 
ftlong with the ^ icar Iltfj that they hx tleir 
aece^ioa from the Catlolic Church and bj their 
regudiaticn of the trusts cf tic Institution which 
in bw works s forfeiture of their cfhee disenlillcd 
them clres to bold tie oflico of tnisteeand that 
thej had in law no answer to a suit for t! <ir moral 
2Ionan PtUai v Z3i»fe/> of J/* ’o/tre J ! V 17 
2Iai 417 followed J Ten if tl es oreifd to return 
to their allcpsnec to the romLh Chureb It would 
cot Lc po sible to accept ticir recantation to tie 
extent of holding tLem to lc Ct to hold the re pon 
sible ofEec of trustee Fetn if the ilaintlfl lad 
cot asked for the rrmoral of the drierdanl an 
amendment to that effect ran be slowed In order 
to avoid future litieaticn and in the interests of 
tho trust A plaintiff iray Lc allowed to siio 
certain defendants under a 30 CimI Iruccduro 
Code (\ct of 16S-) as represeotinp certain 
others m spite of tho objection or refu nl of tie 
defendants on record to repre enl the otbeiw tho 
con eat of tho defendants on record not being 
nece ary In n Afi^rtica x Salmon {JSSS) 11 A 
J02 followed M here a defeedant claims to hold 
certain properties as & traitcc and cot as Lia own 
there is so period of limitation wiihm wl ich w suit 
must 1 e brought to recoicr them on behalf of tho 
tn t Limitation Act (I\ cf 1 OS] a 10 Iho 
nsbt (o the rropcrtiea of tic trust must go with 
the n^ht to the office of tniitee Granaaamlatdt 
Pandora Sannaili x lefu Jordan tn 1 J 1 "d 
Had S7I and C namt Srt (t id/orjt v rcmanloln 
Couami I L Jl 17 Cata 3 followed Tho fact 
that the entire income of certain propordea has 
slwaya been utilised for a church is t cry good evid 
ence that the properties belong to it Lo deed of 
endowment is nece sary to proTo a dedication of 
certain properties m favour of a trust Lndcr 
a S’* of Evidcoce Act tl o Court could disperse 
with cndcnco onlj of wliat may be recorded as 
cotorious facts of public history and cannot treat 
letters though jears old without any lort of 
le^al proof as proof of where certain nus lenarics 
were living or when they died Jayt r on /'ltd 
evee fenift cdriian tofume // j'nragrapl 1785 aid 
li lymore on Ltidtrft ulumtJJI s lt>09 referred 
to AiiBitm raxsiyA Udasa*i i Baptlc (1913) 
I L r 36 Had 418 
■ ■ ■ ■ ■ - - ■ roman CaOdlic Ovreh 

— Contffl to roman Caf^ole rrhgton — Claim /or 
certain excluttie nghta tn the church by one aU of 
eotiierla oier another on the ground of ettjenottly of 
eaale vnavalatrabilily of~InUr»al manaaetnenf of 
church eisolufe of church authonlier ortr 

According to Canon Law a Homan Catholic church 
becomes as soon as it is consecrated the property 
of tho church enthonties irrespectiro of the fact 
that any particular worshipper of wor hippcrs 
contributed to its construction The Bi hop and 
other church authontiea have the czchisiTe right 
to tho internal management of tho church whether 
relating to secular or religious matters such aa 
accommodating the congregation inside the ebureb 
and pre cnbing tho part to le taken by the emigre 
gation ID the eervicea and the ccrcmcmics The 
Canon Law knows no distinction of caatea amongst 
tho roman Catholics and no convert to Roman 
Catholic! m can claim any special or excbisire 


CHDRCH— fcrcW 

nghfa or privileges in tic church on ac ount of any 
supposed mpcnority of his lasle over that of 
others W here a ceitain section of Pomon Catholic 
converts of a place clalircd as against the local 
church BUihontirv and as against another set of 
converts wlem tley eon idried to be of mferiot 
caste an exclusive right to sit in and wor hip 
frcni a particular portion of llic cLuteh during 
time of the ictviec and to fako part in cerfam 
duties connected with the church service Held 
that such A claim was Irgallv un uslainable 1 ow 
ever long lucli privileges might 1 ave leen enjoyed 
tthethet by tearen of any such lustcni or by 
roasen of onv agrccrenl lo that effect with any 
fiiiree Tifhop of ll e localitv lotgx lit Tnlcji 
o/Cape 3cun / J/co / t C {' dll *nd 
Ifernmon v Ilil/iam/ L T 7 \ C 4^4 dis 
tingiiished hfici ail I iitai r Hr Hfv pArsLE 
(IfflS) I L R 8&adlCE8 

CnBRCH ADTFORmES 

Set CnrrciiE I L R eSfirnd ICBO 

CIRCDIARS I£«UID BY COVERhMENT 
S<c CnitiivAt Rcvfsiov 

I L R 40 Calf 41 

CTRCRJ’STABTJAL EVIDEBCE 

Set AtMT «ioss ANn Co^l^S8s10^8 to 
loLtcB Oriuins 

I L R 41 Calc COl 
Sat Jvrv irut ny 

I L R 40 Calc OSS 
Set 1 tsAL Code s 360 

16 C W N IIM 

C 1 F 

i?fe CovTiucT C 1 1 

CITY OF EOMBAY MtiNIClPAL ACT 

See Bouhay Lity McsicirAL Act (III 
or 188S] 

CITY FOUCC ACT 

bee lo'invY City Iulilu Act 
See Madhas City Folick Act 
CIVIL AND CRIMINAL CONTEMPT 
jSee CoiTEMPi or Couni 

I L R 45 Calc 163 

CIVIL AND CRIMINAL TRIALS 
See STA^DASD or Pnoor 

I L R 40 Calc 838 

CIVIL AND REVENUE COURTS 

iSes Aoba Tenakct Act (II or IP01>~. 
iSee Crvn. PiiocEDtiRS Code 1003 a C3 
I L R 45 A!L 612 

Nee JcBisDicnov 

iSee UvjTED pBoviNCXS La7s Fetevt-- 
Act lOOl— 

S4 II'R43A11.45 

S 60 I L. R 43 All 424 

S 100 I L. R 43 AU. 454 
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CHUB LANDS~con/t/ 

lesumptioa of — 

S'ee Namoable Pivek 

1 L R 46 Cate 390 

— — — Thai, and ?mejf wap* 

— (7on«enJ detrte ■prenou* juil — Decrtt infer 

jMrJieJ — Cowef/ucfiie posie$non of ountr tub 
merged lamfs ilirtng aihtnon — •Itfi-ersg jjoifw ion — 
Limitafioi The plaintiffs sued for decl&r&tto'n of 
their title to certain Char lands which they alfcged 
were partly reformations on the site of and partly 
accretions to three tuauzas Ihc Churs wera 
mes ored m the course of Tbak proceedm^s m tba 
year 18.>*> and acre subsequently measured l>v way 
of eurrej 3unng tho folloaing j ear The plaintiffs 
based their title to the disputed land on Uie Tliak 
map of 18./9 the Surrey map of 1800 and a «on 
Bent decree passed m 18’’9 jn o suit instituted by 
the prfdeee ors in interest of the plainCiffa sgamst 
persons represented bs the defendanta in conse 
quence of dispute about the possession of some 
of the lands of these Churs Vel f on the endonce 
that the consent decree was as binding on tho 
parties a a decree after a contentious trial but it 
cannot line gaiter laJ^drfy than the eompmmfso 
itself Held on tho oMitcnco that th proectdmgs 
in the suit of lh70 irete not iona Jtde that the 
compromi o was entered into without authority 
from tba defendants and tbit it was not estab 
lisbed that the defendants even though apprifted 
of the compromi»c had aequiestcd m it That 
the rights of property as between C»o parties 
cannot bo affected by a map drari n tor & different 
purpo e — ft purpo o not relevant to the subject of 
tho depute between them That the location of 
the boundan la the map prepared m the suit of 
18i0 could not be treated as concluaiic betsveen 
the parties for tho purpo ts of tho pre ent eonlro 
TcTsy mnaniuch as it nas not necessary for the 
disposal of that suit and was outside its scope 
Xrrr r nr Muhamed 2 IT F C Annio 
Prafkad s Jagn' Clandra I L P 2S Calc »3> 
Panjil Stiila r Pafan/a Avmar 9 C L J i$7 
Preo v Dwga Torini 14 C L J 578 and 
Shb CliUTti V haiitha 17 G L J GV rrbed 
on h*o hsed and fast rule can belaid dovm that 
a ^urvci map it more reliable than » Thahntnp 
Tie true principle is that tho map which Doro 
cleatls aarees with the local land marks i» the one 
that ehould be followed That as the Thak map 
was made in the presence of tho part/o» or their 
a^ent it iras puma facte binding on them nod in 
the circumstances of the pro ent case the decree 
should he ba ed not on tho Survey map but on tho 
^ak map after it his been relaid with aa nuich 
aceuraci as practicable That as the nehtful 
owners mu t lie deemed in law to bare been »n 
po e ion <f the ubmcrgcd lands during the |>enod 
of ililui iQii for the pi rpo«o of d« iding the qoesiion 
of lin itilion the onlv point for nrestigatioii was 
the pcnol of time when the lands rc appeared and 
became Gt /or occupation and ns the po c ton 
of tho defindanta after reformation of tho disputed 
lands did not extend over the etatutorv penod 
tho claim of the plaintiffa was not barred by limita 
ticm in re pect of lands which lay wiCfaui the Thak 
fcoundancs of their Ciiir That as regards the 

i ilainijfTe clum bv adverso possession to land 
ying Itvond the Tiiak boundanea of thvir C^iuts 
tho } lamliffa were bound to cstabh h in respect of 
Bpecitio iwircels of land that they have been in occo 
palton thereof to the csclu ion of the nehUoI ownet 


CHDH hAm)S~^o},e}d 

continuously for n period of twelve years for the 
theory of constructive poascssioti is applied only 
xa farouc of a tightful owner and i8 not estended 
in favour of a wrong doer whose possession is 
treated as confined to land of wfuch bo js actually 
in possession Astarrs. B^vdari Debi t Seraj 
oonts Ahsipd {1D14) 29 C W N 58S 

— — — — — — — Chtir land ihrann up 

»» rner KUhtn the houndartes of a permantntlp 
eettled etlale «/ fialife fo aseessmenl tcifA retefiKC— » 
Act tX of 1847 s G~Reg 11 of 1819 Art« 3 31 
—Beg I of 379$ Arts 3 G~Rtg \I\ of 1793 
» l~Btg MajiS^S » 1(1) (f) Theintcnlioa 
and effect ot Act I\ of 1847 nas merely to alter 
tho machinery by which lands gamed from tho 
sea or rivers by alluvjOn or dereliction were to ho 
assessed and not to subjtct to assessment any 
lands which would not hare been liable thereto 
under the law in force at the tima when tho Act 
was pas cd Tho question whether cAiir lands 
formed since the Permanent Settlement m beds ot 
nrera bdongina to a permanently settled ^omm 
don arc assessable as land added to the estate 
mtbjn tbe meaning of s G oS the Act i\ of 3B47 
has to bo determined hy reference to tho pre 
eiistmg law and partieutai-Iy to Peg 11 of 1819 
Tho effect of Heg II of 1819 is to declare that 
e5urs formed since the Decennial Settlement upon 
land nbich at the time of the Settlement had been 
river bed are In be treated ns unsettled and this 
express provision cannot be excluded by shoving 
that the river bed from which the clS«r* hare been 
thfonn up was at tbe date of settlement the pro 
pertv of thezeuimdarand that the settlemeat vaa 
imposed upon the semmdari as a whofo Xn view 
of Art 3 of Reg 11 of 1810 arnerbadwas not 
intended to be treated as uaste land coming 
wilbin tbe protection of Art 31 of tbe Regula 
tion SErp£?AM or State t Sir Brjoi Cr*m> 
HIahtab Rasadir 25 C W S’ 625 

CHURCH 

— ^ — — Preiatltng form of tcor 

ship for years prmd facie lie ortgtnal form 
— f’jyfil io manove— Usage alone, not the test — Cnnon 
law may be tntcM~One trustee cannot eject another 
— Bepudtalton bj one IruiUe good ground for hs 
nmoial — ^Pewoiof oweiirfmeiTf c/ plaint /or aUoued 
to oiojff/er/Jer hbyahon — CmlProeedvire CoJetiit 
A/I tff 1832) a 39 — Pefendanis on record lAjtcUng 
to repre e»f othcfa—Jiiusdieiion of Court to allow— 
Ltmilatiw Act {IX of 190S) ^ 10 — '^a Limtlihon 
oyiTcRSl one holding properfisj as triiefee — Phole 
iJtnMue u ti ntdtnce of dedicahon of l«nd* — Ptid 
F«ee 4ct {I of J8»2) s 37—Onlu proof of notorious 
facta of public fitatory rfiipcMSHf inf/i ITlica it is 
found that for » period of more than sixty years 
before the defendants (parsbioners ) tece sico/ 
the Roman Catholic fonn of worship prcvaiiod in 
theit parish church tho ooae la undoubtedly on tbe 
defendants to tslabliah by jAtiJactory evidence 
that tho church was S3V0 Chaldean at tbe intep 
tion As to the ncht of management of « parti 
cnliit Potnan Catholic Church and its properties 
be ides usiisgc other thing# such ss the pghts of 
eccJe lastital autliontics according to tJujcanou law 
caa be locked to though in some chorphea on tho 
West Coast parjrfnoners have more or fess control 
over the management of the properties A amglo 
tnistco 13 not eiititlcd to recover pos cs ion of tho 
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j'zofcTties appertaining to lie trv t {rent aBOibtr 
tni by cvictiEg him though he iray he entitled 
to maintfiiD a suit m ejectment at'Bin t a stranger 
CO Ichalf of the trust Ercn if the defendants or 
some of them were once entitled to te trustees 
along with the ^lesr Held that they by their 
gece ion from tho Catholic Church and by their 
repudiation of the trusts tf the in titution which 
in taw worls a forfeiture of their ofhee d> rnlifled 
them‘elee3 to hold the oflicc of trustee and that 
they had in law no on wer to a suit for their moral 
Afanan Ptllai v Bttfep of J/j’o/tre / Z. if J7 
Mad dl followed Frcn if tfev cGeied to letmn 
to their allepnnce to the Pomi li Church it would 
not I e po siblo to accept their recantation to the 
extent of holding them to be £l to hold the re pon 
sible ofEce of trustee Ertn if the plaintiC had 
not a ked lor tho rcnoral of the defendant an 
amendment to that effect ran be al owed in order 
to aroid future litication and in the mteresta of 
the trust A plaintiS may Ic allowed to siio 
certain defendants under t 30 Cinl Procedure 
Code {4ct '\.I\ of 188-) as repre entmg certain 
others in spite of tlio objection or refu ai of the 
defendants on record to repre ent the others tbo 
con ent of the defendants on record not being 
nece ary in re ^Jnefreirs t Fafmon (iAA5) IP A 
10 '* foUowed AThere a defendant claims to hold 
certain properties as a trustee and not as hts own 
there is no period of limitation withm which a suit 
must le brought to recoier them on lehatf of tbo 
tru t Limitatica Act (7\ of ISOS) s 10 The 
nght to the properties of the trust mu t go with 
the right to the oCce of trustee Craratamtatda 
Pavdara Sannadht ▼ Vilu Pardan m J L P '*d 
Mad 2 I and G^tamt Set C idfor}t r Pcnonfalj* 
Coseomi I L R 17 Cal 3 followed Th fact 
t^t the entire income of certain properties baa 
always been utih ed for a ehurcbis very good end 
race that the properties belong to it fvo deed of 
endowment is flece«sary to prove a dedication of 
certain properties m favour of a tru t Under 
8 u" of Evidence Act tbo Court could dispec o 
with evidence only of what tcav bo regarded as 
notorious facts of pubhe history snd cannot treat 
letters though 75 jears old without any eort of 
legal proof as proof of where certain mi sionanes 
were living or when they died Tai/l r on Evtd 
eiice tenth edit on tolurne II poraQraph 1 85 and 
ITijniore on Fii feree eclume III a 1093 referred 
to Asibalam Paweita Udaya^ i Dottle {1913) 
I L B 36 Slad 418 
■ - . ■ Ponian Cotiolic Chi-reh 

—Eonrerl to Foman CaOohe relirjior — Cfaitn for 
ttrlain> txclusnt t\qJU \n the cAireh bp one sii o/ 
conterta oier avolJier on the ground of aupenorilyof 
caste unsustaiT ability of^lnlernal marantment of 
ehvnh absolute nglt of church aulloritiee wer 
According to Canon Law a Poman Catholic church 
becomes as soon as it is comecrated the property 
of the church authorities irre pectire of the fact 
that any particular worshipper or worshippers 
contributed to its tonstruction lie Bi hop and 
other church authonties have the exclusive nght 
to tho internal management of the church whether 
relating to secular or religious matters such as 
accommodating the congregation mside tho church 
end pre^cnbiDg the part to be taken by the congre 
gallon m the services and the ceremonies The 
Canon Law knows no dist'nction of castes amongst 
tho Toman Cathohes and no convert to Ti/inuin 
Catholicism can claun any special or exclusive 
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isgbts or prinJfgcs m the church on ac ount of any 
supposed superiority of his taste over that of 
others ^herc a ceit am section of Roman Catholio 
converts of a place claizred as against the local 
church authorities and as against another set of 
converts wboa they con idered to be of inferior 
caste an evelusivo right to sit in and wor hip 
from a particular portion of the chuKh during 
fiire of the service and to late part in cerfaia 
duties connected with the church service Held 
that such a claim was legally un ustamable Low 
ever long such privileges might have teen enjoyed 
whether by rea on of any such cn tom or by 
rea on of any agreement to that effect with any 
former Ri hop of the localitv Lorg v ffie Etshoj) 
of Cape Toun i Moo P C C {h S) 411 and 
iSernman r TTtfficms L R 7 A C 484 dis 
tmguifhed lIicrAEL PiitAi t Rt Rev Baeile 
(1915) ILR OVad 1C«6 

CHURCH AtlTHORmES 

Set CEEBCrf I L E C9 Ifad 1C66 


CIRCUIARB I«£UID BY COVIRMWEM 
Set CrniiwAi Rzvisios 

t L R 40 Calc 41 

CIRCUMSTANTIAL EVIDENCE 

See Anut sio\s AhP Cowmsiovs to 
T oiler Orricirs 

I L R 41 Calc 601 
See JrxT tpui sr 

I L R 46 Calc 636 
See PrsAi Coer s 380 

18 C W K 1144 

C I F 

See CovTCACT C i F 

CITY OF BOMBAY MUNICIPAL ACT 

See Bombay City SIoMcrrAi Act (III 
OF 1888) 

CITY FOLICE ACT 

See UojiBAr City Police Act 
See Mamas City Police Act 


CIVIL AND CRIMINAL CONTEMPT 
See Contempt or Coobt 

I L R 45 Calc 169 

CIVIL AND CRIMINAL TRIALS 
See Stasdaeo or Pboof 

I L R 40 Calc 898 

dVn. AND REVENUE COURTS 

Set Agex TzNAifCT Act (II or 1901)— 
See Civil Phocedcbe Code I90S s 63 
I L. E 43 AU 612 

See JiTEisDicTioy 

Nee Dyited Peovinces Lasd TErEVT-* 
Act 1901— 

® ^ I I- R 43 All 45 

f I tuR 43 AU 42Z 

® R 43 AU 454 

' , U , 
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CIVIL AND REVENUE COmn-confd 

Ss 203 TO 207 I L R 39 AH 711 
7 L R SB AH £43 
S 233 I L R 41 AH 628 

1 — JurnitcUon — Sa»i 

to sd ande dteree of Rticnue CoicrJ— J/o/{«r* vHtktn 
tzelituie jurtididion of Reienue Ooitri Held that 
no smt can be entertained by a Civd Court for the 
purpose of settms aside a decree of a Court of 
Rerenue la a matter as to which the latter Court 
has exctusire jurisdiction Kuhab Dto v Bdhort 
S A No 883 of ms decided on the 30lh of 
November 1906 and K\9htn Saha* v BaVitaioar 
Sivgh J L R All 33? referred to CraBsHn 
Latv Kehri StvoH (1910) I L B 33 AH 1 

2 Jurta^tefion 

— Occupancy holding — Uet(frucluarg mortgage — 
Bjeetment of moTigngu — Suit b j mrtrlgagttSof rfd'ffl 
ration that avrtendcr uns nol ftinimj ok Aim An 
occupancy tenant who bad made usufructuary 
mortgage of his holding then proceeded to aurreader 
the holding to the zamindar who had the mort 
gauee ejected by the Revenue court ifrW on 
euit hy the mortgagee for a declaration that tbo 
surrender of hia holding by the mortgagor was not 
hindiSE on him that no such suit would he m the 
face of tho ejeetmont proceedings m the Revenue 
Court which were binding on the parties Bam 
Detijfuarir BindctmUpaihga 8 Alt L J 940 
followed Saira TiUfiASK 0 KABva(f9J3) 

I L R 35 AH 464 

3 J v,r**i*c1%on 

^Tenant fofinj o partner m cKftivalion on agree 
flienf to pay half tAe tenant « «nf to hm — Sail on 
e<toh agreement by tenant against partaer — SmiDl 
Canes Conn Plaintd? being the tenant of certato 
plots of agricultural land on a rontal of Rs 60 s 
year took the defendant into pattnorship on the 
terms that they were to oaitirato jojatlr and 
divide the produca equally and that defendant 
was to pay ball the rent annually to tho platntiS 
Belli that a suit by plamtifl to recover irom de 
fendant the ehare of the rent payable by hnn was 
aeuttfordami^eafor breach of contract cognisable 
by a Court of Small Causes and not a auit foe rent 
within tho meaning of lie Agra Tenancy Act 
1901 Ratt Nats t Sekhdab Siwoii (1917) 

1 L R 40 All 51 

4 Jurtoiiction 

—lull by amtndar for damages in respect of Ikt 
Jelling of trees on oyriciiWuraf land by tenants — 
Agra Tenancy Act (H of 1901) ss 37 SS 167 
Held that a suit for damages for the alleged wrong 
fu! felling by the tenant of trees on an azricultural 
holding 19 not a suit which is eveludcd from tho 
jurisdiction of a Civil Court Laehman Das v 
Mohan Singh 9 A L J 672 referred to Maw 
evsnUAStv Birjraj SsRsy Sts<in(i9I9} 

X L R 40 AH 649 

5 — — — yitri stfscfion 

for ejectment of defendants as trespasser*— 
Defence set up that defendants vere tenants of the 
— •let{iocal) Ao II of igOHAgraTenaney 
Act) t 20'’ la a suit filed tn a Oril Coort for 
ejectment of the defendants as trespassers the 
defendants pleaded m effect that they were tenants 
of the plaintiff fSith refereneo to this plea tho 
civil court held that tho auit was cot cogaizafJa 
by It but instead of returning the plaint for pro 
sentatioa in the proper court passed a decree dis 
missing tbs soil On tbo pSaintifT# appeal tho 


CIVIL AND REVENUE COURTS-cmcM 
lower appelJato court agreed with the first court 
that the suit was not cogojzabJe by a civiJ court 
and made an order returning the plaint J7efcl 
that an appeal lay to the High Court against this 
order field also that the suit being on fbe face 
of tha plaint a suit cognirable by a civil court 
tho court of first instance should Imvo^entertained 
it but m view of the defence set up should have 
taken action under s 502 of the Agra Tenancy 
Act 1901 RianotTATHt Casesh 

I L B 42 All 222 

CIVIL CIRCUIARS 

See UNDER THE VARIOtfS HlOH COURT3 

CIVIL COURT 

See Army Act (44 L 4o Vicrr c 5S) 
SS 14S 190 I L R 43 Bom 363 
fi'ee Bombay Land Revenue Act s 121 
I L B 45 Bom 67 
See Bombay Pevenoe Jusisdictioy 
A ct 1876 s 4 I I R 45 Bom 1141 
See CivtL. AND Pevekue Courts 
See CrvTL Psooeoube Code 190S — 

S 9 7 L R 45 Bom 5d6&683 

8 Si : L R 42 Bom 689 

S C8 0 XXI » 100 

I L R 87 Bom 488 
S 92 I L R 42 Bom 742 

0 XXr s SO I L B 44 Bom SO 
See Co OEEBATTVs SocaBTiEa Act 1012 
8 42 I L R 44 Bom 5SS 

Set District SIUNicEfAt Act (Bom HI 
ot 1901) I L R 44 Bom 738 
See JjBRsarxtTtT Qmesa Aer (Bwur III 
or 1874 AS AStEVDSO BY BOM HI OS 
1910)- 

Ss SS 36 as 64 

t L R 41 Bom 28 
S 67 I L R 36 Bom 420 

See JoRiSDicnoR of Crvin Coons 
See Land Fevenue Code {Bo’ll Act V 
OF 1879) s «c» I L R 43 Bom 49 
See SIuNicirAL EtEcriON 

X L R 48 Calc 378 
S 4 1 L R 42 Bom 689 

I I E 45 Bom 197 
See Pensions Act (Will of JR71) 

63 4 6 C Z L E 37 All 83S 

I L R 45 Bom 19S 
^ee pAn-WAi Act 1890 ss 41 42 

I L R -45 Boro 1324 
Set Piout or Suit 

I L R 40 Bom SOO 
See Sea Customs Act (VIII or 1878) 
ss 167(3) 182 188 191 

I L R 43 Bom. 2216 
See VnT« I L R 45 Bom 234 

ColIecfor’E order — 

See BonbatPeyentte JusisDicTioN Act 
1676 s 4 


I L. R 45 Bom 1181 
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CIVIL COURT— concM 

general rules of practice for — 

Ste CniL Peocedche Code (1908) 
0 X\I B CO I L R 88 AD 481 

■ joruflictioa of — 

See Vdev Settilmevt RnortATiON (VIT 
or 1000) 13 1 L R 40 Bom 446 
-See Assessment 1 L R 37 Calc 374 
See Bombat HErEDiTABY Orncrs Act 
(Bom III op 1874) ss 30 

1 L R 40 Bom 55 


CIVIL COURTS ACT (XH OF 1887)-concli 
s 21— 

1 ■ CiiiZ Procedure 

Code (1903) 0 XAT/I r 6 — Decree oicr in a 
norlgoge tuit — Appeal — Forum of appeal lo be 
decided bg taluation of euit Ileld that an appeal 
lay to the District Jad<;e and not to the High 
Court from a dcctoo under 0 WXIV r 6 of 
the Code of C>tiI 1 rocedure notwithstanding that 
the decree was for a sum exceeding Bs 5 000 if 
the value of the original mortgage suit was leas 
than Rs 5 000 B4 De tjn nissa Biei v Suaneab 
Lal (1019) I L R 41 AD 384 


See Bombat Re> eyef Jciusdiciiom Act 

(X or 1S“6) s 4 (o) 

I L R 43 Bom 277 
I L. R 44 Bom 120 130 6e 261 
-See “MADpas Estates Ijind Act (I or 
190&) 8 0 sons <G) B 8 

1 L B 39 Mad 944 

See ilcvrciPAL Election 

I L R 43 Cal 378 
-See Pabtitiov I L R 46 Calc 23 
Qnestios o! title-^ 

See Bombat Land Revevpe (3ooe 1870 
E 120 I L R 45 Bom 67 

■ ngV to te carried in Procession— 
S« Crta- Procedube Code lOOS s 0 

I L R 45 Bom 683 
— ■■ — question o! commutation of rent— 
r 3T«S«e BEtoAt Tekakcy Act s 40 

25 C W K 714 

■ I - - ■ — — - JuTudiClion ouster of 

— Inam grant of— Kuduaram— Bight own 
trship of A party seo^og to oust the lurisdiction 
of ordinary Ciril Courts must estabtish his right 
to do so Indetj China 'Sagadu v Potu Koneht 
Fenlatcwaiia jya (1910) Mad IF \ 630 and Tir 
elkadrai/'ja v iSon{» T enlanna ’’i Mad L J 659 
followed There is no presumption that an in 
amdar to whom an mam was granted was not owner 
of the kudivaram right at the date of the grants 
Venf.a(aSa4(ru{uv B vi Sttaramudu 26 Jlod L J 
585 aal Ponnusamy Paiayaehi y haruppudayan 
26 Mad L J 285 referred to Sbimatb Jaoam 
WATBA CllABYCLU V KCTAUBABAYDDU (1914) 

I L R 39 Mad 21 
CIVIL COURTS ACT (XU OP 1887) 

£ee Bengal hiOBTn U ESTERwPaovi’ecES 
awd Assam Civil Cocbts Act I 8 S 7 

-See Bombay Civil Courts Act 1809 

ss 7 cl (1) 18- 

See Jurisdiction I L R 43 Calc 650 

• 6 6 

See Teinspeb I L R 48 Calc 53 

8S 8 suh s (2) 22 sub s (2)— 

See Transfer I L R 42 Calc 842 

S3 18 19 21— 

See Mesne Ppohts 15 C W X 556 
19— 

See MoRTOAGS I L R 33 AD 87 


2 Jurisdiction of 

Court lo enUrlain suit~-Valua(ion of plaintiff found 
incorrect on trial — Appeal tenveof akether depends 
OH taluation as found or plaintiff's laluation— 
Plaint amended a id presented lo another Court under 
protert if bars ap^al IVhere the Subordinate 
Judge in whoso Court the plaintiff instituted his 
suit yaluing the same at Rs 5 tOO held on the 
defendant « objection that the proper value was 
Rs 1 3S5 and returned the plaint for presentation 
in the Court of a Munsif who was empowered to 
try amts up to Rs 2 000 m value and the plaintiD 
thereupon under protest amended the plaint and 
presented it also under protest in the Court* of 
the Munsif Held that the plaintiff was not pre 
eluded from app aling from the order of the Snb 
ordinate Judge That (Suamsul IIuda J 
dubilante) an appeal against the order lay to the 
Iligb Court and not to the District Judge s Court 
The forum of appeal depends not upon the value 
as adjudged but upon the value as accepted by 
plaintiff after adjudication The suggestion in 
Nilmoney Singh v Jagabanihu Boj I L B 23 
Cal 536 that the plaintiff B valuation must further 
bo a bond fide one commented on The High 
Court finding the value on evidence to be Fs 
2 077 8 ordered tbe plaint to bo returned to the 
Court of the Subordinate Judge Tara XanTa 
D\ 3 CnowDnuRY t Rali Brosad Das GnosAt 
(1919) 23 C W N 942 

s 21 d di- 

See Jurisdiction I L R 45 Calc 926 


21 22 — 


See Sanction for Prosecuiion 

I L B 39 Calc 774 
I L R 40 Calc 37 

s 22 (2 ) — Criminal Procedure Code 

(ActVofmS) s 195 subss (6) and {7)—ipph 
cation to Dislnet Judge to revole sanction to prose 
cute granted bj Mbtisi / — TransftT lo Subordinate 
Judge if valid An application under suh s (5) 
of a lOv Criminal Procedure Code is not an appeal 
Within the meaning of sub s (2) of s 22 of the 
Beogal Civil Courts Act An application made to a 
District Judge for the revocation of a sanction to 
prosecute granted by a Munsif cannot therefore be 
transferred by him for disposal to a Subordinate 
Judge Hari Mandal v Kesiiab Chandra 
Mavha (1012) 16 C W N 903 

8 S2~Jurisdiclion of Court lo erecu/e 

tfsowndecree The Court which passed the decree 
has jurisdiction to proceed with the execution not 
withstonding that after the decree the Court of 
Wa^ has become a party to the execution pro 
Bandoo Krishka V Narsinobao 
X L. 
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dVHi DISPUTE. 

Stt CoMPLATvT L L R 45 Calc 854 

cmii PROCEDURE CODE (ACT VIH OP 

1859) 

applicable — 

See JcEiSDienos 28 C F* N M4 

S 15—15 and iS Ftcf e S5 » 5^ 

SpteifereUefAetilcfJSTi) s ■id — 5tnl6yj^o>frf»jf 
for nere dtelcrc lon <Aol »n«nc>f de/endart vas 
r'i hii son~lKte iija >an o/ tlatm inif-pit Mai. 
A talokdar plamtiff broosbt a uit for a decU’ation 
that defendant 2\0 2 a minor was not hia son 
and that he was bom to the plaintitl « wife defend 
ant2vo 1 and for an ininnctJon re tramjig de'cnd 
ant "No 1 from proclaiming to tfce wor’d that 
defendant h>o 2 was plaintiff"* son and from 
claimmj, maintenance for him as such on Tho 
de endanta contended that tho suit was not mam 
tamable under the proTisiona of the Specific Relief 
Act {I of IS?-) and that it was premature tletd 
that the smt was maintainable it le rg w thm the 
proTisions of a 42 of the Specific relief Act (1 of 
IS'-^ Utli further that m the interests of 
justice It was of the h»phe»t importarce tbat such 
claims shonld be investigated and dcciaed withoot 
tmcece ary d lav and when the eoatroverav had 
once been brought to trial the deciMoa shonld 
ordmarUy follow the usual conr'c loolv £mrf 
Ir Pep i Ch duiingui hed Bai Siua 

VaXTCsa t Tiusore Aeinsi'icnji Ratsmoim 
(iniO) LL.R S4 Bom. 676 

8. 69— 

^reSricuL Arrui. 

LL.R 87!I&d.«3 

- . s. 24S— is/iid7^enf-d<h<of no. ‘errei 

ref ce not rtteesenly a portv to on mrvW 
und r— ficcre of i SiC^Si S’S to 2S3 oj Aet X cf 
JS ' and Ac* Xl\ c/ JSS2 fCinf Prcccdure Cede) 
discuserd A jud^^ment debtor upoa whom notice 
has not been served cannot be regarded as neces 
janlv a partv to an investigation under s 216 of 
the Codeof ChvU rrecedore ( Act XJU ol A 

comr^n on of • 216 of Act of 1*^9 with 
s - S to CS2 of Acts S of 1S“" ard A.I\ of 1SS2 
clcirlv lead to tho conclu on that under a. 216 of 
Act A III of lSo9 tho Court could onlv maLe an 
order releasing the propertv from attachmeot or 
d. al’ow the elaim which must be one objecting to 
the sale of tho propertv xa esecu icn. Ktrxnt 
TTfK tr iM r VAEi-^ASOT Ga> AP aTIIT (ISII) 

LL.B S5h:ad.l68 

CmL PROCEDURE CODE (ACT X OF 2877) 
— — — — ■ s 5So— 

(Decree /or fcdcnjjtwa 

rcrrrr_d on aj'peaJ ret ..7i/r»idicimn of Laott 

to which appiKalionfor re^fifufion vr node to otcord 
nc cprojiJa vhKh ore not ;irrn ly Appd/efe Coart 
d cret— -SuiJ to redeem A Mortgagor sued for 
tcdemption of a crutrectnary mortgage and ob 
tamed a deereefroa the Subordinate Judge under 
which, cn pavment of the sum decreed to tho 
mottg3r*M> he was put in pos,ej>sion of the inort 
ga ed pioy^rtv but tbe taortga'’ee appealed to 
the High Court uhi h iccrea cd the amount par 
able on redenp ion bv a turn which the mo't 
gagor laded to par and the mort'^gee thc*eup<Ki 
apjSed to the Subordinate Judge forpo ses^imi 
aud lot me*ne profits for the period during which 


CITOj PROCEDURE CODE {ACT S OF 1877) 

— ^rcti 

s 653 — coMc/d 

he had Iwa out of pc e on ffefJ {ophoMmg 
the decis ons of the Courts in Irdia) that the 
Subordinate Judge had power under s oS3 of the 
Code of Civil Procedure lb"" to award me ne 
profits although thev had no* been e^re ’v 
given br the decree of the Hich Court If lie 
decree Has wrong the partie achieved had tleir 
remedv either Ir appeal to the High Court or 
br an appaeatica for revi ion The proceedings 
tahen under the decree of the Subordin-tc jLO"e 
culminating m tho ale at which the mortnageo 
purported to purehase the cqui v of n-dernjtion, 
were valid _nd the appellant on o igree of tbs 
nnhts o* the mortgagor was he’d no enti 'ed to 
i»aleem Pansar Data: r MAKtn. Aej-ad 

L L R 38 All 262 


CIVIL PPOCEDURE CODE (ACT XIV 0? 
18S21 

See Jcni oicrros 28 C W BT 982 


— - — Aftscliinerjlacaer— 

See htdiTATiow Act (XI or 157") 

As-* rs 

X. L. R. C6 Had 6a3 

- — ; ; Extcotica ot decree— 

AWeeAricrf tnthJroLoI o*’ — .'•inLir^ off of exeeution 
ea.e—4lierc son In exacutioa of a decree pa ed 
aesio t E hu prepertv was attached onder Act 
XIA of l«a2 The appLcauoa for eiecutioa was 
s*nich oT on default or the decree holder in the 
pavment of process fees, fie then made a gift of 
tbe said property in favour of his mo her who bo d 
It to the defendants Beld that the attachment 
mu t be presumed to have sub isted and the gift 
was void Dacd All r Paat PsaSad {1915' 

It R 57 Alh 6w2 

Amecdmertoflitnit 

At tbe heanng of a eiut brou'-Lt bv the plaintiff 
forrceoaerv of a sum due attte fool of an accccnt 
tbe defendan* raued a plea of fjnitatioa The 
pain ifftfceicupon apphedfor eave to amend his 
plaint bv ettu'goutaneckaou'edrtnent inwti ins' 
igccd by tbe de erdant with-n the period of 
limitation «nd hu application was allowed. 
Grvreui Bhawaji r MasAbJi XnooaALCHAMD 

I L. R 3* Dom. 259 


SJe ot Etoferty of 

persca rio bad died pefieg attachment 
tasltiKr l'« ffjsl rrpre er cfiie* e' d eea ed jxntt' 
»/ lofid— 071 TIC* foltn m appliccfioe to e<f 
o »e« eafe y rroy be talen i j am* Under the old 
Civil Procedure Code o* IS''- an attachment cnee 
made did not nece arflv fall with the disai sal 
of tho appLcaticn for execation ALo if a jndg 
meat debtor died before the safe but after attach 
meat the sale was not necessaxilv mvalid merely 
because the legal reprerentative of the judgmea - 
debto had not been brought cn the record The 
omission was regarded at most as an irregulantv 
which ttostt lav the tale open to attach under tho 
irovisic-is c* 5 3U of the Code. MTiero in a 
proceed ns to >et aiude an execution sale the 
appl cants set up tho ca e that the person who e 
proMrtv purported to have been sold and whose 
legal rep tsentatives thev were had died before 
the decree and <I d not put forward the case upon 
which they later cn sued to set aside the sale nn 



( ) 


SIGEbT OP CASES 


( ) 


CIVIL PROCEDURE CODE (ACT XIV OP 1882) 
— confj 

that the judcment debtor died nfter the decree 
but beloro altaehraent Ifefd ftt PlciunDSO"^ 
J that the euit was barred by the rule o! r« 
judieota Jicaoisn BninacnarJEE t IUma 
S csDAEi Dxsm (191''} 23 C W K 608 

s 2— 

Ste \prEai- 15 C W N 652 

3 2 102 — 


-ss 12 13— 


- S 13— eonW 


Sef MoHTOtoE I L R 39 Calc 527 
See Pes Jcdicata 

I L R 84 Bom 416 
I L R 45 Calc 442 
1 Mortgage decree for redemp- 


Stt \oiii Trstvet Act (11 op IDOl) 
I“0 AND 1*7 

I L B 32 AIL 373 
ss 2 244 (e) 294 (10) 540 588 


Si Appeal I L R 38 Calc 717 
15 C W N 662 


ss 2 4'*4 — ^Interpleader salt — 

Order diemuain? interpleader amt as not mainraiR 


eiilt apptalahle as a deertt trtlAin the meartng of 
4 2— Under urAat eireunt. taneea a tenant can bring an 
interpleader «uit agamet Ait landlord An order 
■dismissing an latcrplondcr suit is a decree withm 
the meaning of s 2 of the Code of C<tiI Procednre 
( Vet of 1882) and is as such appealable The 
prohibnioa in s 4’*4 of the Code of CimI Procedure 
against a tenant bringing a suit against his land 
lord and compelling him to interplead with another 
'person not claiming through him does not apply 
-where the title of the landlord to grant the lease is 
not disputed bat it is alleged by such other person 
that the landlord only acted as trustee in granting 
such lea e Ocp v CirroAUBABAit CnemAR 
(1009) I L R 33 Mad 220 

: 10 102 and 103 — Suit d smtsed 


tion— ^£>^ prondmg for erlinclion of mortgagors 
rights ttpoR non payment ~-Sceoni siiif for redemp 
hon \V here a mortgagor brings a suit for redemp 
tion and obtains a conditional decree but omits to 
fulfil the condition imposed upon him he is not 
debarred from bringing a second suit for redemp 
(ion nnless the decree lavs down that if ho faila 
to folfil these conditions the property tmII be sold 
or he will be debarred of all his rights to redeem 
Jtugad Smgh V !sut JSaram Smjh 1 L P 27 -Iff 
J7S distinguished J»akta Pam t CniRANji Lal 
(1910) I L R 32 All 215 

Decision o! Probate Conrt — 


^or default of appearanee—Date fixed not for hearing 
of ease but for appo ntment of a guardian to a minor 
defendant onty—^rJer of dismissal ultra inres 
Consequent on the death of one of the defendants 
to a suit the plamtill apphed to bring the heirs of 
the deccwSed defendant on to the record and as 
one of them wss a minor nominated as his guardian 
his elder brother The brother declined to act as 
guardian and the Court fixed a date npon which 
the plaintifl was to appear and noiamato another 
person as guardian Upon the date so fixed the 
plaintiff failed to appear and the Court dismissed 
the entire suit suhsequently also rejecting an 
application for its restoration Held that the 
Court Lad no jurisdiction to dismiss tbo whole 
suit as the only matter then before »t was the 
appointment of a guardian to the minor defendant 
Debi Saoai t Sabaswati (1011) 

I L B 33 AH 560 


on the exi fence cf a relationship if is — Jurisateiion 
nature of of Probate Court — J rotate Court pro 
(eedmgt before if suit The plaintiffs having 
applied for letters of administration to the estate 
of a de cased person on the allegation that they 
wore nephews of the deceased it wa* found by the 
Probate Court on a caveat being entered by the 
defendant that their relationship was not proved 
end the application was occordingly refused m 
a subsequent suit for the declaration of title and 
recovery of khss possession of a specific property 
left by the deceased on the allegation thot the 
plaiDtiffs as his nephews were entitled to the same 
field that the decision of the Probate Court on 
the relationship of the plaintiffs with the deceased 
was not res )iidicala as betneen the jarties to the 
proceedings la the Probate Court laur Mohaw 
Dtst RadkatiamaR Saha (1911) 

15 C W N 1021 
Mulge&i tenure — Estoppel— 


jSce Account suit toh 

15 C W N 930 

8 13— 

See A corsT 16 C W N 930 


See Capacity or pabties to bue 

I L R 34 Bom, 416 
See CoMPAViES Act 1852 ss C 40 41 
I L R 40 Calc 1 
See Exhancesien-t of Rent 

I L R 40 Cale 29 
See Hindu Law — Paetitiox 

L R 41 I A 247 


Person claiming under who it — Ttits to delermin. 
interest represented — Landlord does not rtpre enl 
interest of mulgeni tenani~EstoppeU^\o estoppel 
where party not misled The mulgeni tenure is a 
f ennauent heritable tenure and mulgeni interest is 
not an interest subordinate to that of the lessor 
In order to estop a party in a subsequent suit by 
the decision m a former sjit against onother party 
on the ground that the former claims under the 
latter within the meaning of s 13 of the Civil Pro 
ccdnie Code it must bo shown that the party in 
the forniot suit represeated the interest claimed in 
the latter suit V party represents all interests 
owned by him at the time of the action as also 
interests belonging to others which are subordinate 
to his A decision against him wiU bind interests 
acquired from him subsequently and all subordi 
nate interests whensoever acquired A mulgeni 
tenant will not he bound bv a decision against his 
lessor as his interest is not subordinate to that of 
the lessor To estop a party it mast be shown 
that hiB acts or representations muled the party 
sotting up the estoppel Peshappaya c Vrwat 
BAMAKA Ufadya (1910) I L. R 33 Mad- 459 

4 Capacity o! parties- R m judi 

eata — Jfa«er substantially in issie The plaintiff 


in conjunction with another had m 1902 L 

suit against the defendant for pos cssion of eettain 
property basing his claim on the alle ation that 
he was owner He succeeded m the first Conrt 
but the Court of Appeal held that the property 



( 523 ) 


DIGEST OF CASES 


{ ) 


CIVIL PROCEDURE CODE (ACT XIV OF 1882) 

—contd 

S 13— co«cW 

had been dedicated to charitj and relused to 
uphold his claim as owner The plaintifi declined 
to adopt the Court a suggestion to modify hi® 
claim and be content to ask for a decree for poa 
session as manager and his suit was therefore 
dismissed Fire jears later he filed the present 
suit claiming possession as manager Held that 
his title as manager was one which might and ought 
to have heeti put forward in the previou suit nnd 
that his present claim was therefore ret jttdicata 
If a plaintiff is suing in a capacit\ in which he is a 
stranger to the capaoitj in which he sued in a 
former suit his claim has no proper connection 
with that former suit and the Civil Procedure 
Code (Act Xn of 1832) 8 13 does not applj 
Haegoia's Rauji I jltJLJi Maejii \k (190^) 

I L R 84 Bom 416 

5 MaiQtenance successive suit 

!oi — BnUipatra held not binding m prettoua anti 
— C^aim fcfMcd on same doevrnent t» later suit if 
mainiainobh Where a previous suit of the 
plaintiff for recoverv of maintenance alleged to 
nave been charged on property m the bands of 
the defendants a briitipalrn was dismissed upon 
the finding that the document had as between the 
parties no effectual binding power oser the estate 
and did nob affect it m any waj o second suit by 
the plaintiff for a declaration of Ins right to rcceivt 
maintenance under the britlipatra and of the same 
being a charge on the property and for recovery of 
arrears of maintenance iias barred by the rule of 
res jiidicofa Dupoa Prasad Laribi Chowdhupi 
V ^ASHlfiALA Debi (1911) 16 C W N 6 O 3 

6 — Where m a pre 

Tious suit the Court held that he rent was liable 
to (nhaitcement but dismissed the suit on the 
ground that the rent paid by the defendants was 
not lower than the rate at which rent wa paid 
by tenants of adioinmg lands Held that the 
decision that the suit wag not maintainable was not 
res juditala Parbaxty Debya i IfAiaUEA 
hiATU Baneejee (1^12) 16 C W N 877 

7 Decree 1 / »ioy be 

eel aside tio fraudulent on pToof that %f tf uas baaed 
on perjured eiidenee — Pea judiccta bar 0 /— J’enew 
of judgment upon nenlij dtscoi tred eiufesce shotetng 
previous tiidence perjured A decree obtained in a 
suit cannot be set aside in a subsequent action 
brought for that purpose on mere proof that th® 
previous decree was obtained by perjured evidence 
If evidence not originally available comes to the 
knowledge of a litisant and he can show thereby 
that evidence on which a decree against him was 
obtained was perjured his remedy lies in seeking 
a review of judgment But the rule of res judicata 
prevents him from re agitating the matter on the 
same materials or on materials which might have 
been laid before tho Court in the first instance 
Abdul Hug V Abdul Hafe UC W h 655 fot 
lowed Lahlimi Charan Saha X l>ur Ah I L E 
3S Calc 036 * c 75 C IT \ 1010 Venkalappa 
Aniclv Sufctfl ^nlc^ I L E 20 Mad 170 die 
Bcnted from Flower v Lloyd I E 10 Ch D 
u’- Pofck V Word 3 Ch App 25- Baker x 
II ordswortk 67 L J E Q B D 301 rebed on 
Aboiiloff X Optnheimer L E 10 Q D D 205 
lodafav Lanes J E 25 Q B B 310 Pnesfman 
r Thornat 9 1 D 210 Cole x Langford [7656] 

2 Q B referred to JIOSCTri HuQ t bCBEV 
TEA Nath i ay (1012) 16 C W N 1002 


CIVIL PROCEDURE CODE (ACT XIV OF 1882) 

— eonld 

SS 13 30 — Decree tn aviti under 

a SO-^Order tn exeeuiion not binding on persons 
not acluallp brought on record — Ees judicata — 
When judgtnenta obtained in one capacity binding on 
the same persona in another capaciiu Where a 
party to a suit is allowed to represent others under 
B 30 of the Civil Procedure Code the decree will bo 
binding on those whom be is allowed to represent 
But an injunction 1 personal in its nature and 
where such a patt\ disohevs an injunction and is 
proceeded against in execution for such dis 
obedience an order in uch proceedings will not 
bo binding on those whom he was allowed to 
represent m the suit W here a trustee is a member 
of a sect and his rights as trustee are linked with 
and subordinate to the rights of the ect a decision 
on the rights of Lis sect fairly obtained in a suit 
between his sect and a rival sect will be binding 
on him m his special capacity as trustee in a sub 
sequent suit between him m such capacity and the 
rival sect Judgments tn personam in general 
bind only parties and their prme But the 
lelatiOQ established between them by a jud^ent 
I in tho absence of fraud or collusion conclusive 
against third partie SsisnASA AIYA^OAB i 
APAtAR bllMAASA AltAVGAR (IQlO) 

I L R 33 Kad 483 

SS 18 43 — 

Mortgage — Prirr and 

auLaequent mortgagees— Mortgaged property brought 
to sale and pvrekated by eae} mortgagee ««pcrafr?y 
the other not being maae a parly — Sutf 6y prior 
mortgagee to bring to sale part of the mortgaged pro 
petty tn the har>d> of the aubaeguent mortgagee to 
recover unaaliafi d balanc of f^e mortgage a bt 
Hie prior toortgaeee of mortgaged property 
brought tbs whole of it to sale without impleading 
the subsequent mortgagee of a portion and 
chased the mortgaged property himsclr The 
subsequent mortgagee m turn brought % portion 
of the mortgaged property to sale without implead 
mg the prior snortgi^ee and also himself became 
the purchaser The prior mortgagee after an 
nnsucces ful attempt to recover from the subse 
quent mortgagee possession of the mortgaged 
property so purchased sued to hrmg that property 
to sale for the realization of the unrecovered 
balance of the original mortgage money Held 
that the suit was mamtainahls and w as not barred 
by either 8 13 or a 43 of the Code of Civil Procedure 
(7662) Shau Dei t Baljix Sikch (1009) 

I L R 82 All 119 
— _ _ jjfj judicata — Dis 

mtaaal of suit for redemption of a mortgage — Second 
suit for redemption of another mortgage of the same 
propertiea—Cml Procedure Code I90S a 11 

0 II r 2 Held that the dismissal of a previous 
smt for redemption of an alleged oral mortgage 
was no bar to the institution of another suit for 
redemption of a written mortgage in respect of 
the same properties of a different date Thri 
lailat Madalhti Eaman x Thiruthyil Ertshen A air 

1 L B 29 Mad 553 followed Kasi Sauai i 

Ahmam Begaii (1910) 1 L R 83 AU 302 

S3 13 and 44 — 

— — .. Suit 61 / a ilahomcdan 

to recover a portion of lie house—Pnor suits with 
respect to other portions— Fes judieafa-~Oifl—\o 
estoppel by judgment in suit commerced after the gift 


( 
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DICEFT OF CAFiy 
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CIVIL PEOCEDVEE CODE (ACT XIV OF 1SS2> CIVIL PBOCEDUEE CODE (/ CT ZIV OF 18’2) 
— ec I'’ — confd. 


• f*. 13 ird 44— ft-rfV 

—Pnrttv tn t* eft — Hit ^ r tf ravt ttf jn 
A pne* d cf c»Bctt r* ttpp**! •• 

I’* eg pnrr m \ ^ • jcd-ir ci obtuc»^ in 

*n »"» n t d t »*t« t!.» 

p't A ' ibottMia fUini £ Lirt. tnt clarcrd 

tLe jToj»TtT m »Tjit *• tf » L« 7 t e fuLn m tte 
gic" nd tbit L • omL L»d t t iW to tbe ito* 
j^T -wLich ib^ I^rjone'! to ci br »»t 

c' g- t to tbe {li-=ti2"i die bi*-r eitrot la lb» 
sure ra.t ccs tbit fa* dio b r LiJ obli o»d 
a •■ood t 1 to^be t cm bu E:o*beTas4 

be »-« eat tied to tbe pxi t-tr at tbe dtt.-lt*Ta 
fatbe' J/m«i I /■* f'tr t ot^ Oct rel Tntt 
Ctmj^y T B t r 1 "ftrf* Look e i Afr-tf 
Conj-arv illJI) 1 I k u ^ j« Tkc a et Land 
ctc^CoiKja yr Cxd Z B ’’ B ^ aBd 

TLoA Elen T a r Za'9« I L B *0 K‘ 
foDowod. \ihVL Aixj r '’liteis Asort 
Hr (I'll) 1 L. B 35 Bora. 297 

u IS. 2M— 

S Dr'^rr, aKr^axEyT or 

L L. E. 29 C»!e, 2C5 

c 13. 244— 

F Pes Jm '■ATA. 

L L. E, 2* AIL 4£5 
. C 13, 462—/ t }*di ati — f~oT^Tt 

La d*— 7 trU a f^/'7 

ffr e j tHytjC/'trtr- r — Lo 
t*fmf tryart « —31 %/jr—Fary 1 /n 

cfC/trl « a- t for tb b-rtitioa ol a n .**• »a» 
ca tbe J tt tbai tb vl't-* trat ici artil I* 
frtt li^*"** tb» arrsc"»c -c artb Oorereseat 
bad aU a j’g tbat tb te’taQ.v s^osb ^ 
ibooldLej aJ/f^I'Oa 0 jr^Ticeet f^tbe 

Ued r"T*iiis ani, Wane* jn a emto’-t 

rs. ie4«e»a tie pan et It trat b d tbat tie landa 
la tbe TiLae- »«»• c/* d-T otl eiJr tl* yrAL a 
tbere'5 »•»-» Tb* peenr*! r - 1 vai <'•-’''•4 m 
tense jf a corsiTOCiit" Acun rt-eea patr toit 
Tb goard-an ci tbe taJrjt Lad a^Led to tb 
Coon tfa^a- the* L bad sj « to keep all 

tbe Iiadi j j nt tbe ejcot rot L-* iba*- ol 

tbe peoC c aad tbe C ^ort bad made tbe ea'*one 
»ei3t tbat tbe ap^licati^ Lad l>eeB abywtd and 
C>d la tb *jit // M tue j ea tbat 

tbe anar-ejceEt a*dtLcr tbe re'atjoi.* t<et»»eo 
CoTeTTBent and tbe t—acta-Jc-ensEys toold od 
be rez rded ai dneroJat^ -a ol tbe r^la loca 
ledwem tbe tmsfita i t r tc //tfd Jnnber tbat 
tbe d*>eiBCFa in tb« j«noct fa) arat ptaeed in iLe 
tercia of a coaprosaae tber* wa* to Jfeae 
raiM-d and to af'jod.eat -a oa t Le la^e^ n Lnber iL* 
Tilla" »ae mpartible. /Wd also tbat tbe 
Coart « fujetijn bad n t been oVa ted iasd*T 
f trs ol tbe C''t' 1 Iroe*.Je.* 
lt-2l tot! c-ntpeeis ee to eiU L a 13 .-J ▼« a 
jaftr Tbe tsen 'art tbat tbe pj-i « arttled 
asorr ibeiEiielTta hv ccmjtjs^nr- jb/J tie latda 
tbcmld £ d I'e djnded. bat that iter ,» ^ 

tie jec£ f totld Bot J3 law iirtar* tb ibirarte 
cf ispartib’btT to tb eieate leput 1 / ..It Be"! 
enre oat of a' ise tje<ial tefrt t l/r a •ice e.xexaL 
faiti’T O' 1 "oal rat on I anie* cat. ji ttsbe aa 
cftaJe iKfian b e wbxh it fan I * Jt « co jat-d 
to rebbe jvl^T I revel Vetter Jof{ inn 
nlor T 6 ;«/ //on /cxii Pover Ze» L. F J A 
“7 1^ »ed. Pieoj ran be sa/i r i A3)r£SAi 
l\ieEEa£CAi (1*^11) L L. E. 26 Best. S3 


■ “ ' ' ' tx 13^ 525 525— E'$ jxdc<L.a— 
Ori t t Jut »7 to fit art auvrd on tir yTjuri oj 
mr jniuct oj arl Ualort — Fu>t yetrf wf to trjir « 
tt avari Htli tbat the ndnwJ of a Coo'd to £le 
a inrale avani on lb* grooed of 
cf tbe arb Iraton will e I ojeraje ai jid c'a 
la rwpert of a rviju^ar-Dt §ait htjc it tj tzJcnt 
lie award. L/(Ja t Ot^iri Da jot J L. B i, 
AO /•<* Eat I Lam r Lalu Lai JB jrttLly 
^e< a il^0„l 2wi atd Luart Lai t Furn Lai 
/ L. I Si Ml tl followed. Clulan Elat t 
ilulatntaa^Uoua n I L P "jCal 1' r*^ ned 

to 1 rMl Lii r I>r£CA I tasaii (l^ilOl 

L L. E. 22 AIL 484 


^^— — — tx. 13, 629^ B 4 jui tafo—S* t fc/r 
ixlatat jn cj truil arj oJ yroyrty t/enyrtt d in 
»l— Party to tu } eu i not conydttt ful yu r ly 
tod uy txrAtr tc tJ truft Uiti iLat a jenta nio 
bad b*«ii a party to a eait jaider a of tbe Cod* 
ofCbTillroco^ure tbit taabicb nut tbeenstmee 
of a waqf and lb* pnJjertT cCDpnstd tbere a 
bad tera deiCAmb wa* nrt coapnest la a ftb- 
aeqoeet aojt for ejericetf c' tb* d fendaEt itra 
a part cf tbe waqf proj^r to {^lead tbat tie pio, 
pertT saa juot waqf Cla^far Uutam //e r 
leicor UuMfti J L. B 2S All JIS re'emd to 
Hasosaxte 'Jrauaeap Irion. (1^11) 

I L, E. 2? AIL 7./2 
C nl ProctAvr Cod 

l/Of * yS—VaJ—Al^riel or cj vajJ f>rofitrf — 
Full tj 1 1 at 4 tu I al uaS at ard /jt dteterttf vn 
Ilut i*yj»ny it itaoJ—B '■It 1^ n If Id tbat a 
uut by two 'lobtBcadat* f •* a dniaraUrt] il at 
a c^ain prvjertr u aaqf a&d Ij art aa.r'e tbe 
ab«aati/B td *Pib ynj^-rtr Lt iLe pent^ n 
<t«j- tleewf i» ert a r") rvs teyuivi 5 t t 
of lie Ct>d t' Cinl P/ote^oje Ife.‘i or I. 22 cf 
the Code of < jTil Prtin.'i.re, 1 •'08 atd u eais 
tunable witLoat jiuraxtsva obCai&ed end r a. 
cf tbat Cbd_ Mulavivod AlduUak Alan t 
i allu / L.S SI AU it“ JanaLvdA nr JIuj aba 
Uuta n J L. B Sv All C 1 and I on Uutatn r 
Fajun LalLntIna J L B St L/tn J~0 i owed- 
1/A507xiaar r rnuexap Aar * xtae " 

L L. E. 23 AD. 


1 15 — TbjiBerti.a rtdeTt to yniee^L e 

cijTaDdd.^n I aff*<rt tb" jenad- di'a cr'Cocr'B 
of b-"ier rrad Tayicn '*ajsi r Jaiakeae 
14 C W r 322 


X 19— 

Af JrzLPiin y L. E. 41 L A. 197 

X. 28 — Ttf' Jjr ntxfjtn •> — 3o er t 

jAid r w/er eta rat aya nef leveraj in 

retje f «/ aarr ma! rr~L m a! jrt Aft EH tl 
Art C — *-»if to rt-'-^ pie laio—3lviry w/»»e 
at in. »o t Aid g~"rT 4 by Art C2 A m-t to 
T—orer tbe eOEA-'*en-ra d f a" a ail" wb. b it 
o' IT t A TO d « r •eren^td br Art- tS o' b- II o' 
tl L-s-taje® >rt aad entt b" bro-^bt wi b-s 
3 Tear* frtin tbe da e when tb» Jr— 'bate m iier 
wcapud, //aiTTtoa /'oB.rt T I!a *voaXr»d r 
J L.B JjCal /. f Hewed, E ulr-^ ^err CT 
T t o«»<rr I L B SI Z'oi t HA fc>-~we«l, A 
|rrt'Aaed»os3e ISC' f m. Z. and jwaI tb yertitse 
teener Oa pnxee<i-.r to take je'eeefrA^ be waa 
o’ a nie*e4 Iit >' aad !•» yA a fA.e.deed 'rtB C 
fAT^s ceni-d -eat •£ fo* tb" »ile T^ea lb* 
feentd »a T*» eon^eded, D radert-ek to r^* 
Lack tbe pc— it»e o.'oaj Ins B wb- i wa» £ -t 
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{ 524 ) 


CIVIL PROCEDURE CODE (ACT XIV OF 1882) 

— contd 

• • 3 IS—eoncU 

had been dedicated to charit% and refused to 
uphold hia claim as owner The plamtiO declined 
to adopt the Court s suggestion to modify his 
claim and be content to a k for a decree for pos 
session as manager and his suit was therefore 
dismissed Five years later he filed the present 
suit claiming po session os manager Utld that 
his title as manager was ono which might and ought 
to has e been put forward in the previous suit and 
that his present claim was therefore ret judicata 
If a plamtifT is suing in a capacity >n nhich he is a 
stranger to the capacity m which he sued in a 
former suit his claim has no proper connection 
with thst former suit and the Civil Procedure 
Code (Act of 1882) a 13 does not apply 
Haboosah Pakji t McLJi SIahtTiAN (190^) 

I L R 34 Bom 416 


5 — — Maintenance successive snit 

for — Britlipatra htld not binding t« prenoua suit 
~~Claitn boAtd on same documeiif in later tutt i/ 
mnintainoUe Where a previous suit of the 
plaintiff for recovery of maintenance alleged to 
hasc bten charged on property in the hands of 
the defendants b\ a brtllipatra was dismissed upon 
the finding that the document had as between the 
parties no effectual binding power over the estate 
and did not affect it la any way a second suit by 
the plaintiff for a declaration of hie right to receive 
maintciianco under the brithpalra and of the ssmo 
being a charge on the property and for recovery of 
arrears of maintenance was barred by the rule of 
ret jvdicaia Dcboa Pbasad LAirtPi Cnowontrai 
r bAsiitOiu Debi 0911) 16 C W N COg 

G — — - - here m a pre 

Tious suit the Court held that be rent was liable 
to enhanecisent but dismissed the suit on the 
ground that the rent paid by the defendants was 
not lower than the rate at which rent wa paid 
by tenants of adjoining lands lUld that the 
decision that the suit w as not maintainable was not 
res ;«rfcn/<t PAnnsTTY DebYa t Matuciia 
Lath Ba>erjee (1912) 10 C W K 877 

~ 7 P erte •/ may be 

itt aeidt o» JravduUnt on proof that if it war bared 
on ptrji red tridtnce — Pcs jiidiccM bar of — Renew 
of judjiitnl upon ntitlj discoiered etidence ehoinnj 
prerione et iifence j'rjured A decree obtained in a 
suit cannot be set aside m a subsequent action 
brought lor that purpo«e on mere proof that the 
previous decree was obtained by perjured evidence 
If evidence not originally available comes to the 
knowledge of a litigant ond ho can show thereby 
that esidcnce on which a decree against him was 
obtained was perjured his remedy lies in seeking 
a review of judgment But the rule of rtrjvdicata 
prevents him from re agitstmg the matter on the 
asme mstcnals or on raatcriaU which night have 
been laid before the Court in tbe first instance 
f//i7r Abdul Haft lit II A 605 fol 
lowed LalhpM Charan ‘•aha y ^t(r tit J L P 
itCale 03C e c lo C U ^ 1010 fenlalapjHi 
Afl tl V Sutia ^o eZ I L P ’0 J/ad 179 dis 
Bcr cd from Tloxerr v Lh jd L It 10 Ck D 
i. Pa'(k T ]Vard 3 Ck App 20 Paler x 
II verih 67 L J P Q P P ..01 relied on 
d' «Z j7 T Openhe m r L P 10 Q P P 295 
I of 111 T lava I P .SQ D P 310 I rittlman 
T TAomo, 9 1 P ''10 Colt r Langford [MlSJ 
k tt *6 re'errt] to SfoscrvL ffig r Sviiet 
fBs Natu I IT (10I2) IB C W N 1002 


CIVIL PROCEDURE CODE (ACT XIV OF 1882) 

— eonld 

ss 13 SO — Peerte tn auifj under 

t 30 — Order in execution not binding on persona 
not actually brought on record — Pea jvdtcala — 
n hen judgments obtained in one capacity binding on 
the same persona in another capacity Where a 
party to a suit is allowed to represent others under 
8 30 of the Civil Procedure Code the decree will bo 
binding on those whom he is allowed to represent 
But an injunction i personal in its natnrt and 
where such a party disobeys an injunction and is 
proceeded against m execution for such dia 
obidience an order in such proceedings will not 
be binding on those whom he was allowed to 
represent in the suit W here a trustee is a member 
of a sect and his rights as trustee are linked with 
and subordinate to the rights of the sect a decision 
on the rights of Ins sect fairly obtained in a suit 
between his sect and a rival sect will bo bmduig 
on him m hn special capacity as trustee in a sub 
sequent suit between him in such capacity and tbe 
rival sect Judgments lu penonom in general 
bind odI\ parties and their prme But tbe 
relation established between them by a judgment 
M in the absence of fraud or collusion conclusive 
agamst third partie SEisnASA AItA^0Ai* t 
ApaVAS SbINRAS* AI1A^0AP (IDIO) 

I L R 33 Mad 483 


ss 13 4’— 

■ — ■ Mortgage — Pnor ami 

aultrguenl mortgagees — Mortgaged property brought 
to sale and purchased by each mortgagee separalelv 
the other not being made a parly — Suil by prior 
mortgage to bnng to sole part of the morlganed pro 
perty »a the hands of Ike subsequent moriga et to 
reeoter unsatisfied balane of the morigag debt 
The prior toortgat'ce of mortgaged property 
brought tho whole of it to sale without impleading 
the subsequent mortgagee of a portion and 
chased tbe mortgaged property himself The 
aubsequeot mortgagee m turn brought a portion 
of the mortgaged property to sale without imjlead 
iDg the prior mortgagee and also himscU Vecame 
tbe purchaser The prior mortgagee after an 
unsucce«sful attempt to recover from the subse 
qoent mortgagee pos«C8sion of the mortgaged 
propirty so purchased sued to bring that property 
to sale for tho realization of the unrccoiercd 
balance of the original mortgage money Held 
that the suit was maintainable and was not barred 
byeithcrs ISors 43of tho Code of Civil Procedure 
(1832) SiTASt Dei t Bauit Stvcin (1909) 

I L R 32 AIL 119 
- Pes jvd'eola~Dis 

missolof suit for redemption of a mortgagt—Second 
auUfor redemption of another mortgage of the same 
properlita — Cnnl Procedure Code 1905 s It 
O II r 2 Htld that the dismissal of a prei lows 
suit for redemption of an olleged oral mortgage 
was no bar to the institution of another suit for 
redemption of a written mortgage in respect of 
tho same properties of a different date Thn 
latlat 2ladalhil Roman v Thmth jit Krishen A oir 
t L P 29 Med ou3 followed Rasi Sihai * 
Abmaoi Becasi (1910) I L. R 83 All 302 

“ ■ ■ — fS 13 and 44 — 

• gulf bj a Mahimelan 

to reeoter a r-orf on of lie hens — Pnor sv Is trilh 
respect to other portions — I es judicata — Gift — No 
estoppel by Judgment in suit eommeneed after the gift 
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DICEST orCVSES 


( B C )] 


ant PROCEDURE CODE (ACT XIV OF 18S2) CTHL PROCEDURE CODE (ACT XTF OF 1832) 
— <{ — eoniJ 


■ ■■ - ff, I3»n4<1— 

^Fnnfjf tn ft a <—1/ ' rirr rf taunt tf ert on 
A pncr cf rrcjyrtr ftnntt r«teffr^! •• 

rip pniy tn I v » j« ) irrnl »>) l«inM] in 

*n rrt tlie <!onor tc mnrr<x»l •hi-r Ibe 

pft A 't»hom<^n pUirti'! litinj fr»t tUnrnl 
ite rFfTK-rtv in init •» tJie I nr of hn f»tJ rr en lb# 
pTOtind tl #1 b • niotbr hid no t iIp lo t) e |'n> 
pm\ utich ilo it.rpofir.| to di po»r ct 
of pi t to tLe {’aintilT* dixifhlor MOroi in lb« 
Mire Mit conicn 1 Ibit bi» tlmpl trr li»i ol t»«nr<l 
« pood title to jlie rrof'-rtv from 1 it notLrr sn 1 
Lc »»» c'titlod to tie profit T #i ll e «)«i.pl>trr • 
/*t) rr J/rrroTif It Jfirtt wttl a J ( trtral Tnitl 
Cowf-o^y T Pirtr Plait "^rati Ijotta a i Afiatu 

Cpwr-**" 5 t o o r>f ^o^o^ U J 

lit Cowf-atiy V Coorf L P " P I 13 »n«l 
LUahJ^lanv ilt'^an I I P K dM /(»v 
fo’lotrod 4iinix. Alu r '!usn*'« Aentt 
Ilrsti't O'*!!) L L R 24 Com £97 

— n 13 £06— 

^It DtCECE iVEfpWCVT or 

I L. n 39 CaIc £65 

13, fill- 
s'* Fes Jriuc*Tji 

L L. R 3- A!L 485 
— .1 M 13, 462— F't jv^tela—Coattnl 

rfffffr— Lfltrf*— Tttorft »«^<rnrn n j'Oj xy had 
rfrtnvt}0 tilj to Corrmr-^rf — do ntl th ttlj 
iteotnt imporh'l ^ OTXj 0 1 /— J/ n-’r—'onrJ n 
cfCevrt A iuit for tl t |>4nui« n of « tilltre 
roii'ted on ll e I let ihtt tl e rilU » a in i anil le 
frti 1>»etn{e tie an'fln''eni nt « (h < o« mment 
b«d all alonp Ij^n tl at tie tenant* in common 
■bould le jointly reajvon^il 1« toOotemnient (or llio 
fan! rermue and t to dlj l.eca«‘e id a rrerioua 
emt l«t«een tie jiartiea it ira* Itcll tLat tbo land* 
in tie rillapc troro not diriiifl only the nro6ts 
tb roof were Tlie prtMout luit wat decid d in 
terma of a comproinite A minor » at n partt to it 
llie guardian o( tie minor liad applied to tbo 
Court atatinp that be had no objection to beep all 
the land* joint yrOTidcd tl e minor pot bn fbaio of 
the profit* and the Court lia 1 made the endoree 
ment that the application had I cen slloued and 
filed m the suit Ihld overrulms tbo pica that 
the arrangement aottlinp the relation* letween 
Gorerrment and the tenants in eomiaan could not 
be repardci as d termination of tbe relationa 
between the tenant* tnler te lltld forlber that 
the decision in the prenous suit wa* pa* ed in the 
terms nf a compromise | nt there na* no issue 
raised and no adjudication on the issue whether tbe 
village was impartible Held also that the 
Court a eanction had not Iccn obtained under 
K 4r2 of the Civil Procedure Code (Act Xl\ of 
18%2) to the compromise to which a minor was a 
partv The mere (act that the parties settled 
among tbcmaclvca by compromise that tbe lands 
should not be dmded but that they should enjoy 
tbe profits could not m law impart the character 
of impartibihty to the estate Impaitibibty must 
arise out of some special tenure or I y some general 
family or local custom Parties cannot male an 
estate impartible winch i* partible It la opposed 
to public policy Iinoyal llojion Jotlt Baya 
rilarv C oial Han JotJit Poyanlnr L It 30 I A 
77 followed liRoasaan BniKSjt % BfaMBnat 
^lc^HaD^aI (1011) I I< R 36 Bob. S3 


, , .. fs 23 625 826— Fra jadifo/o— 

Ordff rr/uamj fo p/r on airird on (He ffrotind of 
eatttotrd ft ej arbitralori — iub/tynent t«il to er/erte 
tftetrard lUld (hat the rrfu al of A Court to fife 
a pritate award on the ground of misconduct 
of the arbitrators will not op>erato a* rra yudirefn 
in respect cl a »u) sequent »uit brought to enforce 
the award Plcla v foiied Dayal I I ! C 
it! JSC Kohl Pam v Pabu Int All lUtlh 
hofr* {Jj03) 3i and In ani iol r Auiyi Lai 
I L I SS iU 21 followed Chvlam Khan v 
Jf«fanNo<///twroi« I L P OCelc IC refcrrtd 
to Kixji bsL I Jirroa Inasap (1010) 

I L. R 32 All 484 
— — - ii 13 839 — I ft )uditttla—’ta\t for 

dtelarol on of trvil and of ftojirrij tot ;ri«<f an 
1/ — J atljf to I rA avif not r ntjcitxl tybifqvtnlly 
lodt y rrn/rarr o/ frast Held that a jicrson who 
I ad Ifcn a pvirty to a suit under * 830 of the Code 
otCivii 1 roerdure IhS- in which suit the existence 
of a waqf and the prdjicrtv comprised therein 
bad been declared wa* not competent m a tub 
eequent suit for eiecimrnt of the defendant from 
a {art of the waqf property to plead that the pro 
wrtv was not waqf Cfn agir f/asain AAnn v 
)<rieire J/aaain I L f “S AH I! referred to 
Maxonaet r )Iiiia>imap favaiL ll'dl) 

I L R 83 AH 762 
- f I / Of dire Code 

/0/)« t O' — Unjf—\l lat I f ll iqf jrropttll^ 
Amr to 1 1 a d h al / r i ir d fur a elaralion 
that ffo; iij I 1 aqf— / /A/ to Held that a 
•uit iy two Mulieniinadans fur a declaration that 
a certain jrojirt* is ua [f and to set aside tho 
alienation cf such prrjirty 1\ tho perront m 
chartre thereof ■* not a suit contimplated by s 639 
cf tbe Code cf Ci\ii Iroccdure 1862 or a 02 of 
tbe (ode of Civil Irocetiure 1008 and is main 
lainaklo vtithout permission ol tamed under s 39 
of that Code J/wAommad IbdiffoA Khan v 
Kalla I L P '*1 Ml 15 Jamal vd d nr Jlujlata 
Hatain J L 11 S AH €31 and Ka 1 Hvaain r 
Sayan Ballritlva / L P '>4lom I 0 followed 
DasQMiiiAY I MiitASiiun Asu Ivasar (1011) „ 

I L R 83 AU 660 

s 15 — Till* section refers to procedure 

only and doc* not affect tho jurisdiction of Courts 
of higher grade TaKaor Majiii t JALADirAR 
DfABi (IDOJ) 24 C TV 2f geg 

8 19— 


See JiBisnrcTioN D R 42 I A 19? 

■ 3 28— F«Jf for mirjoinder— ^{| 

yoiader tcAsre claim* iij;ain»f eeieral defendant) u 
retfeci of tome nailer — Linitahon A I Sell 1/ 
Art C* — Slut to reeoier pvrehase — Monty ahert 
tale ab initio loid yoierned by Art C* A suit ta 
recover the consideration paid lor a Sale wIiJaI. i, 
«6 SBifio void la co\ emed by Art C2 of bch II tt 
tho limitation Act and must be brought wui. * 

3 year* from tho dato when the purch«e,Bse „ 
waspaid Ilanxtman Kanxal-o ifanumoti ir 1’ 

I L R locate 123 followed ArisAna"f/i 
v Xonsnn I L R 'I Mad 8 not foUn*,/ ? 

jnircha ed eome land from Band paid t^nn.i ^ 

money On proceeding to tale posss^^ 1 ^ 
obstructed by C and he got a ** 

paying consideration for tl ^ 

second sale was cone) tP 

bach the purchase money ^ 
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Civil. PROCEDURE CODE (ACT XIV OP 1882) CIVIL PROCEDURE CODE (ACT XIV OF 1882) 
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S ZS—contU 

don« A who had paid th.s purchasQ money twice 
brought a suit against B 0 and D to tecOTerlrotn 
Bthaamoantpaidtolum if be should be found not 
to be the owner or in the alternative it be ehoald bo 
the true owner to recover from C and J} tho 
amcrant paid for the aeoond sale lleU that (bo 
suit was not bad for misjomder S 28 of tbe 
Civil Pro odure Code authorises the jomder in one 
suit of several defendants where the rebel claimed 
IS sought in the same matter although tbe eausea 
of action against them may be diQereat Aiga 
tSurai Rowthm v Sai%tem Mttra Rowihe* I L f 
SI Mai 253 followed Kotvobi Basm Reooj 
t TALLafBaoaoa Xaoauua {1910) 

1 L R 33 Mad 39 

■■ ■ ' 5 39~* 

See CiniBcn • I L R 3S ISad 418 

Bee 8 13 • I L R 33 Stid 433 

— — Right to a viHtxgt path 

way— Distinction between a pvhfic highway and 
a Village road There is » distinotioa between a 
public highway and a village road and a suit under 
8 30 Civil Procedure Code 1883 la matacainable 
when a right to a village pathway is the subject 
matter of titigatioa even iq tbe absence of special 
damage CAuni Zal v Ram Rttitn S/iahu 
I Z Jl 15 Cale d$0 roforred to Kau Cua&i'c 
K aasAB V Ra-u Kussab Sardar (1012) 

17 G W K 73 
^—.-.———Parties— Perjoas 
th earn tn’srest to the extyect m-t’ter «/ the 
eart Whore numsrojs persons are stmtlariy 
interested in the subject matter of a ocit a suit 
broj^ht by ove or mo e of sa h parsons for the 
pro estion of the rights of all is not bad be auso 
the pUintiSs aaiy not have ebtamel the p rm>s 
Sion of the Court nnder s 30 of tbe Cole of Civil 
Pro edure 18S3 to sue on bahalf of all tbe psrsout 
so interested Zafargab ^fi v BakK avar S *7^ 

J L R SAll 437 aadflsyafis'Prhj/iav flj'afe 
Li’Pj %-it I if R 2iCa'e 3/5 fohowej Qnavv 
r Baiaxra (1919) X L R 32 All '231 

— ss 33 37o-*-Bj6rs7.enf su.f filei 
hresch c/ con/ifiea os wWh permiwios to 
toiM aw precto-ts sail piece— /Jiyli of ot4 «ol o 
to $is [6r ftunjJ/aei nlhtr tosun i witf r e 
S3 OiCil Proreiire Oaii Wboro pscoiissioa to 
withlraw from a suit with ieavo to bring a fresh 
suit was given to a party on oondiiioa of costs 
being paid within a certain tim* saoh party on 
failing to fol&l the conditions is pro ludei from 
bcirtjiag a frosb sjif Aditt i i d/afht v P&rahiirt 
Ma'h I L n 51 Oak 935 dutingaishei A 
pariiA who it no a tenant cannot maiatsm a 
*nit on bebiU of tenants under s 33 Civil Pro e 
dare Cods ItsseaT Its tea e Saocvpa Mnosar 
()9»} X L B 3) SStd Sa 

— — — — IJ 30 833— 17-</ that a suit by 
2 Mahossdsas (or a <ls lantien that • eertaia 
p apjrty is wa-^f and to set aside the ab nation 
a* «4 h prop«*ty by persons in c'lsrgo th eofie 
no a suit contemplated by i ti33 of the C^ia of 
Hs Of ». p of the 1933 Cede and IS ravifttninabde 
• tboit permission under • 33 Dasov OriAr v 
MmascuAD Abo Nasak 

X L. B 33 All. 683 


S 31— 

Set LiMiTATio’r Act 1877 ss 22 28 
1 L R 34 Bom 91 

ss 32 53 582— 

See Pabtie; 1 L R 87 CbIc 229 


— — — SS 35 S7— Fkiderduly appointed 

— ippoeniment of aulhon ed aggnt—^tgaatare to 
execiiite-t p Ulion Where a party to a suit author 
lies an agent by special power of attorney to 
appoint a pleader to sign eTosution petitions a 
pleader ao empowered by the agent is a pleader 
duly appointed to ac on ms (the party s) 
behal£ within s S3 of the Coda of Civil Proce 
dure aud the petition signed by the pleader but not 
signed by the party is a duly presented petition 
even if aoithec the agent nor the pleader is a 
tecogaued agent withm s 37 ‘[Jadgmeni of 
the High CoiH reieretd] TamcTR-raATASAMl 
Irevaan i PtvADAt FittAi (IWi) 

I L H 44 Mad (P C ) 736 

s 37 (a)- 

Su AiTORNBr J L R 83 Mad 184 


— ~ss 42 43— 

Set Hcsuaso a'io Wife 

I I. R 33 Cale 629 


s 43— 

St s 13 
S Mobtoao* 
S t pABTlTlO-t 




I L R 32 AU 119 
I L B 87 Calc 589 
I L R 36 Mad ISl 
• Cittf Proeedare 


Cede 199S Seh 1 0 II r S—Comp tenee to gut 
Uate to omil remAiet or eplii ehimt no hmilid bp 
pe untai’tf gurndielion of CoAff— >2»if for «urp{ts 
eoUeeitont mdt 6/ snnrfisMe— tmitofioa— 4ff Vo 

/To/m/ 5 \ ti iri m—itt Vo XV of tsrr 

Seh U !rft m /W— lefVo IX of 1335 Seh I 
4rtt 105 103 The oorapelonce of a Court to give 
leave to- a plamtiS to omit to sue (or a relief to 
which he mar be entitled is not ejected by the 
pa uniaiy value of tbe relief in respect ot which 
such leave is soaght A Bait bv a mortgagor 
after the laortgaze has been aatished to recover 
surplus colic tionf re oivedby the mortgagea may 
bs brought within throe years from the time when 
the tnoit''S'»or ro eaters on the mortgaged pro 
party under Vrt lOo of the second Schedule to the 
Lusutatcon Act of 1S77 (Soh. I to the Zamitation 
Act of llK)t} an 1 there is no restriction ns to the 
way in which the mortgagor mav obtun posses 
■ion. Ram Dm v Hhtp Smgh I L R 30 Iff 
2»> dm jsiod ilEiu«Mi& Faitis AU hiii’T 
V KAttn Srvoflt f JSii)) I L R 33 AU 244 

2 Sul fo 

lien—Sof dii'itisf i apit the grot^ thit plamliff 
hat fadoi to prort hit pottetsioa—Sabttgieal s ul 

for pm Mtot Ih'i that the distniwl of a suit 
for an injunction in mips t of certain property 
upou the grojnd thnt the plvnliH hu not prorei 
his pnssoHton of th" property in reipo t of which 
the mjAn tiou is soajh is no bsr to a sabsoiinont 
•ait fo pnjiaision of the same property Th« 
pnnciplo of the de isions in Darbo r Kttho Jfii 
/ A n 2 dll. 355 SartJli r KimJ iJtVari JytU 
I t n 5 All StS and JfoVua Lai r /flaw 
/ 43 J< ^If 3f» followed BiwdB Aw v 

dOKUb Mi3» (1911) I L. R 34 All. X72 
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CIVIL PROCEDURE CODE (ACT XIV OP 1SS2) 

— «>*f4 

' ■ f 43 — fCrttl. 

3 — ■ ' - — Portion cf rbiin 

--/rff*Jtciiie2 poiM'io’i — Cin7 rntt^aft CoJt 
O // r 2 ("J. G »ho »»» the tes&nt o! 

• h^'ldia? djed Irtnaj » cio her tad a d*a hter 
I'Clh cf the toiae nirne The r*Uinti3 roed th® 
iact*'er •» reprcmtiag G for arrr*r* o* rent for 
1313 r®.1i and ohLuncd an ex pnrtt decree In 
rer'e-ct cf the rear 1314 he rstd the dia^hter and 
clamed a decree The d«ree In re«pccl of 1313 
»-ai »cl awde and at the reheanos the daughter 
vat isade a party It m (mnd that at the time 
the ybintjd brtWpht the tail in reapcct of 1314 ho 
vaf not a wre th.tt the danghter vjw the tenant in 

1313 IlrU that the platnti'! haTin; no know 
led-e when he lirwa ht hit auil in respect of 

1314 that the dau h rr wa* the tenant in 1313 
could Itot he aaid to hare omittc<l to aiie in irepect 
cf that jrar and the tail /or 1314 was not ).armt 
Ir the pronsiona of «. 43 of the Code of Gril 
Proecdjre (lf.5i2' tnuiaof /,i' t Irt'iaA Jlittai* 

J r JS I A 106 1 L r IS <.oU SOO rcfcrml 
to BxTtx Kc^rall r ilcNM Lit (1010) 

I L. P 32 AU G25 

•4 — ■ — - — Coeirae/ 4e/ • 

dd— Omir io« «l yeirt o/ rav#< of eetion »« a tvtl 
ejiiari a prownoe— p^«r cf t eA oeiimoa 

la ttln/puttl rtl otUf /Toniirorr Tlio 

CBi uca In a prenoui tult a'ain t ooe cf lereral 
joint fromiwrs of a i<art of ti e raux) of action i« 
no tar utilef a 43 of the GnI I rocedurc Code to® 
ajl/Myiuent roil a-'alntt another joint p remseor for 
the rartlon ao omitted Tie •ulto'iucnt *uit will 
llJt he l>arTtd ht the rule Ui 1 donn m Am; v 
//oerr IS SI 4. li 4Jl at that rule it haft 1 <m the 
tseriger of the caufc of action in tl e lud^roent 
Th re can he so eueh mcr'cr nhen the cauao of 
action has not been tutd u(>on The effect of a 43 
ct the Ifldijri Contract Act on the rule laid down 
inAi 7T /loire 13 S! 4 If 4jl that a judginent 
a-ain t one of rcrcril jrint promlsore it a bar 
to a suit a^’amst the othrra ronsilrred PaUik 
J i-LC Nircv r AcATAULur AtTA>OAK (1000) 

I L R 33 S .d 317 

*3 43 and 50 — Tran/f(r of I ropnly 

icf (/) of 18S’) t 00 — S il to ft oter morlgago 
dt't Ly »att oj mjrtyaytl a d ypotl teaftd j>foptrlj 

~Pe€f<« nj-ii 1*1 mortyagel properly atone — Sole— 
Atwjrl renti ed not « Jfieie l—ippdtealion for 
eup/lemenlal tlecrte to rero er laUnee l/y nale of 
oOtr property — IimilaUon — P illtny foruard alte 
yti on* at a late tlaye In a euit upon a mortgage 
dated the 18 h April 1887 <ho plaintill claim^ 
on the 18th April 1893 to re over the mortgage 
del t bv sale of the mortgaged property and tho 
baliace if any from the non lijpothecated pro 
perty of the mortgagor The decree was paosed 
n plaintiffa favour against the mortgaged pro 
peitv alone Tlie amount realised by the sal® of 
the niortga„ed property being insufficient to 
aati fy the decree the plainlifl applied nndcr 
e CO of the Transfer of Property Act (fV of 18S3) 
for a eupplemental dei-rco againet the other pro 
perty of the mortgagor The first Court foond 
that tho claim (or a personal decree against the 
mortgagor was time barred On appeal by tho 
pKinUS he attempted to prove that tho claim woa 
withm time owing to an intermediate payment 
by the defendant bat tho Appellate Coart found 
that the plaintiff failed in his attempt and con 
firmed tho decree On second appeal by the 


CIVIL PROCEDURE CODE (ACT XIV OF 18S2) 
— coa/d 

ss 43 aod 60 — <o"/J 

pUiflUff llflJ conCmunp the decree that the 
mortgage in rjit being cf the year 1SS7 and the 
•uit of (ho year IS'tJ tho plamtifTs right to A 

r rraonal de c ree against the mortgagor was time 
ancsl the plaintiff haring failed to show tho 

E nd on which exemption from tho law of 
:ation was claimed Hell furtlicr that the 
pUioiiQ coni 1 not bo aIIowe<l at a tato stage of 
(he rait to bring forward for tho first (imo allega 
tioni which it was necessary to proro in order to 
■bow that he was entitled to a further decree 
a'^inst (he defendant pcrsonslly Griau lies 
#Atr r VAttAXtAtiALU Icrtiiisfjr (1910) 

I L R 34 Rom 540 

es 44 45— 

6re pRC EsiniON 1 L R 32 All 14 

t 60— 

A<C s 43 I L. R 34 Rom 540 

ss 50 211 212— 

.Sre JcRiSDtcTiON I L R 43 Calc 650 

I 53— 

<•<* lAiiTirs I L R sr Calc 220 

t 5S— 4»n<"Jmfsf of jlaint by 

refernnjto doevmtnt not tncl Jed in lut of doeu 
sae t* retted on At tho hearing of a suit brought 
by tho ptaintiff for the recoriry of a sum due at 
the foot of an aerount the defendant raised a pica 
of limitation Tho plaintiff thereupon applied 
for Icavo to amend his plaint by setiinc out bq 
acLnowle<lgnicnt in wntin^ signed by tho iJefendant 
Within the period of limitation Iho loner Court 
refused the appiication On appeal i/ttJ that 
the amendment shoul 1 hare teen allowed Gtr< 
hAJi RiuwAn t lUKANri KnoossLoitAvs (1009) 
I L n 34 Bom 850 
— . ^ Plaint if may be 

retarned for amendment after itet'tf framed Tho 
mere fact that issues have been framed docs not 
stand in tho voy of the return of tho plaint by the 
Court for amendment under s u3 of the Ciril 
Pweduro Co«lo ( \et \I\ of 18S’) Port Canning 
and local Improiement Co v Dlarantdhnr 9 
O li \ COS Partnla Pratad v Oirija \at7i 2 
C I, J 11 referred to OrtitiTa ^a/oi v MaJtamad 
All I T P "0 dll 44 ta fol/owcd Sssr B/trsA'f 
Das t Rasik Lti. Ray (lOl”) 

17 C W N 989 

• s 54 — Poutr of Coirtlo extend time 

alfcwred— Time if may I e extended ex posto lacto— . 
Court Feee Act {Vll of 18T0) « '*0 — Lmitatio/i 
Tho Court has tho power to extend the time allowed 
by it to put in deficit court fees ex posle facto 
A plaint was filed one day before the last day 
of linutatioa on an msufliciently stamped paper 
and the Court allowed a week s time to put in the 
balance of court fee Tho court fee was put m 
One day (ster than the time allowed and later on 
a petition was put m praying for extension of time 
and the plaint was registered Held that this 
amounted to an oxteosion of the time which the 
Court was quite competent to grant Held fur 
ther that in the circumstances the plaintiff would 
hare the benefit of s 28 of the Court Fees Act and 
the aut was not barred Amir Hossic? Eoas o 
RaSV NaKAK ClTASIO (1910) 

14 C W N 882 



( 539 ) 


DIGEST OPjCASES 


( 5^0 ) 


CIVIL PROCEDURE CODE (ACT XIV OF 1882) 

— conld 


See 1IAI^TE^A^CE Allowance 

I L B 88 Calc 13 
234 — Hindu Laic — Joint Hindu 


Jauvly — Decree obtained against uncle executed 
against nephews — Legal representahie — Limitation 
Act (Xt of 1877) Sch II Art 170 — Apjdicotion 
against persons not the legal representatnes A 
simple money decree was passed against one Baja 
Suchit Prasad Smgh He died leaving a widow 
and two nephews Application for eTecntion was 
made agamst the two nephews hut was dismissed 
upon the ground that the propertj sought to bo 
taken in execution was ancestral A second appli 
cation for execution was made agamst other 
property alleged to be self acquired and this time 
against the widow as well as the nephews Held 
that the nephews were not legal reprosentatives 
of the deceased judgment debtor and this being 
so an application for execution agamst them 
could not be held to keep the decree alive as 
against the widow with respect to whom it was 
•otherwise barred by limitation f eerappa Ck I 
lior T Ramojiramt Aiyar I L R 27 ilad 106 
referred to Ramanuj Sewail 'finjA r Ihngu Lai 
I L li 3 All 517 Oopal t liar Prasad All 
Weekly Aolej (1502) 2^1 and Han v ^arayan 
1 L R 12 Bom 427 distinguished Gyanen&ba 
JfATBBAStrt PaNI JJiHALO BlDI (1910) 

I L R 32 All 404 

8 235— 

<See Bstitob I L B 43 Calc 803 
See 8 230 I L B 33 All 517 


CIVIL PROCEDURE CODE (ACT XIV OF 1882) 
— eontd 

SS 235 325 — eontd 

Cujarat Talukdars Act (Bom Act \I of 188S) 
It may then proceed with the execution The 
evpressjfm managing officer m a 29E of the 
Act IS Biereh a compendious term for the Taluk 
dan Settlement Officer or anj other officer 
appointed bv Government to take charge of the 
Talukdar s estate and keep the same in his manage 
meat referred to m s 28 of the 4ct and where 
tho officer who takes charges of the estate and 
keeps tho same in his management is the Taluk 
dan Settlement Officer the managing officer 
19 merely a synonym for Talukdari Settlement 
Officer Where an application relating to a 
claim Is presented to the Subordinate Judge and 
la forwarded by him to the Talukdari Settlement 
Officer It amounts to a submission of tho claim 
m writing within the meaning of s 29B of the Act 
If the Talukdari Settlement Officer is alao the 
managing officer PcptjsnoTTASi t Rajbai(1909) 

I L R 34 Bom 142 


See LiiitiATiON Act (XV or 1877) Sob 
II AST 179 

I L R 37 Bom. 317 
14 C W N 481 

■^LxmilaUon Act {XV of 


~8S 23, 238 245- 


-SS 235 329 — Oajaral Talukdar s Act 

(Bom Act JloflSSS) ss 2S 20 Band 20 S— 
Deere against Talukdar — Execution — Decree trons 
/erred to Talukdari Se 'Itm nl Officer — Voti/Jcnfion 
of Tnanagem nl-~Subinission by persons haitng 

claims ipphealion for the eonhnuanee of the 

execHhon proe edings against the legal reprwen/otue 
of Ih de ea <d judgment deblof-^Ctrtifieaie under 
a "'OE of the (lajaral Tal ikdar e Act (Bom Act 
n of ISSS) — Managing Officer — Talaldan Sfllle 
ment Officer \\ hen execution proceedings are 
commenc d agamst a judgment debtor they can 
be contmu''! after his death by substituting the 
name of tho I<? it representative in place of that of 
tho deecisol jul ment debtor m the application 
for oxe ution It is not noeessari to file a fresh 
nppli alien unJ r the provisions of s of the 
Civil I ro o liiro Co le ( Vet \I\ of 188.) Uira 
ehond 111 ) in di v An I irehand Atxvidif 
I L. Tl IS Bin '’ { ctpHinoJ Tho eToct of 
• 23F of the Oujarat Taluklar# \<"t (Doin let 
\ I of 1893) H that bef i-o tho execution of a decree 
can bo pro ool s 1 with the Court must )>o satisfied 
that the dncrce claim has been dufy submittcl 
if tho oTie r certifies that it has been duly sob 
miltol there i* an cn I of tho matt r If ho docs 
not so certify the Court must wait for one month 
from tho date of tho receipt by tho offiecr of an 
aprlication for a certificate an 1 upon being satis 
fie-l that tho claim has been duly lubralttod In 
aecorlinco with tho provisions of i 29B of tho 


1877) Arts J42 and 144—Suil to recoier possession 
—Dtspossesston^DiSConimuance of possession^ 
Possession as on agent of minors-— Decree by the 
minors on attaining majority agamst the agent for 
possession of the property— Decree not executed and 
barred by limitation— Agent wrongfully disposstesed 
by a third person— Honey decree against the original 
owners — Decree holder seeking to oftacA property — 
Adterst possession S died m 1879 leaving 
behind him two minor sons R and D and a mis 
tress A The latter looked after the minors 
and managed their property When they arrived 
at the age of majority they found that A claimed 
tb« property in her own right In 1891 R and D 
euod 4 lor the possession of the lands and obtained 
a decree on the 30th of August 1893 which was 
confirmed on appeal on the 15th of Juno 189-t 
This decree was sought to be executed on tho 2Ctb 
June 1897 but the application was dismissed as 
barred b> limitation A was then wrongfully 
deprived of tho possession of the property by V 
who sold It to B irt 2998 B mortgaged the pro 
pertv to B m 1000 In tho samo year the plaintiff 
obtained a money decree against P and D and in 
execution of it he had an attachment placed on 
the property but tho attachment was removed 
•n loot at the instance of B and E In lOOu the 
plaintiff brought a suit for a declaration that (be 
property was liable to bo attached and sold in exo 
cution of his decree against R and D Tho defend 
ants D and E contended that tho suit was barred 
under \rt 142 of tho Limitation Act 1877 in 
asmuch ax neither tho plaintiff nor hia prcdcees 
sort in tula R and D wore in possession of tho 
property within twelve soars preceding the suit 
Ilttl that the suit having been bron ht by tho 
plaintiff under s 293 of the Civil Proce4]ure Code 
of 188’ to establish his right to attach an I sell 
the properly in disputo as that of his judgment 
debtors R and D in execution of his money decree 
all that ho had to prove was that on the dale ol 
attachment tho judgment-debtors bad a subsisting 
nght to tho property and that tho suit must 
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CTHL PEOCEDUKE CODE (ACT XIV OP 16S2) 

—ecrtd 

U tZS—etttii 

xherr'cn l-fl triM « if Jt »f-r • » nt f r pn «• ion 
1 T thr juil nrnt-drl tor*. II H o th*t ^ # 
po on rauit !<• dornif^l to h*io f'Opnn m Ih* * 
a« that cf Ji*;li'I or asr^t for tfr m r r» P and i> 
aal to lia^o oontinnwl aa ni?li until aftrt thro 
III amro-I at t> o a-r of nijoritr an I at tbere 
1 a I crirr l-o^n anv ditpo trmon It < r ( /* an 1/) 
all le tfir\ I ad I'oon in po*»r« ion m • *nit acainit 
< I T- pt a of li~\Hation »onf 1 d'-e l<»l I v tl»« 
apt icaiion not of Krt H5 tut of Art H< of iho 
limittmn \et 1S“ Voryaa r l/v,,. t IH 
fci'Iotrcd Tailor T UorJ '*« / ( \rJ It 
;/)A ria fp Cfl as fr.Uwr<l />oi«»Xa 
T J/n I ra 't J L I S I m 
a T folloard an! ha* ‘it Kt !»'» / / 
r ' r-^ fo loa-fl U H furttirr that 

jho3 li tho daoroo for po ^ itn Itainol II 
and h a am < ha I liooomr int*ial !r tf oaoca 
tion It m*or of tlrr failuir to ■!!'' '* ***^ 
Coort /or ita eaoention arithin t) v I'rficnt prT«ent>r<l 
hf the Ut of {I'nilation the ri hi e talti»hrj l>j 
It rraainr'l and thouph that r'ph eouJ I not l-o 
enforced ai a^ainat d br esrooticn tl rough tho 
CoJrt the deereo holder* could inter It cutting 
anv fretnatter d In ludod Pardhu x \o'« 

J L r !•! L n ?dJ folloa-e'l ll<ld thrrefore 
th*l there hirins b^n no alle ation of pot etiion 
io fl and D loit by di*poi«i»ion or <li«contmoance 
of po**'** loa but the eaio nut forwanl hating 
been » title in them eitabluued bi iheif docree 
t-a nal A and a trron-fol p< »e non obtaineil 
from her after the deereo 1 1 r under whom h and 
E claimed the limitation applicable to the auit 
vai that nrorided br Art Ht njt \rt M2 of the 
IsliaD Limitation Act (W of 16“7l Fait 
AlA lla r Ea'ajt Guri^ny / I P II Ihm 4SS 
followed ami CanyaJajal \aji Kami ilhaira 
r \acoD\ajaSIhalra {ISST} / J 2/’ followed 
Ptr fleiTot J — Art 142 of the Indian Limita 
turn Act f\f of I8“7) baa no application to claims 
trhi h n itber id terms nor in sur stanco are claim* 
to poi easion made necessary by reason of di* 
po sc ion or dis ontinoanee of posses ion I( la 
a pen'ral prineif lo that any one suing in ejectment 
must p o\e po&aem n within twelve year* the 
rtason for this howocr i« tint p«« asion is 
commonly the eTectiie assertion of titio which is 
relied on but it is no' the onl} one There is 
another which in s me cases is c |ually good and 
that IS an assertion of tUlo made in Court and 
established by & decree That is good ngamst 
those who arc party defenjants to the suit and 
if the same title is re ass rtol and made good In a 
later suit a<'ain8t other opposing parties it is good 
against them also an 1 entitles to possession who 
thcrlhetitle claimant has or has not been fn pos 
session withm twclvoyears unless the opponent can 
defeat the title by adverse possession Vasvdeo 
ATM ansM Josiit c EnvaTn BaLSRiait>a Thite 
( lOlOJ I L R 35 Bom 79 

«s 24D 276 295— 

5« ATTAcrejiETr I L R 44 Calc 862 

* 244— 

<S«< Appeal I I, R 38 Calc 717 
Bu CiyiL Pbocedtjbb Code (Act V op 
1908) 0 XI E 6 

I L. R 39 Iliad. 541 
See Mobtoaob I L R 41 Had. 403 


aVlL PROCEDURE CODE (ACT XIV OP 1882) 

— corfd 

I 241-<onfJ 

OxrpAXiY Holdito 

r L R 42 Calc 172 

••fe Res JiMCATA 

1 L R 37 All 485 
TpaYsnn or InortnTt \cr(lV or 
!«:« ) s« ss SJ 

I L. R 40 Bom 321 
^te a. 211 1 L. R 45 Bom 211 

1 Etecutfon of decree— /n/rr 

r f jf jn IIiH that s 241 of the Cule of Civil 
rmcilirc Ihs^ d »■« not apj U to a dispute 
li'twfs'O th decree hoi Irr sni n persm against 
wbnni thou h a | arts to the suit no lecrcc has 
i>cm I s Vs) An/4 if I 1 / r / i ini / am I B 
F S III ul6 N|iro I AmiA ii Mmiii i Nawsd 
btM.li (tUKi) I L. R 32 All 321 

2 ' Compromise — Si/r oppi ro/ion 

to set at Ir on groi/nf of Jraul— Compromise 
p» pftin^ to he male Iv /A opp/ican/i— AiyAt o/ 
oae e/ ftc app/ifanit fa sAoie {Ant Ae inu no parly la 
eompmmtH The judgment debtors under a 
deerre applied unler s _{| of the Cotlo of CiTil 
Procedure ( \cl \I\ of ISS**) to set aside a sale of 
thcif property m ejccution of the decree The 
proceeding tensmatcsl in a compromise made on 
an ap(heation wliieh purportcil to be iipned by 
all the iulgmrnt debtor*. One ol the judgment 
debtors *ubse<jurntlr apphei] under * M of the 
Code of Civil Irocedure ( let \iV of lfi8«) to *how 
that »ho was no jarij to the petition and was 
not bound b> the compromise Hell that 
tbero was no bar in h w to the hcarinj, of such 
an application. Fa)i’> Pamln t ZoUon Sendk 
J L Jl V Cak Ji relerrcvl to Asabah Bairt/ 
r Iwasos CBAtisw Dptta (1009) 

14 0 W K 823 
8 — ■ Decree reyfror of— Pus! 

/•fofrdure Cofe ( let \/J of ISSJ) *» •’ll 25d— 
Aimit/ifion Itf (VI of ISS ) Seh 11 frt ISO-^ 

Step »a Old of erfc«iion-.^rder in Cotneil if 
•Bctufrs proruioiM of dterte affirm A — L milation— 

1 < ym "{• 1 » inti-'ifaelioH of ilecre nui If o it of Coart 
»f tnaj be prove I In order tlist an> ptocecding 
in execution may operate as a revivor there must 
be esi ressly or by implication a determination that / 
the decree is still capable of execution and the ' 
decree holler is entitled to enforce it Whero^^ 
decree holder ajiphcd for execution and on yf© 
judgment debtor a objecting to tho execution qq 
the ground of tho decree b ing time barre^ their 
objection was overruled but tlfir decroC holder 
did not proceed with tho application arty further 
Held that this order operated as a revivor of the 
decree SRium Ksuirn Debi v Aqiiore Nath 
MckbWI (1009) 14 C W N 357 

4 Sait by pr vioas purchaser — 

at primte tale if barretl A money decree was 
obtained against the heirs of one \ Some of the 
hcire subsequently trans erred tlieir interest in 
the disputed property fo A’and it was a found that 
tho transfer was bond fide and for value The 
decree holder then attached the property and pur 
chased It himself in execution of tlio decree * In 
a amt by tho heirs of K for declaration of titlo 
and recovery of possession on the ground that tho 
property aUached having been sold to A could 

not be attached In execution of the decree 

UeU that the suit was not barred by s 244 of the 
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- S 244— fon/tf 


CIHL PROCEDURE CODE (ACT XIV OF 1882) 


Civil Procedure Code 1882 the purcLascr not 
being a representative of the judgment debtor 
Tithm the meaning of that section. Gout Sv-nder 
LaTiin v Uem Chandra ChorndhuTy I L R 16 
Calc 355 Ithan Chandra Sirlar v Bent Vadkab 
Sirlar 1 L P 21 Calc 62 Ahhoy Kumar Soor v 
Befoy Chand 1 L P 29 Calc 813 distinguished. 
Kali IvtruAB \n)rABiTN^ v Miseijav ( 1911) 

15 C W H ■Til 

5 Under-statenient of valae in 

sa’s proclamation — Application to amend prodama 
lion mutt he considered hejore tale Proceedings 
under b 237 cL (c) of the Civil Procedure Code of 
1882 fall under the provisions of b 244 of the 
Code and are appealable as such TVhere the 
loiver Court dismissed as prematorc an appL 
cation made before the sale for amendment of 
sale proclamation on the ground that the property 
had been under valued Seld that under state 
meat of value in a sale proclamation being a 
material irregularity where an apphcation is made 
by a debtor objecting to tbe value of the property 
as stated m the Bale proclamation it is the duty of 
the Court to make an enquiry and to satisfy itself 
that the value as stated m the sale proclamation 
u correct As the sale had already taken place 
and the appeal thus tsado unfructuous tbe Court 
dismissed the appeal with these observations 
LiciiuAV PsesnAO Suvoa t Ganoa Persead 
SLvan (1010) 15 C W V ?13 

g .. Suit by party or repre eata 

tiVB against auction purchaser—To raise j«ea 
fion within teclion not maintainabU—Auction 
purehiuer aa auch not repreaentatiie of decree holler 
or of the judymenl ddtor A suit by a party to a 
suit as his repre entatire against an auct on 
purchaser raising questions nhich as between the 
parties must be decided in execution under s 244 
of the Code is not sustainable The proliibition 
is not ba ed on the ground that the auction pur 
cha er is tbe representative of the decree holder 
The auction purchaser is not such representative 
Slantclla Odayan r Paja^opala PilUii I L R 
30 ilad u07 not approved. Per M alias J — 
“The prohibition is lased on the general intention 
^if the Ix'gi&Iaturo as gathered from the section. 

^er Knism.A3WAMi Ai\ap J — A party to the 
* jsecution proceedings can impeach a sale only bv 
' n application to set It aside and nhere thesalenot 
” ng so impeached is confirmed the posse sion 
Mmmt , auction purchaser cannot be dsstnrbcd by 
bo coTfiyjjg ground for the prohibition is not 
name off (Jjp auction purchaser 

the d cei'o.., entative of the decree holder but that 
for oTeoiition setting esido the sale except 

application imJei i^twecn the partiee the suit 
Civil I ro «l iro Co niamtamallc untd it 

H. J .-..Jm 

' ", * ■ * a money decree is not tbo 

cin ty. pro -yJel with thopjjj_^, 
that the d erco clalni has T r P gl Mad. 417 

If the o'lieer certifies that ii \ ^ hiaO. Ur 

mittel there is an en 1 of the it to sct aside decree 
not so certify the Court must wa that s £JI of Act 
from the dale of the receipt by *<“1 asides 

•pplieallon for a certificate ami nptrruund that they 
£•*■1 that the claim has been duly sui Tuakc r f „ 
acoordao'^ with the provlaioni of^* __W— 


— — Pattihon oi Joint Family 

Property— .yaZs of a judomtnl debtor a ahare m 
yoinf Hindu family property in ecrcafion of decree— 
Deau holder being the purchaser— Subsenuent smi 
by laUer for partilion-M hether competent One 
a R obtained a money decree against one L He 
appbetl for attachment and Bale of As share in 
Mrtain property which belonged to a joint Hmdu 
family of which L was a member This share was 
ascertained to be one sixth of the property and 
was Mid and purchased bv G jR himself The sale 
was duly confirmed and the sale certificate issued 

0 .B then apphed for possession by partition of 
the share the other members of the family objected 
and the executing Court on 22nd November ISO' 
ordered that G R should suo for partition in a 
separate Bnit as partition could not be eCected 
ID execution proceedings In 1913 the eon ot G R 
brought the present suit for partition. The 
Lower Courts held that a separate suit was barred 
by e 47 of the Code of Cml Procedure 1903 

that 8 244 of the old Code of Civil Procedure 
whi<.li was appbcable did not give the cxeeutfeg 
Court power to effect a partition and that the 
present smt was therefore necessary and com 
^ Srinivasa Cletli 

1 L r 29 Zlad 291 aniiBhaguahr Bttnicart Lai 

^ ^ ^ tl ^ followed Bkagga Shah 

T Bura Shah 5$ P R 188S distin-ruisheil Sheo 
Baratn x Kur Zluhammad 1 L R Alt “2 
not followed being overruled bv BAaguali v 
Bantcan Lai 1 L R 31 All 82 P B haa Lal 
t Duboa I L R 1 Lab 1S4 


S5 244 252 e47-Pfirties-r«c« 

tion—Jkaih of judgment-debtor — Legal representa 
tnes of the judgment-debtor brought on record— 
Liapule as to properly — Legal represenlaltues should 
put foruard their clam under a 211 — They cannot 
raise the defence in a separate suit for possession by 
auction pui^aser — Ivction purchaser as a sUanger 
C ewed 51 on a money bond.. Jf having died 
donog tbo pendency of the suit hia widow P and 
his brother A were brought by C on the record as 
his representatives A decree was pas ed award 
ing tbe claim out of tho property of the deceased 
After the passing of the decree but before it could 
be executed both P and A di d. C then broight 
on the record the defendants as the legal rtpreaen 
tatives of 51 The latter denied that they were 
51 a legal representatives or that they had any 
property of JZ a whuh could be liable for tho decree 
The Court overruled the objection and in exceu 
tion of tho decree attached and sold tho property 
wi dispute The plaintiff purihased Die proi>erly 
at tho sale and bled this suit to recover posses 
Sion thereof from tho defendants The lower 
Court disallow ed tho plaintiff’s claim on the ground 
that tho projicrty hai ing been joint j roportv of 51 
■nd defendants, survived to the latter at 51a 
death ond that the plaintiff obtained no title at 
the Court sale which 1 o coul 1 legally assort os 
against the defendants. In tJ e lower appellate 
Court the plaintiff contended unsoeev* fully that 
the deftndants were debarred by the provi. ions of 
a;. 21t of the Code of Civil Proredure IR*” ' 
aaserting their title lull 
was sold by^th* 



( ) 


D1CD5T OF CVSES 


{ 8(6 ) 


CIVIL PROCEDURE CODE (ACT XtV OF 1832) 

esjiti 

... f £1*— 

taJ tic tlcfenUati a« judi;incnl-<lfLtor« under 
•. £^2 o{ the OtA ProtTdure Code o( It 

era*, therefore a question in rcUtion to them (alliag 
anti m *. 2t( of theCoile by reason e! the eiplana 
tioa to c. C47 that ayplioations for the execution 
of the decree xrrro yrocecdingi in auita. Tlio 
defendanla urre conacquentlj bound to ol^ect to 
the attarhtnent and aale under that aection, ao tar 
aa the lecree holder • action araa concerned. Ik 
iraa contendM that uhatecer might haee been the 
rr<uU if the decree hoi Irr had l<rcn a party to tho 
FUit the preaent di pute araa bet«ecn the auction 
jmrehaaer who waa a atranger to the prerious auik 
and the execution proceedinga therein, an i (he 
defendants and that a. 2(1 did not applr IltU 
that thouch an auction purehaier at a Court aale 
m execution of a decree waa not a j arte to the anik 
IQ which the decree wu patted and though he wa« 
oot a rrpreeentatiTo of eithir the decree holler 
or the ju Igmenl-debtor for the j urjiotet of & 211 
ret if the question raitnl the juilgmcnt-debtor 
as to tl e legality of the Court sale was eirtually 
cme between the parties to the auit that i 
between the deem* hot ler and the judgment 
debtor and if in the dcci ion and re ult of that 
queXion the auction purchaser was interested 
the judgment-debtor ought not to be allowed to 
attack the aale m a suit The test in all such cases 
u whether the ground ujxm which the Court-aaie 
II atUeked as eonfmiRg no title upon the auction 

E oreha'cr affects the parties to the suit snd could 
sro as between them been raised anl determlnot 
under 2(4 and whether the suction purchaser 
though not a part} to that suit is a party interested 
in the mult Goscusi^a IliiiKASati r Klsaw 
siwQu (IJIO) I L. R 34 Bom 640 

ts 244 258— 

fite Cmc I*BocEDC8r Coer (Act V or 
JOWJ) O \M B 2 

I L R 40 Bom 333 

fs 244 278— 

*! e Fxecitio> or UcCBtc 

I L R 39 Calc. 298 
— — — — IS 244 283 — / TOjitrUj attathed in 
ereewtton of n dtcris purcfinstd stfib wndir attach 
Tntvt—V (rtt *tt (Uxfc— i urthat r not I/e represen 
lain* of lie jvdjmfnt-dtllor ^Hicro a decree in 
set aside in apjieal eceiything done In pursuance 
of that de<ceo comes to an end llenco where 
projierty which was subject to an attaehment 
purchased but the decree under which the 
attachment was levied was set aside it was held 
that the purchaser was not the representative of 
the judgment debtor within the meanin" of s 241 
of the Code of Civil Iroccdure 1882 Oiurun 
rn DiK V IlAiirD Hcsain (lOW) 

I L R S3 All 129 

ts 244 295 (c>— 

See LiinTATiov I L R 41 Calc 654 

— 8 245— 

See IiMTTATiON Act 1677 feat 11 
Art 179 14 C W N 481 

a 248- 

feee IiMiTATiov Act IWIS) ^cn 

I Art 183 1127 


CIVIL PROCEDURE CODE (ACT XIV OF 1882) 

— eanii 

8 24S — tonid 

- Exeeulion—Tlea )udi 
foix — under t SIS Ciii( 1 roeedure Code 
(4fl \/l of JSS") usued hj Court on applieitlion 
Jot Inn fer of deerte — Lunihhon bar of not ratted 
In sending a decree for execution to another 
Court (he Court which passeil the decree is not 
eatletl upon to censider whether tho decree is stiU 
rapablo of execution That is a question for 
detennination b} the Court to which tho decree is 
Iran ferreil ujion a proper application for exeeu 
tion presented to it Notice under s. 348 Civil 
I roettluro Code is to bo issued b\ tho Court 
whicli has seism of the application for execution 
and not uponanapjheatirn fortran ferofadeeree 
\ ju hrment-ileblor h therefore not only not 
i>ouml to appear ami urge an objection of limita 
lion upon a noti o under s ..18 Civil Proeeduro 
Ctale issuM Lj the Court upon an opplication 
for transfer of tho decree hut it la not pos ibic 
for him to take this step Sripati CnARAV 
CiiotDitx r It llcLciisxerRS (1010) 

15 C W N 661 

- Altachmenl under 
decree Iwoien to juijment-dellor— IpplieaUon for 
tale more than o year after pretiout application— 
Sale letthoul notice to ju/pmenl^fehtor talidilj of 
A sale of a judgment debtor a property la not void 
for srant of notice to him of tho application for 
aato mado more than a year ofter a prior applica 
tioo for erecution if the sate is held m pursuance 
of a subsisting attachment known to the judg 
meot debtors, i ayhunatha Da* \ Sundar Das 
Kketr* (lOIS) 1 L Jl 4S Cak 72 {P C) and 
Shyam HandaX T Salinalh Bnnerjee {1017) 

I D D 44 Cole OS! distinguished StTAnAUAYTA 
V COBALAKniSnHAUMA (10 0) 

I L R 43 Had 57 

— 8« 248 249— 

Be* ItEMVon I L R 43 Calc 603 
8 252— 

fere fS! 244 252 C17 I L R 34 Bom 546 

— Decree ojainst assets 

of deceatedtn the hands of representalne m a decree 
ayamtl reprctentofite— feucA decree eercvto5f< only 
ayamst tveh reprc»entohig or Am rcprejentotiie In 
w suit brought against A the widow of a deceased 
person ss his representative a decree was passed 
directing tho recovery of tho sum sued for from the 
eaUte of tho defendant a deceased husband in her 
hands Another person B brought a suit against 
A to establish Ins title to the proper!} of the 
deceased and having obtained a decree in his 
favour took possession of the estate The decree 
holder sought to execute the decree against B 
under a 2^2 of the Code of Civil Procedure — 
//eW tliat tho decree was not agamst the estate 
but against A tho legal representative and was 
capable of execution only against A and her 
representatives Suthnnna v \ cnlalainsl nan 
I L P II 2Iad 40S followed IvALiAPrAN 
SbBXAIKARAK I VAISADAKAJtTLU (190D) 

I L R 33 Uad. 75 
83 256 488 490— 

Bee Attackmcxt I L R 38 Calc 448 
. . ... — g 257 — Death of decree holder *f 

rthetet ji«/j'mCT/-<feitor of duty of payment — 31ode 
of payment — Delay in payment of tnsfalment — In 


DIGEST or CASES 


( 648 ) 


CIHL PROCEDURE CODE (ACT XIV OF 1882) CIVIL PROCEDURE CODE (ACT XIV OF 1883) 
— <onfJ ~^nid 

8 Zhl—contd S 251h—corild 

Urai Tho death of the decree holder does aot — ' DecretSatnlacUon— 

relieve the judgment debtor of the duty of payjog Decree not earryi^y} xnUrest — Morijayt pseiCo » 
up tJio decretal debt m one of the several modes aal%$[act\on o[ decrefaf debt mide payable «« 
f]ie ificd in e 257 of the Civd Procedure Codo ine«fJ — Ini rest payable on failure to pay ins a 

{Act "MV of 1882) He should either deposit menle^oienant for inUrest can be geierel from 

the amount in Court as directed m cl (a) or should the covenant as to repayment of 

take directions from the Court nnder cl (o) ment not void fo far as eoneernrd principal l 
SVhero the judgment debtor upon the death of the plaintiff obtiuned a decree against the deienaa 

decree holder failed to deposit the balance duo for Rs. 809 without interest but with costs w lo 

under an Instalment decree till long after the date amounted to Bs 89 12 0 In satisfaction <h l 
fixed for the jvavment of the instalment Ueld decretal debt end in consideration of a cash a 

that the judgment debtor was liable to pay in ranee of Rs 10 4 0 the defendant passed a 
tcrest for the period during which the instalment gage deed for Rs 000 m favour of the 
remained unpaid RASEVSBa Chavdra Lahiri The amount of Bs 900 was repayable lu in 
t CnAiiP CiiAJfDBA Siren (1008) annual instalm nts of Rs 100 each. On WiiuJO 


that the judgment debtor was liable to pay in ranee of Rs 10 4 0 the defendant passed _ 
tcrest for the period during which the instalment gage deed for Rs 000 m favour of the 
remained unpaid Rahevsba Chavdra Lahiei The amount of Bs 900 was repayable lu m 
t CnAiiP CiiAifDBA Srrcit (1008) annual instalm nts of Rs 100 each. On fsiiuro 

14 C W H 148 to pay any one instalment interest was to do 

s 257A— charged at the rate of IJ per cent per mensem 

o, 

X L R as Bom 367 V j to 

‘-M B 210 16 C W N 34 recover Rs 900 principal and Rs 900 as mterest 

Vorlgaye decree tilent Tho lower Courts held that 

ee to inltreel — Petition by judymenl debtor for time contravened the provssi^s of s 57A o 

irXersin agrea to pay iniereel— issent by decree rrocedor© Code (Act KIV of 188^) . 

Jolder-^ourte order granting timejif cuactionA passed a decree for Rs 900 in 

fl!7re«nenl to pay inlertst-Jndiciol onter conelruc as the covenant to pay interest was quite dis met 

(ion of-^Dterte If tan be altered by agreement of and severable from the 

pnrfiM Rhero a mortgage decree contained no The defendant M ,«ee 

proTJsiea for interest on the decretal amount “S 4**® de«ee P. ® -Mch was^ot 

from the oxpiry of the period of grace to the date amount ^and that it was 

of reabsation and the decree was made absolute in excess of the that interest 

fho mortgaged properties beiog ordered to be sold iftras only something 

In exorutlon thereof wliorcSpon the’judment „lrJfon whJn there wm £ 

debtor presented a petition, assented to £y the and that the primary 

do*reo holder asbng lor time and agrooing to broach not -void under b 257A 

pay Interest on the decretal amount at tho bond ^T^oent was , j-go ^PKngehand v 

mo till tho date of reabsatioa. and the Court of tho Cril ,o£wS^ ^ 

passed an order on the petition granting time Padhalxsan 1 ^ 

Held that tliS order of the Court granting time t KovdaJI viTHAl, { - j> gg Boia S19 

must bo taken as passed und r e 2j7A of tho Cml ^ ^ 

Iroccdure Code of 18S2 Judicial orders roust - ■ • ts 3S7A 858~ 

bo reasonably construed nod judicial acts must LnriTATiO’e Aot (XV or 1877) Son 

bo prcsumol to have been regularly performed jj 179 (4) 

lUul therefore that tho eocction of tho Court I L B 38 All 257 

covered not merely the prayer for adjonroment . pro 

but also the agreement to pay interest sltbouzb ^ _ ,riAo a 

this mailer was not ajicclGcallv referred to m the See Cmti Procrdubs ^dx I^dS 

order Saroda Prosad v Lnehmiwl JO B L R * XXI »■ 2 I, lu R 40 Bom. 3d 


roust bo taken as passed und r e 2 j 7A of the Cml 
Iroccdure Code of 18S2 Judicial orders roust 
bo rcasouably construed nod judicial acts must 
be preaumed to have been regularly performed 
Held therefore that tho Bocction of tho Court 
covered not merely the prayer for adjonroment 
but also tlie agreement to pay interest aUbouzb 
this matter was not sjicclGralij referred to m the 
order Saroda Prosad v Lnehmipvt JO B L R 
.U Bourne V OathS Jl Cl d. I IS 80 and 
Banirari Dasr Zlahammad Hlashiot 1 L P 0 AU 
”0 referred to A decreo roust ordinarily bo 


"{I referred to A decreo roust ordinarily bo Payments made 

executed as originally made and tho parties cao ’ 'T7, I . r ^ and not 
not be perraitted to make a substantial altenUion ^ Pourt unLr s. "oS C^I rwednro 

therein But where ti.e parties have acted upon certified to the Court under a. 


therein But where the parties have acted nnon . o.t Pivil Proec 


lias sulstantiallv beneCted tlereby cannot bo JIcSEiUI (1009) 


14 C W H 357 


u crcuj- caunov OV ... 

Timamc"! to take exception to its rabdity 2* - — — - . Adiostment not ccrtifien 10 

1 artiea litigant* cannot l^e aliotrctl to a. some Court— Decree hollrr aelino upon the a-ljnstnimt ami 

ineon istenV positions In Court to the dctninent receiving money— ipphcation to execute the decree—- 
ot tletr opjionents where they have elected to Estoppel bj tonduel~Ind\an Pndenee Act (I of 


adopt a certain course of action, they snlj be coo 
fntd to the courvs thej have drbberately aJopted 
Di'o 'utA yen v Guru CAaroa Pof J4 JJ L, P 


IS" Is 1/5 A decreo was adjusted outside 
tho Cotut No notice was piv*.n to the Court ot 
tho aljoatnx'nt aul Its sanetfon *’»* 


-'7 21 It / 3J9 Jlam Panyin r JocrAurw uoder s. 2o3 of the Civil IVoc^ure Code of 188. 
Jumo ‘’3 H / Z"? Bhoopendn \ath r Rohe Tho decrco-hoMer recciveil payment* under too 

/ fOKjaaa "’f II J 05 It ten Inl v Db nputK adjustment and after sotno time applwl to exe^to 

? syk 2/ U I 2t'* referred ta Coxnar I APiusr tho decreo Irrespective of the ailjn-stm nt iuo 
r UmufA Ut lAxrre (1912) ladgment-debtor pleaded the adjustment « a bar 

17 C TV IT 605 to execution. The ileeree-holdeT contenled that 



( ) 


DIGEST OF CVSrs 


( CuO ) 


CIVIL FPOCEDTOE CODS (ACT VIV OF 16S2) CIVIL PROCEDURE CODE (ACT XIV OF 1883) 
— e » J — ctfifJ 


u 2j8-r”-f^ 

t» al- n h\xta b(— i certi to th 

1 *t. It rsa’J n rr- '>•“»«» it at rtlil bat trvt 
i TT ! to ri' j f Ih <!'''¥< Th'* ‘'nborJiinto 
T-t— o-t'~n’ 1 t''« Ml nlion h'^Mnj tli%t 
tuf d'V'-* h') 1— hid. •ft'T the *!jn tm nt 
If irpl fo* f rr il Tpit uiI't »t ho wm 

M p'y'l br c'nda t i.il r a. Hj o( the Indian 
FrijM '* t _ Iltli t^'il the ti t of the 

®a' 0~ilna Jul-e pire th eibr to th plain 
li-mi-e o' t’ e L pira-T^anh o! a. 2o5 of the 
C Til I'rty'p'Ja'e Coil iM. Tli *e it no room left 
Ij law for the opMit on o( the liw of ettoppel 
n the nia W of exwTitnn. Tlie Uil paragraph 
f' ^ 2 S Mart* a rpei-ial law for a »pwil jUTpo<e 
*1 Mtaa f. IIli <f the Indian LriJenee \rl IS . 
rr'itrt to tie pM ral law tf e» opp*l an I the 
jT—ioi’e la that a rperial law orrmd a for ila 
jo»po*es the penril law Prr ('lUtnataeKan, 
J — rraainlmt exi ttims of Irrree mti t be 
i.ico«'*~el li tie (ourta whenercr ther come 
to their noti c an 1 decree holders who enter 
'rrelv tnlo a lju'lmentt out i le the Court and do 
ret certifv tle*n at required bv law but frau 
dulenth api*^ exeeutim Irtionrs *‘Iju t 
irret ahojJi be dealt with under the criminal 
law r<r lltiTOw J —The purpoee of a. C,»3 of 
tie Ciwd Froeedurt Code ISS u (hat the Court 
•hall hate cemp rte ifiowlerj-e of all that li done 
■tOTrjirda lh» nti 'irti'n of ita decree TrntoaE 
RaarKWSjTta r Ilaiu Laxmii (lOlOl 

L L. R Com S") 
3 — CmiI Ttdctiutt 

Code (<lel 1 cl JOOS) 0 SXt r 2—3Icrtyttyte 
ietrte holler Ufl ta />9t ueion under decree— 
iio6if Ij under ieeret to eeeounl and to ere! I cdrpftta 
incom ennvaUt/^Peeeij't ly mortjogee noteeritfied 
io Covri tffeel ef—PteeijJ i/ payment under or 
eidjuslrvnt of decree — Certi/tcaU intAin ninety doy* 
•/ ne rteary Ufere lUiJer the termi of a decree 
tho decree hoi Jera (mortgageti) were to be in 
poesession of the mortgaged property for *lx 
years, to render accounta crery year sni to gire 
credit for any aurplui in ome accruing from the 
lands ntid at the end of eight yeara tho judgment 
debtor appL <1 for tho taking of aecountn anJ 
d hrery of poiic ion ol the landa Hell that 
tho re eipts by tl e dacreo boldcra of tho income 
from the lands were not payments under or 
adjustments of the decree under e 2o3 of the 
Civil Ffoccdure Code (Act XIV of 1852) corre 
opondiog to Order XXI rule 2 of tho new Code 
and did not require to be certided to tho Court 
within ninety days from tho dates when the in 
comes were received by tho decree holders r<n 
d! inadatam / Ayyar V ■Sanwiundram Pif/ui J L Jt 
28 Had 473 47S followed, Jlanvuamt Voii t 
jiamatamt ChrlU 1 L Jl <j 0 ilo'l 2</5 2C5 and 
Aia/anni Dau v Ka m Alinx 12 C L J 65 
distinguished \ella. Redd! t SrrD Mdiiah 
UADALU (191C) I L R 89 Mad 1026 

ss 263 264 318 310— Tit f Proee 

dare Oodr [Act I of lOOS) O \XI r S {2)~ 
Court tale — Symbol cal poteestion by pureJlaaw— 
Jadymcnt dcllor remaining in actual foss asion— 
LimitufiO" Merely formal possession of immov 
able property by a purchaser at a Court ssfe can 
not prevent limitation running in favour of the 
Judgment debtor where tho latter remains in 
actual possession and tho property is not in the 


CJ 2a3 £34 318 310-«nfd 

occHpincr of n tenant or other p rson entitled to 
oecTipi tJio same bMuboiical pos e ion la not 
real possession nor is it equivalent to real posses 
eon unfer Civil Iroceduro CoJo oveept whoro 
the Colo otpressly or bv implication proviilss 
that 11 shill hivo that o'Tect Gopnl v Krtthna 
Pi I I J 2 j Dim 2 0 and J/nAii feo T AirasA 
rjra /J^aeis Chmd 1 L P ^5 Dom 358 over 
raol MiiMOEt ‘'iKitArtJt « Javp NamJI 
jTaTi.r I L H 36 Bom 373 


t Vnni Te ascy \ct (II or 1901) e 
0 (2) I L R 83 All 136 


J £68 274 — l/sw/rucfunry inorlgaje 

f— /p,»noirrt//e pro/vr/y — Lreeution of monej 
d ctet— VtHhmcnl Whero a deed of mortgajo 
wUh po se Sion provided that the mortgageo was 
toenjoythepfofitsinliciio'intcrest for ten years 
and WAS to bo todeomed on tbo expiration of tho 
term by pavnent of tho mortgogo nionoy held 
that tho document created a purely usufructuary 
inofiga,,c HtU further that m tho eaio of a 
usufructuary mortgage there was no debt payable 
by the mortgitor to tho mortgagto which could 
bo attarlml m ctccution of a money decree against 
the a* igot© of tho morfga.eo and that a 263 of 
tho Cull I foceduro Coilo ( \ct \I\ of 1882) was 
not apnheablo to sueli a ease The procedure 
ehould bo by attachment under! 274 of the Cml 
Iroceduro Code of tho interest m imraoveaWo 
property and its sale according to tho provisions 
of tbo Code Tonadx Bholanoth v ilai Kath 
dtp 26 Pom 30o otplained MANiLiLrAK 
CDOD » MoTionAJ llEJtAtirAI (1011) 

I L R 35 Bom 288 

- ss 268 278 283—0*111 Procedure 


Code {Act \ of 1005) O \\l rdtsSSandC^- 
Tran fer of Properly Act [ll of 2832) s 13 xllat 

traf on {,)~pcerte— Execution— Gornxthce^ At 

ta kmmtofdelt—Obiechoni Ij garniehee unj«e«sa 

ful pirckate hj gudgm nl creditor — 5ui< by pur 

chai r agniHii jarnisAcc — Oarniihee cannot ratte 
th* tan J fence--Sutl b j garniiAce period of one 
ytanefram We date of odirrse order — Lquily of cross 
debt— Sen ng up uithotl payment of Court fee— 
aarnnhtet right of set off— Prompt dccisionr- 
Oarnshee triilte for Ike judgment dtlior A 
brouHit a ouit a'^amst B and m execution of tho 
docre°e attachaJ a debt alleged to bo due to £ by 
T under s 208 of the Civil Procedure Coda (Act 
XIV of 1852) Te objection to the attachment 
having failed i applied for tho solo of tho debt 
and having purchased it himself at the Court sale 
farouLht a suit against T tho garnishee for tho 
recovery of tho debt Garnishee having sot up 
tho oamo facts in defence ns ho had set up when 
he nneuccBSsfuUy objected to tho attachment 
Held that the equity arising from the cross debt 
could bo set up by the defendant without payment 
of Court fco as on a counter claim that if * emsa 
debt were duo to a ganiishcc there should bo a 
right to BBtofl in hie favour Ucld however that 
at was not open to the garnishee to plead a defence 
which liad already In an esecaticn inquiry been 

X 2 



( M ) 


WGEST OP CASES* 


( 552 ) 


CmL PROCEDURE CODE (ACT XIV OF 1888) CIVIL PROCEDURE CODE (ACT XIV OF 1888^ 

— eonfrf — eoHitl 

s 268 — conld — s 273 — eottld 


i-nsuc«65(«l €’:c«pt in a. euit wiOiia 

year from the tJate of the adverse order that ibe 
propertj attached could be regarded as property 
m the jjosscssion of the gamisbee jn trust for tbo 
judgment-debtor and therefore coold be attached 
Held further that a garnishee e claims aod ob 
jections should bo decided as promptly as otLet 
objections to the attachment Ciidanoara Paitar 
V Ramsduniiij; r«ff<r 1 L R 27 6 1 loMo-wtA 

liambullif ikocer v Anmeinr Perafad 2J IF P 
u6 not foil wed Tai iOAi.i.t Octsit Hcseix r 
Atmarau Sakuv R*ji (lOU) 

I 1 R aSBont 631 


3 869 — pule ftvmtd «»d(r — 

«7?fi2 rules nuirfe wifdrr iieic Cirif PftxedvTt Coda— 
Bond jiifo under rules dttwed lo te gnen btf order 
cf Court etami oj — Otherwise jirmtded for btf the 
Court Fees 4H —CoitI Feea iel Oil of 1S70) 
Sch II 4ri f — ^Uinip id {// of 1853) 6cli J 
Art Ij Lntil nih s are framed bv the Hiph Court 

under the iK«r ti\>l Proccdun: Ctxle (Act \ of 
1908) the ruhs made b> ( oiemmcnt unders ‘'Ct> 
of the old tix/l Iroccdupo fode (^e£ of 1882) 
are m force though thc\ oia> he inconsi tent with 
0 X\I T 41 of the fii t schedule to the new Cml 
Procedure Code \ brnd giieO m punutance of 
the niles made under poaer eonlccwd bj & aection 
of tho Code mu«t Iw deemed to be given in pur 
tuance of as order made by a Court under s section 
efCinlProcedurcCodeand scoateriucntly other 
nw8 provided for by the Court Ires Act (seo 
^ch II Art 0 Court Fees Act \ II of I8"6 anti 
fjch I Art U ol the Indian Stacip Act H ol 1899) 
The stamp i» an eigltanna stamp under (ho 
Court lec» Act Bt The DjaTricT Mtnsrr or 
TmtAixift ()0U) I 1. R 3? K&d 17 

t 273— -Cir I PuUt of PraeUeb 

Pul* 184 — Hortgaget of mortgsge deeret enrifbf to 
itll inodjogtrl ftoperli/ i>y titC«U«g lit mortgag 
decree — tjfert of * S73 on talt of modjnge decree— 
Pledge (if tnortjnje decree eaUditjof A mortgsgwl 
certain properties to B who tuetl on luj raortgsgo 
mid obtameil the nsna\ decree directing povment 
and eafo in default B ntortgagctl the decree to 
C who sued jff in the Court which pns ed the decree 
tnortgai^i and obtained a ilrcrtc ibrertmg the salo 
of the decree ohtamed ^ B agamit A t becamo 
the purchaser of the decree at tho auction and 
npplif<\ lor execution ol thedeerre ns the iramhreo 
tlrreof Hi!! that C « af plication was (ustamsble 
nrd neither e 2"3 of llio Ci\il Procodiire Co<to 
nor r l«t of tho Crti! Pules of Practice dilarrrd 
him from doing »o Per Citirr Jistice — ^T ho 
interest morteacol to C included the right which 
B had to sell in difaiiU of payment No onler 
for aile of tf 0 tleeree ol tameil b} fl Was nccreeary 
tornalleC toesecirtv hv* decree an 1 nivther » 2 I 
nor r I8t applied I it \sr>ni J aiijm lor 
tie jsirpo e of » 2 3 of tho Ciiil I roccdiire Code 
n d tree on a mortgaco is a money decree «n«l the 
section li im^lcalion frohibits tho sale of such 
d Tire when Attached Such nrolubilion i» not 
lonever l>a.«f ujvn ans grown js of rsibhc pohet 
snastorm! rth sale an alMof ite pulhtt b » 3 
m Tt-ly Jav* down a rule of { rocesliire and it «annr t 
an ronitruM a* to interierr (infer than is 


‘y 


** anil caltdl for |> ji Ungiisce with th" 
tsntite ri Mt ccnfrrml npon tfe err iitnc 
Cn ot tl V Curie or with the n lit i f alKnatwai 


Mcogiusftd by 6 232 ol Ibe Code S 273 has 
no application where attachment of tha decree 
1* not asked for S 232 of the Code xccogimes 
the validity of pledges of decrees and it must bo 
mthiR tho competence of a Osurt m the escrci e 
of Me g neral power of enforcemg contract (o order 
the sale of the decree pledged Scbbisais 
Rowthu t KcTfcSAWin AiTAiOA? (1909) 

1 L R 3%15a4 4%2 

— U here decree attached 

the decree holder cannot tale ant/ afeps to exeevie 
(he decree S 273 of the Code of Cinl Procednro- 
jirolubits tbs holder of a, decree which has been 
attached la psecution from apphmg for execution 
of the (leexve attached and any such application 
by him will be infructuoua As it could not he- 

f ;raatcd aad will not have the effect of saving 
iimtation Tbo only person competent to ctecuto 
viU be the attaching creditor who will bo liable in 
damages if he allows the decree to become barret! 
by limitatioa Adhar Chnran Date v Lai Mohan 
l>ass I L B 24 Calc 778 not folloncd U\M 
Ko>a > tM 3 U imi) ILF 35 M &1622 

s 274— 

Sees 209 I L R 35 Boca 288 

9 276— 

See ATTACirtteoT X L B 44 Calc 663 
See liloRTOArc I L R S3 Sfad 42S 

* 89 276 295— Friinfe 

assignment — C/oims enforceable under an altaehmeni 
—Claim /or rateable dutributiort of atutt—Poetlioit 
of creditoTt edaching jtroptrti/ after a prior atlach 
ntnt and a prmie offignment »vb»ni»eni to evtk 
prior attachment— rahdil;/ of prttafe alienation' 
of properfi/ voder attachment or againet eulsegyent 
ottarlmenle bg vihr trtdifc^t »« the eteni p/ the 
tnlJdraual of the prior altachminl—'iecefeifg fur 
the eitsfence of asieti renUred bg sale or oMeruisr 
«n evfcwAon p/ r» decree to giie o njlit to chin rote 
abh dineion under » 30S la 1894 A brought 
a euvt asainst B ohlain^ a decree and m etc 
cutioR of the decree attached tJio right title and 
interest of B m certain propcrlie After th" 
attachment m 1890 B assigned the wholo of lus 
nght title and interest to tho first defendant 
In I89S th" plaintiffs sued B and obtained a 
docroe la 190 > B tooV tho I«nefit of tho Insol 
rceiCT \ct and his insolvency with a small break 
not natena) in this suit lasted up to the date rf 
the pttsent euit In 1004 the plaintiffs levied an 
sttrehment on the nglit title and interest of P 
in tl o property already siilject to the attachment 
Iv I In lOuT A was paid off and the attach 
ment li him was accotdinglv withlraim and 
thwalter In 1910 on the application ol tho fimt 
defendant to the Judge in Chambers tho attach 
Blent fy the pKintiffs was rni wl bt an otd r 
dated the lath of Apnl 1910 On the phinliff« 
pnmg for a dcclantien that the Interest of B in 
the aail projicrt v at the dvte of tlie several nttacl 
meat A w*a liable to lie at tael e«t niu! soil m •ctecu 
(Ion t( tJ»e plaintiff ilecrre that the onler of (he 
1 th of \pnl llijn shotill b" set B«iJe that Ih" 
»»il intcrrit ol If shout I l<* sold in eieculun of 
the pliintiffs decree an i tie proceedi Clc eft 
apt lied aecoftling to law [tetl that the ewn 
tial voQilition of rnforccmtnt of tJaims und»t 



( 553 ) 


DIGEST OF CASES 


( 654 ) 


TIL FBOCXDTOE CODE (ACT XI7 OF 18SS) 

• 2 " 6 — 

2ftj cf tie Onl Pro-^Iuw Code ol 
i»l tb»rc fhoalJ V* M«e • iriliwl liv eal© or 
hcnriM in eiecnlion of ft deciw but that in tlio 
wot cftM therv arere no mch ft«<eta rralined 
f ttle or otbermise in exrcnJjon of ft doerre »Ueb 
ijtd hare I'om dmded nteabh fttnonB tho 
vbo t»d ftj»plied for ereeution of their 
"c*T< UtlJ farther that the pUintiflj were 
jt the po*»e*K3ra of % claim enforecahle under 
or ft* ft consequence eaforeeahle under the 
[tachment bj 4 mthin the meaninR of * 2”C 
ad therefore that the ft-*t»pnnieol to the fint 
i!<-ndaat «-as not roil ftBaintl the plaintiff* 
crni PiiMa 4 Co r lant JaMiai (1912) 

I L R 37 Bom 138 

tu 2*6 295 320 32SA~rrrext.an 

r dffree — 4ffaeiment of f-foptrlif — Tra^ftr of 
reeitl on pro'tti ngt to CoUeetor — Pnptrlt/ tt 
I -jele-f ender anoUtr dtrrrt tflurtn mime /wrfiei — 
eennd exeention ^woec^diii^* trantfarel to Colleetof 
-Clam under tXe frit decree miliefied ty eompromne 
-CoStetor aeled to retsrft lie dorlioel at Jitpoeed 
-Judynuni-debtor al tnaimy tft properly — Claim 
7T r^eafife (fiatn^ ution undtr ono/Aee decree— 
Taimi enforteaU under tAe aHaehment—Billt of 
ifc 4et 167S t S— Pratt ce and proeeltte In 
xccutioQ of ft moner decree which the plaintiff 
htimed apautt D ecrUm property wa* attached 
nd orderw to he eold The execution proceed 
ig« were th-reifter traniferred to the Collector 
nder ■ 320 o! th* Ciril Iroeolun Co>le of I$a3 
a the meanwhile the plaintiff obtained another 
aosey decree agaiiut D m execution of which the 
iropert^ va* a^n attached Thc*« execution 
iro<«edinge were also transferred to the Collector 
lITuie the Colfector waa fahins atep* for the execu 
nn of the firat decree the {lamtiff mtomed tho 
tfamUtdar who wa* carrying on the execution 
work on beliali of Itio Collector that in* claim 
ander the Cnt decree waa aatisRod bj D and that 
{!]■* darlhaet should bo ntorned to (he Court aa 
diapoeed of The Collector did *o Ten dasa 
after tbii B acid the propertv to the dc-fendant 
who out of the eoruideration moneys «a(l<ri(d the 
plaintiS'a firat decree and other debt* of U The 
plaintiff obtained s third mcne^ d me againat h 
in execution of which the { roperty wa* sold 
through the Ciril Court and purchaecl by the 
plaintiff himself at the Court aale Ife then sued 
to recorer possession of the property from the 
defendant In eupport of the plaintiff:’* claim 
It waa contended (^i) that the deed of aale relied 
on by the d fendant waa inralid having regard 
to the proTisioni of a 325A of the Civil I rocedure 
■Code (Act XIV of 1882) (u) that the Collector 
waa not warranted In acting upon the plamtiiTa 
ftfmisiion that the decree had been eatisfiecl 
■because the sat isfaction was one made out of Court 
and not haring been certified to the Court it could 
not bo recognized as a payment of tho decree 
under e 2o8 of the Code and (iii) that the sale 
to the defendant was illegal and void under « 27C 
because the property was on the date of the salo 
Ainder attachment m the plaintiff e darihatt ulti 
mately disposed of by the Collector on the strength 
of the plaintiff a application that it should bo 
returned to the Court as disposed of m conse 
quence of tho decree ffeld (i) that the sale to 
defendant was not void under the provision ol 
$ 32oA inasmuch as ss 322 to 325 presupposed 


aVIL PROCEDURE CODE (ACT XiV OF 1888) 
' - — a 273 — eonid 

ft (loeiee which bad to bo aatisfiel and which waa 
therefore rapabto of orccutioo That could not 
be said of ft decree which its holder by Ins dcclarft 
tion to the Collector acknowledged to hare boon 
sail <1^ (it) That the intimation to tho Gollootoi 
who waa m ehargo of tho oxccution amounted to 
ft doo certifying of tho adjustment of tho decreCt 
which ftati tied the conditions of * 2.^8 JIuham 
mad ^aid Aian v Payay SoAu I L It IC AIL 
* 5 followcsl (ui) That i 2.C did not apply 
for though tho attachment bad existed at the dato 
of the sale to tbo defendant end was never formally 
raised the darlhatt claim haring been satisfied 
wa* no longer enforeeable under it Held further 
that tho second attachment itself wa* illegal undei 
the prosi Iona of the last portion of tho first para 
graph of s 325A and it could not affect 
tho private sale to tho defendant by B Held 
also that tho sale to tbo defendant waa not illegal 
and void under a 27C of tho Code by reason of the 
second darlK/ul TIio moment tlie attachment of 
tho pUintilT came to an end by reason of the satis 
faction of hi* tirst decree sent to tho Collcetor for 
execution all claim* enforeeabto under the attach 
ment oeasotl to be enforceable under it A claim 
Qoder another decree cognizable under a 2!)o 
ceased to bo operalire for the purposes of sa 27(1 
end 29o the tamo bong dependent nmn the conti 
nuance of the aaid attachment Soraoj* E Warden 
V Connt Pamp 1 L Jt JC Bom 01 distinguished. 
Vmtth dan ter Poy t lia) BvUuhh Sen I L R 
S Cak 2 9 Gobtnd Simji r Zohm Sinofi ILF 
C All 51 and Aun^t Meontt v J/aUi I L Jt 
23 3S<ul ITS followed. Wlien a decree holder 
Intimates to the Collector that hia decree ha* been 
oatM/ied and that the necessity tor its eTecuiioa 
by the Collector lias ceased to exist the Collector a 
powera under sa. 323 to 325 also cease becauso 
the rerv foundation of them consisting in the fact 
of a decree which u alive and capable of execution 
has disappcsred. Tho provisions of s 27C of tho 
Civil 1 rocedure Code (Act \IV of 18S2) mtl e tho 
private alienation void not absolutely but only 
a* against all claims enforceable under the 
attachment referred to in it Where the execu 
tion proceedings, m the course and for the purpose 
of wluch tho attachment was made have come to 
an end on account of satisfaction of the decree 
by the judgment debtor and in consequence the 
decree is no longer aliVe the attachment also 
ceases and there is no longer any claim enforce 
able under the attachment to make the private 
alienation effected by the judgment debtor under 
tbo attachment void Tho person for whose 
protection a 276 was primarily mtended has bad 
lus claim in that event satisfied otherwise than by 
the attachment As to any claim under another 
decree cognizable under s 29o that had been 
dependent on the continuance of the said attach 
meat when that attachment was swept away 
all other claims cognizable under it ceased to be 
operative for the purposes of as 276 and 295 The 
cmy bar id the way of the private alienation was 
removed as if it never existed in law and the 
question as to the private ahenation made by the 
judgment-debtor to the defendant during the 
attacbment became reduced to one between that 
judgment debtor and his alinee KircsTTAtCHAyD 
t l«a>SEAU SAHZnBOXI (1911) 

I L B 35Eom 516 
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CIVIL PECCEDURE CODE (ACT XIV OF 1888) 

—ccnld 

s 278— 

See B 268 I L R 38 Eom 631 

See Exectjtiov of Decpee 

I L E 38 Calc £98 

See VOLTOTABY pAYJtEST 

I L E 40 Calc 598 

■ Wlien A claim under 

B 278 Civil Procedure Code is di miss»‘d snthout 
odjudication it is not obli^atoiy on tlio claimant 
BO bring a regular uit 6ard^ori Lol v Ar^btla 
Perthad L P 151 A 123 e I L P 15 Cah 
S'*! Kvnf EeAori v Kandh Prathad 6 C L J 
252 referred to But if eucli suit is brought 
the claimant is bound by its result and cannot be 
heard to say that the suit was unnecc ary 
Sakbxe Nath Pakdit t Madak Moieak Das 
(1009) 14 C W If 208 

— ■ s 278 to 283 — Execvlton of decree— 

Allac}imtnt-~Oi]tction to attaeho erf— 05;ccfio» dts 
intsstd — Svit fo reeoier jios ession—JunsJielttm 
Held on a construction of ss. 278 270 280 

and 281 of the Code of Civil Procedure 1892 that 
an objetftor may rw o an objection to an attach 
raent not only on the ground that he is m poswcs 
Bion of the property attached hut ol o on the 
ground that he has an interest m it and that 
when an executing Court di allows the claims of an 
objector under a. 281 the Court has jurisdiction 
to do 80 notrithstaadinj; (Le fact (bat it erro 
neon ly does not go into the question of possession 
but disallowB tbo objection on some other ground 
BnAOWAK Das t Paj Kath (1012) 

I L R 34 AU 865 

— , . » Xlar under e 2$3 

afjhea to forlita to frceted\ngt thongh swisejuoit 
to lit order they become rfprfKi /nfitfs o/ jidgment 
itltor— Order* under »t 2S0 2S1 2S. maj deal 
tetth (]V<stt<me of title* larties to precwings 
under a. 278 ol the Civil Procedure Code of 1882 
and per ona claiming throuoli them who would 
be estopped bv orders pai cd under ss 2S0 — ^282 
uo not ccasO to be parties to such poccedings and 
to be so cstoppwl bccnu«c sub equent to such 
order they acquire ri'^lita which enable them to 
slond in the shoes ol the judgment debtor Orders 
under p 2S0 291 end 2^ maj dctcmime que tions 
of title The power of the Courts in passing such 
orders is not confned to del rmining which of the 
parties is m pc es ion pASirr Ahab x PiLA 

KurrA Cimrv (1910) I L R C5 Mad 35 


sa 278 2^2 2S3 287— G/nf Proee 

dureCode(Act J of lOOS) 0 A\/ rr C* aries 
— 11 cef mcnf of mart age i frojierlj— Ipjli at on lo 
kU the profert / eul ]eet lo » lortjn t I <n— / roj<rfj 
exd rt I lo le tolJ fre of norl ignge~Ordtr noi Tr/tr 
able toe ”^3 — Suit on mortg t <i jr ir afttr the dite 
o/fte order— t miMloa Ut (l\ of IjOS) Irt II 
Ifio property in diipulo was attacliH bs the 
d enc'ant • father un Icr a d rce pa '•od 1 > lum m 
11 tuit cf 1®S_ The ihinti'Ts fstl r in Tr*p<>nse 
to a notice from tie Court applied Jo Isse the 
juprrty »olJ »u1 cl to J I nort-r-o | en- Jn 
IS J tie Court rejectr<l the applrstin and 
direrfisJ ttat tie prrpcrls rhou II rol f free from 
til** nil *• 1 mfrt s e clniin Tlertupcn in loit 
tl j s ntir «*-e*l to rreuser tie nruou t dt •* on 
tl motipap' Jlolh tl** 1 wer Courts hi! Hat 
Ih c r Irr of |SS3 was { s W ii 1 r ». "s <£ iLe 
tinl 1 roertl re Ccslc Is er 1 tl r rime l•r(a^Ie 


CIVIL PROCEDURE CODE (ACT XIV OF 1888) 

— confd 

' s 278 — contd 

conclnsire under b 283 of the Code nrd hence the 
Biut was barred under Art 11 of tbe Limitation 
Act 1908 Held (0 that the suit was not barred 
a from the terms of the application it elf it was 
dear that it must bo referred to s 287 and not to 
B 278 of the Civil Procedure Code 1882 and (u) 
that apart from the character of the appheaf oa 
the Court B order of 1883 could not properly be 
referred to b 283 of the Civil Procedure Code 
1882 With such an order as that a 282 of the 
Code hod no concern Burga Prasad v ilan a 
Pam I All L J 531 followed Pemagauda v 
Paresha I L P 22 Bom 610 di tinguished 
GaBESII IUttSI!).A V Daaioo (lOlG) 

I L R 41 Bom 64 

SJ 278 28S— 

See s 2C8 L L R 38 Eom 681 

S 2E2 £87— Decree — Execution — 

Attachmenl—Appheotion to roi«e atlaehmcnt ly o 
(htrd per on— Court declaring hen in Ins faverur— 
Properly sold subject to ben — Third forty suing the 
avclion purchaser for omovnt of lien — Auction 
purchaser can guestion (he existence of hen In 
execution of a money decree obtamed by 0 against 
U certain proi>erty belonging to tbo latter was 
attached V intervened m too o proceedings and 
asked to raise tbe attachment on the ground that 
the property was Zus The Court investigated the 
claim under is 2S0 and 2S1 of the Civil I'rocedi.ro 
Code of 1882 and held that the property belonged 
to H and that U was entitled to a hen on the 
property for Rs 687 11 3 The property was then 
sold at a Court sale subject to the Jiea and pur 
eha ed by A U sued A to recover the amount of 
Ills lien. A contended that the order pa sed in 
the miscellaneous proceedings did not bind him 
and that be was entitled to question the existence 
of the hen — Held that A was not bound by the 
order passed in the miscellaneous proceedings 
for he could not bo regarded as a paitj to it beuig 
not a repre entntivo either of tbe judgment debtor 
or of the judgment creditor I aea>i;i Jlamlfai v 
Lallu Alhvi J L P D Em 2S5 luhanath 
Chorda Anil v iSubrnjn Shnapa Sletli I E 1 
Jo Bom 200 followed. Held further that ^ 
was entitled to question the esistcnco of the hen 
ina*irnch as the order pa eJ by the Court as to 
the hen could not bo regarded as one pa sed under 
s 28'’ bn as one pa sed und r a 2S7 of the Civit 
Iroct-dure Code of 18S ^APA\A^ *'AtOBS *■ 
Lmesh Ada-i Itmiov (lOll) I L R S5 Bora 2"5 


See s 2 1 I L P 32 AH 129 

See ss 2i>;} and 2"S 

I L r 38 Eom 031 
^ce s 273 IIP 41 Bom 64 

Citi/ rrectaure Cck's 

Art \/l of M 2~S ,!^^—Suit ly defrate^ 

aitnanl i fo huJ jirda it frojotj euaetid 
tenhny trediljr $ ruif — / lea «n dejenet Oat trantj r 
'rauJtlevl if eot jel nt — CrtJ Ijr if may act for 
'mul —Troi ftr ef Projcrly tel {11 of ISS ) 

I — InuTly of c-rectl r ml e l>ai di'A — / / f/ 
orta of tVJerc in a jr««!rg iiu«r s - e 
,ivil I’roceduje Cede tie Cciirt LrM tlat lie 
uileB cut dclttr ard net lie c meit was m 
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CITIL PPOCXDtmE CODE (ACT ST OP I 8 SS 1 

—ePfild 

- ' ' - u CSS — evriJ. 
pO'W'vicn HtU U*t • ruit It » (taimsnt 
cmJrr «. CitiT I n>cTdi.rT CbJr rhnuM b» 
df>cTfn3 il it 11 f i.’jJ in tL»t icit tl it tl *■ cliimtnt 
*■*1 la aJUr « rttrdi*«e tor rtJaabh 

cccti Icnticn— crlff' thnr «■ Mirtling in thn 
I'lf*din'^ otil'idc ILt kx’J'O rf ». J'j, (itiI rrocT 
dcjT Ocdft, to rr«tr»in cr rr net »ceh • rmlU 
It i« TooJi*'<T’l *0 df(m »nt in rjfh ■ (nit to 
Kt op drfenro thit the tr«n-^fr to the phintiO 
«iih tnimt to drfnnd liira m in eflKl vu 
cot l> ndin- (» (S^Jnst him. CIov'’At Lofidona-d 
^ et1\ n t tem I a limy Co J frcK SC Tit 
EaMcm and iyrrry Ce r relcti AirfsoT 

Aaj Z C L. J CO rrffnrd to, \ wdilor who 
t»i dread/ ircartml on hu d«U l( 

rntitJed to abow that a traa Iff bv the debtor wa* 
roid u a^ioft bia own tUim he la boI bound 
to act 03 Lrhall of all the cmlilora ^milA t 
IJvrfI 20 Hart ^0 t II i/Iotn> //jour 

^ A ff Dlfjiiiam/p T / Ifiitiaao;rp J iMJ if 

A. G tOj rtlmrii to \ hm tVe propertv trans 
If'TrJ It lafgrf than wlat wool] eatiefr che « 1 T 
ditora d mand the latter cannot romplain if h» 
n-bt to mroid the Iran-fer it confined to that i-ait 
oJ the rroperty or if the traneferee he mado to 
mU-Jt hu demand. The title of tie j-Uintlfl in 
the property noreha«ol by him wae deelaird 
eobjeet (0 4 dirmion (hat he thould pay tho 
anount ol the defendant a d'^reo wiihia a penod 
rpec Bed faihnp which the property wu to fce (old 
4fld (he fttr/Iui left after pacin' off tf e tiefeoefanta 
paid to Ih plaintiff Atoex, Ivaocft c Au Mia 
{M»12) IC C W K 717 

. I I - ■ - t 5 CS5 Cfi5— Cla\m or rlfttlton 
tnlcriainafU under « S^S tuilurt o(— p/AcoIwi* 
far raUclU dulrUvlian if tnthn An ajplication 
for rateable distribution of proceeds of property 
lealiied la execution cannot be dcecaed to m an 
apphcatioa for determination of any claim to 
the atlacLel property or of ony objection to 
attachment thereof within tl 0 m anin^ of a 2 Sj 
c! the Cinl Irocedure Code ( ict XIV of 1882) 
These words refer to claims and objection of the 
sort winch ran bo susunanlr iiKiiilrei] into and 
decided in execution proceeJingi as provided m 
Ibe imroediilcly prcccdin;^ aoctlon or clicwbcro 
in the Code as in M 2i8 to C81 An appli ation 
purporting to bo made under a 20 r which fails 
fy reason of not aatnfying tlio eonibtiona laf 1 down 
tberem ou ht not to bo dealt with as one onder 
a. 2 Sj C/iriatinffam v J2tiiAia CAel/y (/5P5) 
Lotz-er Dvrma JtJomtnU 2S03 2000 (202) ap 
proved. Clarl v dUxajulfr I L P 22 Calc 200 
iiar lihagalv Anandarafn 2 (7 J1 if 12C COn 
etdered Pa uas Aoarwala t Gpbp Ciuiuv 
Bbh (ICNW) 14 C W R 395 

287— 

Bee 8 282 I L P 25 Eon U-S 
- ■ L«cvfioA of dttm— i/ort 
gag on projj rij »oIJ notified at lime 0/ sate — Sabse 
qtitnt svit on mortgage— lartion ^rchaier not 
estoppel from quesltontnj tdlifify of mortgage. In 
proceed ngs m execution of a decree a pcr’on 
alleging himself to bo (iio morttageo of property 
about to be sold asked tl 0 executing Court to 
notify the existence of Ins prior incumbrance on 
tie property to bo sold ond the Court without 
apparently making anj inquiry as to the genuine 


CIVIL rnOCEDDRE CODE (ACT XIV OP 1883) 

— co«/d 

■■■ ' ■ I £87— coFi/rf 

of the mortgage did »o but did not sell tha 
Pfoperty subject to the prior incumbrance The 
Pfowrty was sold and purchased by tho decree 
»ofder IldJ on suit by (be mortgagee that (bo 
decree holder auction purcha cr waa not estopped 
from eonte*ling tho ralidity of tho mortgage bo 
ROtifietl Wi4 Kvntrrtr ^tngh v Sheo 1 ro-’od 
I Ia h 2S All 4lS followed. JitnAJ 
Mat, ( Taora KlsitAV (1013) 

I L, R 25 All £57 

£S7 £01— 

^ee Sals iw I!xtcrTto> or Decree 

L L R 20 Calc £6 

ts SS7 £93 — Zrrecu/ioJi of dteret — At 

tachment ef a louse~l rodamation of sale-— Auction 
sate — Dehu’l i« pnyment of pnet Ig auction pur 
ekasrr—-i Toclnmation of re »ofe— irrora in the 
jToctjfsa/ion o[ rtsale— Application hy plaintijfs 
trtdovr to rreottr from the defaulting purchaitr the 
doffcifncy o/jnee m the re aofe— LioSiMy creah-re 
of stoiMt rrlatiny to proenfure — At the re sole etirtute 
nof tamflud iciM One Shivlal brought a suit 
against Rai Samrath Tho suit was disrou.cd 
and a decree for defendant s cost namely 
R«. 00 2 to waa p rd against tho plaintiff 
Tlo defendant sold tho decree to one Rathu 
win m execution attached ^hirfata honso A 
pToeUmation of sale was pubbshed and at tho auo 
(ion oale one Cangadas Dsyabhai purcha«ed tha 
i)Ou«« for lU 1 3^ and deposited one fourth of 
the purcliaao menev TJio purchaser however 
mado a default in the pajrnent of the balance m 
time and tbo house was again put up to aale. A 
second proclamation of sole was issued but the 
de cription contained m this proclamation were 
diserepaot and did not tally with those la tha 
previous one At the rc sale only Ps 200 wtra 
realized Btibsequcntly Bhivlal s widosr Pa! Soraj 
haring applic*! to ncover from the delaultmg 

f iiirdia er the loss on the rc aalo Hell that tho 
lobiliiy of tho defaulting purchaser was tho crea 
turo of a aUtuto relating to proccduro and that 
statute laid down in very clear terms that in the 
prcK-Umatlon of sale tho proclamation should 
specify as fairly and accurately as possiblo the pro 
perty to bo aolA Tho Erst proclamation did not 
aUfe either fairly or oecuratcij the property to be 
sold and it was Bought to fix the iiability upon 
the appellant by reason of the words ol the statute 
he was entitled to appeal to tho words of s 287 of 
tho Civil Proccduro Code (Act \IV of ISS-) to 
show that the statute had not been complied with 
and that it could not be said that there was a 
re aaie of tho property which was pul up in the first 
instance Oanoadas Dayabhai t Rat Soraj 
(1011) I L R DO Bom SJ9 

— BS 287 211 312 688 693 to 6S6— 

Bee Aprs VI to Priry CJooncil 

I L R 40 Calc 635 

231— 

See lIoRTavoE I L P 37 Calc 897 
B(e Sale in Exectoon of Decpee 

I L R 39 C^c £6 

— 8 293— 

Bet ss 2b7 293 I L R 38 Boat 320 
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CIVIL PROCEDURE CODE (ACT XI7 OF 1888) 
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- B 806 — eonld 


See Aftzal I L R 28 Calc 378 Santvn Sing^ 1 L R 1$ Cak 33 distinguiahei 
Alt IklsiB i I^BBM Khatov (1911) 

15 C W N 350 

■ .f 308— 


s 295— 

e 27C I L B 27 Bom 138 
I L R 25 Bom 516 
See s 285 14 0 W K 296 

See Attaciuievt I L. R 44 Calc 662 
See Limitation 1 L R 41 Calc 654 

- Raleahh dul/tiutton 


o! the Code of 1908— A«o/i of euett-^ 

Transjtr of detree not neeeuatT/ (or raleabU dtslri 
6u(ion cf taU prceeedt of attached proptrtj/^Apjd* 
eatton (or ratealU dutnbvlion mat/ le made thougS 
copy o( decree not reeened nh«ro the Mine 
property i* attecheU tn execution of decree* by 
two Courts of diRerent grades the decree bolder 
in the inferior Court who had attached pnor to 
realisation may apply to the superior Court lor 
rateable distribution of the sale proceeds of the 
attached property and the transfer of his decree 
for execution to the superior (hiurt is not necessary 
to enable him to do so Assets are resh ed not 
when the deposit Is made by the purchaser but 
only when the balance of the purchase money 
Is paid into Court An oppbcation for execution 
to the Bupenor Court Is an essential pre requisite 
of a general clans to rateable distribution. tVliere 
the lower Court has ordered the transfer of the 
decree for execution to the soperior Court an 
appbcatlon after such order to the superior Court 
Le'ore it has received a copy of the decree would 
l« sufTicieot to satisfy the requirements of O X\I 
r 73 and to entitle the applicant to rateablo 
diitnbution Aamcnic Ciimn r ^ rarcar 
PaiDAiUM (lOr) I L. R 35 Uad 688 

~ ■ ■ I, 306— Ciol Proefditre Code {Att 

xn cl I8S ) ee 300 set Sll—Extailttm tale-~ 
Sal ton/tmtl though batanee of jturrhae money 
not depHiUd-Sat* rotl or nndcilte, llTicre • 
purrhaaer at an execution sate failed to deposit 
the balance of the purchase money as required 
by *. 306 of Act 'Ml of 1SS3 and yet the sale was 
confirmed I HtU that the balance of the pur 
chase money not haring been piaid at all the aale 
waa a nuUiir and not mcrrlv an Irregular aale for 
which remedr micht be had by anplicatioa under 
*: «> ‘W* Aimod Saiuh r 

/-tai Trasaf I L. ''S All VS JJhmS.nshr 


tender eeteral decree ! — i8ume judtjment-deSdor 
Decree apamst judgment deUor-^v.latgvent decree 
eigatnsl his legal representatives to he satisfied out of 
Jus estate. A obtained a decree against one Mam 
thamuthu Filial subsequently, B obtained a 
decree against the legal represcntatires of Mam 
tbamnthu Pillai and lus estate in their hands B 
applied under s 295 CitH Procedure Code to 
share rateably in the proceeds of property sold 
u execution of 4 a decree Ileld that B was 
not entitled to do so Oound Abajt Jalhadi 
r J/eAoniro) I luoyai Jahhadi J L R 2S Bom 
iOS followed. AVhen a decree is obtained against 
the legal representatives of a deceased person 
ther are the judgment debtors Kaltappaa Set 
tnilaran r l<]rodora;ufu IS Had L J 651 
referred to SaiwiVASA Aiyanoer v Kaktbi 
lUTnz Auual (1910) I L R 22 Mad 466 

and 0 xrr rr 63 73 


Su Civil Pbooedpbb Codb 1908 0 
XXI s. 89 I L B 82 AH 380 
S 310A— 

See Orn. Pkoceddbb Cope (Act V or 

1908) O X\I B. 89 

I L R 87 Bon 387 
See CoBTBiBDTio I L R 38 Calc 1 
See JcjusDicnoN or llion Coott 

I L R 38 Calc 832 
See LniiTATiov Act 1877 s 5 Sea. JI 
Abts 13 ANp 14 

I L R 83 All 93 

ss SlOA 312, 588— 

Bet ArrEAi I L R 88 Calc 339 

1 311— 

Set Atteal to Pbivi CounaL. 

I L R 40 Calc 635 
See Pabtics 1 L R 89 Calc 881 
. II,—. — ... — ApfdtcaUon to tel etide taU— 

Dttmittttl (or dejantt^Appeal-^Adjovrnroenl 
^Illness An order dismissing an anphcatioa 
ondere 311 Ciril Procedure Code on the ground 
cf the non appearance of the applicant Is appeal 
able tVhere the parties were ready with their 
witnesses but the case was adjourned for want of 
time and on the date fixed for hearing, the appli 
cant wanted lime on the ground of lUnesa aup 

G irted by a medical certificate from a Civil 
ospKal Assistant but the Court refused the 
applicatioD I/eii that in the circumstances of 
the CBse (he order was bad and the case was 
remanded Broja Sctdar Roy CnownaCRY t 
Mon Lal Mozempar (1910) 

14 C W N 673 
■ — — -■ — ■ Underslalement of ttdut 

tn tale protlaincUton if inalertal ifreyufart/y Dell 
berate understatement of ralue of property m a 
eale proclamation ia a material intTpilanty within 
the meaning of s. 311 Cinl Procedure C^e, and 
a aale may be set aside on that ground. Sadat 
mand Aiati > Rhul Awor 1 L R 20 All *12 
t t 2 C t\ \ 5.j0 followed. SirAnpBOA Dtni 
V IlAZuoiuv PoodaB (1910) 

15 C W K 577 

as 311 312— 

Set ArrrAL to Pbivt OoixCIl. 

I L. R. 40 Calc. 635 
See Second ArrEai. 

L L. R 39 Calt. 687 

t. 312— 

8re Aptbsl I L. R 38 Calc. 339 
— 813 315— 


— aucllea aale nnfler — 

Set Civil I’nocrara* Code (Act V of 
1908) 0 XXI *. 91 

I L.R.40Mad.l0C9 
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Civn, PROCEDTJTIE CODE (ACT XIV OF 1888) 

— «rfii, 

W. 515. 81&~ 

Fitcmo's tr ^rcrtE. 

I L. R 48 AU 8S0 

I 515— 

S<i SiLK I's Extrmox op rrrszE. 

I Xm R 5'' C&lc. 67 

, I - - Ercfalie^ cj dttrtt — SaU (f» 

4vffi<7n jmrrJfl rr irpnrtri of pro p ert y 
otnny fo fattvre cf 
dt’tor* titU ta tmm purtka t nionfy~ 

Zjtmita on~L*mitation <fl {IX of l$Oi) ScM. t 
Artf CS end JUII (i) that an auction put 
cbaMT Mxljnfr to mover tlie purcha-oe money 
paiJ bv Lim upon the praan«l that he haa been 
dcjmvtd t( the iiro|ierty pnrthaml ovlng to 
failure of the judrment-deltor a litJc thereto haa 
no npLt out ide the Code of Qvd lYoeedure 
*nd (ii) that the remedr pren Ij the Oo<le of Ovtl 
rrocHure « not a auil for mone^ had and received, 
lo vihich Art G2 of the (iixt Schedale of the Indian 
limitation Act I'O^ voull apph but i« a amt 
■falhng arithin the punieir of Art. l'*0 Jf«<ina 
£,nffh T Caiedher ttngh I 1^ T 6 Alt £77 and 
ilohtvddin Ibralttit t ifahotntd Jfunt Letrat 
ifed. L, J 4S7 foUoired. /’am Knnat ^Aolld 
T ramCenrSieTte J3C H h ]0U> not/oHoired. 
Jf/envmon Kannl t Uenvman 1/itndur 1 t, It 
JS Celt 12£ dutiDpii Led. htont-nas t*RA9ai> 
Tiauix Sixon r Gotiuix MaTAxaxu (I9t3) 

L L. R 8S AIL 419 
--mm. Eeccabon of d<eru-m 

SaU la trccaf on— •fttction ;n<rcAo«<f drpnvtd of 
pro/-erty pvrtkottd oietfiy to foilurt of jud^mtnl 
ittors t tU Sutt to rceoc'c purcAnee montg 
Mlieto property of a judgment debtor had 
l<een a'ld twice over m eaecution of decreea 
apainet him anl lurehaaed twice by different 
Iiurcbaaera jt waa A Id that the aeconJ purchaser 
took no title by bu purchase inaamuch ai at the 
iime of aale the judpneot debtor a title waa 
extinrt and that he waa entitled to mover the 
purcha<« money which ho had paid and to follow 
It into the kanda of otber rmliton of the judzinent 
debtor amonp t whom it bad been rateabiy dia 
tnbuted. CifisruB Das t ffwnzsnwAsi I'Baaao 
Sthci! (1016) I L. R 40 AIL 411 

1 316— 

S« Pee EiirnoK I L R 33 All 45 

— ' I-..- I I Exccvlum of dttrttm— 

Tvtchaet at avcl on tnh — Dolt of oeeruaf of aw 
/ion pttre7a«r a lif/< JUtd that under the Code 
of Civil Irocedure 1883 the title of a purebaaor 
of immoveable property at a eale in execution of a 
decree to meane profile arising tberefrom doea not 
accrue until the date of the confirmation of aueh 
eale Amw Ka \m v Datlau Hal J L Jt 2i 
dll 4 u and Prem Chand Pavl v Purnma Dost 
J L P Ju Cale 546 followed hmau Lai. o 
^ATHE Mal (1010) I L R 33 AIL 63 

f 817— 

See hsTorpEi, J L R 36 Mad, 664 
Set lIixDU Law — J on.T Family Pro 
PEBTT I L R 40 AIL 169 

L R 44 1 A m 

I, — — — — ■ ' — — Civil Procedure Code (Act 
1 of 7608) s CC— Court tale in rrcnrtion— 
Ceil fed jircloia — Jcnerii— J/crt'-oycc of certijed 


CIVIL PROCEDURE CODE (ACT XIV OF 1888) 

— <«Mfd 

■ ' t 517— con/J 

partAawr — Protection — Doelrme of eonetrucUte 
aoticc— Transfer of Property 4cl (fl of 7SS’) ss 
3 and 41 The mortcagee of the certified 
purchaser at a Court sale u entitled to rely 
upon the title of his mortgagor including such 
Immunity from suit as the law provides m support 
of the atalatory title 8 CO of the Civil ProcMure 
Coda (Act \ of lOOS) which may bo called in aid 
for the purpose of assisting m the construction 
of a 317 of the (^vll IVoccdure Code (Act \IV of 
IfiS**) — supports this conclusion Jlari Gemnl 
r Hanthundm I L. P 31 Bom 61 followed 
Tlie doctrine of constructive notice applies In two 
rases, first where the party charged had actual 
notice that the property In dispute was charged 
Incumbered or in some way affected m which case 
L is deemed to have notice of the (Acts and mstru 
ments to a knowledge of which he would have 
been led by an inrjuiry after the charge or incum 
Lnnce of which he actually knew and secondly 
where the Court had been satisfied from the cvi 
denee before it that the part^ charged had 
designedly abstained from inquinng for the very 

f mrpose of avoiding notice. Tins does not conflict 
n any way with the statutory definition of notice 
In a. 3 of the Transfer of I’rojwrty Act (11 of 1882) 
A purchaser of property is under no legal ohiiga 
tion to investigate bis vendors title But in 
dealing with real property as m otber matters 
of business regard is had to the usual course of 
business and a purchaser who wilfully departs 
from it in ord r to avoid acquiring a knowledge 
ol bis vendors title is not allowed to derive any 
advantage from his wilful ignorance of defects 
which would have come to bis knowledge if he had 
transacted his business in the ordinary way 
This IS what is meant by reasonable care m 
B 41 of the Transfer of Iroperty Act (IV of 1882) 
Occupation of property winch has not come to 
the uowled''o of the part) charged is not con 
etructiTO notice of any intere t in the property 
Maxii KARnisiiAl i JIoorbsi (1910) 

I L R 35 Bom 342 

2 Prior ami aubse 

yieeal tnortgage o — 1 vrehaie of part of mortga/jed 
■property sa execution of decree on prior morljaye — 
Suit on sccorJ mortyaye — ifuefton jurchaser alleged 
to 6e 6ewimiefar of mortgagor — Transfer of Properly 
Ael(l\ of 1882) e 43 A poition of certain mort 
gaged property was purchased by a third party at 
auction sale m cvccution of a decree on a prior 
mortgage Held on suit for sale by the subsequent 
mortgagee that it was not open to the subse 
quent mortgagee to bring this portion again to 
sale upon the ground that the auction purchaser 
was merely a tenamtchir for the mortgagor Jfam 
Aoram T jl/oAaiiian I L R 26 All S'* followed 
Babju ITtASAQ t BiyoESHRi Baedsh Ial Sdon 
(1911) I L R 33 AIL 889 

8 ... .... .. Public Demands Pe 

toven/ Act {Den Act 1 of 189o as amended by Ben. 
Act I of 18S7) s 19 «u6 s {'’) — Sml to declare 
defendant a purchase of laud at eert ^cale sale 
6»amt for plainliff tf mainlainnlle — Ciwl Proee 
dure Code (A/1 of 188’ s 31 ) if applies. By 
wrtneof sub a 2 of s 19 of the Public Demands 
Recovery Act 189C as amended by Act 1 B CL 
of 1807 the provisions of s. 317 of the Civil Proce 
dme Code of 1882 (which cone pond with those 
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dVIL PROCEDtmE CODE (ACT XIV OF 1888) CXVH. PBOCEDDBE CODE (ACT XIV OP 1833, 

— -<on/(f — <cn/</ 


a Sl7~can/d 

ot 8. CO of t)io Code of lOOS) apply to the c&*e of a 
purclia.cr at a sale m en/on.ement and czocntion 
of a ccrt;Gcato laaueil under the Ihiblio Dcnuincla 
Itecorcry Act and a suit l>y the plamtitT for a 
declaration that the deftndanta purchase of ccr 
tain lands m execution of such a certiScato naa 
lenamx on behalf of the phintiQ iraa barred by (be 
provisions ol s 317 of the Civil 1 roecduro Code of 
1882. Atnltla Prasad v Oo^al Dulsh Da.* 1 
C L J vjO not followed Han Cfatran 6iiHjh V 
Chandra Atimar Dry I I P 3t Cale JS7 a c. 
J1 C W A 7Ja followed Dakoa CuatvDfU 
NaifBi t Tana Aimub Pal (J31-) 

10 C W K 073 

4 — ■ I Co-dicrtt holder 

•purehtuxn'j al cxefiufion aalt truslee for other ileeru 
holders — Scope and ohjeet of t 317 \\hcro one of 
sevcTol )oint decree holders applied for eseention 
of the dccieo subject to the rights of the others 
and properties put up to sale in pursuance tliereot 
vros purchased by him Held that the purchase 
WAS for tho benebt of all the decree holders and the 
purchaser could not be alloned to retain tho 
propertj es his exclusively and perpetrate a fraud 
Against his co decree holders under cover of a 317 
olihe Civil Procedure Code of 18S2 Tbe provi 
eions of « 317 of the Civil i'rocedurc Code of 18S3 
wero designed to create some check on the practice 
of asking whatf are called henomt purchases at 
ezeentioD sates for (be benedt of judgment-debtors 
ond m no way oflect the title of persons otherwise 
beneficially interested In tho purchase. Ilodh 
iS’inoA Doodhoona r OosesA Cifiniit Sen 12 
S u P 317 referred to Oa^OA biiui t Kesu 
(1016) 10 C W K IW 

— ■ — '■ - 9S 317 and 231— 

bu HufOB Law— I&itcoi-TaircE 

I L. R 87 AU 645 
ss 318 and Slo- 
pes 68. 203 204 218 210 

I L R 36 Bom 373 

520— 

^ee & a3o I L R 34 Bom IdS 
5ie s I L R SS Bom Sl6 

. - S3 324 A S72 285 — Ereevixon of 

decree — Sloney Ivi»j infA Colleetor~~Prohibtlortf 
order vpon Colleelor ly ancth r Court — The ere 
exiting Court alloehing (he money i« exeeution of 
another decree — Payment to the decree holder — 
Femedg of the first decree holler ol uhose instance 
proUbtfort/ order xias xssued-^Practiee and pro 
cedure 1 amchandra and others obtained a decree 
against Sambhu and another lo the Ck>urt of the 
Subordinate Judge Sc ond Class at CbabSoSUQ 
Those decree Jiotders basing appbed for caeca 
tioD by attachment and sale of cerlam landi^ 
the Court trsnsferred tjie decree for execution 
to the Collector under s 320 of tbe Ovjl Prote 
dure Code (Act XIV of 188»J Tbe CoUcctor 
executed the decree and held the amount for pay 
ment to the decree holders In tbe meantime the 
plaintiff obtamed a decree for money against Pam 
Chandra and others jn the Court ol tbe bxihordiaate 
Judge lir t Class at Dhulia and m execnti<» of 
tbe decree obtained attachment of the amount 
with the Collector by means of a prohibitory order 
unuer s, 272 of the Code About this time the 


> I 334A— rorfj 


defendant obtained a deorc" against Ramchanlra 
And others in the Court of thohubordmato Judge 
Second Class nt Chalisgaon and in execution 
of his decree obtained an order of atfacbmert 
of (he said amount In obedience to this second 
onler tho amount was remitted to the Chali gson 
Court where it was pjid to the defendant The 
jlaintid tiled to recover the moner Tho lower 
apjcllate Court apjlicd tho provi ions of a. 23 m 
and decreed tie pIsintilTs claim. l/eU dis 
musing the plaintiffs euit that it was governed 
not by tho provisions of s. 28 m but by tho e of 
A of tho Civil froeediiro Code (Act \f( of 
I8S2) Held further that the prohibitory order 
passed by tho Dhulia Court under (he provisions 
of a. 27- was ultra tires and could not bind tho 
Collector In view of the provi ions of a 234 \ urder 
which he WAS Actini; Held also that in rirtuo 
of A 324 \ of the Civil Pfoeedurc Code (Act XI\ of 
1882} (he Collector held the Amount ot the dts 
posai of (h» Court (at Chah gaon) which had 
traftsterred to him the decree for execution and 
which was bound to dispo e of the amount m the 
manner and for the purpases mentioned m the 
IJunl paragraph of that section that it was open 
to the pbintilf lo applv to the Court at Cholisg-ob 
Ihroogh the Court at Dbulia for rateable ilistnba 
(ion under a SOj and that according to the prori 
sions of a. 324i( tbu Collector owed a spoeisr duty 
to the CIisli gaon Court and (hat Court alone 
had jurisdiction to deal with all questions as to 
(ha disposal of tho amount Govivwt \rai j 
t 8aa&aru.( Goots-oa (1011) 

I L. P C6 Bom 619 


8 C25A— 

Set s 2*0 J L. R 35 Com 516 
.11— — Disohlily of judgment 
dcllor to fnorljege the fropertg attached in exteulioa 
of decree trhiUl tinder menagerr'erl of the Colleetor 
— Proper tnC rprcltUton ot section is lo gtte it the 
exart and plain sense of the xcards u fd— ho implied 
limitation can le read into xl Tho incompetener 
imposed on a judgment debtor by s 325 of the 
Civil Procedure Gjde 163- to mortgage the pro 
pCTtv attached m execution of a decree whilst it 
IS in the possession and under tho management 
of tbe Collector is on tbe proper interpretation 
of (bo section in (ho exact sud plain sense which 
the words implv absolute and no implied Lmita 
tioo can bo read into it Where therefore, a 
judgment debtor etecuted a mortgage of such 
property during tbe period of the Collector s 
management tho mortgage is void, notwith 
standing it might have been intended only to be 
effectivo over sns residue that might belong to 
the judgment debtor after tho management of 
the Collector came to an end Murray T Ulurat 
Singh 3 Aagpvr L P 171 end Salu Bax y Pajat 
Khan 13 hagjmr L P 130 upheld. Magntram 
fiMuniTn dl'Viruorfi v Eahilai 1 L P ^6 Eott 
SlO dis i-ntcd from CaBMSIU^Kaa Eixiiv 
KAMI V CniKvrafarA (1918) 

I L R 46 Calc 163 
■ ■ Alienation -^hlalc 

medan Iatc~Gil{ dttTxna mar tcl man / — Hill Held 
that a gift made by a Mabomedan during death 
illness is (ij under tho Jlahomedan Law a will 
and therefore valid as to one thud of the property 
comprised in it end (ii) is not an alienation which 
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CmL moCEDEPE CODE (ACT SIV Of 1£83) 

— «prJi 

t 255A— <0 Id 

tcv^ ^ cnJrr t*p prr'iLitjcn ctint*«nt«l In 
•. of tlio Coi p of ( inl I'rorodttrr I&S2. 

ynmrxAO 6*TEt3 r MroAVXAD 1 vin. (1910) 

I E. n C3 All. S33 

— ■ " ' Ttvntffr cf i roj-rtly 

Jet (/r t>/ 1(5'’) t Vj — .''pretfe Ptlirf Att (/ of 
Ji" j t 2^~il vhffift of hndt — TeoHt/tr of 
crct* ft-Ktfii 5* lo (.cl ntor — Lt! i g out fcy 
Co~-eel3r-~-C r rr cf Coiteetar * pcnr^tSal* ly t^t 
oicncr of fu I lertfl — So e r^rehr* tn larour of /*« 
fvnt-atcr T1 0 pUiotill «kii » omiiWr of th* 
/•miJy of tLe defrndmu. TTse plainlifTi *opirttrtl 
fcrothw WM •1*0 I croditor TJo pliiotJJ* Ito- 
tier atUcbcd the ftmilr Und^ Tie matter went 
m exfcotjcn to lie Collector wio lovvrl tbe linds 
to one Pirijj Snl>^nentlr tie plxuittf! *nil tbo 
tlcfcndinU c*wr to «n on<imt*ndmg Vf whioh 
tie plemtifl serood to remit Lm rooTtgee* debt 
•nd pay off hii Lrolher-*-tlie jodcreenuomlitor— 
•nd tie defendants agreed to (ell hint one of tbo 
Iand& Tie tlaintif! then obtiincrl poev'ssion 
of tie Umily lacda fron vlueh he waa ejected 
i)T tie defendants. Tiereapoo. the plaiotifl 
isTios brooght a roil to recoeer pos#o<sion. IltU 
allowing tie cUitn that tie Intm t which the 
sale-ileM porportwl to tran. fer to tie pUiotiil 
troa the latmit which the defendants bad in the 
Urdf at the time of tie tran 'er and the(^llc«tor a 
powen haring ecaacl by rrawn of the proceed 
u atuefament being cloeed the cesreyance 
of the def ndant ( intercut to the plaintiff took 
effect In his farour r fa^tea"! t L 

P Sf Bom. hS and LJtj Aun/tear r Laju 6 
D L- r 2S3 dKlinguKhed Per Scott CJ 
There u bo doubt that the elTeet of $ S'*! A 
would he to isralidate such s tale as wo now bare 
to consider as against a leiice or transferee from 
the CoUeclor exercising his powers under tho 
On! Irocedore Code See Oon^a Ittuai T 
Balhth Singh [X^Ol) 20 Alt 41 j Baithat 
does sot dispose of the qaestion wbetlier after tho 
CoUcetor’a powers hare ceased by reafon of tbo 
pfocccdings m attachment being closed the con 
ccjanco ot the defendants interests will not laho 
oScct in farour of tie purchaser Tie statutory 
prortsloni) bearing upon the point are a 43 of tho 
Transfer of Property Act and a 18 of tie Spccifto 
Pehef Act wiicb prorldo that wiero a person 
contracts to sell certain property isring only an 
imperfect title thereto the purchaser has tho 
right If tho sender has suhsaqncnli/ to tho aalo 
acquired any interest m the property to compel 
iim tomake''Ood the contract out of such interest 
Maasinaii \iTiraiAu v Bauvnai (191,) 

I L. r S8 Com filO 

■ s 332 — Dchitry of po tm to decret 

hoUtr — Proccedtnr} unlcr $ 332 decision vnltr 
agaiTuI decree holder — £«mito/ion — Act (Xf of 
2577) Seh II Arlt II 13 120 1P> Wbeto m 
execution of » decree for possession the p'amtiffs 
were put in possession of immoveable property and 
were then disjiossessed by reason of a proueeding 
under a 3 12 of the Civil Procedure CoJe being 
decided against them Held that a eubseqnmt 
euit by tbo rlamtiffs to recover poe ession was 
governed by Art 142 of feclu II of the Limitation 
Act andnotbyArts 11 13 or I**© tliercof Ayyn 
aami v Sitmiya 1 L R 8 Had 5’ approved 
lUiKDi SaUDAit V Gopa CiLipn Gnosn (19V**) 

18 C W If S"! 


cmL rnoCEDTOE code (act XIV op 18 SS) 

— eonfd 

' 832— CO Id 

' - t 835 — Tho only order nndcr e 

33 Civil lYocciiuro Code ( \ct \I\ of ISS") 
upon whiih tie character of linality is impressed 
u an order upon enquiry end by parity of reason 
ing the same rdeet can attacli to an order under 
iL .>3, cnly when an investigation has been made. 
Aooj I chart V Aandh J rashnd C C L J 3G , 
trlwd upon. Conti (^aiujf Patm r Sita Patm 
(1909) 14 C W K 840 

— Decree in (ermi of 

tomjtonue — iTreeufioa of decree — Perem la por 
ttetton of fTOffTly a fartj to the tvit but not a party 
to the decree— PurrAaifT in trcealion of rfeeree try 
lay to ffcofYr potacsnon — 06 fftiefion by the perton 
•n pMseaeioa— Order far retnotof of d fruffion in 
tieetiUon pTvce(dtngt~~Order not ipicelioned by a 
auit — Pinaftly of the order In ft suit by a mort 
gageo against tJie mortgagor to recover tbo money 
dae on tlic mortgage defendant Xo 2 who bad 
purchased tho equity of redemption from tho 
mortragor wa.s made ft party de/endint. Ulti 
naleW tho suit was cosipromisedi between tho 
mortgagor amd mortgagee and a deereo passed m 
terms of tie compromise Jveitlier to the com 
prooiiso nor to the deereo recording the eompro 
iniso was defendant So 2 ft parts In execution 
of tho decree tho morlgaged projicrty was sold 46 
a Courbaa)o and purcia cd by tbo plamtid When 
tbo jlilnti? attempted to recover possos ion of 
tho propertj lio was obstructed by defendant 
Ao . who was m poMcssion. On an appheation 
to remoTO tbo obstruction tho Court mado an order 
for tho removal of tbo obstruction m Pebrunry 
1904 Tbo rlainlifl recovered possession of the 
properly m March 1005 hut was dupe ses cd in 
Juno IjOS Tbo plamtiU filed a suit in 1013 to 
recover possession of tbo property from defendant 
Ao 2 UtlJ timt the order for removal of obs 
(ruction was rvfrrablo to > 33o and not a 334 of 
(bo (hvJI Iroecduxo Codo of 1882 that it wso 
binding on deWdant Ao 2, and that as defend 
ant Ao 3 took oo steps to liave tbo same set aside 
within ono year of its dato it had become final- 
Bnnujt I AticnAnsBA i Biiuiabai (10^0) 

I E R 45 Bom 573 

S41 34S — Eeeevlion of dtcree — 

Afreet of dJ,tor~DtsckaTgt penJiny an tiisolve^ cy 
petition — J etrreel t» ezeCMfion of Ike same decree 
— ZimitahOft Act (XT of IS77) Sch 12 
Art Ipg Whero a judgment debtor who has been 
aw ted and sent to jail in execution of ft decree 
obtains an t»/eriin reJeaso under a 349 of the Code 
o" CStd Procedure 188_ such a relea o is not a 
diacbargo under s 3 I of the Codo and does no 
exempt the judgment debtor from liability to bo 
re arrested in execution of tho same decree An 
appli ation therefore for execution in such 
urcumstances of IJio decree by re arrest cf tho 
judgment debtor is one m accordan o with Uw and 
oaves limitation Shain}i Dcoharan v Foonja 
■fairoM I L P "G Rom 6S followed iSeerctory 
of Stale for India v Judah, I L P I2 Calc 6 j 
dissented from. &ueaj Dfv t JlAHAum Peasad 
( 1910) I L B 33 All 279 

— ss 344 to C50A— 

.yee Pbovd-ctal L ^ s 14 

«- ( ) X K 215 
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aVIL PROCEDUHE code (act XIV op IBSS) CmL procedure code (act XI7 of 1833J 

—conld — eonfi/ 


8 317— eonfi 

of s. CO of tlio Code of l''OS) oppV to the caw of & 
purcUaact at a aale in cnforccmont and execution 
of & ccrtiCcato issued undir tbo lablio Demandi 
Recovery Act and a auit bj tbo phmttff for a 
declaration that the defendants purcliaao of cer 
tarn Isoda in execution of auch a certiSeato uaa 
lenami on bcball o! the plainlifl n as barred the 
provisions of a 317 of tho Cird 1 roceduro CMo o! 
1682 dmfiila Pra^dd v Oopal Jiuftk Dot J 
V L J wd not folloircd lion Cfornn Sinjilt t 
C handra Aamar Iki/ 2/13/ Cal 137 t c. 
il C 11 A 7/3 followed Baroa CaaspRa 
hixtii t Taea IvikkaR Pal. (lOU) 

10 C W » 073 

4 — — - - — . - — Co-dtcTtt hoUrr 

purchoiing at exreufion anlf truifra for olhtr dierte 
holders — Scope end o/ « 317 R here one of 

several joint decree holders applied for cxeeoifon 
of the dccreo subject to tho rights of tho othera 
and properties put up to sole m pursuance thereof 
was purchased by him Iltld that the purchaso 
was for tho beneht of oB tho dtenc holders and tho 
puichaaer could pot be alloucd to retain tho 
property as his exclusively onJ iwr^icirata a fraud 
Q'ainsc lua co decree holders under cover of a 3IT 
ordho Civil Procedure Code of 18S2 Tho provi 
sions of s sn of tho Civil l*rocedupe Code of IftSS 
were designed to create some check on the practice 
of making ab&t are called henumi purchases at 
execution sales for the benefit of judgment debtors 
and m no wav affect tbe title ol persons otbenriso 
benefiually interested in tbo puicbaso DodK 
£ingh Dood/ioorta v C<\nuh C'unrftr Stn 12 
BLR 317 referred to OvRoaSanalv Kesri 
(1015) 19 C W K 1175 

S3 217 and 231— 

S« nivEitJ X^w— IvncBiTAEcr 

1 L. R 37 AU 545 

83 818 and 310 — 

Ste S- 2C3 2f>4 2l8 219 

1 L R S6 Bom 373 

S 320— 

Ste 8 23o 1 L R 34 Bota 143 

See B 27G 1 L R 35 Bom 510 

Ss 824A| 272 2S$—Exeevha» of 

decree — lionet/ li/trd «t/7i Calleetor — Fr/Aihito'y 
order uptw Collector hv anclfier Cwri—The ere 
cvting Court (tUacJting lie money rn- er«rr/«on ol 
onother deeree—raytnent to the decree holder— 
Temedt/ o) Ihe first decree holler of vho t tn tanee 
jwhibUory order Mor ijsiieif— Pracf»«e and fro 
ctdtire Itamchandra and others obtained a decree 
against Sambhu and another in the Court of (he 
Subordinate Judge Second Class at Cbubsgaon 
Those decree holders having appbed lot ezecn 
tion by attachment and sale of certain lands 
the Court transferred the decree for execution 
to tbo Collector under s S’O of the Civil Pioce 
dure (ode (Act ol 1682) The CrJlcctor 

executed the decree and held the amount for jay 
luent to the dettet hold is In the meantime the 
plamliO obtained a decree for money against Fam 
Chandra and others in the Court of the Subordinate 
Jud^e Fir t Cla at Dhulia and m execution ol 
the decree obtained altncbment of the amount 
w th the CoU ctor bv means of a probibitoiy order 
under %, £“2 of the Code About this time the 


• 8 824A— eonfi 


defendant obtained a decree against Parachanlra 
and others In the Conrt of thohubardmaCo Jad c 
Second Class at Chalisgaon and m execution 
of his decree obtained on order of atfacbmert 
of tbo Bald amount In obedience to this second 
order the amount was remitted to tho Chalt gvon 
Court where it was pjid to tho defendant Tho 
plaintiff sued to recover tho monev Tho lower 
ap]>clUte Court apilird the provisions of a. 2S> 
and decreed the pfaintifTs claim, thld dis 
mu ing the pUmiifTs smt that it was governed 
not by the provisions of a 23a but by tho of 
a. 32lA of tho Civil Pro^doro Code {Act \Il of 
16S2) UeJd further that tho prohibitory order 
passed bv tho Dhulia Court under tbo provisions 
ol a 272 was vUra ttrr« and could not bind tho 
Collector in view of the provj ions of a 231 X under 
which ho WSA actint lUld also that m virtue 
of t 321 \ of the Civil rrocedure Code (Act XI\ of 
)8S2) the Collector held the amount ‘ at tho dis 
pose) of tbo Court* (at Cbsli gaon) wUeb had 
traastefred (o him the decree for exeentjon and 
which was bound to dispose of tho amount in the 
manner and for tho purposea mentioned in tho 
third paragraph of that section that it was open 
to the plaintiH to applv to the Court at Cliolisg on 
through the Court at Dbnlia for rateable distnbo 
lion under a 29 u and that according to (he pton 
Bions of a 32-iA tbo Collector owed a apeciaf duty 
to Uie Cbvligoon Court and that Court alone 
bad jurisdiction to deal with all questions ns to 
tho ilisposal of tbo amount Govrsoil \iiia3Ij 
r SAUtARa'ii Gostviia (1911) 

I L R C8 Boa 610 


C25A— 

Ste 8 279 1 t R S5 Bom 616 

.-I. ■ I,-..- I. Zlirobihfy o/ jvdymSTif 

rfetfor to moTltjoge Ihe jrroperly at acM »» ezeevi on 
of d cere irftilsf ««Jcr rn'innycmerf of the Collector 
— Proyvr infsrTvrfnlion of arefion « to yut tt Ife 
fxael and jdnm sense of the uvrds vsed — Ao imphei 
|imt(a(ioa can l»» reod injo »( The incoiapetcncy 
impp cd on a judgment debtor by b 32j of tho 
Civil Procedure Code 1&82 to mortgage the p o 
pcrlv ottaehed m execution of a decree whilst ft 
is in tbo possession and under tbo management 
of tho Collector is on the proper mterpretation 
of tho section in the exact and pUin senso which 
the words implv obsolute and no implied bmifa 
lion can bo reod into it Whore therefore a 
judgment debtor executed a mortgage of sncli 
pTopetty during tbo period of the CoUe tor s 
tnanagemeot the mortgage is void notwitfi 
standing it aught have been intended only to be 
cSective over anv residue that might belong to 
tho judgment debtor after the manegement of 
tho Cedie ter came to an end ^tirra / r iJiirat 
Smyk JAojpiirA J? I7J ondSaluEatr rajal 
Khan 13 Aiijpur L P ls.0 upheld Magntram 
Titturom Jfnriirjdi v Pahulat 1 L P 36 Boti 
610 disB nted from GA'cmsaA'OCAE Bauio 
KAAD V CnWvTumA (1D18) 

I L E 46 Cale 2S3 
■ .^IicJialion —Halo 

inednn. J.ovp— <? i/l duruia war.; id »ioid~n tU, Held 
that a gift made bv a JrahoiDcdau dunrg death 
lUne S la (i) under the Jlahomedan Law a wilt 
and therefore valid as to one third of the property 
compri ed m it and (u) la not an alienation which 
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cnu reOCEDITPE CODE {ACT XIV OP 1£83) 

— ecTiJ 

■ ■■ — — 1. S55A — foriS 

cndtT lb*' rrcihiliiUtm pcnt»5np<l K 
•. 325 ^ ol the Code cl Ovd I'twftlnrr 

Mnm.KJio EiTtra t Mrni»'M*D I «*n. (1910) 

L L. R 23 AIL S33 

■ - ■• - 3“roB*/ff e/ i njttig 

Aa {/r «•/ m'') • 4 — Sj^ft rd rf Ati {I c/ 
Ji ] * el Treji-'/ff ef 

amUon f’tKtrdxngt fei Co rxior — l/rttiij cnt ty 
Co^wiar— CeA»er cf Cc’l'tliyr t fwrr^^’Salt I j tlit 
cncnrr el trlmfl — 6a’« iffettm in hmtr r/ f^e 

ftrthAicf Tlia plaiatifl va* a crraivOT of tha 
fimilT of tLe dcfefldaiiU. The Hi ntiTi tepiraled 
IjTolher «■« *1*0 s c^jtor The plainlifl'* l<to- 
ther *tt*ehe<l the fimilv Und*. The »fat 

In exccBtien to the Collector who lewed the lind* 
to oce lir»ji Snb*eqoctillT tVe rlalntifl and the 
deleodint* came to an ondentanding hy wlifh 
the jdainli'I *"Trttl to remit his mortgage debt 
and pav oH his brothe —the jndffinent*ctcditor— 
and the defendant* »jrec<l to aril him one of the 
land*. The plainlif* then obtained fw non 
ol the famdr lands from wlueh ho was ejected 
bv the defendants. Thereupon the plaintiff 
baeiog bronght a ruit la recoeer pewssjoru H<ll 
allowing the claim that the intere t which the 
u.!e>de^ purported to Iran fer to the ritaintiff 
was the btc*est which the defendants ha<l In tho 
Unit at the time of the Iran 'er and the Collector a 
powm haring ccafcil by reason of the proceed 
ing* la attachment being closed the eonreytoce 
of Iba defendant* interest to the plaintiff took 
eflect in bis favour C-mjeloi r Jnmant I L 
Ji „4 hom. llo ani Ldtj Auiutcar r Ladu C 
B L H 2t3 diitinguished Itr Scott CJ 

There is do doubt that tho elTeet of a 32i \ 
would be to inralidate such a sale a* wo now bare 
to eonoder as again t a lessee or transferee from 
the Collector eicrciong Its ponera under tho 
Ciml Procedure Code 8(t 6anja Irasad T 
Ganf a Balhih SiTiff^ (1007) ”9 AU 4JS Buttbot 
doe* not dispore of the ijncstfon whether after tho 
Collector a powers have ceased by reason of tbo 
proceedings in attachment being cIoEcd the con 
v^ance of the defendants interests wid not tako 
effect m favour of the purchaser Tho statutory 
nrovuio&B bearing upon the point aro * 43 of tho 
Tran ter of I roperty Act and e 18 of tho Speciffo 
Pehef Act which procido that where a person 
contracts to sell certain property having only an 
imperfect title thereto tbo purchaser has tbo 
nght if the vendor has eobscqucntly to tho solo 
acquired any interest in Iho property to compel 
himtomake oodthe contract out olsuch interest 
lUcsiTAJi \iTin7BAM p Bakcbai (1912) 

1 L r 86 Bom no 
I s 332 — Dcliwry 0 / TvifstMion la decree 

Jinlder — ProeeeJin^ under t drcirioa wnder 

aQa\nrl decree holder—LimxUiUffn— Act (Xh ol 
JS77) 8th II Arte 11 13 VO IV Ttliere in 
eseoution of a decree for possession tho pliintiffa 
were pot m possc-sion of immoveable property and 
were then djspo«seB c<l by reason of a j/roceeduig 
under s 312 of tho Civil Procedure Cole being 
dcciied against them Held that a subsequent 
suit by the plaintiffs to recover possession was 
governed by Art 112 of ®cIl II of the Limitation 
Act andnotbyArt II 13 or l^O tb rcof Ayjt 
eam% v Sariija I L R S Mad S’ approved 
JLuvdi SAEDiii V GORA CiiAhD Ghosh (UI") 

16 C W If 871 


cmL PROCEDURE CODE (AC?T S3V OF 188S> 

—^nid 

■ ' t 832— corfd 

■ — - t. S3S — The cnlv onler under r 
33 Civil l*roccdure Code ( \ct \I\ of ISS ) 
upon which the character of tmality is imirrssod 
U an onler upon cnquirs and ly reason 

iry the umo effect can attach to an order nndir 
a. 332 only when an investigation has been made. 
Awn; rt}ar% v AonJA I raahnj 0 C L J 36 
lelied upon. Coini C^ARA^ Patm r SrrA Patm 
(1"W) 14 C W K 348 

■ Decree in ferms 0 / 
tomprofawe— Preculion 0 / dreree— Feraon m foa 
Aestion of yvoyerfy a party lo Ihe snit tut not n parlj 
to tit decree— 7 urxhaier in erecufion ol decree try 
lay to rteorer foeitJiion~Obatniel>on ty fAe perron 
in porecAiion— Dfdfr /or rmoiol 0 / cielmclion in 
execvtion preecedtnQt— Order not yuertionol by o 
anit — /inoii/y of the order In d suit by a meet 
gageo against the mortgagor to recover tho money 
doe on the mortgage defendant 1*0 2 who had 
purchased tho equity of redemption from tho 
mortg gor was made a party dcfendanL Ulti 
tnalely tho suit was compromised between tho 
mortgager and morigagee and a decree passed in 
terms of tho compromiso Neither to tho com 
promi « nor to the decree recortlmg the cempro 
iDise was defendant No 8 a party In execution 
of tho deereo the mertgaged property was sold at 
a Court sale and purebaaed by the plaintiff When 
the plaintiff attcoi] toil to recover possession of 
the property ho was obstructed by defendant 
No £ who was in possession On an application 
to remove tho obstruction tho Court modo an order 
for tlio rcmovol of tho obstruction in Pebruary 
1903 Tbo plaintiff recovered possession of tho 
property in March 1903 but was dispossessed in 
Juno 1903 Tbo plaintiff filed a suit in 1013 to 
recoscr posscasion ol tho property from defendant 
No 2 Held that tho order for remoyal of oba 
traction was refcrablo to e 335 and not 9 334 of 
Iho Civil rroeeduro Codo of 1882 that it wa» 
binding on defendant No 2 and that as defend 
ant No 3 took no ateps to have tho same set asido 
within ono year of ita date it bad become finaL 
Budiaji 1 A'lOUANOitA t Bjbiabai (1020) 

I L R 45 Bom 673 

■J 241 349 — BxceuUon of decree— 

^’■^tor — Bucharye penimy an tiwofwiicv 
petitum — pf arreet m extcitUon of the same decree 
Act (XF 0 / 1877) icA II 
M 179 Where a judgment debtor who has been 
•rra ted and aent to jail m cveculion of a decree 
Ootains an anlmm release under s 349 of the Codo 
0‘ (hvil Pioccdure 1882 such a relea 0 la not a 
aidcuarge under a. 341 of the Code and docs not 
exempt tlie judgment debtor from liability to bo 
re arrested In execution of tho earao decree An 
appli atioa therefore for execution in such 
circumstancea of tlie decree by re arrest of the 
jnugm nt debtor is one in accordin o with law and 
Mvea hinitation. Bhamp Dcolaran v Poonjo 
Jstram I L R SG Rom followed Secretary 
of Blati. {or India V Jmlah I L I 1. Cak Co' 
d from SoRAj Div t MAnAum I’lusAu 

I L R 33 All 279 

-83 34UoSG0A— 

See Pnomeut IvsouE ct Act s 14 

(3) 6 C W K 21 s 
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CIVIL PROCEDTOE CODE (ACT XIV OF 1888) CIVIL PROCEDURE CODE (ACT XIV OF 1888) 

-^onttl ■’—conid 


8 349— 

S<« € 341 1 L. R 33 All 278 

s 351 — cahon to hi nljvdjtd 

hy jxnon against tehom tirlificaltt iMunl 
sinder Ike Public Demands Peeortrv id (t of JSM) 
— Dislrut Judge tf may tnl rtain ap^ieotion — 
Jiefxual — Appeal — lleimon The Dwtnet Jadge 
had jurisdiction to entertain an application under 
Ch XX of the Ci^il rrocedurc Code to be tdjadged 
an tasolfcnt notwithstanding that the debta, 
m respect of which relief is sought hare been 
certified and in part recovered against him under 
the provisions of the Puhlic Demands Itecoverj 
A t There is no apjical from an order refusing 
to entertain such an application. Rut sneli an 
order may be act aside by the High Court in eier 
CISC of its revisional powers. Krnsn IU\s Lit. 
AfiSSER r MsiLilUM JA^KI KoER (1903) 

14 C W K 143 

. — -- /awfiCJiry— /aao/tml 

trtl/oid a eektdule of d<hls iti» j fmntd~— 
Attempt on Ike part of a ertdttor to proettd atjatn | 
afler<.equiTtd property tVhere an insolrent had 
taken advantage of the provisions of Cli. \\ of 
Code of Ci>il Procedure 18S’ and had been 
di.eharged under ■ 3ul but no eebeslule of 
debts had been framed. It w as / cM that a jndgnent 
orccLtor of the insolvent could i>ot thereafl*^ 
base recourse against property which had come 
into the hands of the insohent sulseijoently to 
bia di charge Amis cd din Haiosn « <?ueoiuj 
biNOU (1013) I L R 39 AU 402 

>S 351 ana 357— 

See Limitatiov Act (W or 13" ) Vu 
IT Arr 170 1 I R 39 Bom 20 

, ■ ^ — ~ 8S 361 582 — ibalcment of oppeni 
on death of defendant respond nt—iclto icrsonalts 
tnoritiir eum persona — Appheatton of ruU to appeal 
iy plaintiff— ^osls In a personal action for an 
injunction a decree was given for the defendant 
with costa I lamtiffs appealed Duriug the pen 
Aency of the appeal the defendant respondent 
died Beld that the right to prosecute the appeal 
against the respondents legal representative does 
not survive to the appellants. The nde aetio 
personalis monfur eum persona is not interfered with 
merely because the person injured incurred 
ins life time some cspenditure of money m con." 
.quence of the personal injuir} Pullmy v Great 
i.atUm ^aificay Company 9 Q P I) 110 ap 
proved, htslna Eekary ben V The CorporahOH 
of Calcutta 1 L P 31 Calc 406 approveiL Tins 
ride applies as agam t the estate of s decea ed 
respondent Paraman CMly x bundararaja 
Aatcl I L. r ^6 Mad 499 distioguislied. If an 
action falls what is incidental fails also and if an 
appeal abates as regards an injunction sought for 
It abates as regards the costs incurred by the 
appellant as a consequence of the dismissal of his 
suit An appellant cannot be allowed to ahow 
that the decree re’nsing the injunction was wrong 
for the more purpo c oi gettmg rid of the directim 
as to costs. JosiAsi TiBirviNCiACjrAiiiaR t 
bwAMi Iyevoab (1910) 

I L. R 34 Mad 7 


88 368 388, 371— 

See LiMrTATiov L. B 44 L A. 218 
J L. R.45CsIe. 84 

'—— 88 368 S71~- Abatement of suit — 

J/orty'iye— Joint ffindu family — Pedempticn auif 
fry t/e nortjayor tn kis personal right — Second auif 
to redeem hy coparceners not tarred ly eihaUment 
One } a isember of an undivided Jliadu family 
Instituted In the 3 ear 1881 a auit for redemption 
against the mortgagee but pending the suit he 
died on the fJth Joly 1993 On the lAh October 
168.3 the Court directed that the atiit should 
abate bubsequenlly In the 3 ear 1312 T 
aon and three grand ona filed a second suit for 
redemption 0 ! the same property alleging that the 

a rrlv being ancestral they bad Interest in it by 
It was al«o alleged that an adult brother 
of I was interested as a coparcener jn the aime 
propertx The tnsi Court dismissed the ouit 
on the strength of the order 0 ! abatement passed 
on the ).>(h October )8S3 On appeal the Dis 
tnet Court reversed the decree and remanded 
the suit for di posal On appeal to the High 
Court Hell tiist there being no lodicatioa 
(tut Ps suit was brought m a representative 
capaeitv it would certainly bo delectire os a 
redemption auit according to blU canons of proee 
dure and it the suit was dclectivo Pe pmonai 
right to sue did not embrace the nghta of his 
coparceners and none of them would )» conelnded 
by the spjiicalion of a 371 of Cfnl Procedure 
Code (Act \1\ of 1882) Hell also that apart 
from the quest ion raised upon s. 371 there was 
sufficient authority for the conclusion that since 
the introduction of the Code of 1877 no legal 
proceedings bi ) short of actual redemption 
would deprive his coparceners of thcir right to 
redeem again i the mortgagee Per (hniXAM 
The right of a mortgagee to enforce his security by 
sale IQ a suit agamst the i>erson who executes with 
authoiity exjwess or impbed, a mortgage of family 
property witbout joining the coparceners inter 
est^ results from the authorized mortgage 
which camca with it the all embracing remedy 
It does not follow that the defect of one co.owiier 
who de ires to redeem will bar the exerci«e of the 
same right by another hence arises the necessity 
for joining all parties interested m one amt Raxi 
cnsNDRi Naravaw t Shritatrao (1915) 

1 L. R 40 Bom 248 


— : — ss 366 371 and Act V of 1908 

O XXfli rr 2 B— Judgment passed after death 
of party net absolute nullity — Suck prdgnienl not 
liable to collateral attael but must be set aside only 
by proper procrecfiMyi and unless so set aside bars 
a fresh suit A decree was passed m favour 
of a deceased plamtiS on tho day of his death 
which occurred before the ease was taken up 
for disposal and heard In a suit brought by the 
representative of the plamtiff on the same cause of 
action and for the same relief it was urged that 
the decree so passed was a nullity and that the 
subreguent smt was maintainable i7fM that the 
suit was baired It is only when the representa 
live of a deceased plaintiff fails to apply within 
the tune allowed by law that a suit abates under 



( ro ) 


( «r> ) mcr^T or 


crra, ppocEDusE code (act xiv or iiss) avu procedure code (Act xiv or 1833) 


t. 866—0? fi 

O XXIT r 2 cf ^rl \ nf I or t)»t l» C Jrt 
cpold h#rT nnlrr bj> J t » «'l A 1 

\n t>{ 1^®2 tl »t t}<* »'-il »' *’l i1 V 

p»«»M *ftfT d***?*) i« t> t tlm'jt-^ »n ill* •»!<• 
nnllilT Tl<* ini/niiTti of O* loi Uttirt* H •”!» t 
tns «. t-f \rt \I\ f IVK 4ni «i Wll r O 
of Art \ of I* tl »j1v t*-*! wh fr • mit } M 
kb&trd. no frr»h »jil tS*!! lie Irr iclt trn t’r mi-io 
C* n*r of *rtton. *•><} tl*t ant TTri^lt b t*w* 
rriw*ont4tiTr tf a tjotra*^! jJa nt**! n»y La»p ta 
Bjfbcatj in to tlo t jBrt m •lut'i tlo w>t «• 
jirndins Coo*>* ( -»oroon4Virn » K-voxnanat* 
Kali (I'kYi) L L. R, 33 lai l<r 

— — — «.S 5 " C 6 S-/ -> ftJfgtUj 

Ttjr-t ft-lUrr C/ cf of W / «/f» t »>■ » 
to^~I)<cnt oj'ix* t trrmj pnt^nS t oji f 
jrof^ fri cm )• m»»l i| I »-/i« 

talion WTirn a d fm lant I ji i (.rth j'aintil 

to choo«r a'nin t »1 rn lt<* 1 1 |ironoo.|, 

and if aon ono el>o « iib a*i a Itrrw* cUiin to ttto 
notasnre *i to tna 1" llio rxpr*<TitaHTo 
]r ahcmld br ad l^l aa a f>anr Ttr |•rm’) Iona 
of a. of Art Vl\ tf IVx apj io| onlr fn !»<• 
c*"* of 1l>« tlratli of (li* I hlntifl an I ) a I no at f li 
ration lo the raar of th Uratli <f a 1 f<nUit 
pAKesmfjUi *ixrn Iltmnrf r latrtfttram 
DiBooi r» (19J2) 18 C K J?9 

I 368- 

^t< LiufTiTiox I L- R 45 Calc 04 

— I -i i.i_ xl «/ /VofA 

0/ a ft*«i </ n< f'X'i y oj p^l—l pr* rt 
nnl Irmyh on rteor^—O'e m 071 " t oHw over 
of eeUm tiol tumnxy tn faroxf 0/ otlrf tttjion 
^fnU—Prt-rmfittofi On» of ||;« d frn lanta 
re*ponlml« in a auit f rf tire-rinftion tltnl 
nraling ajijx*al ^o apili atiMi •■ai mi !<• arithm 
limitation to trin;;lai rr[irrw<nlatitrx on to 
tb« rreord but the appeal »aa drrrmf a« a*^ln^t 
all the reepon Irata JItll that th anit Inn;; 
one m vhich the rau*e of action di f not aumro 
afrainat the other rc {lonlrnta th" letrrc in«»t 
be set aide a» a *h le Pn) Chin Irr Stn x 
Canya ZPjt h al I L 1 Zt CaU 4i refem I to 
X Joyrtn hn} I 1 I V \U /7» fi* 
tingnished Imam cp nix p SaiuRatic Uai (1 JlO) 

I L R 32 AU 301 

1 871— 

Rf s srr I L R 40 Bom 248 

Sex Livitatiox I L R 45 Calc 91 

e 372— 

B<e TsEcmox rnocErPixcx 

14 C W N 752 

B 373— 

See JimisDrcriox I L. R 44 Calc 367 

Lfjal rtitretenlilite — 

Ahnlement of «ui/— II •// Iraurti of tint utlh jermu 
Sion to tnny a frest one— Its effect on the rtpre 
sentalne not on record Wien a amt Iiax ahatocl 
against a defendant hr reason of liis legal repre 
eentative not having been brought on tho record 
withjfi the time aJJowrrl b^ hw and when fho 
plaintifl thereupon withdrawa Ms suit with jer 


V 

r*i iKi to If n; a fmh roe »-i h a pvrmi* lon 
ran mlr rrrpo«Tr hm to linng a frr li rait again t 
II d (enlanl* 'ho were rrt th" rrx-on! on tl" 
date cf I*" Kithfrawal an 1 r"t acainc ih" le^al 
ivpfref-italirr* rf a tlefi-T'Unl who »a* tlra 1 
at th" Im" rf the witMIraval an I whoso a»l 1 
evixv,<-jtatitT* I s ! riihrr n"t Ivxxi I fonsht on th" 
*»*'r*"l rr 1 » 1 l**rn rmorr*! from th» rvorl 
tv an Bppfllsle ro| r wUrh art a«i 1 th" on! r 
of 111* fif»t roart I’ringing th n on the reeonL 
/ <Tin»/fl V Kn apt* SI J/"f J S I diswntnl 
froT*, «.r HAKKi r '»niYAXAiiiTAV» (19I3) 

I L. R 33 UlcL 613 
• 3“3 wa 3^A -r/o-at >» of il'rrre 

—I for I —1 a tr< Is trt Atm»e iri h txrtnt ja I » 
*»slr It / c t Of / n! on not perm ''U mil refiof 
l» |>»TW f-l %j nllff Jfcrrr JliH that th" pfoxl 
•Inn rf fh, WM cf th" ('^le of Hsil Ir’cviluo* 
(l^^ ) wh h alliwdl will Irawil rf a suit with 
jvrtnieuon t * t ring a f -r h t lit di 1 not a{ plj to 
anrapfliralieci »nb««xjuml to th" iWm* anl ilil 
not ^mit 111" wiihlrawil of an appliration for 
viocoibMi with pemn i<?n to riabr a frrah apfH 
valirpv M»t* 1 ttsT r Rrxt Mimr > |l9t 1) 

r L. R 3S AM 172 


3'> 


I L R 88 U>d S5 


'•tf t'jsn Iniictinnp Cone (\ct \ tu 


I “I'*) 


Stt toitrnoMisr 


0 \\\1II 

I L. R 40 Bom 880 
I L R 84 Bom 502 
14 C W K 451 
I L R 48 Calc 400) 
llrnisTinTiO't nr Itorujirvrs 

B R 40 I A S!0' 

DrlfXnn Ayrieul 

Inrult I rltff let (W II of ISiO) » I —Com pm 


1 


1 of the rote— Co tri s </«fy I? rcconl tie 
»"• n«l pn«» cirerre in i/a Irrnit — lleinlers 
eompTvmui g sri(/o«t axtioritj from Am eUenl— 
Cti til lo ajplj to eanetl the eoM}romi e Tlicro is 
nothing In tie jrovlsions of a I- or in any other 
•rctlon of tho DtkLhan tgriculturists Relief \et 
IViJ which eYprr"sly dr; rnea thr parties to a suit 
of tlo povnr of inlcnng Into a com] romiso and 
haring tl at eompromi<o rrcorJeil under s. 3i 
of the Cisil Irneoduro Cdlo of 1632 which Is tho 
same as O Will r 3 of4ho CckIc of 1003 A 
roin[romi'0 means tho settlement of a disputed 
claim Uhcro a party romilains that a compro 
mi 0 rffrcteil in Ins namo b\ his y loader was un 
mithonse I ie mu t mo\o the Court to cancel all 
that ha-s been done and to revive tho suit Basan 
goicda X Clnrchyirigomla 1 L li 31 Bom 40S 
follnwril I'lRAJt t Oanatati ( 1010) 

I L R 34 Bom 502 

2 Belata to the 

•Utl coHsIrvclion of — Pes jw hcalo — II rony decision 


on ^H<s/iON of lair no lar to sid sequent decwioji-. 

1 egutmlion ilct ts J h — Proimons of Act do not 
rtlale to fudieial proceedings—Proii os effect of~ 
Tra*a/er of Property Act ss 107 lOS (6) — Posses , 

aion o/rij// fo rccoier reii/ loiogiicn Tho word / 
relates to the suit m b 37ii of the Code of Civil/ 
Promlurc mean relates to the matter of tl 
rlafjn an tho cose and there is nothing in fj 
section to rc tnet the relief granted in the 



( o-ri ) 


DIGEST OF CASES 


( 5T> ) 


CmL PPOCEDURE CODE (ACT XI7 OF I88S) 

“<onf(7 

s 375 — 

tm e to Titat is prar«l m fte plaint or le s IThere 
the partus to n suit litigate os lo wir anti lc««> 
for the orrner'hip end c ion of land it is opon 
to the parties to pronde bv cotapromi e in viut 
nianrer such land shoflld be omied ard onjoved 
and sneh pron ion alfhoTigh difformt from and 
eren incon i tent with thi. plaint relate lo the 
suit within the meaning of a. S7o of the Code 
enZ-a oppn ^ Tfiim'itappa 

/ L It IS Mai 410 no* foUowed 
I ija^ Rig\unaha Thtrar r Thanda 

xanya Tambtrai / A f "d J/oi 214 not fol 
low^ JoU h.vrvrttnpi>a r 7^r» S«n nppa 
I L li uO Mai 47S followed Vn order or 
decree ba ed on a niistahe of law does not operate 
os res judKala in a sabseiucnt proceeding m whieh 
the operation of such decree or order is not called 
in question Ifanjolo^tamwal v Aarainn-Miroeii 
^lynr J L P 30 J/flf 4G1, referreil to The 
provisions of the Rcj^istratioa \cldono* apnir 
to proper judicial procecJiaga whether tionsutisg 
of pleadings fil d by the parties or onlen raaJe 
by the Court \ compromiso petition is a plead 
mg filed by parties and can be su 1 on although 
not registered JlinJet n \aiei: r Canyt Surant 
^a)iu 1 L r '‘0 AU I”! followed. Cavs which 
are clearly outside the *eope of an enactment 
rannot b brought withm it bv anv mfereneo 
drawn from the terms of a proviso Decree an! 
orders jreaerallv aro ontaicle the scorjo of sub a. 

1 of B. 3 of the Registration Act. Decrees and 
orders relating to leases which are governed by 
ch (d) o! sul^s. (1) to *• 17 cannot be brought 
svitm sab s f 1) of a 3 fflerelv because sob s. 2 of 
B 17 whii.h 18 ifl the nature of a proviso etpresslv 
exempts certain orders and decrees relating only 
to cla, (h) and (e) of tab-s. (1) to s 17 of the Act. 
When the subject matter of a lease is the rents 
.and profits of land the possession which a lessor 
under s. lOS f5) of the Transfer of Property Act, 
IS ^und lo give the lessee is sufficiently given bv 
giving notice of the lease to the rrots or other 
* persons in occupation ond requiring them to attorn 
and pay rent to the 1 osee Attornment by the 
tenants and actual receipt of rent is not necessary 
to pve the transfereo po-sesaion of the rent 
Such notice snll amount to dobvery of possession, 
only where the transferer himself has possession 
to give and not where he u himself out of posses 
eioa hATESA CHCTTI V VetOO hACSIAE (1909) 

I L B S3 Mad. 1Q2 
■ - — — — — — Cempromm nyreed 

on behal/ of minors by guardian appointed by the 
Coirt of War^s~ConipromiSf tf binding 
not etamtned and approved by Court— Court cj 
ITards Act (IX of 1S7!I S C ) s 14 A guaidian 
appointed by the Court o! Wards on behalf cf 
infants has power to compromise proecedings in 
the Civil Court to which the infants are parties 
and such compromise has to bo registered th® 
Court without the nee ssity of the Court ezamin 
Ing and assentmg to its terms Aasoio Dewaxi 
r lICSAiniAT PZUBA PICHTW (P C.) 

25 C W K 79” 

s S75 A— 

See s. 373 I L R 36 All J73 

s. S'S and 464 — 

See CoaiTEoansE I L R 42 AD. 469 
1 li. B 48 Calc 469 


CmL PROCEDURE CODE (A(7r XI7 OF 1833 ) 

— «>nfi 

S3 378, 508 508 510— 

^e* \rcmiA-now I L R 31 All 743 

8 392— 

See Ctvtl ProcmcPE Code, 190S O 
\\M It 0 I L. R 44 Mai, 640 
See Picnr OP Stnr 

I L. B. 39 Mai 501 

5. 393 — Parithon — Preliminary d eree 

• a jdaintiff's faeair — p sttfaneeto eonmu «oi r— 
Pefu-tsl of pfruntiipi app’icalion for re mu< of 
eommusioiu V prtliminary dec-Cv for pirtitiou 
of a bonss haring b n mile the Court appomteJ 
a commi sioarr to n w tho bouia and p-eparo a 
Bch ma for partition. In this ho was resisted by 
the liusbsnl of the pliintifl auj was unable to 
execute the commiAsioa. Tus plslati/l applied 
for the isiue of a fresh commissioa, but the (jourt 
rvfu 'vl this snj JiS'Qisted the amt altogether 
/fell that the Court h»l ne authonty to nuUify 
Its decree by totallr disnussing th suit but ought 
to bare acced d to the request of the plaintiif 
to re issue the commissioi and to bare e ea that 
Its order was ob seJ Visim cv vissA e Lati 
PAW (1910) I L P 32 All 319 

8 411— 5u»//o domr p nd ny ereeu 
hOHof irere* for sa! upon morljay' Reipoodea s 
obtained a (Ireres for sale of tber mortgago oa 
I7tb December fS9a. rending execntioa tho snfa 
oftbe mortgagor broo^bt asmt lu/orma paupen# 
against her busbanJ ani bis mortgagees for dowee 
claimme a pnor charge It was foJnd that tho 
dosrer debt was not charged and ea tbs 11th 
UaT 1$97 her suit waa dismissed as against the 
mortgagees and a money decree passed anl under 
t. 411 of tho Can) Procedure Code the amount of 
Court fees doc to Coremment was made First 
charge on the amotmt decreed The Collector in 
order to get the Court fees brou^t tho property 
to sale Respondents got it again pot up for sale 
in execution of the decree of the 17th l^cember 
189o Held that the second sale was good and 
look priority Paoso Paasad r ^fewa T.ir. 

(I L. R 34 AU 233 

— — — g. 424 — 

See Cmi PnooxDPUE Oooc (\rr V or 
1903) s. 80 I L R 37 Hsd 113 

I y«it ayainit <7or 

ernwenf— '\otiee— AAiyfa a oai \ariaf'ir» 4ct 
{Bom, Act r of ISS’’) s o~~2lort}aot of a nan<a~ 
Collector dt^riny the mortyaj iniw/id— ^«it ajain t 
CoUuJor vithout fin lee. The plAintifl fiM a «iit 
agoiost the Collector of Kaira to obtain a declata 
tion that an order pasaed by that offi er ond r 
B. 3 of the Bhagdari and Aarvadari Act (Bom. A t 
V of IS6 ) declaring some mortgages in plaintiff’s 
favour null and void, was inoperative Ao ncitiee 
was given to the defendant as provided for by a 4dl 
of tho (Svil Procedure Code of 18S2 Bell that 
tho notice required by a. 424 of the Civil Procedure 
Code of 1832 was necessary to be given for tho 
dectaiation was a distinct act Of the Collector 
done la the exercise of a stalutorv power and 
therefore in his official capacity Per Con taw 
The true teat of an action for the purposes of 
a. 424 IS whether the wrong complained of as 
haviag been done by the pubh officer sued 
amounts first, to a distinct act on his part, and 
secondly whether that act purported to have been 
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PIGESjT of C\SE5> 


{ 674 ) 


CmL FFOCEDTOE CODE (ACT XIV OF ISSS) 

s, 

■'“ Iv Hra n ! i i J ! th lh^ i* 

< nr-t n t t i r »t> the 

f 1 1%. cf r f ^ ( f I J ^ A II J f < B |T<* ^ 

f''-u to fT^it t tn V t } ) II ’•EjtA r T«s 
*T.,^xc-or or K'.trv 

I 1. r Bom 42 


CIVID PROCEDimE CODE (ACX X17 OF 18S5} 

— tanid 

8 443— 

rrlufP C>le of /W/ therefore Ibat Iho 

]l-unti{T WAA rtt <tl<\l to Accounts of tlic mort'tage 
of ISyrt unJpf tlie prorijions cf the DeLkhan 
Apnftihnn tt Hflipf Ut lS-9 SvDAsmv Tam 
citANorA r TriMBiK lvE«fA\ <1910) 

r L R 44 Bom 203 


f nn—Sv f n 0 n f It j el te f I itt— 
,4 m} •> T)o jantill an 

liitiJiT 1 A Mil 'wa ilic-l nj>f>n 1\ tUt 
Itxlor to lla^J T il {lina-v-m ot of tho tilla e 
o » o rmia 11 ikl the proiin 1 that tn Ihe 

event thsl ha 1 1 j j*mp«l tie i ttn ha I liecomo 
r< -ciHe l(T C m n nL The j taintiT tfere 
j<in vothout p in_ tj n i o refjiurMl 1 v a. 
f tie Cml levee i ire 4 (e < \ t \1\ f JSS ) 
t. e>l a »J)t 8 »nt tie v r>t n «f Suio f>r 
IitJii in <001 c! f A toUrati n tl At he wia 

totitM t i tjt! \1 o tn • o andfora 

)<Tii)aiifnt injun i n rMr»intu the d fcnlaftt 
In.’o rt“on;in^ tie » ]> - //<</ that th amt 

waa bsi n A <.4 of ilie C»ti 1 Proeteljr© Cole 
< \et \l^ of Ih*! 1 Tli« temt act uvosl in 
t IJ4 cf ih CtiI ]ror«(Ju70 Co<lc Jn 185" feht« 
tiftlr to tha puhhe oCi er» boI to the Semtary of 
State. Theeiprottion po auit thtll be mstitatel 
apauut (be SrertUrr of State tn Cooncii » 
nla enoB^h to iBclule amts for eren hinl »h« 
iJjpp iet >i>}anttioa ©f rthennse ttr Ifaaro't 
J — ^\Tjere there u a aenous mjurj to Imminent 
that It «an onlr 1«" pf**TenteU by an immMiata 
injQBctxm. • Court «i)I n t b« <ebArre>l from 
«ntertB.nmg the amt anl iMums the injanetion 
Ihoonh the aeotion rw^uir« prenoui nolic if it 
ta oinng to the imQt«icat« need of the mjanction 
that the pUinti? haa come to tfie Court for relief 
before prin;? tie rceioiml notice f hirer r 
Zrxai Dexiri ef Lew L< jten o Ck D vl7 foUotrc<L 
fbCCSETiBr or STATB V CUAXAf* IvPItR’rARaO 
<1011) 2, L R 35 Bom 3G2 

■ I 443— D««e tn iernu ef atrard~ 

Z) erte jfjutl eem nf of minor t moll er—~itothrr 
nol oppeinfe'l guardutn ad item— ZJccrea not (iwfcnj 
on tht minor In 180C the flaintifTa father 
mortpa cd b]» bouse to defendant 1 for 

Pt 1 OI/> After his death his wi low on behalf 
of her minor wm (i UinlilT) referred the mortgae^ 
vlslm to arbitration The arbitratora eellM 
the claim at P* J "00 JJefea Jant ho 1 apidied 
to the Court for a decree m terma ef the award 
and (be sviJow having consented 4 decree waj 
pa sed. In execution of the decree the house ivae 
put up to saio an 1 purchased by defendant No 1 
for 1.8- 1 700 The plaintiff attained jnajonty 
lit September 1911 and sued m August 19!^ for » 
decUration that the decree was null and void, 
aai for taking accounts of the raortgage of WiMJ 
under tl ft provisions of the Uetikhan Asncii) 
tunsts relief Act (KVII of 1S70) Ho aHc^ 
that the arbitrators m taking sccouata did suit 
give bim the benefit of the Dokkhan Agnenl 
tunsts Pebef Act that in the Court proceedings 
that followed on the award no raardion waa 
appointed for him and that at the Court nle 
the houso waa aold at an usdcrralue J7e£f 
that inasoiucli os the plamtiS's interest had not 
been duly protected the absence of a guardian 
ad lUm lo the Court proceedings of 1901 rendered 
the decree null and void under a 413 of (hm! Vm 


$ 443 iss- 
uer Minoi I li R 33 AU 287 
— ss 4 ji 3 45(3 aad -*63-- 
*re Mrvor , I L B 85 AD 487 
h R 34 Bom &02 

I 458- 

Sfft Mison 1 L E 33 All 237 
I L R 35 All 487 


- ippfiMfton for appoinfmeflf 

of gu/irJton — Jlitnte of a/Jilavil uktiher Juflicttnl 
fo tnmhfefe TuncrefiR^i— Vinor suif fo tnt'afi 
ddU proetaltnyt in irAicA Ae trstt duhj reprtsenled 
hy a ffv/trhan wTulfiir eomptltnl—^Ltmilalton— 
/ndtan Aimi ifioit At( IX of lOOS trt IS Held 
that the absence of an afilJarit such as is required 
by tbo prorisioni of K iol of the Code of Civil 
Iroocitoro of 1S92 Is not tofltcieat to render the 
proeoedings illegal and void as against the minor 
on (be ground t bst ho wu not proper^ represented 
Jfannis Led v Ofiulim Aifet$ i u R All 
2ST P C referred to Held also that vhere a 
decree has b«en raailo azamst a minor duly repre 
aented by h>a guardian and the siiaor on attaming 
his majority seeks to set aside that decree was a 
septrato suit ho can stioeeod only on proof of 
fraud or collusion on the part of his guardian 
If the gtiiftlitn ncjecletl to aopport the case of 
tbo minor and tlicro is nothing to show that he 
did so deliberately that cireunutanee alone would 
not rotitle iho minor to aroid tho operation 
of tbe decre'* Pajhiibur Dyitl y BAityn Lai 
I L P IJ Cale C9 and Chandetr Selhar v 
PaMVar fS^ Indian Cotta Gfl) referred to 
Itxra SinyA v GAulnm Qadir 29 P P IDtS Nat 
«ny Rarain T Jttfit Vwfry [}3 Indian Ceaca 4ii) 
emi AAiaroj Mai v ihnni 1 L P S’’ Calc. 23C 
disllnguiaheu Held further Chat s suit for pos 
Kcsslun of tho property sold in execution of such a 
decree is goremeu by Art 12 of tho Limitation 
Act ISIAM DtH » rURA’I CjUNI) 

I L R 1 Lafa 27 


8 462— 

i?ee s 13 7 L R 36 Bom 53 

Ste JlisoB I L E 35 All 487 

See Tbostee I L R 39 Mad. 115 


1 - iUnor — CompTO 

mtttSancfion of Court nol cLlatned—Oe/ntpromtst 
not binding on minor When a suit to which a 
iniaor la a party is compromised and no leave of 
th<* Court 13 ootAincfl under a 48" of the Civil 
Procedure Code (Act XIV of 1832) the compromiso 
docs not bind the minor ami Is voidablo. The 
fact that it fa for tbo henedt of the minor or that 
he hu derived benefit from it makes no ^fleKnce 
Biiiwa o DrYcaavD (1911) 

I t. R 35 Bom 322 


Court no( obtained wtnpremwncl binding 
—Herdthip to oth on sfrwnd for uphoMin^ 



BIGUbT OF Ci^ES 


{ 570 ) 


CIVIL PROCEDURE CODE (ACT XIV OF 1888) 
— 

■■ S 462— fon/rf 

compTomtae — Minor not houxl to return any lentfit 
UR<f<r compn>mi«£ before tt «( otirfc— Votn< con 
tract luibiliti/ cm A conjpromt'jc r-nterfd into on 
beball o! a. minor without obtaining leave of tho 
Court iiiwiet s. -IQl ol tUa Conlo ol » tin 
enforceable against the minor It cannot be 
treated as binding upon him on the ground that its 
being Bet aside ■would work hardship on tho other 
part> It 13 also no ground for not setting it aside 
that It u impossible to place the parties in the post 
tion in which tliej were when Iho eompromiso 
was effected The withdrawal from the suit bj 
the other party cannot be eon idored as service 
tendered to the minor for which the minor ought 
to pay compensation before tho eompromiso is set 
aside iman &ingh v Anmin btngh 1 L It 20 
All OS not followed. The fact that a )oml contract 
13 not enforceable against ono of the parties does 
not absolie the other party from liability Berne 
noMSanint \a3a:?t\ T so A'st>n\ R aO DiryBin 

UDIO) I L R 34 Usd 314 

3 ’ Coinpromm of 

decree mode in jmrtition *u>l by guardian ad liteni 
ustliciit feme of Court — ^uil by minor on offoming 
hs «fi;on<y to tet it aside — ialfier of Hindu joint 
family made guardian ftd litem of Aisaort bttng 
oUo hiniatlf o deftndanl sn jWTtdiotv avi('->roirrra of 
head of Hindu joint family — Decree tn partition 
suit i« favour of father— Form of decree ta telling 
atedt eomjnomuf 8 462 of Civil Proceduro Code 
(\ct XIV of 1882) provides tliat no nest friend 
or guardian for the suit shall without the leave 
of the Court enter into any agwetnent or com 
promise on bchsif of a minor with reference to 
the suit IQ wlucb be acts os next friend or guar 
dun Where m a suit for partition by a mem 
ber of a joint family tho father was made third 
defendant and his son a minor waa made sixth 
defendant and the Court appointed the father 
guudian <id htem of tbe minor Held (reversmg 
the decisions of the Courts in India) that the 
* powers of the father were controlled by the pro 
visions of s 462 of the Code and he could not 
without leave of the Court do any act in his 
capacity of father or managing member of tbe 
joint family which he was debarred from doing 
as guardian nd IiUm To htdd othenviso would 
be to defeat the object of the enactment A com 
promise made without the leave of the Court 
by the father with the second defendant of » decree 
passed against the latter was held therefore 
in a suit brought by a minor on attaining his 
majority to he not binding on hiov. The fact 
that the money waa by the decree made payable 
not to the minor but to the father who was 
admittedly representing the family made no 
difference in the duty which lay on him to obtain 
the leave of the Court to an agreement which waa 
clearly intended to affect the rights and interests 
of the mmor The decree made by their Lordships 
was to the effect that the compiumise was not 
binding on the minor and he was remitted to his 
original rights under the decree in the partition 
Buit. iilanoliar Dal t Jadmalh Singh I L R 
2S All S85 589 L F 33 I A 198 Jdi followed 
Ga-kussa Bow t TrtJABASi Pow (1913) 

I L. R 36 »ad 295 

4 — - — . - — Compromise of 

♦nil ort VeJalf of minor made iciOovI cbloitiing leate 
of the Court— Lioiilify of other party to a joint lond 


CIVIL PROCEDURE CODE (ACT XIV OF 1883) 
— ecntd 

g 462— coneW 

to exeeulCfl as part of the eontpromtte A compro 
miso nadc on behalf of a minor without having 
complied with the requirements of s 4C2 of the 
Ciol Broceduro Code 1882, os to obtaining leavo 
td the Court h not enforceable againit the minor 
The fact that a joint bond executed as a part of 
tho eompromiso was not cnforcoablo against tho 
minor did not absolve the other obligee from 
liability Jausa Bai i ^asavta Rao (19IC) 

I L R 39 Hud. 406 

Si 462 464— 

See CoMrjJosiisE X L R 44 Calc 829- 

— « 4G4— 

See Ci}>irito»t5c I L R 48 Calc 469 

ss 470 to 474, 578— 

See IvTCRVLE-iDcn I L R 37 Calc 552 

474— 

5:ce B 2 I L B 33 Usd, 220 

— B 488— 

See Attacitoevt I L. R 38 Calc. 448 

* s 490- 

See Atticouzat L L. R. 38 Calc. 448 

B 492— 

Set Cistt Procfomr Code 1008 0 
\\\I\ R 1 I L R 83 All "S 
, -■ g 503— rretiitr apport'frtf viufersee 

fiou peirer* of— Cannot reeoitr from third pnrtiet 
lehote uglts date prior to hit apj»«»/nie«f A 
receiver appointed under b 503 of tho Code of 
(hvil Troeedure in respect of anr movable or 
tmmcrable property is entitled to tabe possession 
of it from tho patties to the suit to manage it etc 
Ifo IS not entitled to recover po ession from a 
third party a stranger to the suit whose right? 
date prior to his appointment Such a rtceivet 
has no nght to recoier propertj sold before hie 
appointment by the judgment debtor on the 
ground that the sale is Toidshle as against the 
creditors on tho principle embodied in s 63 of the 
Transfer of Property Act MaiiaMed Ivasiii 
S tnio » PAvcnAPiKESA Chetti (191**) 

I L R 35 Alad 578 

ss 503 505— 

See Le-ase I L R 45 Calc 940’ 

3 SOB— 

See ARWrwATJON I L R 33 AU 743 
I L R 37 Calc 63 

s 508- 

See Abcitration J L R 33 AU 743 

s 510— 

See Arbitration I L R 83 AU ”'43 
■■ . ■ A ppeal to Iht Vaje-ty »fl 

6oiiiicif — 7 aluation of appeal — Attempt to rat * 
tttluation by adding tnlere t to the amount decreed by 
the Cowrt of first instance A plaintiff claimed a. 
sum which principal and interest amounted to 
more than Rs 10 000 He obtained m the coi^ 
ol first m«itau£e a decree for less ths.a Ps 10 000 
with interest The defendant however appealed 
to tho High Court and the plaintiffs suit wav 
dismissed The plaintiff apphed for leave to 



pirr-^T or casi> 
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CIVIL rrccxDtniE code (act ^v of i«ssv civil rRoccDimB code (act xiv or issd) 

—C^ IJ —tOfiiJ 


I 510 — fo td 


S SSS—coxtt 


D M j-tv in ( i I // I ih t tJ 
pUir! " f j 1 I r ( ( r ti R] ] ■»! »t e ll «• 
rtal 5i *«• 1 1 I si t 0 t ut ’fiT' t 
to J n t' i Jl 1 I ) »t r> al I* 

»lp FirnlTJiit r I I f \ t nur* 
Half T Or / J i I f iitnuihol 

Pam Knjjiji r > t ti v was \a>>i i 

I L. r 42 ?U. «S 

f v21 ic)— 


\i cJTr*n IN 1 L r CS Calc 522 

S- 622 — /* r re t nJt i eoafri tt n 

ef on atra Jo rnli/r tipj'nl tf i t oi *'< 

CrmirJ c/ « 114 f a t J K ot h 

U c) Oi Lr 1 Jri (1 I ; ) IJ r. t 

no appril a sir t « Ict.o''' n* 1 un t f _ I j| 

iVocWun? t kI n on maJ in f an axsrl ot 

arl/ tralors fven wl nth vOmc »» * ailfij /« 

Ibf prounJ that lii »’• naa »i awanl tshl in bw 
Chnlan Kl-an v / Ijmmai Ha mn J L 2 
20 Cak. 1' t t 6 I W \ ^ a (ollowr.! The 
dccja on o^ th" Jod si C omoiil ro la Jlaraatn n 
fi.ajA r n^j Iff Aunr I L. P 13 ill 3fO 
cannot Lc ircntpl aa in anr *ra) m conflict with 
tbc lalcr d"ri»itn of the JudieiiJ OjorailfM m 
the eaao ot L}t>hm 2 /on r JfuAaTnmo-i //at 01 
J I J S2 Celt Je * t C C a \ “ s <niu 
mach u iB the former e&s«< no «]u~alion %a to tho 
confelcne7 of the ep >rjl tru rsi<c<i either before 
the Judnal Corawitten cr m the Uiji Court. 
^l*here no epphrati n to « t ui tc th atrenl vr»* 
naJ >0 tic lover < urt e-utm tl penw] of 
JimiUtion I retinbi ! I Y Art t S f tt Ijraitation 
Act l/y th tniardi n 0/ /< n uf tK epprUtno 
nil wftR A mm;r st th time If U that the 
•pjiellait coull not fa« allontl to jnenc the Ih U 
Cnurt to in ertire iih iJi 1 cree in •!»■* cxere o 
©f Its fCTi lontl jurivli r on en.n on (ho crouml 
that (1 refryene** to arl itralion n-at male nilh 
the CCS urrea of a p< -so i who 1 . 1 no tuthontv 
to act on U-half of tie pTiarlian o' the appellant 
anj that the a«ft «1 hstl tlcrtfora no ej» lenfo 
in the tye of tie law hcara \Aiuit Jnt v 
BAjerAEi Jmt llOl®) IC c 1/ tf fl23 

a 62v— 


See ArrEst, Z L. R 38 Cllc 14 J 
See 8 210 IB C W K 31 

— — — ■ ^rhifnif on— licorcf tv 

tny leyind tenm of rtferenf t/ valid—Parlj btne 
filed if man repuJiaie avard — Atceftffnet of avant 
«fi far! if jtemurQU. The plainhlTa PeW of 
pas age along a pathway across the clcfculant n 
laud being disputed by tbo latter tfao rjocstion of 
Its MistcQce was referred to an arLitnitor who 
found that tho pathway dil in fact esisi a» ftlleged 
but he Isil oat anew pathway inheu of it JiDlding 
that if tl 6 thoroo^hfato waa alloweil to contnwie 
great inconrenicnce would be caused to the dtfend 
ant lltll that althouch nn arbitrator M sHoweil 
greater latitude than Courts of law in deparlin!; 
from rules of practice vliicb Courts hare 
for general conYcnieDce end aa arbitrator s award 
la dot open to interview on the merits vpon grounds 
cf error of law as well as of facts an aititrstor can 
rot go beyond the preci e questions subrutted 
But cicn though the arbitrator way bare cxceedcil 
1 IS authority it i not open to llu' party Imcfitcd 
Ly the award to tote exception to it on flat 
jgtoun} and the deffndant lliereforo was boend 


! \ ll “ awanl «ti tl i< ea e In a proccodinc un Icr 
a <1 ill roe«liirp tixle {tn \IV of !5S‘') if 
i n 1 1 miftciit tu the ( ourt lu ilircrt tho a« nl 
t> le lied in pirt If the owirl h bad m pir*^ 
ilie t lort slunll rrf 1 e (ho nijliration to file it 
alt "ctlcr Nab im k Nacaiav Srvoit t Aro 
wiitr I COVAD SiNOH (1911) IG C W N 250 

3 6S3— 

Sees 13 I L R 32 AH 481 

‘wr B -0 I L. R S3 Ail CGO 

&ee SUaojttniv — PMiowssirtT 

I L r 43 Calc IfSS 

^la rcuQiota ENPowMEvr 

1 h U Calc 493 
r L R 44 Il-fl 2S3 

1 — guii reatin^ to 

Jrutte ftltpoes frpprr/y — fj Pf !{r — 

/ artg of emt—Jotn ler of jwrfiea— Fratfire ond pro 
eejure. IVhero » breach of trust is complained 
of and where the alienee of trust property denus 
that tho property m tba subject of a pubho trust 
for rrl) lous porpos « bo is a proper and noeeas rv 
party to a suit brought under the provisions ef 
a 533 ol tho Civil Froeeduro Code of fSS2 though 
no relief can bo given os against him by why ofit 
A tleervo lo ejectment. CotitCTOB OP Poo'r* i 
Rii Ciuircntunsi (1911) j L S 35 Rom 470 

2 — - Tft»t for jiklhe 

ret grow* pwr/wr — De henlion of yroprrfu at .ffAiiYir 
pana—Fjtctment ot treepoitirt Jnn the tmtt pro 
perfy— Court-Viir>»fief>on— Truai crtatid ^ ui/f 
— Z rust cowiny »"fo briny ot a /ufttra dafa—Ouly o/ 
/eira to tamj oA the fnuf— //i»<fu /aip— JliW 
A suit to e)cet a trespawet from property which 
Is the subject of n public rcligiooa tni t does 
not fall within tho pumew of s 539 of the C ti! 
Iroceduro Cexlo of 1883 Lali/imand<u Pam % 
ram v Canpalroo Knehna I L P 6 Pom 20i 
Fsrfironirrt Cotiiuf De»ftffl«ne T /fffinJAaf I L P 
IS Horn 223 An i liajtan v Saytm JffeKruJSwi 
I I P Pern 2T0 Paut/mnd \ Samal f/fiiij) 

P J 273 followed Wbera tho trustees named 
by tho testator for tho purpose of ma’ tu" an I 
completing tho tru t at the |}Oint of tinio Gtcd 
by bun arc dwl and tho object of the trust as 
named by hiia is spcciGo and doRnito the Court 
will tube tho aduiinistraliQQ of tho trust 2Iog 
pri/y* ▼ Tbaeifirtlt 7 VtJ Jun 33 and Jn re 
Ppne £»W<y T ACfornry Cenrrnl (1903) 1 Cb S3 
followed VTlicro » Hindu who has directed a 
trust of his property for a religious purpose dies 
boforo giving efb-Ct to St the Hindu law acthonecs 
hw he. r to ta! a steps for carrying out his directions 
after recovering tho property from a trespasser 
IVbcio the testator inerely directs that ius property 
tliQuld be eadawed for a, certam purpose at a cct 
tain tun© by certain persona after hia death then 
uBtil the arriral of the time and tho complete 
dedication of it in the manner and for tbo object 
pointed ©at by tho testator the property ran t bo 
jcj^ardcd in tfi© eye of law aa part of hia Mtato 
hot impeessed with a trust or an abb,ation on tho 
part of those taking that estate as bcira to earrv 
out hia directions at the appointed tune He 
whosaecce Is blra as heir has ihc right to do what 
the ovwr himself would have done or has directed 
to Le done to 83 to com? i the tru t with thi 
sanction of the Court Feforehocan 
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CIVIL PROCEDURE CODE (ACT XIV OF 188S) 

— conid 


CIVIL PROCEDURE CODE (ACT XTV OP 1888J 
—<ontJ 


— s 539— 

do that ho must fir<it secure the property from the 
svTonsdoer into uho-o possM ton it hM pasaeil 
GuEiABiui GAvrJsa^'TKs.r t UotiiAij Icnattau 
(1011) I L R 8G Bom 29 

3 Trust — PulLe 

c7i/iri/<iile or rehjioM purpoMi — 7rw»t /or b nffil 
cht/l'j ol a jytrhcular tret nol ntecssaritj not a pn^lic 
tni I '\\hcro it was cKnrly cslaLliahetl bj eTidence 
«:rt^TO iwepMW bail lirsn lor -veTj tna-nv 
Rcncrations lor the purpose of supporlins and 
msinfaining faltrs cntrrtnininj Tisitors and for 
the gmng of alms and there was no end nc* that 
the property was ercr held for anv other purpose 
jt was held that the Court ought to presume the 
csisteneo of a ehantabla or rcIi'’ious trust mtbin 
the niesning ol s 539 ol Die Code of Cinl Proce 
dure 1892 and the trust was none the less & trust 
for a public purpose if its mam ob;ect was in 
fact the support of /alirs of a particular sect and 
the propagation of the tenets of that sect 31 aiust 
P uRAv Atai. i Dvrsua** Das (191“) 

I L R 31 AU 46S 
4 ■ I - I. Decree effect of for 

8 Xf»je under Inr to private njhtt^^pretfie 
Pehef Ael (1 ol IS^T) » d Dons 7 «<»P<if re/ief— 
«iuf/or recoAeryo/ o^te o/ Imaleeand tn^anetios 
tub'lanUalhj xaluaf— lelual poetesiion trilh Unanlt 
w\o vtrt uiWiny to pay to « 'icmwier tvai a tru-iUo 
— Pmyer far poueaton unneeesrary TVbero the 
Unde of & temple were in the actual possession of 
tenants who W"re srilling to niy rent to whoroso 
erer was the trustee a suit which merely prays for 
the tecoTciy of the office of trustee and lor an 
injunction against the defendants who wero in 
possession of the office which injunction was 
valued at a substantial figure ti Rs 3 COO 
doi.a not oSetil against tiiA proTi&e to a 42 of tho 
Sp eido Relief Act (I of 1877) as the plaintiff hod 
asked for such possession as bo could under the 
circumstances and as the possession of the tenants 
would not be direrso to the plaintiff after his 
recovery of office JTunj Sehari v Keahavlal 
lltrdUst J L II 23 Rom. 557 followed. HaJhaa 
aniapalki PtHai v Hanasamx Ayyar I L P 33 
Mad dS^ AbduUadar T HahomA I L R IS 
Mai IS Nara janan t Shanlunnt I L R J5 
Mai 255 and Joynanof^o Charry r Rama Rayar 
I L r 28 Mad 23S distinguished. Subraman 
ynn v Paramancaran 1 I R 11 Mai 110 and 
Jaaaiindra holA Bay t IJemania Kumart Pd>t 
I L P 32 Calc. 129 referied to Where an office 
of trust e was held by the m mb re of a certain 
family for nearly a hundred years and by nobody 
else the office mu t be held to bo hereditary in 
thst family S 539 Civil Pcoaeduro Code (Act 
XIV of 1882) corresponding to s 02 Civil Proce 
dure Code (Act V ol 1908) is no* applicable to a 
suit to enforce a private right such as an bm 
ditsry trusteeship of a Certain family and it is 
no bar to such a eu t Bddret Du Muhtm v 
Chaont. Lai Jahirry 1 L P 33 Calf 789 referred 
to A scheme once settled by a Court cannot bo 
alt red except by the Court and th a only on 
Euhstaatial gromds AUorn y G a ral v ffbr 
c sltr (Bisbop) 9 Bare 32S In re B ttaan Ohmlj 
77 L J CK 10^ P B oiaa s IJasptliP V Siamforl 
Cl L T 233 ani Rt S f forTs Ohvtl/ 5 L T 
dSS follow i A seheras framsd ual t s 533 
Civ 1 Pro sdirs Col is bi-iliug oa all (wa *!i r 


■■ $ 639— foncM 

worshipjiers or not) inchidiitg even one who might 
haso clsimcj n hercJitiry trusteeship and have 
broa''ht a suit to enforco such n right before tho 
settlement of tho scheme and a decree framing 
a sehemo is n bar to a suit by such a person even 
though tho denial of such a right of suit might act 
\cry ptejudiAially to hi« Interests and even though 
his application to bo made a party to tho scheme 
suit might have been rejeetcil 6 539 confers 
upon tho Courts in tins country ih- same powm 
that the Courts m Pn^tind po«io cd at tho timo 
of Its ensetmenf and tho principles of English law 
arc applicable Pra/nn Do » Ji Varu JJabant V 
Ttrumala Rrironyfie^nrfniar;/ 1 L P 23 Jfad 
319 d’f C7m(ama» fajaji Dec V DhandxGaneth 
Dft 1 L B 111 ro% Cl'* Anna)! v \arayan 
J T R 21 ItonL Sjf and 1 rayaa Du Jt lant v 
rirujiMfo ^nronyaefinrfa f nru I L P 39 Mad 
tefcrcctl to Uauado’ e IlAvmtAvrnA Rao 
(1913) t L R 38 Mad 354 

B Ilelt that the 

Advocate General can give a qiiabSed sanction 
under llus section and no freih Banclion was 
tiecesssey for continuing tho suit after tho death 
of on-’inal plaintiffs an 1 for f be purposes of deter 
mining the scheme the suit could us revised against 
the son of the hereditary trustee who was tho 
original defendant on latter a destb Pum Awavh 
RiO V RAiiPAS DioiTBAU 25 C W N 794 


9 648- 

PnociinrRB I L R 48 X A 238 

s 551— 

See JemsDicTio't o? Ctstt. Cocata 

T L R 34 Bom 237 
ss 551 577 583— 

See lIoPTOAQS (rORB''LOSTOE) 

I L R 33 Calc 925 

s 532 564— 

See Ctvii. Proceocre Cooe (Act V ox 

1905) 0 XLT n. 33 

I L R 37 Bom 2S9 

s 584— 

See Rejiavd I L P 37 CalC 171 

8 58S— T 

See IViLL I L R 38 AH 93 

1 — — __ — ippAt aJniaeioit 

of freih eotirn e -oa — Ootrts poo r An opp al 
Court OA'»ht no to admit fresh evil n e which it 
IS nol sugg sted was not availible durin" the 
penl nev of th trial la the Court of first instan e 
^esioejs fsjur v Great Initan Pentnvda Pvl 
way Co 1 L R 31 Boiu 231 and Kruhnaina 
Chanar v Naraumba Ohiriar I L P 31 Mai 
Hi rehei on Midvatur /sni'rDARX Compasy 
LU t 'UlTSTAEEIHt DASI (19I“) 

I L R 40 Calc 402 
17 C W N 615 

2 — — Of lor aiy other 

SK^sttotia' csAie eleel of — Poo r of at app Uale 
Oojrt to ainit allitiaail eoid n — Oh r not 


( 'SI ) 


DICDjT 01 CVbLS 


( oS2 ) 


aVIL FROCEDURE CODE (ACT XIV OF 18S3) 

li. 

t. £C3— <o"/i 

fjvs ’'“n — To rna'i il la pronoutire futj 

nml r/j of-~-ippf'l)lf Coirl ail forrrt l>J 

rn inal Co rt rf^ in \n Vtprllitc < urt Itsn 
j owrr to # Im t further cmJ irr untl r tho cKo o 
cr for SOT other mb liniul C4U o »n *. 6S 
Fro'^ure C le whi h e»u e ne I not Ins 
fiu 'fri y nern wi h t!i eau*o« »late-l in th 
j rmou* port of the refiion kr *orj» / »r v 
C I P 7 1 / poy t'.npi <, I L 31 Pan 
exj’an li ani <li lm''ui he<l /<r StDtSitt 
^TTiR, — Th expren i n to en»U" it flho 
Cn-t) to pTinoutco juJ-^ nt tneana 
to msble It t/> pronounce a uti ladon/ ju I ment 
an \pp^Ilite Coart hw all i)ie po«-ert <f an onjinal 
Court. \’fr)iirr* I'nuii r McTncKiaur* 
TatTas(l0l3) I L. P 33 Mid 477 

3. . .... - fifmi lion of <n 

J nee fj inipea ^ tn t tl I — Opporluntlj f> 
i f r^n for arpfinaf n Where fn ajp^al tho 
ipj^Uite Court" a lmitte<l frr li cvi Irnce to proro 
that oa a dale un which a witneta depo M to 
hinrs a to t<rl the will he was cl cwh r* and foul 1 
r t hart at en ’e,l on the testator and the witness, 
who had n t been a ucd anTthin" m the ori'inal 
Court o*J this pois and whose en lenec was otlier 
wve tatinpea hal'e wm disVieved by the Appe! 
late Court without bein? ciren an opportunity to 
offer any esjlanatian of the matter lir the \ip*l 
late Ctr^ /7<i7 that the procedure WM ilWal 
and 80 wtlaetr whatercr his atandin" would bo 
fjJo from adverse juJinsl comment und r auch 

f *ocedure. Jacpixt Kocn r Ktan Dcr.OA 
ai-iD (1013) 18 C W K 521 

8 5*5— 

Set Sale roa AEOCArs op Poexwe. 

I L R SO Calc 353 

8 678— 

S e IsTiTiST Leader 

I L R 37 Calc 552 

. ■ ■ ..I-— Suit fried on tnenU tn 

ejMt of d Ixiii'’ ifrifMlum—Defccl i/ witenal 
^Vhc^e a plaint was Tcrifi 1 bp llireo out of eix 
plaintiffs who we'»* alults and bp one of th m 
jn behalf of th n st fricnl of the three remaining 
plaintiffs who were minors but without tho next 
I icnla authority anl tho Court held that tie 
plaint waa not prop rly verified I ut n vcrlh less 
proceeded to trj the case on the m its anl «!is 
russed it Hell that the d f et in tho pcnfici 
tion was cured by the ptopisiorts of a 678 of tho 
Code of Civil Pro dure Bif/lco t John Smpll 
t L P 2'' AH uj SI anut SoOTulare p Rohi 
fiudJiB ‘’7 ir if 71 referred to Sast BhcsaH 
Das V Pa_ie Lae Pay (1912) 

17 C W K 989 

- — s 582— 

5ee s .,ul I L R 84 Mad 76 

s 583— 

Sc Civil PfiocEDORE Code 1877 e 683 
I L R 83 All 103 
See Assiovee op a Monty deodee 

I L R 83 Mad. 30 
' Decree retersed oa 

app nl — P slilution — Slesne frofil- — J&rMfieftoa of 
Court to vrfich application fo reslitution u made 


CIVIL PROCEDURE CODE (ACT XIV OP 18SC) 
— fon li 

■ ■ — 8 533 — cenfii 

It IS the leeal eff'vt of a decree of reversal that the 
parlr a-'sin I whom tlio ducreo was given is to 
lisxp restitution of all that ho has been deprived 
of in lee it V Court of Appeal docs not neccs 
fsnU enter into tho question whether a decree it 
IS aliont to rever e has been executed or not 
llurm Chnler Pvj Choicdhry v Shoorodhonet 
D *11 5 II P 40 Dora amt lyyor v /Innoinmi 
Aj'/tr f f li "J 3[ttl ^OS and Co/f f/or o/ Meerut 
s ka Lt J ratal I L P 2G III 605 referred to 
Aa'fi Ninji V Pirai Pam 1 L P ”2 Calc 431 
di tin..uish<Nl b mortgagor o1 tamed a decree for 
redemption and in execution thereof recovered 

r s« I n of the mortca^ed propertv On appeal 
wexrr the Ili^h Court enhanced the sum pay 
all tv the plaintiff mortgagor and oa his failure 
to paa tho suit was dismi sd The mortgagee 
th reupon anpbed to the Court of first in tanco 
asking to bo restored to possession of tho mort 
ga el prop»rt> an 1 al o for me no profits for tbo 
penvl dunn’* which ho was out of posse sion 
Hell that ths Subordmste Judgo had junsdic 
tion not only to make restitution by Tcatonng 
po etaian but also to award mesne profits, 
altfinu li tlio decrco of the High Court did not 
speeifieally provide for mesne profits Pardiid 
D vYAb r \ii knaiTD (1909) 

I L. R 32 All 79 

8 5S1- 

Ste Remand I L R 43 C&lc 1104 


See Sfecul ArrEAL. 

I L R 87 Mad 443 


I L R 46 Calc 188 


88 584 685— 


■ — - iSeeoud nppeoi— djuestion* 

of lato end /acts — Construction of document — Traji6 
vl art — Land holder and tenant — Pights of Zamin 
dart »n reepeets of home site* and groiea In a 
suit for a declaration of the proprietary title of 
llio appellants to certain lands in a Tillage tho 
first Court dismissed tho suit on the ground that 
tho rcsponlcnt was tho Zxmindar and the appcl 
lants only tenants of the lands Tho Subordinate 
Juigo found on tho constmction of tho Wajib ul 
ar* of tho vilK'’© and other decumentary evidence 
that tho appellants wero the owners of the lands 
in suit On second appeal to the High Court it 
was contended that tho Court was bound under 
• o3t of the Civil Procedure Code 1883 to accept 
tho finding of the Subordinate Judgo as con 
elusive tho question being ono of fact but tbo 
Ili^b Comt rejected that contention Held (affirm 
ing that decision) that the Subordinate Jud oa 
finding was armed nt by inferences drawn from 
a misconstruction of tho Wajib ul arz Tho right 
conitmctton of documents was a question of law 
which tho Court on second appeal was not pre 
eluded from considering under s 584 ani 5S5 of 
tho Civil Procedure Code On tho truo construe 
tion It was clear from the documentart evidence 
fhat tho appellants ucro only tenants of tho land 
»nd not proprietors Fateh Chand t Keshan 
KtniwAn (1012) I L R 84 All «7f> 

- - — iSreonJ apjeal — Finfinff 

of fact vpm mtaconsiruelion of i/oeumcntary eii 
denee »/ conclume — Conelruction of document 
gge turn of law — 11 uf nr at etilcnce of pr^ 

pnelary rtght—Etlention of Chavltdart 4el (J_j_ 



i>U l'‘l 01: CAPrS 


( fSt ) 


CIVIL rncCEDCPE CODE (ACT XIV 0" J883) 

— confil 

■ S £84 — cotlJ 

of ISo^] lo vtou nh if al<r4 (tiy ri^^' 

Jlic right construction of litK-umcnts w a qu tion 
of Jaw which in fcicml «[pcn! nrc not 

by fs. CSJ nnd of tho (ml Iroccdiirc Cixlc 
prccluclwl from ccmMiliiin” iin\ CncJinp of n 
Jrwcr Ajirclhtc Ccnrt I a <d uixn mcli document 
^ALere the Court of first nijcnl huml on its con 
ftruction of the tfo;i6 1 1 nr and otl ir documentor} 
CMdcncp that tl o plamti/Ts were the oiiurs of 
the lands in emt nnd the High Court on rectnd 
on tlcir cor tructicn of tie uojthufnrs 
Cl d otbtt documents in the ruit htl I that Iho 
plaintifls ncre not the owrrra J/ilJ that tie 
Ccurt o£ fir t orpcal l^^^lrg rn con-lmcri tic 
vojibvlar the lligli Cotirt m seetnd njjitrl 
VPS cot Lonrd to accejt as correct its rindin;: 
ua cd upon rucli m con tructicn The wapb 
b ar is cogent t\id«rcc of tho rij.lit3 as thet 
iTistcd wlicn It Mas made of the c itoli holding 
luoprietniy or other rights ofprojerty within tho 
mouzah TTio Coremment Ls appl}irig llie 
Chaukidari Act to the mourah eJid not alter and 
could not ba\o altered prej ricfory rights in tho 
mourah or any part thereof Iatih CUavd 
t Kjsnrs kcAWiu 16 C V/ N 103S 


iSre Mo&toacs 1 L P o 9 C-lc 6C6 
10 C W N 1033 

■ a 688— 

5«« ArrEAL I L R 38 Calc 839 
See AriEAt to Piuvt Co^cju 

I L R 40 CJc C35 

— £91— Ayperf at iMtlJy »n fu't b«t 

tolel}/ ititJl rc/cre»iec lo interhtutory afiftteahon dts 
1118 rd— Ao necessity to ay^ioJ «rjafolefy /lotn 
ttery mter/cevtory older An interlocnfoiy cppJi 
cation by a plaintiff in a enit to rmcuel Ins pbiot 
1 as refu cd ard his tint decreed for p>.rt culv of 
Jua claim Ilia Ofpeal in that tint was directed 
eolcly against tho refu a1 to amend Held that 
the appeal was directed against tbe decree in 
the suit within the meaning of a ./Ol of tl® 
Code of Ciril Itoccdurc Act Ml of IBS" thougb 
tbe only lea on fee the opycal was the crrcneoiw 
decision in regard to the intcrJccutoiy order 
^her Singh r ZIiuoti SingJi I L It 22 All 36C 
notfoUowed. S) to IsaHi Singh v Tam Dm Singh 

1 L It 18 All 19 22 not followed. Alaharaja 

2 ohetuar Singh v The Bengal Gottmmtnl 7 Moo 

I A 283 302 rehed on. DiUUaka Ivuiusa 
Tidmma JiAiAHi3i r DirKitAPAnAU Vitikata 
cirAELtr (1910) I L P S* 9iad 228 

• ss 584 to 598 — 

jSee Appeal to PRi\i CooHcru 

I L R 40 CaJc 635 
■ s 506— R here a conemrent finding of 

fact was sought to be challenged before the Pney 
Council tbe ground that the Court of first instance 
had misdirected itself inasmuch as ui tbo course of 
n long judgment certain materials of a most ele 
mental} character for arriving ot a concln ion had 
not lictn set out m the narrative which tbo judg 
ment eontamed Ecld that there sros no ground 
for tho BUgge tion that the Court had not taken 
these Circumstances into account That it would 
be to misconstrue entirely the prociaions of a 696 
of Act Xll of IS'-S as to concurrent ^dings of 
fxet if tho Judges of India were to have impliedly 
tho duty laid upon them of making their narrative 


CIVIL PEOCEDUPE CODE (ACT HV OF 1833) 

— coiW 


' S 506— f'n <f 

of tbo circumtanc s miniitth nnl comi'kleh 
exbaustiro under t is that if t!i \ failed 

todopo tbcal '•ne from tli i mmdolclc'n ntarv 
considerations iii It l« presumei SiJJad 
KCSAI 1 ^AV\AW Wazic \li Riu (1912) 

10 a V. W 8o9 

s cos— 

See Pimt Coc'crt, rnicncE or 

I L E 88 CJc 335 

% C-3— 

Sea \^li•trATJo^ tv Coett 

I L E 83 CaJc 421 

- ' - Tthjioui Enloirmenli 

Act Wo/ HCj s Ji — Vi tnetJudje maj «« 
efiifo.tny cj jtlilieiu iiiidrr a IS mute injinfi 
An cnlir of a Dulnet Judge under a 18 of 4et 
\\ of 18Cd IS not open to tcvi ion und r s Cd- 
cf \ct \1\ of 16S2 unless he a ti illegally in tho 
exercise of bia jurisdiction. In re Jenfn/ siroro 
I L It 10 Mad 9S referred to A Distn t Judge 
acting under s Jg of let Mi. of 1SC3 has power 
to make enquiries before disposing of the appb 
cation for lease to sue and is not baoiid to decide 
on a bare peniial of tho apiheation 1 asia^a 
T iiAV CnETTian t AvAllTlIA^A^4\AVA Ayyio 

( 1000 ) 1. L U 83 Had. 41'’ 

*5 68 6 cl (b) 029— 

5ee 1 iviEw I L R 42 Calc 830 
. - — — — B 629 C30— /fp;he«/io» for rtiK'o 

granUd if rioptna trlole Ccut or emly the ipreiiJ 
gv* lions found irrongly dteided— Final deertt ap 
ycolo'’ojfl {— Orourda on tifucfi order for retina twj 
be jw«/iottfrf When nn application for renew 
u granted and tbe ease re beard m an appeal 
against the Cnol decree the propriety of the order 
where b} the renew was granted can bo challenged 
on tbe ground apeciTied in b C29 of tho Code of 
Cinl Pioctdiire Mhen no such ground can be 
made out but the order is sought to be chaUenged 
on the ground that it was made without juii die 
lion the proper cowco for the aggrieved party »3 to 
move tie Iligh Court in reii ion. AThen the 
application for review has been granted the Court 
IS not restnefed ot tlie re hearing to n consideration 
of that question alone which has been argued 
upon the rule for review and found to have been 
enoneously decided The whole case is re opened 
unless the Court directs und r the latter part of 
6 6'’0 that the case is to be heard only upon special 
point* What was mtended to be decid^ m 
VhuTonidhcr Sen v The Agrn Btnl I L T 
S Cole 86 was that it was competent to the Court 
in its discrotioa to refuse to entertam at tbe re 
hearing & question which had not been placed 
beforo tho Court when the review was granted 
JJurro Ohvnder dial roburttif v Tam Kisser 
Chvlrtdwitg t7 E {1863) 142 Bi/jnalh Sahoij 

V )r« cerharatn 24 If B 427 explained i?aiiio/ 
Pan CAfod v Vutlav Xharla 10 Bovu IT O cGO 
Imperor v Earyan liaghunath Fatki 1 L T 3. 
Item 111 Ilurlans Salge v Thaloor Purshad 
I L B 9 Calc 209 reierred to SADAronniN 

V EERAAzrsDiy (1913) 18 C W N 22 

s 635— . ^ „ 

See I’EACTicE I L R 37 Calc 8o3 


s 647— 

Bee s 214 2o2 617— 

ILK 34 Bom 54 
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DIGEsjT op C\SEb 


( ) 


I CO np:fra^tie tal'e s^iotcu j the Sections of Act \IV of 18 S 2 and tht Correspondinj 
Seclions and Rules of Act V of 190 S 

C>rr spindiQg bectioE of 
iii-t \ of 1908 

1 « Cf 137 

2. 50 0 VII rr 1 2 4 6 6 

154 1-t) 13" lo« • 51 0 \1 IT 14 15 (1) 

4 52 r 15) 

5 o3 0 rn r 1" 

0 VII r 11 Ci 0 \I 

r 18 


C para, (c) and ( J) 
C laj para 


12 


Omitted 


Eiplfl. VI 


16 A 

17 

18 


24 paras 1 and 3 
21 para 2 


10 

17 

Omitted 
Omitted 
22 23 (1) 

22 23 (2) 

23 23 (3) 
Omitted 

24 

0 1, rr 1 4 (a) 
r 10 (1) 
r 3 4 (6) 


Laatpara 

oO 

CO 

Cl 

G- 


70 

71 


0 IV, r 3 
0 TO r I* 
r lo 
r 16 
r 17 
r IS 

27 0 V T 1 
0 V r 2 
r 3 
r 4 
r 5 
r C 
r 7 


r 11 
r 12 
r 13 


r 16 
r 17 


T 8 (2) 10 (2) (3) 

IW 11 
• 10 (4) 


rr 19 20 (1) 
r 20 (2) 
r 20(3) 

28 IT 21 23 
O V r 2- 
*! rr .4 29 


0 II, r I 

rr 4 
rr 3 C 

j Cf 0 II rr 1. 7 
20 O IV r 1 


r 20 

r SO (1) (2) 
r 30 (3) 

0 \LV III r 1 
14_ O SLVUr 1 
143 0 XLTOl 1 
O IS r 1 



C3- ; 


DIGEST or C\SL& 


( .83 } 


A comparattie talle showing the Sections ofAclXl^ of 1882 and the Correspond 
xng Sections and Rules of ^ ct T of lOOS^conid 


6ec£foa of /let \I\ CorrcsPoniJinj, Section of 
of 18S2 A t ^ of IPOS 


Section of Act M\ Corrcfpoinlinp Scedeo t 
of ISS” Act \ cf 


100 

101 


103 

104 
103 
106 
107 


100 

no 

111 

112 

113 

114 

110 

110 

117 

118 
llO 
120 


121 

122 

123 

124 
12^ 
ISO 
127 
123 

129 

130 
13! 

131 
Ui 

134 

135 
130 
137 
133 

139 

140 

141 

141 A 

142 


142 A 

143 

144 


0 IX- f C 


r 6. 
t r 0 
Omitted 
0 I\ r 10 

r n 

r 12 
t 13 
T U 
0 Mil r 1 
r G 
r 0 
r 10 

Cl O \l r 2 

. rr 14 i.16 
rr 10 r 

0 \ r 1 
I 2 

r 3 
r 4 

0 \r r 1 
Cf 0 \LMII r 2 
0 \I r 3 
r « 
r C 
r Jj 

I 11 

O \ir r 2 
0 \I r 1- 13 
r 14 

T U 

r 17 
r 18 (1) 
r 18 ( ) 
r 20 
r 21 

0 XIII r 10 
r 1 (1) 

rr I (2) 3 


r C 
r ’■ 
r S 
r'9 
r|Il 

0 Ml rr 1 2 



151 

l-f 


J.G 

167 


loS 
1 0 
UO 
101 
162 
163 
104 


ICG 

107 

188 

ICO 

170 

171 


173 

r4 

17.> 

ro 

177 

178 
170 
180 

181 

182 

183 

184 
l«k» 

18o A IstASndpara 
18 j a Srdfpara 
180 
18T 


ISO 

190 

191 
19. 

193 

194 
19^ 


199 

soo 

SOI 

SOS 

203 


0 W r 1 
r 2 
I 3 
r 4 

0 XVJI T ] 
r 2 
r 3 

0 \M r 1 

, r S 
I r 
r C 
r 0 
r 7 

. «■ ® 

I 0 
r 10 
r II 
r 12 
r 14 
r 10 
p 10 

1 tr 10 10 13 

; 17 IS 

, r 19 

t 20 
f 21 

0 XMII rr 1, 2 (1) 

n . (2) (7) 3 
t f ^ 
t B 
r 0 
T b 
r 0 

S 138 

0 Mill r 7 
r 10 


p 14 
r 15 
I IG 
r 17 

0 XI\ r 1 


I 3 
13J 

S 33 0 \\ r 1 
O XX T 2 
|cf S 13 " 

0 \\ t i 



6?9 


DIGEST OF C l'«ES 


( end ) 


Acomparatne table shomnj the Sections of 4ct \IV of 1SS2 and the Correspond 
vtg Sections and Rules of Act Y of 190S — conttl 

S«tion of Act Xr\ Corrc«pondin- Section of Section of Act Corresponding Section of 

of Act \ of I'K)'* of IBS'* Act \ of ID08 


£01 

£05 

£00 1 t & £nd psras 
£0G 3rd para 
£07 
£03 
£00 
£10 
£11 
£12 
£13 
£14 
215 
215 A 
21C 
217 
21S 
819 
220 
221 

S33 lit para 
2'’3 Sod L 3rd paras 
283 4tb para 
233 £th para 
2‘’3 fith paras 
224 


-33 

2>) 

229 A 
B 

1st para 

230 2ai para 

£30 3rd &. 4tb paras 
-31 


O XX r 11 
j3 (1!) O \\ 


r 14 

t 1»» 


J-Cf 3o 0 X\ r 0(3) 


39 

41 

0 \M r 4 
r 6 
I € 

r 7 
r 8 
t 9 


-^4 

25S 

2^6 

.^7 

-57 A 

.i5S 

-59 

xOO 

iOI 

£02 

204 

il>5 

-60 

267 


274 

27o 

27G 


20 (1) (3) 
• £0(3) 


0 \XI r 37 
r 18 
r 10 

r 23 
r £4 (1) 
rr 24 (2) (3) 2 j 
( 1 ) 

Cf 143 

0 \M r 30 
r 42 
r 11 (I) 
r I 

Omitted 

0 \XI r 2 
r 31 
r 32 

r 34 (1) to (I) 
r 34 (S) 
r So 
r 30 

64 

60 

0 X\I r 41 
T 4C 
r 43 
r 61 

60 

0 X\I r 62 
r »y3 
r 64 
r 63 j 

C4 

O \XJ T «C 
r 68 
1 

r 00 
r ri 


r 01 

G3 

O \XI r 

rr CO -0 

Omitted 

O \XI r C7 ^ 
r C8 
r C9 
r -3 


\ 




COl 1 DIGEST OF OVSI^ 

( -02 

I comjpaiahx 

liable sboiDing the Sce'ions of Act XIV of 1SS2 and th$ Correspond 


xng Sections and Rules 

of Act V of lOOS—conid. 

Se tion or Act 

\I\ Corresponding bettiJU of 

Section of Act 

\IV Corrcspondinc Section of 

of 18S2 

Act of 1008 

of 1662 

Act \ of 1008 

205 

73 

338 

57 

200 

0 S\I r 70 

339 

0 XAI r 39 (1) to (4) 

207 

. I r 77 

310 

39 0) 

JOS 

200 

r 78 1 
"ft (1) 

3tl 

S4S 

Jss 

300 

, r 7D{J) 

343 

0 SXI r 2o 

:ioi 

. r 

344—360 A 

Ilepealcd by the I ro 


Tincial InsolrcDcy Act 

302 

SO 


ni of 1007 

303 

8] 

361 

0 VAII 1 

301 

, r 82 

362 

2 

30j 

, 83 

3u3 

r 3 (1) 

30G 

, r 81 

361 

Pojitled Tcpes cd by Act 

307 

1 8o 


VII of 1388 ■ 32 (1) 

SOS 

8G 

Sf’i 

0 XII r 3 (1; 

300 

87 

366 

r 3 (2) 

310 

88 

367 

r B 

310 A 

SO 

368 

• r 4 

311 

00 

369 

r 7 

312 

, 03 

370 

r 6 

313 

01 

371 

r 0 (I) (2) 

3U 

02 

3-2 

r 10 

315 

, 03 

372 A 

1- 0 (3) 

31b 

Oj 0 JlXI, r 01 

373 

0 \XIII r 1 

317 

bO 

371 

r 2 

318 

0 XXT r 05 

375 

r 3 

310 

00 

376 A 

r 4 

330 

68 70 end 71 

376 

0 Xi.IV r 1 

"iZl 

'I 

377 

r 2 

JJ2 

1 

978 

r 3 

332 A 

1 

3 9 

r 4 

332 B 

I 

360 

0 XXV r 1 (1) (3) 

832 C 

1 

381 

I 2 

322 D 

1 

383 

r 1 (2) 

3.3 

^Schedule III 

1 

3S3 

0 \XVI r 1 

324 

3e4 

r 2 

321 A 

1 

85 

r 3 

325 

1 

366 

76 0 XXVI r 4 

325 4 

1 

38 

0 \Xyi r 5 

325 B 

1 

3t>3 

T G 

325 0 

J 

389 

r 7 

326 

72 

390 

r 8 

3-7 

07 

391 

78 

323 

0 xxr r 07 

392 

0 XXVI P D 

o20 

08 

393 

r 10 

330 

r 08 

394 

, p 11 

331 

r OJ 

395 

r 12 

3 

ir ] C 101 

390 

pp 13 14. 

333 

, T 102 

397 

, r 16 

•’34 

rr 97 98 

398 

p le 

•<35 

^ rr 97 99 103 

399 

p 17 

330 

5u 

400 

r 18 

137 

0 XXI r 38 

401 

0 xxxnr i 

33- A 

r 40 

403 

Omitted 
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DK tal Oi tV'slj' 


( >^01 ) 


1 co?nj)ira/tic tabic showing the Sections of Id \IV of ISSZ and the Correspond 
tng Sc''lioni n»i(I liu^csof Id F of lOJS — contd 


tion ct \ct \I\ 

Cone j on 1 ii; '•e lion f 

Section uf let 

\I\ Corre ponlint; Section of 

of 1 s_ 

\ct \ of 1 ‘0^ 

of i8''3 

Act V of 1908 

4ca 

0 WXllI T 2 

4o5 

0 W\n r 14 

401 

T 3 

45b 

rr 3 (2) (3) 

f j 

r ^ 


4(4) 

iCh, 

r 4 

4,*7 

r 4 (1) 

JO" 

r 5 

4uS 

r U (1) 

40 

r ii 

4o9 

p 11 (2) 

4 10 


400 

Omitted 

410 

r S 

461 

0 XXXII r C 

411 

r 10 

462 

p 7 

41_ 

r 11 

463 

P la 

413 

r 15 

464 

r 16 

414 

r 0 

4(m 

0 XXVIH r 1 

•*13 

r lb 

460 

r 2 

4lb 

70 0 iAMI r 1 

467 

r 3 

41' 


46S 

0 V rr 28 2) 

418 

r 3 

470 

1 

413 

r 4. 

471 

0 XXXV P 1 

4.0 

r a 

4<. 

r 2 

4"! 

t 0 

473 

r 4 

4— 

0 \ r S7 

474 

r 6 

4.3 

0 'CAVir r 7 

47*1 

p 0 

i2i 

£0 

47(> 

r 3 



4 7 

]0 \XXVIII r 1 

4.0 

to XX\'n r 8 

4'8 

S 

4.7 

i 

479 

r 2 

4.3 

SI 

480 

r S 

4<>0 

£. 

481 

r 4 

4 } 

81 

483 


4>1 

84 

434 

i P 6 

43. 

b.) 

43^ 

P 6 


80 

4S6 

r 8 

414 

87 

487 

p 9 

4^j 

0 XXIX r 1 

488 

p 10 

4.( 

rr 2 3 

489 

r II 

437 

0 XXXI r 1 

490 

p 12 

433 

r 2 

491 

9o 

430 

r 3 

492 

0 XXXIX, r 1 

440 

0 XXXII rr 1 4 (2) 

493 

r 2 

441 

r 5 (1) 

494 

p 3 

44- 

r 2 

49.* 

r 5 

44„. 

rr 3 (IJ 4 

49b 

p 4 


(2) 

497 

9o 

•444 

r 5 (2) 

493 

0 XXXIX r 6 

44j 

r 4 (1) 

499 

p 7 

440 

r 9 

oOO 

r S 

•J4' 

r 8 

501 

p 9 

448 

P 10 (1) 

503 

p 10 

449 

T 10 (2) 

503 

0 XL pr 1 to 3 

4-0 

r 13 (1) 

o04 

r a 

4j1 

p 1- (_) <3) 

«A> 

Omitted 

4o. 

r ll(4) 

50a to 626 

Sciiedule H 


p 12(6) 

6-7 

0 XXXII t 1 

4..1 

0 \xxn p 13 

528 

p 2 


A 



( C03 ) 


DIGEST OF CASES 


( C04 ) 


CIVIL PROCEDURE CODE (ACT V OF 1808) CIVIL PROCEDURE CODE (ACT V OF 1908/ 

—confd —conld 


8 2 Cl (11) 0 XXII r 1—contd 

death of her mother to recover posses ion of her 
father 6 property as liis heir from strangers uhom 
aho alleged to ho trespassers tho plaintiff (daaghter) 
died In an application by tho grandsons of tbo 
deceased plamtiil s father s brother os his heirs 
to continue the suit Held (i) that tho right 
to sue survived within the meaning of 0 X\JI 
r 1 Civil Proccduro Coda (Act V of 1903) oml 
(ii) that the oppJi ants wore her legal «?pn? entn 
tivcs within tho m ining of s 2 cl (17) of Cinl 
Procodaro Code Fetnmoi/t Chott/lhrant \ Preo 
nnth Dhur I L H 23 Cal CSC anl Ri/Ai» 7?a» r 
jSAeo Pajan Singh 1 L P 33 ill 5 folio red 
JIamaswami V rnpaMOBVAYVA (1914) 

Fy 1 L R 39Mtl a3> 

• 2 (ID aid 0 XXff * 3~Lyil 

r pro nlaitv s of a d c i) I m nh r a jaml 
l/inJu /amlt/~Court/e s~~^j I f) eipre rijhf 
O shire in joui' /am ’>1 pop r t Fe s te 

III of 1870 s 7 (it) (ft)— r / rcii* ioarhttrihaa 
b<j manager of joint Uinhi fa ii 'y— TFA A r ft*" f»nj 
on m mb rj — S alu* of after horn enne la e nil ng 
j« h rrferente and Ih aiejrJ nrbi/rjhr-~Wh th'r 
caa'roHeZ »a hn lemoi fty th ptrtt s p wnat 
hw R A died and a disputo arose betwc n 
his two sons A K and J (7 as to Ins property 
luey referred theic dispute to arbitratioQ by 
moans of an a" a ra nt dated the Sth of August 
1909 At tho time J 0 was eoaless hut on tho 
COth of Daoembet 1900 a eon J A was born to 
him On tho 0th of llareli 1910 tbo arbitrator 
gave his award and on tho Soth of Julj 1010 
upon an application mado by A A to bare tho 
award Hied in Court the parties agreed to a com 
jiromiao by which they accepted th“ award with 
certain modiiicationa m favour at J 0 Upon 
this a decRe was passed D D the se ood son 
olJ 0 was bom on tho 4tli of August 1913 The 
p osent suit was instituted by •/ V and D D 
the minor sons of >7 C7 on the 16th of Juno 191-4 
for a de laration to the cSect that the entito 
arbitration proecelio’' svero null and void and 
praying to bo awarded joint posse sion of the 
prop rty in dispute and thoy valued tho relief 
fiiii^ht at Rj 2 509 The prop rtj was rained 
for purpos s of jurisdiction at a sum evccedin" 

<? lahhs and it svas contended that the suit should 
bo valued for purposes of Court fees at the a tuaJ 
\ aluG of tho plaintiff e share Dunng tho pendency 
of tho np ) al J \ died An apolication was 
then raado under 0 WII r 3 Civil Pro edure 
Cod" praving that his brother D D and his 
mother H t P D shoul I bo broug it on tho 
re onl as has le^al raprcsentatives Thu applica 
tion was accepted subject to all just exceptions 
Held that thero in no such thing as snccessicm 
properly so called in an undivided Hindu family 
and the order in chambers making D D and Msl 
P D tho legal representatives of J V deceased 
must consequently bo set aside Chuntlal r 
Pai 1/ani {I L P 42 Bam 104) folio ved also 
■'lavne a Ifindu Law Sth Tblition page 339 
Held aUo that the present suit is not for parti 
tiOD and for pos ession of a dcfinito share of joiiit 
J roperty but is one to enforce the right to sb ro 
in joint family property This being so tho 
value of tho suit is the amount stated in the plaint 
I lls 2 oOO ti f fl 7 (14 ) (6) of the Court Fees 
Act D ju,i \ To'orai (I L P ^3 Bon 058) 
Uar Clanl a J.tini Vd (S P R 1903) and 


5 2 (U) aid 0 XXII r 3— cunW 

Biliata Jloj a Pnm Chanlra {C Cal L J GSl'l 
dibtingiiished Held that under Itindu La'^ 
ft son conceived is tho same as a son born for a'' 
purposes nndas J \ deceased who was conceive^ 
b foro tho refi.n.n o to arbitration could tlmreforo 
hare mimtaincd tho pros nt suit tho later bon 
801 D jy was Jibo oonp tent to do so Sibipilhi 
a *iiMatundiram (f / R 16 Vad 76) anl 
Tultht Pint V Bibn {I L P 33 ill C5J) {oihwel 
also lIuUi s Hindu Law 3fd Edition pa^o 24 
And \fayno s Hindu Law 8tli Edition page 451 
HJl/urthr that faniilv arrange nents or refer 
cn 09 to arbitration cat ro I into in cood faith 
bj tho Diina’cr of a joint Hindu family or by a 
fa li m 811 h a family bini tho oth r members 
or tho minor sons m th abi n e of fraud or other 
goal reasons to tha contrary And if tho refer 
010 cannot bo obje t 1 to tho award cannot bo 
obje leJ to ri3r“ly on the groj d of ine|uahty 
ofbiaafit Bifajiv 4nan(/ L P 27 Bin 2S<) 
JajM hath r Vannii Lai [I L R 16 All 231) 
Jnt \a'A T Xann'i \ah (7 Ini an Cats 31) 
htmlu V GkmUas (7 Indian Caset 134 Fenka 
tajiri V Sitbbirai/alu 121 Indian Cases 491 49ft) 
Rantiijal V Volirant {p4 Indian Ctsit SC3) 
Uppira Chmgipps v OrIJzm {36 Inhan Caret 
471) and Oandharp ^njh r hinnaJ Singh {jI 
Indian Cates 3^\j) followed also Banorjis Law 
of Arbitration 2ai Eiitios psews 73 to 7 j 
U tyn‘‘ 8 Hindu Law pa'^o 4 j 1 referred to Hell 
rt’io that in procooiiings lor filin'^ an award the 
pa-ti s are comn t«nt to compromiso by altering 
am ndmg or adding to tho award Behan Lai 
T Dhettan Bit (5 InUan Cases 904) followed 
BJd that in tho abs n o of any stipulation to 
that effo t an arbitrator is not eontrollod in tus 
d Hion by tho rules ol tbs nersonal law of the 
parties Mnhammal \aurt Khan v Ham Khan 
{70 P R 1801 P C ) followed Dwapka Das i 
ivisiiAor lusnoae 1 L B 2 Lab lid 

s 2 (12)— A Tr spasser is only 

liablo to ma no proSts from the dato on whioh ho 
take wrongful posse ion and an assmneo for him 
only of tho dato ha took pouemon Damadab 
Vaiiiv Csi.tjoanr t 5 A UrtetB (1921) 

6 Pd‘ L J 163 

S3 2 (17) 05 (1) (0 ail 0 XXI 

t 43— 1 

See ArrAOJ lEvr I L R 43 Bom 716 

gj 8 (171 aaj SD — iZe eiwr — Sail 

ajatnsl a receiver — P Utr pibhc ofi r — \oli e 
neeetsarif—Prouiii inl /nso’i. neg Aet (HI of 1907) 
ss 19 23 The pUintiS brau ht a suit a-^inst 
tha d feudant who Jiil be n apoomteJ a ra 
c iverinan lasolvon yappli utioa to g titdeclard 
that tho prop rty in suit belonged to her Tho 
smb was dismissed by thu lower Appellate Court 
on tho ground tnat no notio und r s 89 Civil 
Procedure Code was givon. On appeal to the 
High Court Held confirming tho d cision that 
as soon as the rcc iver was appointed under tha 
Proniicial Insol ency Act he became a public 
officer within the meaning of e 2 sub s 17 Ciafl 
J*roeednro Code 190'? and he was protected by 
S. 80 of the Civil Procedure Code against «nv 
plaintiff who filed a suit against him with regard 
to any act done bv him as such receiver without 
Rising tho requi ite notice De SilvA t GonvD 

Bslsa 3R (1920) I L R 34 Com. 895 
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DIGB^T 01 C\SES 


( COO ) 


CmL PROCEDUPE CODE (ACT V OF ISOS) 

— cc/i 

s. 2(17) SO— co.^J 

Pii’ )i« o^rer— S « 1 1 

o-’-T nsf jiullte o"'ce-—-\olic' of rliim nr'’ « ‘tr/~ 
Cit Jonnrri Com ntl h pr Uc o'fictr — Canttn 
nrn ! ict [XIII ol tSS3) t ^0 apj] tt io a Uimt 
es de^ cto ornl *iof io o Iioth cx«»ntrv;la V Can 
tonnmt Co*nraitt« eon litjted und r tlie Indiin 
Can onmenls \ct (\in of 1S^')) h a pwllic 
oCeer Inn the m anm^ of ^ 2 cl {/ ) o! tUe 
Cad ot Cicil rro-odiit (\ct \ of lO'i's) Pcfore 
the CoTtmitteo can be sucj noti o pre«crib'*l 
by 8. SO of the CoJ must b civen The notice 
contemp’a ed by s. SO has to bo given for actions 
ounding snb tan iall\ in fort and it mabea 
no difference that tlios action* a e bv operation 
of lair treated, for certain purpO'C a* a tion* 
ex eonira lu J ojm'il v //irnwiit I L P 0 
Bom C37 con*iderc<’ CcerL Cp it i The C*n 
"O’TMZV r CoMMriTEE OF Poo>A (UlO) 

I L R 31 Dom 582 

s 2(2) 115 151 and 152 0 VH— 

S«li (1) an ord t Tejectmg a pK\at nnlet O MI 
r It IS not appealable when bated on a question 
of Talastioa only un’'^s the ord r involves a qu t 
tion of junsdictioa. (2) iVh n the order n cessanly 
involves a doetstoa of the category or class nnder 
sriu b a suit falls even thou"!! it ineidcntty decides 
a qn stion of valuation the order is app»tl»bk 
Cuum&iiuvt Koes r DtsoEO Vanatv StNon 
4 Pat L J 57 

— . ■ . gj 3 115 — J/o’ntitf'irj Courtt Act 

{Pom del 11 of lOOS) — Ifam’ollore Iteree— 
P tertol by tk Coll r or on ti Unee — Coll dor * 
j idieial )jnc(ion!— ^uprrtnleaf n e anf cent of 
If th Uufh Courl~^o irti u5orJ»na< loth High 
Court Th» Jfamlatdar* Court* Act (Bom Act 
II of 1903) cipre* U o'i*titutPS the Coll ctor 
(takui« proceeiine unler that Act) a Court and 
nh-n he exerc * s judici*! junctions ho is subject 
to tbo supenntenlen e and control of the High 
Court unier a 115 of the Civil Proccdore Code 
(Act V of 1903) The Collector has no nnthority 
to leverao th" decision come to bv the Mam'atdar 
up on th evidence S 3 of the Civil Pro cluro 
Col (Act V of 1903) in which c rtain fonrts 
are stated to be subordinat to the IIi„h Court 
doe* not evclul all other < otirt from, th tatc 
gorv of Court* suborlnat to the Hi h Court 
Th Colie tor of Tlaia v B’a Knr ila> tiev Sfeth 
I L P ft Bom ft ref rrel to I OKsaoTHM 
JtNARDtV V JiAnSDU pA>DCf {191_) 

1 L R 37 Bom 114 

. s 4 (188'’ Code s 4)— 

See Special op SEco^D Appeal 

I L R 38 Dom 840 

ss 4 60 (2) (b) 0 XXI * 48— 

See Ap it Vct ss U5 190 

I L R 43 Bom 3SS 
■ " ss 4 98 sub s 2 — BoaPaj 

High Coirt — Originol Cud Jtirufic/ion — -Ippeof 
— Diinji'ceia nf of Juljct — Froc dure 8 38 of 
the Letter Patent of the Bombay Hi^a Court 
whi h provi les that if the Jal-*e* composin'^ a 
division beneh are equiUr divi led m opmion the 
rpinion of the renior Tu Le i* to prevail ts not 
aPectel by s 93 subs 2 of the Code of Cinl 


Cim PROCEDURE CODE (ACT V OF 1908) 
— confif 

S3 4 93 sub s 2 — conlJ 

Procwlnrc 1903 which provides a different pro 
cedure in these cm iiinitanccs Bhaidas Siiivdas 
r Bai Cll-vu (19’t) I L P 43 Bom 718 

ss 7 21— 

^ce Cn iL PitocEPtnE Cotje ( Vct V op 
190*) 8 21 I L R 33 Mad 25 

$3 7 (b) 91— 

See ViTACiniEVT ncponc Jodoiicvt 

I L R 43 Calc 717 

s 7(1) (b) f 89 70 Sch III— 

Drcree — Ini ed aannlri vp io rtahonUon — Eiccu 
(loi — Inter it eolcutilcl in ilirkhtifl up to tie dtU — 
Coflrctor earrgxng on rxccafioi ami pa/ing tnlercit 
nnl amount ai prijcl 1 1 darUin t — Court dire ting 
< jffcctur to coal tu ezeet fion Idl paym. n£ of 

tnUresI up to retitiilion — Dnerelion of Coll ctor— 
Juriflietion of Court The plaintiffs obtained a 
monev deerco o-'amst the dcfemlants which award 
cd latc cst on tho decretal smount up to its reshsa 
tion. Til y applied to csecute tho decree and 
calculated interest over tli* decretal amount up 
to the date of tho application Tbo Collector 
to w lom tbo execution proceedings were trans 
Icrrod placed the defendants e tate under his 
isaRa'x'm nt and when the d cretnl amount and 
interest a* cal utated m the plaintiffs applieation 
were paid up be treated the decree as satisfied 
and tetumed the execution prooeedings to the 
Court Tho Court sent back the proceodin^s to 
the Collector asking him to eontiaue in manage 
ment till interest over tho decretal amount from 
(he date of the application to tho date of reaUsa 
tion was paid to the plaintiffs The Distnot 
Court bell on appeal that the Court bad no juris 
diction to interfere with what lay completely 
wifhm tlie Collector » jurisdiction and reversed 
the order On sccoai appeal Bell restoring 
the order passed by the first Court that under 
the provi ion* of a 7 (f) (t) of the third schedule 
of the Civil Procedure Code of 190S the Collector 
hxd to take into account tho whole amount 
with tho total interest anarded bv the decree 
and that that would include not mer ly interest 
up to the dat of the application but also interest 
whi h would luu according to the decree there 
afti. Per CiiASDAVAFrAB J — The Civil Pro 
eelaieCoie(s 09 anl 0) of 1003 ^ives authority 
to tlie C)llec*’or for the purpose of enabling him 
to d termine the bo t mode or modes of satisfying 
the decree wlicther it i* to bo sati Bed bv manage 
ment by the CoUecto himself of the land attached 
in execution of the decree or whether it is to be 
by its sale or letting So far the efore aa tho 
ina lunerv ne essary for the atisfactson of the 
decree is concerned the Collector is the sole 
anthoritv Tho discretion is his anJ no Civil 
Court cs*. interfere with that discretion. But 
tbit diseretun does not extend to any jnrisdic 
tion m tho Collector to determine whether the 
decree itself has be n satisfied or not The latt r 
Jons faction is the Civil Courts It i* that Court 
above which is competent to determine the question 
jadieially Bhcscuand IlANanAJt ^iSACnAirPA 
(1912) I L R 37 Bom 82 

s 8 and 114 and 0 XLVU— 

S epRESiDEXCT Small Cause Act 18S’' 
Ch \II s 4S I L R 45 Bom 972 


( COT ) 


DIGEbT OF CASEd 


( 603 ) 


CIVIL FEOCEEUEE CODE (ACT V OF 1008) 

~conld 

" 9 (1892 Codo s 11)— 

Stt Act of State I L R S9 Cal'" C15 
Sen Cnrrca I L P C9 Mad 1C5C 
S(.c CoairD sation X t P 44 CJc 87 
Stt Dectee S Pat L J 4C5 

Sie. 1 LEciiON I L P 41 Calc 284 
1 - ■ - ■ ■ Svil for dtcla a 

tion and tnfituchcr — io Ytffonn Tan Ltla 
tich jt foirorct itol lt\ng conT!fe/«t *r»/A on j 
sJtvc t/T imile ord lung tMjjotUd ly fouly 
^olvnlary ctmtrili «ct rrantamahh — 

Jvrtidittion The plaintiff a rumor lacd for a 
declaration that he had the ri^Lt to perform certain 
religioua pageants in Bcnarca and to rtceitt 
sub cnptionB in ccrnccticn tbcrcTilh and daimed 
an injunction to rc tram the oeferdant from inter 
fering vitli that right It ’naa found that these 
pageants lad been pirfoirued for many jeara 
pact hy the plataiifiii fsiber grandfather and 
great grandfather ^ith the aid of ^oIuntary fub 
Bcrilticns ficm the Hindu ccniinumf> l$ut the 
pageants nett not ccrncetcd nilh am particular 
temple ahrino or eaczed spot nor did the plaintiff 
or Ilia ancestors hold any cfGce bj virtLC of nbieh 
thej ^cre under any oLJigation to poform eucli 
pageants The performance thereof was jn fact 
nboUy voluntary ZftW that tho pUintifTe 
Buit would not he SMapya'a C^ailu v tentafa 
Cbariv I L T 10 Mad Cd Srtnttata r Ttrv 
vmfvda 1 L R 11 Med 4S0 ard live ZaU r 
dtoraUan LaV {1^C2) S D A A If P Oil 
re'enedto CircKNTrDAirViASt BACtrhAHPAie 
(1910) 1 L R 32 All 527 

8 - ■ ■ ' — Sptei/tc Pthtf 

Act U of IS/ 7) t d^’—Sutl for dtelaralion that 
iJe plawltff tt ih Uonciary Secuiary of a» at ccta 
ixan—Svit mamtatJinUc’^vTudKtion Although 
the fact that an otEce is of a purely honorary 
n&tuie M not hy itself sufficient to render a suit 
respecting such ofEce urmamtainablc m a Civil 
Court jet nherc a plaintiff cccipfamed of his 
eviction from the clTcc of Secretary to a ocielj 
which wis an hcnoraiy office and bis ccntinucnce 
Therein depended upon rules which the society 
had power to alter at any moment >t was hthl 
that a Civd Court ought not to entertain a suit 
for a declaration that the plaintiff had been tUegally 
deprived of such office inamiucb as such Court 
could net give any decree in his favour which 
might not be immediately rendered nogatoij by 
the action of the society Clonno Datl t Ealu 
Atma’tirt J L T ^2 AH 527 referred to JI jta 
BAj Nakat^ SHEEtmt V Shashi Shejchaheshwab 
Roy (1915) I L R 37 All 313 

3 Right to officiate at fvveral 

ecictnomet soil for decJaralion of^— rtgllof offet 
The jiamtiff a Hindu priest of Patna sued for a 
dcclaiat on tint be had hy eustem a VJglt to 
officiate at all funeral cercnicn es pcrfcinjcd 
njon the tanka of the Ganges letween cirtein 
points and for recovery of a sum of monej paid 
to the defend nt ty the tnemlers of a 1 cu c 
hold situate witlim the plaintiff s Itrl for officiating 
at the funeral ceremony of a loeroler of such 
hou ehold Iftld that no suit for a declaration 
lay The plaintiff did not claim that any legal 
characl r vc ted in him within the meaning 
of r 42 of the EpcciCc Relief Act 18 7 or that 
be was entitled to ^nj rigJit of ofTee within 


CIVIL PROCEDURE CODE (ACT V OF 1905) 

-~<onid ^ 

s 9 (1682 Code s 11)— <o«/d | 

the meaning of s. 0 of tho Code of Civil Proccdui 
190S The freedom of tho subject entitles all 
Hindtts fo call in at nnj time anj priest whom 
they may prefer to perform anj ceremony and 
so Jong as that inherent freedom exists there 
can VC t in no one anj legal character or onj 
right to tho office of performing ceremonies in 
pnrate liou cs ih]d jirther that tlo plaintiff 
Was not cntit/ed to recoicr (he money paid to 
the defendant unless lie could proic that tlero 
was a contract between h IT elf and (he defend 
ant whereby (he defendant liad loord litmEclf 
to pay to the plaintiff all sums rcccMcd from cere 
mon-ea performed within the jlaintiff s lirl Were 
proof of B custom (I at amor (ho Brahmin pne ts 
of Patna there was an irojlicd contract not to 
uKerfere with the riglits of each other did not 
amount to proof of b contract Lj tlo defindant 
to pay to tho pJamtiff sun s of money received 
for officiating at ceremonies within tho pfamtilFs 
lirt lIiiiA ^A^P4V V Riciir Panday 

1 P^t L J C81 

4 ^'1(1/ o! a etui 

nature — Ftght to voTihp—’Tcmpk—Ttght to carry 
proeettimt Arovgh fvlhe tircelt tcilh nytte—Prae 
(ice. A suit to e fabb h the n^bt to worship » 
deity accordiOe lo one s own belief and to esny 
processions accompanied with musio through a 
pubbe street is a suit of a civil nature witiun the 
meaning of s 0 of tho Cml Froceduro Code 1003 
\Iaua> J5AL^'•AKT t BILC JfAis jfex (lOfOJ 

I L R 44 Bom 410 

6 ■ . — . - TifU to 6e earntd 

«« prouanon — Clam to d jntly anJ honour— 
Right clatned as Ji.'^adguru—Altcrnalne dam 
made as a menl er of the puDie—Jneonn tent datn 
—Platrt— Amendment — Cuif Court— yJvrtidietion 
A soit claiming a rigut to bo carried m a cross 
palanijuin proce ion with Ponrh Rala h and 
Birudavali is not mamtsinable m a Civil Court 
■without proof of Bpceial dam8e,e Madhusudan 
Pottvt V S/n S/nn/aroc^aryn (ZOOS} J3 Rom 
278 referred to The plaintiff alleged that he 
was one of tho Jagadgums of the Licgayats and 
as such he claimed the right of going m proces 
Sion cated in a cro s palanlum adorntd with 
ond accompanied by Paneb Kala h and Biruda 
vail Ono of the nmes rai ed in the trial Court 
was Is the rit-ht to parade in croav palanquin 
as de cnbed in the plaint a general right evercia 
able by any subject of His hJajestj 7 On this 
IS ue It was contended in second appeal by the 
ptrmtiff that the fewer tonrCs ivhich di ai ed 
Jus suit on the. ground that it was not maintain 
able in a Civil Court should have dealt with the 
caso as if tho plaintiff was suing as a member of 
the public claiming as such to bo entitled to bo 
carried in a crea palanquin if he chose to adopt 
that method of proce ion The plaintiff also 
ail ed that he should be allowed to amend his 
plaint accordinc'lr ZfifJ rcfii in^ the amend 
went (1) that the cla m made as a member of the 
puUie was incon i tent with the ] Hmiifi a original 
claim that he was entitled to be carried in procoo 
Sion ns Jagadguru and (2) that on the pleadings 
the i-fue rai'ied in the trial Court was irrelevant 
ard ought not to hare been admitted. Mahomed 
2>vZ#A A/ an v Pcssemt Etlt (liSS) L R 15 1 A 
87 ndied on Aadawiswaiu i Totadswaxii 
( 1920) I L R 45 Boo 5‘’0 
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DIGEST OF C^LS 


( i-io ) 


CIVIL PEOCEDUEE CODE (ACT V OF 1908) 

— roKiJ 

ss 3 smd 32 — OJcna i* made bj 

devc fts cl a t(Tnph — S/it htf j'lijirts la rtcoier 
oj^enrg! /roripiniB of the tmfU — Satlofcntl 
rnlure — Sdil vrt’crOe p^tdeoj f j Asmtby 
the LereJjta”y pw/uri of a teiri ’c to rccorer from 
the (temple errant ) ofIcnn_3 placed by 

dcro CCS before the jJol, is a suit of civd mtnre 
srithin the meaning of s. 9 of tl c CimI rroceilure 
Code 1*^03 Such iv nit houtvcr falls within 
the pumec of s of the C< 'e of Ciril Proce 
dure whe^ tli tcmj-1 i under the managemint 
of the Devasthan tozumittee and the funds of 
the temple meliidirg the offerings to the deity on 
admiaj tcred under a scheme bv the members 
of that Committee Per *;iun J — ■The prmeipls 
adopted is apparently that the Bchemi- once 
fettled bs a Court cannot be altered ceeept by the 
Court This would eeem to preclude suits between 

K es to establish a private right which if estab 
f. would interfere with a charitable schemo 
aettled by the Court Pamdas v Hanumcnl/a 
Poo (lOU) 36 Had 36t referred to ^sehibau 
Dajt r CiNc PAcmr (19-0) 

I L E 45 Bom 683 

s 9 aadO XXI rr S9 to 92— 

S<e Deng it. TE'fA>ct Act I 4 

3 Pat L J 122 
■ s 0 Ech n, s £3— Dijpufe as to 

inaap4n— iSiit of etiif nature-— lurird Ij arltlraUrs 
stllhny dupvU otl o/ Court— -ipitieation to pie 
ot^inf— JeronZ e/tn le filed though rtfmtng to 
mdopso — -f^reemenf to dtetrilju cash allouanee 
—Pensten Atl (ISltl of lh7]) S -0 of the 
aecood Schedule to the Cinl Procedure Code 
(Act 1 of 1008) IS deei ed for the purpo e of 
enablin” whenj the subject matter of the 
award lies withm more than one juri diction soy 
Court within whoso jurisdiction a part of tlio 
subject matter lies to direct that tho award be 
filed. It docs not contejuplalo that the Court 
has no jurisdi tion to order an award to bo filed 
onlybecaas it deals with monpan that i matters 
relating to a complement or dignity abont which 
the Courts would hare no juri diction to entertain 
suits It IS tlic policy of law to enable parlies 
who bv private arrangement scttlo a dispute to 
have that settlement made legally efieclive If 
there is soznetl ing to arbitrate on and there is 
a reference anl an anard the polics of the law 
IS that t'lat aw ard should be gii en effect t > without 
minute inquiry bj the Court Di poles about 
mdnpan which cannot be settled in the Courts 
can often only be cSvctively settled by arbila 
tion. Tho parties are at liberty without in 
any way going against the words or the spirit 
of the Pensions Act (X'^lII of 1&7J) to agrci, 
among t them elves that when the casli allowanco 
IS rcc II ed Irom Gorernment it shall be distri 
bated among tliem m a certain way Paoua 
SVEVDK l \YVAJI t CCTRlniO BsoniSVENDRA 

(IJH) 1 L r 37 Bom 443 

s 10 (1832 Code s 12)— 

See Jli'i diction I L E 42 Calc 926 
S e Stay op Sen X L R 43 Cale 144 
1 — • - , — Por lie same 

relef — sutt for ■pen lon — Appeal pending before Uu 
Sfajeitj in Council — elaim for pensiot subsegaent 
to first «tii<— Appficahoji for stay \ihen thauld be 
V ade S 10 of the Code of Civil Procedure 1903 


CIVIL PEOCEDUEE CODE (ACT VOF 1908) 
—conld 

s 10 (1882 Code b lZ)—contd 

docs not apply to a claim relating to a period eubse 
quent to tho chim m the former suit It is con 
tcmplatcd by that section that if all tho matters 
in dispute are subslantnily the same m both 
suits then tho fact that the relief chimed in the 
sub cquent suit is not identical with the relief 
cLum^ m the previous suit shall not operate 
to enable tho parlies to continue the btigation. 
The mere fact that the question of title is raised in 
both suits and decided ui tho first sui* i not 
sufficient to attract the op ration of b 10 In 
order to attract that ectioii it is necessary that 
every matter m dispute should be directly and 
sub tantially in issue in the two suits Obiter 
The proper stai’e for making an application for 
stay uDwr a 10 is after tlic defence has been 
disclosed and issues hare been framed ^Iasapaja 
K tsno pPASiD Sttoa t SmvA SinA^ T.trr. 

4 Pat L J 557 
2 — — ■ — — — Apphcution by 

defendant for elny of plaintiff s suit d jendnni haung 
filed an earfier suit i» « mofusril Court — Plaintiff s 
applieatian for \n)uneiien fo restrain defendant 
(ram proceedin'} tilth hts suit— rfirrctfy 
fliuf sabslanhoUy in issue tn a previously institutM 
suit menniiij of — Jurisdiehon of Sigh Court 
to order a parly before it net to proceed icith a 
suit m another— Praehet of Court of Chancery 
fo male an order in personam again i a party 
residing out of the Courts juii diction On the 
25th of March 1010 the plaintiffs commi sion 
agents in Bombay filed a suit in the Ei^b Court 
again t tbc defendant cotton merchants at 
Dijapur claiming a sum of Pa 8 w7. 1 0 as being 
due to them in respect of advan es made to tbe 
defendants against cotton from time to time 
The defendants had bowe\er on the 13th of 
JfJareh 19)9 filed a suit in tJic Ci^urt of Pirst 
Class Subordinate Jud^e at Bijopur against the 
pbintifls and seven other persons pravtcg intir 
ofra that the account between them and the 
various defendan in tl at ui be tal en after 
fixing the rate at which tfieir cottm hould have 
been sold in Bombiv and that n d eree bo pa ed 
against tho ae\crnl dcfeudant-i fir su h amounts 
as may Icoally and proxeilj be found due from 
them respectively On the -9th of April 1019 
the defendants appbed to the lli h Court for a 
stay of the plainlifl uit under lOoftJie Civil 
Iroceduce Cod The jl*!'** ds opp cd the 
application and asLcd that ai) order in / onan 
be made again t the def ndaiits restraining them 
from proceeding with tbcir ouit m the Bijapur 
Court The trial Judge holding that s 10 of 
the Civil Proredure Code did not apply dismis ed 
the defendants application for stay of the plamtiffa 
euit and made an order a siast the defendants 
restraining them from proceeding with tLeir 
Dijapur suit as again t the plaintiff TIi defen 
dants appealed contending (1) that the High 
Court suit ought to have been stared as the matt r 
in issue therein was involved m the eorher suit 
in the Bijapur Court and (*’) that High Court 
had no juxL^diclioa to reslram them from jto 
ctrding with their stut m Dijapu. where tl ey 
re idcd and earned on business Held (1) that 
the Hi^h Court suit should cot be stayed masmueh 
as tho matter in is^ue therein was not directly 
and anb tantiallj in issue m the previously In i 
tuted suit at Bijapur witlun the meaninf' of 
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CIVIL PROCEDURE CODE (ACT V OF 1008) 

-'Conli 


s 10 (1882 Code s 12)— eo«eM 

8 10 of the Civil Protedure Code (2) that the 
High Court bad jurudiction to order a I>artj 
contesting a emt before it to restrain him from 
pro ecuting a suit filed by him m another Conrt 
Vunjie Chand v Qopal Bam (1006) 3i Cak. 101 
referred to Aaroyan \iihal Samant r .lanliha* 
{1915) 39 Bom (>04 distingnished Mdlcha'cd 
Raichand t Gill & Co (1919) 

I L R 44 Bom 283 

S3 10 and 11 — Slay of am / — lasut 

common to tuv auils hu/ partiea not oceupytny Oi* 
ame position Z and J brought a suit against 
ir and other heirs of R « deceased liosband 
claiming certam property m virtue of a deed of 
gift from the mother of the deceased. This smt 
vas decreed and the defendant filed an appeal 
in the High Court Pending this appeal IF 
brought a suit against Z and J and another m 
vhich he claimed one sixth of her doircr debt 
exempting the other heirs of her late husband 
In the second suit the deed of gift in favour of 
Z and J tvas agam brought in question the plamtiQ 
alleging that it was invalid and inopemtivo In 
this suit the Court, at the inataoco of the defen 
dants made an order under s 10 of the Code of 
CiMl Procedure IdOS staying procce^gs until 
the appeal m the former suit should bo decided 
Held on opplication by IF for n-nsion of the order 
staying prooeeduiga that the Court below hod 
pioperV applied s 10 of the Code but it would 
bo noecssar} uben the beanqg of the second 
suit should proceed to con ider carefully the 
eSoct of s 11 of the Code mtb reference to the 
facts and circumstances of the tno litigations 
Wahid vksa Djbi e 7amih Ali Swan 

I L R 42 All 290 
' i ss 10 and 115 — InUrio 
inlory ordtr>ataying a auit — Cau An apphee 
non under s 10 of tho Code of Cinl Procedure 
for the stay of a suit IS not a ease and an order 
for stay passed on that application is not the 
decision 01 a case within the meaning of that 
word ui s 115 of the Code and no reviaion Les 
from such an Older The word ease* in e 115 
>s not confined to a suit but cannot be construed 
to mean an interlocutory order in a suit such 
as an order under s 10 of the Code of Civil Pro 
cedure although tho order may be of such a 
nature that it cannot be interfered with even 
under the provisions of s IOj of the Code when 
an appeal is preferred from the final decive m the 
suit Muhammad Ayuh v Muhammad llahmvd 
1 L It 32 All 623 applied Bhargaia and Co 
V Jtggannath Bhajuan Daf I L B dl AU 
CO'* doubted and distinguished Sultajiat Jauak 
BEOAMV SUNDAB Lal I L R 42 All 409 
— — s 11 (1882 Code s. 13)— 

Bit B 10 

I L B 42 All 290 
Bet Adoption I L B 37 All 499 
See Bevoal Tevascv Act 1885 e 
lOo A 

See Bekoal Te^ahcy * 

3 Pat L J 379 

e w T ^ ^ ® 460 

a<e Bombay Land Revenue Code 1879 


sa 216 i 


> 217 

I L. B 45 Bom 1260 


s U (1882 Code s. 13)— conii 

See Hindit Law — Adoption 

I L R 40 AIL 593 

See Hindu Law — Joint Family 

I, L R 42 Bom 69 

Set HniDU Law — Revepsioner 

I L R 43 Bom. 869 
See Landlord and Tenant 

I L R 42 Kad. 702 
See LniiTATiON Act 1877 S3 5 7 

I L R 84 Bom 589 
See Mesne Pnom I L R 44 Bom. 954 
See Moutoaoe 2 Fat L. 7 118 

See Res Judicata 

28 C W N 504 
See SAKANjA3t I L R 40 Bom 606 
See Tnipp Paety Lotice 

I L R 45 Bom 24 
See U P Land Revenue Act s 233 

I L R 42 All 309 
See Wm I L R 46 Calc 485 

1. Res jndieats— 

Former tutl —Applieation of rule of res judicata 
unoffeeted hy quteuon in which Court an appeal 
Uet Tho rule of rea jadiealn to far as it relates 
to the retna] of an issue refers not to tho date 
of the corarocnceinont of the litigation but to 
the date when the Court is called upon to decido 
the issue BoUtthan v Buhan lal 1 L B 
11 All US followed Held also that it is tho 
competenc-y of the Court of first instance to enter 
tain the two suits which regulate the apphcation 
of the rule of re» judicata the fact Hint in the 
two suits appeals may lie in diBcrent Courts does 
not aficct tho application of tho rule Bem 
hlsDBO t IndAB bAHAZ (1909) 

J L R 82 All 67 
2 — , — .1 . ■ Delay ■ ■ - Limitation Act 

(Xf of lb77) ea 5 and 7 — Appltealion to file an 
appeal in forma pauperis — Delay in making the 
a^icahon — Minor apjdicant — Extuae of delay — 
Probate — Grant of probate — Queation of title not 
affected hy the grant — Res judicata A amt filed 
lafonnd paupena was decided on the lOth February 
1908 An application for leave to appeal in /omd 
pauperta was pre ented to the High Court on the 
13th Apnl 1W8 but os it was beyond time it 
was r jeet d On an apphcation to excuse tbe 
dclaj It was excused on tbe ground that the 
applicant haTinj, been a mmor s 7 of tho Limits 
tion Act 1877 applied At the hearing it was 
objected that the apphcation for permission to 
appeal in formd pauperia must be treated as an 
appeal and that s 6 and not s 7 of the Limita 
t«on Act applied to it Held overrulmg the 
contention that whether thS application was 
treated as falling under s 5 or under s 7 of the 
Luxutation Act 1877 the result was the same 
If It fell under s 6 as an appeal then under the 
second paragraph of that section which apphed 
to appeals the Court had jonsdiction to excuse 
delay after the period of limitation prescribed 
for tho presentation of an appeal had oxp^d 
If on the other hand it be treated as an apphea 
hon and fell under e 7 of the Limitation Act 
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s 11 (1882 Code 8 13)— 

it was dearly witlun tuno aad tlicrc was no need 
o! excusing delay becau o tbo section pronded 
that a xQinor coill apply after ha had attained 
th age of majority witbm a certain period Tho 
probata is conclu ire onir as to the appointment 
of exe*utor3 and the validity and tho contents 
nf the will and on tho apphcMion for probato 
it IS not the province of tho Court to go into the 
^lestion of tiJe with refcn-nco to the propertv of 
wh ch th* Will purports to dispose or tho Tahdity 
of su h disposition C^c^rA>Ll^ \ya'rKATB»o 
r R4l.c^A^DEA ^xsskithao (1010) 

1.L R 31 Boa 531 


8 Sama issua d eld d la two 

C3aa“C* d salts — Ipp tl m on only Too same 
, juo was d id J b \-e n tha aamo j art es in 
el ho tno conn c eJ suits The party ar'sinst 
\r loai the d ijion was app nl d in tho on* cas 
Lit not in tho other tho dc roe in which becaoio 
final b fore bis app al was hrard II 'I that tho 
b arms of the app al was barrel Zzivtrt \ 
D h 2 I L P i3 -ll’ SI followed. DiKa-a Dxv 
I SiED \t.: At''nAr (IDIO) 

1 L R 33 All 151 


4 — Decisioa ol first stut on merits 

ba‘ its disa sil for net payms— Second «uit 
for <na' a^ tarn m ri(s 4 previous suit between 
the parties faded on tho ground that the claim 
was uni rialuei and the plaintiS when called 
upon to pay tho deficient Court fees omitted to 
do so Tn ro w ro 1 u s on merits al&o <I cid d 
In ft sub e^tt ut suit for trial on the same merits 
the d iiciou in tho first suit was pi ali^d as res 
juiica J Jl'il that the rejection ol tho »uit on 
the ground of und rvaluation at any stage of it 
dll not mihe tt r«t s(i (or the purposes of & 
ubieju at suit on the same cause of nctioo or 
lit stmg tho same titl Held further that the 
dis-nissal of the suit on the ground of und rralua 
tion having b a sufficient % itself the findings 
on tho issues on the m cits were not nece ary 
for the decision of the euit end could not have 
tho forco of res julca/a Ib4Wa kom LixMa 
N4 ilUOALl t> &\rY4PP4 DIY bniDAPPA MC04LI 

(WIO) I L R 35 Bom 33 


5 Two suits — One jufi m at but 

two d ere 3 — Ipp si oyn u( on dc re b fore 
the de n on of uh ch the oth r decree becomes 
f.r\ed 31 and Z each fil d a suit for pre emption 
in respo t of tue same sale each claimuig a right 
of pre-omption preferential to that of (he other 
Each plauitiQ was made a party defendant (o 
-tho suit brought by the other A jnd^ment 
was dehvered in the suit of M and a copy thereof 
was placed on tho record as the judgment in the 
suit of Z but a separato decree was framed m 
oath suit The suit of Jf was decreed that of Z 
disrais ed Z appealed from the decree in lus 
own suit but not from tho decree in the suit brought 
by if which bwamo final before Z » appeal 
was decided Held that tho doctrmo of rrs 
sudicata ftp licl and Z s appeal was baned 
Chanu V lift* SnAai I L P 10 All 1’3 Bal 
Sultan V Aiifmn Lai I L R J1 All US Ran 
LalT Chhab VolA I L R 12 All 57S Man^e 
V \<]raia All Hedly Notes liXf £uho 
Titcartv barja Kunvar All TV «Uy Notes (2gJJ) 
£ I Abdul Rant V A faq Iliuatn All Wedlg 


aVIL PROCEDURE CODE (ACT V OP 1908) 
— contd 


- s 11 (1882 Code 8 13)— contd 


Ao/cs {lOOS) 2ll and other (unreported) cases 
ol Ihe NUahabad High Court approved and 
followed Damodur DdsV SheoRamDael L R 
20 ill 730 overrukJ Abdul Jlajid v Jeu> 
Norain Jlahlo I L R 16 Calc 233 Manam 
nusa Bibs v Jojnab Bibi I L R 33 Cole 1101 
and Pancltananda rdan 'r \atthinatha Sasfrtal 

I L R 29 2IaJ 333 dis ented from Ourural 
jitinmah v I enlafafruAnawi Ctclli I L P 

Mai 3 j0 rcferrctl to ZtnAiUA t Deb^ 

(1910) I L R 33 AU 51 

G Coasent decree — amoB-ii to i g 

judi atft-— CoR«cu{ decree b tucen predecessors in 
title of pirh III su C—InjU)i lion (/ranted \n former 
Suit— R s )«di ala nn I esfoppti disItnyiiuAetl 
\ cons nt de rto has to 'll intents and purposes 
the samo effect ns rts juheatn as a decree passed 
per I iiitaui anil this notwithstanding the words 
in 8 11 of tho Li'il Procedure Code has been 
heard and finally decided f't re SoutA A«ertca>i 
and JTexiean Compamj {ISOS) 1 Ch 37 followed 

V coos Dt d vreo como to between tho predeees 
sors 10 intcre t of the pre ent parties touching 
matters now sub tantiallf and directly in issue 
bvtwicn them is res jiihealc Res judicata ouats 
the jurisdiction of the Court while estoppel docs 
no mote than shut the mouth of a party Estopp I 
never means anythin^ more than that a person 
shall not be allowed to siy one thing at one tune 
and the oppssvte of it at another time while res 
judicata incaus nothin, riioio than that a person 
shall not bo heard to say the same thing twice 
over BllUsOA.\h.£P Manabuai t Mobibji 
K caotvat A Co (IDll) I L R 36 Bou 283 

7 -I Co plaifitiff— re judicata as 

belueen—Ciiit Proceditrt Cod (del 15S*) 

t 26— Joinder of partite Tho plaintiff B and his 
step mother R (defendant) brought a suit against 
C to recover pos cssion of certain ornaments w Inch 
form^ part of tho estate of M the fath r of D 
and husband of R It was held by the Court 
of first lustauce that R was entitled to the orna 
meats because they woro her etndkan but the 
\ppcUato Court AcW tint she was entitled to them 
not beuAuso they were hi.r slndhan but because 
810 was tho ab dute owner of the property J) 
then sued F for a declaratoa that he as son and 
Lcic to 1/ wa entitle! to hold the decree The 
defendant in reply eoatended inter cfio that tho 
suit was birred bj res ^«iica(a Held that the 
bar ol res jvd caUt dij not apply inasmuch as 
there was no final adjucU ation as between R 
and D and in the first suit it was a matter of 
no consequence to the defendant therein for the 
purposes of the relief to he given against him 
whether / succeeded or whether X) succeeded 

V finding to become res jud eala as between co 
plaintiffs must have been c eutial for tho purpose 
ol giving rebel against the defendants Ram 
Chandra Narayan v Xtarajan Jlahadti J L P 

II Bom **15 ioBowed The Court ought not to 
hold ft pomt to be res judicata unle^ig it is clear 
from the pleadings and the findiToS m the pren 
ons suit Ao Court ought to mlir res jjdicela 
by mere arguments from & judgment m a prenous 
amt Aliornej General for Tnntdad and Tob/ioo 
y Eriehr {IS03) A C SIS followed. Puinmii 
® Dao'TDO Maeadu (IP)l) 

I L R 86 Bom 
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7 (u) Jadicafa — jforlgage — 

BeHhan A^ncultural Belief Act In a suit brought 
by a mortgagee to recover interest on liis morfc 
gage money the amount was found to be Rb 350 
and interest was awarded on that aum The mort 
gageo Bubseeiuently brought another suit to fore 
close tho mortgage under the provisions of tbo 
Dekkban Agriculturist Relief Act The voortgags 
amount was found to be Bs 400 and relic! granted 
accordingly It was contended in the appeal that 
Aie finding as to the mortgage amount in the 
first suit operated as res judicata in the second 
suit Held that the Dokhhan Agncuiturist Belief 
Act 1879 was m relief of certain class of Bis 
Jfsjeaty a subjects and therefore the finding in the 
first suit could not affect and be ret judtcaln m 
the second which was under a special Jaw onless 
the previous suit also came within that law VinuL 
PiSICEAKDIU t SiTABAl I L R Sff Botn 643 

" (fi) — -Certain Puisne 

mortgagees brought a suit for sale on their mort 
gage m which although they impleaded tli® prior 
mortgagees they simply asked for sale of tbo pro 
perty and the prior mortgagees did not sot up 
their rights Held that s 11 of the Code was a 
bar to the prior mortgagees after suing for sale 
of theiT property 1 I 1/ R 24 AH 590 

8 — ■ rit„t soit by widott— 

<7ifl< tilt properly nas her /ivslniid t stpcrale pro 
perty — Suxt decision of— Appeal hy texfok — 

ni/filroual of appeal — The tetdoee i daughter 
tvntending »n a eubtequertl suit (hat the proptily 
uai her father! tlf aerjVitilion — Plea liarred ly 
res judicata In a suit bcoueht against ber 
husbands nephew a Hindu uidou sieged that 
certain pioyerty nas her husbands (cparato 
property The Court Uli that the property wae 
joint propert) but alloncd tie uidow to Ic m 
i«ssc Sion of it in Iicu of her rights to maintenance 
The mdow appealed against tie decree but she 
sub cqucatly withdrew the appeal On the 
widow 8 death the propertj pa ed into tbo 
pio session of Lcr daughter who claimed it as heir 
to her father The nephew filed tho present 
suit to recover possession of the properly from 
the daughter who rcsi ted tl e chim on the prOLiid 
that tho piopeitv haung leen the separate pro 
petty of her fatl cr had de eended to her and 
that tho tleci'^iOD in tho fiist suit was not tinding 
on her Held that the first detree operated as 
r s judtcaia against the defendant inasmuch as 
It was a decree against the widow rs representing 
her hu bands estate Hill furtler that so far 
as the first suit was concerned the cAscwasfairiy 
contested and the mere i itlidrawnl of tho appeal 
by the widow was not sufficient to deprive tho 
decree of its opcratno character in law Katava 
\atcheir ■% Tlerajal of&Iitoguiga 0 JIco 1 A 
39 followed GnEtvueai » Bai Javcp (1912) 
IIP S7ECIB 178 

9 Fir £ ut for p^-rfition — Deela 

rotary decree — Second tml ly uler memlers for 
partition of thew thare — Res luc’icata doit rot tar 
the ttcond suit A Khoti village wcs owred Lv 
two families Inown as parang ard Ec ai In 
1 Sj 4 two mcnibcrs of the Rf ai f mlj Lreu fat 
p tint for paitifionirg the orelolf slaie d lie 
Rcfai family in fie Milage Tl at uit trded in 


CIVIL PROCEDURE CODE (ACT V OP 1908) 

— conti 

s 11 (1882 Code s 13>— conti 

A decreo which awarded them tho share The 
decreo remained unexecuted In 1004 the 
plaintiff n member of tho 'Varong family sued 
tho \arang flfl well as the Desai members to oltam 
Ills *jth sbaro by partition of the village Some 
of tho defendants in both families admitted the 
plamtiffs claim and asked that their shares n?t.o 
ahoold U. awarded to them on partition It was 
contended that tho claim of tho defendants to 
obtain their share m tho village was barred as 
res judicata in virtue of the decree of 18o4 which 
awarded fo them half a share in the village — 
Held that the first decreo was a declaratory decree 
and did not operate as res judicata in the present 
suit Dahaj! Parshram v Karhilat I L P i 
Bom 767 and \asraluUahv MujibuPah 1 L P 
13 All 300 followtd Sam Ilagnrdal v J/unrAi 
lUmalhhai 3 Bom L B 04 distinguished JiCO 
Bahaji V Balu Laxmah (1912) 

I L.R 87 Bom S07 

10 letters latent cl 12— 

dence Act (/ of 1872) $ 4i~Sml far reslitu 

Uon of conjugal ttghls—Preticvs suit fer sinufav 
fsiit/— Ccmpftencj/ of (ht Court to try the preiiovs 
mil at of the (utl for wnt of jurttdicUor* 
after raising onii decidtrg issues on the mErifs— 
Ao lor of f(s jvd cata The plaiafiff filed a suit 
for restitution of eotijugal nghts again t tho 
defendant and for an injunction restraining her 
from marrying any other terson pending Ibo 
diisposai of tie suit He aefendant ra; cd tho 

S lea of res judicata urging that the plaintiff hod 
led a prcviot.8 suit against Lcr in the High Court 
for similar relief ard had faded in it Tteprericus 
sDit was filed without obtaining the leave of the 
Court order cl 12 of tho Xetleis Patent the 
rcsidcneo of fie parties being outside the juris 
diction of the Court The Court fhciefore^ 
dismi sed tho suit for want of juri diction though 
1 sues on the merits weio rai ed ard decided 
The first Court disallowed the plea of rcajuitrota 
on the ground that tho judgment in the provioua 
suit nas deiivcjrd ly fio Court not competent 
to do 80 m con equence of the absence of leave 
On appeal by the defendant tfe Judge dismi £ed 
the euit holding that the absence of leave did 
not go fo tl e root of tho juri diction of the Court 
end therefore tie judgment of the Court was the 
judgment of a Court having jirn diction Edd 
on second appeal by the plaintiff that the judg 
inent in tho picvious uit was dcincred by a. 
Couit not tompetent to deliver it within the 
meaning of e 44 of the Evidence Act (I of 1S72) 
ard therefore the pfea of res jidicala could not 
prevail AUDCI. Kapir t Doolamjibi ( 1913) 
I L R 37 Bom 563 

11 Prior and uhsequent mort- 

gagees — Suit by frst mort'-agee impleading seioid 
but VO decree as to riglh cf first mortgagee — Suit 
or sole hj price mortgagee rot tarred A second 
moitoagce brought q tint for sale on his mOit 
^ge in winch he rmplepdid (I e first mortgagee 
and a Led to rcaecm J1 o first n orlgigcc did 
not nppeir Tie jJaintiff got a decree for me 
Lnt tic decree did not either give him itdemp 
tiCB of the fiict mortgfg or direct the piopiity 
to Ic sold fuljcct to tic rm acitpsge E<ldr 
Hat the first irortgepcc wrs tot ptciludcd Iitm 
sulscqicntlj Inre'ig n suit for fpIc cn Iiie ncit- 
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pace iSnnittMo Fao Sah(b x lomuna Ma» 
AtnTMll I L r 2D Had 84 Katehalai Hvd<d* 
X Kvppanna Hudah Had IF \ JOI'* 41 
followed. Sn Gopal x Sin^h 1 L Jt 

^4 All 4'*9 \o<« itfwAnama CAcinnr v ^nnan 
para Clanar 1 L T 30 2Iad 353 and Gapal 
Lai X Deraraj* Ptr had Choud^ry J L P ul 
Cah d‘'S di tingmshcd Ajcdiiia Paxde r 
IsiYAT ci-TAg (1012) I L R 35 AU 111 

12 Issue IB & former suit h _td 

UBd decided lut so* secessary for tbis deci ion 
of suit — Tbe ilaintjff as the daughter of one B sue*l 
to recover po-.e ion of propcrtic alleging that 
thev formed part of a lAo'j in the village of 1 ahad 
of which B had become the owner In a former 
fiiit between the parties the defendant elatnicd 
the propertv as the neare t male agnate and 1 eir 
of B An i»-ne was rai ed sihether the c« tom 
of the daughters exclusion by a j i/roi heir «as 
proved to have been m exi tenee in the hhaydati 
village of Rahad and it was heard and decided 
but the euit was di tni cd on the ground that 
the defendant who was the plaintiff m that 
8U1 was not proved to be the nearest jitra* 
hei' to D It was contended that hy ren on of 
this finding tho phintifTs auit was barred by 
r&f judicata within the meaning of a It of tho 
Ovil Procedure Code 1003 lUld that the mit 
was not barred by «» jvdicata because akbougb 
the I me waa lieaid and decided it was not finally 
decided as it waa not necessary for the dcci lon 
which the Court came to dismi sing the suit and 
the plaintiff bad no neces ity of appealing against 
tho Court a finding on that i sue lUl \atiu 
i Ms«i DnxiOB (1010) I L R 41 Bom 3S1 

13 suits one judgment and 

two decrees — Tiro a^pcah anf of wAicA oMca 
Itfore the other u heard A plaintiff insti 
futed, on the same day and in tho same Court 
two tints m each of which tho claim was fox a 
declaration that he was the malant of a certain 
math The one waa against defendant A onlv 
the other against defendants A and S Doth 
suits were deeded by a single judgment but o 
separate decree was framed in rarli In the 
former suit A appealed In the latter ^ appes] d 
but A did not Pending A s appeal $ died and 
his appeal abated an { judgment m the ca e 
became final Ueli that the hearing of I « 
appeal was barred Zaharia x Debta I L P 
33 All oI followed. Asavt Das i Uoii Diu'i 
PABGAS (1913) r L R 35 An 187 

14 Previous rent suits — 

oj area of holding and anioant oj rent dteeJed 
previous suit t/ res judicata in eubeeguent tutf 
In ft ptcvious suit for rent the plaintiffs alleged 
that the defendants besides holding certain plots 
of land ongmally forming their own holding 
si o held certain other plots bclonj,mg to another 
tenant S who had abandoned Ins holding at a 
consolidated jama of Rs 30 Defendants denied 
lioldiDg the latter plots and contended that thwr 
jatna was only Rs 16 per year It was held (hat 
the defendants were liable to pay rent at Ibo 
rate of R 16 per annum for a holding which 
included the lands alleged to hare formerly 
belonged to 5 Held that tho questions whether 
the lands alleged to have been formerly held by 
iS formed part of the defendant s holding and of 
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the amount of rent payable were directly and 
substantially m i sue m that suit and were res 
jvdtcata in a sub equent suit by tho plaiotiHs 
against tho defendants for eatabbshment of tlieit 
title to the plots alleged to have formerly bclon"’ed 
to S and for rent in the alternative The author 
itiea reviewed Ma>e JlAHAimAD Nisya t 
Druvi ^fABAMVAD (1912) 17 c W N "6 

15 Pionncial Insolvency Act-® 

{III of 1007) ti 20 and 46 — Insohency Court— 
Applieation for recovery oj property attached hy 
Court — iMdieeqnent tuU for game purpote. A 
person claiming as his own property attached 
bv the Judge of an In olvency Court as property 
of an insolvent may appli to tho Insolvency 
Court under e 22 of the Provincial Insolreiicy 
Act 190 for ft declaration of his title and for 
po c ion of the property claimed or ho may 
sue to recover the ame in the ordinary nay 
But where uch per on has elected to pursue lus 
remedy under s 23 of the Provincial Insolvency 
Act and the claim lia after ft full inquiry been 
decided against him and he has not appealed 
from the decision under 46 be cannot after 
w rd file ft separate uit with the ame object 
Pam Kirpal x Pup Kuan 1 L P 6 All Bx 
parte Stiinhanl 11 Ch Du^5 and Ex parte Butt 
14 Ch X> 'Co PitaPajii Jujhar S»on (1917) 
I L R 3D All 620 

1C Spewfic Relief Act— (/ of 

IS"!) » 0 — S'l/il jor po! uiion i» Hvnatjs Court 
— 9tfAieq»en< suit for damages in Court of Small 
Causes The plaintiffs filed a suit under a 0 
of the bpecific I ehef Act 16 7 in the Court of 
a Mnnsif and obtained a decree on the finding 
that thev had in fact been wrongfully dispossesscc) 
by tbe defendant They then sued m a Court 
of Small Causes for damages on account of tho 
same wrongful dispo ession Held that the 
finding of tbe Munsif that the plaintiffs had in 
fact l^n disposses ed was a res judicata in respect 
of tbe subsequent suit m the Court of Small Cau es 
Ghtdapi'a A i Baljppa x Paghaiendra Swamirao 
I L P 2S Bom 338 and Pair Simhadre Ippa 
Ha I T RnwcAondrutfu ILF 27 3fad 63 
followed BoDLD Bho'sja t Mohaii SI^o^ 
(1917) Z L R 39 All 717 

17 Probate action — Pindence Act of 

187*) « 41 — Prolate and Adm ntstralion Act (1 
of ISSJ) 9 S3 — Contentious proceeding for pro. 
bate— II «W pot proi d — Probate rejused—^uit for 
veewery of property frorrv defendants trAo hell a» 
executors-^ udgmmt tn the probat proeeediny 
ff/asirj probate not judgm iif in rew— Pes judicata 
In ft contentions proceeding for probate the will 
produced by the applican. i was held not proved 
and the probate waa refused. The applicaa's 
appealed to tbe High Court which dismiss^ the 
appeal Tho widow of the deceased thereupon 
brQu..ht a suit for the recovery of tho property 
of the dccea ed from the defendants who held it 
as executors under the will and the firs cionrt 
allowed the claim On appeal by the defendants 
two questions having arisen namely (i) whether 
the judgment refusing probate was as much withm 
the scope and intention of s 41 of the Evidence 
Act (I of 1872) as a judgment granting probate 
and (ii) whether the/ tbe probate 

proceeding operated as V ^ 
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(he Full Bench that s 41 o( the EyKJeoce Act 
(I of 1572) iras not appbcabJe to the judgment 
of the Appellate Court refu Jng probata Jleld 
further that the judgment in the probate pro 
cce<hng operated aa rtr judi'afa hetTrcen the parties 
under a 83 the Pioha’i, and Adinou trsitoa 
Act of ISSl) and a 11 of the Ci\d Procedaro 
Code (Act 1 of 100'') IvAt^A^CIUAD LaLUUKD 
i SiTABAT (1913) I 1 R 38 Boa 309 

IS Cq ftetend&nts— Res judjcata 

fcitireeu co dijendnuU J cr Sluii J — In order 
tliat any deciaion between ecKlefendants might 
operate as »-«j judico n in any Bul>M?quent amt 
letneca there it la necT’ssary to establish that 
Ihrro tras a conflict of interests among the defen 
dants and that there tras n judgment difimng 
tie real ti„ht and ohli^jations of the dctcndan*9 
»Ht«r tt. lliBi \irNs3i r Janaboas 

(1014) I L R SSBom 438 

19 Smj 55 raembers of Ihe 

Iduhamniadaii CoQinituuty~-/or o deciataiion 
that ceriatn pro/xity tras uaqf-~‘Prct>oin timtlaf 
eutt ly other ideuntiSs IThere « suit bad been 
brought bj too persons os members of tho public 
for a declacatioa tliat certain propertj was naq! 
propertj and it had be u dcruied that the pro 
petty m tjueition was not waq,( IltU that this 
deemoD opirated oa res tudteola m the ca e of 
any other similar auit which might be brought 
hy other meuihera of the puhho os such cjaimiog 
a similar declaration AlnrastuiD Asiir i 
bruinia Ecmtab (1914) Z L B 38 All 424 

20 ' ■ ' ' ■ BehSOOdar — Ttrst tvil aliegtnQ 

lersell to be Mtiety a beuamtdar hit found Mthat 
euit to be real owner — Second. tu\t by persons 
tiHegine ihemsthes to he the real otiver* A suit 
for sale on a mortgage ttss brought sgamst tbo 
ostensible purchaser of the mortgaged propertj 
the pleaded that she was not tho real purchaser 
I at was merely a benamidar for her three eons 
The Court however ^clioei to accept this plea 
and g&ve a decree against the defendant upon 
the record as being the real purchaser lUU 
in ft subsequent suit for jxis essim of the same 
property brought Ly the sons that the prerioos 
decision did not operate ss res pidteata m respect 
of their chum AAuh Chand v Aaraiit I L R 
3 iU 812 '\anil K%slore Lol V Ahmed Ata I L 
T\ 18 AU 09 Yad Ram r I mrao Singh J L R 
SI All 3S0 Ranit Fafma v Ifufi ullah J L B 
mO ail 80 and Coptnaih Cfobey v Bhuguat 
PttthedfJ L P 10 Calc 697 referred to Mata 
PptSAD V Fa I CBAny> Sahv (1914) 

I Xi R 36 AU 44$ 

21 Compioimse decree cbsUeDsed 

«?B thr grauiid of abseice of comcn(~Applica 
tionfoTTtvtewd tmsstd — Fresfi suit t/{i«a Whero 
a party to o uit epphed for review of a d ctee 
passed upon a comprouu a on the ground that 
he had not consented to the compromise and 
failed Held that a suit to set aside the 
decree on thf same ground was not maintain 
abl* Ban Copal v prewattna Run ar SC L~ J 
SOS s c Jd C If A S'*! followed Gtiliih loer 
\ Bad hah Echadvr 10 C L J 4’0 s e J3 
C ir A 119" di tingui hed the relief sougiit 
lo. that C8®e h&ving been based on fraud EAtuas 
I'nAkORi rODDAB I CkiPAL CHAKpRA rOOBAB 
Gei4) ZS C W N 1204 
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22 Sail for declaration and re- 
covery Oi possession ^Di /cnee o/ res judicata— 

jpaiiies iiol adtguatehj represented tn the former 
Sinl not fullij tried — ^o far of les judicata A 
suit brought hr flirco pfainfilTs es suniving cojur 
ccn^cs of ft joint Hindu family for a declaration 
that the property m suit formed part of the joint 
famiir property and for possc sion was met by the 
pUiofresjudieata The prenous suit the decision 
III irhich iras set up as ret pidicato iras filed in 
the scar lOO'’ by the father of tho present plaintiff* 
3 and 3 who were rumors and whj vere not 
joned as parties again t the pn cut defeudants 
and the prr ent plaintiff 1 as defendant 4 The 
relief claimed in that suit was the same as that 
claimed in the pro ent suit The finding in that 
^nit showel coticlnsaelj that the father of the 
ptc«cat plaintiffs 2 and 3 who were then minors 
and trero not parties did not ndtgnatefj represent 
them and the suit was not fuJlj tried and the 
suit was aecordinglr disini sed Held that the 
bar of res judicata did not an e as the j resent 
pbmtiffs 2 and 3 were then minors and were 
not ftdeqiisteh represented /teld further that 
tho pee enc jiamtiff 1 who was defendant 4 in 
the fomitr suit ua no more tlian a pro fomi 
defendant anJ took no ai.tivo part anl was not 
bound bj ibc re ult of that suit the d*<*tea la 
nhich nas in his faroar Bi/a Pompul ipiiijA 
r Bam Ohilam Smgh L It a., I A I" dis 
tinguished biM'nA i StSBATAU Gopussst 
( 1014) I L H 89 Boa 29 

23 — — — — Ttimmhtvon ol tenancy by 
decree on prior mortgage —Tho appellant put 
chased a plot of land at a sale 1 eld is esecntion 
of a roortgsge decree In tho mortgage suit 
(ha plaintiff mortgagee s case was that the tesont 
defendants to that suit had tal en their tenancies 
from the mortgagor after the date of the mort 
gaga ani the mortgagee prared for the sale of 
(ha prop rty free from the tenancies fflie esse 
oeflup bj one of tho respondents who was the 
elder brother of the otlicr respondents nas that 
they held a permament tenure c eated prior 
to the mortgage which was confirmed by & con 
firmatoiy lease after the mortgage and that they 
bad created ft masonry building on the land. 
Issars were framed on this point and the Court 
found in favour of tlie plaintiff mortgagee and 
tn. erecutioa of the mortgage decree the property 
was sold free of ail encumbrances and purchased 
bj the appellant Subsetju ntly a portion of 
the land eo putcJia ed by the sippeilant was 
acquired under the Land Acqui ition /ct and 
the respondents put in a claua for the compeesa 
tion money alleging that they had ft peraiaoent 
rn^vrsn mauran mterest m the land tie tenancy 
standing in the name of the elder brother H<id 
that the matter was directly m issue m the formec 
suit and decided sgamst the re pondenta and 
they could not open the question agaim lvJ>Ai 
Lst JiLAh t Pasik Lax SADirrxHArr (1914) 

19 C W K fi 

24 Par(itioa~rfoiaf<^ A share de 

clafed and separaled ly metes and bounds — Ac 
jweeerfiny by Iht defendant to correct errors if any 
tn lie apportiontnent—Subseguenl s'lil bj the 
dtftndatit lo torreet error tf lies-^31itfale suit 
fa set aside decree on ground of if lies If any 
coaharer applies for a partition of properly ho 
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mQ t male (Lc o her co harers defendants 
bccau e the partition which is made in Iiw favoar 
IS a partition again t his co harers That which 
gives him a portion of the propertj takes awar 
all right which they would otherwise havo to that 
portion and therefore it is a decree against them 
and m favour of him elf IHiere a decroo having 
been made in a uit for partition declaring tho 
shares of the plaintilTs a Commissioner under 
the Court a direction went and on tho ground 
meartired out the declared shares and the plaintiffs 
were put into pos e-jion thereof but the defen 
dants took no proceeding in tho suit such as is 
j“ovided for in the Code of Civil Proeedaro to 
correct errors, if anv made in partitioning out 
JItli that apart from such proceedings none 
of which were taken the decree was res }ufien(ii 
sad a cut mstitu ed by the defendants m (he 
p-evious suit with a s cw to correct the apportion 
ment made in favour of tlie plaintiffs in the pre 
vious »mt was barred by rti ji fienta Naum 
K-ArrrA Iaqiei r Sabvamoti DcntA (1314) 

19 C W N 631 

25 Pise ol valne o! snhject 

matter — Pro forma rfr/eiidant ulen bound 

PerroTt not joined at erectfor nXen bound at tuck— 
Decree ogaintt limited oirner iif<n eompromtse 
ifSen i>indin <7 on retereion — Decree erroneouttj 
ioJared not res judicata e^eet <•/ To determine 
for purpo es of ree judicata whether the Court 
which decided the former suit had jurisdiction 
to try the subaeiiuent suit regard must bo had 
to the jnrisdietion o( the Court at tho date of the 
former suit end not to its jurisdiction at the date 
of the subsequent suit A decree made by a 
Srossil cannot cease to be res judicata by reason 
of a gradoal mcrea c m tho value of the subject 
matter ot the litigation If a defendant aetiveh 
contested the plaintiffs claim tho decision of 
the suit xnll bmd turn even thou h ho was merely 
described as a pro formA defendant and no relief 
was asked against him A defendant who might 
Lave been joined both in his personal capacity 
and in that of an executor to another 8 estate 
cannot be treated as having been a partv neeea 
sarOy m his character as an executor when he 
was not des ribed in the pleadings as such Where 
a deci ion between the parties was considered by 
the Court and declared not to be rtt juH cola 
the latter decision even if erroneous in law becomes 
conclusive between the parties and it was not 
open to any of them to plead in a later suit that 
the former decision still operated as res judicata 
An adverse deeuion obtained against « limited 
owner such as a Hindu daughter if obtained 
upon a fair trial is res judicata on the issues decided 
therein against rever lonarj heirs A decree 
passed on a compromise made bond fide for the 
beneCt of tho estate and not for the personal 
advantage of the limited owner has the same 
effect and such a decree unless successfully 
impeached on the ground of fraud coercion 
collusion or anj hkc reason would operate as res 
judiffita again t tlio reversioners Moiie'IDba 
Nath Biswas t SllA3lsc^^^E Kiutcm (1314) 
19 C W rr 1280 

26 Prior suit to claim posses 

SlOU — Ijitrlueof lie purchase of tnort<ja;j<etrtyhlt — 
Subsequent suit for repaymenl of the money adraaced 
on moTtgaije — ho bar of res judicata— DAoyiart 
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Act {Bom Act V of 1S62) — Mortgage of unrecog 
nued tkare of a bhag — 2Iorlgage lotd — Unlauful 
eoiMKfrration — Indian Contract Act (/Y of 1S72) 
t 2i — Indian Limitation Act {IX of 190S) » 
6J One A mortgaged with pos ession an imrecog 
nised share of a bitag with R on May 19 1830 
contrary to the provisions of the Bhagdan Act 
ISfli The mortgage deed provided that after 
possession by the mortgagee for eleven years the 
mortgage amount waa to be paid to him whenever 
he should demand it either out of tho property 
or by the mortgagor or his heirs personally In 
190S D obtained n monev decree against the estate 
of R whose mortgage right was put up to sale 
and purchased bj the plaintiff at a Court sale 
for Ps 6"7 In 1910 the plaintiff filed a suit 
No 1"C of 1910 against the representatives of 
P and A to obtain po ses ion No claim was 
made in that suit for payment of the amount 
of the mortgage debt The suit failed on the 
ground that the mortgage was invalid and there 
fore unenforceable In 1911 another suit was 
filed by the plaintiff against the same parties 
to recover Es "SS from the estate of K and m 
tho alternative to recover R 577 from the e tate 
of D The defendants Nos 1 to 3 contended that 
the suit was barred bv ret judicata and also 
pleaded limitation Eeld that tho subsequent 
suit for the mortgage debt was not barred by res 
judicata as the prior claim of 1910 for possession 
yras not rea]l> a chim on the mwtgage but a 
claim by virtue of the purchase the plaintiff 
of the mortgagee s rights UtlJ further that 
tbe considcrati >n for the taortgoge bemg unlawful 
under s 24 of the Contract Act 187" it failed 
ab titiiia end the claim for lepaj ment of the mosev 
advanced to the mortgagor as money had and 
received being brought more than three jears 
after the tlate of the mortgage deed was barred 
by reason of Art 63 of Limitation Act 1003 
Jaterbhat Joralhai v Oordhan Norsi 1 L P 
39 Bom 35S followed Bai Diwvu i UaiEDBnAi 
Bhuiasilu (1016) I L R 40 Bom 61 

27 Pnor suit to set aside aliena- 

tion — made 6y minor* mother — Zlortgage created 
bj alienee before suit — Horijagee not made partj 
to the auit — Partial representation bj mortgagor — 
Bu5«eqi>eR( eutl bj mortgagee to support alienation 
— Entity beticeen parties — iSubsequent suit not 
barred by res judicata — Cleaning of words claiming 
under The property m suit origuiallv belonged 
to one Devnre In lbS3 durmg the minority 
of Devare fais mother sold it to the Bhojes from 
whom one Bavachi received it in exchaD"e for 
another parcel of land. In 1891 by a simple 
mortgage Bavachi mortgaged the propertv to 
the plaintiff In 1893 a suit was bron-ht by 
Davare against his mother Bavachi and the 
Bhojes IQ order to set aside tbe sale by his mother 
to the Bhojes That suit was successful and 
the result was that the sale to Bhojes was set 
aside In 1901 the plaintiff obtained a decree 
on his mortgaoe against Bavachi The propertv 
was put to sale and was purchased bv the plaintiff 
with periais.ion But when the plaintiff endea 
Toured to get po session he Was resisted by Davare 
The plaintiff therefore bronsht a uit in 1909 
against Devare Bavaehi and the Bhojes to recover 
possession The defendant Devare cortended 
that the plaintiff’s^ uit was barred bv res juJicaa 

f 



{ ) 


l>icisr OP CASES 


( 624 ) 


CIVIL PROCEDtJEE CODE (ACT V OP ISOS) CIVIL PROCEDURE CODE (ACT V OF ISOS) 
— conW — eonid 


s 11 (1882 Code s 13 ) — eontd 

as he ^^a8 bound by the decree obtained a^inat 
his mortgagor Bnrachi m the anit ol 1803 BtJd 
that as a mere mortgagee the plaintiCE would not 
be bound by the earlier decision because lus title 
arose prior to the suit m which the decree against 
his mortgagor was obtained and the mo tgagor 
pos ssmg only the equality ol icdemplion had not 
in h in any such estate as would enable h«n Bufli 
ciently to represent the mortgagee in the enit 
instituted after the mortgage Stla Sam v Amtr 
Be'-nm 1 L P S in 32! 338 followed Ram 
C niNDBA DnONDO 1 llALftATA (1910) 

I L P 40 Bom 079 

og AnpUcabtlity ol the ptutctplo 

as asamst co defendants A deposit of money 
in a firm nas oini'*d in equal moieties by Dana 
2- In ft smt brought by D in the High Court 
of Bombaj to recover Ins moiety of the deposit 
hvs brother L who was \ partner m the firm 
admitted Ins laim but it was contested by 
the other partners d fendanta Nos 1 and 2 
Defendants Ao 3 to C contended that they we» 
not partners in the fim at all The Court passed 
a decree against ^ and defeadants Nos t and 2 
The drm made lo ^es and ceased to norb L 
thereupon filed the prosent suit in the Court of 
the Subordinate Jiid-'e at Surat for n Dissolution 
ol the firm and for talimg its accounts D was 
made a party to tho suit as a croditor of th« Gem 
The defendants Nos 3 to 0 again contended that 
they were no* partners m tho firm A question 
having arisen whether the contention was res 
judtcofa in tho p-csent suit Hild that tho rebel 
given to D in the earlier suit did not require or 
involve A decision if any case between the co 
defendants and therefore the co defendants 
were not to bo bound as between each other by 
the Court’ proeecding, and decision which were 
ne esssry only to the decree which D obtained 
Per BiTCUEtoP 2 The Court is slow to onforco 
the principle ol res juiieata as agaioet co defen 
daats and the limits of the opecatiou of tbo 
principle in such cases seem to me to bo nwrowly 
laid down FAKnicni\D LaurrsQAi v Naudi 
onivD Kalip\s (1915) 1 L B 40 Bom 210 

29 D cision embodied In decree 

— operalea as res judicata In 1000 the defen 
dants obtained a mutgem (pcimanent) lease of 
certaui lands from the then manager of the temple 
In 1910 the plamtiff the new manager sued the 
defendants in ejectment pnyjng that the mvlgen* 
lease was not binding on him and that the defen 
dant being annual tenants should bo evicted 
The Court held in favour of the plamtid on the 
first ground bit for want of notice held that he 
was not entitled at that stage to evict the defen 
danta Th n after due tvo*ico given tho plamtiS 
again sued lo eject the defendants They again 
pleaded the tnulgtn\ lease Tbo Coart held that 
that defence was not open to them os it was 
barred by rea guUcala On appeal }tJd (hat 
the defence was barred by r<8 judicata for tho 
decLion of the Court in tho earlier suit m favour 
dI the plalntifl upon the first part of hrs prayer 
found ft place in the decretal order and was ae 
much decreed as the other part of the prayer 
which in tho second part of that decretal older 
was rejected Mota IIouapva t \ithai. Gotai. 

I L B 40 Bum. e«2 
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30 Decision of a Boundary 

Settlement Officer — Grounds of decision if res 
judicata — Boundaries ^ct (XZF/II of ISGQ) 
8a 2i and 25-~CatQppcl IVhcro a Boundary 
Bcttlemcnt Officer mUadar but to the Govern 
merit on the ground that they never had formed 

E art of the area of the tniUa and no suit was 
rought by the nilladar to contest the decision 
under s 25 of tho Act Held that tho ground 
of tho decision as well as tho actual decision was 
fss judieala in a subsequent suit instituted by the 
mittadar to recover the lands as having formed 
part of the inida or m the alternative for a reduo 
tion of the peshlas^ of the ntda Kamaraju v 
iTAe Secretary of State for India 2 L P 11 Mad 
300 followed Per ScsnAOiEr Aytah J The 
decisioD of the Suriey Officer is binding upon 
tho parties whethcrit is rerjiulieofa in the technical 
aense m wluch the term is used m the Civil Pro 
cednro Code or not Krtahna Behan Boy r 
Brojeaxcan Choudarnee L B 2 1 A 283 2S6 
and In re Bunt of Umduslan China and Japan 
(Afison s coje) L R 9 Ch App 1 referred to 
hlornAUiiAL t Tbe SECRETart of State fob 
India (1910) I L R 89 Mad 1203 

81 Arhitra’IoB— Auord passed info 

a decree— Fti'ding of arbitrator not incorporated 
in the Judgment — SurTtudeT of frose— -iSi/wegweaf 
suit for rent for another year cctwJ by lease tnsU 
tilted b« the zemindar— Prtuaus judgment uJleffter 
res ludicata— B 11 Cml Procedure Code whether 
a rule of jurisdiction or estoppel A "decision 
fn a suit for rent instituted in a Cinl Court by 
tho lessee lor a term of a tatmndan against tbe 
tenant is not res judicata in a subsequent amt 
for rent instituted by the raimndar after 
surrender of the lease by tho lessee even 
though tbe rent claimed in tho later suit was for 
ft penod covered by th» ongin&l lease Surrender 
by tbe lessee does not operate as an assignment 
of tbe nghts of the lessee in favout of the lessor 
but determines the tenancy so as to let in tho 
lessor s rights Bajah of Bamkah t Rasuka 
THAswAsif (1921) I L R 44 Kad 614 


32 


- S5 40 to 43 Evidence Act 


lol (1872>— S 43 Specific Belief Act {I 
1377)—Judgmert nof inter parties whether res 
joduratft A judgment ojierates as a bar only 
as between tbe parties thereto or their princs 
hence ft judgment in a suit by A against B a 
rival claimant for an office negativing A s title 
as against B is no bar to a smt by A against 
a thud party for tho emoluments of the said 
office It IS only a piece of evidence on the 
question of title Gokvl Ztandar v Pudmanund 
Singh {1902) I L B 29 Gale 707 {P G ) and 
Peari JWohan Shaha v Durlati Dassya {1913) 
id C B h 951 followed Srinivasa Aiyangar 
V Arajar iSrinreosa Aiyangar (1910) I L B 33 
Mad 4S3 and Bamamvrli Dhora v The Secretary 
tf State for India in Council {1913) 1 L It 35 
Mad 141 overruled SECBETAry ot Stats i 
Stso Ahmad Badssa (1031) 

I L R 44 Mad (F B ) 778 

S3 Sull by purchaser 

st revenne sale to recover ient~from tenant 
at rale decreed in favour of ezpfopritlor A 
decree for rent obtained by ft proprietor of 
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4 T«T«Hic i'aTing c ftgaroet r tctkMkt not 
rtt jvdieo a m tt suit for rent by n purehi or 
ol the 0 tato at a revenue sale ns the purchaser 
does not claim under the ex propn tor nithin 
the meaning of * ll ol the Civil Proeedjre Code 
But the purchaser is not m any won' positioa 
than the cx proprietor and may elect to tal e 
advantage of the decree obtained bv tie latter 
and if the purchn or sues the tiaanl for recovery 
of rent at the same rate the tenant arhoso rioht 
a-e in no avaj enlarged by the sale cannot object 
Nakcl CiUNDra Base r Sosnn CnAnui Biswas 
2’ C W N 399 
34 “ Persons Ulig tins under the 

earn'* title”— l'rrerJionrro/ijifrd/o reenter Ais moiclif 
cn rnrtj ef clisene cf Irjai nrc-sait j for tale bv Hindu 
U-, { tr — Fruh tuil cn the ohtr mot t ftlhntf in — 
Dcci ion 01 III taav* ef Ifijal nteutil j »/ res jodicata 
\Th"Te the pl&inlifl having sued tho defendant 
to recover possession as reiersioners of property 
alienated by n Hindu widow obtained a dccrco 
in rt pect of a moiety of tbo property upon a 
finding that the sate was not for legal necessity 
but the suit was dismissed as regaras the other 
moi ty on the ground that it had not passed to 
the plamti9 and afterwards this moiety too having 
a sw to the plamtiS he again sued the def a 
ant for recovery of this moiety Iftll that the 
decision in the previous suit that tho sale was not 
for legal necessity was rar judicata m the present 
suit as the parties were litigating under tbo sarao 
title u both suits ti tho plaintiS as the owner 
of the revcr<ion and the defendant as purchaser 
from the widow ^ctbta hjt'fTi Riv CKOwoHimr 
t Iasi Barsav Bavahjee (1913) 

18 C W R 833 

33 — — — PriorMartsasai— f?a*j«f<cafa 
Where in a suit on o sabi quont mortgage bond 
a prior mortga^eo was made a party and tbo 
p’sintiS pray^ for an account as to tho amount 
due to tho pnor mortgagee bat tho Court on tho 
failure of the pnor mortgigeo to appear pass d 
an ear partt decree bat no order was pass <1 as to 
plamtifi B prayer for account as against the pnor 
mortgagee lldl that tho Court in passing this 
decree never intend d to say tliat tho ab en o of 
the prior mortgag o from tho trial caused 
the mortgage© eccurity of tho plaintiff to 
override tho prior security winch was bold 
by the pnor mortgagee Ajudhjrt v Inaytt 
1 L M 35 All Hi followed MoHnuruDrs 
Movdal V iNDiit KuiURi Dasi (1914) 

18 C W N 1013 
. a 11 expl ;tfifirala 

—QauUon of title — Preiioui suit a suit of fh 
nature eoym-alle by a Court of Sma’l Caiues 
though not tried aa a Small Cauae Court sat/ Tho 
title of the plamtifi to a moiety of a certam grove 
svas put in issue m a suit for damages on account 
of the appropriation of timber by the defendants 
This suit svas tried by a blunsif as a regular amt 
and the question of title was decided m favour 
of the plaintiff but tho suit was ono of the nature 
cognizable by a Court of Small Causes Subse 
quontly the plaintiff s title to tho same grove 
was again put in issue between the same parties 
in a rc^nular civil suit J/elJ that the decision 
fn the 'earlier suit operated aa res judicata in 


enUL PROCEDUPE CODE (ACT V OF 19D8) 

— eontd 

s 11 expl II — conlil 

respect of tho subsequent suit notwithstanding 
that in tho earlier suit no second appeal lay 
Lai V Jicala Prasad 10 A L J 106 
approved PtM Paqih t Bindesbti Sivoa 
(1918) I L R 41 All 51 

8 11 expl IV — Might and ought 

— ^Res judicata ttea ns regaria implied decisions 
i/ nrceaaary for ilia decree — Applicability to issues 
also 4 a landlord tendered a patta to B his 
tenant who objected to tho patta on tho ground 
that tho extent of Ins holding was overstated 
some of tho lands included in the patta not belong 
ing to I but to B himself The issue was raised 
whether t! o pitta tcodercd was proper tbe 
Court found tlmt it did not contam any objec* 
tioniblo uiflK r and was therefore a proper patta 
Decree was accordingly given for rent in favour 
of^ ^ tendered a similar patta to B forasubsc 
qnent year and B agam raised a similar objection 
to tho extent of the holdmg In a suit brought 
by A for tho rent B objected to tho extent of the 
holdmg and it was contended that the matter 
was res judtcala by reason of the decision m the 
previous suit Udd by the Full Bench upholding 
the cootention and agreemg with Mtnro J xn 
Djytfa NaiJu v Paradm \nnf« 1 L R 35 MaJ 
216 (i) that tho question of tbo extent of tbe defon 
dant s holding was dire tly and substantially an 
issue in tbo previous suit and must be taken to 
have been heard and ilnally decided m plaintiff s 
favour as such a decision is nccc anly involved 
tn the de roe passed in pl&intiS s favour seeing 
that if tbe do ision had be ti the either way it 
wojid under tho R nt P covory Act have been 
fa aI to bis sjit which must have been dismissed 
oa the ground that th patta was not a proper 
ooe (it) that oven if it was not ovpros ly m 
qu stion It must be deemed to have been raised 
and d idod withm tho meaning of explanation 

IV to 8 11 of the Civil Pro odure Cod as it was 
ground of d fen o which might and ought to bare 
b en raised by tbe d feniant (to) and that it is 
uun^ 0 lary m su h a ase of failure to raise the 
available ground of d fence that there should 
hive b an an express de ision bv the Court upon 
it in o der to make it res julicati Sri Oopal 

V PrtA»yi»j^ 1 L r '> I All 10 and J/aAomed 

Ibrxh m lias i a Khai v ^ at La Pershai S ngh 
I L R J9 Cifc 5*r falloved Baoax Naidu v 
SuarawsRiaAVA 1 L R 37 Mad 70 

Paisa morljag a 

4uil— Prior niirtjajte mid a party if hotnd 
to a t up All wirtgige la tl / nee — Test — Vec asary 
party A prior mortgagee impleaded as such in 
a puLne mortgag s s suit is not bound to s t up 
his pnor mort'^a^o in d 'en o of his rights But 
if be has a subs quout mortgage as well ho is a 
necessary party in such a suit and he must set up 
not meroly his later but his prior mortgage as 
well faiimg which he will bo debarred by the 
rule of res jiliicnm from suing to enforce his earlier 
mortgage A dccrco obtained by a puisne mort 
gage© in a suit in which a pnor mortgagee was 
impleaded as such is no bar to a suit by the latter 
to enforce his mortgage which ho was not bound 
to set op as a defence m that suit The test m 
all snch cases is — was tbo defendant impleaded 
as a puisne mort''aneo and therefore a no^ssary 
party/ /troAimi/ttfsain RAan V imiila Perahad 
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CIVIL PROCEDUHE CODE (ACT V OF 1908) CIVIL PROCEDURE CODE (ACT V OF 1808) 
~contJ —tonld 


s 11 (18S3 Code s 13)— con« 

83 he was bound by tJie decree obtained e»&instr 
hi3 mortgajjor Bavachi in the suit of 1808 Utld, 
that ss a mere mortfragee the plamtiS voald not 
be bonnd by tho earlier deemon because bis title 
arose prior to the suit m which the decree against 
his mortgagor was obtained and the mortgagor 
possessing only tho equality ol ledemplion had not 
ID h m any such estate as would enable him auffi 
ciently to represent the mortgagee in the suit 
instituted after the mertaage Sita Pant t Am\t 
Bennm I L R S ill 324 33S followed Itaai 
CnaNDRA DiTOVDO t AlAtKAPi (1010) 

I L. R 40 BoztJ 079 

og . — AoplieahUity of tha priaapla 

a3 agaiatt do defendants A deposit of money 
in a firm uasorni dm equal raoietics by D and 
L In a amt brought by D m the High Court 
of Bombay to rccovir bis moiety of tho deposit 
bis b'otber T 1 bo wa a partner in the firm 
admitted liis claim but it was contested by 
the other partnera d fendanta Nos 1 and 2 
Defendant No d to G ontended that they were 
not partners m tho firm nt aD The Court passed 
a decree asamst L -ind defendants Nos 1 and 2 
The firm made losses and ceased to work L 
thereupon filed the present suit lo the Court of 
tho Subordinate Jud'-e at ^urot for a Dissolution 
of the firm aud for taking its accounts D iras 
made a party to the suit ns a creditor of the firm 
Tho deleadants Nos 3 to 0 again contended that 
they wore not partners in the firm A question 
haying arisen whether tho contention was ru 
judicata in the pn. ont suit Jltld that tbo rebel 
giTcn to D in tho earlier suit did not requin oc 
mvolye a decision f any case bctvreen the co 
defendants and tbeWore the co defendants 
were not to le bound as between each other by 
tho Court a Proceeding and decision whidi were 
ne essaiy only to the decree which D obtained 
jPer BiTOSctop J The Court is slow to enforeo 
the principle ol rts jad cata as against codefen 
dauts and the limit of the operation of the 
priDiiple in such ca ce ecem lo me to be narrowly 
laid down PamRcniAD LAlitmoAi v Naom 
OHi ID KatiPis (191D) I L R 40 Bom 210 

29 Decision embodied m decree 

—operates as res judicata In lOOO tho defen 
dants obtained a «j!//jr«i {permanentl lease of 
certain lands from the then manager of the temple 
In IDIO the plaintiff the new manager Sued tbo 
detendauts m ejectment praying that the 
lease was not binding on him and that tho defen 
dants being nnnnal tenants should be evicted 
Tho Court bold m favour of the plaintiff on the 
first ground bjt f r want of notice held that be 
was not entitleJ it that ^t«ge to evict the defen 
dants Th ii after duo notice given the plaintiff 
again sued to eject tho defendants They again 
pleaded the niKljeiii lease The Court held that 
that dofenee was not open to them fts it was 
barred by res juUcala On appeal feld that 
the defence was barred by fcs judicata for the 
deev ion of the Court in the catlivr euit m favour 
of tbo plaintiff upon the first i>art of his prayer 
fouiid A place in the decretal order and was as 
touch decreed as the other part of the prayer 
which m th 80 onl part of that decretal or^ 
was rejected WoTA JIoLlarPA t GoPAn 

ILR40BonLe82 


s 11 (1882 Code s 13 ) — contd 

50 Decision of a Bonadary 

Settlement OfBcet— Grounds of dectnon t/ res 
judicata— Boundari^ Act (SXVIII of 1860) 
91 2t and 2o — Rtloppcl Whefo a Boundaiy 
Sottloment Officer mxttadar but to the Goyem 
nient on the ground that they never had formed 
part of the area of tho mttla and no suit was 
brought by the inilladar to contest the decision 
under e 25 of the Act I/c/d that tho ground 
of tho decision os ucll as tbo actual decision was 
rts judteata in a subsequent amt instituted by the 
miUadar to recover tho lands as having formed 
part of tho mifta or in the alternative for a rcdiic 
Hon of tho pcsTihash of tho trn/la Kamaraju v 
The Stcretary of State for India 2 L J{ 11 Mad 
uOO followed Per bESHaciBi Avtab J The 
decuion tbo Survey Officer u binding upon 
tho parties whetbiritis resjuhealaia the technical 
sense in which the term is used in the Civil Pro 
cedore Code or not Krishna Pchari Jloy v 
Brqjesuari Choudarnee L K 2 2 A 283 2S6 
and In re Banl of j7iediA/a« China and Japan. 
(Aluon a <cse) L 21 9 th App 1 refened to 
MonuwwAX. t Ton SiCBCTATr or State ror 
iKoiA (1910) I 1 B 39 Mad 1202 

gi Athiitatton—Airard passed tn(o 

o decree— ■Fiidml of arhtrator not tneorporated 
»» tie JvdjTMiif—&UTrerd r of leas —Subirqvrnt 
euti for rent for another i/ear coivred by lease tusli 
Med by the zamindar— Previous jvdyment vfhelher 
xcs judieiia— N 11 CnnI Pioeedure Code uhethcr 
a rule of lUTudicfioa or uioppe! A ■'decision 
tn a suit for rebt instituted ut a Civil Court by 
the lessee for a term of a samiadAn against the 
tenant u sot rcs judicnta in a subsequent suit 
for lent institu ed by tho lamindar after 
surrender of the lea o by the lessee even 
though tbo rent claimed in the later Suit was for 
A penod colored hy th** original lease Surrender 
by the lessee does not operate as an RS-igntuent 
of the rights of tho lessee m favour of tho lessor 
but determines tho tenancy so as to let lo tho 
lesors n^bta. bUiAK or KA^r^AD « Ramasa 
TBAswAMi (1921) I L R 44 Slad 514 


32 


* ss. 40 to 43 Evid nee Act 


lot (1372>-^ 13 speeifir Relief Act (I of 
1877 ) — /wfymcnl not intrr parties toheiher res 
{udicwta A judgment operates as a bar only 
as bitween the parties thereto or their privies 
beuco a judgment in a suit by 4 against P a 
Tival cl&imant for an office negativing A’s title 
as against B is no bar to a suit by A against 
a third party for the emoluments of tho said 
oQIco It 1? only a piece of evidence on the 
question of title Ootul Mandar v Pudmanund 
Sutffk (IS02) I L It 29 Cok 707 [P 6 ) and 
Peitn Vohftn ^hoha v Durlavt Vassya (1013) 
18 C B A 951 followed Snnityisa Aiyangar 
V Atayar Snn •casa Aiyanr/ar (J9I0) I L P 33 
Mad 4S3 and Pamamurti JPhora v The Seeretarji 
of State for India «n Council {1913) 1 h B e>8 
Mad 141 overfilled SECHETArr or State v 
Sted \bmai> Bahsiu (1021) 

I L R 44 Mad (F B ) 7?* 

33 Salt by purchaser 

at xevenQe sale fo recover xtjTA~~f''°^ tenant 
at rate decreed in favour of proprietor A 
decree for rent obtained by a proprietor ol 
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aVUi PEOCEDURE CODE (ACT V OF 195S) 

— rorli 

8 ll(lSS2Code 8 13}— fo*. tf 

» rcvenne pivnfr r tolo ep-iinst a tcnMjt » not 
rti ju-icna in a «uit for rent Ir ajurrhncr 
of tVe estate at a revenue s»1e as tie jarclin er 
do"s not claim under tlo ei propn tor within 
the ineaninj: off ! 1 of the Cn il Proce ! ire Coile 
But the jmrcliA^r is not in anv trorse po itioa 
than the cs proprctor ani taav elect to (aLo 
admata-e of 0 e decree obtained Iv He latter 
and if the purcha'er soca the tenant for iwovery 
of rent at the same rale tho tenant whexe nphi 
a-e in no Aaj inhrfcd hr the »a!i cannot oljcct 
Nakcl CttA'-nn Bisr r Sosnrt Cruiuj, Piswin 
2’ C V7 K 532 

24 *' Persons litic-tbennder the 

»lia-*tltlo”— f rrrr lonrTaUrrrllor fn'trhtt moicly 
O’! proo/c/ol rtff/JnJnc ‘j f r nl b;lltdu 
tcif tr—Fri A tuit cn l)f n? no i f Ut y n— 
Jkci lonoAlf u u cJU^nln CrUtj i/ roa ]udic-ita 
tVhere the pUintifl harms sued the defendant 
to recover pos es ion ae rtiersionen of pro|>cny 
alienated Ly a Hindu widoa obtained a decreo 
in n pect of a moiety of tho property upon a 
findins that the ealo was not for legal necessity 
but the suit was dismissed as rezards tho other 
moi ty 00 the {^ood that it had not passed to 
the pfaintiS and aftenraids this moiety too baring 
pa ^ to tie plamtiiT ho again sued the d f n 
dant lor recorcry of this moiety IldJ that tho 
do jsion lo tho previous suit thst the aalo was not 
lor hgal necessity was res judiMta in tho present 
auit as tho parties were litigating under tho samo 
title m both suits t> the plaintiff as the owner 
ol the reremon and the defendsnt as purchaser 
from the sndow Sctrya Kanta Rat CaownacBY 
V F*5i BatrsA’i Bavaiuee (1913) 

18 C W N 8W 

35 — — Pfioi Mortgages— fin jul ealo 

Inhere in a suit on a subsaquent mortgage bond 
a prior tBOrtgSo'*o was aastle a party and the 
p’aiatiS pray^ for an aci-oant as to th amount 
cue to the pnor raortgigco but tho Clourt on the 
failoio of tho pnor mort'^igeo to appear piss d 
an ce partt decree but no order was pisstd as to 
plaint^ B prayer for account as sgimst tho prior 
mortgagee JI Id that tbs Court in passm ibis 
decree never intended to say that tho abs a o of 
tho pnor mortgag e from tho tnal caused 
the mortgagee sccunty of tho plaintiQ to 
ovemdo tho prior security whi h was hold 
by the pnor mortgagee Ajudhja v Inaytl 
J L R 05 All III followed 3IoBntuoDtH 
MoNDAL t Indka Kcjiabi Dasi ( 1914) 

18 C W N 1013 

— 8 11 expl II — — fi«» y»iir«ta 

Qaeition of title — Previoitt suit a tu t of th 

ralure eofjnnalU by a Court of Small Causes 
th^qi not tried as a Small Cause Court suit Tho 
title of the plaintiff to a moiety of a certam grovo 
was put to issue m a suit for damages on account 
of the appropnation of timber by the defendants 
This suit was tned by a 3Iunsif as a regular suit 
and the question of title was decided in favour 
of the plaintiiT but the suit was one of the nature 
cognizable by a Court of Small Causes Snbse 
quontly the plaintiff’s title to the samo grovo 
was agam put in issue between the same parties 
in a regular civil suit Jlcld that tho decision 
in the earlier suit operated as res ji^icata in 


CIVIL PROCEDUrE CODE (ACT V OF 1939) 

— con// 

8 11 cipl II— ron ! 

IT poet of the fii?i<equent suit nolwitlutiiiding 
that In the psrlicr suit no second ai[>^il 
*IuaH /yif V Ji i/o PmnI 10 I I J 100 
Approved 1 s't FAgir i HiNprsiim Stvon 
(UlS) 1 L R 41 All 51 

8 11 cxpl IV — Mij'it arl 0 llj\t 

— Res judirats rten as rrjarJs imjdirl tl cisiois 
ij stret sary for tie deeree— tppl c/ihhlj lo issues 
also f A linllonl tendervtl a pitta to P bis 
tenant who oljectctl to tho pitta on tlio ground 
that tlo eslent of bn boiling was overstated 
some of the lands indu le 1 in tbe jialta not l>clong 
mg to I I lit I a IJ bimself Tlio issue was raised 
nil fUer th | ilta tcnlerrsl wrs | rojior tho 
(oiiH fiuiil Hint il dll not contain nnj objeo- 
limablt III ! an! was tiitrcfurc n proper | atta 
l>c rec as n forilin ly given for rent in favour 
of I It nderod A similar patia to /? for a subsc 
quent year and R again raised a similar objection 
to tho extent of the hoi ling In a suit brought 
ly A for the r nt i? objected to tho extent of the 
holding and it was contended that tho matter 
was resjuiieafa by r a on of tho d jsion m tho 
previous suit Held by tho 1 all Bench upholding 
tho contention and agreeing with ■\lFvro J m 
Dijya Saida r Paradesi Saida I L P 35 21al 
21C (i) that tho que lion of tho extent of tho dofon 
dant a bolding was dire tly and substantially an 
issue in tho provioiis suit and must bo taken to 
havo been hoard and finally decide I m plaintiff a 
favour as an b a decision is neccs arily mvolvod 
in tho de roo pas ed in plaintiff s favour sciing 
that i' the do ision had be n the other way it 
would unler the P nt F ovary Aot have been 
fatal to his sjit which must havo b on dismissed 
oa the ground that tHn palta was not a propot 
oae (•»> that oven ii it was not oxprossly^in 
qu stioQ It must be d omod to havo boon raised 
and ds idod within tho maanm's of oxphnatioa 

IV tu s 1 1 of tbo Civil Pro oduro Cod as it was 
ground of d f 1 0 which might and ought to hivo 
been ran J by the d fcndint (ui) and that it is 
unn** osiaty in su h a case of failure to riiso tho 
availablo ground of d fcaoc that there should 
have bwn an expeosa do laion by the Court upon 
It in o d r to ruiko it res ludicatj Sn Oopal 

V P Iki 's tjS I L R H All 4 9 And J/aAomed 

/brikint llosiiin Khta v Iwinta PersKat Sinjh 
J L P 39C.il 5 7 follovod Bioav Niinu a 
StIEYAXARAYA'TA I L R 87 Mid 70 

' ■ - — — — — — — — Puisn snortjaj s 

suit— Prior mortjaj e msl a prrly tf hoiai 
to set vp 3u siDrljjjB in d f nc ~Test~Veecsiarij 
party A prior mortgagee mpbadeJ as such in 
a pjiaae mort^ng a g suit is not bound to set up 
his prior mortgigo in d feaeo ol his rights Jiuj 
if ho baa a siibsequent mortgage as well hn ^ 
necessary party m such a suit ond ho must set up 
not merely his later hut his prior mortgage m 
a«ll failing winch ho will bo d burred by the 
tulo of rcsyiiiicilti from sum" to enforce Ids earlier 
mortsego A decrco obtained bj a puhno innrl 
gageo in A suit in which a pnor mort'’a''po wa« 
impleaded as such is no bar to a suit by the laip<r 
to enforce his mortgage which bo was not boiinf 
to set up as a defence in that suit Tho test in 
all such cases is — was tho defendant fmpic 
as a puisne mortgagee and therefore a no 
party / Jbrahimllussaia Khanv dmiila 
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CIVIL PROCEDURE CODE (ACT V OF 1908) CIVIL PROCEDURE CODE (ACT V OF 1008) 
— eonid — conid 

S 11 expl IV—coftd s 11 espl IV — eonld 


I L R 39 Calc S27 s e 16 C U If SOS 
referred to A plea of res judicala not taken in the 
nrjtfen statement was aJloTtcd to le titkrn cn 
appeal under 0 \IJ r 2 C P 0 'till r 2 
being held to be no bar to its being taken at that 
stage Rbisiika Dotal Cjb t Sizn AJd Asiitci, 
Hassait (1914) 19 C W N 942 

— — Suiatgveni mortgaget 

uho docs not appear in prior mortgagttt tw! 
tf rrev iuhscqucrtly set vp an rorficr trorigagt paid 
off hj adtancts vpon hts rrertgogt A eubeequent 
moitgageo who has been made a pajtj to a suit 
on a prior mortgage but vho has foi’ed to appear 
cannot afterwards rai e the plea that he had paid 
off a prior hen and was therefore in the position 
of a pnor mortgagee Kri hra htyol G,r v iSyfd 
ild -Iwjrid Bas an ID C 1) A 94^ xelemd to 
Ibrahim Ilvssain K) an r Arrhln Period I Z R 
39 Calc 527 c 16 C ll A 505 followed 
Habeab Bai t Kmita Ito PAD Pakb (1916) 

19 C hV N 947 


— — — — — — — Ddlfon AgtHvl 

IVTUU Pdief Act (\MI of 13iJ) s» 12 and K 

Prior ard ivbstquc) t moUgages upon the amt 
fTOperty by iht same mortgagor la co pareentr mart 
gagiei-^Suit on suhscqnenl mortgage ttiihcatn/ertnce 
to the pner mortgage — jSvb«r$u<n( suit ere the pnor 
rnorlgagc-^Separate causes of actior-^Suhssquent 
suit barred— res judicata— Finding as a rnattsr of 
fact that the ttco mortgages had been transactions 
' out of uhxch the suit has arisen A mortgagee, 
who has two mortgages of diEercnt dates upon the 
same property haring sued upon & meitgage 
of the later date and haring bad the property 
sold Without reference to the pnor mortgage 
cannot afterwards bnng a suit on the pnor mort 
gage though the causes of action for (be two 
suits are Satinet This rule is not the result 
of O II r 2 of the Ciril Procedure Cede (Act 
ii of KOS) but It d perds upon tie principle of 
res jurficaW Per HAiWABD J If the two 
mortgages had been found as a matter of fact 
to hare been tran actions out of which the suit 
bas an on the subsequent suit on the pnor 
mortgage would bare further been bantd in view 
of the previous suit on fbo sulrequent mortgage 
b5 the pron ions of 0 II r 2 of tbe Code and 
the special pion ions of s 13 of the Dcbkban 
Agncultun ts Pehef Act (\\^I of 18i9) Slahadu 
V Rajaram (1S87)P J 2l6aid Oopal Prrusholam 
\ laslMaiilrav (7S57) FI 73 tefened to 
Dhobdo Easichamiba t BniKAji (1914) 

I L R 89 Bom 188 


— R hero a person bnngs 

a redemption suit and fails his second snit in 
ejectment against the same defendant i not 
barred by res judicata the matter invoiced Leint' 
e eentiallv different It is the practiro of the 
Bombay High Court to pass a decree for redmn 
tion in a ca e in which the plaintiff has sued in 
ejectment Tliat is purely in the csrrcise of the 
Court 8 discretionary power and it can hardly 
bo maintained that the plaintiff failing in an 
ejMtmeni suit ought to piay for the allcmatire 
rcLef by way of redemption when the Court ra not 


bound to grant it as a matter of right SIahojied 
Ibpahiji t SntiEir Hajua (lOlI) 

J L R 55 Boa 507 

— A prior mortgagee has 

a par amount claim outside the controversy of a 
BLit on a sub cquent mortgagee unless his mort 
gage is impugned Padea Jusbub i lunmsnED 
Ho SADI - 25 C W N 416 

See also Thikd Pahtt Notice 

I L R 45 Bom 24 

s 11 expl V 


— Pea judicata — Pnrats 

rtglt claimed in ectnmen by seteral persons — >31111 
ly cine ethers Icing impleaded as de(endanfs — 
Bona £de Uugaticn — Decision ichether binding 
on Tepresentatne of dccea cd defendant not brought 
on record Explanation \ to b II Civil Proce 
dure Cede apphes not only to cases where leire of 
Court has been granted under 0 I r 8 but al o to 
ca cs where seme of the per ons claiming a private 
ticJit m common with others litigate bond fde 
on behalf of themselves and such others 4 
deci ion in a suit institutrd and conducted band 
fide ba some onJj of the agraharamdars of a rillago 
against (be zemindar and the other agrabvam 
dar for a declaration as to the kattubedi payable 
by them to the zammeUr if res judicafa against 
the Tcprc entatirc of an agrabaramdar who was 
4 defeodast hut died pending the appeal and whoae 
legal reprr entatire was accidentally not brought 
on record eilh r in the Appeal or the Second 
Appeal Rangammav AaroimhaCharyvlu (19/6) 
31 M L J followed COBALACHABTinr t 

SoBBAs-UA (IftfO) I L R 43 Mad. 487 

- 21orlgag^^uit for 

sak'-Per on claming paran ovnt title impleaded— 
Decree t» fotour of moitgagee plQinti^— 5vil by 
faramovnt oumer for declaration of title — res judi 
cata In a amt brought by a mortgagee to enforce 
bis mortgage a per on claiming a title paramount 
to the mortgagor and the moitgagee is not a neces 
eery party and the question of the paramount 
title cannot be litigated m such a suit Joti 
Pto ad y A ! Zhav 2 L R 31 All 11 and 
Jaggeshar Duft v Bhvban Mchon Mitro I L R 
33 Calc 42-j referred to Two uits for sale on 


separate mortgages of the tame property were 
filed end in each the mortgagees impleaded a 
third party as a sub equent mortgagee of a portion 
of the pioperty ui suit The party so impleaded 
was in reality the owner of a conndcrable portion 
of the property comprised In the mortgages sued 
upon though ho was not impleaded m that capa 
city In the first suit the puisne mortgagee did 
not appear In the ecoiid he attempted to set 
up lus paramount title but was not allowed 
to do 80 The mortgagors likewise attempted 
to et up the paramount title of the person m 
pleaded as pni ne mortgagee and in their 
ca e al o the defence w-as ruled out In 
result decrees were pa sed in favour of the plaintiff 
The pui ne niorlgsgte then brought a suit for a 
declaration of his title to part of the mortgaged 
IToperty Held (hat the suit was not barred 
by anything which had happened m the coarse of 
the previous litigation. Giriyo Kanta ChakraWtly 
T HoTnm Chrdra Aeharp, o5 I”*"" 

29/ referred to Gobabdcm JIovaa Lal (1918) 

I L R 40 All 684 



( r-o ) 


DirP'T OF 


( f30 ) 


CIVIL FPCCrCtFE CCIE (ACT V CF IfCS) 

— fOlfJ 

s 11 eirl V— fl f-/ 

— for jc I » Cl ' t r ( jtcfl* — Ihatf 
froard\Kg fttvre re r i 

fcT ttich jrefis rit Jrrrr^ Tip jlsintir 

evion of iiflr rvaL c j-rrj'frt\ artl fr» rr 
rroEJs lo lie date cf »mi aJ n j-e re 
jfudfrfe /i/< srd fi.1 f'jt <i l to defrtr Tlettntt 
pave a derne fir vcc r irtfita to tie dale cf 
Fuit Lut the dome wai Filcnt aa to rre re j'tcfila 
ferdetife lilt CT tub cqoert to drerte tlfJf 
cn Eoit It tic flaintiff f t furtbir tnc«i)e jttfita 
to the date of bis obtainirg po c iin that tl etc 
VBS notbir” m the pretent C«le of Citil 1‘rcffdure 
tf anj more than m tie firmer Cotie rf 

IS 52 to bar tueb a tuit ram Da’al t 1 o/on 
1/obnn Lei / i /* ’/ All 4 S folloTved />>mi 
strofni At/yar t T 6vftemvnin tyyar 1 t I 
41 2Iad IS^ nferred to IfitiAMMaD I iiaq 
KiLUx r SfrnASlMAD 1 tSTAJt Au J Ri (1918) 

1 L P 40 AU S92 

E 11 eir! V £ 47 and 0 XX 

r 12— 

Stt Rrs JcDicATA I L R 41 Med 168 
8 11 Ejrl VI — Pcj lodicat* 

elaiwftf in remfroi, Wi/A/rrht Jna siut 
for ejectment in a Itcrenue Coort (I e tlefendants 
denied the title of the platotiT an i set up tbeir own 
tl ’e as to pert cf the projvrt) an 1 a /n Itrln as to 
the rest. The Pevetue Court elected to lr% the 
qoe tion of title itself ard (otind that tho ] lamtin 
had not eitabli hed hes propnrti rthip an I that 
dectsioa became final HtU m a subaequmt eu t 
in the CiTtl Court for a declaration of title that II « 
decLion of the Perenue Court altVough it con<ti 
tuted a ftiiudiMla as between the lUiotiQ end the 
then defenaants could not amount to a rf4 juJicali 
as betsreea tho plaintiS and tho third parties who « 
rjehts those defendanta had set up JAiiiAhOAL 
lito t BtD Saba’S KusnvAii (Wll) 

I L R 33 All 403 
- ■ — Peg judicate-'Jotn 

^indu suit Ij mavoging mtmbrr 

iiilA another tnemler ae a pro foms de/endanl— 
S cond suil ly latler mtmler The managing 
member of a joint Hindu family brought a suit 
in respect of a house svl ich formed part of tho 
family property asking for an injunction to restrain 
the defendant from interfering with «t A brother 
of the plaintiff who wg^ a member of tbo joint 
family was made a pro /ornil defendant to tho 
suit This suit was di mi ed Thereafter tho 
brother filed a second suit asking for the aarac 
relief in respect of the tame liou 0 from tho aamo 
defendant lift I that this second suit was barred 
by the principle of tm judicota Kmsi Max t 
jAOAVbiATn I L R 42 AU 359 

, SS 11 I 3 — Pea judicata — Foretjn 

jtdgtneni — Ef/ecI ol decision in Drtli'k Jndia at 
to Itllf to fart ol on e fate on a ml filed lit rampur 
for paaseaston ot anoller porlion of Ife tame ealate 
ailuatcd t?ere Certain cljimsnts of the estate of a 
deces ed person which uai situstrd pariU in tho 
BateJlv district and partlr in the State of I ampnr 
sued in Uareill) to recover the portion sitnated 
there and obtained a decree Otherclaimantsfiled 
a similar suit m Rampur in respect of tho portion 
Kitnated there Held on suit bv the plamtiffs m 
tl e Bareilly Court for a declaration that (ho ]udg 
ment of that Court operated ns rea )vdtcata in 


CIVIL PPOCEDURE CODE (ACT V OF 1008) 

•— contf 

IS 11 13— eorr; 

fc pet t of the suit in Rfini| ur niul for «n injunction 
retraining Itirthcr froccclmoa In the Ifanifiir 
Court tl at ncitl cr relict coul I 1>c granted MiQ 
xiti. 1 Ain A I Asiir 11 a«i*- Kiti\ (|ni |) 

I L R 37 AU 1 

tnaij itili inttil — f/icriofu ii-~Ji iff — ] iv’nle—Ih 
fill n cf I ninte Coi it rot to f-e I’r lo/ej li/ nl 
fvdieation in a trjihr ttil-—ua judirotn lid! 
(hat tnlcr a II of the Ccxlo of Cnil In c 
dure It wsi mt oj en to tic C»«irt after tho 
dici ion of the I) Irict Court pTaiiting jrolalo tf 
the will to In the ijiie tJoii of the aulJ oritt r' 
the widow toodoit which que lion Was I ound ii!> 
witli the «iuesti(ii f tho re\( slion of tho wilt in 
111 present fiut ina imieli a the 1 ue iletided l\ 
the Irobate ( ourt Jiad n nrlu ivelv determine I 
between tho j irties the que fion rf whether or not 
the te tail r lia 1 revoked his will before dnth and 
whether the statement tint ho had given the 
authority |o his widow tn adopt csprei cd hit 
wi hot at tho fime of his dcnlh and inasmiicli ns 
(ho Di tfict Court which had tried the irulnto 
calf was ft Court fom|<et nt to Itavi tried tho 
pro ent ca o rnrNfO'. r ‘•tsrunACi (1915) 

I L R 88 Bom 2*2 

8S 11 4'' 0 XXXIV rr “ 8— 

S I Man lAor I L R 43 Bom 304 

• IS 11 onfl 4“— 1/0 (/ ni~\ ,1 

farrcai /l/ae! of nen/j g ! iroi rtj- Deere Ir 
jtytn I l/iH X tioill III I in /e/ It nle—\c 
(lift/ a ton t ten 11 d lie dieric—Cotilun anei 

ol tl relation 0 / » ortjojor an} mo I lyrc— Am/ h/ 
tiorljojor lor red mpfion— Ao lar el a 11 n l 
4" ol lleCttil 1 loiedi're Colt ( !c/ T 0 / i lOS) PI 0 
defendant in a suit for safe undei n mortgii; 
decree wim is gnen sit mentis time to paj tin 
decretal debt and in default tlic plaiiitifT to roei Mr 
the decrctol debt bv sale of tlio mortgaged j rojifitt 
19 not in ft po ition of a dotrec holder w)io hai a 
decree to execute IIis right of pajment witlmt 
BIX months is a right which lii has in mitigation 
of lus IiabiUties under the dteiee If liO docs not 
pay within bit months and tho mortpa..io docs not 
apply for ilecrco absolute tho latter does not 
get nd of tho relationship of inortoa''or and mort 
gegeo and there is nothing to prevent tho mort 
gagor or his repre entatue from fiiing a suit for 
redemption but he cannot go behind ilie decree 
ia the mortgagee s suit in si far as it s ttlc 1 the 
•mount of tho mortgage debt up to the date of 
that decree Such a suit for redemption h not 
barred either under a 11 or e 47 of the Civil 
Procedure Lode (Act V of 1003) Tama i Bmo 
cnAND(1914) ICR 89 Bon 4i 

I — ■ — - • - — Fir I suit {or rcdei iplio)i~. 

Decree for redeiiiplion no ereeiited — Sicond at I for 
r«fewp/io«— Bar of res jud cata— Pcinedi/ lu exceu 
(ion and not Iv fre h suit On the 3th April 1800 
A mortgagor obtained a derree for redemption of ■ 
mortgage of 18>9 under the proviaons of he 
Dekkhan Agrieulturi ts Pelief Act IS"** This 
decree was not executed. The propertv cort 4 ^ 
gaged continued to remain in the posseosion of tt ” 
mortgagee The mortgagor again mortgaged tf 
propertj to the plaintiff on the 2 fth lias ’ 

Itt 19!'* tho plamliS sued to enforce 1 u 
•"amst the or » and 


( G27 ) 


DIGEST or CASES 


( 628 ) 


CIVIL PROCEDURE CODE (ACT V OF 1908) CIVIL PROCEDURE CODE (ACT VOF 1908) 

—conid — eonid 


- • — ■ — ■ 5 11 expl IV — cold 
J L It 29 Calc 527 s c 1$ C h 60B 
referred to A of res judicata not taken in tie 
written statement was allowed to bo taken on 
appeal under 0 JiLI r 2 C P O IIIJ r 2 
being held to bo no bar to its being taken at fiat 
stage I\i!isH\A Doial Gni t Sied Mo Asnrti, 
Has'ian (1914) 19 C W N 942 

fi'uiaejtieiif mor/ffajee 

u7io doc9 tioi appear in prior mor\gagtt» tutl 
if may iitbseqvently ti vp an earlier f>orf‘'affe paid 
cfj ly adiances vpon hts rrcrigoyt A sub equent 
moitgageo who Las been made a patt} to a suit 
on a pnor mortgage, but wio Las failed to appear 
eannot altcrwaida rai c tbo plea that be 1 ad paid 
off a pnor lien and was tiereforo in the po ition 
ol a pnor mortgagee Rn Ira Hcyol Ctr v Syed 
2Id Amirtil Basian Jfl C 11 A 9i2 refemd to 
Ibrahm Hussain K7 an X Arrhila Per had I L R 
30 Calc 5’>7 e c Jfi C TI A oQS followed 
HA^^AR I A\ t Lawta Ieo had Ssim (1916) 

19 C W K 947 


— RilUan Agticul 

tUTists Relief Act (Xl II cf IS 1 9) ss J2 and 2 „ — 
Prior ard subseguert mortyages vpon the ane 
property by the same mortgagor to co parcener mart 
gagces-^Suit on sulsegvent mortgage nitkout reference 
to the pnor norlgagc — Suliejuent tuU on the prior 
mortgage-^Stparaie causes of actior-^Svlsequent 
luit barred — res judicata — Finding as a matter of 
fact that the* ttco mortgages had l<e»i transoctiont 
* out of wAicA the suit has arisen A mortgagee, 
who Las two mortgages o! diSerent dates upon tLa 
same propertj Laring sued upon a mortgage 
of the later date and Laving bad the property 
sold witliout reference to the pnor mortgage 
cannot afterwards hnog a suit on the pnor moit 
gage though the causes of action for the two 
suits are distinct This rule is not the result 
of 0 IT r 2 of the Civil Procedure Cede (Act 
\ of ISOS) but it d perejs upon the piinciple of 
res judicata Per 1Ia\wabd J If the two 
mortgages lad been found as a matter of fact 
to have been transactions out of which tie suit 
Las an en tLe sut equent suit on the pnor 
mortgage would have further been Lined in view 
of the previous suit on the subecqi ent moifgago 
Lj the provi ions of O 11 r 2 of tl e Code and 
the special piovisions of s 13 of the Dokkhan 
Agricultun fs Belief Act(MIIo£1879) Jfahadu 

V Esjaram (1S67)P I 216 ahd Oopal Pvrushotam 

V lasluanirav {I8S7) P 1 273 wfened to 
DuOKDO BAWCHA^DHA t UnttAJI (1014) 

I L B 89 Bom 188 


' ■ - M hero a poison brings 

a reacmpiion suit and fails his seiond suit in 
ejectment against the eame defendant is not 
barred by res jwdicafa the matter invoived being 
e scnliallv different It is the practice of the 
CORibaj Uij.b Court to pass a decree for tvdesap 
tion in a cafe m wbicli the plaintiff baa sued m 
ejectment That is purely in the cvercise of the 
Courts discretionarj power and it can hnidlr 
bo maintained that tbo plaintiff failing in an 
eiwtmcnt luib ought to pray for the alteroaliTO 
nbcf by way of redemption when the Court is rot 


S 11 espl IV— fo lid 

bound fo grant it as a matter of right Mahomed 
Ibpabim t SnEJEu Hajija (1911) 

I L R 35 Bom 507 

— — A pnor mortgagee has 

« par amount claim outside the control ersy of a 
sut on a subsequent mortgagee unless his mort 
gage 13 impugned Padha Ivishok t ICirPKsaED 
Ho CADI - 25 C W N 416 

See also Thihd Paety Aoiice 

I L E 45 Bom 24 

s 11 expl V 

— Pea judicata — Pniafs 

Ttgll claimed t« eemnen by seteral persons — Sail 
ly one ethers lemg impleaded as defendants — 
Bona £de hti'-alicn — Scetsion uhelher binding 
on represeniafne of elceea cd defendant not brought 
on record Explanation \ to a 11 Cinl Proce 
dure Code applies not onI> to cases where Ie»ve of 
Court ha« Letri granted under 0 I r 6 but also to 
ca C3 where some of the per ons claiming a private 
ticlit in common with others litigate bond fde 
on behalf of them elves and sneh others A 
deci ion in a suit instituted and conducted bond 
fide by some only of the omaharamdars of a village 
against tbe zamindsr and the other agraboram 
dar lor 0 declaration as to the kattub&di pa}able 
by them to the zammdar is res judicata against 
(he sepre entativo of on agraLoramdar who was 
a defendaut but died pending tbe appeal and whose 
legal repre entative was acncfentally not brought 
on record e tier m the Appeal or the Second 
Appeal rangammax FarasmliaCharyvlu (11J6) 

31 21 L J '>e followed GOPALACHARyULU V 
SofiBASiitA (1*^-0) I L R 43 Mftd 487 

- ■ — — Jilortgage^uit for 
sale^~Per on claming paianovnt fifle impleaded-^ 
Decree in fatovr of mortgagee ptaintiff-^uit by 
faramotinl owier for declaration of title — res judi 
cata In » suit brought by » mortgagee to enloree- 
Jus mortgage a person claiming a title paramount 
to (be mortgagor and the rooitgagee is not a neces 
ary party and tbe question of tbo paramount 
title cannot be litigated m such a suit JoU 
Pro ad X A t Alan 1 t R 31 All 11 and 
Jaggeshar Dull v Bhiban 2h7ion D/t/ro I L R 
33 Calc 42S referred to Two amts for sale on 
eparatc mortgages of tbe ame propertj were 
filed and m each the mortgagees impleaded a 
third party as a aulsequent mortgagee of a portion 
of the property in suit The partj so impleaded 
was in leabty the owner of a con iderable portion 
of the propertj comprised in the mortgages sued 
npon though he was not impleaded in that capa 
citj In the first suit the puisne mortgagee did 
not appear In the econd he attempted to set 
up hra paramount title but was not allowed 
to do so The mortgagors IiKewse attempted 
to set up the paramount title of tbo person im 
pleaded as puisne mortgagee and in fheiT 
ca e al o the defence was ruled out In the 
re ult decrees wore pae ed in favour of tho plamtiff 
Tie pin ne mortgagee then brought a suit for a 
devfaration of hts title to part of the mortgaged 
properly Held that the suit was not barred 
by anvtlung wbieb had happened in tl'® „ 

the previous litigation. 6in;n JCanfa CAalrabvtty 
X S/eltm Chrdra Aclarj^a 3o Indian Cases 
294 referred to CobabPA\ t Mcvna LaMT9*8> 

I L R 40 All 684 



( C33 ) 


dige«;t op c \ses 


( cat ) 


crvn. PROCEDURE CODE (ACT 7 OF l^OS) 
— eoifi 

ss 14 J51— 

fore llie di j c al of the aj I'cal the Court might 
hare tlloved the api-elfant to with iraw the appeal 
with a view to applv to the lower \ppcllafe Court 
for a review of judtrment on the proun<l of tho 
dlSCO^crJ of frcsli evidence /’anc^ni fli» Mooltrfte 
V radJavalh MooUrjff 4r L P "Ju and i'artf 
KvUi V J/flirn ' I L, P IS Urti iS'l referred to 
and followed Naxd Kisnorc In tie malt r of 
pill ion of (lOOO) L r 32 All 71 

s 15 (1S82 Code s 15)— 

S'c 11 I L R 38 Eon 272 

lUId that 

this section provitl a for proeedjrc and not )uns* 
diction and that therefore a suit winch n trublo by 
a 'lunsif may be tried bj a Subordinate Judg& 
Tjvgob ^Iajhi I JaLiniLLB Dziai 

14 C W N 322 

s 16 (1882 Code s 16}— 

See Jcrnojciio'i I L R 42 Calc 942 
■ ■ l/ain/cnaate suit for— 
Charj of mainumnet — P jll or intenit in immote 
able pnp^j—JuTiihttusn Pbmtiff & tiled a 
stut atloona Court ocainst her daughter m law 
L (defendant \o 1) and her father (defendant 
J«o 2) both of whon resided in a natirc state 
bevend the juii Jiction of the Court for a dccia 
ration that ele nu entitled to a maintenance 
allowance and aou^ht to make the same a ebargo 
on the iiumoveablo property of L within tin juris 
diction of the Court The lower Court held that 
it hal no juri d ftien to trj the su f as the claim 
for maintenance ^ a not on for the dctermina 
tion of any r It to cr inters tin the immoteable 
projert} as rtrioiiel by tiaii o (d) o' e !< of tho 
Civil Procclure Cole The plaintiff having ap 
pealed Util t! at the Court had jiin diction to 
proceed aeam t d fenlant No 1 as the fjiiestion 
whether or not plaintiff was entitled to a rioht or 
interest m the iiomoiealk piop rtf by way of 
charge as security for maintenance which might 
be decreed s as a question directly witbin tho 
terms of s 1C (d) of the Civil Procedure Code 
inOS Hill aliO that the Court had no junsdic 
tion against def iidant No . Slianai t l<Ami 
zai(UlC) I D R 40 Dom 3u7 

- — . — Jur»«ficfioB — 5u»< 

for ditiolulxon of partners} \p and for ac ounls 
IltlJ that a suit for dissolution of partner hip 
with the ti-ual ancillary relief is not a suit for 
the determination of any other right to or 
intcKSt m immoveable property within (ho 
taeaning of cL (d) of — 10 of the Code of Civil 
Procedure l^OS Dupoa Das i Jai Nasajn 
(1910) I L R 41 AU 513 

s 17 (1882 Code s 19)— 

See JtEiSDicTiON 

I L R 42 Uad 813 

s 20 (1882 Code s 17)— 

See DrvoncE ^cr Indian (I\ or 1609) 
ss. _ 4 7 AND 45 *• 

I L P 38 Rom 125 
See Tort I R R 89 Mad 433 

i8r< 8 0 I L R 37 Bom 44S 

. — — - '>ofe of goods JH 

samjJe—) endor and pjrtlaer f riny »» rfi^rren^ 


emu PPOCEDU^E CODF (ACT V 0*' 1908) 

— could 

s £0(1882 Code s 17— co ] 

jli es—Sutf hj jH el n t-r for damages for head of 
vytrrantj — In iihidi pare snil maintainable \ 
person residing at Vllababid purcha ed goods by 
sample from a firm carrying on busines at 
Lombs^ The goods were sent to ‘VUahabad but 
on arrival the\ were discovered to be not according 
to sample and tho purcha er necordmely m tituted 
a suit for damages ogam t the vendor in the Snnll 
Cause Court at Allahabad The Small Cause Court 
returned (ha plnint for presentation in Bombay 
Hell thflt the test which the Court ought to have 
applied to the question was whether dehverv of 
the gooU at Allahabad was an es ential part of 
the contract between the parties Sbeo Chapan 
Lit. i Taj Bnsi Ali Bhai snd Sons (1917) 

1 L R 89 All 368 

- Cause of action— 

Jurudietion — Suit to set aside a decree on the ground 
of fraud — D eree ollained in Stngal — Suit filed in 
Agra It is competent to a Court in the United 
Provinces to grant a declaration that a decree 
pa.scd bj a Court m another province is fraudulent 
and null and void as against tho plamtiff and to 
grant a perpetual injunction restnining tho decree 
bolder from eieeutjug jt provided that some psrfc 
of the plaintiff s cause of action Las arisen within 
the jitfisdiction of the Court in which the suit is 
brought Banle Selan Lai i Polh Pam 1 L 
P 2o III 4S and Jauahr v \eAi Pam I L P 
37 ill 1S9 followed Lmmo Smgh v Ilardeo 
I L P -O 4// 413 and Dau Da/al v Munna 
Lai 1 L P 3S ill aOl distin^in h^d Ivupsqali 
Paw « CoKtL CiusD (I"! ) 

r L p C9 All eor 

-- Contrail lelueen 

firms at I andti and Caunpore—Cor' h to dcfitcrei 
at Panehi—Su t (or damages for It ach if lies at 
Pandit \\here the plaintiff who owned a shop 
at Panchi 8ie,ne<l im orler form aiipphcd to them 
at Panchi bv the defendaut Compdn) whi h had 
Its place of bu me s at Cawiipore reqn sting the 
CoiDpanj to forward certain specified articles by 
gooi^ train to the r addre s at Panchi (packing 
and freight free) and to be despatched on a specified 
date and tbo Defendant (.ompnns agreed to do so 
Held that the contract was to b performed by 
tl e deliverr of the goods at Panchi and tho Court 
at Panchi had juti diction to cntert..in a suit by 
the plaintiffs foe damages for breach of the contract 
by the d fendant V T BiiCTTAcrUBS i i 
CAWNTorn ^^ooLLEN Mills Co Ld (1911) 

116 C W N 325 

Conrad id {IX of ISi’’) 

s 21^— Principal and agent — Suit for compensalion 
for his cawed by negligence of agent— Jurisdiction 
The plaintiffs who were gram d aler« ordered the 
defendant who w as a conums-ion agent at Karachi 
to purcha e some gram for th o The lat er did 
so and the plaintiffs sent him some monev on 
account In aeeordancc with the direction of the 
plamtiffs tho railwaj receipt for the goods pur 
chased was sent b\ value pavablo post Bj some 
niLcbance it did not arrive. The defenJant m 
structed the railwav authorities not to deliver the 
goods till the balance due to him was paid. The 
b^Dce was paid It the plaintilTi to the def nd 
ant a agent at Delhi t'om nt officials at 
llathras refu ed to dclim ^^wi'hont 
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DIGEST OP CASES 


( 633 ) 


CIVIL PROCEDURE CODE (ACT V OF 1808) CmL PROCEDURE CODE (ACT V OP 1908) 

— tontd — eonti 


SS 11 47 — condd 

Tho mortgagee contended that the d cree of 1899 
was a bar to the suit Held that the amt was 
barred by the decree of 1890 for if it was treated as 
a suit for redecaption of the mortgage of 1859 it 
would be barred under s 11 of the Cinl Proceduro 
Code (Act V of 190S) and if it was treated as 
based on the decree of 1S99 taken along with the 
subsequent conduct of the parties in not executing 
the decree and in allowing the possession to remain 
with the mortgagee ns before it would be barred 
under s. 47 of the Cod BArtrjl Pajiciiahdra t 
GcjaMalu(I 917) I L R 42 Bom 246 

s 11 0 II p a— 

See CtvTh PaocEDtrTE Code (1382) 63 
I3Aiaj43 1 L R 83 All 302 

S’ceMonroAOE 25 C W K 129 

iSee U P Lavd Re\e ce Act 1901 
s 111 112 233 I L R 38 All 302 

s 11 and Sch 11, r 20— Refer 

ence to arbitratio'i out of Court — iuttnl—reiueat 
by Covrt to file tkr auard — SeperoU ttiit to 
enfoK" the auard not iarrtd by res judicata— 
Tiinitation 4cf (/X of lifOS) Irt 120 — Ltmitahon 
Jot o aait to enforce on aicaid u etx years The 
patties to a mortgage referred tbcir dispute to 
nrbitratioa out of Court An award iras made 
in due course but when it was sought to bo 
filed m Court under pnragrapli 20 of tho Second 
Sohedtde to the Cinl Procedure Code the 
Court without trying the validity of the award, 
refused to file >t The unsuccessful party then 
filed a regular suit to enforce the award but 
it was resisted on the ground that the refusal 
by the Court to file tho award operated os ret 
JuJicata to the present suit — //<W that the 
bar of res pidieata did not apply and that the 
present suit was maintainable Kunjtlat t Darya 
Prasad (1910) 32 All 4St referred to A suit 
to enforce an award is a siut not provided by any 
other Article by the Limitation Act and tho 
period of limitation for sneh suit is six years under 
Art 120 Bajjlal GisDitAKnAL t hfARuri Sinv 
ba3i( 1920} I L R 45 Bom 829 

— s 12— 


;?eel3E\oiLTEVAKcr Act s 103B 

14 C W N 364 

s 13 (1882 Code s 14)— 

See S n 

I L R 37 All 1 


See TonESoiT Couht 

I 

See PiasT or Spxr 


L R 39 hlad 733 


I L R 86 Mad 141 

' '7" ■ f'oretgn judgmtrt suit on— 

JuAyrMnt obta hj pij nlifi after delencs lad been 
etruCJ outand dcfendanipMcciinthesame vostUon 
as \f he had not defend A —Julgment not on the 
nierifJ of the cas^ Tho plamtiS (appellant) sued 
defenuant (re ponJcnt) m tho Court of King a 
wnch in London for a sum of monev ho alleged to 
™ of transactions he had 

.. ® defendant as a member of a firm m 
on “odor an-angemeots between them 

‘ ' U hlainliff for sale m London 

* ‘h 1 r. M a member 

i«u as, and oho denied that there 


s 13 (18S2 Code s 14)— conw 

was any money duo by him to the plajitifl or tJiat 
the arrangements had been made under which the 
plaintiff asserted that lus claim arose The de- 
fendant refused to answer inteixogatoues which 
the plaintiff was allowed to exhibit calling on the 
defendant to speak as to some of the material 
matters m dispute and the defence was thereupon 
ordered to ba struck out ‘ and tlie defendant to 
be placed la tho same position as if ha had not 
defended, and judgment was entered for the 
plaintiff In a suit brought in the Hi„li Court at 
Madras on that judgment Held (upholding the 
decision of the appellate High Court) that it had 
not been given between the parties on the merits 
of the case anthin the meaning of s 13 (h) of the 
Code of Civil Procednre, 1908 IvEtaiEB t Visva 
XAT nAuBEDDi (191C) I L R 40 Mad 112 

■ ■ '■ ■- ^gfurgf justice 

fneantny of the fern— U ronj tiei. as to legal habthfy 
or onus whether renders foreign judgment one not 
gtten on. the umls A wrong view as to the legal 
liability of a portv or as to onus does not render a 
forw-Ti judgment one not givea on the zacrita 
within the meaniag of s 13 (6) of the Civil Proce 
dure Code The term natural jii ties ms 13(d) 
of the Code of Civil Procedure with reference to 
foreign jndgments refers rather to the form of 
procedure than to the merits of the case Orauley 
V Isaacs 16 L T (2i S) 629 followed. Lteerpeol 
Manne Credit Co v Hvnier L R 3 Oh App 470 
applied and followed. Imnev Ca-tn 7 ae SOB 
(N S)405 WE P 12‘>2 anilScottv Pilhnglon 
2 D d> S 11 121 C R 67S referred to RiMt 
SoKWOlv Rallaoha (1917) 

I L R 41 Mad 205 

' . Suit on foreign judgment-^uig 

meat uhether gnen on the merits of the ease 
—ffrtt of summons aeupted by solicitor on behalf 
of d fendtnl but defendant unabU to he present tn 
person at the hearing A suit for damages on 
account of personal injuries alleged to have been 
sustamed owing to the negligence of the defend 
ant in the management of a motor car was filed 
in England. The writ of summons was accepted 
by a sobcitor who entered an appearance on 
behalf of the defundant and the case was set 
doom for hearing before a Judge of the Court of 
Kings Bench and a special jury Meanwhile 
the defendant was suddenly and unexpectcdlv 
recalled to India but the case proceeded and 
resulted in a judgment for the plamtiff Held 
on salt by the plamtiS in India based on this 
]u<^(ttcnt that tho judgment of the Ctourt of 
Kings Bench could mot be said not to hare been 
given on the merits of the ease mthm the mean 
ing of a 13 (6) of the Code of CiwI Procedure 
1008 Reymer v Vtsvanalham RedJi 1 L R 
40 Slad 112 distinguished. CotE t Haepep 
( 1019) I L R 41 All 521 

SS 14 151 0 XLVn r I—Ptmeio 

of judgment — AppUealion for tetneio %n second appeal 
hosed on alleged dtscotery of new and tmjirrlani 
evidence The High Court cannot in a second 
appeal entertain an application for a review of 
lodgment based on tho ground that since the dispos 
al of the Bpjieah documentary evidence has been 
discovered which if suflicientJy proved would hare 
led the Court below to come to a different finding 
although had such evidence been discovered be 



( 037 ) 


DIGEST OF CASES 


( C33 ) 


CIFIL PR02EDDBE CODE (ACT VOF IMS) 
s 21(lS32Coa}. s 13\}— ir«t o/ 

ScTT\tonal ]dTi iicttoi—^3)eeUo’i irA i/ f allaeMe 
bv appUatt or ren isnal Cour — Ojf hj* wVtt r 
in txuutnn p o C i njj— Par rt of 
I'’? Cojrt to ten A deerf trantf rrtl Ths 
pron ion? of s. _1 Civil Procelure Cod apply to 
objections regarding want o£ territorial junadic 
tion Sach an objec ion not taken as provide I 
by the se tion mu 6 b consil red cared lor all 
purpos s, and canno* b alloivc 1 m cs jtion pro 
ecedingi \ party who do i nat rai an objection 
10 juri-iiftioa wh nap elim nary mo t’a deereo 
I made ab olute is not en itlei to pi ad in eie 
cution that th order was pa-w i withoj junsdic 
tion. Zi'H'tOif or EiriTiPCRVMc Ccno\.MBVRtu 
Cni:rrT(19.0) I L R 43 'lad G7o 

s 24 (1832 Coi s 2i)— 

5<e Cr\n. Pules or PEtcricn p lol t<i) 

I L R 33 Mid 48> 
DnoRCe Ai.r (I\ o*" loji) ss 3 
lo 3 44 I L P 40 Boa 109 
Am EsEcciro'T op Db;ree 

I t R 37 Calc 574 
Stt PitEaiOE'tCY Totrvs Ls OLtEsev 
Act (III 07 1900 s 90 

I li R 38 Mad 47 
5e« Paovr^aiL Smoll Cau>e Coernrs 
Arp (I^ OP 1857) — 

P 17 I L R 83 All 435 

& 32 4 Pa* L J 13 

1 . ■ ...... Bondtp CtiO 

CoMrU Act (XI\ ol ISo9) Pj I 1 —5 1 »< Oyoi <iW 
aii h trd ly th F r Olvt ^uhirlm^e Jnij — 
ApptW on li Ih Ootrt of Di»/ri t Juij for 
Iraniftr — Tfamlrr of ih app' ten ton to iK AixU'xnt 
Jitdj — Order of ih irti'tn J u Ije for Iraatfer of 
th tutl to the Dtiliiet Courl-~Jurttiicit)n Th> 
pUmtiS filed a fuit m th Cuarc of th Pir t Clasi 
bubordinata Judg claiming Pi 18 797 Ta suit 
was heard by that Judge far sias day* and then 
the defendant fil'’! an appli atm in th Canrt of 
the D strict Judge for transfer of th suit to another 
Court. Th Distri t Jud transf r I th oppli 
cation to the kssistint Jud 8 for disposal The 
As 1 tant Jud e h ard th application and orJ red 
that the suit bs tran ( rreJ to tlis D stnet Court 
for trial The plaintiff having obje t d that the 
order o( the Assl^tant Jud-ro was without jurisdic 
tion Heli setting aside the ord r thatnnderthe 
provisions of the Bombiy Civil Co irts A t (\IV of 
J8G0) Part \ the limit of the As i tint Judges 
junsliction for the purpose of heanng suits is 
Ps 10000 andthatmeas of suits anl apobcations 
when the value of the subject matter do s not 
exceed Rs. « 000 an appeal in appealable a»e» hes 
to the District JuJ^e Thg Assistant Jnd-'s is 
therefore not a Judge of co-ordinate jurisdiction 
to the District Judge He js th tefore not a 
Judge of the District Court and the order com 
plained ol was not made by the Distijct Gouit 
which alone lia 1 jurisdiction S S4 of the Cinl 
Procedure Code (let V of 1903) empowers (ha 
Di tnct Court to withdraw any suit ani try and 
dispose of It The suit withdrawn being dor a 
eum exceeding the jurisdiction o! the Assistant 
Jud,o he could not try and dispose of it. Ha irxn, 
therefore, not a Judge of tho District Court as 
contemplated by the ee tion whtoh must ba a 


CIVIL PROCEDURE CODE (AM V OF 1998) 

■ S 21(183’ Code s 25)— onfi 

Court of unlimit 1 p unarj jurisdiction Iltjr 
UutR AnouL Uvat'ii's u Guatvoii Mcscusan 

(1910) I L R 31 Bom 411 

2 Snoll cause suit 

infitaei sn n S ibordtnal Cot I — Transfer by th 
District Julje to DtHn t Munsifs Court — Orlcr 
direetinj Inal at an oujiml suit — Suhseiaent 
transfer by th Disin I Julj to anoh Dtstncl 
Ifaiwt/a Court— D ree Ij the latter — ippeat 
ajatnsttu h I eree to th D strict Court— Tritisfer of 
appejf to th SuborJina Ootrt— D cree oa appea’ 
bj th Suhordini' Court— B vision to th ttiyi 
Court— ippeal to ti District Court tneonp Uni— 
D cree of the SajorJimle Court cl asti as without 
)artslictt>n—P oiin lal Smll Causes Co iris Act 
HZ of 1997) ti ’7 u’ 33 ailSo-SniUCaus 
Coul—Court I lie I i with pou rs of n Snail 
Caul Colt — Chura I r of Court tr/iny i sirtW 
eaise suit on t ansjer — Pro elure Col (A I 
I of I9JS) ss 7 and ’/ IVli re a suit wmch was 
mstitut 1 as a smiU esus luit m a buhordmate 
Judges Court was transferred br the District 
Court to a Di triot ’'lunsifs Court for trial as an 
original suit and nas a^ain tran Jerred to another 
Oatnet Muosifa Court for trial and disposal 
Hell that the de ree pa sed by th latt r Distnot 
MuQsifa Court was tb* d ree of a Court of biaall 
Causes ani no appeal lav to the Dis net Court 
against euch decree A Court inves* d with tho 
poner of a Court of Smsll Caus s is a Court of 
Small Causes within ths in anin" of a -t ol th 
Cod of Civil Pio Jure (A t V of 1933) though 
the suit was qj tran f rrei to su h Court imm 
diat ly from a Coart of bmall Caus s bi'sssRs 
naua i pADUtTSBaa (1912) 

II L R 38 Mad 2j 

3 ■ - - ■ , ■ - I- — Proi larwl Smill 

Caise Cotrts 4ce (IX of JSS7) s So — Transfer of 
SnallCats Co*Tt st\i—ipp I'—J insiicUon V 
•small Cause Court suit valu 1 at Ps -73 wis 
p adiQg lu tho Coart of a Subo dina Jui" who 
hid Small Caaia Coart juris liotion up to Pi 59) 
The Subordinate Jud^ want on leave anJ wai 
eu ceeJeJ by an o£ r whoso Smill Cause Court 
jnriidi tion was Ii niteJ to Ri 3o9 Subisgu ntly 
by ord r of the D stri t Jui^, all fjmalt Cause 
Court suits above Rs 2oD in valus w re transferreJ 
to tho Court of a Munsif Hell that w th refer 
eneo to s «l of th Coda of Civil Pro dur ths 
Slit 80 tranifcrcei mn b dsomoJ to have bocn 
tn i by ths Man if as a Court of Snail Cam i 
ani from his de .aion no appoil lay CsaTun 
Sivuuv SIusiMutT Rivia (1915) 

I L R 40 AU 525 

4 — ™ - - - — ■ — Transf^ of a eas 

bj Senior Subordinate Julje to th* Junior Subor 
dtnate July — whether intra vires— juritjw/iaa of 
Court ta wiicA the ease has been transf rrei cannot 
be eha’len(f*d if not objected to at the prop r tim^ 
Held that tho Court of the Junior Subo*dinato 
Jttd^o IS not Bubordmate to that of th S nior 
Subordinate Jud^o within the meaning of *. 2t of 
the Code of Civil Pro-edurc, and ths latter cannot 
therefore transfer a case to the form r uaJ r 
sob* ( 1 ) cL (a) of that aiMtion notsnthstanding 
that the District Jud» has d legated his powers 
of transfer to him. Bell how rtr that although 
th® transfer of the p-esent cass to the Court of 
the Junior^ Jud s was ultra tires 



(CO) 


( C33 ) 


DIGEST OrjCASES 


CIVIL PPOCEDTJEE CODE (aCT V OF lSZs\ 

— COTttd 


CVIL PSOCTDi: 


: CODE V OF 183S) 


s 24aSS2Ccd- s.25-^ 

plaint Si petitionc"s tsv^ fti to th* 

jon die ion of Coer* ard ra_rf\l to o* *~t,ca 
to the irrcjrular 'W3\ lOwL. h ti-Cetr* 
se zed o( the ca,c c-'cld cc c*-ar rcra -cemi atd 
cluUence the I «'itv cf tfc pnx-^rlsr' 
cl jnr^MUitien an r" ten ir-i- v . » « m th» 
comn crecEsen cf the p*c<-eediii^ ejt be vs.red 
hr fwture to take cl « Kn at th* r'cper 
of tie ^roceedm'-^ Pi.'^rt t 


th fl< rt i II fi Hit ct/fM l t iHfTMif'fruJ f > try 

:<i/ lyiii nii'l 1’ av\ On/ Cmrtt lei {\// 
'lln mere (mt that the Ih ttt t 
liiilji tiiui tui n ift < (or tml ftow cm court 
R\il«iiUuale to hi^ Jundiitnn to amttxr imtUr 
ti tut tl ei« not et n(«r j«tt di tiai nitn the Court 
to uliiih tin til t N trail firrv^l wnl a »t ucre 
tiiiiirtint orlf^mnUi tt tr\ the tut /.tIHw cx 
Mm till ( \ Mill onmu f I e tran^f rml under 

■ I ( ) < I tlx (id i ( Cit {1 t r< \itun ICtie to a 
i(i|iit uid li hna not Jiiii diilun t«> tr\ it ii 

lASMi lliaiiiui Slim ti III I \M Kntmnws 

iNiiMvn S fnl I J 6SS 

rf . ^lut til htiitft tn Ctiirl e/ 

•iidi tifiiKifa Jiidj/a lint If I tulS Sin iH ( ciu « toBrt 
. i,^ri__ifriiia/er 1 / and fv iiihr c/ 2)wfne/ Jvfje 
/I 1Niiiii/« fiiHil— dtirmhihim 0 / Vunji/— 
yli ii id—< Miiiiiei'il Anni/l ( imm« ( uurU lei (/\ 
1 / /"7i I” ^ (' eri'ica ton n 

('unit (d I ninll ( i'"''e' Ina .1 (I) 1 1 the Coilo t f 
( Ivll 1 n U'liin liiilndpn ( omta linratid ullU *>iniU 
( Mi«o t unit Jill! dl Hill na \»«ll ai Cmiila eon 
► Undid mid I Alt No IViflss \Mirn then 
f II IV Milt « ( 11 ill'll" ( aiiKi ( I urt iiivtiirr ln»litu 
tut III (lio ('imt id n Ihdoidtnnln Tiidke in 
»» lit! vlth the n iiira I f A liul>. » t '‘inall t vu o 
(tiiil will* tiiiiiNli 11' d 1 V til I’ldihl liuhetnitiQ 

( ml f I n MiiU"H m I i 0 "i" Iny, tin ) (uir» i ( a 
M midl ( ui ( I lie! imd umi til I 1) him atul a 
it nil )M eid 111 lilii It una I U that no nnral 
Jiv /ji I" I'la Mini II • d rrei Von(ii/Ser»\ J wji 
(/lOif II I 1 1 UI 'i I nod Slit loriooi 1 1 titop 
V / h iKid'ii li* 11 ^ M I I I r Ml V. 11 I 

I ii(ftHMti((r i 'ifd, t I J 1 i >j Is «w\ 

II III into 1 1 /'(dd ( / III (in M 1 \ / 'III S I) iiH 

III I I I 'll ( III h't dlrintitlMtn '‘iiiiA 
I lUimwnn tUa (lliKl) 1 L H "it) All S.14 


C- J E -i c 


0 / Cl* id/ur (t. J 0 P C 5/a) a'ld St 

V CAondnlo^ ^l ?' (/ JL IL 5j Cot “J ), 
refi rred to Kt-'IIFn i^l i Jxx Lal 

11 K. 1 Lab 15S 

6 Tf — 

Cn <nrfa cj Itftn }tr — Tcmterifree c/ fortt BtU 


that the men cenwnienee cf tie patties k nc» _ 
pool na on f r the tran'^r of a t.it to nretbe- 
t-ourt uhen the t'luutitT uhes uitfcn the Lm _ 
ns ivued la the Cvxl of Civil Iro.'nl^.tc has a 
rii,ht tv' eemel tlu / mw oljxta to the tmn 'ct 
S if/ei fill \i»/N tfii-il V l/wAil aw i f/a'iVtiLaA 
//iidiMiCii'e rehrmlto Mvnno l'Ka«ai* 

I MoTtCiiwnfm*') I L D 41 All SSI 
fi 5 ri» J rej ja.«l-~cn?'e 

e/ linii }tr Iv Ni (fiit J*i\t ythtOrr nn/efs jkn 


na R1 112- 

I 1i 1 lai II nos 1 I II 41 Cnlc S66 
. »i '4 ID (A) 115 - 
f IUm Ill'S loll 1 110" ' nio’* 

1 I U 10 Csle 'Tf4 


SI C' 1-: £e2 10 — a «Ta was 
t-* da- 1 '"* th* «Eit tmder 
I - T- . a E A-* TL- waa lEyaSc-eatlj 

‘'ATljed ard th* «.*::= Cc-r* “x taras Iccn 
El -wi _Ei ti- nr- £ 1-4 Lt ti- Court the 
was d- tT s^. -f»_ Ti— ^ t.a an ^.prbcation 

f_r r-v— w i- c-v: - cf Q. 11 - al wa- -t s-ide 
VI Leu AST n “ t 3 IV Ai.i time was 

ed fi_ pu- n Cour* *ee Btid 

— •‘Iha A ti- 1 — - ti'* c-v! • c d- 2 Lij*al wm eet 
A- i-* tie-e was c-a O-pos. - Fa-v cn whom the 
Ea».*e could lx. A— veu _« .i- guiaiuons in the lait 
tad n Tc le-'n -s^u-d ca ti- De'enda- and as, 
rnr il the ra wa_ r»cif‘e-ed, the m* could not 
be said to hare been cs v in**i*ir*ed Th- order cf 
dl uu.«al p^«cd A that ■p'-ue of the «« can ho 
reviewed wi hou to th** De end-ut On''e 

the ouie re^ectin^ the p'amt is set ^ide m review 


the Coer* has fall powe wnd— ^ 14S 149 of the 
Ovtl pTOccdu"e Code to extend the time for pap 
men cftSedifipj Com f<*e and the p'aint having 
been en-tna’ly fil’d wi hm the penod cf linuta 
ti n the tt. wni not batr^ SmesnsA Piusao 
Lani\j (iiowpirrnT r At.TABr»oix 4 ehed 

2b C VT If SOI 

^re } isni Lw (Ct-rc u ) 

5 r«{ I, J 164 

52i 2JS 0 XI rr 2S 14 I"? IS 

(2) Had 21-— D *roixrv p aJtiflum a> il in ptP o of 


•/ iHrt/ tj c! af-difi fUn fino y>4ituton 
painUniitut intrrjcr 1 f« tn A tnproj^r tnltr 
fcculcr*; c dfr t 4. of tl e t ode cl C»i il ftocedure 
1 'H‘s Aj } Ilf coll to the ea c of a rer>o i who baa 
laiUd to ccnijH with a unimon^ to attend court 
i^uctl under ^ SO nnJ has no applieation to the 
es t cf A pirtv who ful to proiluce documents 
"hi li he h'» Ufa orilcml to produce \n appeal 
he ti> the JJicU C<«rt from nn ordci under 0 \I 
r .1 The jsmalt' provid d bp Pule 21 should 
onli bv' II «l m extreme ea cs and as a las re ort 
and should in no ca e bo unpo ed unless there is a 
char fjitun to complj with the obbgation laid 
down in tho ruk It is a good cause for non 
ptoilurlien of a document "ith the moanm, of 
rule 1 . tiist the document la not m the po session 
or jiDwir of tLo I'cr'on caffvd upon to produce it 
Iho aPiliMt of documents required from a party 
luul T rule 12 and 13 is m ordinary circumstances 
to bo taken ns 1 1 ndu ive on thi. question of whether 
tho doeumviits are m his posse aicn or power 
uni s and untd the other party makes an apphea 
tu'u under rule IR (”) supportnl br on afhdavit 
for ins|*cetioii of documents not mentioned m tho 
1 lesiluiiri or aflidavit of lus opponent An aib 
dv'it AciouipanMng nn application under rule 18 
( ) does not immedisleh entitle the applicant 
to All <wKr fir m pectiou and if tho party from 
"horn ill eoMT' is souuht swears an advdavit that 
the d viimiut art not m I is po cs mu power 
tho sinirt "ill re'’ ml this ns (insl and cuaclu ivc 
No vrdir will 1i lusli iinlcr rule 14 r smt a 
I irt> uni ho has diri'Ollv or mdirecll' adtaiftcd 
tho si sunuut to le in hia pos-c ion or power 
Sriif Jr 1 uU 21 has jio application to an order for 
Acesuntv Intcrloeutorv onlers. even "hero an 
AJieal fmiu tho final slecrce lie mav be dealt 
"ilhunlertli eoiitlB powers cf sup rinlcoaence 
and » M Kii III tnler to avoid irrepaxahle 


ho 11 

bivni I I \M riKlINATIt KOEM 


Nasayan 


5 Pat L J 5S0 
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DIGEST OF CASES 


( 642 ) 


CTTIL PROCEDURE CODE (ACT V OF 1908) 

— fo»/f 

— f 33 0 in: rr 1-6 and 0 XLI 

r 1— whit coasMtntes s proper decree — 
•'f rixjAt rnrsiE Xrr ISS" 

I L R 1 Lah £23 
I 33 O XX rr 6 and " — W niHir 

Union till — Ftrdinif p« <i ItkI il q i/tt on of 
r *1 I lir<rn ] irl » — «/i>i il of J rtir^r ~ 
Find y~I\cr( ~App'r! In an a loiim tratiMi 
fLil t!o fir^t tourt nv nlcj a fin !in^ on ft 
ftantinl que tion of rvht l)Ctwc<n ih** | trtic* uni 
i^ppoin Oil roc^-ivcrR. Tlic di ! not ajtpU 

to liiTc ft (ptroil flecrc* draft-n up. Tlie j lamtifl 
howercr «pj>calc<l ■'•am t the Sntlms on tlo 
pound that if nmountnl to a dwroe The Jii 1{re 
rejected the aj jipal ho' Imp that there tru* no decne 
which coul 1 lie the iidject f on appent On 
eeond ajpeal ht tlie jlaintifl IltH that the 
eecond »j peal coull n t be entcrtsme^l le au e 
thc'e was m fact no formal decree from which 
an appeal eoull be prtferrcl Bu I>iv su « 
‘-JLtn >rs^onD^s tlOOO) 

I L R 34 Bom 182 

8 34 (1882 Codes 2091— 7/rW that 

award of intere t pending suit is di crctionarj 
BasucBtu Bebi r ^tRanvtTii nirtTTSciitrjr 

23 C W N 336 
‘ — ' -s S4 and 0 VII r 7— Di frehonary 

foietr of Court to aUous tnf<rr«( i« a tuil for mon y 
<reft if ml oiltd for in (/« ylaint Iltld that 
hftTmg record to tho provisions of o \II r ^ 
of the Code of Cml Procedun witch laje down 
that It IS not neceesaiy to a k for general or other 
relief which mat ftiwavs be given as the Court 
may think jo t to the eimo extent as it it had 
been uked for the Court hu diierctionair power 
to grant intere t under a 31 of the Code in a auit 
for money although interest was not tMcifically 
aked for in the niamt Prr Ran t IfAnrtiVL 
I L R 2 Lah 256 

s 34 0 XXXIV rr 2 i—Morl 

gayt—rnUmmarj decree on mortQa}e-—InleTe«t — 
Dieerehon of Court Unless for some legal reason 
It sees Ct to interfere with the contract as to the 
rate of interest a Court passing a preliminary 
decree in a mortgage suit under Order 
rule 2 of the Colo of Civil Irocedure (1908) has 
no power to award intere t at other than the con 
tractual rate up to the date &xed for payment 
I tTWAVTA KC’TWAB t ‘SHlA'l Nabsiv tsixm 

(1914) I L R 38 All 220 

— - - — In a decree for sale on 

a mortgage the decree holler is on default of paj 
ment by the mortgagor on the date fixed in the 
decree entitled to subsequent interest on the 
aggregate amount of the principal interest and 
costs found pajable Usually 0 per cent but 
Court has a dis rctiom ^ rxsATA ClULAFATm 
4yvAn t Thabasi faEncAJ 

I L R 42 Mad 465 

s 35— 

SteO 1 r 8 3 L R 42 Boro 556 

See Costs I L R 39 Mad 476 
See Damsoes 24 C W K 353 

' ■ — — ' *■ Codi — Cho/ije in /ou 

effect of on aicarJ of cotl It n ft good can e for 
depriving the succc8.{ul respondent of hu costs 
of the appeal that the law has been altered amee 


CIVIL PROCEDURE CODE (ACT V OF 1908) 
— contJ 

8 35 — coiicW 

l|>e filing of the nppeol Pamasoii NtiKEv t 
4EMt.fTtsi.Mi Naike> (19 0) 

I L R 43 Mad 61 

8 35 0 XXII — Ibalement of enit — 

ihimi al of SHit-'Co If again t eitat of plaintiff 
w/ Iter fiH le aimr I t to defendant — Pleader s fee— • 
OiJj OH half h I' allowed If on the death of a 
>lc ilaintif! the right to ue <loos not survive and 
the Milt If di mis cd in con cquence the Court 
has power under a 3 CimI Iroccduro Code to 
riakc all order granting the costs of the defendanti 
tmt cf the e tifc of the ilecca ed If the smt 
abate after the framing ff is uc only one hall 
of the (loader fro hould be awarded CnEv 
cnAWfi I5iL.f\\ t (19-0) 

I L P 43 Mad 284 

s 35 and 0 XLI r 35 — Amend- 

meat of decree*— date from which limitations 
runs for execntion of— 

BE^OAt. Tej-anct \ct 188o 

5 Pat L J 472 

— s 36 (1882 Code s 649)— 

5 CrtBPriws ASD Warps 4ct (Mil 
or 18%) 9 34 I L R 41 Mad 241 

ss 36 87— 

See Powir or Attofvev 

I L R 87 Calc 399 

8 37 (1882 Code s C49)— 

Sf Bo iBAV Cim focnrsAcT (\lVo8 
I<;(9) s 3' I L R 38 Bom 662 
See Execvtiov or BEcnEE 

SPflt L J 435 

- ■ ■ — • S3 37 38 39 — Court i hioh patsed 

(he decree ircaniii? of — Vortjage d tree peiesed 8| 
OB Court — Temtonnl )iiriidtetion in another Court 
— Transfer of Icmlonal jurnlietion to a third 
Coiiri~\o transfer of decree for rtecution to thr 
last Court — {ppitieaUon for exeevhon to tuck Court 
uheth r comp t nt—Poiier of Dialriet Court on 
I ppeal to transfer dcir for execution nhen propertj 
excrciaaHc V mortga'^e buit instituted in the 
Distri t Miin if •* I uU f Suvilliputtur wis frans 
feire I f 1 tnal to tl c Vciditinml Distn t Munsifa 

i mrt of Tiiinev !]\ ; Inch had n) territorial 

juii di tioii in resjict r>f the hvpoth a in the 

Bit and a I cree f i ^le was pas cl bv the 
lattei Couit 6u1 p(|Ueiitlv a jart of th tern 
tcrial jun di tion f tli C i rt of Snnllij uttur 

including that m re pect of the livpotheca was 

tran feneil to the Di frict Mun if» Court of 
Kofilpatti Ihe decree holder appLed to the 
Court of Kovdpatfi for execution of the decree 
b\ sale of the jiroperti On objection being 
taiken to tlie juri diction of the Court of 1 ovil 
)>atti to execute the decree Held, that the 
District 'fun if Court of Konlpatti Lad no 
]un diction to execute the decree as it was not 
a Court which pa sod the decree under the terms 
of 8 3" of the {?5vil Procedure Code and the 
decree was not sent for execution bv the Court 
of Tlnnevelly to the former Court under ss 3S 
and 39 of the Code. licit further that the Dis 
trict Judge bv Ins order on appeal allowing the 
vxccDtion petition, ought not to have made it 
to operate as a transfer of the decree to the Court 
of Kovilpatti as no trana^wshould be mal« so 

^ 2a 
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CIPIL PROCEDURE CODE (ACT V OF 1908) CIVIL PROCEDURE CODE (ACT V OF 1908) 
—tof’ll —contd 

— S 27— contd s 27— concld 


ns to evade (he iirovj ions of the LimitahoQ Act 
or to validate an invalid npphcation. Venkata 
6Ai.ih.Aizt SrvAKr Mcdau (1918) 

I L R 42 Iflad 461 

— 37 88 and 160— 

Mortgage evil of nearly Jia 2 000 tn talite— Prelim* 
nary decree ty ilnnaxf ayeexally tmpcnctrtd final 
decree ly Svhordinate Judge — Parecii/ion Mvnsif 

epecrally empovcred tf competent In a mortgage 
suit a preliminary decree for nearly Rs 2 000 
was made by a Hunsif with power to try saita 
up to the value of Ra 2 000 The Munsif being 
transferred and hia succe sor not being vested 
with the same pouer the final decree was made 
hj the Subordinate Judge Execution was how 
ever taken out in the Court of the hlunsif who 
meanv hile had been empowered to try suits iin to 
Es 2 000 Held — That the Munsif a Court had 

)uri diction to execute the decree under s J60 
of the Civil Procedure Code though not under 
ss S7 and 38 of the Code Amikoddin KfcLUz v 
AxAEiiAMDAsi 24 C W N 899 


JurtsdicOon to execute 

decree — Pending execution proceedings — Transfer 
of property sought to he sold to the junsdiction 
of ’'einolher Court — Pm judicata in execution pro 
eeedwga — Ex parte order passed after notice effect of 
— •06;<ction peltlion when can he treated as ap^t 
cation to set aside ex parte order — Order IX rule 
28 application of Vhere after attachment of 
property in execution of a decree for money and 
OQ order for sale made by the Court which passed 
the decree the property wa« transferred to the 
Iteal limits of the jurisdiction of another Court, 
newly established Held that the Court which 
passM the decree ceased to liave juiiadiction 
to contmuo the execution proceedings and that 
the new Court having teixitorial jurisdiction over 
the property attached was the proper Court to 
entertain an application for execution by the sale 
of the propprtv and pass orders thereon In such 
a case do formal order of transfer of a particular 
ca e or of all pending cases is necessary On pnn 
cip e unie s the authority v hich changes the venae 
reserves the right to the Court which has lost the 
juii diction to continue pending proceedings 
affecting the jropcrty so transferred to anotber 
jurisdiction such proceedings are also tpso latio 
transferred bv the charge of * enue to the new 
Court the records relating to that action becomin" 
part of the records of the new Court Section 
1.-0 Civil Procedure Code impbes that the whole 
bu mess of a Court might bo transferred to another 
Court without Bn\ oreier of transfer In a superior 
Court under a 2‘ or anv other section of Code 
therebv adopting the Calcutta -Men that by 
O^gea of venue made by the local Goi eminent 
the bii mesa of a Court which lows jurisdiction over 
a ecrtain area so far as such area is conocmed 
Wi 1 be Ipsa facto f ransfirred to the new Court The 
ca-c law on the question con idered \n ex parte 
order in eiecution proceedings pa^setl after issue of 
wtice and after the Court has 1 eld that the semee 
of the natice was fujj effected is, ou general nnn 
mpl binding as ff, juJ rata J/un7al 1 ershad 
,,, \ ' '■'4'* Aunt Lahtn I L T S Calc SI 

fdlowed Order I\ rule 13 Ciiil I’roccdnre 
jarte orders in execution and 
fy are set aside by application under 


Order IV rule 13 or by appeal they cannot ba 
questioned in the further stages of execution pro 
cecding An objection statement which is not 
stamped wluch contains no prayer to set aside 
the order and which docs not show when the 
objector liad notice of the order cannot be treated 
as an appbcation to set aside tho ex parte order 
lloehai Mandal v ilestruJdtn Molkth 13 C L J 
20 distinguished, SuBBtAit Naickeb t Tama 
hATHAs CnEnriAz (1914) I L R 37 Mad 462 

— - Ztmi/dfioii Act {IX 

of 1908) iri 282 el S — Appltealion for execu 
tion of decree — Proper Court — Transfer of tern 
tonal jurisdiction of Court tchieh passed the decree 
to rtnofAer Court — Subsequent application for execu 
turn to formeY Court uhether made to proper Court 
— Jurisdiction of former ond latter Court to execute 
decree — ^Ineluit' tns 37 Ctiil Procedure Code, 
mtaningof Held by the Full Bench that tho 
Court which passed the decree is a proper Court 
for execution within the meaning of ch 6 of 
art 182 of the Limitation Act notwithstanding 
the fact that the jurisdiction which it had at 
the lime of the decree was taken away from it 
and assigned to another Court at the time of tho 

E resentation of tho application for cxeeutioa. 

s 37 38 and IvO Civil Procedure Code con 
etru od. Dicta m Naiktr y Pamana 

than Cheitiar J L P oT Mad 462 oyenrufed 
Per Uafli# C J Wo have to deal with clanse 
(6) and where the decree holder had a right 
under the Code of 1850 to apply to the Court which 
passed the decree at least for execution by way of 
transmission and where the present Code provides 
expressly that a decree may M executed by the 
court which passed it the contention that this 
important sight must be bold to have been taken 
away because of the provision m section 37 that 
these words shall be deemed to include * another 
(Court appears to me to be altogctbcr unten 
able brna ^ sDAi. t MoTin7SAiiYPn.iAx(1919) 

I L P 42 Mad 821 

5 38— 

'ice Execution of dectee 

2 Pat L J 113 

ss 38 39 41 and 50 0 XXL rr 

16 and £6 — Execution Application — Application to 
Court ttlich passed the decree after transfer thereof 
to another Court for execution u.helk~r according 
to law and to tie proper Court — Ltmtlalion Act 
(ZY of 190S) Art IV’ On the application of a 
decree holder the Court at 1 isagapatam which 
J assed the decree sent it for execution to tho 
Court at Parvalipur which after attaching certain 
properties dismi acd tho execution application on 
10th March lOO^i On 12th December 1907 tho 
decree holder again applied to the Court at \ izaga 
patain for ealc of the attached properties, and the 
Bppbcation was simply recorded The present 
appLcation for execution w as made to tho > izaga 
patam Court on fflst Apnl 1910 for attachment and 
aale of certain properties. Held that the application 
was barred as the application of the 13th December 
1007 though a step m aid of execution (see Pachi 
etppa Aeloti v Poojal Setnan, 1 L It 28 Mad 
St J was not made to the proper Court and hence 
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CIVIL PROCEDURE CODE (ACT V OF 1«*08) 
— confi 

• S SS — 

could not serve limitation The Court to wlu h a 
d“cree la sent for csecution n the onlv Court which 
Ijs s“izm of the execution proceedings and it 
retains its jurisdiction to execute the decree till 
it certifies under s. 41 Civil Procedure Code 
to the Court which passed the decree the fact of 
execution or if it fails to execute the decree the 
circumstances attending such failure. In ench 
a ca e the Court which pa^ ed the decree has no 
jurisdiction to entertain an execution application 
unle 3 concurrent execution has been ordered or 
proceedings in the Court to which the decree was 
sent had been stayed for the purpose of executing 
the decree m the former Court Abda B gam v 
ilu afJarllusenKJtnn I L B 20 All 1''9 followed 
^aro-fa Piwod J/uWielv Lvebrntepal Stng Dongor 
li iloo I A 5'’9 5 0 and XmloIiiXore Dull v 
Boo^al Dass I L B S Calc CS7 distingui bed 
iliaiKAJA OP Bobbiu t ^AEAS4EJU^J Pxna 
Bauae SniHULU (1914) I L E 37 Mad 231 

— 39 (1882 Codes 223 (2) A (3))— 

Se GAB'fi SEE 4 Pat L J 141 

8 41 (1882 Code 3 223 {4})— 

5<e S S3 I L R 37 Mad 231 

— s 42 (1882 Code s 228)— 

^urey/<w judj 

nent-d ilor imjjri on«f tn erteutton «/ dtertt— 
Appeal Where a pereon who stood surety for the 
penormance by a judgment debtor of a d cree 
passed a<'ainst him was arrested and detained m 
civil jaii by order of a Munsif executing the decree 
0 a bmaU Cause Court Hill that he was entitled 
to appeal under a 42 and 145 of the Civil Pro 
cedars Code the provisions of s 104 cL (A) 
of the Code notwithstanding Aorar C^A^DRA 
GOf£ I Ppuv Chakuba Shaila (loit) 

19 C W N 1085 

■ ' " ■ ' ' Order fihag 

atrard agatrul a firm — Execution court — Question 
trTielher a certain pneon i» a partner in the firm — 
TramfeT of order to another court for execution— 
Such court competent to determine the tpicstion 
Where an award raad under the Indian Arbitral on 
Act has t een made a rule of court it may be 

transferred for execution to another court just in 
the same way as a decree anl the conrt to which 
It IS so tran ferred ha as regards any matters 
wliichare tobc determined in execution proceedings 
the same povers as the court which pa« ed tho 
decree »e as the court which ordered the award 
to be filed Adfar Cfandra v Pultn Behan 
'’0 C I J 1‘’0 referred to SrrAi. Prasad v 
Cleuex-t Rob ov a jd Co I L R 43 All 394 

s -’3 (1882 Cod 229)— 

'Tee PoUTiCAL AGEvr at SreKiir Codft 
OF I L R 38 Calc 359 

s 44 (1882 Code s 229B)— 

See Decree 1 L P 40 Bom 504 
See Foseiov Court 

I L R 39 Mad "33 
See FoBErov Decree 

I L R 39 Mad 24 
See Lijiitatiox Act IDOS art lh2 

I L R 42 Bom 420 


CIVn. PROCEDURE CODE (ACT V OF 1908) 
— ton*t 


s 44 0 XXI t 7— 


See FopEiav-DECEEF 

I L R 40 Born sn 

s 45 (1882 Code s 22DA)— 

S’ee Execution I L R 40 Mad IOCS 
See PoLTTioAi. Aoevt at Sikkim 

I L R 38 Calc 859 

s 47 (1882 Code s 244)— 

See S 2 


See 0 XXI e 2 5 Pat L J 70 

See O X\I B 9j 4 Pat L J 7l6 
1 Pat L J 232 

See Appeal 

I L R 41 Calc 418 160 
See CouPANiES Act (VII or 191o) 
s 171 I L B 41 All 432 

See Decree 

I L R 37 Mad 21 
See Execution of Decree 

1 Fat L J 5o8 

2 Pat L J 193 
^eellORTOAOE I L R 43 Bom 334 703 

I L R 42 Mad 90 
I L R 44 Mad -<83 
^esMoBTOAQr Decree 

4 Fat L 7 207 


1 ■ Execution of decree— -Com 

promise — Alleration htt decree holUr that a 
compromise relating to the execution of a decree 
has been Stained bp fraud — Question to be deter 
mined by the Court executing the decree As between 
the decree holder and the judgment debtor the 
question of an alleged fraudulent adjustment of 
the decree must be gone into and decided by 
the execution Court 4d^ar Singh v Skeo Pra ad 
I L B 24 AU 00 foUosred Muhaaijiad Kasim 
V RtTEHU Beoau (1919) I L R 41 All 443 


- Execution Couil if maj tt 


tesligatevaliditjof decree — An order improperly pass 
ed under s 47 if appealable Where a juri diction 
IS usurped by a Court in passin^ an order a^ain t 
wbicl -n appeal would be appeal against the or 1 i 
cannot be d feated by ahowmg that the order w--* 
without jurisdiction So where a Court purporting 
to act under s 47 Civil Procedure Code directed 
execution to proceed against a minor and an apjH^al 
was preferred on the ground that the de rce sot "ht 
to be executed did not bind the minor // If 
that the fact that on the Appellant a own showing 
the min or would not be a party to the decree 
within meamng of s 4i and thus the order would 
not bo an order under a 47 would not mike the 
aj^ieal incompetent An execution Court mu-t 
proceed on the assumption that there is a valid 
decree capable of execution and it is not open 
to it to investigate the vabdity of the decree or 
its binding character Binheswari i Thakce 
Lakpat Nath Sd-on (1910) 15 C W N '"25 

- Ximifation 


(IX of 190S) iri 13S— Transfer of Properly Act 
(fl of 183’’} s SO — Purchase by decree hold r— 
Suit to reeottr possession— Execution In execution 
of a redemption decree the decree holder (mort 
gagec) himself purchased the propertv at the 
coart sale the confirmstion of the sale 


the con 


( 647 ) 
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CIVIL PROCEDURE CODE (ACT V OF 1908) 
— eontd 

- s 47 — eontd 


the legal representative o! the decree holder 
(mortgagee auction purchaser) brought a amt to 
recover possession of the property so purchased 
The defendants (repre entatives of the mortgagors 
Judgment debtors) contended that the question 
involved in the suit related to the execution cd 
the decree therefore the suit was not maintain 
able under a 47 of the Civil Procedure Code (Act 

V of 1008) and that the plauitifia remedy Jay 
under 0 X\I r 5 The first Court allowed the 
claim On appeal b> one of the defendants 
Held, reversing the decree that (i) The suit was 
barred by g 47 of the Civil Procedure Code (Act 

V of 1908) (ii) A decree holder by becoming a 

purchaser at n court sale did not cease to be a. 
patty to the suit withm the meaning of a 47 of 
the Civil Procedure Code (iii) Proceedings for 
dehvery of po session of property purchased by 
the decree holder nere proceedings in execution 
of the decree and fell witliin the scope of s. 47 of the 
Civil Procedure Code (iv) Art 138 of the 
Limitation Act (IV of lOM) did not override the 
provisions of the Civil Procedure Code They 
should be read together Where the auction 
purchaser was also a party to the suit lo which the 
decree was passed his claim for the dehveiy of 
poBBCsaion of the property purchased must be 
determined by the Court in the execution depart 
ment But where the auction purchaser was a 
third party it was open to him to bring a suit for 
posses ion of the property purchased by him and 
Buch a suit 110X114 be governed bv twelve yeais 
limitation under Art 133 of the Limitation 
Act fv) Under a 00 of the Transfer of Property 
Act (Iv of 1883) the execution proceedings did 
not terminate with the sale The execution of 
the decree being barred at the date of the suit it 
was not flowed to be treated as a proceeding tn 
execution. Sadasbjt sn Hlxnapcr t NaiuyaK 
ViTRAt. (1911) I L R 35 Bom 453 

4 — — — Exeeution of 

decree — Interloeulory order—Appeol The (Tourt 
executing a decree etrucL off the proceedings upon 
the gtoimd ol wilful default on the part ol the 
decree holder in prosecuting his claim bubse 
quentl} houever finding that tlio decree holder 
had not really been m default the Court cancelled 
Its former order held that on attachment which 
was in existence at that time still sub i ted, and 
that execution should proceed Held that this 
was not an order to which e. 47 of the Code of 
CimI Procedure 190S applied. Obscrvatimib of 
Baveejef J in Jogoilttfivri/ Debea v Kailaeh 
CJiuitdra Lalirj 2 1 P 24 Calc l.o loUowed 
Mckitab Aouad t McouiiiAB IIcssain (1913) 

1 L B 34 All 530 


5 — ExeeMiion proceed 

« ] ordc a I he aif/ealafk — Order for delitertj 
of jn ra ion to detre folder aticlion purefiaaer tf 
appenliU Whether an order in executiou ]ro 
CccdinKs IS uilUm the scope of a. 47 CP C 
depen Is upon its nature and contents. An order 
for deliver} of possession to the execution pur 
chaser nas not an order relating to execution 
discharge or satisfaction of the decree nor was 
ruoh an onl«t one ati mg Letvetn the parties to 
tho suit or thcif representatives merely b^ausc 
the decree holder happened to be tho execution 
turrha er ba i Butsas Mooket-Jee c ilantu 
^SE (1014) 19 C W N 835 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

—eontd 


S 47 — eontd 

8 Executton of decree 

■^Parlihon — Objection that decree holders had 

reabeed certain deits assigned by the decree to the 
judgment debtors — Procedure The decree in a 

partition suit allotted infer alia a sum of money 
to be paid by the judgment debtor to the decree 
holders and a signed certain debts on account 
boohs to the judgment debtor On application 
by the decree holders for execution as to the sum 
a&otted to them tho judgment debtor took 
objection that the decree holders had as 
a matter of {act realized a large amount out 
of the debts wluch had been assigned by the 
decree to him Held that the question thus 
raised was not a matter falling within the 
purview of s. 47 of the Code of Civil Procedure 
and that the judgment debtor s remedy was 
by a separate suit to recover from the decree 
holders the amount alleged to have been 
illegally realized SfOHAM Lau t Jaoaw Nath 
(1913) I L R 35 All 243 

7 - ' Execution appli 

calton for — Court < order \chen dniouHfi to adjtidi 
cation-^uheeguent dismissal of application for it 
fault — Fresh application by decree holder — Judgment 
d^lOT xf can raise question of hniilation IVhere on 
the appbeation of the decree bolder for execution 
the Court issued notice on the judgment debtor 
which was duly served and on the latter s pray er for 
time to put m objections an adjournment was 
granted out the judgment debtor failed to appear 
oB tho 4th January 1906 the date fixed for hear 
mg and an order was passed by the Cowi to the 
foQowing effect Decree holder is to take fur 
(her steps oa or before the 7th Januarj 1003 
but on the 7th January the application was dis 
missed for default Held that tho order passed 
on the 4th January nece&sardy inphcs an odjudi 
cation that the decree at the time was capable of 
execution and it is no longer open to the judgment 
debtor to re open the matter on a subsequent 
appUcation by tho decree holder for execution and 
urge that the previous application was made 
beyond tho time allowed by law and consequently 
the application for eiccutioiv was barred by iimita 
tion Protkad Diehil v Cirija Eanla 

Lahiri I L R 8 Cah 51 Sheihh Budan v Ram 
Chandnt I L R 11 Bom 537 foUowed. Held 
further that it is not essential m such a case that 
there thould be an order for attachment the 
principle laid down above being applicable when 
ever there h an adjudication by the Court upon 
the rights of the jiarties to the execution proceed 
inge 3Iaa am Hosaatn v Saral Cooman Dd)t 
llC L J Zs7 relied on TilesuvrRaiv Parbali 
1 It F 15 AH I9S dissented from. Sheora) 
btiigk V Kameswar Rath I E P 21 All 2S3 
referred to If an order has been made which 
directly or by implication determines the rights 
ol tho parties to an execution proceeding the 
fact that the decree holder docs not chooso to pro 
cced with execution and the case is struck off 
docs not entitle either party to re open the ques 
tion upon which there has been * previous ad 
judication. Aamint Hcht v Aglore '\aVi 31 
C E J 91 followed. Bhaguan v Dhondi 1 E P 
Bom 83 Monmohan Karmolar v Dwarka 
AormoZrtf 12 O E J SP* Khoaal Chandra 
Itojx Vliladdi 14 C Tf R 111 JUochai Jhlandal 
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CIVIL PROCEDURE CODE (ACT V OF 1908) 

— contd, 

■ — » s 47 — coBfi 

T He crvddtn MoJIa IS C L J 26 distin^ished. 
Mceuchab SrKCL r ^CB«nfQ^ Dv«i (1911) 

17 C W N 113 

8 - - Order by litgh 

Covrt for rmorof of altachmenl fending opfeal ore 
fumi Jung itevnly— Order hy loirtr Ccrtrl aetepting 
svth eeevnfy t/ appeah>/e On the application ol 
the judaincnt debtor the High Cotirt ordered that 
a certain attachment should be removed pending 

he hearing of a certain appeal on the petitioner 
nmu hing security to the sati faction of the Court 
belorr for eiecution of the decree The case went 
back to the lower Court which accepted the ccaritc 
that was tendered, \tram t this order an appeal 
was preferred to the High Court lief? that Iho 
order appealed again’t determineil no rights of 
the parties that were in controrersi and no appeal 
lav under the Code of Civil Procedure (Act \ of 
lOOS) Every order pa sed in relation to execution 
need not nece sanlv be deemed to come within 
the scope of the dehnition in s 2 (^) Civil 
Procedure Code ''intswtii Barit i\ia t Mori 
BAEiiAvra(1913) 17 C W K 1240 

9 Decree irreeoneil 
e'le direetionj tn — Decree impoe «7fe of execution— 
C7 o>m on Mol/ of Deity — ipp al The apMllant 
obtained a decree on a mortgage executed by ono 
G and had certain properties attached Thereafter 
one 1 brought a suit for declaration that tbo pro 
petty was teal/ and could not therefore be attached 
and sold and obtained a decree On appeal 
to the liigh Court against this de rce C and ono 
A xrere substituted as the heirs of f who had 
died in the meantime an i the appeal was ultimate 
ly di mi sed as against G and d creed on a eompro 
nu-e as between the appellant and % allow 
iDg the appellant to recover the money due to 
him by sale of 4 annas share of the properties 
On an application for execution of this decree of 
the High Court without making 0 a party to 
the execution C appeared and objected that 
he was the sole mutwalli of the property which 
was vnlf and could not be sold in execution of 
the decree The lower Appellate Court refused 
execution holding that a suit for declaration 
could not legally terminate m a mortgage dccrco 
and that the decree which could be executed 
xvaa the original mortgage decree but not tho 
compromise decree Held that as G was a party 
to the suit m his personal capacity as al o as mut 
walli his objection came within s 4/ of the Civil 
Procedure Code and an appeal la} from the order 
refusing to execute tho decree KaiiiL Chandra 
Gfose \ Aehvlosh Dlara I L P 30 Cale 20S 
Id C n A G diatingui bed That tho 
ground upon which the application for execution 
was refused was etroncous the decree of tho High 
Court in tlio pre ent case was however incapablo 
of execution inasmuch as the decree m so far as 
It diBroi Bcd the appeal as against 0 as » part 
representative of the former mutwalli was a linal 
decision that the property was trul/ and malien 
able and a direction m the same decree that a 
portion of the propert} could bo sold was irre 
concilablo with tho rest of the decision and made 
It impassible to carv} the whole decree into effect 
Kau PnAStKso Gho n r Goi_ot UwntAw (1913) 

18 C W K 910 
10 - ■ — " Ezeevtion sfurfal 

ojaintt deceased }udjmenl-dellor—^ale t/ may fie »tt 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

— eonid 

S 47 — eonid 

utkfe — PurthaUTO/ occupaiiey fiof finy if majapply 
— Limitation— -Fraud — dfciisc of proccsies of Court- 
Onus — Bengal Tenancy Act {MU of 1SS5) 153 

if ban second appeal sn appfica/io» to set aside sale— 
Froefiee— T’eixjion uppfieo/ion treated as appeal 
Where proceedings to execute a decree for rent 
obtained against an occupancy raiyat having been 
started more than a } ear after the judgment debtor a 
death writ of attachment and proclamation of 
sale were i oed m his name and returns were filed 
fhat proof ses had been duly served and there 
after at the ale at wluch no bidders attended the 
propert} was purchased by the decree holder 
who on Sth April 191 ’ got deliver} of posses ion 
tlirougli Court and within one month thereof 
the petitioner who had previously purchased 
the holding from the tenant applied to haxe the 
sale et aside Held that the execution proceed 
logs were liable to be set side on the ground of 
grave irregularity ^uirre TOiether the irre 
gulant} was such as rendered the sale absolutely 
void or voidable only Held also tliat the appli 
cation came within a 47 of tho Civil Procedure 
Code and was not time barred s 18 of the Lmuta 
fian Act being applicable m tho circumstances 
of the cose Lmnia dshton v Hadhabmoni 
Dasi lie L J 4S0 s r 14 0 W A 560 refened 
to JlaUarjiin r Barahan L P I A 210 
$ e I L R ‘’o Bom SSY Slouellv Intdhta hall 
J L B C All 255 Sheo 1 rasad v H ra Lai 1 L R 
12 All 410 distioguished That it was for tho 
decree holder to show that the petitioner had on 
any dale earlier than Sth April HH*' knowledge of 
the aale That the petitioner from whom rent 
was received thougli he might not haxo been for 
mally registered as a tenant had focus slandi to 
appi} under s 47 to act a ide tho sole oUhough 
ho had failed to prove that the holding was trans 
ferable by custom rroiiinno Aunior v Bama 
Chum IS C U A C5’ di tinguished That a 
eecond appeal lay in tho case altliough the claim 
in tho suit for rent was under Vs 100 Tho ev 
pianation added to s 153 of the Bengal Tenancy 
Act by the Amending Act of 190 has not com 
pletel} nullified the 1 ull Bench decision in Kah 
Uandal v Dam Sarhesiiar I L It 3~ Calc 057 
« c 9 C W A In this case no question 

of hmitation or court fees arising the petitioner a 
appbcation for revi ion was treated as a memo 
randum of appeal Aiuun Dass t GuvEMiRa 
Nath Dxsu Muixicx (1914) 18 C W N 1266 

11 Suit /or money— 

Death of Defendant during suit leaiing tcill — Z/etrs 
stAstitulel in ignoraiiee of iiifi and decree o'^ainst 
Aeira— Dxfcurioa eyainst e-tate — Ohjeetion hy ere 
ewtor upfieU — Executor if hound— Appeal— Rerntd j 
of decree holder — Sail upon judgment if lies— 
Dtmitation Act {IX of 190S) Sch I Art 12’’ M 
tho defendant m a suit for recovery of monev 
having died during its pendenev leaving a will 
whereby he had appomted the wives of hia eons 
executrices to his estate the plaintiff who was 
onawaro of the existence of the will substituted 
his sons in bis place on the records without objec 
tioa and got a decree Execution of the decree 
against tho estate of was opposed by the exe 
cutneos Deff that the executncea were not bound 
by the decree and the decree could rot be executed 
against the estate ta their hands. Qume Whether 
the order of the executing Court diamisung the 
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• s 47 — could 

appUcatioa on the objection of the executncea 
was not an order under b 47 merely because the 
executrices could not m popular language be 
colled reprcsentatiyea of the sons of the deceased 
debtor Held that the executnecs Tvere not 
representatnes of the judgment debtors inasmuch 
03 they were not bound bj the decree That 
the remedy of the decree holder was either (i) to 
have tho decree vacated the suit restored the 
executrices brought on the record and a new 
decree made against them or fiij to institute a 
Eiut on the judgment and obtain a decree thereon 
against the cxecutrice Athtbhvean y PeUtram 
IbC L J 36J s e ISO If A 173 and Pnatinno 
CAander r Krisfo Ciatlaiij/a I L R 4 Cak 
31'* Quare Under what circumstances a suit 
lies upon a judgment passed by a Court m British 
India Where a Court of competent junsdtciion 
has adjudicated a certain sum to bo due from 
one person to another a legal obligation arises 
to pav that sum on which an action to enforce 
the judgment may bo mamtamed proaided the 
judgment cannot bo enforced in some other way 
Tho Limitation Act cannot give rise to a cause of 
attion where none ovists independently of tho 
provi ions thereof Ivau CHABAif Nath t So 
raODA SooATr Dsn (ZOIC) 20 C W N 68 

12 — — Auction jnirelatcr 

— llficMer a repretenlaUxe of the jvd^ent-debtor — 
Court nle An auction purchaser at a Court sale 
la not a leprescutatiro of the jodgmeot debtor 
uithin the meaning of s 47 of the Ovil I^cedure 
Code 10OS LAfsraainAT t TIakdo Kcjshna 
( 1018) 1 L R 42 Bom 411 

Is — ■ - — — ' Order acceptin'; 

efeuritj pro^ered by decree holder and dehteriny 
txMsc ion to ^ini tf app<a1abU~lnt<rlocvtory order 
Dherc m inirsuonce of an order of tho Court 
durectmg that the decree holder on furuishuig 
eecuritv to tho extent of Re 50 000 in tmotoveohlo 
property was to be at liberty to proceed with the 
execution security was oficred and accepted by 
the Court m spite of objection by the judgment 
debtor and an order was xnado directing delirery 
of pea es lon to the decree holder of tho property 
forming the subject matter of tho decree Held 
that the order was not an interlocutory order 
and an nplienl lay against it Rppba J»AIUJ^ 
jA^A t Laba Kwiab Das (1018) 

22 C W N 657 

14 — Abandonment of 

cn t againet dejtndtnt properly tmpUadtd vhether 
tlijinwal againU sttrlt defendant — iladras 1 ropne 
lary E totes I \Uagt iScmce Act (II of 1S04) « I7~ 
3Ia I o Hired tary 1 iUnge Off ces Act {III of 1S9S) 
e u — 'cn ce tnam lanek—Ietue of mam Ulle-detd 
thirefor oi one dale ici/A nol /(calion ttnder a 17 of 
Vadrai Act II of 1891 enfranchising the Jan^ at 
date ei b ejiienl to t sue of deed — Mortgage of the 
lands in the iitcftvil irhilker falul — Transfer of 
rroj-'trly let (/I of 1SS2) s 43 xehtlher appticahle 
to ilhgal Iran fers Held bj tho Full Bench 
Itliere a person lias been properly impleaded as 
one of tbo defendants in a suit but the suit fa dis 
mi. ed as again t him on account of tho plaintifTa 
elciti n to abandon his case ao far as it affected 
It at defendant such a person is a defendant 
afe n t wf om a suit has been dismissed within 
* Cnil Procedure Code Kruhivippt T 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

—oontd 

; S 47 COHftf 

Pcnaaoffit I L R 40 Mad 961 distmguished An 
alienation of village service mam lands in a pro 
pnetary estate made after the grant of an mam 
title deed of enfranchisement but before tho date 
of tho notiGcation contemplated by s 17 of the 
Madras Act II of 1894 is mvabd and inoperative 
on account of the prohibition contained me 6 of 
the Madras Act III of 1895 The alienation being 
a prohibited and illegal one on the date on which 
it was made the subsequent removal of the pro 
hibition by the notification of enfranchisement of 
tlie Bcmce mam land does not render the abena 
tion valid s 43 of the Transfer of Property Act 
cannot be appbed to make a transfer valid which 
on the date on which it was made was prohibited 
bj a statute Ivarahan i>ahu v Konlhan Natdu 
24 Mad L J 462 and Sn Kaharlapudi Lalshmi 
narayana Jagannada v Srt Raja Kandithiri 
Balasurya Praxala Rao 28 Mad t J 6o0 followed 
Angannayya v iiarasayya 18 Mad L J 241 
overruled SASNAiiaiA t Radhabhayi (1917) 

I L Rat 41 Mad 418 

15 Sale fft etceniton 

of mortgage decree — puisne morlaagee tmphaded— 
objection by puisne mortgagee that he ts the purchaser 
of portion of the property — o5;ecfio» dismtssedr— 
Appeal In a suit on a prior mortgage a person 
who held a puisue mortgage m respect of one of 
the Items of the mortgaged property was made a 
defendant When the mortgaged property had 
been ordered to be Fold m execution of tho decree 
obtained m this suit the pui«se mortgagee ob 
jecled that another item of tho mortgaged property 
bad bees purchased by him at a revenue eoJo end 
that the res^t of this was the annulment o! the 
mortgage so far as the second item was concerned 
This objection was snmmarily dismissed. 7/e/<f 
that no appeal lay from the order dismissing the 
application as the objector was not a judgment 
debtor so far es the particular property which he 
desired should be exempted from sale was con 
cerned Shai! LaI. Sahu t Amas Fbasad Chau 
pHuicr 2 Pat L J 129 

16 - - /nsfalmentatnird 

decree — Decree unregistered — Decretal amount charged 
on the property of the judgment dd>tor — Sale of pro 
party by judgmenl-deiitoT — >8a68cjucflt execution of 
the dccrei — Property purchas^ from judgment 
debtor told iii execution — «8««t by purchaser to set 
wndc sale — Purchaser uhether representative of 
judgment debtor — Such purchaser not a represenla 
tiic of judgment-debtor tf he could prove that he hai 
no Ji-«<nt?ci/ye of the charge created by the decree at 
the time of his purehast — Transfer of Property Act 
(/» of m2) e 41 In 1691 defendant Lo 1 
obtained a decree against one Ivlianderao The 
decree was made payable by instalmenfs and it 
was declared in the decree that the decretal amount 
was charged on certain lands of the judgment 
debtor Iho decree was not registered In J890 
tho judgment debtor sold three of the lands men 
tioned in tho decree to the plamtiffs and put them 
in pmscssion. In 1912 defendant No 1 filed n 
Darkhaat m execution of the decree of 1891 end 
under that Dar^ast lands sold to the plaintiffs In 
160® were put up to sale. The sale was confirmed 
by the CoUector m spite of the objections put in 
lip the pUmtiffa The plaintiffs thereupou sued 
to set aside the sale Both tbo lower Courts 
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I s 47— 

dj^mi ed the suit on tiro ground that the i laintifTi 
ou^lit to hare prococdM unler s. 47 of the Cml 
rroeeduTC Code as tliev wcro reprc enlatirca of 
the judzcient debtors. On apjroal to the Huh 
Court MI remindins the ca.<c, that if the 
plaintiffs could proro that ho was an innocent 
pureha<icr having had no knowIe<lgo of the ehaigo 
created Lv the decree at the tinic he purcha <>d 
the property it could not be held that he »as a 
repre cntativo of the ]udgmcat-debtor within the 
meaning of a 47 Civil rroceduro Code 1JI03 
and in that ca o there was nothiog to present the 
plaintiff from prorocdiaj with the suit Ptr 
AfiCLEOD C J ~ If an out- idcr buys a properly 
of a person who as far as he can jud"e is the 
ostensible owner and can givo him a good title to 
the property the m re fact tliat the osl'-n. iblo 
owner is tli nt debtor cannot poasihl^ 

make Ins purchaser Ins r pres ntative within the 
meaning of s 47 of th Civil rroceduro ( ode 
BsLva>T Diso r Linnu (10_0) 

I L R 45 Bam 812 

17 — Deerte-^Ereen 

fion— Ifonry rceoicrwl in erreis in exccu/ion— 
Applies ton fo rreowr lad /A' trcMt twney— 
S pornfe suit not eompr/ent— Tii/i taken up in 
nth t parate suit can he dtluetcl /ran tAe penyl 
cf UmUaiton^lndtan LimiMton tel (/\ o/ JOOS) 
t 14 The opponent obtained against tho appli 
cant a decrco for partition m the Zbansi Court 
which decree was tran /erred to the First Class 
Siirbordinato Julg s Court at Alim inagir for 
execution. In execution the oppon nt recovered a 
sntn in exeeu from tho applicant The applicant 
filed a suit against the opponent on tho I4Ui 
November 1013 m the Shevgaon Court to recover 
back the excess amount but tho Court dismissed 
the suit on 3tst llarcli 1915 on tho ground that 
the applicant s proper remedy was to apply to 
tho Ahmednagar Court m execution. IVIiibt the 
execution was still pending in tho Ahmednagar 
Court the applicant applied to that Court on tho 
10th May 1J15 to obtain refund of tho money 
xecoTCred in cic»* s from him Util that tho 
application for refund was properly made un Icr 
B 47 of tho Civil Proccilnte Code of 190$ to llio 
Ahmednagar Court which was the executing 
Court Iltld also that the application was not 
time barred becau o the time taken up in pio 
Eccuting the suit at Shevgaon should bo deducted 
under e 14 of the Indian Limitation Act 1903 
Gavpatkso SoiTASBAO t Ana'idrao Jaoadeobso 
( 1019) I L R 44 Bom 87 

17 (a) Inatalmfttl 

fltcarii decree — Decree tinrejMlerei — Transfer of 
Property Act (17 of JSS21 e 42 In 1891 defen 
dant No 1 obtained a decree against one Khande 
rao The decrco was made payable by instalmenta 
and it was declared in the decree that the decretal 
amount was charged on certain lands of the )udy 
ment-debtor The decrco was not registered In 
1896 the judgment debtor sold three uf the lands 
incntionel in the decrco to tho phmtiSs and put 
them m possess on In 1012 defendant No 1 filed 
a Darkhast in execution of the decree of 1891 and 
nnder that Darkhast lands sold to the plaintiffs 
In 1890 were put up to sale The sale was con 
firmed by the Collector m spite of the objections 
pul m by the plamtills The plaintiffs thereupon 
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■ S 47 — coni I 

«uc<l to set aside tho sa'c Both the lower Courts 
di mloscd the suit on the ground tint the plaintiffs 
ought to hsvo procoodcl under s. 47 of the Civil 
Pfoceduro Code ns they were representatives of 
tho judgment debtors. On appeal to tho III"!! 
Court Uell remanding the case that if tho 
plaintiffs could prove that ho was an innocent 
purchaser having had no knowledge of the charge 
creaicil by the decrco at tho time lio purchas d 
tho property it could not bo held that ho was a 
rcprcsentativo of tho judgment debtor within tho 
meaning of b 47 Civil Froceduro Code 1903 and 
in that ease there was nothing to prevent tho 
plaintiff from proceeding witli tho snit fer 
Macleop C J — ll an outsider buys a pro 
perty of a p rson who ns far as ho can jud^e is 
tho ostensiblo owner and can give him a gaol 
title to tho property the mere fact that tho osten 
siblo owner is tho jud'*ment debtor cannot possibly 
make fais purchaser his reprcsintativo within tho 
meaning of ■ 47 of tho Civil Froceduro Code 
Bu.va’it Dsso I UsrADii (lO^O) 

r L R 45 Bom 812 


1C 


Decree hollel— 


Uehon pnrehnter—I eat Uinee h Mliny o/ ponri 
Sion of property hj ; uljmenl-dcbtor ami by a thii J 
jMrfy—'>utt ayainst both ly reeoier powssitn 
mmnlunalle. Dio plaintiff obtained n iIostM 
against defendant No J m oxcoution of wlilJi 
tho proMrly In di«puto was sold an I purchase 1 
by tho plaintiff witli leave of tho Court In sookiii 
to toko jiossessioii of tho property tho plaintui 
waa obstrajted by tho judgment debtor (dofondanl 
No 1) as aUo bv a stranger (defendant No 2) 
The plaintiff filcil a suit to recover pos ossion of 
the protrorly from both defonJants but it was 
objected that tlio suit was barred ly n 47 of tlio 
CjviI Ifoceduro Codo Hell overruling tho 
objection that tho defendant No . not being n 
party to the orij^tnal amt tho plaintiffs prop r 
remedy to get possession of tlio property puroliasod 
M tho Court sale was by filing a suit against botli 
defendants although ono of tliom was a judgment 
debtor of tho rlamtiff Sailashiu bin Mahmlii v 
Aarajan I ithnl (1911) 3 1 Lorn 15^ distinguished 
and doubted lihayuati v Bamcari Tal (J5dS) 
31 in approved Ooui Nathu v SAxnAnssr 
Tew Paxil (1J‘>0) I L R 44 Bom 077 


. - . , , , — • When payments 

have not beon certified AV hothor question can bo 
rcojocned under this section disoassod. I idua 
I vANT Lal i Musajdut lAlinm KCEB 

6 Pat L J 337 

2® — Decree for pos 

session — /Possession not ofifni ted either by exccutio i 
or by priwle arnnyement — Execution of decree 
barred ly hmilation — Suit /or possession based on 
decnenolmainlainable. On the 23tli of April 190, 
tho plaintiffs obtained a dei.reo in a suit for pre 
emption conditional on their paying Ps. loco 
within tlirco months from tho date of tho decree 

The money was paid but for one reason or another 

the plamtiffs did not get posacssion of tho property 
cither by process m execution, or by prirai. 
arrangement. On the 2oth of April lOj; .i* 
plamtiffs sued for possession of tho pronrH^ 
awarded to them by the decreo oflOOo //,?; 
that tho suit was barred by b. 47 of iho C<v!- . 
Civil Frocedure £ ‘'‘"3* ▼ DiXAran, 



ilVIL PROCEDURE CODE (ACT V OF 1008) 

— conld 

s 47 — contd 

ipplication on the objection of the execntnces 
ivas not an order under s 47 merelr because the 
Mccutriccs could not m popular language be 
called representatives of the sons of the deceased 
lebtor Held that the executrices were not 
representatives of the judgment debtors inasmuch 
iS they were no bound by the decree tTbat 
the remedy of the decree holder was either (i) to 
have the decree vacated the fuit restored the 
executrices brought on the record and a new 
decree made against them or («) to institute a 
suit on the judgment and obtain a decree thereon 
against the executriec Ashtbhusan \ Pelaram 
18C L J 362 s c 18 C W Pi 173 andProsunno 
Chander \ Kmto Cftatlanya 1 L R 4 Cofc 
342 Q^lare Under what circumstances a suit 
lies upon a judgment passed by a Court in British 
Indn ^ATiere a Court of competent junsdiction 
has adjudicated a certain sum to he due from 
one per on to another a legal obligation arises 
to pa\ that sum on which an action to eiifoTce 
the judgment mav be mamtamed provided the 
judgment cannot be enforced in some other waj 
Ihe Limitation Act cannot give rise to a cause of 
action where none exists indepcndentlj of the 
jirovi ions thereof lvj.Li Cbahak ISAnt t Str 
EHODA SOMiiJtr Devi (1015) 20 C W N 58 

12 . — — - - 4ucti&u purchaftr 

— IJ htihsr 8 represenfotue cf tht jvdgntnt rfeb/or— 
Court sale An auction purchaser at a Court sale 
IS not a reprebentative o! the judgment debtor 
within the meaning of s 47 of the Civil Procedure 
Code 1008 hARStKOBnAT I BAtn30 KrtSEHA 
(1018) I L R 42 Bom 411 

18 ■■■ ■ ' Order aceepling 

sttuntj jmffered by decree holder and delnenng 
vosifuion to him i/ appealable — Jnlerloevtorp order 
1^'liere m pui uance of an order of the Court 
directing that the decree holder on fumishmg 
security to the extent of Rs 60 000 m immoveable 
properly was to bo at liberty to proceed with the 
execution security was offered and accepted by 
the Court in spite of objection by the judgment 
debtor and an order was made directing dehvciy 
of po e ion to the decree holder of the property 
forming the subject matter of the decree Bela 
that the order uas not an interlocutory order 
and an appeal lay against it Etoha hARAJ> 
Jara t biABA Kumar Das (1918) 

22 C W N C57 

14 Abandonment of 

ca e against defendant properly Ampleaded uhelher 
dismusnl againtt such defendant — Aladras Propne 
tary Estates 1 tUage Service Act (// of ISSJ) s 17 — 
Uo hat lleredtlary V iUnge Olpers Act {III of 1895) 

* u— ‘•crtice %nam lands — Issue cf mam Utle-detd 
tbirejor £>ti one date tetih nori/Tcotion under s 17 of 
Vadras Act II of ISOi enfranclismg the lands at 
date sibs quert to neue of denl~S}orlgage of ihe 
lands in Me i/iferraf vhither valtd-^Transfer of 
1 rojetty let (fl of J8S”) s 43 uhelher ayplicable 
to illegal treinsfers Held by the Full Bench 
Wlierc a person has been properly imjlcadcd aa 
one of (he defendants m a suit but the suit is iLs 
mi»*e<l as against him on account of the plamtifTs 
election to abandon LU ease ao far as it aOected 
tt at defendant rneh a person is a defendant 
againal whom a suit has been dismissed Within 
•• < Civil Proecdurt Code Krtshnappi v 


dVlL PROCEDURE CODE (ACT V OF 1908) 

— eonfd 

S 47 — eonfd 

Pertosamt I L R 40 Mad 954 distinguiahed. An 
alienation of village service mam lands m a pro 
prietaiy estate made after the grant of an mam 
title de^ of enfranchisement but before the date 
of the notification contemplated by s 17 of the 
Madras Act II of 1894 is invalid and moperative 
on acconnt of the prohibition contained ms 6 of 
the Madras Act III of f8do The alienation being 
a prohibited and illegal one on the date on which 
it was made the subsequent removal of the pro 
hilution 1^ the notification of enfranchisement of 
the service mam land does not render the ahena 
tion valid 8 43 of the Transfer of Property Act 
cannot be applied to mahe a transfer vdid which 
on the date on which it was made was prohibited 
bv a statute Parahart 7aSw v Kontlmn Vaitfa 
24 Mad L J 402 and Sn Eakarlaptidi Zalshmi 
narayana Jagannada v Srt Raja Kanduhtrt 
Baleisvtyet Pra adaRao 28 Mad J J €oO followed 
Angawiayya v Parasayya 18 Mad L J 241 
overruled. Saenaxuia r RAnitABiiAvi (1917) 

I L Rat 41 Mad 418 

15 Sale in txccuUon 

of mortgage deerce~putsns morf^^cc impleaded— 
objeetion by puisne mortgagee that he ts ihe purchaser 
of portion of the property — ehjeetion dismissed — 
Appeal In a suit on a prior mortgage a person 
who held a puisne mortgage in respect of one of 
the Items of tiie mortgaged property was made a 
defendant the mortgaged property had 

been ordered to be sold m execution of the decree 
obtained m this suit the pui ne mortgagee ob 
jeeted that another item of the mor+gsged property 
had been purchased by him at a revenue sole and 
that the result of this was the annulment of the 
mortgage so far as the second item was concerned. 
This objection was summarily dismissed. Held 
that no opp^ lay from ihe order dismissing the 
afmhcation as the objector was not a judgment 
debtor so far as the particular property wmeh he 
desired should be exempted from sale was con 
ceraed Siiam Lai Saku t Amas Frasad Csau 
D iroRT 2 Fat L 7 129 

16 /nsfafmenteunrd 

decree — Decree unregistered — Decrcfal amount charged 
on the property of Me judgment ddttor — Sale of pro 
perty by judgment debtor — Su6«cg«en4 exceubon of 
Ihe decree — Property purchased from judgment 
ddjtoT sold »» execution — Suit hy purchaser to set 
aside sale — Purchaser u^eMer represenfatiw of 
judgment debtor— Buch purchaser n^ a representa 
/it« of judgment debtor if he could proie that he had 
no IfioicMge of th charge created by the decree at 
Ihe time of kts purchase — Transfer of Property Act 
{H of 1882) s 41 In 1891 defendant No I 
obtained n decree against one Khanderoo The 
decree was made psyabio by instalments and it 
was declared m the decree that the decretal amount 
was charged on certain lands of the jud'wnent 
debtor The decree was not registertal- In 1690 
the jndginent debtor sold three of the lands men 
lioned in the decree to the plaintiffs and put them 
in possession. In 1912 defendant ho I filed a 
Davkhast in execution o! the decree of 1891 and 
under that Darkha..t lands sold to the plaintiffs fn 
1896 WCTO put up to sale. The sale woa confirmed 
by the CidJector m spite of the objections put in 

the flamtiffs. The plaintiff thereupon sued 
to aet aside the sale Both the lower Courts 
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fuit for t tabluhtnent of titlo was nece «ry Pai 
B ttr^ATn Goeska r SIahseaja Sip R P Srtan 
2G C W K 808 

ss 47 50 and 53 — Morl^nje •iterte o^inst 

Uindafatfer — in es( ution ton broiig}tonli rttord 
—^e*iion of Iheir UabiUly to be de<i t d by Uteut 
tnj rojrl Where a mortpa^o has obtained a 
decree on a mortgafe asainst a Hinda father 
who has died before the decree is fuUe esecuted 
he IS bound to bring the deceased s Judgment 
debtor s sons on the reeinl as liii legal representa 
tivis under M and u3 of the Code and ant 
question relating to the Lxeeution rati faetnn or 
di charge of the decree an mg between the holder 
and such repre entative rnnst be determined bv 
the executing Court under 47 and not by 
separate suit Snciicn Kaeoo r Pameshwap 
'Jao 0 Psf L J 451 

s 47 and 60 0 XXI r 90— 

Trantfer of d ertt to another Court — JuJjmenl 
ffltop death of — -fppfcrt^on to brrng in Irgat 
Tfpreeentaiitti—Jvrf fiehon of 4veh Covrt—tlmor 
Itgal repre^enfaf t —Gvardinn a<l litcn no! 
oppeniihd-^af in er«i<fion — D ere lolUr an I 
tivetim piirehaitr fraid of— Sale talidilj of — 
Ipphcofion under 0 \Xl r ffd—Coniersion 
vto a fuit — iSwtf far edting aeiJe if neeeseary — 
£«mifafion 4ff (IX of ljO$) 4rf 05 anJ 

ICC — Jail for ether reheft on ih ground of fraud 
tl nainlainatU The hr t defendant rbtainel 
tiecree* m two suit c Onginal ^oits So wo 
and o 9 < f lOdI on the file of tl o I)i trict Mun iCa 
Court of ^I^lanag^am again t rn the hiis 
baud of the jlaintiff an<l the second defendant 
S died sul sequent to the pa in" of the decrees 
uluch utre tran ferred t the Di tnet Munsira 
Court of Pajam for executi n The first defendant 
filed an affbcation m the latter Court for bringing 
on tie record ti e plaintiff and the secoad defco lant 
as the legal repre entatites of t! e deceasnl judg 
meet debt r and fer execution of the decrees The 
Court pa <cl an order aa prajed for The | luotifl 
(the junior wi lou of S) uas a minor at tl e lim of 
tie application and al but she « a | la e 1 n the 
rec rd as though si e were a majrr with ut a guar 
chan al III m to act f I t! o h both tie hr t 
defendant (the dc ree li I Icr) and the tl ir 1 Oefen 
dant (the auction pur 1 a r) knew at the time 
that she was a minor Tl c econci defendant (tl c 
ro wi low) had then cease I to hate any interest in 
her hu I and a estate The decree holder appbed 
for sale in Original Su t ho 5 j of 1003 of proper 
ties which were attache I m loth the alore^il 
decree The tl ird defen lant wlo bid for the 
I roperties for I s COI cau cd the sale to be stopped 
in Original Suit No So of 1003 the first defen lant 
in collusion with the third defendant brought them 
to sale m Original ‘^uit No 6o9 of 1003 the reserse 
price was reduced to Ps "OO and the thirl defen 
dant purchase! thepropertj forPs 301 the exe 
eutmg Court w as not informed of the sale in Original 
^uit No oij of 1003 and of the third defendants 
bid for Ps COI therein The sale was held on 
19lh October 1000 an 1 wa confirmeil on 23rd 
January 1907 The plaintiff (win attained majo 
riti m July 1907) filed an application on the Ibth 
March in Original <?mt No cv 9 of 1903 under 
a 4” of the Code of Civil Procedure for settni" 
a ide the ssle and for a dechrntion that the sal 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

—font I 

s 47 — eontd 

was inralid an 1 for other relief The petition was 
conrerted into a suit under the provisions of s 
4- of the Civil Procedure Code The defen 
dants contended that the ssle was valid that in 
any event the sale had to be set aside and that 
both tlie applications im ler s 47 of the Civil 
Iroccdurc Code and the suit were barred by limi 
tation under arts I(i3 and 13 of the Limitation 
\ct re p etiielv Hell that the plaintiff who 
had no guardian a I lilein appointed for her m the 
execution procecdin"s was not a partj to tho suit 
in which the sale was made and was entitl d to 
Inng a suit for a declaration that th sale was not 
buufin" without regard to the provisions of s 
47 of (lie ( ivil I roccdurc Cod That the plaintiff 
not liaring been a partj to th iiit and n it having 
l«een ullicientli repre nted b\ anv one who was 
1 parts the sale was not I indin" on the plaintiff 
and did not reijiiire to be set aside That the suit 
which was in tituted within three years of the 
plaintiff's attainment of majonti was rot barred 
by bmitation Per SiDAsrvA Awae J BTien a 
judgment debtor has to set aside a sale of lus 
properU for fraud of the decree holder or of both 
him elf and the auction pureha er he can only 
appli under Order WI rule 00 of th Civil Pro 
cMuro Code subject to the limitation prescribed 
IQ art 1C6 of the Limitation Act but he mav bo 
entitled to bring a suit for other appropriate reliefs 
on the ground of fraud Oeainst the cleeree holder 
and the auction purchaser uch as for damages or 
for injunction sulject to the limitation pre cribed 
m art 9> of the Limitation Act Fa\lDA^'^A t 
LAESIIMIMniSStUU (1914) 

I L R 88 Mad 1076 

— ss 47 and 52 — rrecu/ion o/rfeeree— 

Parliet imfl nded a> rtjrrceenlatiies of a deceased 
d^tor — %alf itt e«eidio« — 0!*jce<ion by reprecent 
atnet to Mfe— Procedure Persons who are loi 
pleadeil in a suit as representatives and as^t 
holders of a deceased partj are in the same 
position as regards s 47 of the Code of Civnl Pro 
cedure 1908 as per ons who are parties in tleir 
own n"ht An objcition therefore raised by such 
persons to tie sale of property in execution of the 
decree must bo taken under tho above mentioned 
ection and not bv wav of a separate suit Seth 
Chand Mai \ D rgn De I L P 1. \tl 313 
Bast lorn, i Fatlv t L P 3 XU I4G and Pun 
rllaiiun Bun hpalhe/a v Pnbii lilt ! I P 17 
Calc 711 referred to Dolls Shib Lsl (191C) 

I L R 39 All 47 

M 47 fiL 60— 

AeeO WI n «3 4 Pat L J 336 

ss 47 and 66 0 11, r 2 and 0 

XXI rr 69 and 06 — Cml Procedure Cod (Act 
XI\ of «I ‘>01 317 and 319— Decree- 

Execution— Court gale — I urcfatelj a benamidar of 
decree holler — Leai to lid al Court-tale not el tamed 
by mortjagee decree holder from the Court— Effect of 
I ant of leaie— Parties to suit— D ere holUr not 
a nece »ary jvirfy to a suit by the benamidar to 
recoerr jx>sie4iton of property — SjiitUng up of 
ran e of action — .5uif to recover a port on of property 
from one set of defendinit — 5ui( to rccotw another 
port on of the property frorn another s I of d fend 
ant — 3/n ta nofifity of the evit. At a Court sale 
held in execution of a decree on mortgage the 
platatiS purcha'ied af "iniTr of the mart- 
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— S 48 — contd 

of time make any application for (^ceution ^hich 
it was in the power of the Court to grant bcraose 
till then there was no decree ripe for execution bo 
far as the personal remcily was concerned Ter 
Curiam The execution and application contem 
plated bj 8 48 of the ( ivil Procedure Code of 1908 
relate to a decree winch is executable at that date in 
respect of the application made and execution 
Bought and the order for execution < ontemplated 
by the provisions of the section refers to an order 
which the Court could have made and enforced in 
obedience to the terms of the decree Nanoan 
IlAOin;>ATHi Ktisuvaji GosnxD (1912) 

I L R 86 Bom 368 

2 Extcviiw ol decree 

— Decree /or #al« upon a inortgage jiatiei before 100% 
— -ife/rospcelHB effect of Statutes Ueld that the 
Ti;!ht to enforce execution of a detree being a 
Buh tantive t«;ht and not a mete matter of pro 
cedure b 48 of the Code o! Civil Procedure 1903 
will not have the effect of barring execution of de 
crees winch were pas cd prior to the enactment 
of the Code and were having regard to the Code of 
Cisd Procedure of 1882 and to the Indian Limi 
tationAct 1377 ahve at the timed itscommg into 
force Sm ^ t Co'htider [JOO]] i C 297 PhttUpt 
V Eyre L Jl C Q D J and iJodJo n, n Mori y 
J De G d. d I Trfcrtcd to Kar^siuA t Ismn 
6 inoh( 1010) I L B 33 All 499 

CoMraiiE ExccUTiov or Decreb 

I L R 40 Calc 704 

3 ' I ' p ■■ i~ I Dirnifitfion' -5 dS 
tf Kould goicrn appltcaitons for esecuUon of mort 
page drereei passei when the prexions Code (J/f of 
1SS2) vai 111 farce — S C Central Clauses ict (X of 
1837) — JliglUs nnd rew.iii'^ w Ur o rep^atel Act— 
Athnouledgmeni—S 10 of the T imitation Aet (IX of 
JggS) In support of an application for execution 
made m 1913 for realisation of tho balance of the 
decretal amount duo on a mortgage decree male 
absolute in 189S a. G of the General Clauses 
Act 1897 which provides that the reneal of an 
enactment shall not affect any ri-’fit ac<imred 
under the enactm nt tep alcd or affect an> legal 
proceeding or remedy in Tesp»ct of anv such 
right was relied on and it was contcndeil that 
B 4S of the Cldc of Civil Pro edure ( \rt t of 1903) 
did not apply as tho dc reo was pas d when tho 
previous Code A t (\1\ of 188’) was m force and 
ina much as s 230 thereof dul not apuly to inort 
pace decree the application was not time barred 
lull that the application was povcrn'xl by e 48 
of tho jire ent Code { \et ^ of 1903) and was time 
barrel as it could not bo said that the decree 
hold r acquire I anj right under tho Code of Civil 
1 ro edure of 1832 wilhmtho tneoning of » C of tho 
General Clauses \ct 1897 Jlis nu-ur ‘fono«**f v 
Ja^oda Lnl I L n 40 Calc 701 a e 17 C IV \ 

r and Von>Aoor. B 4. V Alh I Mahmu I 17 C 
J) A StT followed Koiinvlla > le/rt Sinyh 
J L r IW 4j9 dissented from Jlelt further 
that aasutning that there was an acknowledgment 
of I ahilut wuhm tho meanw’ of a. 19 of the lUmi 
tatioti Act bv tho jiiigment debtor In March 190 
It woull pi\e the decree holder only three \ears 
from the time of *nch B knowh lament Within 
will h tl e decree holder wnu! 1 he entitled to apply 
for Cml r execution cf the decree Th^t tho 
la ins <1 the Co<lo of UK'S could not be held to 
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giro retrosp ctite operation to the acknowledg 
ment of 1902 in su li a way as to give the decree 
holder a Iresli p nod of 12 years withm svhich to 
apply for further execution Tho words a fresh 
period of limitation m s 19 of the Limitation 
Act do not refer to th term of 12 years p senb 1 
by 8 4S of th“ Code of Civil Iro edure KniSHxa 
DaYAtiCiRt Saciva BiBi (1910) 

fi 20 C W N 952 

4 — — — — — iKiu'ifion of 

(IX of 1998) s 9— 3Imor — Pirfeiuioa of bw — 
Deeree^Eterulian A decree obtained on the 
nth February 1893 svas sought to be executed 
in 1901 by the deer hold r As the deoreo 
holder died thetcaft r 1 asing a mmo son, 
further applications to exe ut„ the de rea wera 
fil-d by the minors guirdian nil within time 
Tne minor ntnmei majority m 1910 Ha then 
applied for th estci ion of th p rioj of twelve 
years for th exe ution of the d re pres nh J 
by a 4S of th Civ/l Pro Jure Cole of 1903 on 
the ground of his minority b twe n 1901 10 
IleU that th p noi could no* b ext nJ J under 
8 43 of th*GiTil Iroeedure Code 1993 for on s ths 
limitation b ga 1 to run from the dst of ths d ree 
the twelve years p nod must b couiidted from 
that dat* BaAOWAXt RAVcHAvofi 1 Kaji 
" jAUAMAti Aeas (1912) I L R 86 Boca 498 

^ AmstOA of process 

0 / orrest u fraui icifXin the meanxna of s efioa— 
EtiUne* Act {/ of IS72) » S5-‘4dmmibiUtj of 
returni of teninj offieers-^Proaf of du tlihjenee 
necessity /or— IFAe/lier pjiprr eon/erred £iy » 4S 
IS jiserefioanry — Fraud of one judjm nt deilor 
effect of on eieeution ayamsf offers Evasion of 
process of arrest is fraud within the meaning 
of a 48 of the Code of Civil Procedure WOS 
Per PiicLtirs J The fraud of one of several 
jodgraeni debtors keeps the d cree alive against 
afl tho judgment debtors Per Scxdra Axtae 
J Returns of process srivers are admissible 
under « 3./ of the £ vidcnce Act as evidence of 
fa^ts reported by them Fraud at some tune 
within 12 years prior to the date of application 
19 safd lent unler s 43 to entitle the decreo 
holder to apply for execution and it is not 
in umbent on the decre holder to prove contmuons 
diltgenw prior to such date or that but for 
the fraud or for e complained of ho would have 
realised tho fruits of the decree It h doubtful 
wheth r tho lanyuaj,e of e 43 was intended to 
confer on Courts a dis retion to grant or refuse 
execution as they might thmk fit Tho fraud of 
one of Bestral judgment debtors will keep the 
deewo ahvo only ogainst such judgment debtor 
Annni. Kiuom r Aiiammau SaAiWA rAVuritAR 
(I91‘») I L R 35 Mad 670 

0 — ■ — .^rccufiono/tfecree 

—Ltmitalion—Exceiilion prevented hj fraud of 
jndymtnt-deiter Upon a correct laterprctation of 
clause (2) of e 48 of tho Code of Civil Proeodure 
(19C6) the effect of the proviso embodied fn that 
clauso vx that the bar to execution create i by the 
first efauso of the ssmo section is removed foe a 
period of Inclve xears from any date on rhicli tho 
julgment J btor has bv fraud prcventcl the etc 
cntion of tho decree Sreeaath Coho v J «»m/ 
Khan I E.P 7 CaU 550 di sontcil from Misirtx 
Auv Mascm Alt (1911) I L R 20 
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8 4S — contJ 

7 '■ — Ciiii ProcedHre 

Code {Art XI] of /$<!’) f S30~~Limttatton Act 
{IX of l^OS) Art — D cm i/fon n comj-ro 

mite — Paymevl Ij tn /almaitt — LtfaitU — Extev 
iion — Altnonltf of f/e legal rej-resenlaUtct of rte 
judgm(iit<TC(}iloT — •Step tn flirf of ercevtum—Pre 
evUen barred hi/ the hpie of licehe year \n imtftl 
ment decree upon a compromise provided that upon 
de anlt the judgment creditor was entitled to pos 
sefcion of certain properfv The decree was dated 
the £9th July 18^4 and default in the pannent ol 
instalment was made in ISO*’ Thereupon the 
judgment-creditor appLed for the c’ccrution of the 
decree. lie died in 1808 and the execution pro 
ceedings were continued by his brother as Lis re 

E ircscntative In March 100- the brother a1 o died 
eaviiig minor eon- On the 2 th Juno 1902 tl>e 
guardian or the next friend of the minors applied 
to bare the zmnora brought on the reconl as 
representing th ir father for continuing the cxecu 
tion proceedings This application was rejected in 
Beptember 1002 and the original application lor 
execution which was pre ented by the judgment 
creditor on default was alio struck off On the 1st 
September 1'‘09 a fee h application to execute the 
original decree was pre ented by the niinof sons of 
the judgment creditor a said brother one of the 
minora naving in the meanwhile attained majority 
The application was met by the objection that as 
it W..S made after the expiration of twelve yeara 
from the date of the default mentioned m the 
consent decree Bau'’ht to be executed il was barred 

S r a 48 of the Civil Rroecduro Code (Act V of 1008) 
tid that the fresh application was time barred 
as being made twelve years after tbo date of the 
default Art 16- of the Limitation Act (I^ of 
1D08) ahowed that the ^esh pcrio<li which could be 
obtained under the provisions of that article did 
not e cape the provisions of a 48 of the CimI Pro 
cedure Code (Act V of 1008) S 48 of the Civil 
Procedure Code (Act \ of 1003) ii more extensive in 
its apphcation than t 230 of the Code of IBS'* 
and it is xndo enough to cover the compromise 
decree of which execution was sought Bals ham 
V rriLALCHAKD r Matuti (1014) 

I L R SO Bom 256 

8 — Decree in favour of 

minora — Appheotion for excevtion furfie yeors after 
date of decree — Limtlal on Aft {dX of 1J08) a 6 
S 6 of the Indian Limitation Act I90S only 
refers to periods of Lmitation pre enbed by the 
Act it«elf and has no application to A case where 
the decree is barred by tbo provisions of a 48 
of the Code of Civil IVoccdure 1908 JLnonty 
therefore is not a ground of exemption from the 
operation of limitation provided for by a 48 ol 
the Code of Civil Procedure Jlforo iiadathn v 
Tiioji Paghnnath I L P IC Eom dissented 
from Jhandii v Vo^on Lai Fan/ Pee {ISS-l) 
4S0 and Pomona Peddi v Eahn Peddt I L P 
37 Had 1S6 followed Phem ^atk Tewaei v 
CnATARfAL JiAN TewaBI (1915) 

I L R 37 All 638 

9 — — — - — ■ Fravd or force 

of one jvdjmenl-dcllor rot erfctidin^ the tutln yeara 
as agatnil clhert The fraud or force of one of 
several judgment debtors in preventing execution 
acam t him of a decree enablea the decree holder 
to get an exten ion cf the twelve jears provided 


S 48 — contd 

for execution of the decree bj s 48 Civil Prooo 
duro Code (Act \ of 1908) only as against that 
judgment debtor but not as against his other cc 
judgment debtors who have not bein guilty of such 
conduct Per CTJKLui Thopolicy of the Liniita 
tion \ct m the matter of execution of decrees may 
be different Addcl IvnADm t Aiiajimad Seiaiwa 
Pavtthar (1913) 1 L R 88 Idad 410 

10 Mortgage decree 

for sale and for recoiery cf fafance «/ any from (he 
mortgagor — 6n/e and aseertainmenl of insufficiincij— 
Ez cation for balance — Tuehe yrars cxmpitabU 
from vhat date Held bj the Full bench (PnnXlPS 
J di senting) — \\here a mortgage decree provides 
for recovery of any balance from the other proper 
ties of the mortgagor m case the sale proceeds ol 
the mortgaged properties are found insufScient to 
aati fy the entire decree amount tbe decree holder 
has under s 4*2 Civil Irocedure Code twelve 
years for the recovery of such balance reckoned 
from the time when it is ascertained to bo due 
Palnaehalam Ayyar v Tenlatarama Ayijar I L 
if 29 Had iS «nd Aor^ar PaySt/naffi r Ari#finaji 
OotinJ I L P S$ Bom u6S followed }enfati 
Perumal v Prayag Daasji '’QIC 056 
overruled Pit Aedps Paiuii Oyro C J and 
SEsnAonu Avtab J — The date of the decreo 
in clause (a) of t 48 Civil Procedure Code meant 
the date the decree becomes executable / et 
Pni tTn a J —Under s 48 Livil Procedure Code 
the period of t'leJre years for the rerovery of tJu 
balance is to be computed from the date the decrio 
actually bears AiaASAmEC t \ eksatacuela 
Mdi>au( 191C) I L R 40 Mad 9ES 

11 - Ezeeviion of 

duree — Ltmilalim — Svbsequent order — Order bj 
exeevling Court giiing time for poymeiif — £tmi(o(if» 
Act {IX of 1S0&) t IS The expre sion sub e 
quent order m s 48 (b) of tbe Code of Civ il Procc 
dure means a subsequent Older by tbe Court 
which made the decree and acting as that Court 
and not an order of a Court executing the dtercc. 
\o order made by a Court executing a decree, 
allowing a judgment debtor time to pay up tie 
balance of the decretal money would not be subse 
quent order within the meaning of S 4S and woulf 
not give a fresh period to the decree holder t® 
execute his decree. 2«or is an order merely 
giving time for payment an order staying execu 
tion nr an injunction and the time so given can 
not be excluded m computing limitation against 
the decree holder Jubawau Past t Njiusis 
Dhaa Dcbe (1918) I L B 40 All 193 


12 7 Prtretpeehre 

egeel — Decree on mortgage pasted under old Code~^ 
Ezeerthon proceed nga goicmcd Ij neic Code Tho 
plaintiff obtained in 189 j a decree on mortgage 
The decree was made absolute m 189S Tho 
plaintiff applied in 1914 to execute the decree — 
Held that the apphcation for execution bavin 
been made more than twelve years after the pa ina 
of tbe decree ab olute was barred bv s rt tht 
Civil Procedure Code of 1908 S 48 of fhi. 
Rotedure Code of 19C8 has a retrospectiva 
L sstsvor bonamut r Ja odi Lai Clovdli^ linm 
40 Cole 01 followed. Kavnsilla v ^ i 

{J9I0) „ Iff M n t followed, r- ^ 4 

Thithowax (lO'^t I L R 
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• s 48 0 XX r 6 — ^otl/jagt Secret 

'~DtT<xlwn ifiQt wTeahztdhalanceof dtcTtt ehevli 
le recatcred fro>n morigagoT juremoXly — Ap^t 
tahon to txecvle \f tnay be made ofCer X2 yeare 
Uhete a mortgage decree directed that the pro 
licrty mortgaged should be eold and i! the pro 
tecda of the sale be saiiifficient the bftlance of the 
dcorea should bo roabzed from the other properties 
tod the person of the judement debtor &tv apjdi 
ration made more than 12 years after the date 
of the decree for atfscJiment and sale of the mort 
gators other properties is barred by a 48 of the 
Civil Trotetlnre Code JsasoBAMATn Bo$k t 
K-HCLSA LoAK COMPAMY LTMnEt) ( 1913) 

18 C W N 49S 

s 48 and Sell I 0 XXl—Exe 

ubon pr<ice«(ii«ga — Decrte tn Dorodn Coarf— 
*^ranan»rjion <o Bombay CouH for extevtton 
»— ipplictUion to exeeidt — jCimitafioJi On ITth 
July 3903 the plamtiG obtained » deewo in the 
Aroreb Court hi the territory of His Highness the 
Caehwar of baroda On 12th May 1S94 an »pph 
(st)on for exeeuticn ims mide On JOth July 
nOo a second application was made tho prayer 
being tor the attachment of moreaWe properties 
cf the defendant in whatsoever vitiates and at 
I hatsoeTer places in Obhamandal Okhamtndal 
lemg xrithm tho jurisdiction of the \inieh Court 
b*io order £ot attachment was made On 5lh Jafy 
)&0!> the decree was transmitted on plainU0s 
ipptication to tho Bombay High Court for cxe 
lution and on I5th October 1903 on apphea 
t on for exocutiOR Iry aftaefiment of property rn 
Uontbay was made Jleli that the application 
has a fiubatantire application with regard to the 
rr perty in Pombaj and beinc made wore ilian 
I** lears after the oste of the decree was barred 
by the provisions of s 48 of the Civil Procedure 
1 nJo (Act \ of 1903) tn order by a Conrt 
pi««ag A decree for the transmission of a deerre 
lor etecution to another Court la not on order 
tor the eaeeution of tho decree nor is an appli 
lotion for the tnnemifwn ot an epplicatioo for 
IS cution. /7«ssr»ii ifiniud fvaXnv bojii UnAnmeJ 
Sn'if 1 J R li Bern ‘’S di linguished Jeb 
^ASOAS pKWjr t rA*iTiioDnAS OrrATtrroiaj 

liolo) 1 L R 35 Eon 103 

s 48 Sch HI para 11(3) — r*«« 

• oi oj d'crec — iimifetwi Util that clause (3) of 

psiTwaph It of the third ediedute to the Code oi 
I'lril Procedure flOOS) is wide enoiig)} li> include 
Ihe os e of on application to which 48 of the 
5 o le applies and is not confined to periods of 
iintitalion prcserdied by the Indian lamitatKin 
A t 1903 VH/nmniai tSfuf Jxonm A/ion w 
Nf I JX Oil fl C<ur approved 

Jv (VI / If V VaMfi-Dib I 1 R 40 \n 

li linguished SiiivM Ivstian e Thc CotUEC 
TfitocllfsaREs 1 E R 42 All US 

8 49 {18S2 Code a 233)— 

3«rsFcmns I L R 42 Mad 338 

1 SO (1S53 Cod S 2M)- 

s s 3s 1 1 n S'* Slad 231 
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3 50 — confd 

after an sttachment of tbe judgment debtors 
property in execution of a decree the judgment 
debtor dies the decree holder is not bound, on 
pent of his application abating to bring upon the 
record the legal representative of the respondent 
So long as ctccution o! the decree is not barred 
by limitation he can evecnle it against tbc legal 
representative <j£ the decea’fctl judg®«it debtor 
On the other band there is no bar to the decree 
holder if 80 advised applying to have the legal 
representative made a party to the execution pro 
eeediags Sie/r Prarnd v Utra Lei 1 L R 12 
AU 140 and Quiabdar v Letihman harhar 
1 L R 3 Bom 221 referred to Ehaowak pvs 

t JeoanKtsiroBt: 1 li R 43 AU 570 

S 51 — Held that though Ghatwali 

tenure cannot be sold in execution of an attachment 
aUcccirer of the Rents and profit can be appointed 
Kbsrawat Koeei i JfoKov Cbakdra MondalJ 
I E R 39 Cole 1010 


ss 51 and 72 — 

fempoiary ahenation of the land oI 

an BgricmUunst— 

'it Execettov or sbcrbe (65) 

1 E R 1 Dab 192 

— 5 62 (1882 Code 5 252)— 

See S3 47 avo 52 

2 L R 30 AU 47 
SeelfivDvEiw (Stccessioa) 

I E R 34 AU 79 

s 63 (cl 1818 Codes 273)— 

See s 2 (I) 1 L R 42 Som 604 

Bee HisddLaw 3 F&t E 7 390 

— Bxcewfion of decree— 

i’/fvrt of pretioHi order tn exeeulton — Rj jadteetta 
Ml hen the court executing a decree had decided 
that the decree as it stood was incapable of 
enforcement agiinst tho ancestral property of 
the original debtor bat could only be enforced 
agaiDot property in the bands of the judgment 
debtors bv wav of mlicritance and not by way of 
surriiorahip J/eld that this decision was re* 
iuiheaia between the parlies to the decree and was 
Mot aBcctcil by the provrsions of ss C3 anil ’>5 
of tho Code of Civil Ihocedore 10DS C6rj.Ecr<jB 
or ^-RAJUAnAVPvK f JvusJ BntARt L-vi. (1910) 

I E R 32 AU SIO 

8 54 (1882 Code 205)— 

See *?rEciFic Relief Act s 42 

2 Fat E J 221 

- - a 5i-~iieetilin<*t>j Beerfe—Pertt on 

mnde ly CoUtchr — Jim diction of Citif Coiiri to 
rt open jwrlifwn Tho Civil Couit has no jurisdic 
tiM to TO opon a partition ttiade bj the Collector 
under 8. 54 of the Civil Iroeedure Code 1909 
BmuASOAdOA I IIa'jmavt rtsoArrv (1918) 

1 E R -42 Boia 689 
s 55 (1832 Cod 2 6>— 


s LXE ITIOS 


or HrerKfi 

I L B 41 Calc 60 


S3 SS and 145 — Sirrly— G 'tcrlaltny 

rt«r / tj nt { tta citl file i« olirnry — 

ftJuntafil #/« prill fl effetef Whirr a 



( C77 ) 


DIGEST OF CASES 


( 6.8 ) 


•CIVIL PROCEDURE CODE (ACT V OF 1908) 

— contii 

s 55— fowfJ 

lecrw liolclcr ( ) if the jiul^iiient del tor dul not 
fi’e an in ol^enc^ petitien in jiTopci contt 
or (m) if the in«olrencv petition nas rejected and 
the sureti failed to produce the judgment debtor 
} Id (1) that on the failure of the judgment debtor 
to file an ir'cItcqci petition the snreti vaa liable 
to be proceeded again t in the 'ame manner as if 
a decree for the amount decreed again 1 the jndg 
ment debtor bad been pa ed a-ain t 
and that no question nro-« a to whether he had 
fiilc I to produce the judgment debtor ujioix being 
ealJeil upon to do so (J) upon a construction of 
the bon^ t! at the suretr a babilits was a general 
c 1C and that the mere fact that the execution 
iroeecdings again t the jud ment debtor hail been 
^lLrai'<cd did not bar the decree hoMepi appina 
tion to proceed again t the iiretj Qaeitie whether 
(indertheCodeof Civil Proceihire *I0flS if the wret5 
fails to produce the jutlem nt debtoi during the 
j>endenc\ of execution j roceedings the aureti is 
liable cien after the di mi al of uch proceedings 
a-'ain t the judgment d htoT Dzt>nKiJ i M.xns 
err Phis ID 5 Pa» L J 417 

s 68 (1882 Code ss 342 341)— 

— s 59 — Dotumvit not jn'Iucil uilh 
/hint end Irtaftd tn tnof Court o piece «/ eti fence 
It tlovld he Irtaled m apptol ai document ereotin.^ 
ig}it§-"Daadfantaje to dtfvidant from eweJl proce 
fnre IlfU that the High Court should not have 
treated a Razi petition which the plaintiff did not 
jiroduee m Court when he pre onted 1 is j lamt or 
whi h cr a copj whereof he did not deincr to le 
tiletl with the plaint as rcquiied by a ».0 of the 
Civil Irocedura Code as creating rights and when 
the trial Court dil oot treat it ocherwi e than as a 
piece of evidence for had it been put forward bv 
the plaintiff as creatin'’ right then apart from 
arts difficulty as to its admissibility in the absence 
<f regi tration (a joint on which their Lordships 
expre sed no opinion] a line of defence requiring 
c ileuej KU'’ht hare been adopted ertneb was un 
n ce arj so long as it was used merely as a piece 
/ifeMdnc *>11 SIMS’! ’ UnsnrrHrMMs (1916) 

21 C W N 553 

8 60 (1882 Code 2661— 

Vr - . I L R 43 Bom "16 

1 c O \M B ») 4 Pat L J 336 
'iff f suMsiitE I L R 4 Fat L J 141 
S( Ix oLXExtx I L P 2 Inh "8 

■ Permanent tenancy — H ih ^tor h 

Inn of forfrilure on Ira ftr — HolJiny tat itl ii 
j-fr fion The word salealle m W> of the 
< n il 1 roccdurc Code mean »al able b> auction at 
fl tompiil orj ssle under the orders of the Court 
and not Iran feraUe by act/if j nrtie Where in a 
1 rmanent lease there was a condition that the 
landlord would reenter if tje tenant male any 
Iran fer of the land demi cU IltH that the 
Ua-e fori ade a sale bx the tenant but did not pre 
sent a sale bj the Court Ke hab Ciuvdrs I'Rs 
SUMK I \JAIUR Au IbsXXAS (lOU) 

19 C W N 1182 

Right to fnture maintenance mtlmi 

I J (tUoimtre net o 1U * tr — ^o»l / Itlt/ to 
tr r0l>) 1,1 I Irorfhrt Cod — 
\o r jft fo oppoint r i fo te*f rt »f t if 


CIVIL PROCEDURE CODE (ACT V OP 1908) 

— eontd 

s 60 — eonid 

O \L T 1 Cml Procedure Code A mere right 
toieceise wamtenance in the future at certain 
rate tixed by an agreement is not a debt 
within the meaning of a 60 (1) Civil Procedure 
Code It cannot be attached in execution of a 
decree uch a tep being prohibited bv a GO (») 
Civil 1 rocedure Cde and as there can be no 
attachment no receiver can be appointed under 
O \L r 1 Cml Procedure Code to collect the 
future allowances as and when they fall due for 
satisfying the decree Aanammal x The Col 
/fctor «/ Pnef inojxjfy ‘*0 Alad L J 9i and Tara 
Sandart Deb, v Sar^a Charan Baner/ee J2 C L J 
HG folloixeil Rail e 4nnapurnt Aaehiar v 
8Ka>«Raf/a f htit ir I L P 3i Vad 7 consi 
dered PxiJkAXDi Miximsd i KrishsaS hiAiR 
(1916) I L R 40 Mad 302 

Defendant agncultarist consenting 

to sale of bis non transferable bolding and 
durcHinj louees in ertcution of decree — Decree 
ieddre application for attachment and tale—Judg 
incnt-ddttr ,} met/ oppot In a suit lor recovery 
of monex certain non transferable occupancy 
Jiolim-’s an'l other properties which were the 
dwelling hou e* of the Defendant who xvar an 
agruultim t were attached b fore judgment 
anl a dctiee xxas ja cd by eou ent under xvhich 
cn default bx the Defendant to pax the decretal 
mcncx in srrtam mstalments the Plaintiff would 
be cntithd to reab c the line from the properties 
an I I r on f th Dofendint and that the pro 
jcrtic ntla lict w nil lemam barged for the 
kcr tsi amount IltH—TheX ujion a proper 
< n fru tion of the decree th piojctties attached 
before jxtd^meut wire liable for the aatiafactioii 
of the amount of the decree and the Defendant 
could not in execution proceedings object to the 
attachment and al of the properties m execution 
of the decree Izni Bisxx xs t Haradbv Dxa 
Acapwalla 24 C W N 575 

Insurance Policy— Traiij/er of Pro 

pot/ Act (I I of m>) 5 ih—Tru 1 Act (// of 
l\ ) — r oit act \ t {l\ of IS ) s ^ (i) — 

1/ Tint Ito.a Proper/y -tet (/// of Hi i) — Life 
/oltrj r/ I to be I r l/i be lepl ol II i /e of the 
I— ill el I nt of lie /ole/ fiy II » d /ment 
1 1 of II dec a i I ir I — s tb/ll , i low of 
H ar I }<}< a de (m t n II U If jKit r j teat not 
hibl to — D I ot I \ policy 

of in uraiKc effected I \ the a sure I iij on hn oxvn 
1 fc wa expre ed t be for IJ e lieneht of 1 is wife 
x-ub equentlx uj on the dextli f the a iircd his 
judgment <r ilitor having attaci ed the jvbcx 
hi wilciw aplbed to ra e the attachment Her 
wppbcatKWX lieing tejestv 1 I e filesl n suit for a 
declxratiun that the pobev was not bable to attach 
msnt m execution of the defen lants decree Util 
di mi mg tic euit that under s 60 of the 
Cixd Pro elure Code ( \ct ^ of lOo^) the poicy 
was aUachalle a asccuritx for monex or BaJeable 
jroperly belonrnng to the jul'Tuent Icltor over 
whuh be bai a di jnsinp j wer winch be mi^hl 
exerci e f r hi own Lenelit The pci ex was a 
t ntract L tween the !c«a«ed and the liiBimnce 
Ccmjnnx cxjre' e<1 to be for tbe I.enefit of the 
wifeoflhea ured whereby the Corapanv promised 
on jToof cf tl e d ath of tl c assurtxl, to pax the 
pcdicx in Hies to the trustoe cr truMce wbo roial 
jw auwnnt«-d bx tie* x Acparale xmt 
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DIGEST 01 CASES 


( CSO } 


CIVIL PROCEDURE CODE (ACT V OF 1S08) CIVIL PROCEDURE; CODE (ACT V OF ISOS; 
— covtd — eojitd 


— - S 60 — conid 

and in default of trustees to tlic benefienrj (that 
19 the TOdow of the a «ured) and jf the bcneficiaiy 
bo dead to the a sured 8 heirs cveutor adnunii 
trators or as i{m« I nh s and until the ippoint 
ment of tru tees on behalf of the wife it was in 
the power of the assured at anj tinie to put an tud 
to the contract b cci ipg to pa\ thi jreima or 
otherwise to defeat the expectation of his wife 
bj nssifniing the policj to o creditor Ife coidd 
direst himself of bis beneficial loicrest in the 
pobey onh aRsignmcnt m unbnp as jaonded 
by e IdO of the Transfer of Property Act 
(II of 18S2) or signed declaration of tiust as pro 
\nded by s o of the Trusts Act (IJ of lSS2f 
He had adopted neither course The policy on 
Li 9 death therefore fo r cd p rt ©t estate 
the right of action against the Companj being in 
his esccofora or other representatnes nntr-iro 
melled by any trust m favour of his wife Harried 
Women 8 Irnpcrty Act (HI of 1874) is not appli 
cable fo Hindus There is nothing in the Contract 
Act (I\ of 1872) to 8how an intentioii (hat a per 
son not a party to the contract can sue on it *a 
re Flaull Ch D 60 B/it/oji r tMtntrayi 
J Rom L R Simn I v Anaftkanal) a 1 T R 
6 Mad SSJ Chtnnaya Faa r Remoya J L R 
4 Mad 137 distinsujshed Soakkar \isit\A 
’?ATn t tJMABAt (loiw) I L R 87 Bom 471 

'——“8 eO(c) agrtculiansts— Dcl/an Ayrt/'«I 
Uircste Rehe/ Ait (A f II of ISTO] t 2‘*-^Peer<e— 
EzeetiUoti — dgrievlturul — Sztmption from habtUty 
to Qliachmtnt or sale^ \Utncc of froof of ticmj4ion 
—Jiimsdietton of (bi Court to o dtr ah S 
CO of th6 Civil Proctdiiro Coda (Act V of lOOS) 
lajs down the general rule that property baWe 
to sttacbment and sale in execution of a detree 
IS lands, liou<es etc belonging to tho ]ud meot 
debtor An Agriculturist in order to resi t the 
application of that general rule must prove that 
ho belongs to tho prmleged claM so as to render 
B 22 of the DeJvhiian Agnculfurisls Pelicf 
Act (Mil of lSod\ applicable to his case. In 
tl 0 absence of such proof tb* eaemption ftota 
Uabdifv to attachment or sale docs not cn t for 
tho I urposo of esCeution proceedings and the 
esccu mg Court has therefore complete junsdiclion 
to maLe tho onler for sale huATAiAit A’eA^D^\M 
r GonBU(1012) I L R 37 Boa 4J5 

— - , , ■■ ■ — 4gTlCull1lT^^{’ mmn 

tng oj A judement debtor put in an application 
before a bubordmsfo Judge claiming that his 
house attached in csecution should not he Fold 
Ly reason of tho pcov isions of s 00 (c) of tho Cis il 
rroceilore Code J'^OS as ho was an ogricnllunst 
The lower Courts dismissed the application on 
tho ground that tho judgment debtor bad cea«f I 
to bo an ogTicnlturist in tho ordinnrj sen e of the 
term hr (1 had I ccome a mere agneuliuraJ fslonrer 
On appeal fo tho IfiRh Court IlrtS that the 
jud^jUient ilrl lor Fhoiild ho protected from the 
attachmrnt of the hou»o ns the term agrieoltiinst 
as u rd in e CO of the Cn ij 1 roceduro toile fIiduI 1 
bo hell to include j cr#on minced m cwltnaling 
tho FO I for leiuuniration nhlfuih thev niaj 
I arc no f roj rietnri interest in fJi Foil Jirt trc 
HcOtlC r h AIKIM Si B VVA (1017) 

1 L P 41 BOm 475 

— } jtci f 0 / iffWr— 

itoftyng^ — cultHf il « loufe oof op; rfra r f In 


S 60 — coidif 

hta holding Held by RicnarD^ * t J and 
Ttoball J (UtvEitji J disaentunie) thH 8 CV 
of tho Code of Civil Iroceduto wUI not operalc 
to bar the sale of a house belonging to an agri 
cultun t in execution of a decree on iBOrtga'’C 
of the same if such house is not an appurtenance 
of the mortgagor s hold ng v bich 1 c is prohibited 
bv law from mortgaging or trin-ferting irr 
La’ll LRJX J the Legislature cicarlj intended that 
no Court should sell a house belonging to and 
occupied by an agneiilturisl provided that the- 
hou t, i of the description mentioned in clause (f) 
of the proviso to a 60 Code of Civil Procedure 
and It makes no difference m the powers of the 
Court vihethtr that hou e wa* mortgaged by the- 
asiricu'turi t for his del t or v as not so j^ortgaged 
Tho proviso forbids both attachment and sale that 
13 where an attachment mu t precede a sale it for 
bids atfachmenf as well as sale and vrhere attach 
ment is not a prebnunarj step it forbids sale 
Ram Rial v \arpa( Sirgb I L R 2 3 All 1 u 
referred to BaoLA \AiJt t HirSASrvrAT Kjsnori 
(IPII, I L B 34 All 25 


■ hreenhon oj d'cree— 

Altackment^Objechon Hat attached property i» iht 
hovte o} an ognctiltUTi i-^Judjmeat debtor both 
BanjimfiTf ond agntvUurtsi—Dnrdtn af prooj 
Hhcro a judgment debtor whoso house was 
fttUebed in e'lvcuUon of a decree took objection 
that tho house was the hou«o of an agriculturwc to 
trbirb 9 60 (c) of fbe Cede of Ciwl Procedure 
applied and was not sii'ceptible of aUachiaent 
end It was found that tho judgment 
both an agricultunst and a aonnndar iitla tMt 
It fat on tho jiidgment del for to prove that the 
house was slrietH of the nature contempHted by 
th<.proM.K>r of! C0(el 


- - J.Tfmrfi-”’ attathmul 

of rtyriCi/2/«riJt a 7 onte—- iyntuhaTitt who is—Pfen 
tlanntng txtmpUon must it stt up fl»'d j^iroied ly 
judgment deltor The aprJcuUunn uho o house is 
protected from attacliment by s CO Ic) of the Code 
of Civil Procedure » one belonging to the mass of 
coromon agriculturists that oto Inowti in Beocal 
who 0 main source of livelihood is by cultiiation 
I e tho raiyat who tills tho fiehl The plea that 
he IS an agricidlunst within the rocaning of the 
Fcvtion Las got to be set up and proved by the 
iwlgmenl debtor AsfOiATnia Savkar » I 
iliiiMiD Cirowonnii (lOlo) 20 C W K 8*4 


g -- Rreeiilioa o/ deetre 

■Sale i« erecBtioM — /louse of an cgrici I 
lurise — Objection not tnltn at time oJ sale but in 
nujnter loo ««'t for po if fion bj fAe aicet on purcha 

«r r toppel Hell llaf ajndgnirnt debtor who 

could and oiiiht to have roi‘>cd objections to Ui< 
•alo of h's property at tho time of the sale cooUl 
not bo permitted long after tho sslo had been 
conSnmxl to roi o tho same objections in answer 
to a «uit Iv thft auction purchaser for po 
•essinn of tfio projicrtv purchased by him 
Om dr Jos Pam J / R £J AH C72 Fanduratg 

ihfiojt / fiCiiic V / na/nnii Coiied /ura^ III 

”S Jom I ^ and Dmarln \oth J a! r Ttirini 
Santar/oy J L J 34 Cah J20 followed LAl-V 

'“"■’■'"'’’’■'""'Tt B «An cec 
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DtGCbT OF C \St,s 


( C-'2 ) 


-CIVIL PPOCEDURB CODE (ACT V OF 1903) 
— — s 60(1)— 

— Mah Brahmani — t > “la h 

(/ dicrce — T/iinyt not t i >l'f f allihafiland 
fil in cztcutio I The i)i <- of a »|j* tifi^ tin 
o a fcirf a harji i a ri lit to nerlornt ptraonal 
f rvicc and as icli i eveiijit from nt 

and a’c m execution of i dc rce under the prort 
-sions of 8 CO cl (/) of the to I of ( ivil Procedure 
D irgi I ra nd \ re»/t ill WreUj \otri 1SS9 
Ifg followed r j i tm \ f a ( h J L H *3 
Bom 131 referred to Dirns Ip\3w> • Susy 
BiirdOlO) I L R 41 All 056 

s 60(g)- 

Ste PE^«ro^ Act 1*-"1 « 11 

I L P 28 All 218 
— ^ ■ — f*ra»il o/jayir uSefAer of 

rcienue or la id — Grant wlulhtr al ^ol tit or for mam 
cnante — Poltheal ptniion \ CoTcmment aanad 

porported to prant the taluka of a certain 
parfrana topetlier with the lands eultieated or nn 
cultivated to one K for life as revenue free jagic 
by wav of maintenance and went on to say that 
-after the death of K the said ilaka will continue 
to stand m the names of hia ohddren and grand 
chddren as a permanent xcmindari assessed to a 
light amount of ]awa Held that the grant to K 
was of land rather than of revenue charged on the 
land and was not a political pension withm a C0(<;) 
o! the Ciyil Procedoie Code The word jagir 
prusaiily points to occupancy though, it may bo 
oeenpaney of an oEhee such as that of collector of 
rerenuo Where however n jagir held for life 
«nly ts as m this sanad used m contradistmction 
to an ilaia held as a permanent zammdan it u 
an almost necessary mfereneo that the occupanev 
-referred to is an occupancy of land That thouch 
the grant to K was expressed to be for his mam 
denanee it was not m tho case of bis descendants 
That in the hands of the latter the subject matter 
■of the grant was liable to attachment m execution 
of a decree Saepia Bai t Kafiz FATtMA Bcotrsi 
(1917) 22 C W If 577 

S 60 (i>— 

See 8 CO 2 (6) 

PuWic offictr — 

Extent on of decree— Limitation — Limitalion Act 
ilXofim) Sell I Arl 18” el {G)— Attachment— 
Paj of o/Tcer of r«?alar forcei not altaeiable — 
StatuUidiibiG Fiet Cap LMII e 136—Slal>ile» 
5S dj 69 I ie< Cap V « 4 An officer of Ilie 
"Majesty s r gular forces serving m India «s not a 
public officer withm the meaning of s 60 of 
the Code of Civil Procedure 1908 Tbo pay of 
Buchan officer therefore isnotliablotobeattached 
m execution of a decree of a Court m Britishlndia 
Ctlevita Trades Association y Rylani I L R 
2tOalc 102 andirafsoav Lloyd I L R 25 J/orf 
40” referred to LecET n BAFSOpUypxnlKDiA 
iniTTEDflOll) I L R 33 AU 629 

But see ATTicmizvT 

I L R 43 Eom 716 

■ - ■ " s 60 — (nV— dniii/ifr/ made 

jaynWe per onallj to judgment deltor hut efarged 
on properly f maj be attached and sold in exfeytion 
— mini on al enal on illegal— Spendthrift Iru I 
u-fen t'tlnf intofun/ari/ ml o/— Z) rre/ioa in eaecK 
I on for payment of o«nw ty in Court »/ raid — 
Annuity charged on properly diilinguisledfrom 
eoienanls lo pay future maintenance P finJing 
htmscH unsblo to pay his debts conveyed all Lis 


CIVIL PROCEDURE CODE (ACT V OP 1908 
— conld 

jroperticsfor consideration to his son who assumed 
tho payment of specific debts and agreed to pay 
to p a, monthly sum of Rs 4 000 payable on the 
hr t diA of each month and two annual sums of 
rs2 000andRs 1 ‘*00 respectively These sums 
were made first charges on a portion of tho estate 
conveyed subject to tho then existing mortga-'es 
executed by the vendor In the deed it was fur 
ther provided that the allowance was not to bo 
-alienated by the vendor in any manner and that 
the sums as they fell duo were m no circumstances 
to bo payable to or demandable by any person 
other than the vendor The respondent having 
obtained a decree for money against P applied 
for attachment and sale of the right titio and 
interest of P m the monthly allowance payable 
from and charged upon the estate in the hands 
of tho vendee P objected that the right to the 
annuity was not saleable property within s 60 
Civil Procedure Code The Subordinate Judge over 
ruled tho objection and issned a prohibitory order 
directing (he payment of the allowance into Court 
periodically as it fell due Held, that the right 
sought to be attached was saleable property within 
(he moaning of s 60 Civil Procedure Code, being a 
Tight to receive money charged upon properly and 
eoforceahle if necessary by sale thereof It was not 
a mere right to re^eeive future maintenance withm 
cl (n) of the proviso to that section That the 
clause making the allowance inalienable and pay 
able only to the vendor was an illegal restraint oa 
abenation and did not even if considered valid 
os being in tho nature of a spendthrift trust neces 
sanir imply a bar to involuntary alienation at 
the inatance of creditors Tliat the dueotion for 
payment into Court of tho allowance as it fell due 
was contrary to law the judgment creditor being 
entitled only to bring to sale the right of the judg . 
ment debtor who would therefore bo entitled to 
take out the sums already deposited in Court m 
ursuance of the erroneous order of tho Subordmate 
udge PAnuAXUFD Stvan r Pajia Pkoshad 
Mohi(1912) 17 C W N 662 

- . - ExeevUon of decree — 

Right to future nainlinanee — Tovnger brother 
pvt in p>ossession of eertain property by ixay of 
maiatenanee — Mode of tahlhg out execution against 
such property Under a family arrangement bo 
tween two brothers the vounger was given certam 
villages in lieu of maintenance The grantee 
was to enjoy the income of the villages during hu 
life without power of transfer and at the elder 
brothers death he was to become full owner 
Held that such property was not exempt from 
pro ess in exeention of a decree against the life 
tenant hut the prop r mode of execution was not 
by enie of tho life tenant s interest in the properly 
— whatever it might be worth — but by tho appomt 
ment of & receiver who might administer (he 
propertv on behalf o! tho Court and apportion the 
moome between the creditor and the bfe tenant 
SrvDAa Bibi t Paj Ivpab Nabaif StFos 

I L R 43 AIL 617 
■■ — \ mere right to future 

mamienanco is not pro ccted from attachment 

pAtAKAVDI >fAMilAO C CuTSaOBAV KELOTTI 

«fia*d Am I L. R. 40 hlad- 20^ 

8 60 Snb * 2 (h)— 

Ares 60(») 

''te Abmt 

^ 42 Bom 363 
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DIGEST OF CASES 
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CIVIL PROCEDURE CODE (ACT V OF 1&C8) 

— contd 

s 60 SuIj s 2\b ) — coHtd 

Imy Ut JSSJ {if 

«t 45 ifct c SS} 63 J35 onrf !00 6>tb tee S o« 
mmndei by Armj Annual Acl IS05 {SS A SO 
1 ict c 7) s 4 — Offtrer cn the tnd «« Corps — 

Moneydecree — FzKuUon — balnry noil aUetoaUnch 
meat K K A ( o filed a lut andokttinett 

a decree ior a earn of monev a{.a«n i Major D an 
officer la the ladiau Aran Thev uh wjuratly 
attached a reoietj of that olfiecr 8 pa'v uniiir Ordir 
XX! rulers ol the Cnd iiocedure Code oml >n 
pursuance of such attachment the Deputj Controller 
of Militarj Accounts icnnttcl such mojclv to 
the Shtrill of Bombay who bad paid out a por 
tton of the moneys received by him under Aft srs 
K. K b Co s attachment and had in hi hands a 
further sum whicli m the ordinary course would 
hate been paid out likewise when Major D too! 
out a summons calling on the phmtiffa to show 
cause why their attachmtnt fhoulil not bo rai ed 
and the sums recovered thereunder refunded 
Held that Major D under s 100 «ub ee 8 of 
the Arny '\et 1831 \ras an offiter of Ifia Mnjc'fj » 
Regular I orces and under 8 ISO of the \rmy \it 
1881 and s GU o! the Code el Cud I needut*. he 
ocas entitled to rcccno his pay niihont any dc 
duction and that the aitachment mu t le rai cd 
and that the ''htriS must pay **0 Major D ilia 
sum ritctxtd bv him under rttaehtaent and 
not tetpai 1 away Iff Aandr DoiircAifr I L i 
37 Bom ai plied IhU houoicr that as the 
moneys actually paid out to the ctccut ion creditors 
had not been paid out under coercion oi under ti 
mistake of fact chouith poMibh under a niHtake 
of law Majir 1) was not entitled to a refund 
of such momy Kim Ki>o A Co t Muon 
DaviososUOU) 1 L R 38 Eom C67 

1 ,„j if, jss^ 

d. 45 1 ict ) JS6— O^r , r? Balish tftny 
eentny tn hda — Ma j / ~~Etffutio« — 
Salary not I ihh Ic uU i hm nt s j ft (£) (f,) 
of the Ciiil Pioccduie f <d (VnA of lOOS) leaves 
the proTieioBs of the Srins \ct iSfo (-14 &. 4a 
\ let ) untouched s lit i ibi \rmy Act ISSo 
(44 & 4o \ict) atmnd d in Ki protidc* that 
the salary of the officer m tii I uiisharmy seramg 
in India ehall be j iid to bitii without deduction 
unless the Lej,itrlatuif iiilnhabi tlirecUd to the 
contrary in that bcl alf Then » no laor jn India 
which expressK oi by neccs an unpheation directs 
that such officer 8 fcalnry i li ble to attach 
ment in execution of a dccne \ elcjU'.r r 
Bor7tcmER(l91-) I L R 37 Eons 26 

Ej Cl (,fj„ ff ^rtrtr — 

Altachrietil — lay / ofjic r m the Indian Armj 
Held that the {ay of an ofiieer of tbc Indian 
Army may* bo attach d in eyieiition of a decree 
against hm to the cm nl of one half L rly v 
Th Banl of L pper In I a L mil d I L R ^ 4,11 
529 distinguished Pm \ Vurro » f Co "3 
Indian Ca ca935 followed llyy r I yMCllASDAR 
1617} I L R 39 All 308 

s 63 (18S2 Cod s 235)— 

•Jee RyTEinLE Distpib'CT' on 

I t R 46 Calc 84 

■ JDe^ii fioa of drerre 

—Borne properly attached by both Ciiil and Beienne 
Courti — Bate n eiccufion. of Beienut Court decree 
— ductyon yiircAn^er entitled to retain poteesaiorer 


CITO PROCEDURE CODE (ACT V OP ICOS) 

— eo»t! 

—‘-8 63— ronfd 

8 C3 of the Code of CiTi] Procedure only apples 
ea betueea Civil Courts of different grades or as 
between Revenue Courts of different grades It 
cannot apply where the conflict u between a Cml 
COiUrt on the one hand and a Revenue Court on 
the other ITenca where the same property waf 
attached in CTCcution of & Civil Court decree and 
also in execution of a Reienue Court decree but 
was actually sold in csccution of the latter it wax 
held that the auction purchaser was entitled to 
retain possession non obstante the tiecreo of the 
Cisil Court and the attachment thereunder 
Bayhubar Bayal v fjaiiie Lai I L jt 2^ AH 
IS"* followed PosuAV liAi. t jlcnAsmyO' 
hUsnsm Ati Kjian 1 L R 43 All 612 

SS 6S and 73 — When the same pio 

perry was attached by tnoCoiirt<< ono superior lo- 
iho other Held that the claimant in the inferior 
Court was entitbd to rateable dibtributton in 
rc pect of one of hu decree* in yvhich there ua a 
prior attachment by him but not in another ca o 
m which the ntiacbment was suhsciuent to that 
affected in the superior Court An application to a 
suj crior Court fot transfer of an execution ca c 
to Uself from an inferior Court cannot 1 e treated 
as an aj plication for cxceutioii to the superior 
Court withm tbc meaning of s '3 Iojuspna 
KcaiAROnosJti rasiTyTi Rsnebjel 

S5 C W K "40 

s 64 (1882 Code s 276}— 

See 0 \\I n 53 S6 C \V K 544 


Bee Attichment jv Execmion or 
UONE\ orCftEE 


I L R 44 mi 232 


Effcel <i/'-~dttaeJl»i«»< 

o/landljott{l«rct loldfr—drjhMiotiforratiotle 
d eCnbuhon by other decree loidere— Satisfaction t/ 
allaehtng dtcre holder e decree ly 6ulscq»etil jrttne 
ahanatiott of the land attacl ed—The oUer dttrtt 
holders cannof unptnch tie n?i<«nt(Oii Mhcrc a 
decree holder ntlachcd land in execution of hi* 
decree and the other decree holdcTB applied for 
rateable distribution without attaching the land la 
execution of their decrees and sul cfjuenth ll e 
judgment debtor alienated the land and paid off 
the attaching decree holder Held by the Full 
Bench that the other decree holders were net 
entitled to qucetJtin the nJienation under < 64 of 
the Civd Procedure Code Vina Am an Libt t 
brjoj&ityhBidhiria I L B diCok rS’ relied 
on, Lffectof rxihination to 6 64 Civil ProcedLre 
Code considered Ann sarsTAi CaETTun t I xia 

iuLsi i iLLsi I L B 41 Mad 2S5 

Altachme-nt— 

Claim for rateable dislribniicn — J rnafe alieraticn 
not impeac/ailo by appheaCton for rateable distnbi 
tion unless It hay fimsel/ attached the property 
elaiiMd Held on a construction of the evplan'i 
tiOQ to s 04 of the Code of Cjm! Procedure 190h 
that a person claiming rnfeable distribution of 
8*a^s cannot get the benefit of it unie** lie has 
kimaclf got nn attachment on tbc a«cts from 
yxbich he seeks to benefit The mere fact that ho 
hao- filed a petition asking to share in the distribu 
tion IS not sufficient dnrmmalsi C/et/iar i 
Pipji I L B 41 Had .G5 folfoncd 
Alma Aamen Pibi \ Bjoj Sinjf jOidhiinOr 



( CSJ ) 


DIGEbT OF C4S1'' 


( CSy ) 


crra. PROCEDURE CODE (ACT V OF 1M8) 


CIVIL PROCEDURE CODE (ACT V OF 191 


s 64 — cortf 


S 64 — conld 


I L ] 4i lofe CG nfirrc<l M Bm i iL i 
KcNDAvLtL I L R 43 All 399 

s 64 and 0 XXI r 54— 

iilaJmtnl of i 

MOiaJ/f /!• ft ti, — Ord r Jar all chmint madr 
Alicnaho tjj dgmiildrH lisriutfl I order 
bvt trfcrt j r flanaf 01 f llaclttett tahdifg tj — 
Proftbiha cgn nsl alie iilio i cffcrltte Jron utal 
date ^11 attacliment opmtrs a \a)i(l prohibi 
tion a 1 n t alienation of the attached propcHj 
enh fr< 111 tJu date on winch the note ar\ pio 
c* mati n is niaic ard ctij j of the order aftiacd 
as cortcnijlatcd in O \\J r o4 C>m) 1 rocediirc 
Code \ Poya 1 tdda Batapfa 

J L P J- Mod SGa approved 1 enlofoavfchia/ 
T ^ (Plata Sm/ioA 1 L I ■}'* 3Iad 1 dutm 
gill bed ] tplolachtlapalti linn \ Kametuaramme 
1 L P 41 Mod 151 and Aoiiai Aofa iled 1 hi 
7 C 55"* referred to t Akina 

CIIE 1 XA 3 I I iLLAi (1919) I L R 42 Mad 844 

• (itlacfimeift tcien effto 

fire ofieiafioii An attachment of laml 

arbich M ontj ordered but not commimicated to 
the judsment deltor bt the i uc of a prohili 
torv order under 0 \M r of Cinl Procedure 
Code doea not affect an alienation made before 
the judgment debtor has knowledge of the pro 
babitorj order PuiA’fA^AKtui: t Bo\ a I Etiox 
Basarra (I9]<)) I L R 42 Mad 865 

■■■ . — Pieeulion of detrt — 

Purc^R e by decree foUtr — Ipterest — Time u/e»i 
ditrtt If fftlu/ird— Con Vernation of eale A decree 
the fatitfaciion of which has resulted from the 
decree bolder himself bidding the full amount of the 
fame at the execution s-il is not actualU eati 
6 ed until tl e sale haa been contimed If there 
fore the decree carries mtere t the decree holdci 
IS entitled to claim interest between the date of 
the sale and the date of its confirmation Cane / 
V Pi re/ obtain I L B 33 Bom 311 31C referred 
to Kimlil in I 411 IAS t Goxt L Frasao (l*i| 9 ) 

I L F 41 All 526 
8 64 0 XXXVUJ r lU—AUachmept 

before judgment ecopc and e^erl of lectwn tjhmtled 
onlj la Iramacl on eubeeguent to utfachment — Con 
Irael to $fU oiferei »n/o before nllaehment bvl epeeifr 
oWi/ rer/ormed //ereo/Zer o d before treevlior talc — 
Pure/ iser ot <«cu low «o(« a id purrRosrr wd r 
conZrnef to tell re pecliie rigfli of The plainti s 
attached the disputed propert) before judgment 
and purchased it at an execution sale Lefore the 
attachment by the plaintiffs the debtor had 
executed an ocreenicnt of snlo in re poet of the 
same propertj m fasour of the defendant which 
was fol’owed bj a. suit for specific perfonnance 
In pi rKtimce of the decree m th s suit the Court 
hefor tl e ditc of the execution s-tle executed a 
lalali ccn 4 cMne the properts to the defendant 
who nl o cl tamed pos e ton I efore the sai i sale 
Before tlie jilamtiff purclnsed at the execution 
sak he I nd notice of (he a rccnient under which 
the fiif iidant 8 purcVia c was n adc Held that 
the proMsion m a Of of the Civil Proeoilure Code 
IS for the protection of a creditor only acam t 
tran actions subse<iuent ti the nttaebnent and 
the defrii'lant s purchase must j rev ad Thereisno 
reason to hold that the proM ion in 0 WWllf 
r 10 t limited to rights in rrm That thedefend 


ant hid a right to have tlic contract to sell speci 
ficalK performed and under s 489 of Act MV ol 
IS&_ corresponding to O WXMII r 10 of lie 
pre ent Code that right was not affected by tl e 
attachment 5 Iad 4 \ Me itA> De t rEDATiSlOHAti 
PoDDsi (ly)a) 21 C W N 1*8 

8 65 (1882 Code a 316)— 

8fe‘>4LEFOi snruRs OF Pevenuf 

1 L E 4D Calc 81 

Purefia « Ly decree 

holder — iB/creaZ— fime u^ei* (f«re« la #a(iaj7<i — Con 
Jitmalion of sale A decree the satisfaction of 
which has resulted from the decree holder him 
self bidding the full amount of the same at the 
execution ale is not actually eati fieil until the 
ale has been confirmed If tberefoie the decree 
carries inteie t the decree holder u entitled to 
claim mtere t between the date of the sale an 1 
tbe date of its eonfiimation CniiesAv Pvriholtaii 
I L B 3i Bom 311 referred to Kjultllf 
PanUAhS I GOKULlltAStP 

1 L R 41 All 52 


— 8 66 (1881 Code 817)— 

5re f 47 I L R 44 Bom 851 
See BevauIj I L R 43 Calc 20 
•J e (hviLPitocEPiSE Code 1882 s JI" 
1 L R 85 Bon 84a 


*.feHi''Di. Lsw Joi’rrrAMiLi FitorERiv 
I L R 49 All 1S9 


Are ‘sviE IV Execdtiov or Decree 

I L R 43 Mad 643 
Set Title 23 C W K 601 


/lucfion sale lu the 

name of defer^dant — -Ijrecwenf to sell half slurt 
to flaintt^ after safe cerfi/icofs is oltainea—^alt 
ulethtT beneiR ) — Agreement sw 6 seji/ent to sale to 
eontey — ^nif for specific performance of latter 
agreement nhether barred llhere the defendant 
agreed that certain immOTsblc property shnuld 
be purcha ed m bis uamc in Court auction anj 
thvt one halt of it ahould be coneeyed by Un\i to 
the plamtiU after the Bale certificate was obtainrd 
and under an agreement siibeequcnt to the pi r 
ebaee the defendant agreed to execute a ngi 
tered conveyance 7/e/rf Iv the Full Bench tn 
a suit being brought for Bpccthe performance cl 
the latter agrecruent that the suit was not barred 
under a fO of thp Civil Iroeeduro Code Trv 
EiTArPA 1 J 4 LAIIA (1919) 


I L P 42 Mad. 616 

FitcuUon of dertr— 

Benomi purchaie — Clnim ognintfetriified pjrtla ft 
but not by repruentat le of the real pacJlc er Tbe 
widow of one Bhola \ath piirchi ed a hou e at a 
Civil Court auction sal m the name of her son ir 
Uw Bxidco and incorporated it into another boc » 
left by her hu land who had died sonless, (in 
her death one of her daughters ilximed tlieloi 
ns an heir of her decea e<l father The son in i."^ 
in who«e name the hou e was purrla e<J m JJ 
tbt jlea that he was the ccrtilicd accficnr'^ 
chaser and tbe suit was barred by $ g|t' 
the Coife of Civil Procedure Held tjjj 
pbintifi did not claim through the * 1 *. 1 , 
throneh the widow J her hxil ,1 



( CS7 ) 


DIGEST or CASIS 


( CSS ) 


CIVID PEOCEDTJRE CODE (ACT V OF 1908) 

— cortld 


CIVIL PEOCEDCEE CODE (ACT V OP 1008) 
— eonld 


- s 66 — conld 


• S 66— 


BU!t did not come wUhm tiio purview of b (X 
of tie Code Ran \arainv iloftoKiaJi I A a 
Alt 82 distinguished NirAOT Dei v 
Dei (1013) I L R 35AU 138 

-Suit bs Unt^iary 


aiMtitt benam^ certificated piircha»er al Court »at 
M-\en lut Where a JIahomedan falUef 
bought land at a Court sale with Ine money in th 
name of one of b's sons settled the same wi^ a 
tenant who attorned to h»m and paid his heirs 
rent after- his death Ueld in a suit brought by 
the heirs other than the certificated purcbUCT 
Bgamit the tenant for arrears of rent 
certificated purchaser a pro forma Delenaant 
ia which the tenant alleged thst ho was bound to 
tov rent to the certificated purchaser only and 
the latter supported him that the suit was riot 
barred hr s C6 of the Civil Proccdwfo Code 
Msiummad EM4IlTVl.Li SmcAB t 
Omm Dll 24 0 W K 61 

Ciwi Pfoeedure Code 

Uct XIV of 18S2) SJ 316 Sr—Sait/arde^taration 
tf title agund recorded purehaatr at tzecuUork tale 
of ouetioa purchaser wksa acerttof— 
plate of aale xalue of—ConalrucUon of efafute— 
Amendvig 4ct— Retrojpeeiite opcr<ifiaa— V «ko 

KiChti An execution sale was held and eon 
firmed when the Code of 1882 was in forco but 
the sale certifioato was issued after the new Code 
of 1008 came into operation The recorded put 
chaser convoyed tho propertj to another PJtson 
and the plaintiff sued for a declaration of hw 
title to tho properta on tho ground that it was 
ftnrchased bv hm m the name of the wotdea 
pufchasir U frf— That a sale certificate does not 
create title but is merely evidence of tUlo and too 
tula of the purchaser accrued under e 316 uom 
the date of the confirmation of the eale That 
the suit was not barre 1 1>\ s C6 of the Civil Proce 
dure Code of 1*^08 uhich is not applicable to w 
txeeution purchaser whose title was pcrfwted 
when 8 317 of the Code of 1882 wav m force 
Both 8 317 of the Code of 1882 and a 66 oi the 
Podo of 1908 altbou-h placed in a Code of Proce 
dore impose in essence a senous restncliMi upon 
the title of the real purchaser at the execution eale 
pRouoTtio Nath Pal CnoWDHTnjT t SAORt'i 
Dost CnowniroHAKi 24 C W N lOll 


Siueik JhodhoTia V OuneiS Chandra ^ p B 
I Jt 317 (P 0)il873) referred to Thefadura 
of the ellegcd f-enomdar tho certified purchaser 
to assert bw rights against tho real purchaser 
<Iu«n!C the latter 8 possession after the auction 
purchase cannot be regarded es a waiver or transfer 
ot tho rights Monappa r 5«rappa i LR U 
Mad 231 (1880) disapproved Piefiau ^ 

m 7. / i ® sSvili )?5 (1001) lolloTOi 

Tlio titleof the certiEed purchaser was estmguished 

ba three years possession of tho 

Alleged real purchaser under the 3rd Schedmo m 

tho'Bcngftl Tenancy Act and t^ 

A title by adyerse possession Hamsk CRAMiaA 
GciiA t h.EirrxDSO RrMin 

- fiindit law — Joint 

flsnrftt family^Kxtua of •» « 

familu-^Properlr/ purehafti benanti by father »« 
L »,/. C.rt.u. property P”" 
at an auction sale held m execution of a decree 

hr ito foitn >» » i?“‘ (iTIiLinrto 

eh» name of his wife After the death ot lae 
father one of the eons surd for a declaratjOT that 
thi woKrta 80 purchased was joint family pro 
ticrt? Imvina been purchased from fomt family 

ffis m the name of a mefflhM of Ibo ffouly 
SrW t^ot females so a joint Hindu fai^y not 
r - of the family m the KDse of having 

Sup . “ Vh. i.»>iy p-perty ‘5» r?' 

rSrH'rffi'eap 

Bemmi «u£ho» pur 


Agreemefithy certified 

purchaaer to comeg property — Sail to enforce *f 
nainUinabh S GO ot the Civil Frocednrs Code 
docs not affect an agreement 8ubse<i«ent ^ the 
parchase and a suit lies against the certifaea 
purchaser for spe ific pcrfotmaace of *w®h an 
anreoment I'entifappa v Jalagga I L K 
Mad {F B) {191S) approved RaMatkai 

\ADivEt.cr Mouauae I Pekia Maxim a Muds 
UAE 24 C W K 699 

Certified purehaaer 

sml agaiml if barrcd—Rtal purchaaert possMSio* 
~C rUfti parckaser a failure to asaerl right wAe 
llier amoufiU to leaner or tranfer The senerol 
langufl-o of 8 66 ot the Code of Civil Procedare 
( \ct V of 190S> 13 not restricted to fienomi por 
chases made by or on behalf of judgment *bttW8 
Ih man. Pros d Tla'ur \ Jadunondan Thakur 
’’0 < J{ A liT IDIS) followed Oan^ 

' h ti ”2 C L J 608 {P C ) [mS) end Bodk 


mtSt i wLi »“(r/ *'• .1/15./ npianH 

KTS i i"" rt«td«d 

pJreton M ’6" 

pTitS ‘fi 

pcrtiee upon the gronniF that ***? 2’ wre 

jurebases and the wSif were 

brnami transactions and that the 
the teal owners of the properties. Itjld that « 
Ke present Code o! Civil "f* 

a. 317 U the Code of 1882 applied and the eait 
•waa bMxed- Quare whether even under the 
fonner Code the interpretation placed upon e 
that It did not extend to a suit against the 
fetve from a certified purchaser was jo^cy 
SibUx Kvnwar v BhigoU I L B -J 
tefericd to According to **>*,^^^5*^ ^ u^/ 

the owner of property has declared it to ^ 
and has appointed himself as 
no need for any further 

eioa neither wU the conduct of a subsequent 



( c«a ) 


BIOEbT OP CASES 


( 690 } 


CIVIL PROCEDURE CODE (ACT V OF 190S) 

— tonl* 

■ s 68— <0 ltd 

mu aicaUi scceptiog bis appomtiuent under the 
terms of the tre^fiinma invaliditc the traj/ Abddl 
JSLIL t OurD ITLLAn KuA\ 

I L R 43 All 41C 

5 66 0 XXL rr SI 04 — 

fcy pureJia^er at Co rt eale before deposit of balanet 
to share rropertt/ irilh others — Latter s remedy The 
person who is declared to be the purchancr after 
the bids are concluded is the person in whose 
name the certidcato is to be granted under O 
X\r r 94 C P C. here the Defendant after 
haring bid for the property and paid the earnest 
money on his own account entered into an agree 
ment with the Plaintifla to buy the property for 
Plamtids and himself lointly in certain shares and 
paid tho balanceiD part out of money takenfrom 
Plaintiffs ffeid — That the case was not covered 

by the second proviso to sec CG of tho Civil Pfoce 
dare Code hut that the plaintiffs were entitled 
to sne the defendants for speeiGe performance of 
the agreement Plaint allowed to be amended 
accordinglv Babubsu SLsMiiL i Dokhina 
fetrwDABt NAStASCDEAWt 24 C W K 27 

s 68 (1881 Code a 320)— 

.. Allahabad CuilCourl— 

rover to order sale An ancestral grove with 
a house which has been assessed by Govern 
sent cannot be told in eiecotion of a decree 
throsch tho Coort but the Court mutt transfer 
the decree to tho Collector who alone has 
jurisdiction to esecute It I I R 36 Alt 33 

ss 68 70 t 14 0 XXL 101— 

Deeree^Ereeuiion by C«//«e^or— Coart functus 
offtto Jot thtUmtUin^EtfautUonofalUhefover 
conferred upon the Colltclor for sreeuhen— J/a/f«rs 
requirtng to be done tn etteuiion must be done by 
th Court vkieh pasted the decree After a decree 
has been transferred to a Collector for execntion 
tho Court which passed that decree is for the time 
being/unrtuA officio for all purposes of execution 
but as soon as the Collector has exhausted all the 
powers of execution conferred upon bmi by rule 
14 framed under s 70 of the Civil Procedure Code 
(Act V of 1908) then any matters requiring to 
be done and usually regarded as in execution 
must be done by tho Court which made the decree 
Fi/a T Chunilal I L T 31 Eom 207 referred to 
Aejcka BrvpAOcuv Km aNAJi(1914) 

I L r 33 Bom. 073 

ss 68 and 70 — Sch III — Ezemplion 

of a decree by Cof/'efor— Defei^o/ion to Asstslani 
Collector of functions of Collector-— Application to 
issielant Collector to tale action— VUre lire*— 
PenalCodeiAetXLVo/ISOO) s I'*S A obtained 
a decree for money against B In execution 
thereof certain immoveable property was ordered 
to bo sold and tho execution was transferred to 
the Collector of Bast! under s 08 of the Code 
of Civil Procedure The property was sidd and 
purchased by (7 D applied for permission to 
deposit tho sum decreed and 6 per cent of the 
jurebaso money lie next presented a petition 
iTing that he had made the required deposit 
f>uosequcntly bo put in a petition to tbo effect 
that some unauthorized person bad paid the money 
into the Treasury and (hat he bad been eompdiod 
to put hu thumb impre sion on a f lank paper wb<eh 
was u ed for the petition afore aid This petition 


CIVIL PPOCEDURE CODE (ACT V OF 1908) 

— eo’ild 

S 68 — could 

was pre ented to tho \s t tant Collector and tho 
officer ordered B a prosecution under a 182 
Indian lenal Code Held that inasmuch as tho 
Assistant Collector had no power to dial with B s 
applications except bv passing them on to the 
Collector 182 of the Indian Penal Code did 
not applj and the As istant Collector had no 
jurisdiction to order B to be prosecuted thereunder 
rMreno® t Bdajan Tewaei (1915) 

1 L R 37 AH SS4 

S 68 0 XXL r 100— Decree— Ere 

culton proceedinys iranslerred to Colleetor-~Sale 
— Auclum purc7ia*er placed in powession of pro 
perty— Application l>/ person tcronyly dispossessed 
to be made to Collector and not to Cntl Court- 
Collector not ministerial o/fcer—Jun^idiction — 
Cictl Court Where execution proceedings are 
(ratufemd to a (Collector and a person is wrongly 
ousted or diTiossessed under the Collectors 
order ho should apply to tho Collector and not 
to tbo Court complaining of such ouster or dis 
pcfisession. O \XI r 100 of the Cml Procedure 
Code 190S has no application to a ease where 
(he execution of the decree has been transferred 
to the Collector and ho has acted imdcr the powers 
conferred on him by tbo Local Government under 
a 70 of dm Code Raoho Chakdiubao t Uaitmatz 
C uArrpBAnAO (lOlS) I L R 37 Sou 488 
— ^ ss 69 and 70 — 

Set Sch. Ill I L R S7 Bou 32 

70 (1882 Code 820)— 

Setz.C$ I L R 87 AU 834 

' I-- Ereevfion of decree— 
Ancestral property—Safe Held hy Colledot and 
confirmed bj Commissioner — Sint i» CimI Court 
to set aside sale — Pules framed li/ Local Ooiem 
tncnl Wliere a sale of ancestral property held 
by a Collector in aeeordance with rules framed 
by the Local Goyernment under a 70 of the Coda 
of tSnl Prewedure 1903 has been dul> confirmed 
no suit will he in a Cieil Court for tha purpose of 
setting asido such sale Fabhat tm xissa Bint 
t SuTniAni PnABAD I L R 42 AU 475 

s 70 0 XXL r 7Z—rornbaj Citi7 
CuTtffar* Chap II cl 91 sub cL 16— Execution 
fToeeethnys transferred to the Coll ctor — Court * 
power to entertain application for have to bid at 
Court-sale— Set-o7 cannot he aUoietil b/ Court 
When tho execution of a decree Js transferred to 
tho Collector tha Court his no power to entertain 
an apph alion by tha d ore holder for leave to bid 
8‘ the an tionsalo it shoal 1 bo mida to tha 
Collector under nhAee. 16 of d 91 of th« Jlsnuil 
of Bombay Cinl Circolars Ko set ofl can he 
allowed cither by the Collo tor or the Court 
Sirarawts ^vpachariap JAotpryAarA (1918) 

I L. R 42 Bom 621 

s 71 aS82 Code S. 320)— • 

s 72 (1681 Code 326>— 

7fe DiEcmox or Dectieu. 

I L. R 1 Lab igi 

s 73 (1882 Cod s. 295>— 

S««3 2tC3 6 Pal L. j 415 

LL. 



DIGEST OF CASES 


( 700 ) 


CIVIL PROCEDURE CODE (ACT V OF 1808) 

— contd 

S 89 — contd 

and the operation of the Second Sihedule w et 
eluded by the words u'ed in s 89 of the 
Code Sa%o m so far as is otliemise provided by 
or bv any other Ian for the time bung m 
force which last srords are applicable lo O 
\XIII r 3 ilABAKirBAI t jAilN ABSI (1912) 

I L R 37 Born 639 
s 89 0 XXin r 3 Second Sche- 
dule — Paras 14 16 20 and 21 — Ctul Pneeduft 
(ode ( ict \lf of JSS~) f 375~^dndntn Ar^ttn 
lion Act (I \ of 1S09) ~li ftrenee to nrhilration utth 
out jRfencwfion of Court nkile suit pending — Pro 
Cffiire to enforce ounrd — Auard iot tthu'ilmrnt of 
nit under Oritr Will ruh 3 The plaintiff 
ued on the 11th of June 1015 to recover a Bum of 
]{« 5 J53 9 0 as the price of goods sold lo the 
defendant The difendant m his written statement 
pleaded inter aha that the goods aupidied bj the 
plaintiff were not of the fiualit\ agreed upon by 
the parties On the _lst of August 1915 the 
partus without the intirvcntion of the Court 
agreed to refer the matters in di j>ute between 
tiiem concerning the contra t re(piTed to in the 
plaint in re«pc t of which tho uit had b en £led in 
Jfigh Court to the arbitration of D and P 'I 
riio arbitrators made their award on tho 28tli of 
October lOlo whereby they awarded to the plain 
tiff a sum of Ks it 001 4 0 tuth interest at b per 
cent till the date of panoent The auard was 
filed by the orbitrators on the 10th of Dccerubcr 
1015 On tho loth of January 1010 the plaintiff 
took out a notice of motion for an order that the 
aljustment of the suit arrived at between the 
plaintiff and the defendant as stated in th» pl-un 
tiff's affidavit hould be iccorded under Order 
Will rule J of the t ivil frocedore Cwle and a 
decree m accordance therewith ahoulJ be i>a sed 
The defendant disputed tlie legality of th award 
( a two ground fiist that the arbitrators exceeded 
their jun diction and decided something which 
was not withm their power to decide and aeconjiv 
that they refused an opportunity to the defendant 
to call witnesses or that after tl ej had given him 
t> understand they would adjourn the matter to 
t lable him to call evidence tliev published the 
avard without giving him any such oppoifunity 
Hell (i) that tho pleintift had adopted a im>ii„pn> 
cdure in apphm, for a decree on on award nndev 
Order \AIII rule 3 (»ij That the defendant wras 
ntitled to be heard on the objections rai eil b> him 
under paragraph of the bee find Schedule of the 
f imI Proceduri- Code Irnqlar \ Oirdlatias 
! L P "^6 Bom 76 and Gfcflnbfai > '\finltihat 
I 1 I dl Bom u considered Per tfaci-Bon J 
-No application can bo made to obtain a decree on 
an award except as provided for in » 89 of the t wfe 
f Civil Procedure ( Vet \ of 1908) Under that 
cction the provisions of the Second bclicdole 
i.jv'cm all arbitrations in a suit or otherwise 
except such arbitrations as are spccuUj excluded 
\n arbitration between the parties to a amt with 
>nt an order of the Court )ias not been excluded 
and must therefore come under the provisions 
which deal with arbitrations without th** inter 
cnlion of the Court SiiAtAKSeaw t Tvab 
Haji VVXB (191G) I L R 40 Bom 386 

s 90 (1892 Code 311)— 

Sc ] oMilsv ^Ii Kicirsi. VcT s t4o 
I L R 43 Bom 281 


CIVIL PROCEDURE CODE (ACT V OF 1008) 
— eonid 

s 93 — contd 

See Fuesidevct Bvvks Act 1870 s 23 
I L R 45 Bom 133 

s 91 (1882 Code 313 H-I'm/««7 of 

Atghuau tn public authorihj \f predwlei private 
tndnndunli atiing intK leave ire r speet of pibli 
Ruitance on etreel — Dedication acc ptance 

of hao eatahliibed — Vser as eiiience of dt/hcaiion 
Cdleufta lliijiieipnl Iff {Beng 111 o) 1899), 
a 336 8 336 of the Calcutta Muiucipai 

Act by vesting public ateets including tbesoil 
ID tho Calcutta Munj ipal Corporation does 
not take awav tlie right of members of the pubb 
to Bue under s 91 of the Civil Procedure Code m 
respect of a iiui ance committed on the street 
Where a highway is dedicated to the pubb 
acceptance by the public requires no formal 
act of adoption by any persons or authority but is 
to be infeiTtd from pubbe user of the way Seraj 
MAL Kiiobad t Aohoi Kuviar Bov Chowdkctrv 
(1917) 21 C W b 595 

s 92 (1882 Code 539)— 

Sie b 9 I L R 45 Bom 683 

-'te Oml PnocBDOBE Code 1882 sa 
30 AS D 639 I L R 33 All 660 
Vre liisD'’ Lvv — \\ tLi, 

I L r 39 Had 3» 

Sfy JuftlSDICTIOS 

1 L R 41 Calc 866 
Nee PAriiES I L R 42 Calc 1185 
Ste PvDLic REUiiiOES Tnes- 

I L P 41 Calc 749 
Set ReHOIOPS EvDOWMEhTS AlT 1803 
9 3 I L R 89 Mad 700 

BeeTitAbSMR I L R 39 Calc 146 
r L R 48 Calc S3 

1 ■■■ ■•■■■■ Public rebyioiia 

trust — Suit to recoter trust property irom «frt7«/cr 
TJic jiroviiions of s 92 of the Civil Procedure Code 
(Act N oi do not apply to a suit brought 
bv the trustees of a public religious trust to re 
cover property belonging to the trust whicb has 
tone wrongfully into the posse sion of strangers ’ 
to the trust Malbar Bhaqvant t Narisinha 
Kittsitw V (1912) I L R 87 Bom 95 

2 - - ■ ■ ■ - , , }\agf — Sml for 

dieltialton of jdaintiffa mbt as miitaiialh ond for 
possession-^ensdiction llhereth plaintiff came 
into court alleginj, that lie was tho nglitfiil muta 
svalh of a certain uagf and that the defendant on 
the death of the last incumbent bad wrougfulh 
taken posses ion of the uajf property and a kin_ 
to be put into possession thereof as tnutavalh it 
was keli that this was not a suit w’hich fell within 
the purview of s 9- of the Code of Civil Iroce lure 
and snis properly filed in the court of a Subordinate 
Jndge liudrte Das 3lul\m V Ckoonx Lai J dhurry 
I I P 3i Calc ""SJ and Glelablai Cainsl anXar 
V Vderttm Icbiram, J L B 3G Bom 29 rcfirreil 
to IfKharremnf Ural im Khan v Ahmad Sniyid 
Afian I L It o2 Iff 603 and Said ih v Ah 
Jan I h R 35 All 93 distingui lied. SIvhms 
UAD Abdul NLizid Kiun i Ahmad Said Khav 
(1913) I I R 85 All 459 

3 — , dpphcabili/j of 

to tfe eutf—R I gio it E, lo me il~Temjle sub/eef la 
SI pfnnl n I nee of Temple Commit e — Offerings ly 
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CIVIL PROCEDURE CODE (ACT V OF 1808) 

fONjrf 

S 92 — coni I 

w shipper oirncrship of — Pinna le I nl enalion of 
fi^ertngilyCommillee tnlidlyof — SmMo (labile — 
I imtiahon — Ca of n I on-^iril Prorrlarf Code 

( If/ I ol lOOS) O I r S — Suit Ij liio uoTshtppere 
oi befalf of ih tn li s oil olh ra uni r mQiMfatit 
of~P Ivjioi » Endaicmenta -IcI {W of 1S63) 
a IS or C*til Procedure Code ( -iet I of 190S) » 9 
eanetion uni r neces ily of — in tthieh rtlitfs 
atled for again t strangers to triial no nteeaailj for 
(THf/ion for — \e‘ting any propnty in trurlee* — 
92 tliiuse (ft) m aning of — Scope of — Respttitte 
r ghU and dulict of trust <t <i»vl Temple Commxtttta 
Two of the worshippers of a temple near Karur pur 
I jrtins to sue on behalf of them, elves and others, 
with the leave of the Court obtained under O I r 
s of the Code of Civil Procedure instituted a suit 
a aiiut the members of the Devasthanam Com 
luittee of Karur to who e superintendence the 
t mple was subject and the art^laa and alantla* 
of the temple for a decree (i) deelarinj; the in 
s aliditv as against the temple of a perpetual lease 
granted bv th« Committee to the arekalat and 
rrnniZoa ol the richt to collect offerings made by 
the ndgrims and (ii) directing that only the trustee 
or tne manager dul\ appointed should retain the 
right of collecting the said offerings The plaint 
alleged that the alienation in <^ue tion was highly 
iletrimental to the intere t of the temple and was 
l«yond the poner of the Committee Tlie trustee 
of the tempi* was nob impleaded in the suit and no 
sanction os provided bv 0. of the Cud Proce 
dure Code (Act \ of lOOS) or s 18 of the Pciimous 
indoaments Act (W of 18f1) was ottained for 
in-titutmg tlie suit lltlf bj the Full Bench — 
(i) that 8 9 of the Cuil 1 roecdurc Cole ( \ct V 
(f 1008) 13 cot apib^able to suits whose object is 
tr e tablish the Hsht of the temple to properly in 
th* hands of strangers or alienees from tho temple 
authorities anl (ti) that th suit was therefore 
inaintainal le without such sanction Obiter The 
slienation in question is void Per Addcb Raiuu 
O rro C J The reliefs prayed for in the suit are 
not of tho kind mentione 1 in s 9’ Civil Procedure 
(ode Tie phra e sesting any property in 
trustees m s 9’ contempl t s cases where new 
Iru tecs have 1 een app mted o other ca cs of 
A imilar nature etch n« tho c mentioned in 
e _G to 3o of the Trii tee Act of ISnj (,G 
j 7 ft let cap u3) of hu'^lanil (lau->c {/) 
rf 8 9, must 1)0 read aim wiih the sjiecified 
iiliefs and the relief that can bo granted under 
It should not be of a cliiratter different from 
tho-^! expressly mentioned Per ( jurrs TSoXTBit 
Slid SEsnatiRi Ayyar JJ (i i the Dui ion Bench) 
The alienation in question rclstmg not onlv to 
CXI tmg but to future imome the cause of action 
to question such on olicnatinn aocruel eserv tune 
the offering was wron^full^ receive! P< bESiiA 
IKI ftWAR, J (m the PiMsion Bench) Res 
pectuo rights anl dutie of tru tees anl temple 
committees di eu sed ft i nkatsramsna Assan 
HR 1 KaSTCRIRSVCS \SYASaAR(1916) 

I L R 40 Mad- 212 
4 ' - Suit vTuler unlurt 

of — !> atkof jl unt §1 — lo of Con tlaaddj.irliea 

A suit broiieht under 0 < f tl c C ule of Civil IVo- 
■eilurc IS a rej resentafive 8uit an 1 the Court has 
1 wer un ler O I r 10 rlju<e ( ') of il e Co>ii to 
all I er ons os i> 1 lilmnal | irfio whc»se pre en c 
jus\ U m 1 V »r\ m nl r lo inbl 1 1 t onrtc *101.1 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

S 92—coiitd 

usilv and conipletelv to adjutliiate upon the 
questions involved in the suit i aradni/ya Chethj 
\ 1/ifiiH nmi ChHIi/ 10 Mad L T 514 followed 
Chhabik Pan v Diirrja Praaal I L R 37 4H 
296 dis anted from Paramesw VRA^ ftlovpEE t 
%ARS\SNAN NaUBODRI (1916) 

I L R 40 Mad 110 
5 ■ Suit by a JIul 

te ar of a temple agaiml sup rseded Muktesars — The 
aupcrrcif d M'lkUaars also trinlees of lie endowment 
~~Prat/ers for recoienj of properl’/ belonging to Ike 
(cinpfc mesne profits and for taking accounts of the 
managem a(— »fiirisdiff(o« of Court lo cnlertain suit 
— Religious Endowm nis 4el (Tft. of IS63) s li 
Tho pUnitiff who claimed to bo heir of tho original 
donor and a newly appointed Muktesar of a temple 
sued the defendants vvlio were the trustees of the 
endowment and the sup r eded Muktesars of the 
temple prajin" for posses ion of immoveable and 
moveable properties belonging to tho temple for 
mesne profits and for accounts The trial Court 
being 01 opinion that th suit was governed neither 
bv a 9_ of the Civil Procedure Coil nor by a 15 
of the Pehgious Endowments Act decreed it on 
ments The suit was however dismissal by the 
District Jud„c on the preliminarv ground that the 
cognizance of the suit vva barred bv 02 of tho 
Civil Iroceliirc Cwle The pUintiff having an 
pealed Hell that the suit elesriv f II witliin the 
scopcofs O-oftheCivil I*ro cdiire Code ina much 
as taking the plaint ss a whole the suit was one 
for the removal of tlie defendants from their 
position as trustee for the restoration of the trust 
property to the plaintiff a Mul te ar for taking 
accounts and for damsges for their wrongful acta 
as trustee liilJ further that tlie defendanta 
were not m the po ition of irang r for thev w re 
trustees and claimed ns such to be entitled to hold 
tJio lands from generation to generation subject to 
the due fulfilment of the trust Per ftlARXEY J 
— There is much which i in common between the 
two sections (s 92 of the Cftvi) ProeeJiire Code 
and s 14 of the Religious Endowments Act) but 
» 92 IS substantially the wider and provides infer 
aUa for settlin'^ a scheme which is a juri di tion 
of o very wide and benefi lal nature I think, 
tlcrefore that a plaintiff nay proceed for appro- 
priate relief under eitl er Act an I that the ojicning 
words in s 9’ (*) only mean that if he elects to 
I rocced under the Pell lous Fnlowmnts 4ct he 
IS not to lie p evented from o doing by s 9. ('’) 
HsnsrsjLvdov Hcri Vn ucr rAmivvABii (1918) 

I L R 43 Bom ”42 

6 - ■ — Sinclionof 4dfO~ 

rireCcn ref — Plaint an nld — ftrie defendant and 
jiujwrs eiWcf — ftoanienoi of idi'oealr G neraJ lo 
a ntn Iments Two plaintiffs as relators having 
previou ly obtained the "lanetion of the ftdvocate 
Ccneral under a. 9- of the (ihvil Procedure Code 
filed a suit against three defen Isnts in respect of 
certain charitable properties ftfthen the »uit was 
called on for heating t vo of the defendants were 
track off and the pliatiffc a ked for an ] ol tamed 
leave to a II another person as d f ndanl and they 
amen led the plaint nn I j ravctl f >r certain rehefi 
again t the aJlnl clef ndant So sanction of the 
Advocate General vrvs ol tamed previous to the 
amendment of the jlamt and the aldition of the 
newdef ndinl Held that the xl'Vmtiffi were not 
entitl'd to maintain ' uit a-’sin t the added 
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were not propcilv stamped Stld that tha cross 
objections must bo stamped as oa an appeal le 
Jatjog to tho sum of Ps C 000 decree against Ist 
defendant Held also that the suit oas not 
bad on the ground that the statutory notice pro 
\ided for by e 31 hid not been gi\cn since rt was 
a suit relating to the property of a religious 
institution and not to the property of tho Ist 
defendant Uild further that tho suit Tras not 
bad under s 3- of the Court of Awards Act as 
the section did not say that if the Court of 
Wards nas not named as guardian from the com 
menceruent the suit nas bad The omission might 
under the cueutostancc;> be treated as a mere 
defect or irregulantj in procedure not affecting 
the merits of the case or tho jurisdiction of the 
Court and be corrected under a 152 of the Cinl 
Irocedure Code 1908 JiupCJtanJr Dasodha I 
L R SO AH 6S and Ribi liofian t Ranla Bthan 
Pers}iad L R 30 I A 1S2 follotred 

hiran Ajnr Simeb t Sqeer AlashtrcniN (1010) 

X L R 40 Bom 541 
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15 OM^ipper — Riijhl of futt of — Interal meaningof’ 
Vers ftffAj to iionAip uAetAer eufftiunt xnltrai 
io wwiBfatii e«»< undir * 02 — Ftltgtotts Endoa 
nenli Act ( T2f of J8S$) ss 14 and lO-^DefimUon 
oj interest tAereui uAetAer apphcaltU to a 02 — 
Lord RomtPifi ict^EngUih deemons tker<on 
uhethir proper j^iiidance tn eomtrveUon of a 
Inhrtai nature of io wainfairv auit — Pohey of Art 
anJ Codt-^dAi and Cade wAetAer ta partmateru 
AVliere a Hindu residing in hladras and another 
residing in TeUicbcrty instituted a suit in the 
District Oourt of North SlaUhat under a 02 of 
the OiTil Procedure Code in respect of a Hmdn 
temple situated in TcUichercy m North (faUbar 
after obtaining sanction under tho section and it 
appeared that tb© former had gone to worship 
in the temple on one or two occasions in the past 
and might go there to worship in the future if 
business tooh him to TeUichcrry and he rehed 
on his right as a Hinda to wors^p in the temple 
as entitling to institute the suit Eeld by 
OtjiFiELD and Conws Trotter JJ (\Botrr 
jRuTLU </ dissenting) that though as a Hindu 
he might hai e the right to worship in the temple 
h had not on that ground alone the interest 
required by e 02 of the Code to mamtain the 
suit Interest under e 02 of the Codu denotes 
an interest which ts substantial and not aenti 
mental or remote it must be a pro eat and sub 
ataa lal and not a remote and fictitious or purely 
illusory mterest The definition of interest in 
a. lo of the I eUgioos luadowments Act (XX of 
1503) cannot bo used as a guide in interpretin'* 
tho word as used m a. 0« of the ^de Th'* Lnglish 
decisions under Lord PomiUya let which lay 
down that the petitioners under the Act most 
bare an interest which is cleat os direct should 
be a guidance in interpreting the pronsioas of 
e 02 of the Cinl Procedure Code F<r Abdue 
I aimi J —In the case of a temple or a mosq[oe 
persons entitled to attend there for purposes of 
worslup are beneScianes and must as auch bo 
hold to posse s B. BuSieient interest to support a 
euifc under a. 0’ of tha Cinl Procedure CoJ 
English and Indian dscuions oa the subject re 
^ewed. T P PAucHAcrDiia Aieab t PauiuEs 
waR*sUaxt(l016) I L R 42 Mad 360 


18 


— Religtouj Endow 


■nttnU Act (XA o; JS63) a 14 — Sanciton for sail— 
Truaices of a tempU — -Ippoinfinenf of a friiofee hy a 
Jletaflan/tm Commttfee tn bad failh — huit wiDiout 
sanction hy two trustees for declaration oi to invaUdOj 
c/ appointment and for nifunetion — UflinfoiuuAihtji 
*/ Ike auit~JunsdiClian of <7»taf Courts la question 
appointment Two out of three trustees o* a, 
temple snstitnfed a auit in a Subordinate Judges 
Oourt for a dccUration that the appointment by 
iho Dcrastanam Committeo nf one o! the defeud 
ants as a traateo m the place of a deceased trustee 
was insafid and for an injunction to restrain him 
from inter/ ring with the affairs and the property 
cf the temple The plaintiffs trustees did not 
obtain sanction either under s 92 Civil Procedure 
Code or a 14 oi the Pebgious Endowments Act 
< W of 1863) The defendints pleaded, isfei* afia 
that the suit was not mainfainahle for want of 
«aact(oa and (hat the Civil Courts conld not 
^uostiim tJie appointm nt made by the committee 
UetJ that the suit was not mamtainaWe for 
want tiC a sanction und r 02 Ctnl Procedure 
Oxle and that n Cinl Court can ipiestioa an 
appointment of a tiustee by a Devyatanaia Com 
mtteo if It IS not made reasonably or m good 
JailU. Per Atoto PsHUt 7 a 14 of tlie Reb 
sioua Endowments Act (XX of 1883) did not 
«pn]y to the present amt as it was not a case of 
misfessance breach of trust or neglect of duty 
bv a trustee Scbrauaku Four t 
ewAsn SoiTiTuiAB (1919) I L R 43 Mad 668 
- Suit by two 
peraons one of wfiont hoi no inferMf uiwer tAe 
Aee/ioji— Leow tinker the stehon oSloinsd sulss 
^uotlfy by two others haiinq atich inferesf—ZcMer 
foined as additional plainfi^s— 'Sud wAe5A»r mein 
fainobfe. tVbere a suit wes mstitated under a 02 
Civil Procedure Code by two plaintiffs one of 
urbom had no interest such as that required by 
that section and two other persona having the 
requisite interest subaequentlv obtained leave 
nnd r the section and were joined as additional 
plamtiffa in the auit Held that the suit was 
tnaintiuaabie under s 92 of the Code and ought 
to b tried oa (be merits Ramajyanqar v 
fxnshntt'jjnnqar (/W7) I h P 19 Mad ISo 
applied. Jersas I Ecni i Sta S Subramawia 
A\tab{ 1920) I L R 43 Mad 720 

S3 92 and 93 — Altente from tratlee — 

Di/damlwn ayainsl — ippeal by alienee — Pt^th of 
tritsS peniiny nppeof— Atct ui'iit— BvjSs to su 
tneaniry of — dfteri e for coMid ration but not is 
yaoi fmtk or ttiilhoul wlice-^TunitMon Act {IS 
oj I90S) s 10 effc t of Wliero in a suit bcoagbt 
by (he Collector of a district under s 92 of 
tho Code a'’amst the tiualeo and the alienee from 
him a d cfitation wft? granted to the effect that 
the alienatiOQ in favour of the latter was not 
bindiQS OI the trust and the alienee app aled 
naabing the Collector and the trust s parties to 
the appeal but pcadms appeal the trustee died 
and bis legal representative was not brought on tha 
record Held that the appeal did not abate as 
the tnisteQ was not a necessary party to it Held 
also that the cause of action against tho abenee 
(who was au alienee for conudi-fation) arose on 
tho data of the ali nation and as tho suit was 
brott ht more than sk jears after that date it 
Was barred by limitstion under Art 20 of the 



( “OO ) 


DIGEST OF CASES 


{ 710 ) 


aVIL PROCEDUBE CODE (ACT V OP 1908) 

— co'teld 

s 92 — concJd 

Limitation Act Time wiU run m favour of an 
alienee for consideration though be maj not Le 
an alienee m good faith Trust property in the 
hands of alienees for consideration and in good 
faith and srithout noti e cannot be folto'ived at nl] 
Per TiABJi J — The phrase rioht to sue with 
reference to appeals means rig,ht to obtain relief 
PRASAX^A ^ FVKATACBELLA REDOtAB » 
COLLECTOI or Tbicetsopolt (lOU) 

I L R 33 Mad 10C4 
ss 92 115— 

S e rcBuc CHARriY 14 C W N 932 
s 82 0 I t 3— 

•See Parties 1 L R 42 Calc 1135 

S 92 0 I r 10 ( 2) — Sml by p!atn 

it^s ajter obtaxnxng consent oj Advocate Generai— 
■ipplxenlion by Advoeile General to be added as Co 
^aintx ^ — Pmeef of Court la add parlxet'] In a 
sui* und raection 92 Civil Procedure Code ms 
litnted bv persona who had obtained t* 
consent of tho Advocate General \n 

on the application of the Advf in 

him as a CO pUmtiC 
Sannad/ujal v The 
(10.0) 1 L 

s 93 (1882 

See 6 02 » 

— — - — Duixjttn 

not to U diStharjed 
are imposed npon JC( 
t 93 of the C 

1003) are o( very the 

which often 

may not be d a 

nate The an 

Collector was disch 

Collector under the x 

Revenue Code (Bom. 

matters ho wa* th 

his functions with 

e 02 of the Cirit P 

IS erroneous Sojichakd 

tAL(lOll) 

94 (C & i, 

See \TTACUSIEST 


Ste Brvoic. Teviver 

94 (d) — Receuer 

morijnijt suxl~lloTijntit * ri 
— In ercsf an! Coiemnieiif retvni/e 

eKi'/ieient ffrouiu^— ^o•rlaa/lOO o/ ” 

the appointment of a Pet irer 
matter entirely within the discre 
It must in the exercise of that 
bv the circtimstances of each 
It has been laid down as a ^eaecat 
Bppoinlmcnt of a Pectiver 
of course on the appb alion of a 
interest pajabto nnjer tho 
Where it appeared that tha 
sued upon had trebled and 
had been paid to tho 
other hand the mortgagee* 
advance nione^ to pay the 


aVIL PROCEDURE CODE (ACT V OF 1998) 
— eontd 

S 94- contd 

(he moifgagcd properties m order to save them 
front sale for arrears and that to recover the sums 
80 advanced they had been compelled to bring 
another amt Btld that it was a fit case for the 
appouitment ofui Receiver As a general rule the 
right to propose a pi rson for appointment as Pecei 
ver belongs to the party interested in obtainmg the 
appointment and effect will be given to bis nomina 
tion But if the Court appoints a Peceiver at tho 
instance of a mortgagee — the mortgagee not hav 
ug witSiout the assistance of the Oonrt power to 
appoint a receiver — then the Court exercists its 
dis^tion as to who shall be appomted Receiver 
and appoints the Receiver wliom having regard to 
the interest of both mortgagee and mortgagor the 
Court considers tha best person Tub Eastebh 
M oBTOtoc Awn Aoe'vcv Coiipaxt Lifted v 
Raxea KnATUV (1912) 16 C W N 997 

S 94{e) — T<iapoMrj/in;uac/ion apptx 

cation for—Ofd f by Court ctiRinj vpsrx defendant 
to /a ri/y oni sjhmil areouHs— Order tj 

n \cfion— -Ippea'— Rerisioa Where 

on application for the issue ol a 

reatraimag the defendant 
les on tha property m suit 
directing the defendant 
le extent of Rs 5 000 and 
0 mmcrale appropriated 
of ication 

not ^ tinder 

^otlo and 
\rTTT 
made 
tho 

w 

nTR 

3 
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were not properly stamped Jlcld that the cross 
objections must be stamped as on an appeal re 
hting to the sum of Rs C 000 decree against 1st 
defendant Held also tliat the suit was not 
bad on the ground that the statutory notice pro 
Tided for by e 31 had not been given since it was 
a suit relating to the propertj of a religioiu 
institution onit not to the property of the Ist 
defendant Utld further that the suit was not 
bad under s 32 of the Coiut oi IVards Act as 
the section did aot say that if the Court of 
Mards was not named as guardian from the com 
mencement tlie suit was bad The omission might 
under the cureumstanecs be treated as a mere 
defect or irregularity in procedure not affecting 
the merits of the case or the jurisdiction of the 
Court and be corrected under e J52 of the Ovil 
Procedure Code 190S Hup Chand v Daaodha I 
L It SO An 55 and Hibi Uohan r BanXe Behan 
Ferahad SinQh L R 50 I A 152 followed 
&A\ao A-wr ‘?inEB % Shekh JUsleddin (I9IC) 

I L R 40 Bom 541 
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}]orth\pper — FigMof •vitof — InUrcal meaning of-^ 
Mere right to tcorahip tihtlher eufftcient interest 
to maiHtuiH ewit under a S2 — Rchgioua Sndou 
menta Act (XZ of 1563) «a 14 and IS— Definition 
ct interest therein uhelher appheaile to a 02 — 
Lord Ramdlje 4ci — EngUah deeiatcns thereon 
uhtiher proper guidance i» eonatruetion of t 02— 
Interest nature of to mainlain suit — Potscg of Aet 
and Codo—Ael and Code, whether in pan materia 
Where a Hindu residing m Sladraa and another 
residing in TeUiobuiry instituted a suit in the 
District Court of l«orth Malabar under s 92 of 
the C^yil Procedure Code in respect of a Hindu 
temple situated in TtUicherry in North MaUbar 
after obtaining sanctiou under tho section and it 
appeared that the former had gone to worship 
lu the temple on one or two occasions in the past 
and might go there to worship in the futore if 
busmess tooh him to Telhcheriy and he relied 
on bis right as a Hindu to worship in the temple 
as entitlmg him to institute the suit DeJd by 
Or-nriELD and Coetis Tbotteb JJ <Aboup 
BAHU r J dissenting) that though as a Hindu 
he might hare tho right to worship in the temple 
lie had not on that ground alone the interest 
reimced by s 92 of the Code to maintaio the 
suit Interest under s of the Code denotes 
an interest which is substantial and not seoti 
mental or remote must ha a present and aub 
stantial and not a remote and fictitious or pnrelv 
lUusory interest The definition of interest in 
a Jo of the Peligious Endowments Act (X\ of 
18G3) cannot be used ss a guide itt interpreting 
the w ord as use tins 92 of the Code The English 
decisions under Lord Fouiiliys tet which lay 
down that the petitioners under the Act must 
have an interest which is clear or direct should 
be a guiJiuco la interpreting tba piovisioas of 
p 92 of the Cinl Procedure Code. Per Abpitb 
J tAiau J —In the case of « temple or a mosque 
persons entitled to attend there for purposes ^ 
worslup are beuefici’incs and most as such bo 
hold to posse i a sufficient interest to support » 
suit under s. 9- of the Cinl Procedure Cod 
Lngl sh and Indun decisions on the subiect rc 
T owed. T R RAjrcnAlfDnA Viyab r PaoutEa 
WARSH Unm(jojsj 1. L E 42 Had SSO 
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- Religious Bndoie 


- Hindu temple — 


ments Act (XX Of 1S63) s li— Sanction for euil— 
Trustees of a hmple — Appointment of a trustee Ig a 
Deaistanam Committee in Lai faith— Suit inthoul 
sanction by fu-o trustees (or declaration at to invahdilg 
of appointment and for injunction — Vatnlaindbihlg 
of the suit-— lurisdict ion of Otiil Courts to question 
appoinlmrnl Two out of three trustees o’ a 
temple instituted a suit m a Subordinate Judges 
Court for a declaration that tho appointment by 
the Derssfanam Chmmittee of one of tho defend 
ants as a tru teo m (he place of a deceased trustee 
HUS lavaiid and for an lojunction to restrain lam 
from intcrfLnng with the affairs and the property 
of the temple- Th plaintiffs trustees did not 
obtain sanction either under s. 02 Civil Procedure 
Code or s 14 of the Beln’ious endowments Act 
(W of 1863) The defendants pleaded infer nha 
that the suit was not maintainable for want of 
sanction and that tho Pivil Courts could not 
question the appointm-nt made by the committee 
held that the suit was not mamtamaWe for 
want of a sanction under 92 Civil Procedure 
Code end that a Ciril Court can question an 
appointment of a trustee by » Dcraslanam Com 
niittee if it is not msde reasonably or m good 
faith. Per Apdpb Piiror / s 14 of the Peh 
gious Endowments Aet (W of 1863) did not 
apply to the present suit, as it was aot a case of 
nnsfeasonee breach of trust or netrlcct of duty 
by a trustee Spbbuiavia Pilui v 
awAMvSoaAytJiAB (1919) I L R 42 MftS 668 
29 - - Suit bg^ 


persons one of lohonv hud tw intsrait stMtr the 
section— Leave under the seefien obtained t^s 
quenllj ty two others having such interest— Latter 
jotred or odfificnof plaintiffsSutl u/nether main 
tamable. Wh te a amt was instituted under a 02 
Civil PtooeduTe Code by two plaintiffs one of 
whom had no uneiwt such as that required by 
that section, nad two other persons having the 
requi ito interest subsequently obtained leave 
und c the section and were joined as additional 
plimtiffs m the suit Deld that the suit was 
muintMUihle under 9 92 of the Code and ought 
to be tried on tho merits Ramtjganjar r 
Arishnaggangar fWSi) I L R 10 jlod ISo 
upplioi Jbickau Pcddx i Sui S Spbrama'iii 
At\ab( 1930) I L R 43 Mad 720 

. . — gj 92 and 33~Altenee from Imtlee — 

Declaration against — Appeal bg alienee — Death o} 
Unite pend nq appeal— dbat menl — Fight to ait 
meanii'j o}—4ltence for consid rnhoi btt£ not «n 
ffood fatlh or uithont notice — Liwitati-^’v Atl (/^ 
of 190S) a 19 effe I of ^7he^o in a suit brought 
by the Collottor of a district under s *'2 of 
the Code against tho tiustee an! tho alienee from 
him a d“cKration was granted to the efe t that 
tho alienation in favour of the latter was not 
biudutg on the trust and the alienee appealed 
raaViog the Colic tor and the trust a parties to 
the appeal but pending appeal the trustee died 
and his legal representative was not brought on the 
record Ileld that tite appeal did not abate as 
the trustee was not a necessary party to it Held 
also that (he canse of action against tho ahooee 
(who was an ahenes for con ideratioii) arcs on 
the d-sto of the abenation and as tho suit was 
brought more th\a ix jears after that date it 
was barred bj Iiraitation under Art 20 of tba 
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82 — could 


~ s 


were not properly stamped Held that the crow 
objections must be stamped as on an appeal te 
Istiog t<j tho sum of Ra C 000 decree against Jet 
defendant Held also that tha suit was not 
bad on the ground that the statutory noti'^ pro 
Tided ior by s 31 had not been gncn since it irsa 
a suit relating to thi. proptrty of a religious 
in titution and not to the property of the let 
de^endaii Zftuf fusthes that thf suit rcas not 
bad under s 32 of the Court of Wards Act as 
the section did not say that if Iho Owvrt of 
Wards tras not named aa guardian from the com 
hteai’ctu nt (he suit was bad The oral aion might 
under the circumstances b« treated os a mere 
defect or jrr^alaritj m pro eduro not affecting 
the merits of the case or the lurisdiCtion of the 
Court and be correct* d under s 152 of the Ciril 
Procedure Code 190S Sup Choi d f Doiodfia I 
L S. iO All Sa and Ri3i frafian r BjnJe Behan 
Per&had Sin>jh t I\ 30 I A li'’ foUoired. 
&AiA» AmIU S4Ht8 l SBEKH lUSLEtfOIV (1916) 
I I R 40 Boca 541 
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- Jli'uij t mrl - 


— Fthgtcue BadoK? 


We^shipptr— Kighi o} h to/ — fiitercat meaning o/- 
V«r« ngJil to tionhip nhetfif Aufficient tnlerut 
to mainiutn evit under t 9 . — Sehgioua Endow 
menu Act (tj of 2li63) es li and 25— X>e^ni/«fm 
of intmit therein uhclher appheabU to « OJ — 
Lard, SotMllut ief — EnghsK deciatana thereop 
ulie'Atr proper j/UKfonte «/i eomiruchon. of a tip— 
Initrui nature of to laointaia suit— Po/iry o/ Act 
and Code— -^ci and Code uhetlier in pftnmatvna 
Where a Umdu residing in Madras and another 
residing m TeUiehcrry instituted a suit in the 
Dietnct Court of JlortU JleUbar under s D2 of 
the Cinl Proccduro Code m respei-t of a Hindu 
temple situated la ToUicbeirr in North Malabar 
after obtaining sanction under the section and it 
appeared that th** farmer had gone to norship 
la the temple on one or two occasions in the past 
and might go there to worship in tha future »f 
business toob him to TeBicherry and ho rched 
on hi5 right as a Hindu to •worship m the tomple 
as entitims, him to institute the smt Held by 
Oldfiecd and Coerrs Thotter J/ ( \»DTm 
Ratinr J dis eating} that though as a Hindu 
he might bare the right to worship in the temple 
ho ha ( nor on that ground alone the interest 
reiaired by s 82 of tha Code to ruamlara the 
suit Interest U5id*r s 92 of th* Code denotes 
nn in crest which is eubstautial aud not eenti 
mental or rpmote it mu t be a pic eut and eub 
stantial and not a remote and Sctitious or purelv 
illusory mtcrest The defaitition of inter* t in 
8. la of tha religious J^ndowmenta Act (W of 
ISeSJ Cannot be used aa a guide in interpreting 
the word as used in a. 02 of the Co^ ThP Eopfish 
tiecf ioB« uad^r £<orci Poiatify s A t wlu h lay 
down tha' tha petition ra unler the Act most 
bsiw «tt mCemst which is dear or direct sfaoald 
be a 8uiJ\noo In interpreting the proviaioas of 
e. 9- of tha Civil Iraa'dun Coda, Per Asnns 
iUitiu J — In the caw of a temple or a raosque 
perssas cntitfpd ta atficnl there for purposes of 
warsldp aw betieS wnes aod most as Such be 
IwlJ to po-«css a suEcmot latcrcst to support « 
°ndcr *. 02 of tha Oivd irocfdan Cad 
Ltiglun and loJian dc uioos oa the subject re 

^ itAifcnasoRA Ana» ti rAiaites 
wa»u»us,„(,p,8j I L. 8 42 Jffad 3B0 


18 _ _ 

meats Aet {XX Of 1863) a It — Faiic/ion /or suit— 
Tnisieea of a temple — dppointment of a inttiet ty a 
Dematanam Committee in lad fatth — Suit unthoul 
sanettoa Iff tuv trual'es for drclaralion aa to iBwifidJiy 
of appointment and for injnntUon — Vainlnina&ildj# 
of the suit — Junadietwn of Cicil Coartr te gucsfioa 
appointment Two out of three trustees o’ a 
temph. instituted a suit in a Subordinate Judge 3 
Tourt for a decUration that the appointment by 
the Iterastanam Cownnttee n! one ot the defend 
ants 0.1 ft tro tee in the jhtce of » deceased trustee 
naa invalid and for an injonction to restma him 
from interfering mth the affairs anJ the property 
of the temple The plaintiffs trasteea did not 
obtain oanrtion either under s 02 Civil Procedure 
Code or s 14 of the Pehgious Endowments Act 
f\\ of 1803) The defendants pleaded infer nlis 
that the suit nos not maintainable for want of 
aanction and that the Ciril Courts could not 
question the appointoi nt made br the cotaraitiee 
Held that the suit was not maintainable for 
want of a sanction uni r « 92 Ciril Procedure 
Code and that a Cinl Court can question an 
oppouitment of a tiustce by a Devastanam Com 
mittco if It IS got msde reasonably or m good 
faith, per Abdob Rvirof J s 14 of the Peh 
^loua Enrolments Act (\\ of ISbSJ did not 
apply to the present smr as it was not a case of 
miafea an a breach of trust or neeJect of duty 
by a trustee SCBtAtuiru PJxwi t IvMSrtva 
awAMYSoJATsjiAp (1010) r L R 42 Mad 558 

;i 9 ■ ■ , — — Bull by tiro 

pertoBS one of u/hom had no antereat wiwer 15# 
seciton— Ecaee under (he aee'toa ehlainei tubae 
gucntly by tiro olAers Autiiay swA tntereal-^Latter 
)Oi^ « inMitionof flamtiffa-^uil uhether mam 
loinaWe. ^^bue a suit was iu,Ututed undir e 02 
CitU Pfo<^aro Coio by two plaintiffs one of 
whom had no interest such as that requited by 
that section nnd two other persons havtn_ th 
requisite lateroat aubssquently obtained leave 
und^c the siMition and irere joined as additional 
plamtjff la the euit Held that the suit was 
Quuntaioable under s 02 of the Code and ought 
to fa tried on the merits Ramajyangar v 
Kruhmxyy/iagar (1*87) I L R 10 Stad 2S3 
ftpnbed. PspM t Sir S SuBROii'na 

Av\s.t(W2<l) I t R 45 Mad 720 

SS 93 and BJ— Ali'n*'’ feom Irualu— 

Declaration ayamal — Atpeal by cfienee — Death of 
trutU penimy appeal— — light ta aa 
n antny of— Hi nw for conjuf rnfioi hut not is 
goai filth or without noltes—l/imlilion Act (fX 
of iSdS) s 10 efic t of ^VhiTB m a suit brought 
by the Colleotor of a district i«id“r s 92 of 
the Code against the trustee an I the abenca from 
luM a declaration wss granted to the effect that 
tha alienation m fai our of the latter was no* 
bmding on. th" trust and the alienee app aled 
nubiog the Collector and the trust p parties to 
the appeal but pending appeal the trusted died 
and bis legal representative was not brought on Ibo 
record IftlJ that the appeal did not abate »s 
the trustee was not ft necessary party te it DeU 
also that the cause of action ftioinst th® aUenea 
(who Was an alienee for eoasiilerttion) aios'* oa 
tha dat« of the nlienstioa and as the suit was 
bFOo^ht more than siv years after that dale it 
was barred by Lraitatioi nodcrArt 20 of the 
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dra. PROCEDURE CODE (ACT V OF 1908) 

— concld 

s 92 — confM 

Limilatioa Act. Tjme will run m favour of an 
alienee foe consideration though he not be 

an aLenee in fcood faith Trust propertj m the 
bands of abenees for consid'^ration and in good 
faith and -without noti e cannot he fallowed at all 
Per Tiabji, J — The phrase rioht to Euo with 
reference to appeals means rioht to obtain relief 
PnASA-S-KA \ E^rKATiCHFLLA REDDtAn t ThE 
CoLLEcroE OF TnrcHivopoL\ (1914) 

I L R 83 Mad 1064 

ss 92 115— 

.S c PcBLic CsARmr 14 C W N 932 

s 92 0 I r 3— 

Sc Pasties I L R 42 Calc 1135 

s 92, O I t 10(2 ) — Suit by jilatn 

tiffs after outaining content of Adooeale General~ 
Appfieshon by Adioeole Qentral to be added a$ co 
jilatntiff—Povcr of Court to add parlieil In a 
sni^ and raection J2 Civil Procedure Code ms 
titut»d by persons who had ohtajied the requisite 
consent of the Advocate General the Court can 
on the application of the Advoette G neral add 
him a a CO plaintiff Ambalavana Pandara 
5«nn<nfl«jaf t The Aiiocatt Qentrd of itadrat 
(lO-O) ID R 43 Mid 737 

s 93 (1882 Code s 539)— 

Sees Q2 I I R 38 Mad 1064 
- , - ■ HuUu imposed upon ColUcfori— Duties 

Ml lobe dtselirrged by subordmal Duties which 
are imposel upon Collectors by Government under 
e 03 of the Civil Proccdiiro Coda (A t V of 
109S) are of very speci-tl nature the discharge of 
which often requires serious consideration and they 
may not be ^schargad by the Collector a eubordi 
nate. The conrlusion that because an Assistant 
Collector was discharging the functions of the 
Collector under the provisions of a 11 o( tbo Land 
Revenue Code (Bom Act V of 1879) in revenue 
matter he was therefore entitled to discharge 
bis functions snth reference to suits filed under 
e 93 of the Civil Procedure Code (Act V of 190S) 

13 erroneous. So^icnAND BmKntniiAT v Citoagak 
tAL(1911) I L R 35 Bom 243 

s 94 (C fi.E)— 

See bTXACUME’ST BErOBE JtrUCJlIFVT 

I L R 43 Cate 717 
5ee Bc^aAL Tena’sct Act a C!> 

6 Pat L J "6 

— ■ ' ' 8 94 (d) — Receiver appointment of 

rV)rtjO''t suit — Slortjijec s rijhl—Co irt s discretion 
— and Goicrnment revenue I ft iii arrears if 
sufjiexent ground — No-ninationo/ P.r<i« r Though 
the appointment of a receiver pendent hte is a 
matter entirely within tho diwrction of fho Conrt 
it must m th exercise of that discretion be guiI J 
bv the cueumstanocs of each particular case and 
it has been laid down as & gencnl rule that the 
nppointment of a Receiver will be made as a matter 
of course on the oppli ation of a mortgagee if the- 
interest payable under tho securitj is in arrear^ 
IVhere it appeared that the original inorto*W ileb^ 
sued upon had trebled anl no Interest wnstever^ 
bad been paid to the mortgagees and that on the 
other hand tho mortgagees had been compelled to 
advance monev to par tho Government revenue oo 


CIVIL PROCEDURE CODE (ACT V OF 1908) 
— could 

s 94 — eonld 

the moitgaged properties in order to save them 
from sate for arrears and that to recover the sums 
so advanced they had been compelled to bring 
another suit Held that it was a fit case for the 
appointment of.A Receiver As a general rule the 
riglit to propose a person for appointment as Recei 
vec belongs to the party interested in obtaining the 
appointment and effect will be given to his nomina 
tion But if the Court appoints a Peceiver at the 
instance of a mortgagee — the mortgagee not hav 
ing withont the assistance of the Court power to 
appoint a Receiver — then the Court exercises its 
discretion os to who shall be appointed Receiver 
and appoints the Peceiver whom having regard to 
the mtere t of both mortgagee and mortgagor the 
Court considers the best i Tub Evsteeb 

\tORTGAOE AXT} AGESCT tMITED V 

Bakea Khatuw (1912) f N 997 

— ^S94(e)— Temj i 

ration for-~OrJer ' > Court 

to furnish e e ^ limit 

made tnfJl jitr( — 

on the I 

temporary mj 

from worhmg 

tho Court pa« t 

to furnish sccu 

Aubmit acconn 

every week froi 

Held that the oi 

r lofO SXXIX 

was not appealable 

That the order woe 

under cl (<) of e 94 . 

ends of justice from 

not be set eside in 

P F ClIRtSTISN( 

3 95 (1882 

^S e Lvuirtcno-v 

s 93 (18S2 

Sees 2 T 

See S 47 

See L.ivn Acquisition 
s 54 I L 

See Succession C 
-o 20 I L R 

■ — Plaintiff 

an ellCoed account staW which 
India found to bo a Lauia’eut an 
one. PLvintiffs being thus compell'd 
items of claim contained in a gen 
it was found that each of th'^e items 
by bmitation but the Defendant 
cons nted to a d-NP** b“in„ pa-sed m 
fas^r for such of the items as were 
tho tnal G^urt pass d a d*crce upon 
ZfeU— Ihat the badings on the ( 
tion decree was a 

‘■'nI on s 



( 707 ) 


DIGEST OP CASES 


( 70S ) 


CVm, PROCEDURE CODE (ACT V OP 2608) 

— roRi^ 


Cim PROCEDURE CODE (ACT V OF 1808) 
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were not propwlv stamped JJtld that the cross 
objections mu t be stamped as on sn appeal re 
latmg to the sum of Rs. o 000 decree against Jst 
defendant Htld aUo tliat tte suit was not 
bad on the ground that the statutory notice pro 
vided for b_; 8 31 had not been giren since it was 
a suit relating to tht property of a religious 
luatitution and not to the propertj wl the lat 
defendant Meld further that the suit uaa not 
bid under s 32 of the Court of Hards \ct as 
the section did not say that if the Court of 
Wa ds was not named as guardian from the com 
mencement the suit was bad Tho onussioo might 
under the cireumstances bo treated os a mere 
defect or irregnlaritv in procedure not affecting 
the merifa of the case or th" jurisdiction of the 
( Qurt and b corrected under s 152 of the Ciii} 
Procedure Code lOOJi Rup Chand y Masodha I 
L P SO All 53 and Rihi UalianT liaitle Behan 
Pershad bingh L R 30 I 1 1S2 followed 
bAVAD Aaira Saheb t SuESa iUsLEPMS (1010) 
I L R 40 Bom 541 
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— Reliyjoua Endow 


11 eMiippei " — Right d amt of — Miiereat meamnjof'- 
Men right to worrAip uUlUr auffexent tnfemf 
to fflOiRluiii suti iintier a B3~Rthg>ou4 Sndota 
menli Act ISE o/ JS63] sa li and IS-^Dtfinehon 
cj tnlrmt Iharein nhtlhtr cpplicoJle io » ^2 — 
Lwd RomiUva let~RngUah decisiona thereon 
uhlher proper guidance tii eonetruehon of t 92-— 
Itter%it nuiuTt of io maintain aml—Pdi'Tfof Att 
aal Codt—Aei and t^adf, uhetfer m pan materia 
Where a Hindu rtiiding ut iladras aud another 
re tding m Telhcherry instituted a suit m the 
District Court of Vorth lIsUbAr under « 02 of 
the Civil iroetdme Code m respect of a Hindu 
temple situated in Telhcherry m North Bfatabar 
after obtaining ran tioa under the section and it 
appeared that the former had gone to wor hip 
in the temple on one or two ortasions m the pas* 
and might go th re to worship in the future if 
busiofsa took Jiim to Tcl/icherry and ho rehed 
on his ri^ht as ft Hindu to iroraoip in the temple 
ss entitbng him to m litnte the eoit Meld by 
OimriEtD and Coerrs TuorrzB JJ (AnnwR 
JUmii J dissenting) that though as a tfmdn 
he mi^ht have the ri,ht to Worship in the temple 
he had not on that ground alom* the intc est 
rei<^ircd s 92 of the Code to maintain the 
suit Interest under s 9- of the Code denotes 
an (utere t which is subatantia) and not senti 
mental or remote it mu t be a pre ent and eob 
stantial sod not a remote and fibtitious orpurefv 
ilfusjrv inttrest Th^ definition of interest la 
a l> oi the i eVii,iou i-ndemments Act (XX of 
VSV)3) cannot le use I as a guide in interpreting 
the word as use 1 in a of the Code The £a»ltsh 
<Jc isions un ler Loci I oiniU> a Act which” fa/ 
dowi that tfc. j etition is under the %ct must 
have an interest uhieh is ttear or direct shoAl 
be a cUidanoo m mterpreting the ptOTUOtw of 
« 02 of the (hvif Proceiite Code Per ABOtlt 
I viiiu J — In the case of a temple or » mosque 
pcfsina entitied to attend there for porposea of 
Worship are b nefienries and must os such be 
JelJ to poise 1 a suScient intet-st to aa^port a 
amt und r a 0 of the Civil Pro-ednro CoJ 
l-ii„lLji *nd Ini an de isions oa the aubjeeb le 
Vewel X I PvJvnA-SDIU \lrAB V pA UWCS 

I L R 42 Mad 3B0 


Mienfs Ael f TA o/ JSS3) » li — Sanction (or 
Trusfcus o( a temple — ippotntment of a (ru~lee Ig a 
Deiastanam Committee »» lad fatlh — Suit utthout 
eanclior ly two irusUei for ehclaralton ae to tnvaliddj 
of appointment and lor injiinchon — Vainiainahilitg 
of the smt-~Junsdiclion of Gml Courts to giuation 
appot-ifmenf Two out of three trustees o* a 
temph- isstituteil a suit in a Subordinate Judges 
Court for ft dccUifttion that the appointment by 
the Dcrastanam Committee of ono of tho defend 
anta & a tni tee in the place of a deceased trustee 
uat mvaiid and for an injunction to restrain huo 
from interfering with the affairs and the property 
of the tempi'* Tb plain'ifis trustees did not 
obtain sanction either under a 02, OviZ Procedare 
Code or s 14 of the Pehgious Endowments Act 
(\\ of 18W) The defendants pleaded inter aha 
that the suit was not mainCamable for want of 
sanction and that the Cird Courts could not 
question the appointm at made by the canmuttoe 
UMd that the suit was not jnainfainable for 
want of a sanction under 02 CIciI Prooedaro 
Code and that ft Ciril Court can question an 
appointment of a tiu tee by a Devastanam Com 
mitteo if it IS not made reasonablv or in good 
faith. Pir Abhor Psimr f s l* of the Reb 
Clous Endomnents 4ct (AS of 2102) did Bot 
apply to the present suit as it was not a case of 
mirfea'inee breach of trust or neglect of duty 
bv a trustee SruRAitiJat PtijUT t KrIs/wi 

«wA«vSoirATAJtAB(1019) I D B 42 M»i. 688 
IP Att>< by fuo 


persons one o} whom had no interest smw«' 
<«ri<js—AeaP' (he eeelion eilWitod aif^MK 

quenily hy ttco ethers haung such tnlenst-^lattar 
jotttei at addtUona) pjaiftfij?#— Suit uhtXhtr mosis 
lainalle. IVTicro a suit wft* mstitutod under «. OS 
Cinl Procedure Code by two plaintiffa one of 
woom had no interest sin h as that required by 
that sertion nnd two other persons having tha 
requisite latcrcst sabsequentlr obtained iaans 
und r the section and were joined as additional 
plamtiSs in the suit Meld that the suit waa 
maintainable under " 02 of the Codi and oag^t 
to be tried oa the merits Ramsyyangat «(i( 
KnthHoyytngar (/557) I L It 10 Mid 1$S» 
applied JEAKAir Peodi t Sm S. Subra 
\Tr\B{1920) 1 L R 43 XsA 

92 and 83— from /msfea— 


Bcdaration ajaiml-^Appeal ly chenee—MeoA ^ 
Irutle putilmg nppeaf~Ala!rinrnl~R>ght to nait 
rt ami y of— ‘41 en c for cons ieralton 6uf not i*s 
good faith or «*ir<57«f nolies—Lvni/stion Act (/JT" 
of 1908) a 10 effc t of Where in a suit brought 
by the CoIIertor of a district Und r s 92 of 
the Code a.,AiR t the tiustce and the alienee from 
him a declaration was graati.d to tha e?<. t that 
the alienition la firoic of tha latter was not 
Ina^g on the trust and the alienee app alcd 
toaiing the Collector and the trustao parties to 
the appeal, Lui pending appeal the trustoe died 
ani tus legal teprcacntstive was not brought on the 
record lielJ that the appeal did nvt abito as 
the trustee was not o necessary psrty to it Hell 
alio that the canss of action agsmst the shence 
(who was an alien s for consul ration) arcs* on 
the data of the ebenstioa and as the suit was 
hfou’»ht more than sis years aftar that date it 
was barred bv hmitatiou under Art 29 of the 
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DIGEST OF CASES 


{ 708 ) 


CIVa PROCEDURE CODE (ACT V OF J808) 

— conid 

8 92 — eonld 

were not ptopet)v stamped Held that the cross 
objections must be stamped as on an appeal re 
Jating to the sum of Bs C 000 decree against let 
defendant JJeld also that the suit was not 
bad on the ground that the statutory notice pro 
vided for hy s 31 had not been gircn fiinee it was 
a smt relating to the propert-v of a religions 
in 'itution and not to the property of the Is* 
defendant ifeld further, that the suit was not 
bad under e 33 of the Court of TVards Act as 
the section did not eay that if the Court of 
Wards was not named as guardian from the com 
moQccment the suit was bad The onussjon might 
under the circumstances be treated aa a mere 
defect or irregularity in procedure not affecting 
the merits of the case or the jurisdiction of the 
Court and be corrected under s IS2 of the (h>il 
rrocednre Code 1903 J?Kp CMnd v DoAodha / 
L a 30 ATI Si end JBibi Uahai* v £tnlt Behan 
Perahad Singh l> li 30 I A 182 followed 
Sayan A>ija ‘'inEo t SnfES 3XasLEooi\ (1916) 
I L R 40 Bom S41 


17 — - Jitndu temple — 

11 oesSipper — BigU of auit of — Initreel meaning of — 
Vers tight to noriiiip uhtther aufficieM tnteral 
to maintain auit under e 0" — Beligiout Endou 
me Its Aei (SS o/ ISC3) « 11 and lS~-£> fiiuttaa 
o) interest therein uJielher appUraMe to a 03 — 
Lord Jiomillya -tet — Enghah deemona (hereon, 
v-hethtr proper guidanee «« construclton of t 92— ‘ 
Interest nature of to mainMin euil — Polteg of Aet 
and Code—iet and Code vhelher sn pan materia 
Where o Umdu residing m Wsdras and another 
residmg in Xellichcrry instituted a suit lo (be 
Distri t Court of onh Malabar under e 02 of 
the OiTil Procedore Code in respect of a Hindu 
temple situated in Telhchem’ in fvorth Kfalabar 
after obtaining sanction under the section and it 
appeared that th« former had goae to worship 
la tho temple on one or two occasions in the past 
anJ BU^bfc go there to worship in the future if 
business to^ lum to Tellicherir and he robed 
on his Tight as a Hindu to worship lo the temple 
as entitbng him to institute the suit Held by 
OuirinLO and CoCTis TnoTtEu, JJ (Aboup 
pAJiui J dissentiBg) that though as a Hindu 
he migh haic tho ri^ht to worship in the temple 
he had not on that ground alone the interest 
rc'juired by s 02 of the Code to maiatain tlie 
sun iuterest ’ under a 92 of the Code denotes 
an interest which is mbstaatial and not senti 
mentid or remote it must be a present and eub 
tancial and not a remote and fictitious or jnirely 
jUusori interest The dcfiaitioti of interest in 
a. 1 of the PcligtQua Endouments Act (\X of 
1663) canDot be used as a griib* in inlerprrtm^ 
tlie word as usei in s 9- of the Code The Engbsh 
decisions under Lord ifomiUy a Act wtucli lay 
down that the petitioners omier the A t ma t 
have an interest whi h is clear or dicvct ahould 
he a guidance lU interpreting tho provisions of 
e 92 of the Cml Prooedure Codi. Per Abdvb 


IIautm J —In the case of a temple or a mosjoe 
jierscns entitled to attend there for purposes oi 
worslup are beneficnries and must as such bo 
h Id to possess a snOi leot intctest to support a 
suit Older s. 92 of the Civil Pro edura CoJ 
Logluh nod Indian detuions oa the aabject re 
V wa4 f nAMcnACfniu Vtrap t Pahawes 
«*.s lisKUib, ILK 42 Mad 380 


erm PROCEDTOB CODE (ACT V OF 1908) 

— confd 

s 93 — eontd 

IS .. — - Ptligtoua Endoio 

menu Aet (fX of 18C3) a 14 — Sanction (or suit — 
Trvateea of a temple — Appointment of a tnuter bij a 
Dceaatanam Commitiee in bad faith — butt icithout 
MnciiDft, ly two trustee.* for declaration aa to invalidil'j 
of appointment and for in;w«ffion — Slaintaiiuihihty 
of the eml — dunsdiflion of Cml Courts to question 
appointment Two out of three trustees of a 
temple mttituted & suit in a Subordinate Judges 
Court for a dtclaration that tho appointment by 
the Derastanam Committee of one of the defend 
eats an a tru too m the place of a deceased trustee 
waa lovabd and for an injunction to restrain him 
from interfering with the aflsirs and the property 
of the temple Th* plaintiffs trusteea did not 
obtain aanction either undi-r s 0’ Ciril Procedjre 
Code or s 14 of the Fcligious Eadowmenfa Act 
(W of 1803) Tbi. defendants pleaded inter aha, 
that the amt w^s not maintainable for want of 
sanc'ioQ and that the Civjl Courts could not 
question the appointment made by the committee 
lldd that the suit was not maintainaWo for 
want of a sanction under 92 Cinl PWeeduro 
Cmle and that a CinJ Court tan question an 
appointment of a tiu tee by a DeTastsnaia Com 
mittco if It IS not made reasonably or m good 
faith. Per Abdub Fuaaf J a H ed the Reh 
^loos Endowments Act of 1863) did not 
apply to the present suit os it was not a case of 
nusleasaiice breach of trust or netluct of duty 
by a tTustee SPBBO^A^u Prixit o 
BiMsn Soafai4ji4B(1919) I 1 R 42 Mad 688 
29 - ■ Suit hy iioo 

persons one of whom hoi no infertif undsr f^s 
section— Leot e u-idtr (h* S'^tion oStawwa euo e 
guently ty two others hating such interest— halter 
joined as additional pfai«t»^i-~^uif wbetAjr tiwi i 
taindhU. \There a eoit Was instituted a 92 
Cinl irocedure Code by two plaintiffs one of 
whom had no latereat euih as that required by 
that section, and two other wt ons ba-ing the 
requisite interest aubsequently obtained leave 
und r the section and were joiiwd aa a4\it\otva\ 
plaiutiffa in the suit HtM that the suit was 
maintainable under s 92 of tba Code and ought 
to be tried on tho merits Rimayyanjar v 
Krishnaygnngar (18S7) I L P 10 mad fSs 
applied jBKftair Pedpi i Sm S Subrasiavu. 
ArrAB (1930) I L R 48 Had 729 

as 02 and 93 — Ah*nee from irualte — 

Declarat^n aqainit— Appeal by ali*net~Diilh of 
(ratfe penitnj appenl— Abatement — Jiight to sue, 
re aning of — ilienee for eonsiUralion but not tn 
good faith or tiilhoiil nolle — Ijimitation. Act {IX 
of lOJSi s 10 effeA of tVhere m a suit brought 
by the Oolleetor of a district uad r » 92 of 

tho Code again t the tiiistee and the alieneq from 
him a dt-cfaration was granted to the effect that 
tho alieastion m favour of the latter was not 
binding on the trust and the alienee app aled 
tnaVing tho Collector aa 1 the Crust e parties to 
the appeal but pending appeal the trustee died 
and his legal representative was not brought on tba 
record Ueld that the appeal did not abate as 
tho trustee was not a ne essary party to it BAd 
also that the cause of action against the abenee 
(who was an alienee for coa iJtration) arose on 
tho dot of the aliensfion and as the suit was 
bron V more than six jeara after that date it 
was barred by bmitation under Art 30 of tbo 
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DIGEST OP CASES 


{ 710 ) 


CIVIL PKOCEDUBE CODE (ACT V OF 1908) 

— <0 tdd 

s 93 — confW 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

— eonld 

s 94 — contd 


LimitatioD Act Time iviU run in favour ot an 
aheseo for consideration though be may not be 
an alienee m good faith. Trust projiertj m the 
hands of alienees for consid ration and in good 
faith and snthout noti e cannot be followed at aU 
Per T\aBji, J — The phrase right to sue with 
reference to appeals means right to olitam rebef 
PEASiVCA ^ E'fEATACHFLt.A ReDDIAII t TnC 
Collector op Tricsi'roPOLY (1914) 

I L R 33 Mad 1064 

ss 92 115— 

Se PcBuc CEiRnr 14 C W N 932 

s 92 0 1 r 3— 

^ee Parties I L R 42 Calc 1135 

S92,0 Ir 10(2)— Suit by pfain 

UQ$ afttr oulainxnQ consent of Advocate Ctneral—' 
■ipplteation by Adiocate-Qentral to be adied os eo 

Power of Court to odd parties) In a 
aui* und raection 92 Civil Proeedure Code ms 
titnted by persons who had obtained tho ret^uisilo 
coiucat of the Advocate General tho Court can 
on the application ot the Advocate G neral add 
him as a cs plamtiS Au^alavana Pandora 
Sannadhiyal v The AdneaU Oentrat of Uadrat 
(19.0) I L R 43 Msd 737 

S 93 (1883 Code s 639)— 

Sea S 03 I L R 38 Mad 1064 
I Dutia mp3<eiupon Colleclor»—I>jUes 

not lobe luehirjeil bj saborUnaU Duties which 
are imposed opon CoUeetors by Government nodcr 
a 03 of the Civil Froceduro Code (A t V of 
1008) are of very special nature the discharge of 
which often requires ectious cousideration and they 
mar not be discharged by the Collector s subordi 
nate The conclusion that because an Assistant 
Collector was discharging the functions of the 
Collector under the provisions of s 11 of the Land 
revenue Code (Bom Act V oi 1879) m tevenne 
matters ho vra. therefore entitled to discharge 
his functions with reference to nits filed under 
e 92 of the Civil Procedure Code (Act V of 1903) 
IS erroneous Sosicoakd BinKOAuiiAi v Cuiucan 
LALdOU) 1 L P 35 Bom 243 

s 94 (C &,£)— 

£ e \TTAcBSiETr nzrorr Jano>iE^T 

I L R 40 CJlc 717 

^«BE\OA£.Tr\i>crAcr 5 O 

5 Pat L J "6 

s 94 (d ) — Ptceucr ap;x7intnrnt of 

mortjoQt suit — ilortjojett r\]M — Conrlt discretion 
—InUrut and Goicrnmenl reixnue left tn arrears tf 
snl^ient ground~\onnna ion of Pxtir r Thoo»h 
tho appointment of a Pecciver priulent t> e n o 
matter entirely within tho di mtion of tho Court 
It must m the excrci o of that discretion bo guid d 
by the circumstances of each particular cose and 
it has been laid do'vn as a general rule that tbe 
appointment of a Receiver will bo made as a matter 
of course on the apph ation o a mort-agee if tho 
Interest payable under tho setanly is in arrear 
3Vhero it appeared that the onpnal mortgage debt 
sued upon had trebled and no intemt whatever 
had been raid to tho mortgagee and that on the 
other hand the mortgages had been compoUed to 
advance mone> to psv tho Covemment revenueoa 


tim mortgaged properties in order to save them 
from sale for arrears and that to recover the sums 
BO advanced they had been compelled to bring 
another suit Ifcld that it was a 6t case for the 
appointment ofm Receiver As a general rule the 
right to propose a person for appointment as Recei 
ver belongs to the part> interested in obtaining the 
appointment and effect will be given to his nomma 
tiofl But if the Court appoints a Receiver at the 
in taaco of a mortgagee — the mortgagee not hav 
log without the assistance of the Court power to 
appoint a receiver— then the Court exercises its 
dist-retion as to who shall be appointed receiver 
and appoints the Receiver whom having regard to 
the interest of both mortgagee and mortgagor the 
Court considers the be t person The CistCrv 
AIobtcaop anu Aoexct CoJfPA'TY Limited r 
Rases Ksatuv (1012) 16 C W N 997 

S 94(e) — Tcmporari/ in;arietion apph 

eation for~d)rdeT by Court eallinj upon defendant 
to fwrnub tecunty and submit aecountt — Order tf 
mode with ; iruliclion—ippeal — Pevwion Where 
on the plaintiffs application for the issue of a 
temporarv lajuaotion restraining the defendant 
from worhiQg mica mines on the property in amt 
tbe Court passed order directing tbe defendant 
to furnish security to tbe extent of Pa 5 090 and 
submit accounts of tbe minerals appropriated 
every weal from the date of the application t 
Held that the order was not one passed nnder 
r 1 of 0 of the Civil Procedure Codo and 

was not appealable uni r el (r)ofr lofO TLUL 
That tho order was an interlocutory order made 
under cl (s) of s 91 of the Coda to prevent tho 
ends of justice from bein'* defeated and shonld 
not be set aside m revi ion. Siro Madtov v 
F F (1912) I 17 C W N 318 

-s 95 (1882 Code ss 491 ana497>— 

'’S « Ivjp'rciiO'S I L P 43 Calc 550 

8 96 (1882 Cods s 550>— 

5ee S 2 I L E 43 Mad 53 

Bee S 47 X L R 33 All 3 

See L.i\n VcQvramo'f Ver (I or 1894) 
s 54 I L R 33 Botn 337 

Bee ScccEs3IO^ CcRTinciTB \cr as. 9 
23 20 I L R 35 Born 272 


■ Plaintiff Sled upon 

an aUe„eJ account sfatM which tfi" Cburts in 
India found to be a frsu Jo'ent an 1 fabricate 
one. Pliintiffs being thus corupeUM <o rely on 
Items of claim contained in a general account 
It was found that each of th so items was borr^ 
by limitation but the D fenJont n aerthel'^ 
comiented to a decree beiOo pvs^d in Plaintiff* 
farou for su h of the items as were proved, anl 
the trial Court passed a decree upon that ha is 
£feU~That the hndings on the qn lien o' 1 mita 
lioa standing the decree ovas a consent drereu 
which could not be modiSed on appeoL Srt Su 
Sax rsWACHsvD’iA Deo CiRw PuAH or Kalu 
KOTTA r CHAirAiASsnc 24 C W K 1055 


« 96 el (3) O XXXn. r 
0 XLin. rid (mpT 
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43 Cale. ss 
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MGlSST^Or CASE& 
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CIVIL PKOCEDUKE CODE (ACT V OF 1908) 

— eontd )t 

s ro and S" — Porhlicf — Appeal 

Peusififf of final aecrrc no lar lo He 7 taring of an 
appeal a^'Quiit the ^acluntrarp decree WUen aa 
appeal Jias once licen filed and is pending against 
the preliminary decree in a snit for pariibon 
the pi ling of a final dccnc dots not render t^e 
appeal nngaloiv Tlie final detxce depends 
upon tte prclminarj dccicc ^.nd if as the re uH 
of an appeal the latter is set aside the fonrer 
mv t fall ivith It Auriga Hal i Siihonibiar 
2\ath 1 L P a2 All 225 otcrruled AAircda 
may* Dost v Adhar Chardra CTiost JS 0 L J 
22S dis ented from Hvhanrnad Alffor Ilvsatn 
KTiatt V 7 assaddteq £7v»sain 1 L It 3i All 
492 and Lvlslmi v Jl/oni Deii 1 L Jl 37 Jllad 
foUoiredi Aldvl Jahl v 4mar Chani Paul 
18 0 L J 223 referred to 3vA\AJun> Lai. i 
TiPBE’n Sahu (lOU) I L E 36 All 532 

ss 96 100 — Land Aequtstlton At^ 

(J of lS9i) e 23 54 — Land — Compnhorg acqut 
sUion~Comfensation — Auxird ly dtsatanl Judge 
—Appeal to the District Jvdge—SccoHd appeal — 
Pra tic« and j roerdure IV here an av-ard is made 
by the Assistant Judge under the proitsioo* of the 
Land Aeq.uisil:oo Act lS9i and there has been 
on appeal to the District Judge no second appeal 
can ha from the appellate decision SIsTiniBirAt 
^iEANOASl lU’tOPBAa LaIDAS (lOU) 

I L R C6 Bots 360 

s 97— 

See 5 2 (2) 1 L B 30 Enm 422 

I L. R 68 Bom 692 
bee Af BEAL I L P 42 Calc 914 
bee X'AS7mo> I L B 64 All 496 

1 Prtlmii arvdeeree— 

Appeal— '■•taiua of aittevUuTitti--The qu<^(ion if 
not appeakd from <m prehmnary deette cannet le 
agi'a'ed tn apptal on treritt — Pariy a duty to cel 
Court to draw up deiree—Pract ce and proetdure 
Tlie plaatiff btough* a eait to redeem mortgage 
according to the provisions of the PeLhhsn Agri 
culturisfs Belief Act 1879 A preliminary i sue 
V JS raisi-d whether the plaintiffs fl ere sgricuJtunsts 
and decided against the plaiutrCs The Court 
ordered the pi isntiffs to pay the reqw itc court fee 
within a v-eeh s tiire whith not haung itcn done 
the suit iras di mi sed In the appeal which the 
plaintiffs preferred against the final d cree th 5 
sought to question the finding on the picliminary 
i^oe Held that the ptchnnnarj dec ee havirg 
become e\tinct Iv reason of the final decree 
and the plaintiffs not has ing evcrci ed their ri^ht of 
presenting an appeal from that decree it was not 
open to them m the pre ent appeal to chaDoogo 
fpdinp cn the pixlnninan issue Held further 
that thou„h tie statutory obligation Jay on the 
(ouit iJ V ij a ircliDiinsij dctrcc (oentiltethe 
plnint 1 t s] ] eal 1 1 1 it was cQuaPv the doty o 
lie i' ii tiff to ufk the Ciurt to Uraw up that 
decrn in on f-r to trail tli<m to iircsent ao apptal 
again t if C&tl^D 1 liCHANt a j Vituai. 
G rAi.(1912) I L r S6 Bom 53C 

2 • . .■ ~ — , — Prtl minarv decree 

—Apprnl — i nj ng on jrtUnMwry lave lit no 
iJ r f nun up — Appeal «ol nc etta y—Dutj of 

I J I u s~-} ochre old j cetdurt In a emt 
’ t 0 1 n a jiehminsry 1 ue was rai cd and 
' ’> lie plaintiff was an agncuJtiinst 

'» v 1 XI tal rn urder tl e jroii ions of 


eira PEOOEDBBE CODE (ACT V OF 1808) 

— eontJ 

a 97 — eontd 

the Dchhhan Apricullurists Pelicf Act (\MI of 
187B) and n redemption decree i as pas ed On 
appeal from the final dtcrcc the que tion as to the 
Btatns of the plaintiff was raised end the Court of 
Appeal decided that the plaintiff was not an a^i 
cultunst and varied the decree by increasing the 
amount of redemption On second arp^**' 
contended that the lower Appellate Court was 
wrong tn going into the prchminaiy point at the 
stage it did Held that no appeal was nccc aty 
against the preliminary finding and that um^s 
there was a prehnunary decree no appeal could he 
under the provisions of e D7 of the Civil Procedure 
Code (Act V of IDOS) Bat Dnah v Shah T ishnao 
ilanordaa I L P 33 Sotn. JS2 fodowed Coitnd 
JRamehandia \ lithal Copal 1 L B 3S Bom 
530 eridainecL Sakiubam 1 rsnsAsi t Sadas^ 
Batsircf (1913) I L R 37 Bom 489 

g Pie’tirtnari/deerie 

—Appeal — Pindinp on prehmirary issues — ? o 
Appeal lies from fndings — Decree drax mg «p ^ 
Duly to draw up decree is of the Court—Cml Cm 
eulars {1912) el ISO In a suit for nccounts the 
first Court recoroed findings on certa n pteh 
toinary issues and ordered accounts to bo taJtea 
on the basis of those findmirs No prchminary 
dciree was drawn up hr tlh Court 
was asked for by tw claiatilTs p'eader Th 
accounts were next taken by o comai 
decree was pa_ed in accordance with lus WP y 
di mi sing the suit The plaintiff agaii^t 

the final decree and urged objectioM against findmR 
on nrehmmari i 'uet Held that the plaintiff 
was not barred of hJsri. ht to urge objections agai^ 
the findmes on rrehaunary 
tho Civil Procedure Cede (Act \ ol 10OS) a 07 
hia right to appeal arose only there was a 
decree based on those findings That the praetiio 
in the jBofussil Courts was in atcordaiico with 
the proiisiona of the Civil Procedure C<we and 
Civil Circulate cL 1-9 vi tliat the Court 
was to draw up the detawc end tha the pleaders 
if anr in the case w-re to see that it was m accord 
ance witH the jud.,ment There is no woviAion 
requiring a party or his pleader to move the ^i^t 
to d.aw up n deer e and mere omission to -d the 
Court to do hat which it is the daty of the Court 
to do on its owTi motion cannot affect h-s right to 
apnea] li anun isi Pibcbaxd t Cangaujui S a 
rSit^lmSi IIP 58 Eon 551 

a - - Preliminary d 

eree—Appeol—DecmvnitUt suH not harred as caste 
qaestio" A dccisioa in favour of the pijintin 


»» — - - 

upon a preliminary de-fenco that the matters in 
dispute OR. east questions out ide the jiiri di tion 
of Qvil Courts does not amount to a preliminarv 
deerwj attracting tJe provo-ions of ' • " 


•J di tion 
larv 

aVVLv^V.Uti V.w i-.V. — 

the Ovil Procedure Code (A''t V of liffS) 
nath Dhondd’v v C i it-h Coned J L. J 37 Bom 
CO oicmded. Aarojan Palfn hna v CoiAil J*i 
Ghadi I L P ilEom 30 di Bentedfrom Cue- 
JtAtatTASii t CjNcacnAiuprA (Ifflt) 

I L r 39 Bom 339 

5 - - — Prduniiarjd erce 

—Appeal— Bed , on as t reijihcati A cWisioi 
that a m_tter is not res judicata is not a prebniinarv 
decree Claamal v w* ' Cnndharapp i I L 1 
30 Cam —2 followe 1 I tuEiu ms siinoDArrA 
f BmsjAcavnA (Jfijr) I L P 39 Bom 421 
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CIVIL PROCEDURE CODE (ACT V OF 190S) 

~eo id ^ 

S 97 — coneld 

6 - - - — — -■ Parlwihp «6- 

coll » t tit fo — Prchmi ijri/ d tree dfclmny pirt 
ncrs'hipdisf he.i aniihte 'i n iipitruiattla eonnts 
— Part 0 d nnj injiin s i/ to 6» < para d dram 
dt ree and trca'ed ai order— 1 altliiv of o I r tf 
maj 6e gt. ^ttontl on appjtl from fnil d er r In 
a suit to biYO partn rship ac oiints talei th« 
Trial Jud_e by a formal adjalication dal I SOtb 
Jjne 190> (0 de lirel that tha partn ship waa 
d lolved as from Is July 1937 anJ orderct and 
d *e“i (u) that inquiry ba mida by tha refereo 
as 0 who were the partners and (uf) that th9 re 
f c shoull take an a ouatof tha d alines of tha 
pa les With th a ts of th* partri iship busin sa 
\o app al was pref ~t 1 from thu adjuJieatioi 
and ifiiai-y was made and a oan s tak n Th 
d^i loa of th r f '» upon th inquiry which was 
al“ t3 o the anp Uant was coaCrm 1 by ta 
Jnij- la an app al against the final d o 
th' apo Uant too' cx ntioa to tlie m'jutrv orJ r I 
by the Jad'e (as to who were tha partn rs) ns erro 
n ous. IlJi that the aljulication by the Trial 
Jai^e m which the mqmry was ord rod was a 
pr hmmary d r anl no havm' b n npo al i 
a'ainst could not uni t 9 97 o* tha CiyiI Pro 
dura Code ba question I on the final app at 
Tn adjui atioa dul not c iso to ba a d tee 
b aii.B a Bubordinita part of it tf correctly mil 
mi^ht have b®en maio eeparat'ly aa an order 
Th Code makes no provision for aomethms which 
IS neither a decree no* an order nor nnv hmj 
whoh IS both n th r docs it provide that ono 
adjndieation by the Court can ba resolved into 
diver el m*nt8 some of which nco docroas and 
om 0 d r Atr^co Mcaari SatEfi t HisntM 
EeniHiu StLGJt (191u) 19 C W H 419 

— . S3 97 and 3— Prehmimry <f«cr< — 
Prclfninory »>}« tn Ih r a pvlj »J «a nm af 
Finfiay on t\r iwir ns' an at/ujici'ion 
tr’i can br embodied tn a d eree—Prae tee— 
Pfocelure k fin ling on a p elimmirv i sue 
rhether a party h an a^ncuUnrist H not bv itself 
an adjudication winch can bo cmbolinl m a 
preliminary decree within th meaning of e 97 
of the Civil Irocediire Code 1903 Per IIxcleod 
C J — It IS only when th' findin' on an issue is 
Eufiicicnt for the docis on of a suit or a part of 
the suit that the Court may pronounce judgm nt 
iVli n the finding is not suTicicnt for the d cision 
the suit must bo postpon d for forth r li anuv 
Aecordin'Iy the ets'o o' the case st which jul, 
ment 19 pronounced will determine whether the 
d eree is prehminsrv or final Per raavc-TT J — 
It u an abuse of the procedure intend-vl by the 
Code for a Court to draw up a p*eli3iia3rv decree 
directing a counts tn be taken under e 13 of the 
DcltUian Agriculturists Pclicf Act before it bad 
even dccul d whether the mortgage sued upon 
wa. proved JJunicipul Commiltee -vf Aast^ Ctiv 
V T/ie CtdleeloT of Anfit (WIi) uit Earn, rf’’" 
eonsidcrcd DvrxsTiuaA rinaiiOTTAM i rapiLt 
lui (19.0) I L R 45 Bom 637 

f 97 0 SXSIV Ti 1 &— 

See TnA’vsrrn or ritorzTTi Act (IV or 
ss. 89 

I L R 40 Boa 321 


CIVIL PROCEDURE CODE (ACT V OF 1908) 
—Conid 

s 93 — 'OJifd 

See Letters Patem Cl 15 

I L R 41 triad 943 
A VIivoT II L R So All 43? 

Sc Sale for Arrevrs oj Ravn-roE 

I L R 39 Calc 3o3 

1 Iltjh CourlJud'jpf 

dtff renc belli n—Pri tie at lo r ftr n to llurd 
luije ehanje of — One to 6* coniilioftll / deeilel 
and puat onij to b referrel jERttvs 0 J The 
int ntioa of 3 91ofth Civil Pro eiuraCoda is that 
the Jul-vos h ana' ths appail should corns to a 
coaipl t d istoa with ths rei rvatiou on the point 
of Uw oa wht h th“y di3 r and th y shoalil by 
ta It jnJ m n s maks it cl ir that if tuo point of 
Uwisd id i in on wsvi will have a c rtvn 5 lal 
raiilt anl if it is d id I lu anoth r wav it will 
have ana h r and a did r nt final r suit Oina in 
Au e SaMiRffooirSi in (IIH) 

IS C W W 33 

2 ■■ ■ ■ Suo li appall from 

th mo/us if — D f en of oemion—Pro It'- 
Ll rs Pa a 1S5} e’ 3 In so 03 1 app lU from 
tho mof ns I oi tho App Unto Sido of the lli Ji 
Court wh re Jad,90 did r tho pro ojaro 13 gov 
cm 1 by a. 93 of the Civd Pro Jura CoJ 1993 
and not ^ ck So of tho L tt rs Fat n' I63 j 
B aora r Lssapo Dai'tsixs (1018) 

I L R 43 Bom 433 
8 I ■ I - < I ' . . I. Bsmbaj U17V Ooitti 

—Ortgtnnl Oieit •JansUthon—dppMl—Dttajrt' 
m It' 0 / Jnijes—Pro -furs S 3b of the L tt rs 
Paten of the Bombay High Court whi h providei 
that if t'jo Tud-oa composing a division banen nu 
equally divid a is opinion the opinion of tho 
eoQior JuJ.o is to prevail 11 not aSoetei by a 03 
aob s 2 of the Cod» of Civil Pro oJaro 1903 
which proTid s a diCerent pro eJuro m these cir 
camstances Boaldab Soivdas r Bai Gclab 

I L R 45 Bom 713 

5 00 (1383 Cod'* 573}— 

See HtvDU IiAW — ^PcLtoioos Evnow 
3I2VT I L P 42 Calc 538 

— — — ■ • - J/isjeiitf T in hilei 

nonjstnUr — What parties ne^e \rj in ei t ajainsl 
larart'~xn of tan si to enfo ee eon.ro’l of pr n n 
lernn in— ITA no. of is nawi tntpearh ly 
Inasoi tacn{o*c gains thsfcimavanolatsrwvl 
mhtscapa itvassu h Lamavan a con ra t made by 
a prcviom kamavaa oa behalf of tho ta*wvJ 1 
IS not n"c asary to adl tho o h r m mb rs o the 
tarwad as partie>. Mi joiod r lu s 99 of the 
^vilProceiuroCoJ of 1993 inelul-^ nonjonJ r 
A contract xnado by tha kamavan of a tarwarJ. if 
prudent andfair at the time it was male is binding 
oa his succcs or la ohix. hATKARATit ^cuAnX 
STsvt Taua Kaziial r MASArcAT Vascri El.sta 
K anuL(l!)09) I L R 33 2111.433 

— ' — In a rent nit if a 

minor tenant s mothe refuses to art as gua*iLa9 the 
prepor course is to get on o'll'er of the Court 
appomted to represent him. The d feet 
be cured under a 99 for each tenant is not » 
for the entire rent and cannot bo su'd 
Barexura Nitii Bose r AanoEE Natit 


s 88 (18S2 Code s 675>— 

5telTcriiBRiNCE 1 L R 43 Calc 553 
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CIVIL PEOCEDtmE CODE (ACT V OF 1908) 

— c&nliJ 

ss 89 100 108— 

Sti JiTKi^DtcnoN I L R 45 Calc 926 

■ ss 99 107 (1) (h) 0 m I 28- 

5'feRziujnj I L R 41 Calc 108 

ss 99 107 ScL H— /Irif/zoftOTi— 

Appellate Court pouers oj — IteJireiMe once mode vn 
affected hy death of parti/ An epphegtion for a 
reference to arbitration under Sch H to tJie 
Code of Civil Procedure 1008 niaj bo made to an 
Appellate Court as v ell as to a Court of orismal juns 
diction and the Court is bound to accept and act 
upon such application if made bv all the patUca 
interested in the appeal IThcn an application for 
arbitration haa been made it will not l8p«e by 
reason of the death of one of the parties but if the 
right to sue snmves the arbitration must be pro 
ceeded with after substitution of the represcntalives 
of the deceased party ferwBialfa Selyanarayana 
V Perumalh 't enf ttia Pargayi/a 1 L If 27 had 
112 referred to Dctta t Khkou (19U) 

2 L R S3 All 645 

— — — s 99 and 0 I t 3 — iS«if by mer 
«Jon«rs /or (ht nsiiof deeforo/ion »h » jMcf of a sale 
aud prenoua iKortyages of hnd—hte/otnder of 
portiM— rewiond by Zoujr ^ppe//of« Court for a fresh 
deetnon The plaintiSs minor rons of G tbrongh 
their natenuLl uncle brought the present suit for 
the bans] declaration in respect of a sale and preri 
OU8 mortgages of land effected by their father and 
Lu two brothers defendants 1 3 m favour of the 
Twidee drfendant 4 and the previous mortgageea 
defendants 6 10 The 6rst Court held that the 
salt was bad for misjornder of parti s and returned 
the plamt to tho plaintiffs for amendment The 
plaint was accordingly amended by «tnking out 
the mortgages and the amt was thereafter di missed 
it being found that nece sity had been proved for 
the bulk of the sale price On appeal the District 
judge held that the suit was not bad for mis 
Joinder of parties and remaiided the case for a 
fresh decision after impleading the previous 
mortgagees From this order the vendee appealed 
to this Conrt Held that as common cjoestiona 
both of law and fact arose in the ca c there was 
no misjoinder of parties — tide Order I rule 3 of 
the Code of Civil Procedure Jlussammat Copal 
Pett r Jai Aoram {f P Jf IDOS) not followed 
Pup Parain v Slussammat Gopal Dex* (t>3 P F 
VJ09 PC) Prwololi Dch* \ Powesnur jifaudal 
{fi Indtan Cases 21S) and Pninwi or Jl/atidal v 
Protoiafi Pel/t (.35 Indian Cases ^4) foUoweA 
Seld also that the order of remand bs the J)i Inrt 
Judge was not opposed to the provisions of a 09 
of tile Code as the order of the first Court Titaily 
affected the merits of the ca=e RaLlia RaK t 
Jlcta Paj r L R 1 tab 296 

— IQO (1881 Code s 684)— 

•S'ee. S 4 I L R 38 Bom 340 

See S SO I L R S8 Bom 380 

See CnoTA biAcrim TcvxNca Acr J998 
S Pat L J 897 
*fee Co\sTrccTiOA or Documexts 

5 Pat L J S51 
'leeCovrrvcT I L R 43 Bom 344 
* e Jupj DICTION 1. 1 R 46 I A 140 
I L R 46 Calc 828 


CIVIL PROCEDURE CODE (ACT 7 OF ISOS) 

— eon id 

8 100 — conlj „ 

See SfanoiaiEDiN Law Pee ESinrox 

I L R 44 Gale 47 

See Second Appeae. 

I L R S9 Calc 24X 

— iSeeond appeal — Ptnd 

toy of fad — Land tenures in Pumavn — Ca la n — 
Pasture land — Grant of pnshirs land disputed 
According to the special law relating to lard 
tenures m Knmaun laud which was not allotted 
to vdl^ees for purposes of cultivation was held to 
belong to the Govemcnent and might bo granted to 
individual villagers far cultivation or the planting 
of tree But if sneh land were gauchar or pasture 
land a grant could only be made if it was nott 
mconsistent with the general wishes and well being 
of the Tillage community and it was open to anv 
villager to bring a suit to dispute the validity of 
such grant Z?eH oa such a suit being filed, that 
thc,findiQg of the Appellate Court that the CTant m 
question was inconsistent with the general wi'hea 
and well being of the community was a finding of 
fact and eonld not be disturbed m second appeal 
Gita Pam t Kuwa Kvm fi9i4) 

I Z> B 36 All 253 

Pact finding of tased 

upon ettdcRce tisswuisii to exist if contrary to feu— 
Sttmd appeal \Vhere the louer Appellate Court 
sot merely miBiuideratood the effect of a witnc s a 
deposition but referred to evidence which did not 
exist at ail and based its decision prmeipally tf 
not entirefi upon it the decision though on a 
question of fact would be contrary to Uw and 
uabio to ke tet aside on aeco&d appeal Sthit 
Amuninr Shail Chtrag Ah 2/11 JH 34S relied 
on Durga Clavdhvrani v Jcua^ir Smgh Cha« 
dhurt, L P 17 1 A 122 J L S IS Cale 33 
San Sattan Sulvl v ^on<iK L S 19 I A i 
I L R 29 Cak 249 referred to BatmrvDSA 
Komar ChivatismntrY t Psary JITohas Pav 
<1912) 17 C W N 37 

Finding of fraud ictth 

out my nidenct — Pover »» eecond appeal to decide 
case or issue not apessty framed on the endence 
as U stood and reterse decision of loner Appellate 
Courl The Plaintiff had executed a eale deed lo 
respect of immovable property m favour of the 
Defendant on the 2Glh June 1909 which was a 
Saturday and the deed contained a stipulation 
that the consideration money wat to be paid m 
the prescRCf. of the registration officer Under a 
prior agreement the last day for payment of the 
purchaw money was the 27th Jane 1909 The 
deed was presented by the sender for registration 
and (hough Defendants agent was present at 
the registration office with the money it was not 
paid immediately as Defendant had not ret come 
and wiiea the latter came the registration oflicer 
had left earlier than usual owing to indisposition 
and the Plaintiff also had left the office The 
X>c{eadant offered to pay the moaev at the regis 
tration office on hlonday the 3Sth June 1999 the 
27Ui being Sunday but the Plaintiff refused to 
accept it In a amt by Plsmtiff for canceliatron 
of the sale deed no i sue was framed as to whether 
the Defendant was ready and willing on the 2Dth 
■June to pay the purchase money and wos prevented 
from doing so by the action of the Plaintiff but 
both the tnvl Court and the first Court of Appeal 
held that no new agreement had been come to 
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CmL PROCEDUBE CODE (ACT T OF 1908) 

— eovtd 

— ■ a 100 — eonctd 

between the parties eubstitutm; the 2Sth June 
for the 27th as the date of eompletion of the sale 
sod they ft] 0 held that the Defendant had deh 
berateJy and fraudulently acted as he did ofl the 
2Gth June m order not to have to pav the purchase 
money by the stipulated date JltH — That there 

was ID point o! law no evidence to vujport the 
finding of fraud and the Judicial Conmiis loner 
in second appeal was competent upon the evidence 
and in the ab ence of an expiesa issue to find 
that the Defendant was ready end wilhng to 
pay the purchase money on the 26tb June but 
was prevented from doing so bv the action of the 
riamtifi and to revtr e the decisions of the lower 
Appellate Court on that ground Dasf Usi i 
Abdul Sauan 24 C W N 81 

-- — CuHotn or vvtge laiing 

Iht force of fate — EzUnt of jvr\ diction of litjit Court 
in second appeal in decidin'? riutom or uwje — 
J/iraetdar tn ChingUpvt d> tricf tight to Ihvndit 
inrant ly evsiotn from Ooitrnoient ryolt — Onu* of 
prontig custom on nurasidar — Cmf Proeednre Code 
t J03 — Pourtr of High Court la decide facit under 
— •Jdmwsiona o/ a jar/y iindin^ na/Kre o/ unless 
ezpfoined— Pmtnetdl Small Cause Courts Act (IX 
of IS87) ech II art 13 — r^undataram dseawitAia 
— l?«fden of proung alandonmert of ctufowafy 
fijXt — Jan izercue of right for a long lime effect of 
Held by the Full Bench The esistence of a 
custom or u age baring the lores ot lair » a 
mixed <^e tion of fact and law S 100 Civil Pro 
cedure Code precludes the High Court from inter 
fenog in second appeal nith the findings amred it 
by the lower Court of actual facta from which the 
existence of the custom has been inferred the 
inference as to the existence and the decision os to 
the ralidity of the custom being matters of law- 
revisable by the High Court m second appeal 
Kalarla Albayya v raja 7e»iala Papayyn Jfao 
I L n 29 Mad 24 overruled Kailas v Padmr, 
lisor 25 C L J CIS and Panlajammol v The 
iSccrefary of Stale fofindia I L P 40 Mad llOs 
followed Palamappa Chclig ^ Sreemalh Deran 
lamony Pandarasannadhi 1 L P 40 Mad ”00 
referred to Held further (o) that in a suit by an 
elAaga mirasidar in a village in the Chingirput 
district for certain customary dues called thundu 
laram from the non mirasidar Govemment lyots 
10 the Tillage the onus of proving the custom was 
on the tnira idar (6) that ou the facts found he 
had established the lU torn (c) that express admis 
slons of a party to a suit are strong evidence against 
him unless and until explained and (d) that the 
onus of proving discontinuance of the cnslom was 
on the ryot i cr SiDA«ivA AvraR J Tlie High 
Court can under a 103 Civil Procedure Code 
decide in second appeal the genuineness or other 
xnse of the material documents in the case m the 
absence of a finding bvthe lower Appellate Court 
IletJ by tho Divi ion Bench (SanastTA AxTiRand 
bAriXB JJ ) Jlirasi right is an interest m the 
X illagc bnds though not a proprietary interr t 
therein The Ihundvraram pay able to tho mirasidar 
by a ryot according to custom is not m the naturo 
of rent but falls under dues withm art. 13 ot 
tho second schedule to the Provincial Small Clause 
Courta Act (1\ ot 1SS7) end la a suit for such dues 
a second appeal lies to tho High Court KuaursTBa 
pEDDit Matavala CocvDa\ (Jtr) 

I L. R 41 Uad. 3^4 


CIVIL PROCEDURE CODE (ACT V OF 190 

— eonfd 


s 100 0 VI r 6— 

See SpEcmc RcLtEP Act (I or IS '< 
s 39 I L R 39 Bom D 

s 100 0 XLV r Hl—Pefusnl 

admit adlitionat eiidenet in appeal~I)iseretwn ■ 
Court — 4ppeal A refusal m the exercise of di 
cretion to admit additional evidence under ( 
\IJ r 2” of the Code of Cml I^ocedure w 
not afford a ground for econd appeal Pa 
Plan V Kallu I L F 23 All I>1 followe 
Duvca Prasad t Jai Naratv (19ll) 

I L R 33 All 8' 

s 101 (1882 Code s 535J— 

8 102 (1882 Code s 586)— 

See IIOJIESTEAD Ll\D 

I L R 42 Calc 6( 
See PossEssoRi Suit 

r L R 45 Cafe 5J 
See Phomtcul Smill Cause Coupi 
Act {I\ or 1887) Sen II Anr 8 

I L R 41 Bom 3f 

" ' — ■ ■ Second Appeal — Su 

of a pelure eogni able by a Small Cause Con 
meaning of— Suit by a landholder for rent vnd 
the Madras Estates Land Act (1 of lOOS) ss ‘ 
and JS9 — Second -ippeal in such suits tcleth 
eompetent — Pronacifli Small Cautra Courts 4 
(tX of JSST) s IS A suit bt a landholder !> 
rent under tho Madras Estates Land Act is cosni: 
able only by a IU\ roue and not by a Civil Court 
and SDch a suit is therefore not ofa nature cogni 
able by d Court of Small Causes within the terir 
of a 102 Civil Procedure Code and con«e<iuentl 
a Second Appeal in such a suit is not barred L 
thateection ■S'owncfarom -lyyarv Sennin Aaielc 
(1900) 1 L P 23 Mad 517 (F B) appb* 
ZaiirvDAP or Tarla r Kanda BxRmt ADU (10 1 
I L R 41 fifad 82 

• 8 103— 


See Okus or moor 

I L P 43 filad 50 
See Secoed atteal. 

1 L R 47 Calc 1C 

8 104 (1882 Code s 588)— 

See ArrsAL I L R 38 Calc 53 
Set Execution or pccreil 

I L R 42 Calc 44 
See B 2 (») I L R 35 AH 58 
5ce S 42 19 C W N lOS 

ice S 4“ r L. R 39 Kai 5' 
1 L R 82 All 
1 L B 1 Lah ; 
I L. R 44 Bom 47 
S S9 I L. R 43 AIL 10 


' SUh S 1 (c^Af5itfotion atcard ord 
modifying — Appeal oyniiwf hoie far lies Ci. (c) ■ 
eub a. (I) of a. lOt cf the Civil Promote cix 
doee not confer an unrestneted riglit of apnea! 
in other words, when an order has l>een made I 
which an awaM haa been modified or correcte 
In an appeal preferred against that order fl 
validity ot the whole award rannot be called j 
question, the true effect of the clause being to aJlA 
as appeal agamn the m ao far as 

\ 
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CIVIL PHOOEDURB CODE (AOI V OP 1908) C5IVIL PDOCEDDEE CODE (ACT V OP 1908} 
— CO till — contd 


— • s lO^ — onl3 

zaoAifiej of corfects tb** a-jrard DiJBtms BahaIT 
i SooKJEElJii,{l011) 17 0 W K 617 

ScVs 1 (fl>~ 

See Scs II PAR 17 

I L r SO Had 3S3 

soil s 1 (f)~ 

See IwEii, I L R ‘'a Calc 503 


See 4aDirpaTio> Act 1690 ss 11 A^D 
20 I L P 43 All £4S 

B 4 1 L R 43 AU S48 

AfbtlraitoA tctOtOut in 

tene^iion of Court — Aifoid— 0/rfer ^hr^g encard, tl 
nfpeo}a'b'le alter decree »a accordance tctlh aicard. 
An appeal iwa ezva t an order fibsg sa award 
made upon an arbitration \'ntboot tbe mtrrrcntioa 
of the Coark eren alter a detree is pa <ied upon 
the award. Tbs d c»ee ba'ii'd upon the award 
It no doubt final d it is m ^ccotdaoce with the 
award, but the rahdit} ol the deoree depends 
upon the Talidiiy of tb<» o der ditecimg tbe award 
to be filed and if tbe latter is set aside the decree 
nuet bo deUared inoperattre Itacmta Lara 
GAkiCorASSTat t U'^aasaLa Last (lOU) 

le C W n 331 

■ — ArlttraUon — 4ppliea 

tioH (0 /tie an amtrd tn an arbitration tnetie inlhout 
1} trlrrctniion o} lA Court — Appcal^Dutiea of 
arbitrator Btli that an appeal lies from an order 
diKctiog the htisg ol an award in an arbitration 
nade without the laterreiitjon ol toe Court field 
further that in an arbitration proceeding ti tbe 
parties tiiue to terms on a certain point it does 
not obso re tbe arojtrator from judsmeot 

os that point incozporatiQg the terms of tbe com 
rrotniso in the award HJlbi Kcrwas t LaKiiaa 
Tam Jars (1910) J I, R 38 All 3S0 


ss 104 117, D IX rr 8 S— 

*ee AyPEAL I L R 43 Calc 657 
~ Arbttration — 0 r d t 


directing atcafd to be filed — Appeal — Urreondiict of 
arbifm'or An eppidi lies a^iiiuk an ord r filing 
o Tofu-iing to file an award la an arbitntion mads 
without the jnterrealjoa of court and tbe bore 
fact that a decree has been draws up after the 
passing ol the o^t does not tabe away tbe tight 
of appeal agaiiL.t the order Saudamini Ghoth r 
Copal Chnndra Ghosh 30 C W \ > Si9 and 
7/a I Kunaar c Lalhmx Pam Jaini I L P 
«S Alt 3S0 referr d to An arbitrator csoaot 
decide the case submitted to him on ins own 
knowlelge and without takio" cridence unless the 
terms of tbe rtfurence especially permit him to do 
so lacilia NAUAfS t SUEO ’tATH PaSDS 

I L P 42 All IBS 

» 10 and 141 0 IS rt 4 aoS 9 

and O XLH r 1 (c) — 

See Tzstosat os ot Scri 

S Pat. L 

s 104 O SXr, rr 90 B2 0 XLDI, 

t I )) — ExeeiitioH of decree — OoJe tn aeeulion-^ 
(alien to get aside tale retecl^ — Jppe^ 

ivos no application may be made to set 


S 104 — confd 

fiside ft sale held lu (.xecution of a di-cree upon the 
groofid. amongst oth'*rs of fraud in the publicatioa 
or conduct of the sale and if this application is 
refujed uatler- r D2, an appeal lies under O ‘VLIII 
r 1 cL (/) but DO second appeal is allowed from 
the order of the Appellate Court Saco Psasao 
S roflt Peeuva IvuviTAE (1017) 

I L P 49 Al’ 123 

— s 10< cl (2) , 0 Xtm, r 1 (a)— 

— Order returmij a 

jdatnt for prctenlaltan to proper Coi.rt —Appeal— 
Car remawed to Court of firai laj'ince — Appad 
from order of rtmaiid i57a A Ifansif 

returned for pre cats on to the proper Court a 
plamt filed be ore him Then pljiutiS a 5 p..AZed 
agains this order to tb" Di trict jod^e who traos 
fenred the appeal to a Subordinate Judge who la 
turn remanded the ca e to the Munsif for trial on 
th" rocrit* Held that ao app al would he from 
the appeUat'' o-der of renituA Lacbat Si. QH r 
Baldeo SnoH (IDJl) r L R S3 All 473 

— — 3itU that ao app a) 

will be under 8 10 it lb- Letters Psteat from an 
order of » Single Judg» of the Hrli Court dw 
Qussui** an ^p d from an order ol an exeoutioa 
Court uader 0 XXT r 90 refusing to e t aside 
a sale PuBt Lal i llAPAfi Lae 

1 L R 33 AU 191 

_ . , , . ■ I Order of reittr/ting a 

ploint for presentation lu the proper eo tr(—4pp al 
hell that an appeal wdl he ieov th« order 
of an app hate coart returmug a niam* to be 
preaentea in tb» proper court Dahp SingAv 
Rindan Singh I C R nO Alt 53 followed. 
Lira KrsaOBB t Abdpb PiajiAS 

I L P 42 AH 74 
s 104 . 0 xLre. no zsi t so 

— Xrtlerj Pafenf t J0~~4ppeal from an order of a 
tingle Judge dismiisnij nn appeal from an order 
rtfuting to tel aailt a enU field that no appeal 
wdl L« under s 10 of the Letters Patent from an 
ord r of a single Judge ol the High Court disais 
eiog sn appeal from an o’der of an esecution 
Court under 0 AA.I r 90 of the Cml Procedure 
Code refatng to sc* a ido a aiV* AuiwuCab 
ShtfK r /than vVaK Khan I L P It All 22C 
foUowcA Punt Lal t dlAUAh Lal (191(1) 

)I L r SD AU 191 
— - a 104 0 XLIIL r 10 {fiy-OrUr of 

dppeBo'e Court reljrnmg plaint for presenfa’ion to 
proper Court-— ipp al~^ui^ Valteoitan Ad (T// 
of 2SS7) « IJ held tha an app al lie^ uulor 
the Code of Ciiil Procedure 190? as it did under 
tbe fonner Code from an ord r rotaramg a plaint 
to presented to the Court fTahJitUah r 
KauMja La' 1 L R 25 AH hi followed. 
TThere howert-r sn h an order is to be roide br 
•rt Appellate Court, it is the date of su b Court 
first to comider wheth r tbs orer vaJustioe or 
under raluatioa of the suit has preiudieially 
affected its disposal on tho jaunts and thereaft'T 
to take action in tbe tnanu r p7e3crib’'d by a 1 1 of 
the Suits Valuation Act, lSs7 DAun* br^oa v 
KcxjiAX So.aH (1013) I L R 38 All 5S 

s lOLasdS h U, r H — irbitraticn 

— Statement of epecuxl ease (or opinion of Court- 
Appeal from ord r of Court— Indian Arbitration Ac t 
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(/X 0 / 1S99} e 10 In a suit filed for [tarbhon 
of joint family p opertj the parties agreed to refer 
the matter to arbitration, and a coiuent order of 
reference was taken A similar agreement referred 
to the same arbitrators questions as to the parti 
tion of such immoveable property as was outside 
the juri diction of the Court m the suit The 
arbitrators disagreed on certain points but in 
stead of referrmg their differences (as the agree 
ment of reference authorised them to do) to an 
rimpire they submitted their own opinions m the 
form of a special eas for the opinion of the Court 
In doing eo they purported to act under tho pro 
TuiOES of the Civil Procedure Code Met V of 1903) 
Sch. n r 11 and of tho Indian Arbitration Act 
(IX of 1S90) 8 10 (6) The matter was decided 
by the Chamber Jud and an appeal was pre 
fe^ed against th d e ion. Hell that no appeal 
fay Ina much as the special ca e was in no sen o 
an award it did not come within the Qvil Proce 
dure Code (Act V of 1903) Sch II r 11 but in 
so far as it related to the agreement which was not 
the subject of the Courts order it fell onder the 
Indian Arbitration Act (IX of 1699) a 10 (6) 
PcB noTCMDia EASiQorat 1 Rajiqopai. llmauif. 
(1910) 1 L R S5 Com ICO 

s 105 (1882 CodA ' S91>- 

Sce IPPEAL 15 C N 830 

Ste AlTEAt, TO Privi Cotntat. 

I L r 33 ri3d 509 

1 II ■ ' - A rb%irat*on 

—Appeal Held that an order of a court settiog 
aside tho award of an arbitrator and deciding tliat 
the ca 0 shall be tned bf the Coort is an order 
aficoting tho decision of the ease witlun tho meaning 
of s IOj of the Code of Civil Procedure and is 
therefore liable to be eballeoged m appeal a^inst 
the decree Oanya Priisai r /*«ra I It H 23 
All 40S Itali/an Dm r Pyare Lai 4 All. L J J{ 
2o0 di&ifntcJ from Shyama Ch-iran PraJuantL 
T Prohlai Danoan S (7 II A 399 referred to 
Aonat Chind v Pain Aaroin IT R 2 All 18 
Pam Jiwan v Aairol Singh S All L J R 611 
Lamodar Tximlal Dharap t Paghti Path Ilari 
1 L P 26 Bom SSI Acnuthaijya v Thtmmayja 
I L r 31 Mad 315 ilathoorannth Ttuarte ▼ 
Brindahan Teicarte 11 15 R 327 followed Ran 
AtnanTEWAnit DEOsxTEwani {19i„) 

I L P 37 All 4„(J 

2 Order 6y Court 

returning plunt for amendm nt — nol appeala'le 
under prctenl Code — uhelhtr il may he challraged tn 
appeA Iron Ike decree nolxilhla'idtng that it IWm 
been comT-hed 1 i/TI Plaintiff sued ^th ebaro by 
partition of certain portions of pvemises. Tho 
Court on 30th April 1917 ordered him to amend bu 
plaint so ns to include the whole of tho premises 
und r tho p naitj in ca c of d Ivult of bsTiif 
his suit d smi ed Tho pi intiff am nded liis 
plaint aceordinAj lie sub "fluently appealed 
from the decree of tho Court to tho Di trict Judgr 
and In hia groanls of appeal challenged the order 
of 30th \p il 1917 Tho Di«lri t Jadge held that 
Lj complying with the order and am nding the 
plaint as ord red tho plaintiff had div tod him<eU 
of the ruht to dispute any part of the premises 
l«ing Included m the pror^rty to bo partitioned. 
Held tint under s. lOd 01 the Code of Civd IVo 


CIVIL PPOCEDDPE CODE (ACT V OF 1808) 
— confd 

S lOo — conld 

ceduto the plaintiff could challenge the correctness 
of the order of 30th Apnl 1917 in his appeal from 
the decree notwithstanding that he had compbed 
with tho order and that he could have allowed his 
suit to bo rejected and appealed from the rejection 
Ss.\Q JaSAK V IXATAT SdAQ 

I L F 1 Lah 54 

ss lOo 108 109 0 SLI s 23— 

Remand — Appeal — Iniy Council Hell that an 
order remanding a caso to tho lower Appellate 
Court passed by the High Conrt under O XLI 
r 23 of the Code of Civil Procedure 1903 is not 
appealable to ILa Jlajesty in Council Porbee v 
Amteroon mssa Begnm 10 Afoo I A 315 ila^ont 
Isbtargar Bud igarv Caiidasama Arrarsaiig 1 L P 
7 Bom SIS Satyid J/u har Ilossetn v 
Sodlia Dibi 1 L P 17 All. 11" nad Radha Kiskan 
V The Collector oj Jaunpur 1 L P 23 All 220 
referred to Ahjiad Husain t Goncm Ivuisiisa 
Nacaih (1911) I L R 83 All 891 

s 1C5 115 Sch n Art 15— Ar5i 

(rdfion 111 a suit — Atiard — Oljcclion ai to tali Uty of 
order el relertnte — Absei ce ol Irak uTiilen eiatement 
ty rfe/«ndi«f uho rllcgcd minortlj but uas found lo 
be of full age—4uaril tel aside— Reimoit The 
defendant to a suit on a contract pleaded infancy 
and filed a written statoment tbiongh a person who 

J irofessed to act as his guardian Issues were 
ramed amonzst them ono as to the a'l’o of the 
defendant This was tried first and it was found 
that tho defendant was not an infant Iho <Ie 
fi*ndant did not put m a fresh written statement a* 
tho result of this boding but accepted the statemen 
originally died on his behalf At this stage tho 
parties agreed to refer the suit to arbitration and 
tho issues which had been framed were by order 0 ! 
tho Court referred to an arbitrator who in due 
course submitted his award This was in favour of 
tho defendant The plaintiff filed objections and 
took, exception inter aha to tho absence of ft 
smtt n statement filed by the defendant after he 
had been found to bo of full sge The court 
accepted this plea and on this ground alone set 
a-sidc the order of reference and the award Hell 
on application in revision bv the defendant that 
tho application would ho Tho court below had in 
this caso no jurisdiction to reverse tho order of 
lefcrcnec which in substanro it had done and 
■o setting aside the award on the sole ground of 
some supposed defect in th** erd r of reference 
which was irrelevant it had acted with mater al 
irrcgularitv CAuhnhkanv Vulusmmad Ilassan 
I L I 20 Calc IB’’ and Lulaican y Laleija 
I L F 36 iV C9 ref rred to Piooorr J while 
agreeing that tho order complained of was unsjs 
tainab'e cipres ed a doubt as to whether the proper 
conr e for the def ndant sras not to wait for the 
final decree of the trial court and to cLal enge the 
order ssUwig asid" the awaiA vn Ins nemo-audum 
of appeal, in the event of the suit endiug m a 
d cree 8*nin3t him. KAvnsrTA Lal p JAOAxsATn 
Prasad ILa'scoiaw PbaSvo I L R 43 All 305 

103 (2) 0 '^LI rr 2« and 25— 

ProeoJu t— . IppfoJ— { nrtion beliceen an orj^ 
render r oaJ aa order under r 25 Wlif^ in 
the course of an appeal a Judge or a Bench has 
made an o-der nnd r £j of the Cod* of 

CivS Proce lore > ^asnes for tnal by 

the lower court ^ Jud^o or Ben h 
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Court agreeing TVitli this contention declined to 
exercise its discretion under b 149 and disirissed 
the appeals Tlio appellant then presented the 
petition for leave to appeal against the judgment 
and decree ol the High Court aforesaid to His 
Jtajc ty m Council Hell that the judgment of 
the High Court di nnssing the appeals must be 
con idered as one affirming the decision of tlie 
Court below AnsAnasanu v Ramasam (*’5 jVnd 
L J 219 and Ram Krtran \ Madhukar Praead 
20 Indian Cases 4G9 followed Utld also that 
the petition did not involve any eubstintial ques 
tion of law AnsAnasnmi v Aaniasami $>f Mad 
L J 219 Muhammad Abdul Qhajur Khan v 
Seeretary of Slate 1 L B S6 All 325 ojidBhagat 
Singh V Jai Pam 22 P R 1915 followed. 
McrssoiiuT Satio i AuarSinch 

I L R 1 L«L 220 

s HO 0 XLI r 5— Suhaantiat 

question of laxo — Say of execution — AppeSaie 
Court — Jurtsdteiton Held (1) that an appellate 
court cannot order a stay of sale unless it has 
seism of the esse in which the sale was ordered 
to take place and (2) that the question whether 
or not an appellate court could order a stav of 
sale without having seism of tbo case m which the 
sale was ordered to take place was not a mt 
etanlial question of law within the meaning of 
B HO of tbo Code of CiTil Procedure PvrshoUam 
Satan y Harqv. Lai I L It 43 All 12$ followed 
PirPsaoiTAti SARirr v Ifaitotr Lal 

I L R 43 All 513 

S HO 0 XLV r ^Appeal to lltt 

Majesty »» Coureil — Valuation — Ttco suits ietieeen 
some partus — Consolidation — Separate ludgment tn 
ortyinal court hut appeals decided together by High 
Court on the ettdenee »a totA suils-^eriificate 
grants! Two auits between the same parties in 
which the same question was raised were decided 
by separate judgments in the original court There 
were two appeals in the High Court which were 
heard together and bv con ent of both parties the 
evidence m the two suits was considered as a whole 
In the result the decree of the lower court was set 
aside Leave to appeal to the Privy Council was 
P’anted in one of the suits As to the other suit 
it was held that although the valuation of that 
suit aud of the appeal to the Privy Cot-uril there 
from was below Bs 10 000 and there was no qncs 
tion of law involved it was a proper case to which 
the procedure sanctioned by 0 \LV r 4 should 
be applied end leave granted Bruawav SiitOn t 
Peawavi Das BnaowA'i Das 

I L P ^3 All 223 

s 110 end 0 XLV rr ^ 7 and S— 

Appeal to Ilts Majesty m Covneil^ConsoUdatton of 
appeal — failure of one appellant to furnuh scevttly 
(ffcct of The nppLeant referred to in P 7 of 

0 XI\ of the Code of Civil Procedure 190® ja tbo 
appellant Tl here there arc two or more per ons 
w ho e appeals mu t bo consolidated Ic/ore the con 
ditions nece« ary for pranling tin. ajjhcaCion for 
leave to appeal arc fulfilled the sccuritv required 
1 V I 7 IS the whole security and not a poHion 
onlv of that which the oppellants tocether have fo 
fiimi-h. Where two appeals to His Majeaty in 
Council were allowed to be con olidatcj under 

1 4 el O 'VIjI and a certificate was granted (hat 
lie consoHdated appeal complied with the provl 
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Sion of s 110 end subsequently the appeal of one 
of the appellants was staved for failure to funush 
secunty Held that since the remaining appeal 
did not fulfil the requirements of s 110 the appeal 
could not proceed Mussamat Bidi Naci Zoeea 
t Bai/stith Goenka BAHADtrn 4 Pat L J 193 

£ 110 0 XLV r 5 — Leaie h appeal 

to the Privy Coancif — Certificate — Second appeal — 
Siibstanlittl point of lau)~Dispute at to lie talue of 
properly tnvohed — Finding of the trial Judge ae 
qitteseed in — Finding cannot be re opened for the 
purposes of a eetitfieafe In an application for 
leave to appeal to the Judicial Committee of the- 
Privy Council in a second appeal the applicant 
contended th-t the appeal involved a substantial 
point of law and asked for a remand to the lower 
Court for enquiry as to the amount or value o’ 
the subject matter under O XLV r 6 of the 
Civil Procedure Code on the ground that a 

dispnto between the parties had arisen on the point 
The trial Judge bad on enquiry found that the 
value of tlie property was Rs 4 000 and this finding 
was acquiesced m by the appLcant till the disposal 
of the second appeal Held that the applicant 
was coucluded by the res jIt of the enquiry already 
made and he could not be allowed to re open a 
finding as to the value of the property tn order to 
provide him with the means of taking the litigation 
to the Privy Council Asant Xasaia^ t Baji 
CRAK nrA Gatioaxikar (191S) 

I L P 42 Bom 609 

111 (18SC Code s 597)— 

Se rvnEB B 109 — 112 

8 Pat L J 179 

ss 11? (1S83 Code s 616)— 

Se High Cotot Jraisnicriow or 

I L R 40 Calc 955 

s 113 (1SS2 Code 8 617)— 

See IlEFrREsci. 

See Srreme pEn^■o^-UA^GE 

I L R 43 Calc 59 

114 (IBS’* Cod., s 623)— 

See Decbbc I L E 40 "All 6“S 
S>.e Review 

Aeiiei — Ziewetidetiee what 

is~Pei,iew granted on inadmissible }udgmenlt~ 

O XLI r 27 — Additional tfir’eree in the Appellate 
Courl—Ro discretion where no jurisdiction The 
plaintiQ was a co sharer landlord cl a mauza 
contiguous to which a cAiir wss thrown up The 
pnne pal defendants claimed that the ehjr was a 
reformation in ai^u of their c tate and the other 
defendants were the tenants of the fAiir One 
<9 also claimed a portion of thee/ ar The plaintiH 
brought a suit for rent against the tenant defend 
ant The pnncipal defendants al o sued them 
for rent and tho tenants dejosilcd the amount — 
claimed under s 14D Ben'’al Tenaoev Act Tha 
plamtiQ then brought a suit agaicht tie principal 
defendants under cl (J) of the ecction Th® 
plamtifis suit for rent was decreed by tho Court 
of first instance Judgment was next delivered la 
the suit brought by the pnneipil defendants as 
also in the suit under s 149 The decree In the 
plAwtitTs suit for rent was then afErmcd m appeal 
by the Di triet Judge After thi judgment was 
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delivered m a suit for rent brouglit by S &a a)>o 
in the B 119 case in the Appellate Court Iveither 
to this nit of S nor to that brought by the principal 
defendant was the plaintiff or any o’ hia co land 
lords a partr The District Judge subseqneotlj 
renewed his judgment m appeal in plaintiff a amt 
for rent relying on the judgments in the gaits of 
the principal defendants and 9 and in the a 140 
ca«e Held that none of the judgments was 
admis ible for the purpo e of the renew and the 
order made thereon must be vacated. The Dia 
trict Judge had no jurisdiction to renew his 
original judgment in the light of a judgment 
tonung on facts anhseqnently delivered tn an 
other Court m a suit which was not infer parity 
That the judgment m the auit of S which was 
not m exi tence at the time when the case was 
tried in the Primary and Appellate Courts was 
not new evidence in the aenso in which the 
expres ion is generally used nor was the judgment 
in the suit of the principal defendants which 
came into existence at the original hearing of the 
appeal but was not tendered on that occasion 
That they merely added a debateable item to 
the erideace on the record and the District Judge 
had BO power to admit them as additional endence 
tmder 0 "VLI r 27 of the Code That the 
objection that the lower ApMllate Court admitted 
in review evidence which ho tad no aothonty 
10 to admit may be taken on an ^pcal from the 
decree as made on review SintT KtnraB Rot tr 
SsiPATl Caanmn (1918) 23 C W N 242 

ss 114 115 121 0 XLVn {1>— 

See AnsiTRAtiOK I L R 43 Calc 290 
83 114 151- 


Sti Pbobats xkd ABinMST&aTios Act 
(V or 1881) 8 60 N 

I L R 37 AU. 380 

9 114 0 XLVn r 1— 

See Petiew I L R 44 Calc 1011 


8 114 O'O XLin r 1 (t)XLVU— 

See Review I L R S9 Calc 1037 

a 115 (1882 Code s 622)— 

See Apfeil I L B 41 Cafe 323 
See \rPEAr, noirr or 

I L R 44 Calc 804 
See AnutTESTiON 4 F L J 265 

I L R 43 Calc 290 
See AncrruAiiO'i b\ Com 

I L R 33 Cllc 421 
£ee Awabd I L R SS Blad. 256 
4 Fat L J 20 642 
See CnoTA \*crrr Tevaxct Act 

3 Pat L. J 143 
See Cmi. rpocEDrsE Code 
S 3 

I L. R O' Eom. 114 

fc 10 


I L R 42 AU 4C9 
I L. R 42 h^ad. 7“6 


s 115— confd 

See CrviL Peocedube Code 
S 143 4 Fat L J 428 

0 B 80 4 Pat L J 340 

I L R 38 Mad 775 
0 XXIII 1 L R 41 Mad 701 
0 XXXI\ EE 3 8 

I L R 33Uad 832 
0 XLl E. 27 5 Pat L J £63 


See CsDinraL JoEisDiorioir 

14 C W N 808 
I L R 37 Calc 714 
See CPumAL Pboceddbe Code s 476 
I L. R 34 AU 393 
I L R 38 AU 695 
I L R 39 AU 367 
See DisiiissaL roE sefault 

4Pat L. J 277 
See Eiecctiov or Decbee. 

I L R 46 Calc 962 
See Hiqh Couet JnEmnitTiios or 

I L R 39 Calc 473 
1 L R 40 Calc 477 
j9<s Hioh Cotet Jpbisdictiow or 

I L. R 37 Calc 714 


See JoEisDienov 

I L R 34 Bom 267 
See Las® Aeginsmev Aer (I or 1804) 
S3. 3 A2n> 18 I L R 42 Uad. 231 
See Lsttees Patevt Arrsau 


See IIaseas Estates Lass Act 

I L R 42 Uad 810 
Set tfAMEATSAES COCETS ACT SS 10 S3 
I L R 35 Bom 487 
See PBAcncE I L R 41 Calc 632 
See Peesideict Smau. Caese Couet 

I L. R 88 Calc 425 
5’fe pBOTisctAi, Shall Cause Act 

1 Pat L. J 435 

See PcBUO CHArmES 

14 C W N 932 


See pELioious EsDowimfrs Act (XV 
or 1863) 8 10 

I L R 40 Mad "93 

See Pevisiov 


See Sale I L. P 43 Calc 119 

See Sasctiov ron iTtosEcrnov 

1 L. R, 3" Calc. 13 
I L. R 39 Calc 7"4 
I L. R. 43 Calc 597 
I L. B 44 Calc. 816 
See SovrnAL Paegasas 

L L R 41 Calc. $"6 

1 Order granting leave fo a*- fa 

lormapanpens Pouinn. lletJ that noappli 

cation m revuon will lie to the Hi„b Court from 
an order graating an apjibcation for leave to >ue 
in /oms jwupmr Hartann ^ rwJ v iltlanmad 
I L. r 4 dll Ot and B-tleeihrt jyt v 
Bfitadi* All Uerl/y \otu (fjv®) C9 f Uowwi, 
Fa* Jfiimi'inaf ITul-inrwi'f Alan v At an a m 
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Court agrcemg -witli this contentioa declined to 
exercise its discretion under s 140 and di missed 
the appeals Tlio appellant then pre ented the 
petition for leave to appeal against the judgment 
and decree of the High Court aforesaid to Hia 
Jlajesty in Council IltU that the judgment of 
the High Court di missing the appeals must be 
con idered as one affirming the decision of the 
Court below Krishnnann v Rama, awit {Si Mad 
L J 210 and Fam Karan v Madluiar Prasad 
SO Indtan Cases 4C9 followed Held aUo that 
the p tition did not involve any substantial ques 
tion of law Krtshiuisam^ v Ramasamv 2S Mad 
L J 210 Muhammnd Abdul Ohafur Khan v 
Secretary of State 1 T R 35 All 325 and Bhagat 
Singh V Jai Ram 82 P R 1015 followed 
McssisiiiAT SiTTQ t Auau Sison 

I L R 1 LaL 220 

s 110 0 XLl r 5— Svbstantiat 

juejfioii o/ fata — Say of execution — AppeOalt 
Court — Jurisdiction Held (1) that an appellate 
court cannot order a stay of sale unless it has 
seisin of the case m which the sale was ordered 
to take p’ace and (2) tha*^ the question whether 
or not an appellate court could order a stay of 
sale without having seism of the ca^e in which the 
sale was ordered to take place was not a 
ilanltal question of law within the meanmg of 
s 110 of the Code of Civil Procedure Purshollan 
Saran v Hargu Lai J L R 43 AU 12$ followed 
FuBSHOTTAii Sinait t, lliCQu Lat 

I L P 43 Alt 513 

8 110 0 XLV r ^Appeal to Rtf 

Majesty in Council — Vnluahon— Tuo suit* heliaeen 
same porfies — Consolniation — Separate sudgnunt »n 
original court but appeals decided together hy Btgh 
Court on the eitdenee in loth suits— Ceretfieale 
granted Two suits between the same parties tti 
which the same question was raised were decided 
by separate judgments m the original court Tbeio 
were two appeals in the High Court which were 
heard together and by consent of both parties the 
evidence in the two suits was considered as a whole 
In the result the decree of the lower court was set 
aside Leave to appeal to the Privy Council was 
granted in one of the suits As to the other suit 
It was held tliat although the valuation of that 
suit and of the appeal to the Privy Conned there 
from was below Its 10 000 and there was no ques 
tion of law involved it was a proper case to which 
the procedure sanctioned bv 0 "S-IV r 4 should 
be apphed and leave granted BtUGW^w Sn»on t 
1 HAWAM Das Bhaowaw Das 

I L P -SS AH 225 

s 110 and 0 SL\ rr 4 7 and 8— 

Appeal to Ills Maje Ij in Coiineil— Consolidation of 
appeals — failure of owe appellant to furnuh teenrtly 
t(/ecl of no appheant referred to in P 7 of 

0 XI \ of the Code of Civil Procedure 1008 is the 
appellant Where there are two or more persona 
V no e appeals mu t be consolidated before the con 
ditions neces ary for granting the afjhcatioD for 
leave to ari>eal arc fulfilled the seenntj required 

1 V It 7 IS the whole security and not a portion 
only of tbat which the appellants toeether have to 
furnish IVhere two appeals to His Majc ly la 
Cocmil were allovcd to bo consolidated under 
1 4 of O XI ^ and a certificate was granted that 
lie conioiiJatcd appeal eomphed With the provl 
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lODofs 110 end subsequently tho appeal of one 
of the appellants was staved for failure to furnish 
security Held that since the remaining appeal 
did not fulfil the requirements of s 110 the appeal 
could not proceed. Mussasiat Bibi Naei Zoioia 
* Bauvath Goeska BiaADtrp 4 Pat L J 103 
' — — - s 110 0 XLV r 5 — leote to appeal 

to the Privy Council — Certificate — Second appeal — 
Substantial point of law — Dispute as to the lalue of 
property intwfteif — Finding of the trial Judge ac 
gutesced ta — Piniin;? cannot be re opened for the 
purposes of a eerttfieate In an application for 
Ieav« to appeal to the Judicial Committee of the 
Privy Council m a second appeal the appheant 
contended that the appeal involved a substantial 
point of law and asked for a remand to the lower 
Court for enquiry as to the amount or '•alue o* 
the subject matter under 0 XLV r 6 of the 
Civil Procedure Code 1008 on the ground that a 
dispute between the parties had arisen on the point 
The Inal Judge had on enquirj found that the 
value of the property was Rs 4 000 and this finding 
was acquiesced in bv the ^pheant till the isposal 
of the second appeal Held that the applicant 
was concluded by the rcsjlt of the enquiry already 
made and he could not be allowed to re open a 
finding as to the value of the property m order to 
provide him with the means of taking the litigation 
to the Privy Council Awawt LABATA^ * Past 
C0AMIRA GaMOASHAS (1018) 

I L P 42 Som C09 

* 111 (18E2 Cod» • 897)— 

See 8 100—112 

3 Pat L J 179 

«s 112 (1885 Codo s 616)— 

See High Cotjbt JuitisotcTlov or 

I L R 40 Calc 955 

s 113 (1882 Code s 617)— 

5*e IbErrsEhCB 

See Sfccifio PEnroRUAScr 

1 L R 43 Calc 59 

114 (188? Codt s epo- 
ses Dzcheb I L R 40^111 57S 

S e Pevibw 

Reueu — Keio eitdenee ivhat 

ts — Pemeut granted on inadmissible judgments — 

O XLI r v? — AdJifional etidcTtce in the Appellate 
Courl— No diiCTthoTV where no junsilicticm The 
plaintiff was a co sharer landlord of a mauza 
contiguous to winch a chur was thrown up The 
pnac pal defendants claimed that the e^.<r was a 
reformation in eifii of their e tate and the other 
defendv-nts were the tenants of tho chvr One 
S also claimed a portion of the cl ur The plaintiff 
broi^ht B suit for rent against tho tenant defend 
»nt The principal defendants al o sued them 
lor rent and tho tenants deposited the amount 
claimed under s 149 Een^al Tenanev Act Tho 
plamtiC then brought a »uit ogam t the principal 
defendenta under cL {3} of the ecction. The 
plaintiQ’s euit for rent was decreed by the Court 
of fiiet instance Judgment was neat dcJivcred In 
the cut brought by the principal defendants as 
also in the suit umfer e 149 The decree in tho 
rfiaintifTa Buit for rent was then affirmed in appeal 
Ly Iho District Judge Nftcr thi judgment was 
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delirered in a suit for rent brought bj S also 
in the B 140 case m the Appellate Court Neither 
to this salt ofSnor to that brought by the principal 
defendants was the plaintiff or any o* his co land 
lords a partv The District Judge subsequently 
reviewed his judgment m appeal in plamtifl a anit 
for rent relying on the judgments in the pnita of 
the principal defendants and S and m the a 119 
case Hdd that none of the judgments was 
ndnuSiible tor the purpo e of the review and the 
order made thereon must be vacated The Dis 
trict Judge had no jurisdiction to renew his 
original judgment in the light of a jadgmenC 
tnmmg on facts enbseqnently delivered in an 
other Coart m a smt which was not inter porfe.. 
That the judgment m the suit of S which was 
not in existence at the time nhen the case was 
tried in tho Primary and Appellate Courts was 
not new evidence m the sense in which tho 
expres ion is generally used, nor was the judgment 
in the suit of the principal defendants whieh 
came into existence at the original bearing of the 
appeal but was not tendered on that occasion 
That they merely added a debateabte item to 
the evidence on the record and the Distnet Judge 
had no power to admit them as additional evidence 
onder O \LI r 27 of the Code That the 
objection that the lower Appellate Court admitted 
in review evidence which he had no authority 
80 to admit may be tahen on an appeal from the 
decree as made on review Sauav KmtaB Rot v 
SpiPiTt CrawEBJi (1918) 23 C W K 242 

88 114 118 121 0 xLvn a>- 

Stt Abbitaatiok I L R 43 Calc 290 

ss 114, 151— 

Stt PbOBATS AMD ADlflMSTRATtOVACt 
(\ or 1881) s 60 n 

I L R 37 All 380 

s 114 0 XLVn t 1— 

Stt Review 1 L R 44 Calc lOU 

8 114, O’O XLin r 1 (t)XLVU— 

Su Review I L E 39 Calc 1037 

8 115 (1882 Code 8 e22>— 

S(t Appeat, 1 L R 41 Calc 323 
S(t \rPEAi, noirr or 

I L R 44 Calc 804 
Stt ApmTC«io> 4 P L J 265 

1 L R 43 Calc 290 
Stt Arbitsatiov sv Comx 

1 L R 38 Calc 421 
Sec Award I L R SS 5Iad 256 
4 Pat L J 20 642 
Are CnOTV \AOrrR TENAjrcT \cr 

3 Pal L. J 143 
Stf Ctvn, rrocEoniE CVide 
S 3 

1 L. R 3- Bom 114 

S 10 

I L. R 42 An 4C9 


I L. R 42 Mad —6 
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See Civil Procedcre Code 
S US 4 Pat L J 423 

0 XXI B 89 4 Pat t J 340 

I L R 88 Mad 775 
0 SXIII I L R 41 Mad 701 
0 XXXIV br 3 8 

I L. R 83 Mad 882 
0 XLI B. 27 5 Pat L J 263 


Stt Crdhtal JpEisDicnow 

14 C W N 806 
I L R 37 Calc 714 
Ste CBDirvAt PaocEDraE Cod* s 476 
I L. R 34 AU 393 
I L R 38 All 695 
I L R 89 All 367 


See EiEcmoT c 

See High Covet JvBiSDtenoT or 

I L R 39 Calc 473 
I L R 40 Calc 477 


See JuBisDiCTiow 

I L R 34 Bom 267 
See Lamd AcgvismoM Act (1 or 1894) 
ss 8 AMD 18 I L R 42 Mad 231 
See Letters Paiett Appeal 


See Madras Fstates Lamp Act 

I L R 42 Mad. 810 
See Maulatdabs Covets Act ss 10 23 
1 L. R 35 Bom 487 
Set Practice I L R 41 Calc 632 
See pEESiDE'tcT Shall Cavse Covet 

I L. R 38 Calc. 425 

See pBOTiMaAL Small Cavse Act 

1 Pat L. J 455 


Set rvBLXC CnArrriES 

14 C W N 932 

See PEttoiovs Etdowvexts Act (XX 
ov 1863) 8 10 

I L R 40 Mad 793 

See Revision 


Set Sale I L. R 43 Calc 119 

See Sasctiov ron Pposecctiov 

I L. R 37 Calc 13 
I L R 39 Calc "74 
I L. R. 43 Calc 697 
I L. B 44 Calc. 816 
See SovTiuL Psecasas 

L L. R 41 Calc. 8*6 

1 Order granting leave to in'* Ja 

forma panperis—Perwior Hell that noapjh 
CAtien in ren^on will li to the IIi h Court ineg 
An order granting an apJ^hcat]on for leave to sue 
i» /wmo paujien /7or«rn» SiiwA v iltianmad 
Pa a I L Ji. d in 9t and Pala Dct x 
Evliodt^ AU. TTtetJif \otei (US'^ C9 fuUowtJ. 
Jot Jfu ammaf J/aliemn'i'f Xfan V A i «a an*] 
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All Weekly Notes (1593) 218 Jlfusommai Chittyxa 
V Joli Prasad Ctvil EepistoJi No 24 of 1910 iat^ 
ilay 24th 1910 Qhulatn Shabhir v LwarJca Prasad 
J L N 18 All 163 and Deii Das v Eja Busatn, 
1 L R 28 All 72 referred to MniUMitAD 
Avas v MuiuinuD MAHMtnj 

I L B 32 AU 620 

2 Wrong decision of the lower 

Appellate Conit that the first Conrt had or had 
not lUTlsdictlon — to enUrtam a suit — Aeoision 
■ — Power of Htgh Court to tn<ff/«re in Beld by tho 
Pull Be’«ch (Sadasiva Atyah J dessenting) 
that the High Court has junsdiction to interfere 
under b. 116 Civil Procedure Code (Act V of 1908) 
where an Appellate Court erroneously decides m 
the exerciae of its admitted jnriadtctioa as an 
Appellate Conrt that the Court of first instance 
had or had not jurisdiction to entertain a amt 
Case law on tho subject reviewed Per Wallts 
C J The power of tho High Court to interfere 
fn such matters is under the third part of s 116 
Per SuOTASA Attah J The power of the Hi^h 
Court to interfere in such matters is onder the 
first part of a. IIS Tho function o! an Appellate 
Court IS to do that which the first Conrt ought to 
have done Per SanAarvA A\yab J Under 
none of the three parts of e 116 has the High Court 
power to interfere m such matters. Cla (a) and (b) 
of 8. 115 apply only to jurisdiction of the Conrt 
whose decree or order is sought to be revised, to 
pass snch order or decree and not to its decision 
on the joiisdiction of some other Gourtr The 
Wot^ acted illegally ’ m s IIS Cml Frocedore 
Code mean giving a wilfully perverse but not a 
mete erroneons decfsion on a question of law 
AtCSATTA V S&t StETHABUAClIAKDaA RAO 
(1012) I L R 39 Uad X95 

3 Case m which no appeal lieS-“ 

JJiyh Court — Extraordinary eiinl juri*dKt»on — Tem 
forary injunclton restraining a Hindu undow from 
adoptiny—AppUeation againtt the order — Case' 
meaning of-^urisdieixon under s 6 of BotnJKty 
jRepulatiofv II of 1827 — ffijt Courts A<t {24 A 
S5 lie. Ch 104) t 9 — General Repealing Art 
{XII of 1873) In the course of a pending smt 
the first Court granted a temporary injunction 
resttaining defendant Iio 1 from making an adop 
tion but afterwards dissolved it on appeal the 
District Judge granted the temporary injunction 
The defendant Ho 1 having applied to the High 
Court against the order a preliminary objection 
waa taken that the application was not comp 
etent under s. 116 of the Civil Procedure Code. 
Held overruling the objection that the applira 
tion was comx>etent under a 116 of tho Civit 
Procedure Code Act (V of 1908) as the order 
was a case decided m which no araeal lies 
withm tho meaning of the section. HeU further 
that the order was open to consideration nnder the 
wider provisions of a 5 of Rejralation II of 1827 
continued m foree bv virtue of a 9 of the High 
Courts Act, ISO! and saved from repeal by the 
operative eections o! the General Peoeabng Act 
(XII of 1873) r<f Batcheloh, J ' The word 

ease wVicb occurs in a llv, of the Oivtl Procedure 
Code (Act % of lOOS) is a word of wide or com 
jirthensive lrax>ort and clearly eoveis a far larger 
area than would be covered by such a word as 

smt or appeal. ” Ine much as a ll.» is 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

— confd 

- - ■ s 115 — conW 

merely an empowering section granting cert^ 
lunsdiction to the High Court and as the use of 
exercise of that jurisdiction will within the pre 
eciibed limits be regulated bv the discretion of the 
Htgh Court tho section ought to receive rather a 
liberal than a narrow interpretation Bai Ateahi 
t» Decpsiko Baku Thakob (1916) 

I L R 40 Bom 8S 

4 Bombay District MnmcipJdies 

Act — [Bom Act III of 1901) s 160 No appli 
cation can be made under tho rcvisional juri diction 
of the High Court from the deci ion of a District 
Court under cl [3) of s 160 of the Bombay Dis 
trict Uunicipalitics Act (Bombay Act III of 1001) 
MtmciyALrrr or Bcloauii v Pcdeappi (1016) 

I L R ^0 Bom 609 

5 Agta Tenancy Act — [11 of 1901) 

— Suit relating to an agrieullural hoUtng-^rder 
adjourning suit indefinitely — ^JJcmiore — Pcnctrs of 
Bigh Court — Statutes S and fi Oeo V Can IXJ 
s 107 Plaintiff brought a suit in a Civil Court 
alleging that the defendant s father bad been a 
lessee of certain property for 7 year that after 
the expirv of the lease he became manager of the 
property and after his death the defendant also 
became manager He pleaded that the defendant 
bad been dismissed from his position as manager 
and asked for possession of the propertv which 
comprised shares m 26 villages a market and some 
collection housea The defendant pleaded that be 
was a tbekadar within the meaning of the 
Tenancy Act, and filed an apphcation praying the 
Conrt .£0 exercise its jurisdiction under s. S02 of 
that Act The Court acceded to this prayer 
end adjourned the suit to an indefinite period till 
the question was decided by the Revenue Court. 
The plaintiff applied m revision against the order 
Etld (Per I^oooT J ) that tho teviaon was in 
competent as it was directed against an inter 
loculoiy order and a remedy by way of appeal 
was open to the plaintiff wherein all matters could 
bo decided {Per IValso J ) that a revision lay 
to the High Court Dhahbex Kuhwat v Ceotu 
LALtlDiei I L R 39 All 254 

6 Small Cause Court — Suit tried 

as a regular suit — Juriftlicfion — Appeal — ^Retuion 
Where a Small Cause suit is tried by a Mon if on 
the original side and his decision is reversed on 
appeal the High Court is bound to set aside the 
appellate decree as being passed without jniisdic 
tiijn AofZiparo Seetapathy V Kanlipati Suhbajya 
I L R 33 Bad S"! followed. Abdul Hajid c 
Bedtadoab Saeat? Das (191C) 

I L. R 39 All 101 

7 Suit intentionally undervalued — 

Power# of Court as regards amendment of laluatton — 
Court fee When a Court is of opinion that a suit 
has been msutnciently valued and that tho plaintiff 
has done so intentionally it may requite the 
pUintiS to make a fresh valuation and pay the 
ptop^ Court fee but it has no power to emend 
the valuation it elf Asuiq Au c Isitiat Beoam 
( 1917) I L E C9 All "23 

8 Bombay Act 531 of 1S50 — 

Aa»r# eml>e''hm€nl— District Jvdje orderinj re 
toitry Ij al aehmcnlvnJir Bom itto) JSoO s 4— 

Jum diction of ife High Court to r«n e the order 
Leder s. 115 of the Civil Proccdtire Cod- lOOS 
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the High Court has no ]urisdictioD to revise an 
order made by a District Judge acting under a. 4 
of the Bom. Act XII of 18 .j 0 as it is an order made 
by him as a per on at the head of an office and 
not an order made by a Court in any iray eob 
ordinate to the High Court Coopeb In re (1917) 
I L R 42 Bom 119 

9 Jurisdiction — Queelion of law or 

feci leaTtn<j on jurwdiction of Court l\hen a 
question of jiinsdiction IS inrolved the High Court 
is competent to revue a conelu_ion of law or fact 
which bears on such qnestion. Balalrtihna 
Vdat/ar v raJJdet'O Ayyar I L R 40 Mai 793 
eiplamed Bmaiu Lal r Bauieo Habai?! (1918) 

I L R 40 AU 674 

10 Order preliminary to the hear- 

ing of a suit deciding whether or not the trying 
Conit had jurisdiction Thedecisionof aquestion 
of jurisdiction hy the Court of fir t instance as a 
pr^minarytotne heanng ofthesuit before it and 
after takmg evidence and hearing arcruments is 
within the meaning of a llS of the Code of Civil 
Procedure 190S the decision of a ease from 
which no appeal lies and is therefore open to the 
rensiosa] jurisdiction of the High Oiart and the 
High Court may properly consider the evidence 

vea m the Court below Bthan Lal v ^lieo 

nrain I L R 40 All 674 approved. Uiayar 
V rostidera Ayyar I L R 40 Mai 7^3 and 
Raihnton% Dae* v Ganaia 8uniar% Dusi vd Indian 
Cam 276 referred to BoASOAva Aini Co e 
JaoAlnrATB Bhaowab Dab (1910) 

I L R 41 AU 602 

11 . Onus Misplaced— Trial ol 

wrong issue— Onus wron^fy placed— Decuton 
not supported ly any etidenee-^uantum of trtdenee. 
Mere errors in decision on matters of law and fact 
are not withm the scope of a 116 of the Cinl Fro> 
cedure Code 1903 Cis. (a) and (6) of that section 
deal with the question ol Jurisdiction and cl (c) 
refers to illegal or irregular proccssoal ects. An 
application under B 115of the Civil Procedure Code 
was made to the High Court from a decision of the 
Judge of the Presidency Small Cause Court on the 
following grounds — (i) That the Wrong issue was 
tried (ii) that the onus Was misplaced (lu) that 
there was no evidence to support the decuion. 
Held that the trial of the Issue in the form it was 
raised amounted to an error m law and not to an 
illegality or material irregularity in the procedure 
Held farther that under the circumstances of 
the case the mere fact that the onus was wrongly 
placed on the defendant did not entitle the Court 
to interfere under a 115 licit si o that loaa- 
much as there was some evidence on which the 
Conrt acted there conld not bo any snterfereore 
under the section Habav Ciiajiejia CBATTzan 
r ConroBATiov or roTAL Etciu\gb Asstoavcb 
(1910) 23 C W N "59 

12 Cnminal Procedure Code a. 

195 (6)— Joneficn to pro^etvteSanet on granted 
hy fowers of Dwfrtct Judge 

One of the parties to a civil amt applied for sane 
tion to prosecute the plaintiff on the ground that 
he had Instituted a false claim. The llnnsif «!is 
mis. ed the apphcation on technical ground The 
applicant spplW to the District Jnd_e nndcr a l^J 
(6) of the Owe of Cnminsl Procedcre Tie Jndgo 
remanded the ea»o to the Mnn if for trial ef tie 
appheation. JUU that the powers of revincn 


iJIVlL PROCEDURE CODE (ACT V OF 1908) 

— contd 

S 115— conld 

exercisable by the District Jndge were conhned 
to those conierred by e. 195 Criminal Procedure 
Code and he had no jurisdiction to maXe the order 
of remand. Beki Pbasad t Sabju Pua ad 
T nAsraiA (1911) I L R 83 All 612 

13 Interlocutory order High 

Courts power of retistcn— Charter Act (24 <b 25 Tief 
e 194) 8 llS—Secision where adequate rcmfdy 
an Is Quare Whether s 116 of the CivO Pro 
cedure Code or b. 15 of the Charter Act gives 
power to the High Court to mterfere with inter 
locntorr orders. Iletd that there is one common 
principle which governs its interference under 
both sections ei that it will not have reconr e 
ordinarily at least to its revisional or snpenn end 
mg powers where there is another and an adequate 
remedy open to the appbeanL An order refusing 
to amend the pleadings if erroneous may be cor 
reeled npon appeal from the decree to be pa ed 
m the Buit Such an order not being hlely to 
cause ineparable Injury shonld not be interfered 
with under the Charter Act CcAHSi Rat r 
Kbo-ai. Ray (1911) 15 C W N 682 

14 ■ The High Court will interfere 

with an interlocutory order if irreparable fnjorr 
would be caused to one of the Ltigants if matters 
were not set right AoifAD Ati r Au Eus«ACr 
JODAK (1910) 15 0 W N 863 

16 ■ — - Final order — Lellers RoUnt 

s 39— Privy Council leave to appeal /inof 
order passed on appeal— Crier passed by High 
Court on revision tf passed on appeal— Order rtlating 
to diseovery tf final onfrr— Order rtat Land Atquist 
Iton Judge cannot entertain ohjKliona fo airura ty 
Covemmeni if final order uhm reference at claim 
anfa instance still pending— Interloeulory order 
—Ciul Procedure Code (Act V of 1908) ss 109 115 
Orders passed by the High Coun in the exercise of 
Its revisional jurisdiction under s 116 of the Civil 
Procedure Code or of its power of superintendence 
under a. 15 of the Charter Act are orders made 
or passed on appeal withm the meaning of a 39 
of the Letters Patent Whether a particular order 
Is a ffnal order within the meaning of a 109 of the 
Civil Procedure Code for the purpose of grant eg 
leave to appeal to Uis hfajesty m Council mu 
depend upon ita nature and contents and its relation 
to the proceedings in which It has been made As 
a'geneial rnle an order cannot nghlly bo considered 
which settles a point only of several Issues 
of law or fact, in other word- if the order decid s 
a question the solution of which cannot whatever 
may bo taken of it terminate the proceeding befere 
the Conrt it cannot be appropriately called a £sal 
order 4n order of the llign Court which d si 
with the question of the propnety ol an order ci a 
Land 4cqniaitiOQ Judge for di-coveiy is cot a 
final order within the meaning of a 39 of the 
Letters Patent or a 109 of the Civil IVocedme 
Code An order of the High Conrt holding Iba 
the Land Acnui-ition Judge conld not rewew it 
the iiBtarco o! the ‘’ecretary ef State the award cf 
the Collector in eo far as it was not challengtd bv 
the claimants, the objecticns cf the cL.igants to 
the award s jU remaimng to be deternaned by the 
Judge was not a Cr order within the mean 
ittg of a 39 of the ** 

Civil rrocedore C State res 

IVDIA T Ebitisu Viaticaiow Oo. 

(1910) \C W h SIS 

I 202 
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— Awarfl—Dccrfe fmmed vpon 
fftrcrra — Apptat — AppFicalton vnder namanat iwnt 
jetton — Decret et aside — GTOvnds—Jxm ittUon 
The plaint iff os Mutawah of a Afu jjd at Zanzibar, 
brought a suit against the defeodaot for tbe re 
covery of certain pots and pans Three otbec 
per OQS who alleged tberoaelres to be Mutawabs 
were joined as parties apparentlv Mitbout anv 
amendnieat of the plaint After tome progre « of 
the suit the presiding Judge was a bj all 
concerned in the Jamat (community) to arbitrate 
opon all matters in difference between {hem The 
Judge framed an award on the 30th Jane 1004 and 
the award u-as read cut in Court after notice to 
the partie In the year 1909 a pleader for tbe 
plaintiff applied to hare a decree framed in the 
terms of the anard and the Judge accoriiingly 
pa^ed a decree on the 7th April 1900 One of tbe 
defendants having appealed against the decree 
which was not appealable the appeal was allowed 
to bo converted into an application under the 
wvi loaal juri diction s llfl ol the Civil Procedure 
Code (Act A of 1903) and the decree was set a ide 
as being [lassed bv the Judge without any sort of 
Wi diction whatever The grounds being (i) 
There was no written reference to arbitration as 
required bv law (ti) Tbe reference was made by a 
great number of persona who were not parties to 
the aujt (m) The matters in difference submitted 
^ arbitration wens matters not in suit at all (it) 
The result of the eaid irregular proceedmza « as to 
evpand tbe clam for the pos e ion of a ^w coot 
lag uten tie mto a suit for framing a scheme for 
the adnunistration of a large religious endownieot 
end no suit of the kind could have been properly 
*«“n«hpd uithout the prevnons sanction of the 
Advocate General or such officer as is clothed with 
|j‘* f'Wctwns (r) The award was made oa the 
3f>th Juno 1904 and the application to have it 
fited was not made til! 1909 The apphcatioo wae 
therefore maaifettly time barred (v])Tbcfdaio 
tiff died eftrJv in the year 190 j end no appUeatioo 
was ever made to bring his hors or legal repre 
fcntatives on record The uit had therefore 
abated bv July of that ^car AIebali A iSRAm t 
SnERirr Dew« (1911) L L R 38 Bom 105 


17 Interlocutory order — 5ri>»e 

ci/*«cfioji JfiW by KsBesiAT HcsAl^ J that an 
application under e 1 15 of tbe Code of Civil Pro 
tedure cannot be entertained lo th" ca e of tbo e 
laterlocuforv orders again t which though no 
immediatelv appeal lies a renedv is supplied liy 
a IOj which provides thvt they msy be made * 
fmund of objeition >n appeil again t the Anal 
decree Mot, L>,I K<i {Mat v Aano 1 L P 

IS Porn foijowrd Ina iriirh aa an order 
unuer O I\ r 13 setting aside an ex pnrre decree 
ran be attocked in apix-il from ibo tinal deorre 
no application nil lia for revi ion of auch an 
5"!^^ r I L n •'C Mad 

C<>l followed SANoPAjir Bnor IL Sl^c^ (1912) 
I L R 34 All 592 


- Ifigh Courts jansdictioo^' 
I le j roxfd—i olt nhon e/ r. 


/ rtjBJic . ^ . . ... 

Ajrttv tni to ffrarl tnOHme ^ui/i to tt fort* 

^ J AAT ere the Tn trict Judge set naide 

tl dccif on of tie bul-ordinate Jitd-e as to the 
“‘i u if a suit and simrij accepted tbe 
^ ' nJ.l^ n I \ the plaintiff wul out Firing anv 

^ rr irg at tint iletS ion nrd wiiiout 
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attempting io afcertaia the materials on which tlat 
Tataation was based and in fact without amvirg 
at a judicial dm ion nt a}] JItId that the H);.h 
Court should interfere m such a ca e under s 115 
Onl Diocedure Code if sati fied that the decision 
of the Dialnct Judge traa wrong Amir //nvwn t 
Sheo Balsh 1 L P 11 Cale £ distinguished 
Where the Subordinate Judge in his new of the 
value of the suit returned the plaint for present 
ation to the 5fun jf and the District Judge set 
a »de that deci ion and jt was contended that the 
High Court should not interfere as there was no 
prcjndice Held that as tlic law require that 
suits of a parlicnJar value should be brought in 
particular Courts where an order was against that 
Jaw no question of prejudice an e* m ctting aside 
that Older Where a land was taken for cleanug- 
and bnnging under cultivation under an agree 
ment that after a certain number of years the 
defendant would grant a molumri inovraai lease 
and a suit was subsequently brought by the le see 
for a declaration of his moarn * niolartm title and 
for tbe execution of the lease Held thattbesuit 
was in effect one to enforce the agreeinent to lea e 
The tnovros, mohiran title woold only accrue after 
the lea e was graoted snd the suit could fbexefcjo- 
be valued on the footing of that title POBt 
Ca>mvo avd Lax& IsrrRovnrEKT Co3ipa>t L» 
t Rosow Au Moixab ( 1 D 12 ) J7 C W K 160 

19 Jonsdicfioa, Uilsre lo exerci t 

—Limilalton Act (Tl o/ 1S77) a 7— Reiviion 
on Ifie fftovitd oj fimifflfion Sevillt A Conit 
decreeing or allowing a time baned suit or apph 
cation without considering whether it ts so or not 
may ^ aaid to have faded to eserci.s jun diction 
ve ted in it by Jaw ao as to bnng the matter within 
the scope of b 115 of the Civil Procedure Code 
Held that a Court cannot be said to have failed to 
vserci e jon diction merely bccao e it omitted to- 
consider ex yropfio mota the que tion whetler a 
per=on was entitled to proceed cut of time by rea on 
of eome special provision of law eg a 7 of tfco 
Limitation Act such question not having been 
rai e<l by him or on lus behalf The mere fact 
that in the headings to certain applications made 
in the ca e the person was de cubed as a mmor 
repre ented by a guardian was not sufficient to 
entitle him to the ^nefit of s 7 of the Limitation 
Act or to throw upon tho Court the duty of raising 
the point on his behalf Dmcd Befton Bhadra v 
Thrill Simp Chaniar iff C IT A 1015 followed 
PA>COt7 aiOMOVt t SlEKK ISAR (J9I3) 

17 C AV N €67 

20 Errcr cf In —romtntiud tj 

fearer rovyf— Cpnfnt.iPon mraninp ofSuitJw eoa*. 
IrtbvtH," v/«r is~Sifi< oJ lie lalue of If » Ifion 
Be $06 tcgoisntfe ty o Covft of Small Cautes 
nppewT M — Decree fur re”l £j co-ilnrir 

Itfuflord agoipet tenants— Depo..,! of litcrdnl amo irf 
hjf ptrrcAa er from erne of rAe le lanU to pr/rent 
Ale — Tijkf of t eh drio ilor to te reimbxnrd — 
Pivtincal ^moll Cnuee Court det (Tf cf f^S’J 
Irf 41 Vr* II— In fan Contraet Ul (IX of 
n *) «r 59 -0 The pUmtiff* pureba«fd tlo 
iRtere t ©f one cf tte defenfants in » fenanej 
!«M Iv ttem olt ‘=oroc out o! lie entire l'«i> 
id fandlortls wlo chimed » J-alt share m tlo 
lupvnor tenanev ol tamed a decree for irnt 
anti in eaecution iLercof were atwit to Inng the 
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OmL PROCEDURE CODE (ACT V OP 1908) 

s 115 — oohW 

property to «!ale when tbo pkiutiiT^ tlcpo itc<l m 
Court tho ncces ary amount m satisfaction of 
the decree The plaintiffs brought an action 
for declaration that tho defendants aiere liable 
to pay the judgment debt and they thcmselyes 
had paid the monej under circumstances avhjch 
entitled them in equity to recover tho samo from 
the defendants Tho suit v,as described ns one 
for contributions Tho lower Courts dismissed 
the pUintiSs claim on the ground that as tho 
decree had been obtained by co sharer landlords 
the interest of the plaintiffs in the tenancy aas not 
in jeopardy and the payment made by them must 
consequently be deemed voluntarj Ilio phintiSs 
appealed to the High Court Uil I that contnbu 
tion signifies payment hy each of the parties inter 
ested of his share m any common liabiliU Con e 
quently an action for contribution is a suit brought 
by one of such parties vlio Ins discharged tbo 
Iiabibty common to them all to compel tho ollicrs 
to make good their shares That the suit ns 
framed could not bo deemed a suit for contribution 
it was really a suit bj the plaintiffs for rccorety of 
money paid by them for the benefit of tho defend 
ants That Art 41 of the “^cond *lchedulo to tho 
Frormcial Small Cause Courts Act does not cover 
tho present case The sujt was clearly ono of a 
mature cognizable by a Court of Small Cau es and 
as tho sum claimed was less than It« 500 tho 
appeal was incompotent under s lOi Civil IVocc 
dure Code and must be dismissed That the view 
taken by the lower Courts that tho payment raado 
by the plaintiffs was voIuntat> as tho decree for 
rent was obtained by co sharer landlords who could 
not have executed it so as to prejudice tho interest 
of the plaintiffs was erroneous Tbo queetion of 
the precise effect of a sale m these circumstances 
would at any rate bo a matter for controversy and 
ihc party liable to bo affected would consequently 
he entitled to satisfy tho decree to protect himself 
from the apprehended injury to his right ho 
would also be entitled if ho made tho payment to 
be reimbursed under e 69 or a 70 of (ho Indian 
Contract Act Jltld however as to tho apphea 
tion of tho plaintiffs for the memorandum of 
appeal being treated as an application for rcvi 
Eion that the error committed hy the lower Court 
being one of law and not affecting tho jurisdiction 
of tho Court tho High Court could not interfero 
m the czereiso of its tensional powers Sstts 
Buesw Bavveiuee r Krisiisa Kali Bin'veiuee 
(1914) 18 C V/ K 1308 

21 Pleader appearing lor each 

party — A pleader who had appearevl for a 
party in proceedings under e 14j of the Code 
of Criminal Procedure must before appeanog 
for the opposite party in a sub equent cml 
suit flowing out of such proceedings sati fy 
tho court that In acting m (hose piocceilings he did 
not as a fact obtain from his then client any iaow 
ledge which would bo of u o to his present client* 
or that it ho dil obtain any such knowleilgo then 
such knowledge is now so to speak pobjio pro 
perty available to any pleader who can obtam 
inspection of tho record of tho proeeeihnga m the 
Hagi tratc s Court If lie fails to do so, he bnngs 
him«clf within r 2 7 of tho I ules of Praetieo 
framr<l by the High Court and it cannot W said 
that the Court has wrongly cierci ed its discretion 
tn refu mg him audience L>ltU v Aisyimod 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

— coi’id 

- g 115 — contd 

CoHienei Compaiii/ 20 CIi D 733 referred to 

SpINIVASA PaU t PiCHAI PlLLSI (1913) 

I L R 38 Mad 650 

22 Jurisdiction — Error m the extr 

else of tthether icroiiy decision on question of liniil'i 
lion IS An erroneous decision that a petition for 
restoration is not barred by limitation when in 
fact it IS o barred is not an error m tho cvorciso 
of jun diction tinder s 113 of tbo Code of Civil 
Fcoceduce 1908 Jhotit Loll OnosE t OvNomi 
Saqu 8 Pa^ L J 376 

23 Interloca*ory orders— nfie 

Iher HiqH Court tall interfere tilth — Coirtfes 
tthelher High Co irt i ill reuse preltniinor j or hr on 
ques/io i of The High Court will not interfere m 
rcM ion with an in'erlocutory order where thero 
IS another coiir e open to the applicant an 1 no 
irreme liable harm can be suff red b\ the inter 
loculory order 'MrasaiDLiT LtCilMlDiTl KlMiRt 
i^Namd Kcsias SrvoH 5 Pat L J 400 

24 Order returning plaint for 

Wc.n* of jonsdlCtlOu — Order rererte I on npj nl— 
Jteii loit The court to which a plaint m a suit 
ba ed on contract was nre tnUd returned the jila nt 
for presentation to the proper court upon tho 
ground that so part of tiie cause of action li d 
an en mtlnn the jiiri diction Tho plaintiff ap 
pealed again I tlus order and tho apjicllato court 
rcaer ed the order and remanded tho suit for tnal 
on tho ments Held on application m rcri ion by 
the defendants that no rcM ion would lie ea n if 
the conclu Ions of the appellate court won wrong 
either in fact or law hath Sarlrr v 

Vmes Chandra Parlor J C H \ C’5 ftnl</iMfi 

Erasad v East Indian Eiilicaj Company ft* 

A L J t3S followed Airfami Aair t Dim 
Itai t L R S All 111 Zaniiran v Fateh l(i 
I L R V* Calr liC ‘tfi \ariin\ Jagannath Ij 
A L J CS~j and \uppiliti itehajja r Sn 
Kanekuinirti Itnlatt heetatamaehandrit Ra .4 
If X. J 11* ref rred to Ciu’VDi. LiL i Koea 
AUl I L R 43 All 334 

25 Attachment before iudg 

meat— «/ the m tanee of petituner — isilt yiwrtfs 
pa d into Co iri—Ofponenl tnlAffroieinj the prore U 
■ n tieenhon of a tfecree — \ ofice of pagm >t ><A g ren 
to tie peUUontT — Petit oner i sjil for rnfeiWe rf n 
bition — Dismi 'll of e«tl — ^o mafenol irrryif rlj 
Tho petitioner filed Suit "No ”1 of 1910 again I one 
Kondonmal and applied for attachm nt before 
judgment Tho propertr attached was sol 1 and 
the salt proceeds were paid into Court to f 1 o credit 
of the suit Kventualh a decree was pn«e«f n 16 
suit on the 10th April 1916. On the *th Apni 
1916 the opponent who ha 1 prenou ly got a d 'cree 
again t Kondanmal applied for execntion and a Led 
(hat the sale proceeds which Were Iving m Court to 
the credit of the petitioner s suit be attachoil His 
application was heard and the money m Coort was 
pall to him on tho 19 h Apnl injc without any 
Doti'c to tht jxititioner Th'* petitioner who eoul 1 
riot then appiv for execution as he had not ob> 
tamed a cojiv of tl e d »«¥« m his suit 1 ro'i^ht t'-o 
jre>cnt Sait No ”"9 of 1910 agamst the oppon nt 
to recover an amount which he eonld have go 

of the moneys tber* had l»^n 

di tnbation diiaiiie'! 

suit The . to tho 

Oonrt under ^ \urn«L ion 
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CIVIL PROCEDURE CODE (ACT V OF 1908) 

— confd 

— — ■ s 115 — eonfd 

that there ^as no matenal irregularity which would 
entitle the Coart to interfere under s 115, CitjI 
ftocedure Code 1908 although the attaching 
Court before it paid out the proceeds ol the peU 
tioner b atachment to the opponent, ought to hare 
gmn the petitioner notice as a matter of equity 
\ISHT10 t RAMPBATaP (l‘>20) 

I L E 4S Bom 360 

2fi Contempt oi Coart — (Mer 

pas ed. bt/ MunsxJ lo show can e vihy proteedtvgt 
tn retaken (o an alleged contempt should not be 
taltn Held that an order passed bv a Munsi! 
calling upon parties to a civil euit to show cau e 
why they should not be proceeded against in 
respect oi an alleged contempt of court is an 
order which is amenable to the renaional junsdic 
tion oi the High Court either under e 115 of. 
the Code of Cinl Procedure or under 6 107 o£ 
the Government ol India Act In the UAinm 
OP THE PETrtlO't OP KADHOai 

Z L R 42 All 26 

26 (a) — — -- errooe 

ons decuton that a petition for reatoiation is not 
hatred by hmitation when m fact it u so barred la 
not an error in the ezercue of lunsdictioa under 
a 115 JHQTO Lal Gbose t Gakotoi Sabo 

8 Pat L J 3?C 

27 ———Jurisdiction— -A Koneif having 
before hun a eint on a promissory note hr t passed 
as Older (Ofegal in the circumstances of the case) 
discussing the suit for want of prosecution On 
this a decree followed which was signed by the 
ilunsif Subsequently the llunsif cauccUcd his 
first order and decree and having re instated the 
suit ^ed a day for nsheanns On that date the 
plsmtifl appeored and tendered some evidence but 
the defendant did not appear The Munsif there 
upon passed a decree in favour oi tho plaintiS 
ex parte Held on application bv tho defendant 
lor revision of thehlnn if b second order re instating 
the salt that the High Court had the power and 
ought to set aside not only the order complained 
of butalltheprocecdingsef thellunsifand restore 
the suit to its originsf position Strgu StttyA v 
Jhun Singh I L R 40 All 690 and Gtntnd Singh 
T Eet!/an.Uass ISA L J 24 referred to Abdui. 
Aziz i SBESiun CHAwn I L R 42 AH 18 

28 Interlocutory order — Under 

8 115 the High Court might call for the record of 
anv case which has been decided by any Court 
subordinate to such High Court and in which no 
appeal lies thereto but it bas no power to call for 
the reco^ of any case whtcfi is under trial by a 
Court subordinate to tho High Court Bai Pass 
V Jaoa Duuabu (1019) I L R 44 Bom 619 

29 When other remedy avail- 

able — Injujiclion issued bg Mamlatdar^-Otder set 
aside by Cott’e/or— ^iimtmiri/ Proeerif ngs—Ihgh 
Coirl tiol fo ezerctst potcers of rrctrion ujiIm* lAe 
parlj /«Ji no ofAer remedy Tlio folitioncr sued the 
opponents in 5(amlatdar s Court for an injunction 
to restrain the opponents from disturbing the peti 
tioner tn the possession of hisland Tlicblamlatdar 
iuned Uio injunction The opponents then appbetl 
to the Collector who set aside the bTsmUtdaca 
order under ■ S3 of the Mamlatdars Courts Act 
(Bom Act IT o! lOOC) The petitioner having 
applird to tho High Court under e ttS Civil Pro 


CIVIL PROCEDURE CODE (ACT V OF 1908) 
— coafi 

— s 115 — concii 

cedoce Code 1908 Held discharging the rule 
that the High Court would not exercise its powers 
of revision under s II5 Civil Procedure Code 
1908 unless the party applying to the Court had 
no other remedy In a case where the proceedings 
whicharosoughttoberevisedare purely eummary 
proceedings and which do not finally decide the 
dispute between the parties the High Court should 
not exercise Us powers of revision Ikbasaeea t 
BA8AKaowsA(ldl9] I L R 44 Bom 595 

gg EEecutmg Court — Degree under 

execution cannot be questioned It is not competent 
to an executing Court to go behind a decree and 
question Its propriety Ramehandra Oovind v 
Jayania [1920) 4S Bom u03 followed IUmkath 
V Ga;akak(I 920) Z L R 45 Bom 948 

31 Probate Proceedings— Revision 

of order of tho District Jnd,,em probate pioeeedmgs 
declaring that ca\ estor has no locus standi Radiia 
BaSIAV CaOWPHTOV l GOFAE ClURCBA ChltrCEEB 
BTOT 24 C W N 816 

Ilettston—-Jtintdieiton 

of High Covrl — Order deoiiing lerae of gutisdielion 
»»/<iK>ar of the pUanSiff — Case In a suit for 
damages for bn>ach of contract filed in the court 
of blunsif the defendants pleaded inter aim that 
the court bad no jnmcbction to try the cssr. The 
Mnnsif by consent of parties tried thb plea oa 
tho evidence separately from the other issues in 
the suit and passed a forms! order to the effect 
that the suit was cognizable by his court Against 
ihu order tbe defendants preferred an application 
in revision to the High Court under r 115 of the 
Code oi Civil Pioeedure and a prehnunary objee 
tioo was taken bv the plaintiff that no revision 
lay Bets by Piocon Rrm and OoEtrt 
Prasad JJ (HtmAUMAD Bonq and Walsh JJ 
direentmg) that no revision lay inasmuch as no 
case ' nad been decided by tbe court below 
wtlbu the meauing of s. TTS of the Code of Civil 
Procedore All that bad been decided was one 
out of several issues m tbe suit and tbe defendants 
bad their remedy by way of appeal from the decree 
in tho omt il it should h« decided ageiaat them 
BXargova and Co v Jagannath Bhagwan Das 
J L R 41 All 6C2 overfed. Per UinuMiUAiK 
RAnq and Walsh // confra In the circuox 
etances the decision of the question of jurisdiction 
was tbe decision of a case within the meaning 
of s. 125 of tbe Code of CiTjl Frocednre and there 
fore the High Court had jurisdiction to entertain 
an application for revi ion. Chhatlarpal Singh v 
Paja Bam I L P 7 All 6$J rcferrcd to by 
Mohasoiad lUnq J Dhap\ v Ram Ptrahad 
I L. R 14 Cale 76S referred to by TValsh J 
Bunnim Lal v Mswa Ram 

I L R 43 AIL 664- 

ss. 115 and 151— 

Aihilrators’ award decree — wifAoui 

iKquirytnlo lAe nalure of the atcard — Ifontiol 
of High Court's Circulars Chapter 1 1 para 
2— /nyuiry— Jfeoi point of di/)«re»i«— Decree 
set aside — Abuse of gudieial protts Ibc plaintiff 
• money lender filed m Court an arbitrator s award 
passed against the defendant debtor and prayed for 
a decfeo in the terms ol the award Tho Court 
having presumed that there was a real point of 
difference between tho parties passed a dc«ve la. 
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CIVIL PROCEDUEE CODE (ACT V OP 1S08) 
— 

- ss 115 and 161 — contd 

the terms of the arrsrd without institnting inquiry 
directed by a circular ol the High Court (llannal 
of High Courts Circulars Chapter para 2 
page 181) Held setting aside the decree under 
s 115 and l5l of the CitiI Procedure Code (Act \ 
of ItOS) tbatthereuasanaliu cot ludicialproee a. 
VEtenavD CBB4CiKi-tt r Lircr lrsTOK(18I4) 

I L R 38 Bom 638 

ss 115 151 and 162 0 VH, r 11 

0 XIDT— 8 1 («•)— te!i/eti<m o/ reltfj 
eIainied~Plai7it rttvrntd—llttutr of order relunitig 
fdainf — Apfeat~CMTtfet»JtHtI/of7STO) » t£ 
erd #cA il art 17 (n) Held that (1) an order 
rejecting a plamt under 0 Vll r 11 of the Civil 
Procedure Cede is not appealable u-ben soch order 
IS ba ed on a question of valuation pure and atmpfr 
(2) Wheu the order neceerardy lavofres a decision 
of the category or class under vhich a suit falls 
even though it incidentally decides a question of 
valuation the order is appealsbie (3) In cates 
fallineunder ( 1) where the other involves aquestton 
of }cri«dicticn the High Court may interfere either 
under a 115 of the C^e of Civil Procedure |O09 
or under # 107 of the Covemirent of India Act 
by virtue ol the residue of jun diction which the 
Court will always exercise wherever it appears that 
there has been lomething in the nature o! denial of 
the right of fair trial andtbat (4) Ceforeorattcr 
an order of demand fructifes by non comphanea 
into a recorded order ol rejection the Court cou 
(eaplaledine ISoftheCourtfeesAct IS'O may 
for good and sufficient reasons review its own order 
of demand on application by the plaintiff or revise 
that order on its own motion CuA8DBAUA>a 
Ecu? t BaannoKaBAi? 8tsoa 4 Pat L 3 67 

8s 115 and I5I O IX rr 9 and 13 

asdO XXL 8 110 — Defavlt diimxuolfor — Appfi 
eafion for re heartn^ natnlainabiUly of A party 
not bound bv a decree may under 0 IX r 9 of 
the Code of Civil Procedure lOOS obtain a re bear 
ing of a claim made by him under O XXI t 100 
which has been dismissed for default An apph 
cation under R 100 is m the nature of a summary 
suit and the provisions of the Code of Civil Froce 
dure for the trial ol suits apply to it Satta 
LABATA wLAnr Gouibd Sabax 3 Pat L 3 250 

SS 115 161 0 XLL t 23— Remond 

of ta € hj loirtr Appellate CovTl~ilefuiid of Court 
feet paxd on memorandum of appeal—Courtfeet 
Ael(f//ofIS7C) t JS^Jlefutallo pais the order — 
Appficahcn lo tligh Court The lower Appellate 
Court remanded a case under O XLI r 23 ol the 
Civil Procedure Code ISOS but deebued to order 
refund of Court fees psid on the memorandum of 
appeal The appellant having applied to the Ihgb 
Court against the order Held that the apphea 
tion was not within the scope or intention of a 151 
of the Civil Procedure Code 1008. Held further 
that the application must be allowed under » US 
of the Code as the lower Appellate Court m 
refusing to pa s the order had acted with lUegabty 
or with material irregularity Per Beavav J 
I thinh It IS very dear that that s (151) is m 
(ended to eropower Courts to deal with their owo 
decrees and orders and was not intended to give 
antboTUv to superior Courts by way of conferring 
supplemental ]uri<Mliction to that conferred by 
8 116 Bhau INC v CnACAMSAM UtmcnAXu 

(lOlS) I L. R 42 Bom. 363 


CIVIL PROCEDURE CODE (ACT V OF 1S08) 

— contd 

s 116 0 XI r 12— 

See Lasd acquisition 

I L R 38 Calc 230 

8 m 0 xxj r ee— 

— - — — — - , The Act of a Court in 

settling the teims of a sale pioclamation under 
O XXI r CO IS a Judicial Act. Uuksbi Bacbu 
HATB Edtoii V Hazasi Sabu 

S Pat L J 131 

— s 11'' 0 XET r £C— 

— — . — rnrofe tale ly jvdg 

mtnt debtor after Court auetton—Apphealicn to set 
aside Court sale — TTAstHer purchaser tn pritafe sale 
or judgment dsfc/cr enftllsd lo oppfj— Dumisfol of 
petition as of person not entitled to oppl^—Pcuers cj 
High Court — Jfetvsion A judgment debtor who 
after the Court sal# transfers his interest in the 

a -erties sold in execution of a decree retains 
cieut interest witbinthemeanisgofO XXf 
r 89 to allow him to apply under tbe rule Stb 
larayudu r Lolshmtnarasamna (1915) I L P 
3S Jslad 775 overruled Pavdurang Latman v 
Connd Doda (7915) 1 L P 40 Pem 667 and 
JlutsvmatHhettuaftJiverv SheoSanlarlaUlfflS) 

4 Patna IJ SiO ic 62 J C 67S (Potra) 
followed SthoT Cos v Atof Afi Chan (79/ )* 
J L P 34 All ISO dissented frem The jur 
chaser of such properties after Court sale is pre 
eluded from applying under the rule ColAnt 
Antnalv Sonlaran Pair (1913) 24 ZI L J 205 
ovemled TheHigh Court eaninterfersis rerisioo 
it an application under 0 \XI r 80 has been 
diamisteo on tbe ground that if was made by a 
person who was not entitled to apply Sctdabau 
V hUusA MAVuinan (1021) 

1 L R 44 1385 (FB) 654 

— — Decree— Brecvfto n— 

Auction salt — Deposit in Court — Ao application to 
set aside saJt--Soh confirmed— subsegvent apphta 
tion losei aside sale — Application refused— Ho trrt 
ffutanty — Titles arising from juiieial sales should be 
settled at soon as possible The property of the 
applicant was sold in execution of a decree against 
bun Within thirty davs of the date of sale the 
appbeant deposited In Court the amount of the 
decree together with interest on the purchase 
money lor the property sold The appbeant how 
ever having made no application to set aside tbe 
eale the sale was coafirmed and the Court called 
upon tbe appheaut to (she away his money The 
applicant then appbed that his deposit should be 
considered as an applicstion to set aside tbe eale 
Having failed in both the Lower Courts he apphed 
to the High Court under s 115 of tbe Civil Froce 
dure Code 1908 Held that the application would 
notlieunders 115 of the Civil Procedure Code as 
there was no defect whatever la jorisdictionacd no 
irregularity m the exercise of jurisdiction The 
Ovil PKxreduro Code with the Limitation Act 
provides a short period witbm which appbcatioss 
epecifying their object should Id made to set 
aside sales and the shortnesa of time allowed 
may be talen as indicative of the policy of the 
Legislature that titles arising from indieial sales 
should he settled as soon as possible Paon r 
BA7 zeal hASATA> (1919) 

I L B 43 Bom "SS 

— - — 8 115 0 XXn, r 6 — Swit/of reef «« 

o Berseie Ccir —leaH of jlcitljr^ Cci/ict rg 
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CIVIL PROCEDURE CODE (ACT V OF 1008) 

— corJi 

ff 215 — 

tliat there rv as no matenal irtegulanty which would 
entitle the Court to interfere under a 116, Ckvil 
I?roceduie Code 1908 although the attaching 
Court before it paid out the proceeds of the peti 
taoner s atachiaenl to the opponent ought to have 
given the petitioner notice as a matter of equity 
\lssKn t Kautbatap (1920) 

I. L R 45 Bom 360 

26 Contempt of Court — Or^er 

passed 6y MunaJ to show can e why proecedinys 
in relation to an alleged eonlefnpt ekovJd nol be 
tolen Ifeld that an order passed by a hluosii 
calling upon parties to a civil suit to show cau e 
why they should not be proceeded against in 
respect of an alleged contempt of court is an 
order which is amenable to the levisional junsdic 
iion of the High Court other under s 115 of 
the Code of Civil procedure or under % 107 of 
the Govemment of India Act in Ht uatteb 

OF THE PETITION OP KadHOBI 

I L R 42 All 26 

26 (o) — — An errone 

ous decL-ion that a petition for restoration u not 
haired by limitation when in fact it u so barred is 
not an error m the exercise of lansdiction under 
B 116 dnoTU Lal Gbqse V GABorrBt Saot 

3 Pat L J 376 

£7 3nn3diction-~A llunuf having 

before him a suit on a piomissoo uote first passed 
an order (dlegal in the circuzostances of the case) 
disBii*suig the suit for want of prosecution On 
this a decree followed which was signed by the 
hfunai! Suhscqnentlv the hlunsit cancilled hu 
first order and decree and having re instated the 
suit fixed a day for its he&tmg On that date the 
plaiQtid appeared and tendered tome eTid*nc« hut 
the defendant did not appear The hlunsif there 
npoQ pas cd a decree m favour of tho plaintiQ 
ex j>arte Held on application by the defendant 
for revision of the Mun if a second order re instating 
(he suit that the High Court had the power and 
ought to set aside not only the order complained 
of but all the proceedings of the Monsif and re tore 
the suit to Its oiicmal position B*tigu Stngh ▼ 
JftunSingA i L B 40 All 500 and Omnd 
T AalyanDass 15A L J 24 refenedto Abdui. 
Azu ( SnEESAB CiiA\p i L B 42 AIL 18 

28 Interlocutory order — 'Dndc* 

B 115 the High Court might call for the record of 
anv esse which baa been decided by any Court 
Subordinate to such High Court and to which no 
appeal lies thereto hut it has no power to call for 
the record of any case which is under trial by a 
Court subordinate to the High Court Cai ItASii 
u Jaoa Duiuabs (1919) I L B 44 Bom 619 

£9 When other remedy avail- 

able— iejunef on issued by Mamlaldar~Ordtr s»f 
aside Ij CotP-dor — Summary /’rocccifnigs — I/tgb 
Court not to potoera of rtii* on unUae the 

p«r(^ Alls no tilher remtd j The petitioner sucil the 
opponents m Mamlatdar s Court for an iniuoction 
to rcatram the opponents from disturbing (be yeti 
iioncrinthepossessionof histand Xliohlainlatdar 
issued the injunction Tbe opponents then appbed 
to tbe Collector who set aside tbe Msmlatdst a 
order under a S3 of the MamUtdars Courta Act 
(Bom Act tl o! 1900) ^e petitioner having 
applied to the Itigh Court under e 115 Civil Pro 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

— could 

- S 115— concld 

cednre Code 1908 field discharging the rule 
that tho Itigh Court would not exetciso its powers 
of tension under s 116 Civil Procedure Code 
190S unless the party applying to tho Court hsd 
no other remedy In a case where the proceedings 
whicharesoughttobereviaedare purely sunimaiy 
proceedings and which do not finally decide the 
dispute between the patties the High Court ahould 
not exercise its powers of revision Ibbasapfa t 
BA5AsaowoA(i9f9) I L B 44 Bom 595 

30 — ExecgliagConrf — Degree vndtr 

execufiOn cannot be questioned It is not competent 
to an executing Court to go behind a decree and 
question its propnitv ftamcAandra Oonnd v 
JayarUa {1920) do Bom 603 followed liaiiWATH 
V Qa9Akas( 1920) I L R 45 Bom 946 

31 ProhatB Proceedings— Revision 

of order of theDistnctJudgein probate proceedings 
declaring that caveator has no locut stands Badha 
Raaiaw CaowbuuBY t GoraL Ciuk&ba Cbuckee 
himT 24 C W N 316 

’ ' ■ . Bmstoffl — Jurisdiction 

of Btgb Cowt—Crder deciding ueue of jurisdielion 
»a fatovr of the jdainiiff— Case Jn a suit for 
damages for breach of contract filed m the court 
of hlunsif the defendants pleaded inter aha that 
the court had no jnnsdietion to try the case The 
Uonail by consent of parties tried this plea on 
the evidence separately from the other issues in 
the suit and passed a formal order to the effect 
that the suit was cognuahle by hie court Against 
this order the defendanfs preferred as apphcatioa 
m revision to the High Court under « 115 of the 
Code of Civil Procedure and aprehminary obfee 
tioo was taken by tbe plamtia (hat no rensioa 
lay Iltld by Piooott Bytes and GoEtm 
Prasad JJ (HtmASOiAD RAnq and II alsit JJ 
dissentiog) that no revision lay inasmuch as no 

case had been decided by the court below 
witiuu the mesjuog of s 115 of the Code of (hnl 
Procedure All that hsd been decided was one 
out of several issues in the auit and the defendaota 
hod their remedy by way of appeal from the decree 
in the suit if it should be decided against them 
Bbargava and Co V Jagannath Bhagican Das 
X 1/ R 41 All 002 evened. Per 3Itoasi 3UI> 
RjinQ and Walbq JJ contra In the circum 
stances tbe decision of the question of jurisdiction 
was the decision of a case withm the meanmg 
of s. 115 of the Code of Civil Procedure and there 
foro the High Court had jurisdiction to oatcrtain 
an application for revi ion Chhallargal Singh t 
R ttja ram I L R 7 All 661 referred to by 
McitASoiAD RAnq J Dhapi v Ram Pershai 
I L R 14 Calc 765 referred to by Walsh J 

BUDDHH LAL V hlEWA Rau 

I L R 43 AU 664- 

ss. U5 and 151— 

Afbrfratom’ sward decree — tnl^oai 

tnquiryinlo f^e noture of iht avard — J/amio? 
of Jltgh CoutVs Cireufarj Cfapter 1/ para 
S — inquiry — Prof point of difference — Decree 
Set aside — Atu«e of judicial j^oerss The ptafntill 
amoney lender filed in Court an arbitratoraawarti 
paesed against the defendant debtor and prayed for 
* decree m the terms of the award The Court 
having presumed that them was a real point of 
diffetenco between the parties, passed o decree lOj 
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CIVIL PBOCEDUEE CODE (ACT V OF 1008) 

— co’i/dL 

■ " — ES 115 and 151 — conld 

th& terms o! tbe a\Tard without mstHutiog inquiry 
directed bv a circular of the High Court (Manual 
of IIiEh Courts Circulars Chapter M para £ 
rape 181) Hdd ettinp aside tbe decree under 
s 115 and 151 of the Civil Procedure Code (Act V 
of KOS) thattherewasanabu eof]udicialproce a. 
VXLCEASr CEnACA>LALT LlECI LlSTOK(i914) 

I L R 38 Bom 638 

s 116 151 and 152 0 Vn, r 11 

0 XUn — E 1 (tr) — JncoTTtet iclustion oj nhtj 
claimtd — Phintrtiitntd — UtMtuo/ order rtlttrutng 
jdoml — ApT^al — Court feu AetiVII of 7S70) $ 12 
avd tch ll art 17 (n] Iltid that (1) an order 
rejecting a plaint under 0 111 r 11 of the Dvil 
Procedure Cede is not appealable when such order 
15 ba edonaque tion of valuation pure cud ompfe 
(2) IVhen the order necessarily involves a decision 
of the category or class under which a suit falls 
even though it incidentally decides a question of 
valuation the order is appealable (3) In eases 
fallina under ( 1) where the other involves a question 
of jurisdiction the High Court may interfere either 
under a 115 of the Code of Civil Procedure l-iOS 
or under E 10~ of the Government of India Act 
by virtue of the residue of jurisdiction which tbe 
Court wiU always exercise wherever it appears that 
there has been something in the nature of denial of 
tbe tight of fair trial andthat (4) Beforeorafter 
an order of demand fructifies by non compliance 
into a recorded order of rejection the Court con 
templatedins 12 of the Court fees Act 1870 may 
for good and sufficient reasons review its own order 
of demand on application by the plaintiff or revise 
that order on its own motion CitANDSAUAKt 
EoSF t BASD£O^ABAI^ SlKCH 4 Pat L J 57 
— ■■ ■ ss 115 and 151 0 IX tr 9 and 13 
andO XXL a 110— De/auf< dismiMal/or— Appfi 

cafjoft for re fieanni; maniiatnabtUly of A party 
not bound bv a decree may under 0 IX r 9 of 
tbe Code of Civil Procedure 1008 obtain a re bear 
lug of a claim made by him under 0 XXT r 100 
which has been dismissed for default An apph 
cation under F 100 is in the nature of s summary 
suit and the provisions of tbe Code of Civil Proce 
dure for the trial of suits apply to it Satta 
I\ABA yAr> Laui GosniD Sahax 3 Pat L J 250 

ss U5 151 O XLL r 23— ifemani 

of caee by lovrer Appellate Covrl — Refuvd of Court 
free paid on memorandum of appeal~C<nirl fees 
Act{,FIIofl870) s 13 — Refusal to paea the order — 
Application to High Court The lower Appellate 
Court remanded a case under O XLI r 23 of the 
Civil Procedure Code 190S but dechned to order 
refund of Court fees paid on the memorauduos of 
appeal The appellant having apphed to the Hi^ 
Court against the order Held that the applica 
tion was not within the scope or intention of a 151 
of the Civil Procedure Code 1008. Held furthw 
that the application must be allowed under a 115 
r( the Code as the lower Appellate Court in 
rofiismg to pa a the order had acted with illegality 
or with material iircgularity Per Bxauaw J 
I think It IS irry clear that that a (151) is in 
tended to empower Courts to deal with their own 
decrees and orders and was cot intended to give 
authoritv to superior Conrta by way of confewng 
supplemental juriidiction to that conferred by 
6 115 BnACstsc r CnAOAKiEAjt Hcbcbakd 
( 1018) I L. E 42 Bonn 363 


CIVIL PROCEDURE CODE (ACT V OF 1008) 

— conld 


— S 115 0 XI r 12— 

^ee Lam) ACQUismov 

I L B 38 Calc 230 

s 116 0 XXI r ee— 

— — — — The Act of a Court m 

settling the teima of a sale proclamation endec 
O Xxl r CO IS a Judicial Act. Uufshi Baghtt 
MATS CiXOB t EaUBI SABU 

2 Pat L T 181 

B 115 0 SXJ r SS— 


— — Pritafe sale by jvdg 

mmt debtor after Court aueii n—Appltcaiicn to set 
aside Court sale — IT helher purchaser in prtiate sale 
or judgment debtor entitled to appli — Dumis ol of 
ptitlion as of person not entiffed to apph—Peuers oj 
High Court — Peiision A judgment debtor who 
alter the Court sale transfers his interest in the 
properties sold in execution of a decree retains 
sufficient interest withintbemeanmgofO XXI 
t 89 to allow him to apply under the tnie Sub 
barayudu v Lalahmitiarasamma {1915) ILF 
38 Had 77S overruled Pandurang Larman v 
O'onnd Dada (1916) I L R 40 Ben 557 and 
Ji/ttAm.mutDAonu’ott Kverv Shee SanlarLal[JS19) 

4 Patna LJ 340 tc 5” I C 873 (Pair a) 
followed Uhor Dos v Atof Al» Xjon (I9J2)^ 
J L B 3i All ISO dissented frem Tbe pur 
chaser of such properties after Court sale is pre 
eluded from applying under the rule Lolshm* 
Ammalv Sanlaran Bair {1913) 24 2l L J SOS 
overmled TheHigbCourtcaninterfeieinrevision 
if an application under 0 XXI r 89 has been 
dismissea on the ground that it was made by a 
person who was not entitled to apply Suboabau 
V hUnsA Mavctbab (1921) 

1 L B 44 Mad (F B ) 664 


■ — Decree— £»cu(i on— 
Auction sale^Deposit in Court — Ao application to 
set aside sole — Sale eonfirmei-^subsequent apphea 
tion tosel aside sale — Application refused — Ao irre 
gulartfy — Titles arising from judicial sales should be 
settled as aeon as pQ««i5te The property of the 
applicant was sold in execution of a decree against 
him Within thirty dava of tbe date of sale the 
applicant deposited In Court the amount of the 
decree togetner with interest on the purchase 
money for the property sold The applicant how 
ever having made no apphcation to set aside tbe 
sale the eaJe was confirmed and the Court called 
upon tbe applicant to take away hia money The 
applicant then apphed that hie deposit should be 
considered as an application to set aside the sale 
Having faded in both the Lower Courts he apphed 
to the High Court under s 116 of the Civil Proce 
dureCode 1908 Held that tbe application would 
notlieundera 116 of the Civil Procedure Code as 
there was no defect whatever in jurisdiction and no 
megulanty m the exercise of jurisdiction Tbe 
Ci-nl Procedure Code with the Limitation Act 
provides a short period withm which apuhcationa 
npwSjire their object should btS" made to set 
aatde sale and the shortness of time allowed 
may be taken as indicative of tbe pohey of the 
J^iatature that titles arising from indicia! sales 
uonld be settled as soon as possible Baojt r 
Baksilal Xabatas (1919) 

I L R 43 Bom 735 

• - '*116 0 XXn, r 6 — /<»■««/ in 

a Btterue Cctrl—Ctolh of flanl j^-Cotfiel rg 
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CIVIIi PROCEDURE CODE (ACT V OP 1008) CIVIL PROCEDURE CODE (ACT V OF 1903) 

— ^onld — conii 


— s H5 0 XX11,T 5 — conli 

claims io represRUl jilainiiff by uiioio and father— ~ 
Neceastly for tnguiry—Order of District CoVictor 
recogni my xoidoio as land holder effect of—Otder 
oj Rcienue Court recognizing mdow as lejal rtpre 
sentativ^~Beitsion io High Court compeienty of— 
Madras Estates Land Act [I of 1008) es 3 (51 
102 and 205 construclion of In a siut Sat xcnt 
instituted in a Revenue Touit tbe plaintiff died 
the widow o! the deceased plaintiff claimed to bo 
hfs legal representative to continue the auit as 
against the father who claimed to he Bueb repre- 
sentative as the legatee under an alleged wHl ol 
the deceased plaintiff Subsequent to the inatito 
tion of the suit the District Collector bad passed 
an order under s 3 (5) of the Madras hslHea 
Land Act recognizing the widow as land hediet 
«n succession to the deceased plaintiff We 
Pc^enue Court held that tho widow should bo 
held to bo the legal representative to continue 
the suit and dismissed the claim of the father 
without inquiring into the gonuinenesa and validity 
of the will The Utter preferred a Civil Revision 
Petition to the High Court under ft 113 of tho Civil 
rroccdute Code The respondent raised a preli 
niinary objection that no rc\iaion petition lay to 
tho High Court and also contended that the point 
was concluded bv the ord^r ot the District Collector 
Held (i) that tho High Court was competent to 
revise the order of the Pevenue Court under s (IS 
of the &vil Procedure Code which is made apph 
cable to proceedings in Revenue Courts by s 193 
of the iladras Estates Land Act and s 20>> of tho 
Act docs not relate to interlocutory orders in rent 
Buitft the final decrees m which ate appealable under 
Part A of the schedule (<i) that the Revenue 
Court IB bound under 0 K\ir r 5 of the Civil 
Proceduto Code to bold an inquiry into the claims 
of the several claimants and doteronno who was 
entitled to bo brought on the record as legal repte 
ecntativo in the ptaco of the deceased pWmtiS 
and (in) that tho order of tho District Collector 
teco^iwng tho widow as land holder under 
6 3 (5) of the Madras Estates Land Act was not 
only not conclusive on tho point but has no bearing 
on It and could not bo the basis of an order of the 
Court under 0 X\1I r 6 of tho Code or obviate 
the necessity for an enquiry thereunder PanuiA 
SWAMT ATVASOAS I AtAMELU NaTGITIAR ASIMAI/ 
(1918) I I R 42 Mad 76 

■ — s 115 0 xsnx, t 1 — 


s 115 0 XXIII r 1 — cciifd 

tion to allow the. plamtiff to withdrsw the suit with 
permission to briDe, a fresh suit on thi same cause 
of action Bi qeshar Ama i Brup-A Mi sib 
3 Pat L I 630 

s 115 , 0 XXXVin rr 9 11— 

See Atiackmpvt HEroBE Jcdgmevt 

I L R 43 Calc 780 

s 115 0 XL r 1— 

See Recpoer 3 Pat L J 573 

s 115 0 XL rr 1 and 4— 

See Receuer 5 Pat L 1 94 

6 115 Sch n paia 15— 

See \pBiTPA'rioN I L R 33 All 354 

S 115 Seb II para 16 — Irtifrafion 

Airord — itcard filed m Court — Coiirl should jite 
time to the parties to file objeetionr to the atcord — 
Protedure find practice In a pendin" suit the 
partiM refoTed their disputes to an arbitrator 
wno beard the parties made the award and hkd 
It in Court On the day the award was filed the 
Court evamifted the parties who happened to bo 
m Court overruled the objections which on** of 
the parties made to the award and passed a decree 
in termeoftheawarci rbopartyeggneredLaTJO© 
annlied to the High Court Held that though no 
appisl Hy from the decree so made on the ground 
that there was anv defect in the award itself yet 
the High Court could under s Ho of the Civil 
Pfoeedure Ctwle set a'ide the decree and remit tho 
award to tho lower Court to enable the applicant 
tofilebis objections to it witbm the time prcsenhcil 
bylaw irafji l/offturad'is v Ebji LmerseyilOOl) 
20 Bom 285 followed rAtJinnAii Dahvashai 
0920) J L R 45 Bom 832 


s 117 (1832 Code s 632}— 

See ls$QtTt\CY 1 L R 43 Calc 243 

ss 117 to 130— 

See Liiteks Patent 

25 C W N 557 

— ss 119 (1882 Code s 635)— 

X L R 87 Calc 853 


— 3 632 121— 
See ArniTBATrov 

I 


L R 43 CaIc 293 


Fee JoBisnictio's or Hion Court 

1 L R 44 Calc 454 
See WiTnoRAWAL or Suit 

3 Pat L 3 460 

8 115 0 XXm r 1— irilMrowoI 

of suit — Order of dipellale Court granting ipith 
dMteat— Hemnon poicer of Court to interfere 
in The High Court has power in its rovisional 
jurisdiction to mtcrftro with an order passed by a 
eubordmate Appellate Court granting the plaintiff 
leave to snthdraw his suit with permis-ion to bring 
a Irosb suit upon the Asme cause of action 
Where in an appoai by tho jlamllff from an order 
dtaraissiQg his suit tho one psrty defendant filed 
cross appeals in whl h thev alleged that the aUlt 
nut f*il owing to a formal defect in the tdcad 
'"K* Httd that it could not be urRed by that 
P*’ J d (endaut that tha Court had no Jurisdic 


122 (1882 Code 8s 633 652)— 


■ . - Poutr of High Court to 

tnoile rufee—Kulcs o/ Courl of the Wk January 
1898 Chap 111 r 2 — Apjwal^Ltmilalion — Limii 
at, 071 Act (/\ of lOOS) s 12 The H»^h Court 
framed a ruV with reference to the presentation 
ot tho appeals from appellate decree* that No 
raemoranuum of appeal from an appellate decree or 
from any order Bhall bo presented unless accom 
panted by a copy of the decree or order appralerl 
against and trAere \l tnstt a eopj of the JuJj 
meaf of th» Court of first imrance He'd on 
construetion of this rule that it did not connote 
that the appellant bad a right to ctclu Ja from tho 
period of limitation for fihng hw appesJ tee tine 
reqnuito for obtammg a copy of tho judgment oi 
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CIVIL PEOCEDIIRE CODE (ACT V OF 1908) 

~^ontd 

s 122—ianll 

the Court of fir«t la taneo Ildd al o that having 
regard to s 122 of the Code of Civil Procedntc 
IjOS the rale m que tion not tiltra circa 
^jrsCfoirSjHjj « ‘«jjro Prison (1917) 

I L R 40 AU 1 

ss 122, 123 124 and 125— 

See PtxEb OF THE PiTNA Hicn Corar 
1911) 5 Pat L J 719 

s 128 (1882 Code s C37)— 

ic« CovTniCT Act 59 39 "3 120 

I L R 84 Bom 192 

s 128 (2) (e) 3 0 I r 10 (2)— 

*?<« PAPTtE'i I L R 46 Calc 43 

8 129 (1882 Cod 9 652)— 

see O \fl p 10 

I L R 37 Bom 572 
16 C W N 119 
Sc Pkacticb I L R 37 Calc 853 

s 132 (1882 Code s 640)— 

S » Esanrv tTtov ov Commi^mon 

I L R 45 Calc 697 

ss 182 133— 

See ExtMivitrov o> Comui-oiov 

I L R 45 Calc 492 

8 133 (1882 Code 8 64l(— 

s 13o (1882 Code s 642^- 

8 47 I L R 32 AU 3 

8 135 0 XXXVUI, r Z-Surety/or 

«ppeflranee^<f</enrf':n( — De/endanl jiret^nt in Court 
to eonduel ms case — 4pplicalion Ij surety to be 
rtleasei from ebligalion — Voluntary surrender 
A surety for the appearance of a defendant 
vbo had been arrested before judement is not 
entitled to be di charged from jus obligation 
under 0 XXXMII r 3 tvhen the defendant 
appears in Court to vondnet his case as such 
appearance is not a voluntary surrender with in 
the meaning of the rule nor H he entitled to 
such discharge becau 0 the defendant submitted 
to a consent decree without his assent S 135 
of the Indian Contract Act docs not apply 
\PFU2iyiNAIBe ISiCsllACKDAV (1920) 

I L R 43 Mad 272 

s 141 (1882 Code s 647)— 

i7e« Leoai. PBtCTiTioAERS Act 18*^ 
s. 2 (’) I L R 1 Lab 187 
s 14 1 Pat L J 576 

See Pestohation of snr 

2 Pat L J 720 

141 144 and 0 n r 2— '■ 

See RcsTiTonov 3 Pat L J 367 
ss 141 and 151— Procedure refalinjl® 
saifj — tchether appt cable to applicaliotus /or errev 
iion— oppficafton for execution dismissed for dt 
Jaull tcUthcr it enn fc« restored— isAerent power 
of Court Held that s 141 of the Code of Civd 
Procedure 190S docs not apply to a proceeding 
for execution Thalvr rrasad v Palnr Ullak 
{I L S 17 All IOC P C) Uari Chann 
•T Veniitotta Nfl/AiSen(/ L P 4J Close Cal ]) 
sand A ]ialasu*Tamania\ ^warnoBimof {ILK 


CIVIL PROCEDURE CODE (ACT V OF 1003) 


ss 141 and 151 — fo«f(? 


Vod 190) followed Ueld hoteexer that in 
the exerci eof its inherent power espres ly re 
cogni eilbj s lol of the Code aCourt can tc tore 
an application for execution after it has di missed 
it for default and should do so notwith landing 
that tbo applicant has an alternative remedy by 
tnaking a second application for execution if he 
Satisfies the Court that it should cxcrei e its in 
licrcnf lUrisdictionerdefiitoju Mis’ Debt Bal < h 
Smghx Habib Shah {I L P Si ill 331 P C) 
referred to Bafiui P»<« ^uer v ilalhC o Anrnm 
(4 Patnt L J 330) explained Bnotr i 
PiM Lst, I L R 2 Lab 68 

ss 141 151 and 0 IX r 8 — 4;i|lcii 

lion for restoration of suit [tirongly d erded as a 
reiieto) after a preiious apphealion Iind been di 
missed in default — app! cation for uhich there is no 
express i>roiisiontntheCode IlamtifI petitioners 
suit was diamis ed in default on 9th October 1D13 
by Lola Ifari Chand Senior Sub Judge und r 
O IX r 8 Cml Procedure Code Au application 
for restoration of tho suit was put in by their 
PKadcron tbo aam^ date On 2 nd Xovemb r 
this application was consigned to the Record 
room in default of appearance of phmtifl On 
I9t£i IXceniber I0J8 the plaintiffs made in 
application described as a review of the order 
of the 22nd hovember but which in aubstanch 
was one for a restoration of the eiiit Af Zefii 
All tbo then Senior bub Judge decided thit 
be bad no lurisd’ction to entertain the ap 

E lication for review as his prcdeces or Zaiz 
’an Chand had not issued notice Hell that 
the application of 10th December 1018 was in fict 
an application for restoration of tho suit and shoull 
not have been treated as an application for review 
tboogh erroneously described as such Held til 
that s 141 of tbo Code of Civil Proccdore was 
applicable to such an application l/aiinlji v 
&uraj Mai {lO Indian Cases 70o) followed JfcH 
further that it is not necessary in everj ca e to 
havetbe support of » section of the Code to om 
power a Court to pa s an order not expre ly or 
Impliedly forbidden and which is es ential in tho 
Interests of justice Uulum Chand Bold v An 
snalanand Smgh {I L B 33 Cale 9 *7 OIS) 
approved Abdui. Pahmav SnAn t '^hchava 

1 L R I Lab 339 

• 8 141 0 H. r 2— 

iSee Executiov I L R 38 Blad 199 


s 141 0 IX r 13— 

ffee ExEc^7IIO^ Ppoceepisgv 

I L R 41 Calc 1 


• S 141 0 XVI r 12— P/ocredinj; 

against a pleader under the Legal Practitioners Act 
{XFIII of I8i9) before a Duinct Judge— CentH s 
order calltng for prodaeUon of a document if I gil 
The words any Court of Civil Jurisdiction m 
e 141 of the Cml Procedure Code include the 
Coart of a Di trict Judge holding an enquiry 
under tho Legal Practitioners Act and an order 
may be legally made by the District Judge in such 
a proceeding callmg for the production of a docn 
meat under O XVI r 12 of the Civil Procedure 
Code Xavda LalPot r I A«EB Ali (1019) 

23 C W N 560 


■ 141, 

tattOH for Ktlmg 


90 O 

msstdferd joull 
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CIVIL PROCEDURE CODE (ACT V OF 1908) 
— conJd 

S 145 0 xxxn r 6-«nti 

directed to be realized by attachment ol the pro 
petty of the surety I{etd that the order lor 
atta'-hment was made without jurisdi tion aa 
n ither b 115 nor any other provision of the Code 
of Cml Irocedute empowers the Court to attach 
the property of the Burctv Kurugodawa ® 
SoooAUMA (1917) I L B 41 Mad 40 

s 145, and 0 XXXIV r 14— 

See LxEctmo'? or decree 

2 Pat L J 107 

Execution of decree — 

iSccunfy for defauU of juijmenl debtor — Hole of 
^.nforcfnetii of ecurxiy On attaohment of certain 
property under a decree by a deoreo holder a third 
party came forward claimma the attached prop rty 
as has own but eabsc^uentTy entered into a com 
promise with the decte'* holder wh reby he made 
himself re ponsible for payment of the decretal 
amount and executed a Bocurit? bond in which m 
addition to undertaking a personal liabihty for the 
jnd^m nt debtors default he also hypothecated 
certain property IfeZd that default bavioz been 
made by the judgment debtor the decree holder 
was at hberby to enforce the secuiity m the manner 

S rovided for by s lio of the Code of Civil Ptoce 
urn, and that 0 XXXtV r 11 was no bar to 
his enforcing it against tha hypothecated property 
sa well as any other property of the enrety 
Janln Kuar v Sorup Ronx I Jj II 17 AU $9 
refemd to Mocta pRaaiD v Mabaobo Paasao 
(1916) I L R 39 AU 327 

■ a 145 0 XLT. t 5— 

Bee Exsopnoir or Dsobeb 

I L B 38 Cal 7$1 


CIVIL PROCEDURE CODE (ACt V OF 1908) 
— conM 

— — — — 8 146— conZi 
I L r IS An SS followed. HeW also that 
under s 146 of the Civil Ptooedu o Code it was 
competent to the mortgagee to pre'er an appeal to 
the District Court against the de re of the Sub 
ordinate Judge anl that the D strict Judgs was 
faonnd to dispose of the app al on the m nts 
notwithstanding the dismissal of the petition 
onder O XXII r 10 Where a plaint is return d 
for p es ntatiou to the proper Court any devolu 
tion of interest during the p ndanov of pro e dmgs 
in the first Court must be taken to be a devolution 
of mteres*^ durin’» the pendency of the suit in the 
eecoud Court iSesfia^iri Pew v Vapj Veh/ulam' 
PiUdi I £i E 3S Vai 402 distinguished StTA— 
BAatASWAUt V JjizsJzin \ArAsiifiiA (1917) 

L R 41 Mad 510 

s les- 
see Crra. Pboce&csb Code 1903 
S3 101 xsx> 148 I L R 35 AU 532 
0 XXXIV E 8 FRorrso 

I L R 39 Mad 373 
Ste S 2 (9) I L R 85 All 5S2 
See TsionoB 2 L R 37 Calc 543 

— - Rre-emp‘xon i ere* for 

— jrt nj»3» of tim l>r deposit of pirchoie mjn y 
jna T of Court to grant Wb n a d res for pre 
emptioa has b n made 0 XX, r U of the Civil 
Pro edure Code 1903 do a not deprive the Court 
mikinr the d eree of the power vested in it ond r 
B 148 of the Cole to extend the time fixed in the 
decree for the deposit of the purchase money 
ABC ilPBAiniAD MiaW V JIOKffI PERTAB XAPAIW 
1 Fat L J 93 


148 (011832 Code s 158 A)— 

ori^jiMlZy (fted in a Dts(rie( Jfansi/ a Court — Plaint 
retumei and fikd tn a ^utordmute Judge t Court — 
Suit property mortgaged to another dunny pendency 
of euit in <Ae form r Court— Decrer for plainliff by 
Subordinate Courl—Ptlilion to District Court by 
jnortgaoer for permnnonta appeal if competent— 
Appeal by mortgagee against decree of Subordinate 
J^yee Court loh tk*r mnintainabl.. A plaint filed 
m a District Court was on obje tion tak“n by the 
defendant to the valnation of the suit ordered to 
be returned and was presented in the Subordinate 
Judge s CourL While the suit was ppodmg in the 
Distn t Munsifs Court the suit prop rty was 
mottga'’ed by the defendant to the app llant Oa 
the suit being decreed bv the Subordinate Judge 
in favour of the plaintiff the defendaut did not 
pretcr an app id the appellant as the mortgageo 
of the suit property pending suit alleging collusion 
between the plamtiC and the d feadant filed an 
apnhcalioQ in the District Court under O XXII 
r 10 for an order allowing him to prefer an appeal 
and also preferred an appeal a'^aiast the decree 
The Distnct Judge dismUaed both the petition and 
the appeal as mcoiapctcnt The appellant pro 
ferred to the Hlah Court a Civil MisceUanrons 
Appeal anl a seconl appeal asainst the decisions 
respectively flrU that O \Xn r 10 only 
'rems applications made to cortinue a suit and 
tl at an application presented after the termmation 
el the suit was not within the rule Suhta PiUai 
V I^ngntom (igiTi MaL » \ jyd anl Tbo 

C -i tilor of Hiun'Jtmogsr ▼ //siain S'yaw 


. 83 148 sad 149- 


5m S 27 25 C W N 331 

■ . 5s 143 aud 115 aad 0 IX it 8 9 

aud 13— Dummaf for defauU— application for re 
tnstaUm nf — Limitation Act (fX of I$QS) es S 
and IS — arbitrary ezereirr of discretion to extenf 
lim The dit^retiQu couferred by s 148 of the 
Code of Civil Procedure 1903 cannot be atbi 
trarily exercis d m matters to which the rules of 
limitation apply and in whi h by those rul s the 
Court can only extend the tune after a proper 
judicial consideration of the cause sbewa und r 
a. 5 or the fraud established under s 18 of the 
litmstaboa Act 1903 A Court cannot keep alivo 
a cause of action for an indefinite penoi by granting 
without cause shewn and witbont consul ration 
indulgence und r s 143 to btigants who are guilty 
of the grossest loc^s and who fail to comply with 
the order of the Court McrsAsoiiT Dcurvo v 

MuHsot 8Anu 4 Pal L J 423 

88 148 and 151 0 XXXXV r 8 

O XLVII— D'cree eondihaned upen pajm n oj 
manej iritAin a fixtil perityl— Court not eomp lent to 
extend Im for paym nX olherwite than in (As cate of 
n'otgage dnrtes Pxcept in the case of a decree 
In a inortga’’o suit to which O \X\I\ r 8 of 
the Code of Civil Proecdure applies, a court lias ne 
power to extend the time limited for psym*nt 
money ordered by a decree to be paid as a conli 
tionpreced it to its operation. 'sutan)in Sin-jK r 
ram 5sAal Zat J L. P 3S Id. SS‘ {jJowlJ 
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CmL PROCEDtlRE CODE (ACT V OF 1008) 

—eonti. 

8S. 148 and 151 — eonM 

Jiumba Panyan t Pciht Pcd^i 1 h F 4i Vod 
dis5ent«d from- KiVBiiArrA So>on Mc3am 

MAT r Kvsvx's I L B 42 All 639 

s 14S 0 IS r 15 — Dtene « partt— 

Con'iittonaJ order idliny (uide decree-— Conditton 
rot fuI/iUed — Court competent cither lo extend Ume 
for eompluinee tnth condition or to poss a frteh 
conditional order On an application to set aside 
an ex parte decree the Court passed an order in 
IsTour of the applicants, bnt conditional on their 
paying to the plaintiQ by a certain date a anm 
of money as images. This condition xras not 
fulfilled, and the Coart holding that it bad no 
jnr«idiction to receive the prescribed payment after 
the date fixed, di-allowed the defendants applica 
tion to set aside the decree. Held (i) that an ap^l 
lav from this order and (ii) that the Court Miovr 
bad jurisdiction to extend the timo for payment 
of the damages or to pass a fresh conditional 
order setting aside the decree npon terms the 
original order having ^come inoperative Suran 
jan Singh v Pam £a^2 Lai I L P 35 All SS2 
di-tingmshed. JAQAaNATH Sabi e E-amta PnASAH 
Upadhya (1013) I L R 38 All 77 

I ■ . Pre emp ion— decree for 

—where a decree for pre emption has been made 
0 ^^1 r 14 cf the Code does not deprive the 
Court makiog the decree of the power vested lo 
it twder • 143 to extend the tune fixed ui the 
decree for the deposit of the purchase money 
Abb ifusaioiAJ) liiair t IIbkcl Pebtap Kakasi 
1 Fat D 7 92 

f IdSaadO XXEp 89— £o/«appf» 

ealum to let eutde — Limilahon tehether court may 
extend penod of An application to set aside a 
Bale under r 89 or 0 XXI of the Code of Qvil 
^ocedure 1903 mnat bo made within 30 day# of 
the date of the Bale unless the parties agree to an 
extension of this period, and the court has no 
power to extend this time except under the provs 
eiona of the Limitation Act 1908 The court has 
no jurisdiction to set aside a sale by allowing the 
judgment debtor to deposit the decietal amount 
after the period of limitation has passed Cbau 
DESY ItAMESinvAB ^llSSXR I CHAUDHRY SoPESIT 
WAS Misses 2 Fat L J 26 

8 148 0 XXXrv r S— i/or/soje— 

Pedemplion—Mortjage titenep not paid utlhta Ume 
limited bj decree — Poicer of Court lo extend time 
S 148 of the Code of Civil Procedure applica 
to cases m which the time fixed by the Codo of 
Qvil Proecduro for the doing of some act is 
extended and not to the extending of the time 
fi.xcd by a mortgage decree for the payment 
of a prior mortgage. The plaintiff in a suit for 
redemption of a mortgage obtained a decree 
which provided m the event of non payment 
not that be should bo debarred from all right 
to redeem the mortgaged propertv bnt that 
kia suit should bo dismissod Owing to a bond 
fide mistake the plaintiff paid into Court within 
the time limited less than the sum actually 
due. Held that the Court had power under 
0 XXXIt r 8 of the Code of Civil Procedure to 
extend tho tune limited for pajment of the full 
decretal amount Hex Sixou r TteA Ram (1912) 
I L B 84 All 388 


— s 148 Sch n s 15 (c)— 

See Arbitbatiov I L P 38 Calc 522 

— s 149— 

[ L R 1 Lab 220 
I L R 1 Lab 234 
1 Pat L J 420 


See s no 
See CoBBT Fee 
See LnrrrATiov 

S 150— 

Set 8 37 


R 37 Mad 462 
^ Asiignment ofbiui 
nets vtihtn local limdj of one bubordmat Court to 
antdhtr by District Judge *f transfer of busin ss 
—Cup Courts Act (Y// of 1S87) s 13 ('’) A 
decree was passed by the third Subordmate Judge a 
Court in respect of a claim the cause ol a tion 
whereof arose within certain local bmits Sub e 
qnecUy the husmess arising within these limits was 
assiguM to the fourth Subordinate Judge s Court 
by the District Judge under s 13 (3) of the Seogal 
and Assam Civff Courts Act (XII of 1837) Held 
—That the fourth Subordinate Judge s Court could 
not entertaut an application to execute the decree 
An assignment of business under s 13 (3) of 
Act XII 01 18S7 IS not the same thug as transfer 
of bosinesj mthia fho aeamag ox a 150 of Ibe 
Civil Procedure Code AIrvsEi mohaaqud Kacb 
UA xi r hlrwsHi ^1AM17^P^T Abmed 

26 C W N 818 


• s 151- 


I L R 4** Uad 821 


SetB li I L R 82 All 71 

See A»eal I L. R 41 Calc 418 
See 8 47 2 Fat L J 361 

See S 1)5 I L R 38 Bom 633 
4 Fat L J 57 
3 Pat L J 260 
I L B 42 Bom 363 
See Caste I L R 84 Bom 467 
Set CmL PaocsooRB Code, 190> g m 
18 C W H 1299 
See CoTTBT Fees 3 Pat L J 452 
See Eidcptiov of decree 

3 Fat L J 435 

4 Pat L J 330 

See Rich Coeet Jcwsdictjov of 

1 L R 40 Calc 9S5 

See Iksolvexcy 

I I R 43 Calc 243 
See LnnxAxiov Act 1903 Art ICS 

I L P 1 Lab 363 
See Pbobate aj.d iDjrcasiRATiov •loi 
(V OF ISSl) 5 «0 

I L, R 37 AU C80 
See Stamf Act 1899 s o2 

14 C W S 1191 
See Trusts \ct I L R 34 Bam 437 

1 — Decree 0! Small Cans Coa *— 

Mmey lying in d posit tn the Cojrt of F,, t 
Class Suboriina. Judge— it achm it ail recoi rj 
of money in ex cution of the Small Cause Co, ft 
decree— i/i the Court of tK> first cfiss Sub 
enfinate Judge for a declaration that Lhe alia hm nt 
teas inRilitf and for refund of money— Deere a cord 
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DICEST OP CASES 


CIVIL PROCEDURE c6dE (ACT V OF 1908) 

—cont(f 

S 151— conW 

itx/Iy — Proceedtnos *n the Small Came Court and 
order for refund h'j that Court — Order not auata^naite 
The plaintiff brought a suit in the Court of the 
Tint Class 'Subordinate Judge and Baally obtained 
n decree declaring that an attachment on rertain 
mone\ alreadj Ivmg in deposit in that Court levied 
b\ the defendant m execution of his Small Cause 
Court decree «as imalid and decreeing that the 
defer^lant should repay the same to the plaintiff 
In execution ot the said decree in the salt of the 
Court of the hirst Class Subordinate Judge the 
plaintiff applied to the Small Cause for the refund 
of the monei and that Court passed an order for 
the refund The defendant thereupon preferred 
an applitation to the High Court under the extra 
ordinary jurisdiction //eld setting aside the 
order that such an order could only be nuide if 
It iris necessarj for two purposes namely for the 
ends of justice or to prevent the abuse of the pro 
cess of the Court The plaintiff had already a 
decree uhich he uas entitled to execute in the 
First C!as< Subordinate Judges Court CaMaa 
l PirBlSHOTTtM GiVOXDHAB (lOlO) 

I L R 34 Bom 135 

2 Caste aaestions— rnisfcM of 

co^k fundi~^Exttnl of to inspect doeuments— 
Demand and refmal-^urtsdielxon of Cntl Courts 
in Cl fe qufsfione-^Appltcation of Indian Trusts 
Aet (// of sa S and d to creation of trusts to 
ea le lund —Ciitl Procedure Code (Act J of JOOS) 
e 131 Held that when according to well estab 
liahed principles certain questions have been re 
moved from the {urisdiction of the Court they 
cannot be brought within the jansdiction under 
B lul of the Civil Procedure Code (Aet \ of 190$) 
jETtUDHAl NaKSBI t CBATSPr COOVEEJt (1909) 

I L R 34 Bom 467 

8 Costs against persons behind 

bessnudar creditor ohtaimng adjudication — 
order in tnaolienej proceedings Certain persons 
were adjudicated insolvents on the application of 
a ladj who professed to be a creditor The insol 
vents questioned the right of the lady to claim as a 
creditor in the insolvency before the OSicial As 
signcc who held that the lady was not a creditor 
but a lenamiditr tor certain other persons Against 
this d'“ci ton of the Official Assignee the lady pre 
ferred an appeal which was ultimately dismi sed by 
the court of Appeal The adjudication order was 
also cancelled. On the application of fho c who 
Lad been adjudicated insolvents Held that thev 
are entitled tc costs in respect cl the proreedings 
connected with the lenamulars claim as a cmlitor 
in in-oheac\ against the real persons behind the 
when it appeared that the per on put 
forward was ot no mean and was put forwanl by 
them with a view to aba ing thi. process of the 
Court KiTOKt Citintx Bi^rfurv SabstI rsunt 
DemdOn 21 C W K 826 

. gj 151 and 154 — Vomy dtios ltd tn 

Cojr —II if/ /roir»it by one ftirty^Un lert i’ ing bf 
lart j ('^ rlfa t an wnf— \o jiviiaion in uni rtalti y 
to j ij i I rr I— tj’pltcaf on by fartv enhll f to r* 
eci ra’n uri mlh tnlere I~1 oir^r of Caurttoenfore 
uni fitin'’-— / dtlti/ for tnlere ( The i'sfnti**s 
1 iMng »u‘'l to e^tahli )i their right to certain 
m on w* 1 J, lis J been pai 1 ln*o Court I j a thini 
I rty t*- left'n lint was allowed to draw the money 
an unl^rtakin” to rejiay it if the {lamliBs 


( 7G3 ) 

CIVIL PROCEDURE CODE (ACT V OF 1908> 

— eontd 

• ss 151 and 154— eon/J 

Bneceeded The plaintiffs having obtained a decree 
held tliat the Court had inhereot power to order 
the defendant to repav the money, and that he 
cou&I be made hible lor interest as he had had 
the nTon'’fol use of the moner Jtodyer v The 
Comptoir D Eaeompte DePans I L P 3P C i C ' 
465 Subbarayudu s Jerrnw Srlti Seahaaani 
I L P 40 Mad 2D0 and Inlra Cltund Eothra v 
Mr A H iorbes 2 Pat L J liO referred to 
AnaoerpA CHETTtes t MuTiccKxncARA. CBErrtiS 

(1917) I L R 41 Mad 316 

ss 151 47 O XLVII r 2— Court 

inherent poicer if to be exercised in confraienhon of 
prohibiiion of statute and if to be exercised uhen 
not iendinp fouarda suhsfantml yusfice — statute 
opphealtou of In exercise of its inherent powers 
under s 161. of the Cisil Procedure Code the 
Gpurt cannot assume jurisdiction to grant a review 
where It Las been expressly forbidden by the Legis 
lature to entertain such apphcation On any point 
specifically dealt with by the Code the Court 
cannot disregard the letter of the enactment ac 
cording to its true construction though as the 
Legislature cannot anticipate and make express 
provisions to cover all possible contingencies it Js 
the duty of a Judge to apply the provisions of the 
law not only to what appears to bo regulated 
exprcaslv thereby but also to all cases to which 
yost application of them may be made and which 
appeara to be comprehended either withm the 
express sense of the law or witbm the consequences 
that may be gathered from it The inherent power 
of a Court can be invoked only for the attainment 
of (be ends of substantial justice for (be acimmis 
(ration of which alone Courts exist A Bale certi 
ficste IS merely evidence of title and does not 
create title so that if the Court should refuse to 
grant such a certificate to the auction purchaser 
possession should not be delivered to him as 
reqainrd by the Code This mil not preclude 
him from suing for a declaration of tUle and for 
recovery of nos ession within 12 years of the dite 
when the asm was confirmed ^Vhere purporting 
to act under s 151 Civil Frocediire Code aMunsif 
cancelled an order for delivery o! possession passed 
by h>s ptedece sor on the ground that (be appli 
cation for delivery of possession having been made 
more than 3 years after the date of confirmation 
of the axle was manifestly barred by limitation 
Held that as theilimsif was pxpre slvforb'dden hy 
statute to entertain an applastion for review he 
could not rntertsm the application in exerci e of 
his inlierent powers That the order should not 
have been made as its only effect would bo to 
drive the auction purchaser to institute a suit 
Stsi BntsiV tIoOKSiJCi: i Rsdua Nath Hose 
(1914) 19 C W N 835 

ss 151 and 182— 

See V.IEVDS EST OF DeCBEC 

4 Pst L J 330 

1 Decree in appa 

rent eonforntly te Ih j idjmeni — True infenl on of 
Cairlosloto tf ainrded to mieees fiilpartiy tch ther 
oyji tl one or more d fendant ai gathered from 
trh<d judjuent tf tray be g irn effect to by tray 
of etm ndn ent~riiteir Of pi cal on tf only reiieiy 
Uhire ono Only of several defenJnnts contf'led 
theauit which was decreed in fas our of the pUirtiD 
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CIVIL PROCEDURE CODE (ACT V OF 1908) 
s 151 — conld 

and from tbo judgment as a whole it appeircd 
that the Conrt intended to mahe defendant Iso 1 
alone liable for the costs and not the other defend 
ants but in concluding ita judgment it said the 
amt bo decreed with coats lleM that thia 
portion of the judgment was elliptical and amhigu 
on and the true intention of the Court was to be 
gathered from the judgment as a whole and the 
decree of the Court winch following the conchidiDg 
portion of the judgment awarded costa against all 
the defendants was nut leallr m accord with the 
true intention of the Court That the defect in 
the decree could be amended under either a \&1 
or s 152 of the Ciril Procedure Code and an apph 
cation for review of judgment was not the only 
remedy of the other defendants Pnj Raton v 
Jay A oral « I L R 37 Cok €i0 655 In rt 
StciTt 30 Ch D 230 referred to Such an amend 
meet could he made e\ en after an appeal had been 
lodged from the decree £ x E (1903] P 88 
followed BanruunEo &r>GH t IfAnsta'soaE 
Srvcir (1D13) 18 C W K V72 

sa 151 152 — /«A«r«nf juntdic 

t on of Covrt — Scope of t JSl—Amndmenl of 
decree S 153 does not in anv way affect th« 
inherent jurisdiction of the Court under s 161 
and in exerci e of tins jurisdiction the Court een 
amend a decree even when s 153 has no apphea 
tion SIonastrPposuADCBovDBtBrv CitutnttA 
Groab ham (1914) 19 C T.^ K 1021 

— — -- - a decree embodying 

a eoapromi .0 is inaccurate or does not embody 
true terms the only remedy is by an independent 
tut to eef aside the decree /or mistake and fraud 
or other such grouniL Rau Laoaw Saiht t Rau 
Bmes KoeEi 4 Pat L J 205 

s 161 0 DL r 13 — Procedure — 

if inor— Decree ojoinet minor eei aside on yround of 
tranf of ftoftr oppotvlnunl of puariian ad litem— 
Pemedies optn lo pfsinti^ Under tho Code of 
Civil Procedure a auit nay be instituted against a 
minor by name It is the duty of the Court to 
appoint a proper guardian od fiftm The institu 
tion of the suit is complete and eaves limitation 
but Its lurtber progress depends upon the appoint 
ment of a suitable guardian od Mem It here pro 
ceediogs taken to appoint a guardian ad Mem lor a 
minor in a suit have been declared to be invalid 
and a decree passed sgainat a minor has been set 
aside because the lu'nor was not properlv icprc 
sented in the suit the Court whose dutj it ulti 
matclj IS to appoint a guardian has inliercnt power 
under s 151 of the Code of Civil Procedure to 
revno the suit under O I\ r 13 of the Code 
Paj Kumar Poi/ x llara Kmhna CTialrabarii 10 
Indian Cast! 3S5 UnAOWAn Datal i Pakam 
S cKit Das (1910) I L R 8 All 8 

B 151 Os IX and XLYTI— 

See Execction ov decree 

4 Pat L J 33Q 

I 151 0 XXXIX t 1— 

Seelv OLVENCY Proceedings 

3 Fat L 7 458 

* 161 0 XLL n 1 11— 

See Appeal I L. R 42 Calc 433 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

S 151 and 0 XLL r 19 — Ind\an 

Ltmilahon Act (/b of 190o) « C and irt 168— 
^ppeaf ditmtsied for default — Appellant niijicf of 
He dale of default — Application to re admit the 
appeal 6y tie intnor on attaining majority — Coiir — 
Inherent pouers — Proefice and procedure An apph 
cation to re admit an appeal under 0 \LI r 19 
of tho Civil Procedure Code 1008 is outside the 
ecopoofa C of the Indian Limitation Act IDOS and 
la governed by Art 1C8 of that Act 0 \LI 
R 19 does not eshaust the powers of the Court 
In a proper ca e to re admit an appeal or an appli 
cation dismissed for default and it is open to the 
Court in exercise of its inherent powers to deal 
with those applications under s 61 of the Code of 
Civil Procedure and to make an order to that effect 
for tho ends of justice or to prevent abuse of (he 
Court without auyroference to the period of limit 
ation fixed for applications to re admit appeals of 
to restore any other proceeding dismt sed for 
default Lalla Sheo Churn Lai x 1 amnandan. 
Dobey (/S5f) 22 Calc 8 and Faja Dffci BulAiS 
Stngh X Ilabib Shah 1,1013) L B iO I 4 151 
referred to SovDBiii Shivajuuo (1P20) 

I L R 46 Bom 6v9 

• s 151 0 XUH, r 23— 

Set Rsmamk 8 Pal L 7 253 

s 152 1883 Code 206 (8)— 

Set 8 lol 19 C W N 1C«1 

See PRACTtcs I L R 87 Calc 649 

- ■ Refusal of Court to 

correct an accidental mislale is Iht drawing vp of a 
decree — P«n»ioii — Jvrudietion In a suit for lala 
on foot of a mortgage one of the defendants 
pleaded a prior mortgan An issue was expressly 
etmeh on the point end was found m favour of the 
prior mortesgee The operative portion of the 
judoment anected that a decree for tale should 
he prepared in accordance with the provisions of 
O \X\1V r 4 of the Code of Civil Procedure 
hut the decree which was drawn up was one for 
sale of tho property in suit without any reference 
to the prior mortgage The prior mortgsgie pre 
tented an apphcation under s 152 of the Code of 
Civil Procedure to the Court which ps ed the 
decree to have it amended Held that the prior 
mortgagee whether or not he had preferred an 
appeal from the decree wes entitled with reference 
lo • 1S3 to have it amended and the Court m 
refusing to hmend had fai’ed to escrctsc a ji ri'd c 
tion vested m it bv law "^ibadeo Cie r Deo 
D rxrJrisiBflOlS) I L R S7 All o23 

t 152 0 XLVIL r 1— 

Set Practice I L R 44 Calc 23 

s UZ— 

Set Decree nouiEB 

I L R 33 6"^ 

Set Hindu Law — PAST inov 

1 Fat L 7 393 
^ee PEocEDrEE I L R 48 Cale 832 

Pari t on suit— Omit 

tion by pfainfi^ lo put in tome petperliet in the It t 
o/ joint propert ei «n jAe pfa nl — Dimisral of Auif— 
Potter of amendment of plaint tv the frti Lo rt as 
altobyihe ippella eCouH Per Jwala Prasad J 

2 E 
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CIVIL PROCEDURE CODE {ACT V OF 1908) 

— confd 

• 8 153~con^£/ 

In a suit for partition of joint family property hy » 
Hindu all the properties must bo included in th® 
action and the reason, foe this proposiUon w to 
rare the parties from multiplicity of pioceedmj^ 
If by inadvertence mistake or fraud of any of the 
parties some of the jomt properties ere not jiartf 
Honed in the original suit there will be no bar 
after the partition to hava the properties es^d ed 
at the first partition divided when th© mifitako or 
fraud IS discovered Jogendra 'lali v 

Jugobiindhii Ifitlfteni J L Jt 14 Calc 122 and 
JosendraAaihv BaladtoDtu I L R iSCaic S6l 
t c 12 C IF \ 127 referred to 0 M r 17 
enables the Court to allow either party to alter or 
amend hia pleadings at an^ stage on aueh terms as 
may he just S 153 C I* C empowers the Court 
to mak© Itself ail nccessirj amcndmenlB for the 
purpose of deternunmg the real questions or issues 
raised in the action This power is vested both in 
the original a' well as in the Appellate Court 
Srifn han Tkikur \ MacGrcaor I L R 2S CaU 
"SO approved Pfr ATKriSOv J To avoid mul 
liplicitv of suits the law has eadowed all Coorta 
in all countries with just and most empl® powers 
of amendment The widest power of amendment 
is ijjiven not onlv to the prmiarj Court but to the 
High Court which enables the Court to try all 
Blatters jiroperiy la dispute between tbo parties 
Hrsrvpa Lai> Cturaxt akti t Jouesb CiUNDsa 

CirxsiUvaRii (iOlfi) 20 C W N 1276 

0 I r 1 (1982 Coda s 25)— 

Ste AtPEAL to PRTTt CotTVCIL. 

r L R 28 Kad 408 
iSre MisjoTbPEB of xairnES 

1 Pat L J 437 
NitsAscE I L R 40 Bom 401 

noriga^tii — •Ttfiero 

property is mort'-aaed to two persons as ieoants 
in common and there ii no separate corenaitt 
lor repayment and one mortgagee wants to 
Ttah e snd the other docs not the former ehonld 
sue la respect of the whale araonnt jomiQg 
ii s CO mortgage® &$ defendant. SoNirAEita 
I IJuABASCNDan 24 0 W W 297 

• ' • O I, FT 1 3 — 4ppIi/fo 5 Utsi»ons ©/ 

yoinrfcr of •pariies as veil at causal of aehatt Qa« 
tions of jornder of parties snd causes of action sio 
governed by the same pnnciple whether the claim 
IS founded on breach of contract or on tort 
PauEVDEo \ATn Rav « Bhojendro ’'.ath Das 
0^17) 21 C W N 794 

■ OLrrlS OILtS— 

Set MisjorrcEBoy ranTirs 

I L R 45 Calc 111 

O I, r 3 (1882 Code s 28)— 

.S « Pabties I L. R 42 Calc, 1135 
Stt PnOTI>CUL I^50Lr^^CT \CT 1907 
I L n 45 Com 810 

Suit by tevKcidotieT lor poasessioa— . 

Offer riternonert anf iraasftrttt from vtdae 
yntfd a*de[ idanU Iltll that it was competent 
to A reversioner sums for possession of intisorea- 
b!e {Toperty After the death of*ft flindn widow 
to join A* defenjAuls both other reversioners ia 
pe»*eMir>n of th© irujierlj cUimed sol st O 
ti»n» crees of such jiroi-crty from th« widow 


CIVIL PROCEDURE CODE (ACT V OP 1903) 

— eontd 

■ — s 163 — concld 

and the suit was not bad for midtifanousaess 
P<2r5<*f» Rumar v Mahmud FaUma 1 L S 
S3 AS 2CT Atihm Jan v Pom Bolv J X> J5 
30 dU SSO and Oanesht Lai v Kkatralt Sindh 
I L R IS Alt 279 referred to Bal Khisitsa 
Das t Hera Iai, Bagla (1914) 

I L R 86 AU 406 

VtsjOintler — Agr$$ 

mtni la stR his share bij one member of a juinl Hindu 
fanulff — Suit iy ictidee for epcci/ttf performance 
parfifion ond pMJMsion oyninjf vtniar and ike 
tenders coparceners — Sp ei/U Relief Ad (I of 1377) 
s 4,7 (6) and (c) her© s plaintiff sued a member 
of & joint Hindu family for speciSs performance 
of a contract to sell his share and includei la the 
same suit a claim for partition and possession 
against all the members of th fattitiy based on 
an allegation that a sabsequent partition made 
between all the members of the family by which 
tbo Items contracted to be sold to the plaintiff 
were allotted to tlie other members was mads 
with a new to defraud the plaintiff of his nghts 
under the contract Hell by the IhiH Bench 
(ABDUn RAsni J ctuifra}-4») that the claun 
for partition was wrongly joined with the claim 
for sjieeific pcrlonaance as at the data of amt 
the plaintiff bad no right to sue for partition not 
having completed his title by a sale deed and 
(ii) that by reason of the subsequent partitisn 
the other members of tb© joint family wm Pfo 
periy made parties to the suit for specific perfor 
mane© a» aubaequeot teaaslereea with no‘ie© 
Tndcr V iSiuBlI 3 Mp A Cr S3 applied. Per 
Aboitr Pamu J —The suit as framed for spsciho 
performance os well fit for pattition tinl powes 
Sion against all the memb ra of the familr ii 
maintainable under 0 I T 3 Cm! ProcedniS 
Code and « 27 (c) of the Spewfio Pehef Act A 
nght to ssk both for specific performance as well 
as for partition and possession arises at the time 
the vendor refuses to carry oat the bargain and 
give poswsuoa of the property Tho nght to 
possession nr^jw ou( of the contract to sell within 
the ineaiijz)_ of O I r 3 Cfivil Pxoceduro Ood 
BASoATrA I njDV i SuBPAiraviA Ayxah (1917) 

[I L R 40 Mad 365 

— — 0 1. I 3 0 H r S— of 

several dcfindints m ei»« sad— Same ad or Iransac 
tion — Senes of acts or (ransaclioas — Pradue 
In reading O I r 3 of the Civil Procedure Code 
(Act t of 190S) it seem.* qaito obvious that tho 
word same which precedes the wcrils acts 
or transaction governs itUo the words senes 
of act* or transactions ond must bo read b fore 
Ihovo wonl* also The first condition to bo tut 
filled before joining several persons as « ifn 
dants m tie satno suit is that the nght ‘ 

sought in the suit must nns® against all the defen 
dants from th*' aiiwie act or tran action or from 
the same ernes of acts or tranvictionA The 
second condition to bo fulfilled under th® rule i* 
that aome common question either of fact or law 
ehonld anwi against the defcnlsnts if eeparato 
Bmts srrr© brought against »nrJi p>.r'OIl^ Before* 
plaintiff can Join serersl def ndsnt* m tf ® same 
amt Indk the coadUions la! I down in the role mast 
be fulfilled first the relief sanpht against tho iJefen 
danta whether jontly severally or In the alter 
naUvs most arise from tho oame a-'t of transac 



( 7'3 ) 


DIGEST OF CASES ( 774 ) 

cirajKoaEDnBt: coDEiAor v of isos) c im P B ooEonRE code (act v op ims) 

——— 0 I r 3 0 n r 3-co.W ' 0 1 t 8 (1832 Coie ss SO and 32) 

‘i? transactions —eonld ' 

am? between the plamtlfl TstctniJi &, Co t Essiulehai Smwi 

of law or fact *?T I L R 34 Bom 420 

defendants provided that iS 7"?^ pvhltc right o/ tpaij %f can svecad v Uhout ^roof 

*ro Jomtl/S m reSeef of eSh cj jptcud damage- UiocuuacncraU pcrmimoi 

;^LbrL-x'HS3'I^T“™ r? -S'- -t/xsT, 

«vcil d“Sdi,;,*‘Zrt ■">; P'™»™n of ‘te Court ... token uide, 

•ct.on m orhteU S SendS ™ ST.IW <> > ' « »< ‘ko 0 P Code Tk. ,n.l w.s dooteod 
Interested. It la not aw * and thodecreo confirmed on appeal The Appel 

defendant should bo mtcre t^ ^o aU the wLe^ !?“* suffered special 

claimed m the smt h.tt ,^ .n.! ‘ _ kiT k . damage and the finding was challenged m second 
mu t be a ca^rof Ltion n IwK*^ q««fon of whether the 

dants are more or less intemsS ^ h^ua? ?he Pl-»'nt'ff e-fforod special damage or not did not 
rebef asked aeam f ♦!,«,„ wtnough the an e because a smt for a declaration that a 

r Bhaw BiiWA'rr (1503) I L ^r'^37bo2%”w pathwaps a village pathway can succeed without 
_ _ t A li K 34 Bom 358 proof ol special damage Ilarihar Dafr Chandra 


'J‘ ' ' ° ' l-Prot. 


proof ol Special damage Ilarihar Darv Chandra 
a„t. c.„. j" ■ * »“, -^AAAA r A— r-nwe Aunwr Gttha _’o G II \ fli followed The 

lor nujoindtT of parlies and smtwasonoto which 0 I r 8 P P Code was 

JrntK .i/ij appropriate and the Courts permission having 

trhom i» merig to hnng (rtah euiU been obtamed under that rule rccooro to the 

f “PP®‘* *» High AdvocU© General was not necessary Art 144 

■« ‘if ?. 1 j ‘PP«*l bad andnotl20of the Limitation Act applied to the 

^4 1 misjoinder of parties end of emt And in either case the Plaintiff could bare 

t that there was no comnmnjly recourse to s 23 of tho Limitation Act IIabise 

.,»i« whoso Caiwnna Sana i Pai't Natu CnarRABiRTY 

w«B was that they 26 C W N 687 

the wholo^of which waY*c*lLme7ht\h«^nf*^75 Represeotmg theseclioa olacRsle— 

the Hiab Court a jii.'f * * to tofe account anl to rteottr nonejs i fon^iny to 

on terms as to cort« wfik kW»V» wfion — Heeling not properlj eonitned—Suit 

to bring icoarate oppo»<l by niimcroue nembert of tha ieetion—Sait 

n ( 191 ^ number of Me m<m5fr»-«J?epm iitolipe smi< not 

i li K 49 All 7 maintoinnifr The ceite of the Dasa Lad Banias 

0 I r 8 (1SS2 Code ss 30 and Broach was divided into two section known 
32) — aa the Alojompurias and Shchenas The accounts 

S« CaOTA \aopcb E’SCCtmbebso Estatb *od tho funds 6f each section were separately 


Act ss 17 18 4 Pat 

Ste IIi^DiT Law 24 C 1 
?cs AIahoucdaw Law — WAQr 


CaMBGRSO Estatb Rud the funds bf each section were separately 
4 Fat L J 599 kept by d fendant Iio 1 who was the headman 

‘’d r W V ana *be whole caste The plaintiffs were authorised 
to bring tho present amt at a meeting at tho 
r''n ^05 Jlojumpuna section held on ths 23th April 1009 


^ee Mosque Pbopertt suit for. 


I L R 35 All 187 It appeared that the mectmg ■ 


convenci Tho plaintiffs brought tho present 
1 L R 44 Calc 258 suit under O I r 8 of tho Civil Procedure 
See SIuTT I L R 41 Kad 121 accounts of tho funds belonging 

Sea nsuoious EvDOwaiEwr *® ***'’ Mojompuna section from def ndant \o 1 

T T p an av-j ata and to recover from him the amount that might 
U Slad 21.. be foun I doe on such accounts bein'* taken. Out 


® K®P^6S6nting body ol of the 183 m mlcrs con5titutm, th" Moiumptiria 

cremtOfS— Ip/rfico lon fo 6e »n/id« por/y — 1 Imtnit s 112 anpported tho pbintiffs contentions whilst 
ofion ^<if \vli re a smt has been filed on behalf "0 memlwri supported tho o of d f nlint No. 1 
f a iMiy of p rsons ani an individual m mber of Tho first Court granted tho rcli fs soj"ht tut ths 

disallowed tho seconi relief. On 


*u.. 1 “ k . — ... “ musk xfi nt.li kAiurs uisauoweu ino seconi reiier. __ 

,r .. bo seriously prcjudieeil condappeal Hell that tho suit as eonstitutej 

fliif Ik* n^Ts irt *''^ 1 . 1 *** must show mat fail for the plaintiffs could cot reproi^nt nor 

nr f *'VV* *"* hands sue on behalf of thoso numerous members of tho 

r*T.on Ilk bis interest IS being Alojumpona section who admittedlv wer 

Trt .n . ) ^ 7”'* purport to represent him diamrtncal opposition to them in the prt-ent 

«ku”fk A™'"'! ^ extrcmelv undesir troveriy HeU aJao that tho plaintiffs coulil 

able that mlividual creditors should be added caU m aid the pnvate cxprLi us of coi 

as parties uni » they show some very strong obtamed after suit filcl so as to supply 
reason. Th-* withnjmc^s of tho applicants to bear anthonty whi h was a ImittcdU bekmg at 

tncir own CMts do3 not counterbalance tho time when the suit was m fact file-l IIaeds 

I 7 by the addition of a party and tho das SmvLai. nAviAL Narsidss (1 

consequent Increase la the cost of other parliea. i T L. R 40 Bom. 


troversy HdJ ttlao that tho plaintiffs could no 
call m aid the pnvate cxprea«i us ol con«eat 
obtamed after suit Elc<l so as to supply th^ 
anthonty whi h was almittcdU bcking at the 
time wfara the suit was m fact &le<l. llAEdSiiA'r 
DAS SmVLAl. nAVlAL Narsidis (191o) 

« T L. R 40 Bom. 158 


WGEST OF CASES 


( 770 ) 


Cmii PROCEDUBE CODE {ACT V OF 1308) 

— 

0 I t 8 (1833 Co3e ss SO and 32) 

~~cof cld 

- Death ot some o! the persoM on 

whose hebaU a suit ras brought— 

03 re3poid(nia ifv iU ApftlUHe Cowrt— 
at avrcal — order fhot appeal ha abated — vnether a 
decree and open to appeal The Jnt prowetOM 
393 in number claimed to be alone entitled to 
the mcome of the hamitat hnd of the village as 
against the Brahman propnetors W m namljer 
The plaint was igncd bi 6 person-* and waa accom 
named bv a petition by the same per om under 
0 I r 8 Civil Procedure Code praxing ti»t they 
bo allowed to sue on behalf of all the Jal pro 
pnetors and that two of the d-feDdanis bt per 
mittcd to defend the suit on behall of all the 
Bra? man proprietors This naa sanctionrd t>\ 
the Court sad a derree was erentually passed 
in favour of the plaintiffs for a declaration of 
their rights as jira\ed The defendants appealed 
and in the list of parties in their uieroorandum 
of atpial set out the names of *>2 defendants 
as aiiiKUar ts »nd the o93 pUmtifis as respondents 
On the date of heaim, it *as di covered that 
tbxec of the e r pondeiits had died and applies 
tions to bnn„ their leiral rcpresentatires on the 
record had not been pre ented mthm the penod 
o! liRUtation Thereupon the Lower AppeUete 
Court decided tint the appeal bad abatrf in Mo 
relying on Ilndn t Cala (41 V 
appeal to this Court it iias contended that no 
appeal was competent as the order of J“* 
Appellate Court was not a decree lie/ 1 tost 
the order of the Lower Appellate Court 
effect that masmiich as the interest of all the 
nUiutiffa wai tommoa and the legal repre enta 
ttves of the deceased plaintiffs had rot been 
brought on the record witnia time the 
appeal bad abated and that such an order falu 
within the definition of the term decree and 
13 eppealaWe as such. Nirunjun ^uf« ^ 

Iluisam (J-’d P P IQld P B) foUowcd JltU 
aUo as the phintifls rr«pondent9 who died were 
not among the six plaintiff# who bad jnslitated 
the suit m accordance with the order of the Court 
cader 0 1 r 8 if the Code Civil of Pfoc^uw 
but anions the jwr cna on behalf of whom the 0 
plaintiffs had ucd thes were not parties to the 
BUit and wm iinncie arilv made vc poodents 
m the apiial It was t1 crefore not necesssrv 
to bnn-. then h^al repre entalirrs on the reroni 
nnd the ai pcnl bad not abated Pam P'V'r* e 
Wo’ n il Pani ‘thal, (iG P P ?'»/?) 

LoMi t Hu V I L R 1 L#h 5S2 

O Lr 8 O S'*!! r Sffands 35— 

rovTRtOT \cr (I\ err 18*2) 9 '0 

I L P 4® Boot ®5C 

O L r 0 <1882 Cede * 3J>— 

See o xvxn r ) 

6 ral L J 640 

Ste LliSTTVTKV \<T 18'”' »« 2 _8 

I L R 51 Eos 01 

V f SlAutnsn I H 34, 

Set 1 tone or NMt 25 C W K 249 

parti non joinder rfnw at of sail 

f f O Imcn/fncnt— ^ ll r > j tinj 

el m> ojaifUt tttevl 1 j-erranal /at or 

♦ifc ort—0 / r f— .famJe 0' ehiin is 111* 


CIVIL PEOCEDOEE CODE (ACT V OF 1306) 

— eonta 

0 I r 9 ( 1882 Codes 31)— 

coneW 

alftmaltie fl* shebait and as oicner—Tr^ns^Unt 
potiltoiu Plamtiff Dlieged that oue J was m 
posse Sion o! shares of coparcenary 
belonging to himself and others jnciuding 
A from whose widow (it was 
improperlT obtained an ef^r under 
retained poxsessjon of A s share till . 

After tea Acuth dafentots Koa - '-’V’ Ij 

ttmapiicfl r.er» raentots to tho of V) 

remtiiW in poaaesaion of that ettere After 
J. death A* mdotr adopted “J' 

.on and pl.iniiS teonslit th.a *0 « o,« 

poaaeamn of A » mtli mesn* 5™®*’ ” 

from the date of adoption tnak.os 
No 1 rrho rvaa heir and rcaiduary lefratte ol 
and drfendanU Aoa = to C in their P«”?“ 
eapacal) defendant, the alle-ation IteiSS ‘“J 
IhLe defendanta irere 

poaaeaaion The plamliS .lated “ 

had oonio to how on inquiry ‘J^KTe and 
amt were dc’iiillcr propertiei and that bo ann 
other, of the faniilT had iWo'" 
hut that in ca o the propcrtie. note 'omd not w 
b« drhalfrr lie mielit he aCowed ‘o te™ ' 
mmrr The delendant. inter nfni otao«« '“J 
delendanU No. 2 to 3 having F“i',S 

M eveenlotr the amt could not proceed ai^nit th™ 
in iheir per onal capae.ty and tbay hy^am™ 
could not iDBintam the smt owner The 

thii aamo time ,n ha own right " ^ 

first Court dismissed th« •«>* 

Squids uud wos sis® of XTff SltcrSt.'S 

^s not mamtamablo ^7 
03 Aelari and owner hi* intwst 

m conflict with tea in ^ ^ 

.od Si'f “^“©“tenteVl” 

iron. laVin. poite ion 

tr"“r;.eaS h.th S. cat. 
'tSe”mT,>Tte..™'VnV''Sry^ 

out of the same tran«sction an I n 

no eonffi t the plaintiff cUimm" #« 

tbe event of tho brnn™ to.m I «®‘ 

"news 639 

— 0 I r 6— , 

"" S5AU «1 

Or Maniaar law^ j. n « Sai SH 
0 I r 6 and C XXXIV r 1— 

rVol (f YomU ol crvl. Procedare I 



( r? } 


DIGEST or C4SES 


{ 778 } 


CIVIL PROCEDURE CODE (ACT V OF 1008) 

—CO td 

o'*! t Oa.’idO xmv t 1— coicH 

13 sabordmate to r 1 of 0 XX'VIV A mort 
gase IS mdinsibte and if all tbe parties entitled 
to a share m the money due on the mortgage 
are not upon the record tne suit must be dismissed 
in Its entirety When a necessary party has not 
Leen impleaded at the time of the mstitatioo ot 
the smt but has been brought on the re ord after 
the period ot limitation has expired the trWe 
salt must be dismis cd When it is intended 
to sue m the name o! a managing member of a 
joint Hindu family governed by the I/tlaLaRara 
on account of a breach of contract made by a 
former managing member of the family it must 
be clearly stated m the plaint that the emt is by 
that managing member It is not sufficient that 
he should be accidentally on the record as one out 
of many members of the family of svhom several 
hare been omitted Giutvar iiiBirt JdiHTO'i t 
AltrssiiiAT lIiKBtr\EssA 1 Pat L J 468 

0 I f 10 (1882 Code SJ 27 

C2 and 83)— 

Ste Accorxis 24 C W H HO 

Sc InsoLTivcr I L R 42 Calc 72 
See lUcBAS Estate Laims Act 1003 
S 00 I L B 44 Slad 43 

Sts Parties I L R 46 Calc 48 
See SPEcmo Peuee Act (I of 1877) 
s 42 I L R 43 Kad 219 

1 ■ ■ ■ imi intfUafed 

by adinniistralnx after poirer at each hai Urmt 
nsfed-'Bona fide mulale — Due care atii aUtntton 
i/ he teicdiltehtd For a 6ond fide mistake 
as contemplated by 0 1 r 10 of the Civil Proce 
dure Code it is not necessary that tbe party 
who committed it should have exercised dne care 
and attention Where it is not deliberately but 
bonestlymade thomi6takeisf>ord/f(f«. Nistateii 
DASTA V SaKAT CniXURA llAZtrUDAB (101$) 

20 C W N 49 

2 Scope and effect of as 

to powers of Courts tn Inking off and adding 
pvhes — Dismissing suit for non prosecution u-Aen 
plaintiffs (ompromis tciCFi onlj some of the tlefen 
dants-^ourl if fcoand to pais rt derree embod jmg 
iRe /ernw eoinprowiMe ujuirf O XSIII t 3 — 
Appeal tf lies w\e« no decree pass d—Alletnaltte 
remedy by way of rttition under s J15 CPC 
if liis~Erroneous appUcat on of s clioa of Jaw 
if open to revision under s 115 C P O In a suit 
for dissolution of partnership and for accounts 
the plainti'fs having rectivcd a larco sum of 
money from some of the defendants filed a com 
promise petition and asked for disnii sal of the 
suit The other de'endants objected to the 
dismissal of tho suit praying that thev micht 
be made plamtifis and allowed to continue the 
suit and tho pUinliSs it neccssarj might be 
made defendants Tho Court held that it had no 
power under tho new Civil Procwluro Code to 
make the transposition of parties a ked for and 
h nee dismis-ed the smt for non prosecution 
The objecting defendants then a ked tbe Court 
to draw up a dea-ree o that they might appea) 
but the Court did not draw up any decree field 
that tho Court had amplo powers nndcr the new 
Ovil Procedure Code to make tranapo ition of 
parties and it ought to have done that That 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

— <onfd 

0 I r 10 (1882 Code ss 27 32 and 

33)— C3H/-f 

It was not bound to piss a deer o under 0 \Xin 
r 3 and no appeil lict, against the order of dis 
mibsaf That the lower Court Iiavin<^ failed 
to ©xerciaa tho discretion vested m it under O I 
r 10 faded to exeici e a jurisdiction ve ted m it 
m refusing to mal e the transposition prayed for 
and hence that order u liable to fai set aside on 
revistoa bv the High Court Krisknabai v 
Sonabai 2 Bom H C P 310 Eduljee v T uUee 
bhoy I L R T Bom loT a,nd Saiy^ Abdul Ila.! 

\ uufam Jifont I L R ZO Bom 677 followed 
Bbojetdea KtniAP Dts t Goiixda Mohan Da3 
1916) 20 C W H 752 

3 . . ,, — Plaintiff described 

as a minor really a major — Bona fide mistake of 
next friend — Dismissal of suit if proper — Proce 
dire to be adopted Where a plaintiff was des 
enbed m tho pUmt as a minor hut had really 
attainel majority some four days before the plaint 
was filed bv hia nest friend who was under a 
bond ffde belief that he was still a minor when 
she filed tho suit on his behalf as his nest friend 
Jiild that the suit ought not to be dismissed hut 
that tbe proper procedure to be adopted la the 
case was to return the plaint for presentation 
after maknis the necessary amendments by 
striking off the description of the plaintiff as a 
minor euing throuch his next friend and making 
other consequential alterations m the plaint 
Tagus Jan v Ohaidulla J L B 21 CaJe S66 
followed Sktorania v Bharat Singh 1 L R 
20 ill 00 referred to SHiNiitOA Chetxy i 
Narataha Attaa (lOlC) I L R 40 Iffgfi 743 

4 . ■- — — Ziinifstion Act 

(I\ of 190$) Art iri-PaTtitton suit— Death of 
a parly — 4baleiien ( — Ip/heafion to set aside f^e 
edialcme’it — Limdahoii of suty days — In a partition 
sail all parties should be brfoi t iRe Court — Inherent 
power of Ihs Court to add a party at any stage of 
the A»it/or (Ae entfJ o/ justice On the 5th April 
1892 the plaintiff obtained a decree for partition 
and died in October 1893 leaving him surviving 
a minor son who attained majority in February 
1907 At a verj late stage of tho execution 
proccedm? tbe son made an application on the 
16lh April 1010 for the issue of a commis ion to 
effect jartitioa according to the rights declared 
IQ the i>artitioa decree Held that a soon as 
|be Civil Procedure Code (Act V of 1908) came 
into force the suit abated so far as regarded the 
applicant a father who was a party and the apph 
cation to set aside the abatement by adding the 
applicant as tho legal tepiescnt alive ol the deceased 
not having been made within sixty days under 
Art I*"! of tho Limitation Act (IX of lOOS) the 
apphcatiOQ was time-barred Held further that 
in a partition suit all tho parties should he before 
tho Court and that there was nothing in the Ciwl 
PioccdUTO Code (Act \ of limiting or affect 

mg the mliereat power of the Court to Inake 
Buch orders as misht ho nece aaty for the ends of 
jn tice LAKmiicHAND rEWAcnixn v Kachx 
BHAI (1911) I L F 35 Bom 393 

5 -•'■■■■■ Parties— JFom 

petenee of Court to adl parlies in teeord appeal 
HeU that the High Court canno in second appeal 
add a per on as a partv nnle<s such person was 
a partr to the appeal before the lower AppeUaie 
Court not g that he was a party to 

\ 


( ) 


DIGEST OF OASES 
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Cim PBDCEDURE CODE (ACT V OF 1908) 

~~con td 

O I r 10 (1882 Code ss 27, 32 and 

83}— coneW 

the flult in tlic Court of first instance Olusnt 
iff? V La7a Paw. I L R IC Alt S followed 
PACiiKiCPt Ract t Rah Kdilawav (lOW) 

I L R 37 All 57 

0 I. r 10 (2) and 0 XXXIV 

r 1 Mortgage — ^iiit for redempwn — Svit bv 

some of the heirs of mortgagor — Api^iration to a3i 
Tcmnintnj i etrs as deftvdants after cavst action 
had bccoinv tune burred — Indian j&iinttation Act 
{IX of 2 '>08) s Sd Some cf the heirs of a mort 
ga"or sued to redeem tJio mortgage a few dajs 
before the eapirj of the period of limitation 
To Dject an objection rais^ for nonjoinder of 
parties tho plamtifia snbscqucnllj applied to 
mibe the remaining heirs partj defendants to 
the suit The loner Courts declined to male 
them parties on the ground that the claim as 
regards tlicm vas barred s £2 of the Indian 
Limitation \ct 1908 The plamtiffa having 
appealed Utid that tho plaintifis right to 
redeem nhicb (htv had when thej filed the smt 
nas not lost bv their omission to make the re 
reamint heirs partic Thov nere oolj necessary 
parties to save ro'dtiplicHv of suits and to prerent 
the mongscci beioe subjected to euits beog 
filed against 1 im in eucccssion bv ranous partus 
entitled to tho equity of redemption Held 
also that it nas within the discretion of the Court 
under 0 I r 10 sub r (J) of tho Ciril Procedure 
Code to make the rema Jting heirs eo defendants 
and then to conMder what would bo tho legal 
result of such addition rerTxsrcExr J — There 
IS BO provision in either the Civil Procedure Codo 
or tho Indian Limitation Act nh'eh says (hat a 

m cannot be added after his right of suit or 
itv to bo sued (as the case may be) is barred 
by tho provisions of the Indian Limitation Act 
Accordinglv 1 think it is absurd to hold that the 
plaintifla right of redemption is entirely lost 
bccanso ho bos not complied with the provisions 
of 0 r 1 That in my opinion would 

be subordinating justice to a technicabty of pro 
eeduro fij/jTrjiAJ * SnironrsBWAji ikrAnTA**D 

(1020) L L R 45 Bonu 1009 

0 1. r 10 and 0 XXn. r 10— 

A trespasser cannot bo raid to hare brought 
to suit on behalf of tho rightful owner and tho 
latter is consequently not entitled to hare himself 
substituted for the trespa er IVlien a person 
has obtained a decree for po e ion of on estate 
ft fs not neces ary for him to take oat excci tKm 
of tho decree in onier to sue an sgint of hw pre 
deeessor in po «c sion for an account JIumpwa 
I vEsiio I'na *n Siren t Lal Iru Mojiar Ij-sl 
2 Pa» L J 199 

• — 0 L w 10 aad 11 — Deft ndant 

\f mo^ t» 1 utd as jifoin/t/f— -J entk (ido wnafofr 
It here a pbiintifi hai brought a t-ui for the re 
eo\er\ of po*. e ion of pr pertv fal cfj dcoyio^ 
the title of ])crsons nhom he had fain t ns def«R 
danls and ssaertmg that an eschanpe br tilwh 
be had tran fmed tl is property to the o Uefen 
dants had never been Acted uj-on and ft waa 
found tlsl the cschan"e had m fact terminated 
the ilaintifi* title and had Uen Arterl on ar<I 
that he hfl J therrforo no locus standi to sue Iho 
iirfneiral defendant Jlfld on an apfJieation 
irr 1 t^ertj to ]o>n his transferee defrnaanta as 
I ■ahmiT* that it could not loaaidibst ibeiiaiBtifi 


Cim PEQGEDtIRE CODE (ACT V OF 1908) 

— contd 

— 0 I tr 10 and H— coi e'd 


had made a bond fde mistake within the mesning 
of 0 I r 10 Ciril Procedure Code OA^T^DBA 
Aatj! Rav CnowDHUBir t SrrvA Ivakta Rti 
CHownntjpy (10)2j 17 C W K 462 

- 0 I r IS (18S2 Cede s S4>- 


Wher© parties without objection join lesuo and 
goto trial defendant cannot later rai e irregula 
rities in unitial procedure to defeat jurisdiction 
Joi CHANDSADcirA t Saeawbala Debi 

23 C W K S76 

0 rr rr 1 2 and 3— (1682 Cede 

ta 42 4S and ^5) — Pretioua auif for declaroXion 


dismissal of, for teanl cf prayer jorpassession— 
Later suit for declaration and possession wainlaina 
bilitif of The disiDiesal of a previous suit for a 
declaration of title to certain properties on the 
ground that, tbe plaintifi was found entitled to 
posse Sion is no bar to a smt for possession ba ed 
on the same title as the causes of action for 
which the aUegations in (ho pTainfs must to 
looke I to are different m the two cases O II 
rr 1 2 and 3 ate no bat to the later suit Cliand 
Lour V Partab Sirgfi I L P 16 Cate 9S 
Thrilailot Jladathil Reman r Thirvlhyrl 
Artshnan Aair I L R 20 Mad ISS Ramasuams 
Atjyar r ryMino//<a Aijijar I L R £6 2Iad 760 
Aonoo Singh Monda v 4«<ind Singh Monda J 
L R 12 Calc 202 Jibuntt Aalh Ahan r Shib 
AalhChutkerbvIli/ 1 L R dCaXe SIO t.ndJIohan 
Laly Rilaso 1 LR 14 AU 62£ followed 
Aorat/ana Reddi v Regalu Readi 6 ifaa L J 
SI aDdBflffjcwomi Pi/ftfi T ArisTina Pillai 1 L P 
"2 Mad SSO not followed SiustAv SilB p 
llAv OH <1013) I L R 5S Mad 247 

D U r 2 (38S2 Code s 43}— 

Bee 0 MI a C 

1 L P 2 Lah 13 


Bee Acea TssAHCt Act (H or 1001) 
8 31 I L R 35 AIL 512 


B(e Cattse or Action 

I L R 41 Calc 825 
1 L B 48 Calc 640 
See CimP80czDPiirCo»E(l‘’82) h 43 
I L R 32 All C25 
1 L R. 33 All 244 
See Exsetmos I L R S8 JIa3 399 
See LmiTAnoH \ct(I\ or 19Pa) Sen 
I \rT3 hi asp 120 

I L R 40 ILai 291 
Set ’iIabosiedan Law — Dowep 

r L R 33 AU 291 
See JIoBTOsor S5 C W N 129 
^re Pei Tloicata 

I L R. 45 Bonn 605 
See *Ji\TAt. Iatoanas *:rTrtEair^T Rr 
rnuTioy IS S 6 Pat L 7 573 


1 . ....... — landlord and (fnant — Lrait 

— XoAdhrd to rrrciir fete fticn on imonU /m/vrr 
to foj rent— Vtri/ fy l/iidU'd to frm r »c*^r^»<cn 
e» Unanfs failure — J trrre enttrg j/rili/' /o 



( 781 ) 


DIGEST OF GASES 


( 782 ) 


CIVIL PROCEDURE CODE {ACT V OF 1908) 

0 n r S (1882 Code s 43)— cosfrf 

rcco cr j>of e ston on UnavU failurt to jwy renJ 
three nonihs — Dt/endantt failure and n 
coven/ of poi rs lona by jlainliff — Prayer »n the 
j^aint for reserialion of Icaie to bring a au\t for 
rent not granted— Svbseguenl 4Uit by the jJatuliff 
to rceoier rent — Subtcqvent suit barred A loa o 
provided that on the tenant* fftiliire to pav rent 
the landlord hoidd he entitled to take pos ess on 
of the lands Tlie tenant* having failed to pav 
the rent of two year the landlord aued them and 
obtained a decree which directed that on the 
defendants default to pay all tho arreara of rent 
and CO* s with n three month the pUintitl should 
take po e sion of the land In tho aaid auit 
the plaintiff had a ked for pernn aion to bring 
a separate suit for the rent m arrears for two 
years but none was given Sulset^ucntlj tho 
plaintiff having hroueht a suit for the said rent 
of two Tears Held that the suit waa barred 
under 0 II r 2 of the Civil Proecdurc Code (Act 
k of ICOb) as the claim m the suit for rent up to 
the date of forfeiture arose upon the same con 
tract as did the landlord s tight of forfeiture for 
non pavment of rent that no neces tj or reason 
exuded for a separate suit for rent where there 
had been a forfeiture or nonpaiment end that 
the claim for pos*e non and the claim for rent 
ought to be enforced m one suit provided the 
cause of action naa the same unless the Court 
ahoull give leaie for the reservation of one of the 
remedies Rjiantvaiu rssicitA'DPa • Nsxitoo 
ICEaBar'{1914] I L R 83 Bom 444 

2 ..I. . ■ HuBdt— giisii IK dueharg of 

debt on aecoi<iit«»-Faifi(re of suit on hundi— Su&se 
gitnt tuil b<i>td on the areounta A debtor gave 
hu creditor a hunii for the amount of hia debt 
The creditor accepted the hundi but tho debtor 
faded to pay it at maturity The creditor then 
sued the debtor on bis Atoiifi but failed to recover t 
Held that this s as no bar to his suing on the 
accounts to recover the debt The cause of action 
on the hundt nan totally distinct from the cause 
of action m respect of the original debt Preonath 
JfuXerji V Dianath Frarad I L P ’9 All ‘*■^6 
doubted Pajana Pietm ioyona SuminuMon 
Chettyv PanaLanaPalantappaChelli/ ISC ir A 
617 referred to Bem Rasi t Rah CirAvpAR 
(1014) I L R 86 All 660 

3 Causes ol action different 

though claim same — Agrtemerl admitting liability 
and preecnbing payment ly pronitaory notes— 
Promissory notes naltriallj altered— Suit on pro 
mitscry notes dismissed — Siiif upon agreement tf 
lies — Accord and satisfaction b j substituted agree 
meni —Claim on prior rights erlingitished—Sutl 
on such claim if lies — Cejlon Ciiil Proerefure Jri 
s 3Hef Citil pTOcediirt Code 0 11 r ) — Plead 
%ngs /<iuf/y — Claim in plaint based on trrong 
grounds— '\o oljeelion ly d fendant — iinmdmtnl 
A whose claim to receive certain items of monevt 
from D was di puted b^ tho latter agreed with B 
to refer tho disputes to arbitrators who sfter an 
informally conducteil investigation drew up what 
was termed a receipt which P signed thearbi 
trators witnessed and 4 accepted and acted upon 
Tho document dealt srnaiim with seven iitms 
thereby admittcil t obc duo from P to A araonntmg 
in all to Rs 28 ”24 odd and proscribed the tnode 
in which it was (0 bo paid uamciv bva cash 


CIVIL PROCEDURE CODE (ACT V OF 1903) 

— contd 

0 II r 2 (1882 Code s 43)-confif 

payment of Rs 224 odd (which was immediately 
paid) and by pas mg two promiasorv notes for 
Ra 14 000 each paj able with interest on two 
dates Tho amount of interest was (probably 
by oversight) not specified but there w is no doubt 
that the parties intended that it would bo at a 
certain customary rate which worked out to 
between C and 7 per cent per annum A however 
eubsequentiy and without communication with 
B went to one of the arbitrators and (withojt 
bad faith either on his part or tho arbitrator s 
persuaded him to alter both promi sory notes by 
in ertmg therein 9 per cent as the rate of intcres 
A a action on the two promissory notes having 
been dismissed on the ground of material altera 
tion he sued B tor two items of moneys amount 
log to Rs 12 207 odd which he had claimed before 
the arbitrators and which were included in their 
award Held that the receipt eonstitutod 
the award of the arbitrators That whether 
It did or did not amount to an oward it was clearly 
an accord and satisfaction by a substituted 
agreement whercbv the respcetivo rights of tho 
parties inter se were abandoned m consideration 
of tho acceptance by all of a new agreement 
That the arrangement for tho discharge of tbs 
unpaid balance of the amount found due by means 
of the promt sory notes only expressed tho mode 
of payment which was essentiaUy a matter of 
form only (he subMance of tho award being that 
the specified amount was actually due tho plaint 
iff could therefore sue for tho balanco duo upon 
the ogreoment when his action on the promissory 
notes failed That tho form of the plaintiff's 
action which was based on rights already eztin 
guiahed by the agreement was faulty But tho 
present action should be treated as one based on 
tho now agreement tho defendant not having 
taken exception to plaintiff s statement of tho 
grounds of his claim so as to give him an oppor 
tunity to amend them at an earlier stage That a 
claim on the promissory notes and a claim for the 
amount found duo under the award were not 
the same cause of action but were really incon 
sistent and mutually exclusive cau es of action 
and the plaintiff waa not required in lus suit on 
the promi sory notes to ash for rebef on the cau o 
of action ansmg out of the agreement by s 34 
of tho Ceylon Civil Procedure Act That the 
plaintiffs suit which was for a part only of the 
unpaid balanco should be decreed But ho would 
ho precluded by s 34 of the Ceylon Ci> il Proce 
dure Act from bringing a fre h action for the 
remainder The object and meaning of s 34 of 
the Ceylon Civil ^ocedure Act (which is very 
similar to O II r 2 of the Indian Code) explained 
This section is directed to securing the exhaustion 
of the relief in re pect of a cau c of action and not 
to tho inclusion in one and the same action 
different causes of action even though they true 
from tho same transactions The first part of 
the clause makes it incumbent on (bo plaintiff 
to include the whole of h's claim in the action. 
Tho second portion makes it incumbent on him 
to ask for the whole of his remed ca. The final 
paragraph (£xp/dna>ion m the Indian Code) is 
not intended to be an illustration of the foregoing 
pron ions, but a substantive enactment making 
what otherwise wonll be independent causes of 
act e use of action for the purposes of the 
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DIGEST OF CASES 


{ 760 ) 


OlVn* PROCEDURE CODE (ACT V OF 1808) 

— conld 

0 I r 10 (1882 Code ss 27 S2 and 

33)— 

the suit in tlie Court of first instance Ckvftm 
Lai T Lalo Ram I L R IG All S followed 
Pachkaukj Rapt i Raw Khilawan ( 1914 ) 

I I, E 37 All 57 


dVlL PROCEDUEE CODE (ACT V OF 190S) 
— eanij 

— 0 I rr lOaadll— 

bad made a tend fde mistake withm the mMains 
of O I r 10 Civil Proesduro Code GA^E^B»l 
&ATn Ray CnowDiicay i SurYA Rasta Bay 
Chowdepst (1012) 17 C W N 482 


0 I r 10 (2) and 0 XXXIV 

r 1 JloTljage—bitU foi rctfewjfion — Sail by 

some of ihr heira of morlgagor — dpilieotiat) io aid 
fcmamm? fteira a> rfe/ejidonffi afitr eaMse of action 
bad hicam ftme harred—Jndiaii Ltmtfation Act 
(IT of J90&) s &oinc of the heirs of a moit 
tagor sued to redeem the mortgage a few dais 
before the cxpirv of the period of limitation 
To meet an objection rvised for nonjoinder of 
parties the plaintifTa mibscijuently sppbed to 
make the rcmaming heirs partj oefendants to 
the suit Tlio lower Courts declined to make 
them parties on the ground that the claiiu ea 
regards them was barred by e 22 of the Indian 
Limitation Act 1008 Tlie plaintiffs haring 
appealed l/eld that the plaintiffe right to 
redeem nhicb thev had when they filed the suit 
was not lost b\ tlioir omi'-sion to maho the re 
maininj, heirs partio They were only neceesary 
parties to site multiplicUv of suits enil to prereDt 
the mortj,aoEe bemg subjected to salts being 
filed against him in succession hy varions parties 
entitled to tho equity of redemption Utld 
also that it was within tho discretion of the Court 
under 0 1 r 10 sub r (2) of tho Civil Procednte 
Code to tnako the remaining heirs eo defendants 
and then to consular what would be the legal 
resuJtof such addition RcrF^rrczTT J — There 
IS no proTiMon m either the Civil Procedure C^e 
or the Indian Lioutatioa Act which says that a 
party cannot he added after bis right of suit or 
liabilitv to ho sued (as tho ease mav be) la barred 
by the provi ions of tho Indian Limitation Act 
Accordinglv 1 think it is absurd to hold that th« 
plaintiffs right of redemption is entirely loat 
because ho has not complied trith tho provisions 
ofO XXXIV r 1 Tliat ID ruy opinion would 
be subordinating jnatice to a techmeahty of pro 
cedure Sjiitcbai t Sraonni^wAB JUbtand 
<IP 20) I D R 45 Boio 1009 

0 E r 10 and 0 XXn, r 10— 

A trespasser cannot he said to have brought 
to suit on behalf of tho rightful owner and the 
Utter is con equetitlj not cntilledtolavo hiirsolf 
subitilutcd for (ho trtspfti or Tllien a person 
has obtimed a decree for po scwion of an estate 
It is not nece ary for him to take out (xecution 
of tho decree in order to sue an agent of liw pro 
deces^or in po se »ion for an account IfAUinAr i 
Kcsiio Prvuo Siscu i Las, Bru Moiia'i Ial 
2 Pa» L J 199 


* 0 I, rr 10 and 11 — Z?</< ndanf 

'/ h« je» fd as p/a nt (J — 15c n » 5 dc nt>slolf 

iihere a rJafnlifl had brought a sni for the re 
eovm of po* w ion of property faluMv deny mg 
the title of persons whom ho had joinoil «« def n 
dan(< and a nertinsr that an eatbange Lv wlirli 
ho had tran ferroil this properly (o there <Mcn 
Cants had never tieen actn! ufon and st was 
foiinl that the esehnnee had In fact Cerminatcrl 
the (Ivintiffa title and lad been acted cm and 
that le hat therefore no foevs afasd to aue ll* 
t rlnelpal defrn Jant I/t/J on an npriiealioa 
lor lil^rtv to Join li transferee defendants as 
riabiilr that h ecu’ I not said tl of thepbfrl Iff 


0 I r 13 (1882 Code s 34 )— 

Where parties without ohjectioa jom issue and 
go to trial defendant cannot later raise irregula 
rit«c« IQ uaitial procedure to defeat jurisdiction 
Jo\ Cdahcba Dptta i Sabawbaiu.Debi 

23 0 W K S 78 

■ 0 n rr 1 2 and &-(lS82 C^de 

ss 42 43 and 45 )— Fmioiis $u\l for declatalton 

diamiMol of for icant of prayer for posstision— 
Later amt for declaration and possession mainlai’ia 
bilitif of The dismissal of a previous suit for a 
declaration of title to certain properties on the 
ground that the plaintiff was fouM entitled to 
posse sioo IV no bar to a suit for possession ha ed 
on the same title as tho causes of action for 
which tha allegations m the plaints must bo 
looked to aro different m tho two cases 0 IT 
rr 1 2 and 3 aro no bar to tho later suit Chnna 
Kotir r Partah Stngh 1 L R U CaU 3 S 
Thnlatkat Sladathl Raman r Thrulhiy^l 
JvnahnanLoir J L R 29 Mad JS$ RasnasuaMr 
At/yarv } yfltinalha Ayyar 1 L 11 26 Mai "CO 
Aonoo Stngh Monda v , 4 « 3 fid Sinjh Mondi I 
L R 12 Cek 2 SJ JtbunU hath AAon y SJnb 
ikOthChutlefbiilly 1 L V SCale SIO andJ/oAo» 
taU Rilaao 1 LR 2 JAU 622 followed Mi<(b% 
Rarot/ana Peddt t Rayaht Reed 6 ^laa L d 
SI andRiMffojomiPjfffliy Sfithra Pi««i / L -I 
22 Mad 259 not followed SiUMAh Saib t 
Hassov ( 1913 ) r L B 38 Mad. S 47 

0 H r 2 (1882 Cede a 43 }— 

.See 0 \ 1 I B C ^ 

I L E 2 lafa 13 
See Aoka TE^A^CY Act (II op lOOI) 

8 3 * I L R 35 All 518 

See Ames-duem or PtarcT 

I L R 45 Calc 805 
Set Cause or Aextov 

I L R 41 Calc 825 
I L R 4 e Calc 640 

fi^ee Cjtij. Pbocedube Code (I'fSS) s 43 
I L R 32 All CS 5 
I L R S 3 All £44 
See ExECt^Tlo^ I L E 38 Ksd 199 
See LmrTA■^o^ AirT(I\ or lOOS) Scir 
I Acts 03 A^» 1"0 

I L R 40 Mad 291 
.See VAnosiEOAJv Lvw — D owtb 

I L R S 3 AU 231 
See MoBToarE 25 C W N 129 

•we Rss ICblClTA 

I L R 45 Boo 805 

St ^iVTAi. lAroAvav SrrrtEsirvT Rr 
occATiov a Bat L J 373 


1 — — Icndloid end tenant — I rate 

— Z«»dftrd to rrecirr jet i‘* rn on tenonli fail re 
to joj rent — ‘‘Hit Iff laid/eri to rrrtirr to* r * n 
on ItnanU fo'lvrr — Peerte diitirff jla ri J} to 
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DIGEST OF CASES 


( .82 ) 


CIVIL PjROCEDTJRE CODE (ACT V OF 1908) 

0 II r 2 (1S82 Code s 43)-fonW 

rtco (r •pofst ion on icnanU failure to pai/ rtvl 
trirtm Oree monihs — Dejendanh failure ori re 
coi T! of po» ft ions by •plainUS — Prai/tr i« the 
fiaint for rf«rifl?ion of I ote to Iring a »utt for 
rent vot ffrafilcd—^Shbscquent euit by the jJmaUff 
to reeoier rent — 5u6 eqvcni eutt barred A lea o 
prorided that on the tenants failure to pav rent 
the landlord should he entitled to take po'.se s on 
of the lands The tenants having fail^ to pay 
the rent of tno j ear the landlord sued them and 
obtained a decree which directed that on the 
defendants default to pa^ all tho arrears of rent 
and costs with n three months the plaintiff should 
take no se ion of tho land In tho said amt 
the plaintiff had a fced for permission to bring 
a separate gnit for the rent m arrears for two 
year but none naa given SuLsequentlv the 
plaintiff having brougl t & suit for the said rent 
of two rears Held that the snit was barred 
under 0 II r 2 of the Civil Proee lure Code (Act 
1 of POS) aa the cHim in the suit for rent up to 
the date of forfeiture arose upon the same con 
tract as did the landlords right of forfeiture for 
non payment of rent that no neces&ily or reason 
existed for a separate suit for rent where there 
had been a forfeiture or non paamenl and that 
the claiQi for pos e ion and the claim for rent 
ought to be enforced in one suit provided the 
cau e of action was the same unless the Court 
should give leave for the re erration of one of the 
remedies KAsni>aTn PAMcnaviiBa * Nsthoo 
KEsaaT-(1914) I L R 38 Bom 444 

2 Hnndi — jiK'im dieeharge of 

d It Oft aecenftta— Feifure of suit oft hundi — Snbst 
ovent tail baeed o» the czreoiirtr A debtor gave 
riis creditor a fiundi for the amount of his debt 
The creditor accepted the Aufidt but the debtor 
failed to pay it at maturity The creditor then 
sued the debtor on his Awidi hut failed to recover t 
lieid that this was no bar to his suing on the 
accounts to recover the debt The cause of action 
on the liundi was totally distinct from the cause 
of action in respect of the oncmal debt Freonoth 
Jlulerji •% Bienath Pra«a<f I L P ’’9 AU 256 
doubted Payaiio Pee lo Layana l>ajmnatban 
Chittjy PanaLanaPalaniapjiaCItlly 18C IT A 
617 referred to Devr Ran t Paji Chasdab 
( 1014) I li R 38 All 660 

3 Causes ol action different 

though claim same — ■f(?rMnier/orf«(ffin<rfia6i/ify 
and jrMcrif'inj jtaymenl by promts ory notes — 
Proimisory notes mileriallj altered— -Suit on pro 
rnissory note) dirmisrrtZ— Sinf sipon agreement i/ 
lit) — Accord and sattefaelxon by subshtuUd agree 
n nt — Cfaiift on prior rights exUngimied—Sust 
on such cfaiui «/ Uts— -Ceylon Cuil Procedurt Act 
s 3f (c/ Citil Procedure Code 0 II r 2] — Plead 
tngs faulty — Claim in plain! based on nrong 
prouTiilj — ^a ofijKhoft by dfjtndani — linendment 

1 nho'e claim to receive certain items of moneve 
from O was deputed by the latter agreed with B 
to refer tho disputes to arbitrators who after an 
informally conducted investigation drew up what 
was termed a receipt which B signed the arbi 
trators witnessed and A accepted and acted npan 
Tho document dealt smolim with seven suma 
thereby admitted to be due from B lo A amonntiag 
in all to R 2S 224 odd and pre cribeil the mode 
in which it was to bo paid namely by a cash 


CIVIL PROCEDURE CODE (ACT V OF 1903) 

— ionld 

0 II r 2 (1882 Codes 43)-coi!fd 

payment of Rs 224 odd (which wa immediately 
paid) and by pas mg two promiasorv notes for 
Rs 14000 each payable with interest on two 
datea The amount of interest was (probably 
by oversight) not specified but there w as no doubt 
that the parties intended that it would be at a 
certain customary rate which worked out to 
betweenOand 7 percent per annum A however 
subsequently and without communication with 
B went to one of the arbitrators and (witbojt 
bad faith either on his part or the arbitrator s 
persuaded him to alter both promissory notes by 
in crting therein D per cent as the rate of interes* 
A s action on the two promissory note? having 
been dismissed on the ground of material altera 
tion he sued B {at tw-o items of moneys amount 
mg to Rs 12 227 odd which he had claimed before 
the arlntratots and which were included in their 
award Held that the receipt constituted 
the award of the arbitrators That whether 
It d>d or dul not amount to an award it was clearly 
an accord and satisfaction by a substituted 
agreement whereby the respective rights of the 
parties infer se were abandoned m consideration 
of the acceptance by all of a new agreement 
That the arrangement for the d> charge of the 
unpaid balance of the amount found due by means 
of tho promissory notes only expressed the mode 
of payment which was essentially a matter of 
form only the substance of the award being that 
the specified amount was actually due the ^amt 
iff could therefore sue for the balance due upon 
the agreement when his action on the promissory 
notes failed That tho form of the plaintiff s 
action which was based on rights already extin 
guisbed by the agreement was faulty But tho 
present action should be treated aa one baaed on 
the new agreement the defendant not having 
taken exception to plaintiffs statement of tho 
grounde of his claim so as to give him an oppor 
tunity to amend them at an earlier stage That a 
claim on the promi sory notes and a claim for the 
amount found duo under tho award were not 
tho eame cause of action but were really incon 
sistent and mutually exclusive cau es of action 
and the plaintiff was not required in his amt on 
the pronUBsory notes to ask for relief on the cause 
of action arising out of the agreement by s 34 
of tho Ceylon Civil Procedure Act That the 
plaintiffs suit which was for a part only of the 
nnpaid balance should be decreed But ho would 
bo precluded by a 34 of the Ceylon Civil Proee 
dure Act from bringing a fresh action for the 
lemainder The object and meamnt of s 34 of 
the Ceylon Civil I^ocedure Act (which is very 
similar to 0 II r 2 of the Indian Code) esplamed 
This cection is directed to securing the exhaustion 
of the relief in respect of a cause of action and not 
to the inclusion in one and the same action 
different canses of action even though they arise 
from tho same transactions The first part of 
tho cbnse makes it incumbent on the plaintiff 
to include tho whole of hts claim in the action. 
Tho second portion makes it incumbent on him 
to ask for the whole of his remedies The final 
paragraph (JCrpfariaJion in the Indian Code) is 
not intended to be an ilia tration of the foregoin«’ 
prowamns hut a substantive enactment making 
what otherwise would be independent canses of 
action one cau e of action for the purpo es of the 
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CmL PROOEDUKE CODE (ACT V OF 1908) CIVII* PROCEDURE CODE (ACT V OF 1905) 
w-eontd — <onid 


^ 0 I r 2 {18S2 Code s 43>-<o»W 

section SAMI':ATHA^ CnETxy i Pala^.iaita. 
CairrTv (1913) 18 C W K 617 

4 Oojisston to sue lot n^hl rehfe! 

)/oinJoinafu?if,i/ oj sabfegtceni anti tVberc 
j>lainti2 knew what relief ho traa entitled to ftnd 
ieM;trafe!\ omitted to claim the Hfcfat relief his 
luWquent suit in respect to the same causn at 
•etjon for the rii,ht rchel was held to be barred 
hi the proti^iom of 0 JI r 2 ot the Code at 
full Proctthirp ^BDft llAsnt t Ivahan Sivob 

(191.) I 1 R 37 AH 648 

j Specific peiforzaascc — of an 

cgrtcmeid to sell prtt qm shilfar—DecTetJor eptct^e 
j)«r/orwfl)ifc — Detd of eomc^once obiainsd in ewu 
(ton — S’uftsei'tjfiif s it for reeotery of poaseastmi 
om 1 t Hit. re irf r — Svit not hari^ \Vheto the 
plamtifi who hid obtained in a proioiw suit 
a il( rrc ay,nn t the dtftndants for specific jicrfor 
ir an c of sn t reemtnt to sell certa q unmoro 
able TTortili tithe pUintiS and had go a ssLo 
decil »n hi-* fa r ir Jit oxeeiition of the decree 
instiruted the jr cut mt for the recoeerr of 
posat «Dn of thi Wndefrooithadefendants Held 
that the suit wa not barred by 0 II r 3 of the 
CidI Procedure (ode (Act V of 1908) 4t tho 
tiac the pluntifT broaaht the precious suit tho 
right to poise.abion of tho lands was not rested ui 
faUB as he acqutned that right oalr on the cjreca 
tion of the deed of coaTejanee hararjana Kan 
raj/an r Kandasemr CoiinSnn 1 L R Z2 ^tai 24 
li approeed. CoiJirfon ? Aoniappu 

So I L P '*i \(ad 491 explained 
ifliid Pand t L tU<n taZad Bmta I L ft IS 
ha oS followel KRisnvAiiMAi i Socypoui 
BAJA Auau ( 1911 ) I E E S 8 Blad CSS 

6 — - Speer fit Relief 

Acl {I of IS ] 4 — <lje/aro/jcn~-Prejn 

our decree Ui < n lk<ra. porti « — PlainUffe net 
parSitt—Siitl to deelare thnt Ifii decree r» cwl«<n« 
nTid not bindii; o i pla ntrffe \f moinrojuctf* 
The phtuHOa eucd for a declaration (») that thoy 
were tho owners jf the suit properties as the 
rcsersioners of one H who was the last tosle 
owner and («0 that n decree obfaiscd by llw 
first defeadmt against the second in respect of 
tho properties in another suit to winch tho pmmtifls 
wort no jirlios was collusiTe and wasaot binding 
on tho pLiintigs The plsinttfis bad ftlrcsdy 
brought a suit m the ram© Court against tSio 
pro ent defendants to recover possession of eomo 
other properties as tho reversionary heirs of JV 
bat did not inclu Ic therein tho properties cHimcd 
Ji> the present «uit thouah tho defendants sv©r© 
m 5 osses<ion of ibein nl the time of their previous 
suit The phintirs ftlle^ed that they came Into 
poi-'cssion o tlicpropiTtifs snl eqotnllr to tho 
presious mil The defendant contended that 
the suit was \ srrcd under O 11 r 2 o' the Civil 
1 roesKinre ('ode and that the suit (or a sleolsts 
ticn that tic dicrc© jasel in tho aoU between 
I le Grit anl the jicond ilfftnlants was coMosmo 
an f no L nd ng in the p!amfi((? was not ns n 
t» nabfe Hi'l that the p e ent sn was not 
Larrwl under Q 11 r 2 Ot the CiTi! I*rt>cli re 
Cck) { llt’d furtler thst A su>l for ft dr 1arstk©n 
tt*l a feerre oltanej Iv the first drfen<la.Rt 
aeafn lie *r«ni drfendant was eotla ive sxid 
n I lifting on tie p’jinliri was mainlAWAVIe 


- — 0 JI r 2 (1882 Cofie S 43)-f<J(if<f 

under fi 42 of th© Specific Relief Act Nadaitsa 
I Sn-AAAWA (1914) I L R 38 Mad 1162 

7 Mesne profits— iS’ftJjij'aeBt euil 

for tfle same not bat red — Caase of ocltoM Jot mesne 
profits d fferent from that for possession of land 
Oeita for posse gion and olsim ior mesne profits 
arc ecpftrftt© causes of action and hate been always 
so treated under the Code of Civil Procedure 
Where a plamtiiT sued for possession of lands only 
when h© wight have joined m tho same action, 
claims for mesne profits and damages it is open 
to him to bring a subsequent suit against tba 
earn© defendants for the profits which became 
payable be ore the ms itution of the former suit 
end which might har© been included in such suit 
MoHoittr Lall v Conn ‘ranliir I L S 9 Cdk 
283 Ttruvati v \aTttrmha I L R 11 Vaif 
210 Laltssor Babui v Janli Ribi I K R 13 
Cale CIS and QvHa Saramma r ilajanir 
Raim-cdu 7 Z P 31 Vai 40S followed FoxtA 
MMAi 1 Paamipov AlTAr (1914) 

I L B 28 Msd 829 

8 Cans s ol Bctioa dsfiereat— 

On Ts death hia widow sold two of lit* snrroy 
numbers (403 snd 404) to D and shortly niter 
wards sold survey Iso Z2iioZ who was A brother 
of D joint in eslitc After the widow s death 
B a dvughter of 1 sued R and T (aoother daaghtet 
of T) to recover possession of sutwy *0 3-4 
but tho suit was ot her request dismissed v 
there having old the three surrey numbers to the 
plaintiff the present suit was brought 

th© two daughters and D and Z to reco«r 
Sion of th© three survev numbers Tho lowM 
Courts disTMSved lb© suit ore the prolirunarj 
ground that since Z omitted to sue »n respect 
of survey numbers 403 ftud 401 m tho first suit 
the phntiff was debarred from hfi 

claim to (hose numbers m the 
pjaxntifl liATing appealed /frW that the suit 
was not barred bv tho provisions o' ^ ^ " 

of tho Civil Procedure Code inasmuch as the two 
sets of facts which required to be proved in Loth 
soits m order to enable th® plamtiu to suceccil 
wore different acts of facts and IhO cauic* of action 
occordiaaly were difTerent Sos tr vaud 
t BsmviBAi (lOlo) I L R- 40 Bom 851 

8 rarUtloB— Zepuro'* 1°^ 

properij iti difjtmrl dtifnetr—^Can e of aeMn 
111© plaintiff as member of a jo'nt Hindu family 
brought ft swH for partition ol certain P^®Pf“v 
in th© dwtfict of SuJtAnpur He admitted that 
he was no m possession of this propfftt wa 
p.\id An ed ralortni court fee on hi* plaint This 
tnit was settfel bv a comproml-sc I 

th© ptaialilT brought © separate suit *(i Vlanahaa 
for partition of some of tho jomt fomdv pro^rty 
©itualod 111 that ib tnct bnttn this suit “O alirgeo 
that he wav in joint and imdirhled po*i-''*ion ana 
paid o court fee of I * 10 as on ©rd narj 
tion suit /fell that the omission o the Vllaha 
lad. propertv from hu suit in Sii’lani ur was BOt ft 
lar (o th© Muntifr* s© ond suft and f?*£ H*''**** 
dill not fall within O II r 2 cf tho Coil© o( r>iil 
IVoevdore Va*i n / >m C/nlrarortv v Oonesh 
(Aedrata j IC led rn La»f> f ttu v D<i7« 

1 I r 9 Roil /t” *nl dm v Pnina 

Pat K Vnd n ( 2 3 6 refrnrd to 1 *M 

mnsKH r ! A« Lit. (tt>16)I I-R 23 AH 21" 
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DIGEST OF C^Es 


( 78G ) 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

— tontd 

0 n p 2 (1882 Code s iZ)~tonld 

10 Mortpage-deed — eonftmng op 

fipn u;ki» the »nortjo'’fe to aue for inirmt or for 
poucesion on the mortgagor a Ja\lure to jwiy interest 
at the stipvJaled time— first <ui( for interest for 
eaWitr defafilt— second suit for pas ession on ssbse 
gveni defavft — tarred ffeld that & mort 
pageo IS not debarred by 0 11 r 2 C»ti 1 Ptoce 
dure Code from suing for pos ession of the mort 
paged property on the strength of a stipidalion 
conferring upon hint the option to sue for mtere t 
or for po ession m the eaent of tbo mortgagor s 
failnro to pay interest at the stipulated time 
becan e on tl o occurrenco of a pteaions default 
the mortgagee sued only for interc t and not for 
pos c sioa 0 II r 2 requires the plaintiff to 
inclndo in hu eu t the arWe of the claim vhich 
Lo IS entitled to make in respect of the can e of 
action upon which the suit is brought and it he 
omits to a ic m respect of or intentionally rehn 
quislie any portion of hia claim he canno after 
wards sue in respect of the po tion omitted or 
relinquished The object of the rnlo is to aroid 
the splitting of claims and to present forlher 
litigation Under the tcroia of the mortgage 
deed la the present case the mortgagee could 
when he brought the earlier aait hare aued eitheV 
for mtere * or for po session, he could not bare 
clamed both the reliefs at one and (he aaruo 
time Consequently m suing for interest only 
hedidnotoiuittosue mrespeetof orinlentionaUv 
reboqnuh atiT portion of the claim which ho was 
(hen entitled to make Tho law of procedure 
should not bo interpreted so as to run counter 
to an espie s atipulation entered into by the 
parties Mam Mhoj r Delia (i2v P M JSSI) 
and Madi £tii ^onilal r Sami PiUai (/ L P 
18 2Iad 2o“] followel Oanga Mom t Abdul 
Mahman (23 P M 1001) distinguuhed Pan 
UASnsBi Das t FaKutiA I L R 1 Lab 457 

11 Omission to sno lot a portion 

Ol claio-^Su 6 s<'i 7 Henl suit for that portion if fi«» 
The plaintiff sued for tho possession of a bolding 
consisting of e homestead and arablo lands attacliod 
thereto Ho had previously sued for Ihas posses 
■ion of (hat pardon of tho holding only which 
included the homestead on tho allegstioa that 
the defendant had dispossessed him o' the home 
stead This suit was dism ssed Held (bat 
as It appeared from tho evidence in this case that 
plaintiff had been dispos cssed of the arable land 
at tho same time as tbo homes ead the whole 
suit was barred Tlio plaintiff hiTiig in th© 
previous suit o mtted to sue for a portion of his 
claim namely for the arable lands could not 
under O II r 2 of tho Code of Civil Proecduro 
lopermittcdto suefor them subsequnth Jiub 
J\ath Khan v 5Ai6 halt Chalra' artj I L P 
8 Cal SI9 and Pilaptr Main x ^nnjra Poy 
L M 12 I i lie sc 1 L M 8 Val S.0 
distmguishel Kali Kraiai CHrcKmBrrnr t 
Aslau (lOU) 20 C W N 163 

12 Properly different — m rte iito 

suits c' o titln of def t dmtf — On d fandarl ontg 
common to lo ! Tlio jliintiff claimed pos easion 
of n cons dcrablo anioiinl of propertt aa having 
been the p^opcrt^ of her father to which she 
became entitUd on the death of her mother *^e 
brought tno suits The first was for fio sc^on 
of % specific house and grove the deftn^nts 


CIVIL PROCEDURE CODE (ACT V OF 1808 

—eontd 

0 n r 2 (1883 Code s 43)— coiifd 

bemg two persons Pam Chandra and Kedir \ath 
as to whom she alleged that Pam Chandra ha< 
had hts name recorded in respect of the grovi 
in order that ho might assist tho plaintiff s luotbei 
and that Kedar Nath had been allowed to hvi 
in the house by tho leave and licence of the thi 
plaintiffs mother The second su t nas foi 
pos ession of various other items of property 
end with the exception of Kam Chandra thi 
dcfendints also acre different persona Meld 
that the second suit was not barred by 0 II r 2 
of tho Code of Civil Procedure Murti v Bholc 
Mam I L M 16 All 1C5 distinguished bj 
Riciiasns C J Dalmahind v Sangan 1 L M 
19 All 279 andUoumf ArirJkno Aarain V Sirojun 
sits a 7 A 1 J 6'’7 referred to by BahERJi J 
Bindo Biei i Ram C^A^D^A (1010) 

I L R 41 All 58£ 

13 S ahal — alleged to le m part m 

possession of ftespirssers — Separate suits again \ 
the tambardar for profits of one part and against 

all gtd trespassers for mesne proft* of the other pari 
nrisitainable Ihe plaintiff having purcha ed al 
an xuctioo sale the whole 20 biswas of a mabal 
was resisted in hts attempts to obtain po se< loa 
of ft portion of it by certain persons who set up a 
right of pos e sion in then elve^ In respect 
ol each portion tho plaintiff filed a euit again t 
the persons in po session and ultimately obtained 
ft decree against thorn but in that suit he made 
no claim for me no profits Re also filed a amt 
against the lambsrdar of the mahal for profits 
in rospoet of tho remaining portion of the mahal 
The pKintiff aubseqvcntly filed ft amt for mesne 
profits for a certain period against the three 
defendants m tiis former amt m ejectment M Id 
that tho suit was not barrel by reason of the 
omission of the present claim from hia former 
Bull against the larabaidar for profits Saco 
BAPAR Sixoa I BirAQWAR Saoai (1918) 

II L R 41 All 2S0 

14 Dekichaa AgncnJtuns's Pe- 

Iiet Act (SVn ol 1879) ss 12 and 13— Cnu « of 

sseiion~S{l lling sip of — Tuo mortoag s—Suit on 
one mortgng — Sale in eze ution of decree free from 
ong tneambranee — Safe proceeds applied in pa nng 
off the mortgage in auit — Difanee of sale proceeds— 
Second su I on another mortgage — Attachment of 
bedance of sale proceeds The defendant cvecnted 
three niortga''es as part of the aame transaction 
over tho same propertv Tho mciga^cc sued 
to recover monev dua on ono of tho mortga^e^ 
only under the pronaioas of the Dekkhan Am 
cnlturists Pelief det IS 9 He obtained a 
decree m esecutioa of which the mortga ed pro 
pertv was sold freo from any lacimbrsneM The 
sale proceeds were appl* ed in paving off tho decretal 
amount and there remained a balance The 
mortpageo brought a second su t on the remainiaz 
two mortgages and praved for a decree against 
the l^alaoce Held (hat (be mort^-eo Jiaring 
omitted to sue on the temaiaios two morf'a es 
when lie sued on (he fir inorl'’a'’e bonl b“ tsi 
barred bv O 11 r 2 of the Civil 1 roeedu e Cod* 
coupled with the provisions of » 12 and I3 ©f 
the Dekkhan \mcDltUTists Pekef Act IS”’’ 
from a ki ’ *• Court to pa s a d*e ee on the 
two so as to be al c to execute 

that Vb-ilao eof th* i'-pro~^^ 

A 


( "87 ) 


DIGEST OE CASES 


( "83 ) 


CIVIL PROCEDURE CODE (ACT V OF IPOS) CIVIL PROCEDURE CODE (ACT V OP 1903) 
— cortld —eondi 


■ 0 U r 2 (1882 Ccfle S 43)-eo«rfrf 

of the prcipertj which was said m execution ol th« 
first decree Dalcchivd t \ppi (1020) 

r L R 45 Bom 55 

15 Spit for interest on bo's!) — 

Deere ea ( _/ fd— pnncsjMf 
barred \ )n j i thecaf ion bond contained a clau^ 
stipulfttmt, t it if iDtertst was not paid for six 
months the ( icditur niit.lit sue either for interest 
olono or for loth pniunil and interest without 
wailiiio for tl e < v{ iration of the | enod fixed for 
rop'vvmcnt ( iln )i w as time 3 eni ) and the debtor 
was to lii'c lii ohjtifjon "laliier JUore 
than threo \cats after no interi&t basing been 
paid thi ifditoi Irou^hi a suit foi interest alono 
and obtain ti a derict. for sale of the roortgagod 
property II e d< creted aiuount \ as deposited m 
(.ourt nnd itit-f iction entered On o sohscqnent 
suit In the cifcliloi for the jnmcipal sam and 
aiTfat^ f nitdt t H )tl t lot the provisions 
of (J 1) I . of tilt CimI r locedurc Code were 
apflu il Ic 11 1 t) suh equent suit was no mam 
tainbJi n tan of Tt lon lefcirtd to m tho 
rule ill 1 p of lUtion which gi'cs occasion 
for end : i tic {oJiidi'iona of the suit and if 
tint CBu I I il h >■ a man to ech for larger and 
Older relief tinn timt to tvhivh he limits bis claim 
Uo ctnnot afttrw trds sctl to tccoVtr ibo balance 
bj mdepMii' ut j cocoocluv,,* JUniitsfAD Ham 
V MiaZi MuIIVUAO ZtlxVBItX 

26 C W N 289 

0 H r 2 pad 8— 

S e f) II :i I I L R 83 Had 247 

0 n r 2 0 ^xxrv rt 2 and 

4 — J/orlpofff-- siDi/pi taltf—CatnlriiClicn 0/ doeu 

tnent — ias« dtfj/ a/ euits /or irfrrcsl onrf 

principo/ A mortgi^c bond executed on the 
Util of ‘'tpti.ralcT 1010 provided that the niort 
gage debt hou! ! he rcpai ahic after the ezpi{7 
of three rears It aUo proiided that if interest 
remained unpaid for more tinn a specifid tune 
the mongageo might without waiting for the 
espirr of the tena of tht mortgage sac for either 
the unpaid interest or the whole amount of jnncipal 
and mterot then due It further provided that 
if the mortgage debt was not paid at doe 
date the whoc amount principal and interest 
might he recovered Iv suit After the expny 
ol the term of the bond tbo mortgagee entd to 
recoicr artoTrs of mtereet oalj and ol tamed a 
decree the defendant not entering an appearance 
In (hat suit the piaintifl did not allege that he 
had A right to sue for the pfinci5«l separately at 
a substfiuent dato Held on a constreetirai of 
tho hon I in suit and with tefetcnce to the former 
pleadings that the subsequent eii t was bartcil 
ov O II r 2 c t the Code ol Civil 1 roccdure Ptad 
V / roim . Q r t) and Vsrfi > SMo 

lapi I I r iG All 2GS refecred to laAiant 
^larnjdH A mat v 1 iJSnf Jhxalitr 1 arui lar 
I L I ilium “’C" and /aoitAiy V Drria I ynj 
Ptt JS^l p 3(5 ill lin"uishMl Prr IJCCWTT 
J Pf 4 cf O \X\l\ of the Code of avil 
rroeeilarr ilo not contemilate that there ahoold 
be mere than one suit for rale on a mertgage 
\MftJrf rr rrt it might be po^'ible fo to draft 
a mottgsge sv to eva le this ftaluttrj olligathui 
(Ml ill not been done in lie present tare 
MiiuxMsn ZAKAKiTa e JIi-kaiimao Ham 
1 I. L. R C9 AIL 6C8 


0 IT r 2 0 XXXIV r 14— 

Procedure — Sutt fry mortgagee for stmple tnoney 
decree — iS«i>«ejuent suit for sale on moiigage not 
barred — Pes judicata — ^innifation — UL-nouhdg 

rteitf Certain mortgagees sued for a simple 
money decree m respect of their mortgage debt 
statiflg that they tad rehnqiu‘hed tbeir claim 
' uader their mortgage and obtained a decree as 
prajed Tha decree in this euit stated that the 
paintiff would not bo entitled to bring to sale 
the property mortgaged in the bond sued on 
\s h<raeaer this docrco was not satisSed the 
pUmtifl mortgagees proceeded to put their 
mortgage into Court and prayed for a decree for 
sale on it Held that the former proceedings 
were no bar to tha prcB''nt suit In 0 arpal SfNOfr 
i Mewi Lae (IDU) I L R S 8 All 2S4 

0 n r 3 (1882 Code s 45)— 

See UvDEr OIiilOIJi2 


0 II t 4 (I8S2 Code s 44}— 

See AcsiwiSTRATOr S Pat L J 642 

0 n r 5 (1S82 Code s 44)— 

Jllisjoinder of eetvses of ncfion— i/ivdti fonulj 
position of suitiiing metubtre of joint and vndtii 
deil not heirs of decea el itumier—Jotiider of 
claim by uidou. of deceased memVer of joint oni 
oitdMtJnf famihi for womfenanec agaiMt 

the property in uhich the deceased i«rs a 

coparcener ol He dale of hn death irtlh r^iffls 
fl‘’aiinf the svnning to poretners for Herstnahao 
omamenfr Members of a joint and unfjTidea 
Hmdn family hold the familj csfale jomtU and 
and arc seized of it per mj tt pef tout On, the 
death ol a co parcener of a joint iimdu fsaiJy 
his share and interest in tho faauly property i» 
anfomatifaily absorbed and the aurrmng co 
porccners become the foil ormers of the wnole 
estate Such co parceners are not the heira of 
the deceased but inherit hr survivor hip and 
bixoroe the owners of the interest of the deceased 
in the family estate as co owners m their own 
right and by the legal extinction of the iidercst 
of the deceased co-part+ner by reason ol bis death 
The claim of the widow of such a deceased co 
parcener for maintenance is clearlv not agsinst 
the estate of the dccca cd husband hut is 
acaimt the property of which he was a co parcener 
8t the time of hts death AceordinJ} thero is 
no misjoinder of causes of action d the widow 
ID one suit sues the co parceners of her decea e«l 
husband to recover her st idhnn property Impra 
pcriy or incgally d« aincd b\ thetn and al a to 
enforce her right of maintenance of the relate 
of the joiot famiij of whith during hw lifetime 
her husband was a mender Janribat t Bhm 
KiTAw CATF'n (1013} 1 L R 38 Bern 120 

0 in r 1 (1882 Code * 36)— 

- Jltroynittd agent if has 


right of and ret A recogni e<l agent ns snch has 
nought of audience IfirciiANpI as « Bxsoal. 
■SAoriR I AiLWAs Co (1514) 19 C W N 64 

O in. r 3 O DC IT 4 S 10 and 

12— Disw sruf for deJautt-^-iipeal to l> ttr tt 
Jmig ~F mm TJ e defrn.'-int iis a »uit 
thatbewbhed to examine one of llell rre jJsfnt jff» 
aa » witness and the Court oniered such pUinltn 
to apreas. Tlie pUlftHff fai'M to 
the auh sras dlsmb ed In sppval ‘be Dulnct 
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DIGEST OF GASES 


\ "SO > 


CITIL PROCEDURE CODE (ACT V OF IMS) CIVIL PROCEDURE CODE (ACT V OF 19C8) 
—contd — corld 


OnirlOIE n 4 8 10 and 

IS— forfW 


Judge Leld that the order to the pUmlttF to sppear 
iras cot a good order and that m enj ca l th» 
suit ihonid onlv hare been di mis ed as again t 
the defaulter and cot as against the remamirg 
plaintiffs Held (1) that the first Court 
had poircr under 0 III r 1 of the Code of Cml 
Procedure l^OS to order the plaintiff to appear 
in person and to di mi s hia suit on failure to 
comply with the order (2) that the order dia 
ml mg the suit against the defau tmg p*amt»ff 
was not appealable to tl e Di trict Judge and 
(C) that the order di mi sing the suit a^nin t the 
remaining plaintiffs was in ccntrayention of O 
IS r lo Sei Pnount: t Duaeea PiiAssr* 

4 Fat L 7 152 

■ Oin,r laniO IX r 12— 

Order of Cot rl direrfing a ] nrly (o appear in per on 
— refuial of i}t parly to e milj icirt Ot order — 
Order of Court dtelartrig htx ex parte UgaUty of 
A Court IS empowered under 0 III r I of the 
Ciril Iroccdure Code to direct the appearance 
in Court of a parfj m per on and if tbo pau> eo 
directed refu ea to appear the Court roaj declare 
him et T°Ttt eren though he had engaged a pleader 
who IS prepared to appear for him in the ca fe 
Satu\ Iianmanfrao I L P 23 Eon 31^ dia enled 
from liTarsTASASisiAL t \auauus (191') 
I L R 41 Mad 256 
0 m. t 2 (a) (1882 Cod 6 37)— 


Sie PowsE OT Aiioe'et 

I L R 41 Boot 40 
— 0 m r 4 (1882 Code s 89)— 

^<e VASaLATYAttA 


I L R 43 Calc 8S4 


,11—11 I — — , \akalatnamah neceastly 

of vriUen aeeeptanee of—Kithdraual from t tt 
uhether ttrbal permiuion of court or conicnl 
of party t« tvffiettnl A pleader should not be 
allowed to act upon a taialatnamah nlucb does 
not contain his written acceptance as required 
by the High Court rules hen a pleader has 
been appointed by a paet> his emplojment cinnot 
bo determined except m the manner prorid d by 
O HI r 2 of the Code of CimI Procedure 1908 
He cannot retire from a case on the mere serbal 
permission of the court nor upon the con ent of 
the parti appointing him nlthout any reference 
to the court Pleader* (I^ the itiTiTR or two) 
2 Pat L 3 239 

— 0 V tt 1 2 (1882 Code SJ 64 

and 65)— Ex parte decree — Ippearance of defendant 
in anaiier to a preliminary appl ea ion no(rjutio/en( 
ioappearanee inaiitcerta the ptaiit Held that 
the fact that before the admi ion of a suit one 
of tbo propo ed defendants had appeared by 
pleader on a miscellaneous appheation for his 
appointment as guardian ed lilem to a minor 
defendant did not nb olre the Court from the 
nece sity of serving such defendant «Iicn (he 
suit was admitted with a copy of (he piamt and 
notice of the dito fixed for hearing CrLAB 
Chand r SiTixKAE LaL (1913) 

I L R 35 AIL 163 

0 V r 3 (1882 Cede s 66)— 

Order for pertonal oltendanee ef j'lainUf~-\on 
e fenrfonee p/plji«lij? on adjourned da e— Zhrmi tel 


0 V r 3 (1882 Code s 66)-conrW 

0^ *nt \ii order luide Vi a Court for the 
per onnl appearance of n party to a suit on a 
particular date docs not imply f! at the pa ty 
to whom It IS 1 sued is boind to appeal on any 
sub equent date to which the suit may be ad 
joumed Slvdae IsiTii i SIillh (101 ) 

I L R 39 All 476 

0 V r 5 (1882 Code s 68)— 

5uil on fio igage — Firit summot i to Le for settle 
nett of 1 siei and tict for fiald j osol—PtGct ce 
and liceed re In 1010 a mortga e suit was 
fi'ed The pla ntiff laiirg died the rame of h s 
fon we 8 MibsUtntcd in p acc of 1 is rame on the 
13th April 1DI2 On the same dii the Court 
issued summons for tho first tnre to the de en 
dants for final dispo al On the doi fixed for 
hearing tie Court rai ed is ue and os neither 
party had witnes es reads the Court fciind tho 
claim rot proved in ab cnce of evidence The 
plaintiff hayirg appealed Held reversing the 
decree that the e was a niiscarria"'e of ju fee 
in the was the ctso had teen disposed of TLo 
scheme of the Ciiil Procedure Ceoe required 
m ca ea liLe the pre ent that the paities slicii d 
haie (Jocpportunit> to produce evidence relovart 
to issues framed after sseertamine matters as 
to which the part es were m dispute Ifeld 
further (hat the sumirons to the defendants 
should haic been for ectt'ement of issues and not 
for final disposal Tcljarau Ht8Tc^4^D i 
SiriRAM ^4^AyA^ (1913) 

I L P 88 Com S?7 

0 \ r 12 (1S82 Code s 75)— 

See SniMONS ^ermce or 

I L R 43 Calc 447 

0 V rr 12 17 0 IX t 13— 

‘^T5MMOss Beumce or 

I L R 43 Calc 447 

0 V f 15 aE82 Cod» 8 78>— 

gammon —Ct ejfion of ««/"e ency of ttrtiee of 
tummonr The summons m a suit nas served on 
the pitcmal uncle of the defendant vlowasa 
member nl the same joint family and lived in 
the same hou c niththo d fendant Held that 
such service was insuflicient in the n1 cnce of 
evidence that the defendant him elf ceu’d rot 
be found Hakhas Dis t I al (1913) 

I I, P 35 AIL 556 

0 V R 15 to 23— rrac(«—f« le 

of tttnmont — ^tfiHmoea trenem Ited for ttruce to 
Coi rl haung juried efion in the place tef'ert deUr 
iant reAiife*— Quest on of ttffcieney or tmuff 
eiexey of sernre to It determined Vy Louit terung 
eimmons ^There a summons u sent Iv a Cou t 
m which a suit is filed to a Court within the 
jurisdiction of wh eh the defendant re ides for 
service on the defendant it is the serving Court 
and not the i suing Court with which ordmanlv 
spesLing re ts the deei ion whether such sum 
mens has been p'Opetli served or rot thou'h 
possib'v there mai be ca es in which the i«_uirc 
Coutt max find it nece an to « open the quet cn 
of service and to decide thereon, P nan h 
£jrof V Ciigg^oxandan ten I L P Cal 
SS9 di ented from Tho prov s oas cfO 1 
rr lo (o 23 di cussed Dwjbea iSusad r 
Bbu ilonsN yC *' I L R. 33 AIL 6i9 

A 
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MOEST OP CASES 


( -BS ) 


CIVIL PROCEDURE CODE {ACT V OF 1006) 

— coytid 

0 n r 2 (1882 Cede s 45)—co«rfrf 

flt tbe property ftliicli was sold m CTCCUtion ol tho 
first decree j \prt (1920) 

1 L R 45 £om 55 

15 Suit fob 1^TEKE3T OH BO'JO — 

Vecref ta i fnd—Suhsiquevt sitjt jor pnnetpol 
barred \ U% pothecation bond contained & clause 
•tjpuicitmg t'ldt )f interest nss not paid for srs 
months tho (.ledit r mi^ht uuo cither for interest 
alone or for Lo b pnnupi! and mlcreat withont 
traiting for ll e e\i>iration of the {• tiod fixed for 
ropavnuntf v-ns three jear } and tbe debtor 
tsas to ln\e no nhiLLticm nhatexer Moro 
tlian tlireo \tarb altct no interest hax ng been 
paid the kiiditor brouhbt a suit foi intm&t alo&o 
and obtain tlade ree for «ilo of tic rnortgaged 
property Tl e deeroted amount wns deposited m 
Cotirl and iiti^fittion entered On a Eobserturnt 
suit b\ the cieditot for tho principal sum and 
arrcHi ff nttrext ff W tisl tbo prOTisions 
of () fl I - of Uie Civil Ptoccduro C^c were 

applicit! iilth suhscqucivt ivnt was no roam 

tain-ibic t nnic of netjon icfeired to la tho 
rule I fW lu e of iction wbi<U Rv es occasion 
for and 1 ii tie fo-nithtions xf the suit and if 
that tau i mMi a man to seeb for larger and 
wider reUef ihan ibat to whixbhe limits btsclairo 
ho cinnot aUcTW irds seek to recov er tbo balance 
by indBrtb<’eut proctedings Mliujimad lUm 
t UtBZV tIUlVMUVD ZtbABltA 

26 C W K 269 

0 n r 2 and 3~ 

w f) If r I 1 L R 33 iUi 247 

0 n r 2 0 TXXIV n 2 and 

4— 'll it/or «!<,— (7oj«/rtic/ttfn o/ doeu 
men! — Po»i liiiy p/ le^iro/r s’nii fer tnfrresf ond 

f rincipol \ mortgapo bond executed on the 

4th of *<6] uiuler IttlO provided that the mort 
page debt fchvuid be rcpavAlle after tbe eap«ry 
of three tears It also provided that if interest 
remained unpaid for uorc than a specified tune 
the wottgageo ittiglit without waiting for tho 
espiTV of the Icnn of the mortgage euc for cither 
the unpaid mtercstorebe whoteamount of jiincipal 
and intcfcxt then due It further provided that 
if the w rlpagc debt nn» not paid at doe 
date the who'o amount pnacital and interest 
Kiipht be recovered b\ suit After tho evpiry 
cf the term oT tho bond tbo roortgagec wed to 
recQTcr arrears of interest onfj and obtained a 
decree the defendant not entering sa appearance 
In that sun the plamtill did not allege that bo 
had a right to soe for tho principal ecparatclj at 
a subsequent date Iltld aa a constmctirn of 
tho Innit m tw and vrilh reference to the fenroer 
pleodinfs that the subsequent su 1 wa* barred 
tj O II r S f the Code of Ci»d 1 rocc lore Prod 
V / wrn Q J 7> and J/trt r PMa 

Pom 1 ! P 1C W ICS referred to 3 a hraaf 
t<ari3jnn Keinat V 1 dfuj 2^ talar Parul lar 
111 '’fic.rt ZC" andfamWlfijv D<r»o P«»j 
/<r /5?/ p ‘'CS di tfnguUhed Jit Ijocott 
J 1 r 4 tf O ■S.\M\ of the Code of Ctril 
l^ofeiure do nti eontemilale that there thoall 
be tnt re tl an cne suit for sale on s mortgage 
Whetl r t net ll micl t be pc<x»ible so to dt^ 
a nuitpsfe as to rrsdr ihU atalntirv nUigation 
tit 1*1 net l>een don© in lie jre*mt eair 
Zakamta r ikaiiiKAD llAnz 
> L L. R C9 AQ 500 


CIVIL PROCEDURE CODE (ACT V OF 1608) 

— eotidd 

0 H r 2 0 KXXXV r 14— 

Procedurc—Suit hy tnertgeyet for 4imp?< mitty 
decree — &tils«qutn{ euif for sale on morigage not 
tarred — Fm judicata. — Ltmtlation — UhiouUij 

riert Certain mortgagees sued for a Bimple 
money decree m respect of their mortgage debt 
stating that they had relinquished their claim 
\ under thew tnortgage and obtained a decree as 
prayed The decree in this smt stated that th« 
pamtiG would not he entitled to bring to sale 
the property mortgaged in the bond sued on 
Aa howeree this deeceo was not satisfied the 
plamtiGs mortgagees proceeded to put thtir 
mortgage into Court and prayed for a decree for 
eale on it Held that the former proceedings 
\Wfc no bar to the present suit IspaR^Ai Sr^OH 
t Mmri Ui, (19U) I L R S8 All 284 

O H r 5 (1882 Code s do)— 

Set tJfDSR OlnlOlnS 


O n r 4 {18S2 Code b 44)— 

See Apmpvistjutos 2 Pat L J 64S 

0 U r 6 (1883 Code s 44)— 

3fis;om^er of causes of action — Umda jamilj 
position, of sunning mtniltn of jotni and Kiidici 
dei! not httrs of iheensrl membir-^oindtr of 
clam hj utdoic of deceased member of joint and 
smditidcd Uindii family for moinfena’ice vgainst 
the properiy in uhtek the dneoeed member sens ft 
coparcener cf the doit of A vs death vtlh claims 
a''avnt the tunning fo pnrceBcrj for Acr stridhaa 
omamenls Jlembers of a joint and anliTidcu 
Bindn family hold the family estate jointly and 
and are sei.ed of it per mj el per tout On tha 
death of a co parcener of a joint Hindu fatally 
bis share and interest m the family propeity i* 
antomaticaile absorbed and tho surrning co 
parceners become the fall owner* of the whole 
estate Such coparceners arc not the heirs of 
the deceased but inherit l»\ aurvivor hip and 
become tbo owners of the interest of the deceased 
m tbo family estate aa eoownm in theit own 
ngbt and by the legal extinction of tho interest 
of tbe dewasexl co parcener hv reason of Itia death 
Tb« claiin of tho widow of such ft deceased co 
parcener for Biaintenmce is clearly not against 
tho c tato of the dccex cd hu band but ii 
acaiRSt tho property of which be wax ft co parcener 
at tho time &{ h« death Iccordingly there »» 
no misjoinder of enu es of nction if tlo widoir 
m one suit sues the co parcencis of btr decca'cd 
husband to weovw her elndtnn property impfo 
pcriy or ibcgaliy de'amcvl Lx them and ol o to 
enforte her right of maintensncc of the c*tata 
of tho joint faoilii of which during his lifxtiino 
hoc twslaral was ft member Jaakihai c Snnt 
xnax CAxr rc (1015) 1 1*. R 53 Eom 120 

0 IB r 1 (1682 Code # 58>— 

— • ■ Prregntsed n''er't if has 

rifhl cf B«J tree \ recognised agent as aBch has 
nonght of audience llrneiiAxp J av « HexoAt 
NarriR Railwav Co (1914J 16 C W IT 64 

— O HL r 1 0 rx rr 4 8 30 and 

Jfi— * Ml ant /<jr d fault— epprol to D stnet 
—Perincn Tlvt dcfiplnnt in a suit «MeftecI 
that bewl heil tr> examine one of ilie three j Jaintifls 
as ft wiinees and ibo Court orderexl such plaintifl 
to appcaa Ttie pUintiS f*i nl to SPI*'**’ •‘’'I 
the amt was dtsmiaied In eppesl the PuJrict 



( ‘S9 ) 


DICEST OF CASES 


( “00 ) 


CIVIL PEOCEDUEE CODE (ACT V OF 1903) CIVIL PEOCEDUBE CODE (ACT V OF 19C8} 

—~conld —conld 


0 m r 1 0 IE rr 4 8 10 and 

12— wfW 


Jnrtge belli that the order to the pUinti3 to appear 
iras cot a good order and that la anj cate the 
luit shonld onlr have been di mis ed aa against 
the defaulter and not as against the remaiaing 
two plaintiffs Jldd (1) that the first Court 
hid power under 0 III r 1 of the Code of Civil 
Procedure l^OS to order the plaintiff to appear 
in person and to di mi s his suit on failure to 
coraplj with the order (2) that the order dis 
mi mg the suit against the defaulting p*a nUff 
wns net appealable to tie Di triet Judge and 
(S) that the order di mis mg tl e uit again t the 
remaining plairtiffs was in contravention of O 
I\ r JO Set PnoEnc i Itasat 

4 Fat L J 162 

0 m. r 1 and O IE r 12— 

Ordtr o/ Coi rt direrhng a jinrli/ lo appear tn jer on 
— Hefueal cj ilt party to c Mjly uith the order — 
Order of Court dcelartry h}t>\ ex jxirte legohlij <f 
A Court 18 empowered under 0 III r 1 of the 
CimI Procedure Code to djrcet the appearance 
m Court of a parlv in per on and if the partt ao 
directed refu es to appear the Court tnaj declare 
1 im <r I arte even though he had engaged a pleader 
who 18 prepared to appear for him m the care 
Fa'nr llanmantrao ILF ‘’JDom 31^ dis ented 
from 't AtorMittiitWAt. t ^AtLAitJi't (191") 
I L E 41 ^ ad 256 
0 m. r 2 (a) (1882 Code a 37)— 


See Pow£p Of ATioasEt 

Z L B 41 Boat 40 
— 0 lU. r 4 (1882 Code a 89}— 
Bet ^ AKALATVittA 


I L R 43 Calc 884 


— , takalatnamab nccmit^ 

of vntten aceejtaaee o/— iciMdrotial from »Jtt 
vhitker terbal ferm/eioa of toirf or eoateni 
of parly u nf/ieient A pleader should not be 
allowed to act upon a taialalnamah wlicb dors 
not contain bis written acceptance as required 
by the JJigh Court rules V> hen a pleader has 
been appointed by a party hi emplojment cannot 
be determined except m the manner provided bv 
0 III r 2 of the Code of Cm il Procedure 190S 
He cannot retire from a case on the mere verbal 
permission of the court nor upon the consent of 
the partj appointing him without anj reference 
to the court rteadera (I^ the katttr op two) 
2 Fat L 7 269 

0 V rr 1 2 (1882 Code ss 64 

(Utd 65) — Ex parte decree— Ipptaranet of defendant 
in aneircr to aprel min<jri/«jppf cation not equnalent 
to appearance in o’istrer lo the platnl Hell tbvt 
the fact that before the admi sion of a amt one 
of the propo ed defendants Lad appeared br 
pleader on a miscellaneous apphcation for bis 
appointment as guardian ad htrri to a minor 
defendant did not nb olve the Court from the 
nece sity of serving such defeadant when the 
suit was admitted with a copy of the plaint and 
notice of the date fixed for hearing Cclab 
C^A^D I SnA\K IB Lai. (1^13) 

I L B 35 AIL 163 
0 V t 3 (1882 Code s 66)— 

Order for personal attendance of fJaint f—\on 
otSerdanee of fdamh^ on adjonmed ia}e—Vnmi»Kl 


0 V f 3 (1882 Code s 66)— coneW 

of suit An order rr ado In n Court for the 
personal appearance of a. piit\ to a suit on a 
particular date does not imph tiat the pa tj 
to whom It IS 1 sued is bound to aj pear on any 
subsequent date to winch the suit niav bo ad 
jouened Sl^CAE Lati: t Millw fioi") 

I L P 39 AU 476 

• 0 V r 5 (1882 Code s 6S)— 

Suit on ino tgeje — First summons lo be for stillc 
tieil of issifj and t cl fer fial di jo al — Prod ee 
and PrccedcTf In 1010 a mortgage suit uas 
fi'ed Tlo pis ntiff liaiirg d cd the name of h s 
ron wes sufc tHutcd m p aic of his name on the 
13th April 101'’ On the same daj the Court 
issied simiEons for tlio first tirrc to the de en 
dants for final dispo al On the do' fixed for 
hearing tre Court rai ed ume and as neither 
patty had witne ses readi the Court found tho 
claim rot proved in absence of evidence The 
plaintiff Jiaving aprealcd lidd reversing the 
decree tha there was a m'searnace of ju tice 
m the waj the ca e had Lten disposed of Tho 
tcbenie of the Civil Procedure Ceue required 
in ca es like tl c pre ent that the parties slicu d 
have tl e opportimitv to j reduce cvidmce rcletart 
to 1 sues framed after ascertamirg matters as 
lo which tie partes were m dispute Held 
further that tlie summons to the deferdnnte 
shouht have Leen for sett'ement of issues and rot 
for final disposnl Tctjapam HAKtCTiAr^D t 
btTSRiM KartyAS (1013) 

I L P 88 Bom 877 

0 V r 12 (1882 Code s 75)- 

Set SrstMO's Sebmce or 

I L R 43 Calc 447 

0 V rr 12 17 0 IX r IS— 

See ^cMJiovs SEPnoE or 

I L E 43 Calc 447 

— 0 V r 15 (1882 Cod s 78)— 

^uiRffiona — Q<e«fioii o/ suFc eney of scrnce of 
autnmoni The simimons in a suit wss served on 
tho paternal uncle of tho defendant wl o was ft 
roember of the same joint fsmilv and lived m 
tho same house with tho defen lant Held that 
euch servee was insufhcient in the al ence of 
evidence that the defendant him elf cou'd rot 
bo found DIAEITA^ D»s r JfAwr I al (1013) 

I L R 35 AIL 556 

0 V rr 15 to 23 — Practice — /sji.e 

of sumtnonsSumnione Iransmillcd for eereice to 
Coi rt I atiug jiiritdiehon in f^e place idiere defer 
dant resides— Querlion c/ su/fcienej or tntuf 
eiencj e/ semee to be determined by Coarl eernny 
summon Where s summons is sent ly a Court 
in which ft suit i filed to a Court within the 
juH diction cl wh ih the defendant resides, for 
service on tho de endant it is the serving Court 
and not the usuing Court with wh cli otdinarilv 
speakin’' re ts the deci ion whether such sum 
inon has been p'viperlv served or ret ILofh 
possiblv there ma\ be ca es m which the issuing 
Court may find it ne'e* ary tore open tl e quest on 
of service and to decide thereon Pomana A 
Jfural V C ygndorardan ..en I L P 21 Calc 
SS9 dts cQted from The frovi*-on» of 0 \ 
rr 15 fo "3 di eussed Dwapra PEASAn r 
Bau 3foat\ lat ( t. R. 33 AIL 619 



( <03 ) 


BiGEST OF tASCi 
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CIVIt. PFOCEDIJPE CODE (ACI V OF 1608) 

— fonfd 


0 VI r 17 BTjd 0 X53 T 103- 

coacll 


Amciidm nl tj jinnl 

tch '» p rm^silU—Lint alion 5f/ (/\ f>t 190S) 
Aril and 1 '/ (ourts wilJ jUor am ^dln^nt 
of pl'-idiOkS eul<je I to thrc® ^.'‘neraJ conJ> jois 
t-j (I) when the o n 53 OQ tho part ol tba 

apflii'ant (2> whi e the mt adnant oot 

cause each prcjo h 0 to th»' o h r pirt\ it amo 
\ 0 compensated he cos s (3) «bf e >l do s no 
coarertasuit if one hin te a sail of another 
chiracter W h«- o the Ilaia »fls o t miHj: gad 
fo thmi'’cs anti injun tion i^iins ih d feadinl 
ati-1 th^a hy (to amenlmcU vcaacd to <1“ Kca 
ijDT of mil and ih'-n further oy anolh'*f amen I 
Jiient priTcd fnr re every of po teasion if in the 
opinion of the Coarl ho was ont of possessiDi 
and It Via fojul that th“ dispo'si jsion of the 
PJaintifTs w s more than sie teirs h foothemsti 
tation of th" suit }} }J— That the limitation 
apnlicil la to the ciiiin for dainasei L"in^ three 
sears and {fast lor d lirition of title »x teirs 
Ihr se ( n 1 iinrrilm i ou t not fo I •» o h ea 
allowed » 1 x 1 s ti ilar^t 1 j 10 J 

cl limiutir I 19 i. VC s fru .11 th d ti >f the 

dltpot e4g|< ^ -xnl I t^he iwsy fron th D fen 

dant 1»9 ruM to 1 f *t the suit n oigmlly 

framd on th ^roml of lunitatioo That the 
Ameadment Alter? I tie nature of the suit and 
upon tha iiid n c it appeared that there was do 
ioiidjtdfsonthenvrtnf til* Plaintiffs (itavanoPt, 
\Kra rnAKnavaPTJ 1 Pmesa Natu I *l 


23 C W N 70 

0 VII r 1 <1882 Code, * 6 O 1 — 

‘-le \i j Ell. Joni M OF 

1 L B 40 Mad 1 


O VII. f 3 (1832 Code t 50)- 

n xist \ M < IVIl. < OOATS W 

its 4 P L 7 447 

— 0 Vn rr 4 5 (1832 Code i 50)— 

Su PArncs I L R 43 Calc 877 
0 VII. r fi (183’ Code s 50)- 

‘}j{ tj •miT j-fjtt for p?9> non— i-mira-iee— 
p’9 nt $ ny ojf oi« yroind for tf^tntion 
e/ f tiol o — .f\ 1 r /’a oUff < a rtlj vpii 
ca^hr groind Of ir II — i Inor tJ/’n nl — Ini at 
Lmil on frf IX cf ISDS t 72 and Arl 
Jdi Oa fc'i V nhe t?7a a no {(’S-e for 
J J. Ci)3 was PI a cl I d caJtntg father 
m farojr o the fn h r o pan i3» UnWit* 
t nt the tn tsifl* 

am 1 n a n an I n ens o d fanl tfeioor* 
!,« w 1 !-• en !"i 10 renhse m e es hy a 

1 t n ai pm mon of the lao 
C» ' I I I 1 1 f pr n ip.ll and rnteres In 
I * "If ii-hi a SOI for erreir* 

°< t a 1 1 ol ta R ■! a de rcc on 

ISih Au , p {hm further 

m ji tn 15 m, tn,j^ an! «a Cth 

*jn iJlsi (t p i,j jujf 1 tl 0 r pacD 
' ‘ M- - f fh I rt-B^r! Inni Tte 

" r I 5*0 ^.T un 5 » _<I) tl at 
' ' I f '1 U r 2 Civil I(«>.ejute 

‘ *1 wan t vrred I v liw a ion 

J I 1 J i.an l.iioitai on \ft The 
' vf'l fir m cn Ia> h the e 
[ a; f*"*! * t fill hronff tBon. 

Sine cn the Cr« flea. 


CIVn, PROCEDURE CODE (ACT V OF 1908} 

— ronfif 

0 vn r 6 (1882 Code 5 50)- 

ean td 

The pUmtiSg appealed against this deeiaioo 
onder » 10 of Iho Letters latent And a FuU 
Beach of the Court dp idecl that the loit was not 
barred unl-ir O 11 r 2 The case then went 
to A Oieision Bench for decision of the point of 
limits ion The plaintiffs m their plaint elated 
tha their suit was in tuno on a ount of certain 
payer! ats alleged to have been made by defen 
dants The Lower Courts he’d that these payments 
wo 0 no orovetl an 1 that tho pUialiffs coaid 
not ho atlowftj to relv on an a knowledimcnt 
as they Its I no »pe ified this >a their plawit 
In tho r written e afeTtcnt ta the pramus c»s* 
dateJ 2j h Juno 1D09 defendants admittel 
theif lisbifity under the mortgage fltld that 
the ptauitiffs h&Tiog mentioori one ground of 
exemption m the r plaint was no debarred by 
tho provisions of 0 \ II r 0 ot tho Code ol Cinl 
Pro odaro from taking onolher and an Ineoo 
SIS e*it gronnl to get over tho bar of ii’nitatioa 
an! eoild coase’jucntly relv upon tho ackaow 
Jc J" nent roada in the p ess of the proTiojs ease 
Hnj4 V itt V Urratya Chtnift Cal L J 
}3t» ani lata' B ihm Sa /itt v Jda* BaSimut 
Da* {10 D T* L n 3/**) fo'lowed Ram Sub 
Dj» V Chthm lahamoiai (10, P R JOIS) 
onprorel J03 thLzr Roy v Rij \xr«iB{/ L Jt 
H Co'' lO^i oni n>Unia 2Iol r banSa {S3 P R 
1911) dvMn*aisht3 PA»«Esntit Das f FAKtRtA 
I L R L tah 13 

0 vn, r OM r rrh / — iJuif 

for p-»««e »oa bv pirti io»— FroMrfy tnMjn’U oj 
bitaj partitun f— Fthr/ h duMmfar/ dteru cr 
6y if eree for joint paswAtios In & suit for partition 
of a detine) share In certaio iramoraWo property 
the pitialiffs eslshlished their title to sSaro In 
the poperlT bj it was at the sam* time found 
ihs* tUo p op riv was itnpartiWa Ii<U that 
this was »ot » reason for dismissing tb* sail but 
th» jlamtiRs ihoald have been given a d reo lot 
jom po»s ssion ae ofdiR'' to Ih te sharp Sn 
Mahant OotMti Pfo T St t Rtm httho I L R 
SI Alt SI T ferrel to RiSSAB Sniil r Takib 

6 sAn I L R 43 AIL 318 


0 vn r 6 ( 2 )- 

5re pASriES I L R 43 CalC 877 

0 VII rr 9 ail It— Tnero 11 » 

lisliaetion be'weeo do am nts sui! upon and 
lo j*n 1 ri.Ii J tnia Cfiivo 'tfc'i.t. Covssa 
d’'L.. a UlSB \J t i-SSt-ATBOY 

21 C W W 532 

0 Vir r 9 nni 0 XLVfl r 1 — 

R f/s ij 01 of fit appi'tlot for /•’’» Irrrrf 
ictrrtrr B»n, t a f r reei >0 fin I mal tn 
gpp'''at»o"j tnJrr r !• of O I\ of tho Ciie of 
cJvi! I'roidure !9i>^ for res oration of a sui 
RIBS lie nwd ’^th n 30 dwa {rota th" prdrr of 
ill mi’^ end mV of brnlu ion raona be 
evaded Iv naVi"* an appbcatloa for wnesr «n ler 
r 1 of O \LMI Pf onxrrctotr J 0 
fcf O IX anr’i » cidj fo original caw# anj no 

0 vn. r 10 (1S52 Code » 6 *>~ 

Sit Jit -IS rcoftf* £ F»L U 3 sg4 



( 97 ) 


DlGEbT OF CASES 


( 708 ) 


CIVIL PEOCEDURE CODE (ACT V OF 1908) 

~-contd 

0 vn t 10 (1882 Code s S7)- 

corcld 

See 0 \Xiri B lf2) 

I L R 41 Had 701 
Jun$dietio I — can £• 

con'fiered hy Cojrt guo motu and jdavit rttumtd 
tor w($cn(atton to proper Court — Conlratl maU 
hj ideyram — place ic^ere eon/ract comptettd Plain 
tiSj cany on bn mess at Kbanoa and they eent 
an order bv telegram from Khanna to defendanta 
at Khamgatin in the Uinted Prorincea to purchase 
cotton «eeds on tbeir belialf Defendants replied 
br telegram that the seeds vould be purchased 
and sent to plaintiffs at Khanna Defendants 
failed to supple the nhote quantity and plaintiffs 
ned them for return of fnrt of the purchase 
money and damages and instituted their atut 
in the Senior Subordinate Judges Court at 
Ludhiana. The Judge took up the question 
of juri die ion sho inoUi and decided that his 
Court ha 1 not jurisdiction and returned the 
plaint for presentation to the proper Court This 
order sras upheld bj the I^owr App Hate Court 
Udl that the Subordinate Judge was competent 
to tshe up the question of jurisdiction auoinora 
lldf Jurlktr that the contract must be taken 
to hare been made at Khsiugaun nhero the 
defendants carried on busine s and nbere they 
receired the telegram from the plamtilTs and 
srhero la the ordinary coarse of things the money 
for the cotton seeds would bo paid and that 
consequently the Lower Courts were right in 
holding that the Ludhiana Court bad no juris 
diction iluhammad Sha/i y Koramol AI» (7C 
P P Ii9C) follow L Pf«m)i Khelsey r Ghulam 
Saruar Khan {33 P P lOOh and Boteef <t Co 
r Vanjf«tsn (<d P P 1933] ill lioguished 
A 4 Pa« Kato Ram t BAKiTsra Ram KAwmrA 
pAii I L R 1 Lab 203 

■ Plntnl relumed for 

presentation to proper Court— ^ourt to tchich eueh 
plaint t« Tepreient&l houmf to giir credit for ike fee 
Uttedhy Ot Court to which the plaint tcae (frst pre 
eented tVbcre a Court after receiving a plamt 
and cancelling the stamp aflixed thereto returns 
the plaint for presentation to ‘•ho proper Court 
under O VII r 10 of the Ciril Procedure Code 
of 1003 The latter Court to which the plaint 
is represented is bound to give credit to the fee 
already levied by the former Court This is the 
csisting practice la this Pre idency and there 
IS notiung in the new Code of the Civil Procedure 
m the Presidency Small Cause Courts Vet or in 
the Citv Civil Courts Act to indicate that the 
Ix"'i lature intended to interfere with such practice 
Prahhatarh’ it v 1 1 hiiaiiMar Piiidif I J R 
S Bon 313 followed Visiveswaka Sabma » 
Ki!R (1912) I L. R 85 Slad 567 

0 VIL T 11 (1882 Code ss 53 

nnd 54)— 

c e CinL PitoCEorrE Code lOOh 
5 css llj K2 4 Pa‘ L J 57 

^’re CocBT FEE I L R 40 Calc 615 
I L R 44 Calc S53 
See CoiTT FEES Vet 4 Pal L 3 703 
■ Oj](etion hj iefen 

dint Hal notice nof d dj «rtef unJ'r a 89— Plaint 
»/ to l< Tt]ecUd or di inns 1 Where it was stated 
in the plaint that notice under s. SO Cint Pro 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

—oontd 

0 Vll.r 11 (1882 Code, sS 53 am 

64) — com-W 

cedoro Code had been dulv s rved but afte 
defendant had entered appearance it was dis 
covered that the notice had not been duly served 
Sell that It was too late to reject the plaint nude: 

0 \II r 11 and that there was aUo no state 
ment m the plamt which suggested tliat the sun 
was barred Patan Ciiakd Dharam Chavi 
t SECEETAiiy or State foe Ivdia (1914) 

18 C W N 134( 

0 vn. r 14 (1882 Code s 59)— 

See EytoBscs I L R 41 AH 6f 
- — ■ ■ I - ^ Ifhaldoeuincnli shouh 

he mentioned in the hst — Document upon uhicl 
teitncii reliet for refrt htnj memory i/ to be rejeetea 
be^tiuee not epeeifi d in the lut Wb re in order 
to support the case of the plamtii! that ho was 
bora on a particniar date s witness produced au 
almanack and horoscope and it was rejected on 
the ground that it had not been entered m the 
bst of documents as required by 0 V II r 14 
of the Civil Procedure Code Held that the 
order rcjectiug the document was erroneous It 
was not one to bo relied upon as a probative 
document in itself but it was a record made b; 
the witness at the time to whi h he was entitled 
to refer for the purposo of refreshing his memory 
Cavwabi Lae i Mauesii (1018) 

23 C W N 577 

- - - 0 vn rr 14 and 18—Boeumenli 

retted on b'/ plaintiff eloiild be produced in Court 
atony with the plain' — Praefiee ana procejurs It is 
desirable that a party who sues upon a eerlam 
document should produce it at the time ho files the 
plamt and not spring it upon the opposite party 
a considerable time after when the suit comes 
on for hearing OA^aulIIuc MArtAOBV s 
IvsrsirsAjr \isintASt (1910) 

I L R 44 Eom 625 

D vn r 23— { idded hj Il>Qk Court 

under e 12^)— Appeal— 'iotiee~Dulu of court as 
regards eersiee of noHec of appeal on the respond nl 
UndcrO VII r 2 of the Code of Cinl Procedure 
1003 if service has been ofrotted on a party by 
means of aflismg a copy to the outer door of tho 
houso named as the address forservico ofsucb 
party and ho nevertheless docs not appear at the 
date fixed for the hcann it is the duty of the 
court to fix a fre h date and direct additional 
service byregi tered post VfATnn*s Pfasad c 
Buvp \aeaiv 1 L. R 43 AIL 411 

0 vm, rr 3 4 5 — Plead ngs — 

Irermen' la the pliint not ifeiiri sp'cifitnlly or hj 
necessary tinpli atioa in tent/ n sfit m nl — Fael 
not netessarv to le prated — Praehce — Limi’ation. 
The plamtilfs sued to recover a sum of moaev 
on an account stated. For the parjyi of aaviag 
limitation they rebe 1 m their plaint upon a letter 
sent bv the d fenlanls firm. The d feadAOts 
in their written etatem nt statM — Th p.Ain 
tiiTs suit 13 not in time Th suit h not sired 
bv the 1 tier rut m from th* bar of 1 ci at on. 
The question wmj raised whether in this a.Ate 
of tho pleadmjrs the 1 tier couli lx. taken as 
having been slmitteJ Jlet! that und r rr 3 4 5 
of O nil of the Cinl ProceJafe CoJ 190s the 

1 tier mu be accep'ed as admit ^ between th“ 


{ 700 ) 


digest or OASE8 


( 8^ ) 


CI?rE PEOCEDDRE CODE (ACT V OF 1S08) 

— COJtiif 

— — — 0 TUI, rr 3 4 5 — concld 
parties and therefore unnecessary to be proTwJ 
Laxjns iiaN i CiiZMKTFAit CirDHAEitil. (1916) 

1 D R 41 Bom 89 

— 0 Vni r 5— 

xSee Fs papte DECHfiE 

1 L R 43 Calc 1001 

0 VIII r 8 (IfiaS Code a 111)— 

See ^iA’sD^OTE 2 Pat B J 451 

Clottn iirred l]i Ltz 

fonbiU not La loci conlraclui In a suit filed 
against him tho defendant from U P clauncd to 
set ofi deUs which though barred in the V I 
was not bured the Local Laip (Punjab) Iltti 
thatthe set off nas admissible Bvcboha Lu. 
i Ba-varsi Das I t R S5 AM 238 

■ — fcy an Jnamdar 

cgatnil a Khafedar for fccoirry of aiim.s — Set off 
{laimei in o capaetfy different from that m tutt not 
allov-ahlt In a avit brought by an Inamdar 
against & Kbatcdar for Iho recovery of dues m 
tespcit of cEttaiQ itamoveabl© p openj paysWo 
by the Xhatedar the d®f“Rdant as a pajori 
(worshipper) eUiuicd to et off the stipend pay 
able to him by tl o plaintiff Held that the 
defendant could not daita the set off which was 
due to hull m a different capacity from that m 
which be held as tenant or Ivhatedar of the plaintiff 
JlAunAirso Moressvap t Rajia I\Ai.n (1914) 

I L R S9 Bom 131 

..I... — — - Set off—Platnltffs 

clam loatd upon on aeemnt of good* iuppind— 
Defendant pUaiei by uay of eet off amount of 
agte due— -Chime based upon a moneu ilemand— 
Copaetbes of partm not earned— Set off care bt 
allotisd The plaintiffs claim nas ba ed upon 
an account of j^oods suppbed to the defendant 
The defendant admitted the claim but urged 
by tray of set off the amount of paj due to turn 
bv the plaintiff The Subordinate Judge allowed 
the set off and found that the plaintiffs claim 
vas satisfied The District Judge was of opmiob 
that it was not open to the defendant to urge 
by tray of set off the claim whi U he did urge 
On application by the delendant to the High 
Court Held that undtr 0 WII r 6 it was 
competent to the defendant to urge by way of 
set off the claim which he ought to ur^c as fbe 
cayamty in both the e esses nos nothing but ibe 
p'Ttonal capaeitv the claims being based upon 
a monej demand. Paohavevdra Racwi t 
TaLPCRAD I SMCHA »R1 IIJIO) 

I L P 41 Bt>ia 193 

Set off~i>utl ty elerh 

nfto Jifld hit em/toymenl uiltioiil notice for arreort 
of u o^e wt 6r»(? fcr cfai/re /or damaaee i» lieu of 
Rotife Util in a suit by a clerk, who had 
lef*^ his errplojers without notici* to recoTcr 
arrears of wanes from lus empliyers tliat it was 
not competent to the defendants to counter 
claim egaujst the plamtiff for damages m firn 
o* notice \iCTonri "MitLs Coitpaav Uirtrco 
1 Beij JIonA’T L-it (10171 

I L R 29 AU 363 

O Vin r 6 0 XX r 19— 

off « n<f«r lAe Coi eaaenhaU of — fct off-— 
I 1 ctpal at 1 ajt-Ri — ffnii by agent to recover 
money on a ounli njainil •prineipal—^Uum of 


mVL PROCEDURE CODE (ACT V OF 1983) 


0 VIE r 6 0 ^X, r l&-cofcff 

defendant fo aef off — Deftwlan! a claim not barred 
by hmiMion at dale of suit but barred at dali of 
ten/len atairment — PigU of dtfendini to ad off 
ajavaal yfoinJi^ « clam—Pight of d fendanl (a get 
decree for amount fouid due la Amt tre am’ 
An agent ®iiel his pnneips! on the 17th June 

1912 to recover a sum of money that might bo 
found duo to him on t!ie taking of accounts of 
his agents which terminated on the 3Ist Tay 
1999 The defenJant pleadcj m hia otij^tud 
Witten statement filed on the 26th February 

1913 that no aiuoant was due to the plaintiff 

but that a sum would b found dno to hlmSs-U 
on taking accounts and that the suit shouid be 
discus ed he subseciuently filed an additional 
written statement with the leave of Court pray 
iDg that a. decree mij,ht be given to him in his 
suit for such amount as might bo found due to 
him on the dc ounts Tha plaintiff contended 
that the d fendant was not entitled to a set off 
or to & decree m this suit as his claim was barred 
by liroitatios Held that the set off claimed by 
the defendant did not fall within the terms of 
O Mil r C Civil ProcBduro Code, as U was 
not for an ascertained sum of money since the 
money was no legiUv recorernble on tlis clat« 
the thioj wos made and the wri*ten fftatersent 
did not contain particulars of the debts sought 
to be set off Held further that since the defea 
dents claim was not barred at the date of tiie sinf 
he was entitled to pl«aj that there was a sum 
m the pUiotiff s baniis which the latter was hound 
to apply m statisfactioa of his demand but 
that siDco a suit could not be brought hv the 
defendant to enforce his ehim which was barr a 
at the d\tc ol hii written statemeat ha could 
not (,et a decree in this suit for the further sum 
(list might bo found due to him on the accounts 
Pnncipai of eijoitable s^t off dis,.u sed and oases 
rcvtewij NARAsnnu Rao v ZijrsnA* os 
TtRtryur {I9I9) I L R 4Z Mad 873 

0 Vin, rr 8 and 0 (1882 Code 


I L R 45 Bom 245 

— 0 IX— (1882 Code ss Sfi fo 109) 

See BrEcirtio-v or DrcBsa 

4 Pat L J 330 

. . — — ~ ~ Dismisiof of aiiit — 

Appeal Held that no appeal lies from an order 
disooMsiny. & suit under O I\ r - of the C>do 
of Civil Proiedure on the ground that summons 
had not l/een served on the de/endtnf? in con« 
quence of the failure of the plamfiff to d«po it (he 
requisite court fee lor sucJi service Lucly CA ‘m 
C^sAbrj r if«d«rr lire nun I L R 0 Pah- 
027 JPoriwti V Toohi hapri SO hi I ‘t 
1 fouowed. Lacilui Iiapad. t DARUiri L«, 
(1910) I t R S5 A» 857 

0 IX IT S and 8— 

See Djsjiissil ror ItEratrtT 

4 Pat L J 712 
0 IX r 3 (1882 Code $ 9S>— 


See 0 TVir it 


r I. R 44 Bom 7S7 


See 0 \MI R 3 



DIGEST OF CASES 


CIVIL PROCEDURE CODE (ACT V OP 1908} 

— con/ti 

0 IS r 8 (1882 Code s 93)— fonW 

See DisMi»‘'AL FOR Default 

4 Pa L J 277 

0 IX ir 8 6 — One platiliff out of 

eix present — Appennn^ plnintiff general attoriiey 
for the others— D smissal of sutt for uiut of pro e 
eu ron—Dismisyil on w nU — ie on I «uil on same 
cause of a lion larred On th dat fixed for th 
Leanng of a suit n ith r the del admits not 
then pleader appeared The plaintiffs pleader 
al 0 dii not appear hut one of the plaintiUs 
Traa presen He was al o tlio genera) attorney 

0 the oth r plaintiffs The Court dismis “^d the 
euit for want of pro cution The plaintiffs 
applied to have the disnii sal set aside but their 
apphcatiou was refu ed on the ground that their 
remedy was by mean of a separate suit They 
con equently brought a second suit riaimm„ the 
same rehef as they had claimed in the former 
suit Held that inasmuch as all the plaintiffs 
must be deemed to have been pre ent tlLOUgh 
th“ plaintiff who had appeared and was mneral 
attorney for the non app aring plaintiffs the suit 
mn-t bv regarded as having been dismi sed on the 
inents, and not under 0 IX r S of the Code 

01 Civil Pro eduie and a second suit on the same 
cause of action was therefore barred. HtNOU 
Sisoa V Jsuri Sr?<3H (1018) 

r L R 40 AU 590 

0 IX r 4 (1882 Code s 99)— 

S Suiii Gauss Court 

I L P 41 Calc 950 

0 IX tf 4 8 10 and 12— 

bee 0 in B 1 4 Fat L 5 152 

See 0 \Ml & 3 I L B 34 All 123 
■ 0 IX n 4 and 9— 

<S<e PESTORAIIO’T or SUIT 

2 Fat L 0 720 

0 IX rt 4 9 0 XLVrr r 1— 

See Shah. Cause Court Suit 

I L R 44 Calc 950 

0 IX I 5 (1882 Code s 99A)— 

0 IX r 5 0 XXin, r 1— 

See CoviRACT Act {IX op 18 *.) ss 134 
137 I L R 39 Bom 52 

0 IX r e (1882 Code s 100)— 

See 0 I\ B 3 

I L R 40 All 590 
- . — 0 IX rr 6 13 — Failure of defendant 

0 ap^r in the course of the hearing af tr jdamtiff 
las elos d— Court if maij proceed to pa s judjm nt 
on the materiaU hefore it— ippheation to set aside 
jiidjnient as male ex parte — 4pparance — 
Default Where m the course of the heanns 
ct a suit the plaintiffs having clo ed tbeirca e tho 
defence be^an and the cros exanunatioa of 
one of Its wilue»ses not having been finished at 
the end of a daj it stood adjourned to the next 
dav when neither the defendant nor his witnes-es 
nor hii pleadir appeared and the Court treAtm" 
the defence ca e as closed heard plaintiff’s srgu 
inents and delivered jiiJ men Held that the 
mere fact that fh» Court had materials before it 
upon winch It could prinouneo jud.,ment was not 
enough to bring the ca e under r 3 0 XVII as 


CIVIL PROCEDURE CODE (ACT V OP 1908) 

—contd 

— 0 IX rr 6 18 — contd 

the other condition ti that the adjournment 
must have been at the instance of a party was not 
fulfilled That the case fell under r 2 of 0 XVII 
aud the Court must be taken to have proceeded 
to dispose of the smt in one of the modes directed 
by 0 IX so that an application to set aside the 
order under O IX r 13 shoull have been enter 
tamed The provisions of 0 I\ by themselves 
do not apply to a case in which the defendant has 
already appeared in an wer to the summons but 
has failed to appear at an adjourned hearing oi 
the suit On such a case 0 WII applies r 2 
applying to a hearing adjourned by the Court r 3 
to a bearing adjourned at the instance of a party 
Ui which last case if the party fails to appear on 
the adjourned date an I there are sufficient 
materials on the record to enable the Court to 
proceel to judgment the Court may dispose of 
the ca e under that rule Even in such a case 
it there arc not sufficient materials on the record 
the proper procedure to follow would be that laid 
down m r - T/arianiusja v Ranilafpa I L R. 
34 Calc 235 referred to The test of a defen, 
dants appearance in obedience to a summons 
for the purpose of r 3 0 IX is as indicated in 
the form of tbe summons m App B to Seb 1 
of the Code whether the defendant has appeared 
10 person or by pleader duly instructed and able 
to answer aU material questions relating to tbs 
suit or who 13 accompanied by some person able 
to answer all such questions In tbe present 
ca e as the pleaders bemv furnished with the 
due instruction could not be doubted there was 
no non appearance within r C 0 IX PEAJUDre 
Basunia t JiBAV Mokan Pay (1914) 

18 C W N 775 

0 IX rr e 13 0 XVII, rr 2 3— 

Set Ex PARTE Decree 

I L R 41 Calc 953 

■ 0 IX t 8 (1882 Code s 102)— 

Set 048 4 Pat L 7 428 

See 0 HI R 1 4 Pat L J lu2 

See Dishissal for Default 

4 Pat L J 712 

— ' Plaintiff offering no 

end nee if defendant maj proie ease tn twiffen 
a a em nl — Citif Procedure Code (del F of lOOS) 
O IX r S When tho plaintiff offers no evid noo 
the Court can only dismi s tho suit for want of 
prosecution In such a case if tbe defendant 
offers evidence in support of his ca e the Code 
of Civil Procedure does not provide for such evi 
denco being received When hoaever the plain 
tiff has adduced evidence then notwithstanding 
that at tho c o e of the plaintiff’s ca e the Jud^e 
has formed an opinion in the defendant a favour 
tho defindan^ can insi t on calling end nee to 
prove the case made m his written statement 
£x parte Jaeoh or In re P neoffe CA D 
57- referred to Kespi Ceavd Kothaei t 
National Jute Mills Co Ld (J012) 

16 C. W H 968 

— Dumssal for 

non app'ranee of app I nn — pre cat 
5h( u iffpf* en {d ard vna’le l> arg t the app'ol 
iiM elf—Protdire On th* date Lxed for tke 
2 T 

\ 



{ 803 ) 


DIGEST OF CASES 


( SOI ) 


CIVIL KROCEDGBE CODE (ACT V OF 1903) 

— coMU 


CIVIL FBOCEDimE CODE (ACT V OF 1908) 

— COlW 


- Q tX T $ (1552 Cois s my-eonid 


hearing of an appeal oBo of tho two appcUantt 
the other being a woman) appeared before the 
Coort and applied for an adiournmenfc to enable 
him to procure the attendance of his pbaders 
He was called on to argue bis appeal but be said 
he had nothing to ray cad thereupon tho appeal 
was dismiss d on the ground fbnl rt bad net been 
mpported Held that in these circum^tancca 
the Court was not justified in dismisauig ihe 
appeal for want of prosecution but was ^uod 
to consider the grounds of appeal and to dec’do 
the case on the merits Baisso Ffiasan t 
KofiTAB Hakadub (1912) I L R 85 All 105 
- 0 IK r $ (1883 Code s 102>— 


- 0 IK, rr 8 aad 9—ecftid 


»A1 LaXUIXASAYAS I CtrpSOVDAS Di WDSSTSiS 

(1919) I lu R 44 Bom* S2 

0 IX, nr 8 9 oad 13- 


See Cnm. PBOCEvnRB Code ss US J15 
4 Pal L J 428 
~ O K II Stmdd s 151 — DiJws 


See 0 iVlI B 2 6 Pat. L J 650 

• IVhen pUintiQ dies 


heforo the trial a Court hai no right to dtsmisa 
for want of appearance Baebso SilkCff t 
Habib Saan 1 L R 85 AH. 331 


0 K XT S and 9— 


See DisinsSAt fob DeraCLT 

5 Pat I r 855 
See AfPEAi I L R 43 Calc 853 
■W hen (ho ptaindS 


and bis pleader are both abseac on (ho da; 
fixed for tho h arm of a case and the Court does 
not intend to giro them another opportunity of 
Appearing it ought not to decida the eatt on tto 
merits out should dismiss it for default jf 
appearance Pnirt. K-bab i KASTaiAToiiAXi 
KztAW (1915) L L R 3T All ^50 

'Diemisjof of suit 


sal of euii for defauU-^Psilaralion — Su^^tenl cause 
— Court a inherent poiPtr to restore 0 IX r 9 
of tho Code of Ciril Procedure, J90S makes it 
compulsory on a Court to set aside a dismissal 
under r S where the plamtiU satisfies the Court 
that there was sufTicicat casse for son appear 
ance It however cannot toko away tho Court a 
power to re tore the case for any other valid 
reasons Labia Pbasad t Rak Ivabah (1912) 

I L R 34 AU 426 
0 IX, n 8 aud 9 O SSS, rr 3 

and 9 — \oa appearance of jJairtiff — Sismuaal 
of autl — Order aelling aside dismissal V’hen plunii^ 
was found to have been dead at the time etui was 
dismissed — Orders and rules appheable <mfy to 
iefanlttrS wrongly applied in ease of dead part;/ 
On (be non ippcaranco of the pHaintiil m a suit 
agamst the respondent an order was made on 
the 4th of Julr IDU dissussing tbs suit for 
default The rlamtiQ was m fact dead at the tuno 
order was made and b’s eon (he appellant was 
engaged in perfennmi bis father s funeraj cere 
monies aoJ was uuab’e to attend Court _Thc3a 


far plainh^ s non appearance — Inherent ymsdic 
fion of Court tor tlore a suit for ends of ju^uee^ 
pefendant pfoiei.ted tn the mottsr of costs on resto 
ration of piaiiiii^ s luit On tho Itb January 
1910 a suit was calUu on lor bearing when coomrl 
for the plaintiff find'ny that his client was not in 
Court to give eviderce asked for an adjournment 
Tho dcleudants app«.ared and opposid the sppb 
cation wtneh was refused and the suit was dv 
miBscd under 0 IX t 9 Subsequently tho 
plauitifi ap^bed for tbo re«toTation of (ho suit 
statirg m his afTidavit that at about 11 Alt. of 
the 5av of hearing ho bad gone to Ibe premi ea 
of his priULipal witness to bring him to ibe Coort 
that as tie latter was away front the premises 
he waited for bis return till about 12 39 noon 
and that sooa after ho came to the Court with 
the witness and found that the suit was called 
on and dismissed The plsmtifi submitted tbat 
as the suit was fourteentb on the Board lAst foe 
the day ha did not expect It to be called l^ore 
t r II but that he was ready and willing to pay 
the defendaot s co ts of the day on wbieb tho 
smt Bppsared on board ior hcanng The Inal 
Judgo dismiBGcd the application on S3rd Januaiy 
191 * hb'dvui, tbat no sufGcicot cause nndec 

O IX r 9 of theCirilProcodacs Code was slioira 
by tho plaintiff Tho plaintiff appealed Held 
(tevereiug the order o* tho trial Judge) tbat tns 
Caso was one in which whether there was safiSetent 
cause or not tho Court should oxetciao rts inhereBt 
jurisdiction to restore the suit for the mvis ©r 
justice provided the defendant was amply jjro 
tei.ted jn the matter of costs taUa Prasad v 
f.attv ioran iiJl2) U 4l( fobowed. 'Rir.iy 


Commissioner in an pphcation made under < 
XMI rr 3 and 9 of tho Civil Procedure Code 
(Act % of JOOSJ by the appellant as the heir and 
legal TcptvsentsUvo of the plamtif! which wag 
filed and accepted by tie Deputy UmmiSaicBer 
within tbo time nUowed by iaw nod an order was 
mado on tho Uth of SepHmber setting aside tho 
disrois al of tho suit and substitutin'* tho sam© 
of tbo appellant on the record m plaea of tho 
deceas<‘d plaintiff On an opphcation for revision 
of tho Deputy Commiss oners order of the Hth 
fj Sepleabtr mado hv the respondent und-r 
s 116 of the Code to tho Court of the Judicial 
CommisMonrr that Court re\ersed the order 
and '•onfirmed that deeisioa on te’u w mamly 
on the grounds tbat the order of (he 4th o' July 
dismissing tiie suit was a proper order under 
O iX, r S of the Code that tbo appelianfc a 
application to set aside that order nas not wKIiin 
time and was therefore barred and that 0 \Xjr 
« ^ ©t tho Cod* apphtd t>w\> to a etiU peo-dviis 
suit and not to one that had been dismissed 
Hdd (re%ersing the decisions of the Court of tbs 
Judituai Commissioner) that these decisions were 
ntiatel by applying to a dead man orders and 
ralea anpb«Able imiy to mere defaubet An 
abuse of the process of the Court within tho 
meaniag o* s 151 oI the Code had occurred by tho 
cocne adopted m the Judicial Coaitnissioner a 
Court Qjite apart from that sectioa any Court 
imgnt rightly hare considered itseW to poa css 
laherea^ power to rectilv the mistake inadvcr 
tmitly made m di missing the suit The order 
of the Deputy Comnus lOner setting aside the 
dutnissal was mawfe tly sensible and correct 
and their Lordships restored it »nd rwaitled 
thfl ease to India to be disposed of on the merits 
Dim Baesb Stsoo t Habib Shab (1913) 

I L R 35 AIL 331 
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CmL PROCEDURE CODE (ACT V OF 1008) CIVlI PROCEDURE CODE (ACT V OP 19081 


0 IS rr 8 10 and 12 — 

Ste ISC'? AJfEABAJrCE 

I L R 48 Calc 57 

0 IX, r 9 (1882 Code s 103)— 

See s 141 I L R 1 Lab 339 

Set s US 4 Pat L J 428 

See 0 \VII E 3 8 Pat L J 650 

See Appeal I L R 43 Calc 857 
— Diatruasal for default 

appliealion to eet aside order of — tfimtiMol of 
apphealion tchelker application {ie« to eel aside 
No appbcatioa lies under 0 IX to eet aatdo and 
order made nnder 0 IX RaMOtTLAU SihOB • 
Sheo DzovAEArt SivoH 4 Fat L J 287 
— ■ An application under 

this order for restoration ol a suit must bo made 
within 30 da\s from the order of dismiasal and (hu 
rule of limitation cannot bo eraded by maLing 
on application for reviow under 0 XLVII r 1 
Dcodip Sc<gh I GopAi Srfon 

1 Pat L J 547 

0 IX, r 9 s 115 — Appficalionto 

set aside order dismissing suit /of default of appear 
ante eliauld be disposed of on etidence — ^Retmon 
Where an application by the plaintitT for post 
ponement of a ease fixed for peremptory disposal 
on the ground that the plamtifi was lU and unable 
to attend Court haring been refused Ibe suit 
was called on for disposal and dismissed for default 
and an appbeation to set aside the order under 
0 I\ r 0 of the Civil Procedure Code was 
without recording evidence summarily dismissed 
the Judge ob erring that he would not go over 
the same grounds again Held in revision under 
B 115 of the Civil Iroceduro Code that an apph 
cation under 0 IX r 0 must bo disposed of on 
the evidence after it has been properly recorded 
whether the procedure of the Court bo to tako the 
evidence tiia toes or by affidavit It could not 
be disposed of on the new of the Judge merely 
as to whether the appbeation was bond fide or 
not Dvnoa Kama &CBMA V A^TO Koon (1917) 
22 C W N 671 

O IX r 9 and 0 XXI r 90— 

Application to eet ande tale dumit al for d fault 
—application for realoration srhether maintainable 
0 i\ r 0 of the Code of Civil Froccdure 1908 
does not apply to an order dismissing for default 
an application to set aside under O XXI r 90 
a sale held m execution of a decree Botba'ies 
WAE Peasad Sivoe t Tilakohabi Lau. *• 

4 Fat L J 135 

0 IX. r 0 0 XUn. r 1 (c)— 

Application by judgment debtor under O XXI r 90 
to let aside safe— Dismissal for default— Appliea 
lion for reatoration rejeefion of — Orif r if appeal 
able — Appl cation to set aside lale if mit 
O IX r 9 of the Civil Procedure Code IS applica 
bio to applications for setting aside sales which 
Lavo been dismis cd for default D Ijan ^leAAa 
Bibce T Ilemanla Kumar Tay 19 C jr ^ ”53 
and Sa/Jar Ifi v AisAun Lai 22 C L J 6 relied 
on An appbeation to set aside a sale is a pro 
cceding which mav terminate in an adjadieation 
such as IS referred to in s 2 of the Civil Proce 
dure Cod and If the question had been rrs snieyra 
the Court would hare held that it was & amt 


; 0 IX r 9 0 XUII r 1 (c)- 

eonld ' ' 

within the meaning of 0 XLIII r 1 cl (cl 
Chant. Chandra Chose v Chandi Charan Ray 
Choudhury 10 C IF A 25 re erred to Bhubaw 
BEUA sr Nao Mazumdae v DniEEwnRA Nath 
BA t.EBJi (1910) 20 C W N 1203 

0 IX, r 10 (1882 Code a 105)— 

Xee 0 in E 1 4 Pat t J 152 

0 IX rr 10 and 12 — 

See Noh AVPEABAHcr 

I L R 43 Calc 57 

0 IX r 12 (18 2 Code s 107)—, 

Rm 0 III E 1 I.I L R 41 Mad 256 

See 0 V B 3 I L E 39 All 476 

0 IX r 13 (1882 Code 9 lOS)— 

See 0 IX, B C 18 C W N 775 
See s 143 I L R 36 AU 776 

See s 151 I L B 393 All 8 

See 0 \ r 10” I L R 35 All 163 
See 0 V BE 12 17 

I L R 43 Calc 447 
See Ex psexs Dbcbee 

I L R 48 Calc 163 
See Execotioh PsocBEBiras 

I L R 41 Calc 1 
See Susiuevs Sebtics op 

I Z. R 43 Calc 447 


■ Decree ex parts as 
apainef one of eeieral d^endanlt—Such defendant 
not a parly to appeal — Appeal Jiemieeed as a;oinsf 
eonletting defendanti — AvpUeation bj non appear 
«nj defendant to set ositfe ex parte decree ayamit 

her Merger Where a person who was originally 

a parly to a suit is not made a party to the appeal 
preferred against the decree passed in the suit 
either as appellant or respondent and the Appel 
late Ceuct has not adiudicated upon Ins case the 
decree of the Court of first instance does not merge 
in that of the Court of Appeal It is therefore 
open to such a person if he is otherwi e m a poai 
tion to do so to apply under 0 IX r 13 of the 
Code of Civil Procedure 190S to the Court which 
passed the decree for an order to set it aside as 
against him The following ca es were referred 
to m the judgment of SirvDAr Lal, J Roma 
naJAan Cietfi v Karajanan Chelty I L B oj 
2Iad fiO” SanXara Lkatta v Sulroya Blalta 
I L B 30 3Iad 555 Damodar Ilanna v Saral 
Chandra Dhal 13 C W ^ SIS 3 Ind an Cates 
463 Kumud \ath Boy Chovdhury v Jefinifra 
^a(A Choicdhury I L B 3$ Cole 391 Shojan 
Bibt T Saffr ud dm "6 Ind an Casei 412 Dh rg, 
Sardar r Torah Kalh Chovdhury 12 C L, j 
53 Intalliahv Dar Calhih Bhuiyan JSC ir \ 

793 Bnj LttlSinghx Chosedhury Ilahadeo Bra^i 
I7C TT N 133 Ueilot Rhanar KaranRhatie. 

15C L J 211 Mancmohini Chaicdhrani T 
Aaniyan Roi 4 C IT V 4^6 Palahdhan E i ~ 
T JfaniBron Dai 7 AU A* J 593 a&d 
Prasad T Pam CAaran Xof I L B 37 AS. Hi 
OAjEiJSlATiTrwABnv r SwAMiNATEParfwm 

!<• R. 39 49 ]j 

iti 
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CIVIL PROCEDUEE CODE (ACT V OF 1908) CIVIL PROCEDURE CODE (ACT V OF 1908) 

■ — — conltl 

— — - — - 0 IX r IS (1882 Code s IDS)— 0 IX r 13 0883 Code s 108)- 

Contes rnnlA ' 


Ex parte deerte — ap 

plicaliDtts for re hearing terms on tehteh may be 
granted In restoring a case for ro hearing under 
0 I\ r 13 of the Code of Civil Procedure 1908 
the court may make it a condition that the decretal 
amount or some portion thereof be paid into 
court In cases where there has been no default 
on the part of the party asking for re bearing 
e g rrhera he has not been duly aerred it is 
inequitable for the court to impose condition# 
Sham Lal Sauai v Rau NaRayik Lal Setii 
5 Pat L J 420 

— ' — — Compronme decree 

■application to set aside btj one not a parly to it— 
Appeal Held per CVRU.it {RrcnAEoaov J 
tfufiiftinlc) An application by a party to a suit 
to set aside a compromise decree on the ground 
that as against him the decree was ex parte come# 
under O 9 r 13 of the Civd Procedure Code and 
an rppeal lies agamst the order refusing the appli 
cation BASrantronri t SiiErsn SAonn (1018) 
22 C W K 671 

0 XIII rr 2 and 

3 scope o/^Eeeree ex parte — Defendant Absent 
at adjourned hearing after taling odjoummcnl for 
letltng etidenee Where at the dose of the pJam 
ti2a ease an adjournment was granted to the 
defendant to enable him to produce his evidence 
and he faded to appear at the adjourned hearing 
and the Court proceeded to pass a decree against 
him Meld by the Fall Bench that the case 
came withw 0 XVII t 2 and the decree could 
be set aside under 0 IE r 13 Per Sahas ta 
Ayyae end KvstABAbtVAiti SAsmUAn JJ Rr 
2 and 3 of 0 WII Civil Procedure Code aro 
mutually esclusive r 2 applies to all vases o* 
absence of parties wocther time was granted or 
not to do any of the acts mentioned in r 3 of tbe 
Order wilder 3 applies only to ca ea ohere parlic# 
are present and commit default of tho kind men 
tioned in the rule Per 'Wavias C J Pt 2 
and 3 of O XVII are not mutually eaclusive 
R 3 may he applied even in the absence of the 
defendant but the deerpe wiD none the Jess bo 
ex parte and liable to be set aside Chandra 
mathi immal v Voraysnasawi ^lynr 1 L R 
3u Had 2il followel. Naganada Aiyar v 
Aft hnemur/t At’jar I T E 3J J/ad ff7 over 
ruled PlCEASIlIA t bBEERAAIUl.t7 (I'>17) 

I L R 41 hlad 286 

Decree cs parte—' 

Appheahon to set aside decree — Appeal-— J>«f« 
confirmed la appeal before hearing of applieation 
to set it aside l\hen the IHoh Court has once 
confirmed a decree on appeal it is not open to the 
Court which passed the decree to entertain an 
application to set the decree aside sod it makes 
no difference that the application to set the decree 
aside was filed before the appeal was disposed of 
Mathuba Rpa ad V pAJi CnABAS Lal (1915) 

1 L R 37 AU 205 
— - - . - Compromise petition 

Turporting to be by all the defendanU filed by Oioss 
aetually p esenl tn Court — Decree passed on sneA 
comprontise petit on — 5ii6«#^uenl repudiation hj 
df/t dants not present at filing of peMion—darts 
ditiyn of Court to set aside decree as cx psrle deeree 
undsr O J\ r 13 The petitioners instituted 


A suit for declaration of their titlo to and for 
possession of certain lands Two of the defen 
dants (Ifos 4 and 5) filed a petition of compro 
miso and asked for a decree so far as they were 
concerned on that cozoprOBUse and an ex parte 
decree against the other defendants The ^urt 
however ordered fresh service on the other defen 
dants and subsequent thereto defendants Nos 
4 and S appeared in Court with a petition of com 
promise purporting to bo exeented by defendants 
Nos 1 to 3 as well as by themselves On this 
petition a decree wa# made in terma of the com 
promise Afterwards defendants bios 1 to 3 
put in A petition to the Court stating that defen 
dants Nos 4 and 5 had no authority to present 
the petition of compromiso on tbeir behau that 
no aummona had been served on them and that 
the petition was fraudulently represented as being 
made hv them The Court acting under 0 IX 
T 13 Civil Proceduto Code set aside the d otee 
and ordered a re trial of the case Held that the 
Judge when ho made his order was under the 
iiQDression that oil tho parties in the case were 
boioro him and that tho petition was the petition 
of all the parties consequently in granting tho 
petition be did not intend to make it ex parte 
and the decree eould not be treated as an tz 
«or/e one ond constquently 0 IX r 13 Civil 
Procedure Code did not anrlr Duiodar SIisba 
» Hrisnj Najk (JDH) 19 ,C W » 118 
- Ex parte deeree ap 
plication to set aside to Original Court after appeal 
determined by Appellate Court if and uhen lies 
Where the phmtifi sued D his four sons and 
two nephews on e mottgaeo executed by D and 
Da father (now dead) and the suit having been 
contested by Pa nephews only a decree was 
made m plaintiffs favour m the presence of Da 
nephows out ex parte against D and his sons 
directing the sale of a two thirds of tho nioit 
gaged property (being the share of D and ins 
istber) and making all the 7 defendants person 
ally liable for tho unsatisfied balanic if an> of 
the mortgage debt and against the decree an 
appeal was preferred by plamtiB wherein he 
sought to have a decree for tho sale oi the share 
of Da nephews os well and the latter also pre 
ferred ora # objection against the jiortion of tho 
decree which made them personally liable and 
both appeal and cross objections were allowed 
by tho High Court Held that thouvli D and his 
eons tad been joined as respondents la the 
appeal and a self contained decree was made 
therein as no relief was claimed in the appeal 
against them there was still as agamst D and 
his sons a sub istmg ex parte decree over which 
tho Subordinato Judge had control and ho bad 
jansdi tion to entvttiin an application by D 
and Ilia sous to set aside the decree DniSAiML 
SiNon r Vahadeo Peosad (1911) 

17 C W N 133 


__ — Decree «n faiour of 

eoafestinp d ftndants and aja Hsl non appearing 
defendants if ma j be ichollj set aside at the instance 
of laHff— Be/iisfil of Co rt <o s t aside — Plai tiff 
*J may atX for the stumg asi le of trhole deeree in 
rewsion Kemble The provi o to r 13 O J\ 
of tho Civil I^ocedure Code (Act V of 1008) docs 
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CIVIL PROCEDURE CODE (ACT V OF IMS) 

— fon/i 

0 IX r 13 (1883 00^“ f 10S>- 

f£»nW 

Dot aathon e tlic Coart in setting aside a deen« 
at the in^tanco of detendiata agaoiit "BhMn it 
hsd been obtained ex parfe to set it aside )q so 
fat as It IS m farour of the contesting defendants 
Au AniiED KnA> r C B Bnonv (1013) 

17 C W M 142 

. parle dw<e» pouer 

of eo-iTl lo *«l anJe A Conrt has no power apart 
from tie proTisiofls of 0 IV r 13 Civil Price 
dote Code to set a ide an ex parle deerto passed 
by itself Somoyiia r SuUamma (I0&3) 1 L R 
SG^ifod 5^0 QTewnled IvEEW-VEMt LamvaKa 
P£DBt (19 0) 1 L R 43 Jfffld 94 

— Tar poWe decree agatnt^ 

one of iht def<nda?ih~~-ippeol hj another defendant 
esaxnal the deeree <if Original Court — E* patto 
dtjeitdanf a party fMpo«if«»l in fli itppeal-~ 
Apphealion to tel aside ex parte decree maife to 
the appellate Court pending appeal rchelher tompe 
tent Where a decree was pas ed ex parte against 
one of the defendants and an appeal agsmst the 
decree preferred by another defendiot was pending 
m the Appellate Court an appIica‘son bj the 
former defendant to set aside tne tx pnrte derreo 
PI ed asainst him can bi, made only jn tho Original 
CoQit which passed tho decree and not in the 
AppclUto Court Honiara Bhalla \ Iraya 
Sh7tta (1907) I L B 20 Mad 62$ di tinaui bed 
Chenna Reef* > Peddaohi BedJi (1900) IIP 
J3 21ad 410 (I B) applied Pai-avurPa 
CatTTT r biBsaUsvu CREirr (IJ3I) 

1 L R 44 hUd 731 

» ■ ■ ' . I ■ * . — - - In testonnp * ca « 

lor rehearing under 0 IV r 13 tIoCorrt may 
male it a condition tbat the do tetal amount 
be paid into Court Lut if the party applying has 
not made default ft la inequifab’e to impose any 
conditrons bnrasi Lit binit e Pasi NirsiN 
Lil Sets 5 Pat t J 421 


?ee 


Bee 


0 JX r 13 0 7 p 17— 
SuPstnevED Ssnrirs 

I L R 38 Calc 394 
0 EE P 13 0 Xm t 3— 
s 113 4 Pat L 3 433 


Proeedi/re — Xonapyeo 

ranee of tlefendanl~-Decrtt pas el on m nft 
in <ib#e«fe of defenJanl— Appeal — Apjliafim for 
rtleertna On a date to which the hearing of a 
suit Ivloro a Miinsif hod been adjotirned tho 
plaintiff and his wifne es acre present lot tie 
defendants aero not The Ifun if heaid the 
plamtiSa mfnesses and decreed his cjaitn Tfce 
defendants fileil an applicslicn for a rehranog 
before flic Jfimsif who however rejected rt Tbev 
then appealed acsinsl tho deeree to the Di tnct 
lodge who dismis'cd the ayperl l/tlJ on second 
appeal by the delenilants aj.am»t the Di tnc* 
fudges decree tbat the defcndints might and 
snooW have appealed agamst tho rrjecuon by 
the Munsif of their application for a reheamig 
but tVey had no nght in their appeal from the 
decree to raise any question as to their nooap* 
rearance in the Conrt of first m tance Urxsst 
r Am CD pi> tl91f) 

LL R. 39 Ait 143 


( SIO ) 

CIVIL PROCEDURE CODE (ACT 7 OF J908) 

— COMtrf 

' — -0 K r 13 0 XXXII r S— 

Guardian ad litem— /llirsory appointment of ynar 
dian — Cowpttence ennors to hate a decree passed 
totlhoit thetr being represented set asif A 
suit teas brought ogam t certain minor defendants 
Oaniing as guardian ad litem their uncle who 
rras also a defendant The uncle refu ed to 
aet at guardian ndb/rwjanJstaled that the mmois 
lived with their mother ho notice was served 
upon the mother but npon the appbtafion of 
the pfamtiffs the Court Amm was appointed 
guardian ad hlem of the nimors Tho plamtiffa 
did not depo it anj amount for the expenses of 
the guardian who did not take an v steps to defend 
the »mt or to inqum whether there was a defen e 
A decreh was passed tx parte against the minor 
and an application on their Uhalf through their 
mother to have tlo ca e restored was rejected 
Tho Courts below found that the deeree was not 
void and dismis cd the suit Beld that m the 
circumstances above set forth the minors wen. 
entitled to a declaration (hat the decree was null 
and void as against them iralian v Banle 
Btham PereJ.ad Singh J L B 20 Cole lOV 
and Jt/unaii in) v Chulam Abbas I L P 22 
AU 22’’ distinguished Held al o that tho 
minors were not debarred from hrinpirp this 
aoit hi reason of thtir not having applied to 
have the tx jarie decree set n iile under 0 JV 
r 13 of the Code of Civil ^ocedure BiTACiva' 
Davsi. V TaRAU Srsji 

I L R S7 AH 179 

— 0 X r 4 (1882 Code t 120)— 

Order e/riZif>y out defence for fiilvre of de/«trfnn( 
to oppeof— tppeof llTiUher an order pa cd by 
a Coitt, Vkbith IS pntpoiting to deal with one of 
the parties before it under the provisions of 0 \ 
r 4 of the Code of Cinl I^oeediirc does or does 
not amount to pronoucios judgment acain t 
that party depend* upon the particular facts of 
each ca*e Where a Lonrt struck off the defence 
of one difcndint out of three but ultimately 
decideil the ca e on the n.ent* ond pa sed n decree 
against all three defendants — their de/eoces tciog 
snnilac It wa Itid that no appeal lay from the 
order of the Court under O \ f 4 MAWiVEi 
SimE'<pi-A bam i Brniii. Eas 

I I E 39 Alt 450 

— 0 XI— (1882 Code s 131 fo 136) 

Set Discovebv I L B 41 Calc « 

25 C 7 ff 99 

0 XI r 2— 

See LxTEFRociTORir 

I L P 43 Cafe 300 

O XI rr 12 to 15— 

See 3- 5 Pat L J 550 

— — 0 XI r 1S~ Af lami cf dcei-rtflt 

'—Inipeeliof—Pieeorrry llbrn an s^davit cf 
documents has lecn fileil J\ ci « va^v nndet 
O VI r 13 cl the Code iLc otUr { nv i not 
Oece sanlj precluded from rul eturnilv applvisg 
ander r IS paragraph 2 cf the an-e (inlet for 
further inspection and d •eoverv o B\SA5VA 
CbOKAS CoswiMi r KrMirrM Das t t 

16 c vr L 

0 XL IT W IS (2)— 

See Di*i.OTPir L L. R. 33 
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CIVIL PBOCEDUBE CODE (ACI V OP 1S08) 

’—contd J 

0 XL p 14 (1882 Code r 130)— 

Discovery— Court — Power to xnierfm t«lA 
ttUcrloc«{crt/ order under Ific CharUr Act {ii and 
25 T td c 101) s 15 — Order for <?t5cotefy 
— Pouer of Court lioui to he exercued-^rder 
before tsjuee framed or tcritten ttalement filed — 
of inspedtno party to tale copies and 
notrx Order for production of documenta can 
be made under r 14 of 0 \I before the issues 
bare been framed The order must no doubt 
bo Iinutcd to such documents alone as relate to 
matters m question in the suit and the Court 
must consequently before jt makes the order 
determine for the purpose thereof ivljat aro the 
matters in question in the suit and this may 
well bo dona even before the issues have been 
framed Provided this n done aW order for pro- 
duction of the defendants documents may be 
made at the instance of the plaintiff even before 
the written statements have been Sled Union 
Bank of London v Jilanly 13 Ch B 230 Avyus 
Unus V t^erniels 16 Oh D 23 referred to A 
party cannot obtain a commission for the inspee 
tion or production of books or papers in order 
that ho may ransack them for evidence (o make 
out bis case A party cannot ask for discovery 
witli a view to ascertain the OMdence on nliich 
his opponent a action or defence rests Bat if 
the documents aro material to the applicants 
case it 13 no objection to their production o 
inspection that they relate to the case of hia 
ndversary The Court in ordering production 
should by its order specify the time and place of 
inspection and (,ito direction as to tho manner of 
inspection Tlie Court cannot delegate the excr 
eiso of Its power of requinng the production of 
any document under the rule to a Commissioner 
The party who lias obtained an order to inspect 
documents may take notes of their content He 
has also the right to take copie but on applica 
tion to the Court There is no possible ground 
for controversy that if the High Court is sati (led 
that an interlocutory order of the description now 
before us baa been made without junsdiclioit or 
under such circumstances as arc likclv to cause 
irreparable injury to one of the litigant' tho High 
Court has omplo power to set matters right under 
p 16 of the Charter Act Dhapey PamPerehad 
I L B 1 Cole €87 referred to Gouptoa Mooah 
Da 3 i IvnWA Behabi Dt«s (190'’) 

Ifi C W A 147 
0 XI r 15 (1882 Code s 181)— 

Jjwpccfion of 1 lainliffs aocumern before filing 
untten etat menl uhen alloued — Ciul Procedure 
Code (let V of 190S) 0 \ II rr 9 U O 

XI T 15 — DoenmenU itsutd upon and documenU 
rehed on — Bulci of English High Court O 
XXXI r 14 There is a distinction between 
documents sued upon and documents relied 
upon by the 1 laintiffa Under O \I r l»r of 
the CiW BroeeJore Code lOOS the Defcodant is 
not entitled as of right to Lave inspection of the 
documents relied upon by the PJamtiO before 
filing bis wntten statement Pam Byal Saltgram 
V Lurkurry Ballnihna 1 L P 18 Bam u68 
(ISO!) not followed ChiANDUtru, Govrsmtoix. 
t Dhanraj GAJfATATnoY 24 C W K 302 

— 0 XL r 18 (2) (1882 Code s 1S4>— 

Set O XI R 13 

1 L B 38 Calc 428 


CIVIL PROCEDDBE CODE (ACT V OF 1908) 

—contd 

0 XI, T 21— 

See s 32 6 Pat L J 550 

■ . ■ I- ~ — ProetduTt — PUmiig 

under euepieton of suppressing documenU relating 
lo the matter at issue — hismissal of suit Where a 
plamtiS had given the Court strong grounds for 
beheviog that ho was keeping out of tho wav 
documents which would throw light on tho subject 
matter of the suit but there had been no order 
mado for discovery or inspection of documents 
it was 7i«W that the Court was not justified in 
dismi^ing the suit purporting to act under 0 
Xr r 21 nf the Code of Civil Irocedure. 3 ^«iias 
Lall t Scn.TAK SiKOH (1915) I L R 88 AU 5 

0 Xn, r G (1882 Code ss 138 

and 140) — 

Sre Co'nnssiov Aoivor 

I L R"'45 Calc 138 

— — Beld in a caso where 
tho written statement taken ns a whole could 
not be regarded as an unamhiguona and unoondi 
tional admission that Ps 9 6J5 was duo to the 

E lainti? that tho same could not bo recovered 
y the pkintifl by an application under 0 ’kU 
r C of the Code of Civil Procedure Held also 
that there must be a clear admission that th' 
money le due and reeorerablo m the action m 
which the admission is mad^ Zandergan r Feast 
34 II P lSng)651 followed Koramail Rau 
B lIXAT t WoVOILAt PAl,lilClUir» (1019) 

25 C W i: 1017 

0 Xin T 1—1882 Code SS 138 L 

140 

^<e Wahouepav Law— Mahriaob 

1 L R 45 Calc 8?3 


0 xm r 4 (1882 Code s 141)— 

See 'MAnoiifiDAJf Law — Got 

I L P 38 AU G27 

0 XIV r 2 (188~ Code, s 146) 

—Scop® and appltcatwi of rttle—Issues of lav 
<fef'T»Mrtat*on o/ in the beginning^P 4 O I//— 
Suit ly ^amt in represctilalne capacity character 
of jdaintiff if should be staled in eau e tille~ intend 
frtcjit of ^aintiff by Icate of Cojrl effect of On 
lhe3(HliJ«U 18S0 tho plaiatiS wna declared to bo 
a disqualified piopiictor and the Court of Wards 
took charge of her e tate On the "th Juno 
1800 by a IcSala tho Court of Wards old to the 
father of the defendant all the properties in suit 
except two m-uz-s By a further lobah dated 
11th Februarj 1001 the two mauzaa were siml 
laxly convej-ed On the Ist August 1911 the 
Court of Wards released the property of the 
plamtill from its charge The plaintij on SIst 
Alav 191- sued for n declaration that the two 
lobalas wCTo invahd and for restoration of posse 
sioD of the properties concerned As regards 
the two mauzas sold in 1901 the plaint originally 
did not show in the cause title the character in 
which the plaintiff sued although the body of 
tho plaint and the prayers made it clear that she 
sued as the shebait of certain idols Subsequently 
with the leave of the Court the cause title 
was atnendecl eo as to show tiiat the plaintiff 
sued on behalf of herself and as shelail and the 
necessary amendments in tho body of the plaint 
were made On the application of the defendant 
the Tnal Judge tried the issues oi law first and 



( Sli ) 


DIGEST OF C^ES 


( 814 ) 


CIYU. PROCEDURE CODE (ACT V OF 1908) 

— contd 

0 XIV r 2 (1882 Code s 148)— 

eonld 

di missed the suit Held that the application 
o£ r 2 O Xn CiTil Froeedare Code la not 
confined only to ci ea m which the issues of fact 
had not been settled. The rule al o applies to 
ca es where the Court has not postpraietl the 
eettlement of the i ■tics of fact and the course 
adopted by the Trial Judge in disposm" of the 
n ues of law was not illegal That O VII r 4 
does not require that when the plaintiff sues 
in a reprf entative capacity that fact should be 
stated in the cau c title of the plaint although that 
IS a convenient place to state it The amend 
ments made in the plaint by the leave of the 
Court could not m any view amount to an addi 
tion or sub titntion of a new plaintiff within the 
meaning of s 22 of the Limitation Act That 
Art 91 of the Limitation Act had no appbcation 
to the suit iQ so far as it was lostiiutcd by the 
plaintiff as eMlatl of the idols Kuafmoki StKon 
t Au ilEEKZA (1916) 19 C W N 1193 

0 XIV r 5 (1882 Code B 149)— 

" ■ Aniindmtnt-~<xUnt of 

court » fovtr to alter jramt of *uif— #uf< for titcfton 
on gre«n<i c( icrong/ul posKsswn— decree auardmg 
rent Icgahlj of The courts power to alter the 
frome of a suit is co ertcnsire with the power 
that It bos to mahe amendments under r 3 of 
0 XIV of the Code of Ciril Procedure IfKW 
The court cannot convert one cause of action into 
a different cm o of action TThere the pltintiQ 
Bued for a declaration of his title to the land id 
dispute and prayed (1) that he might be put into 
pos cssion thereof by ousting the defendants 
and (2) that be might be awarded mesne profits 
by way of damages for tiio and occupation for the 
period doting which the defendants had been 
in wrongful posse sion of the land htid that the 
conrt was not competent to give a decree against 
the defendants on the basis that they were tenants 
of the plaintiff and liable to pay rent to him 
Jeaiu SivoH t PiBTni Natit Sahw 

2 Fat L J 69 

0 XIV r 8— 

Ste Adjhvistbatob Pemdi-ntb LrtE 

I L R S9 Calc 687 
— The Court cannot 

where there is do agreemeot as is ludi ated in 
O Xl\ r 6 of the Civil Procedure Code go 
outside the allegations in the plaint m order to 
decide an issue as to whether the plamt discloses 
a cau 0 of action Ksnmsn Ciia>dra Acharya 
C norrrnnni t Ossio-vd Beebee (lai") 

16 C W H 516 

0 XVI (1882 Code ss 59 78)— 

— O XVI r 4— Safe of fmmotealU 
properly in <«ei//ion of nil order for payment of 
erpenset of tcilnes ofS 36 teope and 

effectof In a certain suit thcplaintiffwasordered 
to pay a certain sum as expenses for ono of his 
wUnc cs The order was executed and certain 
immoveable property of the plaintiff sold in cxecn 
tion The present suit was instituted for a dccia 
ration that the sale of> the immoveable property 
was without junsdiction and illegal Ifrhf— That 
the sale of the immoveable property in execution 
of tho order was illegal 0 10 r 4 is not to bo 
treated as a short and summary procedure for 
rcaluatlon of the expen cs of a witnc s xa addi- 


CIVIL PROCEDURE CODE (ACT V OP 1908) 

0 XVI (1882 Code ss 59 78)- 

eonfd 

tion to other modes of execution of orders under 
tho provisions of s 3G of the Code That section 
docs not male any order capable of execution 
which was not so before The section only means 
that the procedure prescribed for execution of 
decrees shall apply to execution of such orders as 
can bo executed under the Code There b mg 
a specific provision m that behalf in 0 16 i 4 
the amount ordered to be paid ought to have been 
levied in that manner and tho immoveable pro 
perty of the debtor could not have been put 
up to sale 3 Id Wabish Sadaiae t Rahamav 
A ti Meath 26 C W N 877 

0 XVI tr 10 12— Fine for von 

production of documents condiliont to be fulfil d 
before tntpostni; fine— Duty of Courts and Settle 
ment Officers to etnctly follow the law rtlaUng to 
issue and sentce of summons 0 XVI r 10 oftha 
Civil Procedure Coda does not apply where thero 
has been no summons upon any body to produce 
tho document and no order unde r 12 can be 
made until the procedure laid down m r 10 has 
been followed where that rule apphes Tho Cinl 
Court and partitulatly tho peripatctio Settle 
ment Courts which caose a large amount of di* 
turbance to local intcrestt cannot be too careful 
to follow the provisions of law strictly as regard! 
summoning penons and do<.uments before them 
NaDADIP ClLlVDRA N AVDl t TUE SuCBZTAIlt OF 
St^te for India HDIG) 20 C W N 511 

0 XVI r 12 (1882 Code s 170)- 

Ste 8 141 25 C W W 560 

0 XVII (1882 Code s 16C)- 

See 0 \M R 16 5 Pa' L J 390 

0 XVlEr 2 (1882 Code s 157)— 

See DisirrsaiL foe Defaclt 

4 Fat L J 712 

0 XVIl rr 2 3— 

Set Crvn, ProCEDcrr Code (1903) 0 

I\ R 13 I L P 41 Mad 230 
Ste Dismissal roa DEFAn-T 

4 Fat L. J 277 

S « Ex PARTE Decbef 

1 L R 41 Calc 956 

0 XVn r 2. 0 IX r 3 and 0 

XXXn. P 3 — idjourntJ heanng~riainl (Js de 
fault — \o« appearanet of defendant — DumiAsa^ of 
suit — Fresh «ui on the am' caus of aelion Tbo 
plaintiils filed a suit against s vcral defendants 
one of whom was a minor who was not repres*nted 
in the suit os no guardian was appcrntel for him 
\t on adjourned hearing the suit was dumis- ed 
for plaintiff s default The plaintiffs hanng 
again eued the minor defendant alone on the 

came cause of action -—He^i that tho di-m al 

of tho first suit did n'>t operate as a bar to the 
maintainability of tho second suit i neo the erdrr 
passed m the first snit was a nulhtv ai between 
the p’amtiffs and the mino d f-mdant DiAitJ 
r Vaxeta (1919) L L R. 44 Boa 767 

0 XVIL r 3 (18S2 Code a 15S)— 

Ste Dissir^ "*S.“ D-tauxi 

\ 4 PaL L. J 431 
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( S12 ) 


CIVIL PROCEDURE CODE (ACT V OP 1008) 

— contd J 

O XI r 14 (1883 Code, s 130)— 

Discovery — Ofgh Court — Pov^ to interjert tctth 
%nt€Tlocvtory order under the Charier Act (24 and 
25 Fic/ c 204) e 15 — Order for dtaeoiery 
— Poxcer of Court hoto to he extrc%»td — Order 
before xssues framed or tcrtllen etatement filed — 
Jitght of inspecting parbj to tale eo/nes and 
notes Order for production of documents can 
be made under r 14 of 0 XI before the issaea 
have been framed The order must no doubt 
be limited to euch documents alone as relate to 
matters m question in the suit and the Court 
must consequentlv before it makca the order 
determine for the purpose thereof what are the 
matters in question in the suit and this may 
well be done even before the i sues have been 
framed- Provided this is done an order for pro 
dnction of the defendants documents may be 
made at the instance of the plaintiff even before 
the written statements have been filed. Union 
Banl of London v j/aniy 73 Ch. D 230 4vgus 
(invs V Lerniels 16 Ch D 13 referred to A 
party cannot obtain a commission for the inspec 
tion or production of books or pipers in order 
that he maj ransack them for evidence to make 
out his case A party cannot a k for di coverv 
with a new to s certain the evidence on which 
his opponent s action or defence re ts But if 
the doenroents are material to tho applicant a 
case it IS no objection to their production or 
inspection that they relate to tho ease of hi 
adversarj The Court in ord nns production 
should bj its order specify the time and place of 
in pection and give direction as to the manner of 
inspection The Court canno delegate the exer 
CISC of Its power of requiring the prodoction of 
any document nnder the rule to a Commissioner 
The party who Las obtained an order to inspect 
documents mav take notes of their content He 
has a1 a the right to take copie but on appliea 
tion to tho Court There is no possible ground 
fo' controversy that if the High Court is satisfied 
that an intcrlocntorv order of the description now 
before os has been made without junsdictioa or 
under such circumstances as are liktly to cno e 
irreparable Injury to one of the litigants tho High 
Court has ample power to set matters right under 
P It- of the Charter Act Dhapt\ Ram Pershad 
1 L B 2 CaU C87 referred to Goncfna Uoiuk 
Dis r IvrvJA BEHAri Dtss (190«) 

14 C W N 147 

0 XI r 15 (1882 Code s 181)— 

Inspection of Plaintiffs doctimenls before filing 
iCTilten statement tchen aUoiced — Citil Procedure 
Code ( lc< 1 of 190S) O Til rr 0 14 O 
XI r 15 — Doetiments iisued uponand dccHwient# 
relied on— T’ k/ci of Engh h High Court O 
XXXI T 14 There is a di tmctlon between 
documents sued upon end documents relied 
upon bv the riamtiSa. Under O XI r l«f of 
the Civil Proeedcre Code 1903 the Defendant is 
not entitled as of right to have inspection of the 
documents rcLed upon bj the Plaintiff before 
filing his written statement Pam Djal Saltgram 
V Aurfittrry Ball^lshT^a 1 L P IS Bom. 368 
(ISOS) not followed CiiAimMULL Go'JEsmnJix 
t Unx-SRAJ OAjrATATnoY 24 C W N 302 

0 XI. r 18 (2) (1882 Code, ». 184)— 

O XI n 13 

I L R 38 Calc 428 


CIVIL PROCEDURE CODE (ACT V OF 1808) 

— contd 

— 0 XI r 21— 

See s 32 6 Pat L. J 550 

■ ■ P raced ure — Plaintiff 

under suspicion of suppressing documents relating 
io the matter at issue — hismtssal of suit TVTiere a 
pL.mtiff had given the Court strong grounds for 
bebevmg that ho was keeping out of the way 
documents which would tlirow light on the subject 
matter of the suit but the'© had been no order 
made for discovery or inspection of documents 
it was held that tho Court was not justified in 
dismissing the suit purporting to act under 0 
XJ r 21 of the Code of Civil Procedure. Kisms 
TiAll t Sui-TAK Sn-on (1915) I L R S8 All 5 

0 xn. r 6 (1882 Code ss 133 

and 140)— 

See Co-onssioN AG2>cr 

I L R-^S Calc 138 

Held la a ca 0 where 

the written statement taken as n whole could 
not bo regarded as an unambiguous and uncondi 
tional admission that Pa n 6J5 was due to the 

E lsintiff that the same could not bo recovered 
y the plaintiff by an application under 0 XII 
r C of the Code of Civil Procedure Held nl o 
that thero must be n cleat admission that tho 
money is doe and recoverable in the action m 
which tho adou sion is made, Landtigan v Peas* 
34 W r (Eng) COl feUowed IvoSAaiirL Piu 
Biu-av t ^Ie^CILlt Diuuciusn (1919) 

23 C W ff 1017 

0 xm t 1—1882 Code ss 188 & 

140 

See MiBOUEni^ Li'sv — M aupube. 

L I R 45 Calc 8-3 

0 xm, r 4 (18S2 Code s 141>- 

Scc SUnouEDAif Iaw— G irr 

I L r 88 All 627 

O XIV r 2 {18S3 Code s 143) 

^-Scope and apphealioi of rule — Issues of lair 
determination of «n the beginning— P O \JI— 

Sait by jilaint m «pre#en<afi« capacity charaeter 
of plaintiff if should be stated in cav c title — Amend 
merit of ^ainltff by kate of Court effect of On 
the 30lh Julv IbSO theplamtiff was declared tole 
a di qualified propnetor and the Court of Mards 
took charge of her estate On the ”th June 
1S80 by ft tdbala the Court of Wards sold to the 
father of tho defendant all tho properties in suit 
eicopt two m uz s Bv ft further Idbala dated 
Ilth Fcbniarv WOl the two manias were sjmi 
larly convened On tie 1st August 1911 the 
Court of ^\ards released the property of the 
jiIaintiT from its charge The plaintiff on 31st 
May 1012 sued for a declaration that the two 
loLalas s\«r« invalid and for restoration of posSC 
sioQ of the properties concerned. As regards 
the two mauzas sold u 1001 the plaint oricmsUv 
did not show in the cause title the character in 
which the plaintiff sued although the body of 
the plaint and the prajers made it clear that ehe 
sued as the shebatt of certain idols. Sub cqncntly 
with the leave of tho Court the cause title 
was amended eo as to show thst the plamtiff 
sued on behalf of her*clf and as she'ait and the 
aeces-aiy amendments jn the body of the plaint 
were made On the application of the defendant 
the Tnal Judge tn^ the issues of law first and 
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CIVIL PROCEDURE CODE (ACT V OF 1908) 


0 XIV r 2 (1882 Code s 140>— 

conid 


CIVIL PROCEDURE CODE (ACT V OF 1908) 
—eonid 

0 XVI (18S2 Code ss 59 78)— 

eanid 


djsmi ed the snit Ildd that the application 
o! r 2 0 XIV Civil Procedure Code » not 
confined only to cises m which the issnea ol fact 
had not b cn settled The rule al o applies to 
ca cs where the Court has not postponed the 
settlement of the i ues of fact and the conise 
adopted by the Trial Judge in disposing of the 
jssnes of law was not illegal That O MI r 4 
does not require that when tho plaintiff sues 
in o wpre entatire capacity that fact should be 
stated in the cau e title of the plaint although that 
is a convenient place to state it The amend 
ments made in the plaint by the leave of tho 
Court could not in any new amount to an addi 
tion or sub titution of a new plaintiff within tho 
meaning of s 22 of the lumitation Act That 
Art 91 of tho Limitation 4^ct had no application 
to the suit in so far as it was instituted by tho 
plaintiff as htlatt al the idols Kuahmoki Sikoh 
i Wasit Ali jUnmzi (lOlo) 19 C W N 1193 

0 XIV r 5 (1882 Code s 149>— 

■■■ AmeaJmenf— earteni of 

court a poatr to allcr frame of autl — autl for eitcfion 
on jroun^ of wrongful posaeasion^^teree auardtng 
rent I gahl’j of The court a power to alter the 
frame cf a suit is eo extensive with the power 
that it h..s to make amendments imder r 3 of 
0 XT7 of the Code of Civil Procedure 190S 
The court c-nnot convert one cause of action into 
a different cause of action IMicre the phinliff 
sued for a declaration of his title to the land m 
dispute and prayed (1) that he might be put into 
pos esBion thereof by ou-ting the defendants 
and (2) that he might be awarded me no profits 
by way of damages for use and occupation for the 
period during which the defendants had been 
in wron^ul po ession of tho land htU that the 
court was not competent to give a decree against 
the defendants on tho basis that they were tenants 
of the plaintiff and liable to pay rent to him 
Jeabi bi\oii t Prarni Nath binu 

2 Pal L J 69 

0 XIV r 6— 

See Ad nviSTBAXor Pekdevtb Ltte 

1 L R 39 Calc 587 
■ — . The Court cannot 

where there is no agreement as is indi ated in 
O XI\ r 6 of tho Civil Procedure Code go 
out ide the allegations m tho plaint lo order to 
decide an issue as to whether tho plaint discloses 
a cavue ol action l\siiiiisn Coasdsa Acsubya 
C noiniirrBi r Ossiovd Beeoeb (1912) 

1C C W K 518 

0 XVI (1882 Code ss 69 78>— 

0 XVI r 4— iSofe of mmotedble 

froperl j in erfcii/ioii cf an order for payment of 
erptnaes of tcilneas Icgoittij o/— S 36 scope and 
effectef In a certain euit theplaintiffwas^cred 
to pay a certain sum os expen cs for oao of hu 
witnc scs The order was executed and certain 
immoveable property of the plaintiff eold in excco 
tion Tho pre ent suit was instituted for a decia 
ration that the sale of, the immoreahte property 
was without jurisdiction and illegal Held— Tb»t 
tho sate of the immoveahlo property in cxecntion 
of the order was illegal, O 10 r 4 is not to bo 
treated as a short and summary proeedore for 
icalmtion of the expen es of a witnc s in addi 


tion to other modes of evecntion of orders under 
tbo provisions of B 36 of the Code That section 
does not make any order capable of execution 
which was not so before The section only means 
that tho procedure prescribed for execution of 
decrees shall apply to execution of such orders as 
can be executed under the Code There beinj^ 
a epecific provision in that behalf in 0 16 i 4 
tho amount ordered to bo paid ought to have been 
levied in that manner and tho immoveable pro 
perty of the debtor could not have been put 
up to sale Md WABisn Sadayar t Padamak 
Au Meath 26 C W N 877 

0 XVI tr 10 12— Fine for non 

produetton of document* eondiliona to he fuIfUcd 
before imposing fine-~Duty of Courts and Settle 
ment Officers to stnethj follow the law relating to 
tsaue and semce of summons 0 XVI r 10 of ths 
Cml Procedure Code does not apply where there 
has been no summons upon any body to produce 
tho documents and no order under r 12 can bo 
made until the procedure laid down m r 10 his 
been followed where that rule applies The CimI 
Courts and particularly the peripatctis Settle 
ment Courts which cause a large amount of di 
(orbance to local interest* cannot be too careful 
to foQow the provisions nf law strictly as regards 
summoning persons and documents before them 
Nadaoit CnA'iDTA Navdi t The SconETArt o? 
State ror* Ivnu 'lOlC) 20 C W N 511 

0 XVI r 12 (1882 Code s 170)- 

See s 141 23 C W K 5G0 

0 XVII (1882 Code s 158)— 

See 0 \XI r 16 5 Pa' L J 390 


0 XVIL r 2 (1882 Code s 157)— 

6 «e DisinsSAL for Default 

4 Pit L J 712 

0 XVII rr 2 3— 

Set Civil Pkocedcre Code (1003) 0 
I\ « U I L P 41 Bfad 286 


See Dismissal roc Depaclt 

4 Pat L J 277 

See Ex PARTE Decpee 

1 L R 41 Calc 856 
0 XVn r 2 0 IX r 3 and 0 

XXXn, r 3 — 4if;ourned heannq—Plamt fjs de 
fault — \oM oppsarnnee of defendant — Dumissal of 
suit— Fresh eiiil on lie eam^ cause of action Tho 
plaintiffs filed a suit against several defendants, 
one of whom was a minor who was not represented 
in the suit as no guardian was appomted for him 
At an adjourned hearing the suit wa.s diimis e«l 
for pdaiAtiff t default The plaintiffs haTiO" 
again sued the minor defmdant alone on the 
saiuo cause of action —Uell that tho dunuaial 
of tho first suit did not operate as a bar to tho 
maintainability of the second suit since the order 
pasiicd in the fit«t suit wis a nullity as between 
the plaintiffs and the minor defendant Daju 

e ^AKETA (1910) I L R 44 Bom 767 

0 XVU r 3 (1882 Code s 158)— 

See Disiii AL FOB DzFirtT 

4 Pat L. I isi 
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nnL rSOCEDTTBE CODE (ACT V OF 190S) 


O sm. r 3 (18S2 Cod s 158)— 


Cira PROCEDURE CODE (ACT V OF l^OS) 
— eortJ 


0 XVH, r 3 {1882 Code s 158}— 

eorSJ 


1. procedtrt — Order fjr 

to apjear tn/fi tniw ct fi <j3n»d htcnrj 
•—Ikjaji! of plu’iliTi 1 a — D>m> «al of 
r»l Oa the da c toed fo the heannj of a 
toit tt“ parties acd thej witctaaea wet© iw«ent 
fc<'t a there wa otnepro»p«t of a cozoprozaM 
the hemns was adjooiTi*d, Oa the adjoamed 
date the pUmtiS were pre^^ ba thu 
ntae'^es, thottth gnjwrio&ed^ did oat appear 
The pUintiSs did no «pplr for aa adjoamment 
no* did tbev the Coart to eafo-^e he 

a tendance of their xntn*' ea cade O XVI, 
t 10 of the Code o! Civil INiecdore 10d-» and 
the Coart, artin; apparen Ir aad*^ 0 X\'n, r 3. 
of the Code di'sii-'ed the siut Th* plamtif* 
eppealed and tbe !>• ni.t Jod^ deaLca wi h 
the ca-e as if the plaiatiS« had made <1 fault 
in appeanag remit e^l the ev-t. to th" fir Conr* 
to be disposed of ateordiaa to brr Ht*J th* 
the proeedore of the Di tn Jcl e ws e*to"eoc» 
he hoald hare proceeded under 0 XLI r 2" 
to direct the sdrsi^oo of fre^h eviden e aad 
*ade 0 XLI r -,0 to eeler th i q« fa nal 
to the Court o! firtt instan'e Pe'Cantin — 
•*V»tretMdthepTc ea Cod*' weihink 11 lean- tL* 
Coart a tk.c«t3«i to p oce*d at once when w« 
eea.es bare (ailed to attend if from aav cir na 
ataaces before it has rea oa to believe tba the eri 
dniee of seh defioUins witcev ©, m euterial aad 
that the witnes ea are d<*faal me It wo^d be for 
the tntB*<»ea to howihatth'T a* ence re ted on 
Uvfnl exeo e Pali Naiarv t>rBC r Jii,t>co 
(Mil) I L. P S3 AU 600 

2 } t ^ 

gut diimi jf O’* « t) ~F fy t> - » » — 

Pnifsdere At an adioaroed fc ana^ ©1 a iit 

to the Court of a 5Inn il the plaiatifi were 
BO pre«ent and their pleader intuaated to tb 
C<3art that 1 e bad no m troe loa* 1 c> oa 
with the < atje This «at wn-S tbmvp^i dx.m '“d 
under O XVTl, r 3 o* the Code o( Civil Proce- 
dure 190'S on the ground tha the cviiai was 
not pwred. The plsintifi then made an aopli 
cat on for reetorstioa under O IX t 4 lli* 
Jlun-if dismissed the anphcatioa and hu ord*- 
was nffirmed bv the O’ net Jod-w SeU on 
applies ion tn ren io*i bv the pUintiS ths' no 
tevi. oa la v T he ait havnsc: beea di-»sn'»*d 
CEd» O WU r S. of the Code oa the lae'it 
plaintiC remedr \ra« br war of apieol 
arain t the Mna.J's decree Pro oS v 

Aand Kxa'oTt I L R. Alt €' followed 
Carru Bjbi r Caa-iTa (MU) 

I I*. P 34 All 123 

3. PnetdvriSutl partiaQj 

ieari I'Bidi'w oi fo default I caje plotnttff 
trasaolindpontion to contiav if inierert 

rtietrt of Bty\ Court 1 plaintiS whose case 
been partly heard failed to con jane the i»n>*ecnlion 
of it, not because he wx htd to do o. but becas e 
owing to ratioM di&enltiei connected with th* 
•bsence of his ^ader sad of »otae of hu wi neues. 
he thought that he was ensile to p *cict c d fnrthe 
with ih Thereupon the Court an erdw 

dismi-smg the suit for deunit. SeUt that 
the Coort should oot h*re dumt -ed the suit 
“ iot delinli,“ bat ahonld have demded it S3 best 


I could 03 the men*? snd oa th* then 

l>efo*e t Bodsm v Ac.^a .hinnl I Pu P Sf 
Alt ]9f referred to The circumdan^es o* the 
cs s CO* ituted a caitu o"ii# vi «o far ss the 
Cod* of Cinl Procedn-e was coa'erced bat the 
H»_h CoJrt Ltd loheimt power to ente'^sin sa 
appeal ssrsin t the decision o the Court below 
thosab DOS* w« «pec n alJv p-or-Jed to 
ScKser Katsi r Raj, Lotan Koesi (ISM) 

L L. R 41 AIL 663 

0 sni, r 3 0 rx, r s— kite 

1 uea hsd been fesaed tbe 4 h 3Iav was fixed 
fo fceanrg Sjb«*qc»ntlv plain iff apn’ ed to add 
certain mmo de endan t- h Jane was fixed fo 
appotn taen o^gnardian oi A <n Plainti*havi 2 g 
failed to bl* prtce s lor e^vj*© oa guardian su. 
was <1. misled. Edd tha the coat* *honld have 
deal withthe m-unde-O XVll r Sand the'sfere 
thc'c was no reijai m a In a »ni on a mo** 
gage against the exeenttnU and members of join 
faTBi’T'nho bad porcha ed tb* eqo r of redeop 
tj a «x ep thecniniLoD brU viva badfo'" 
coo jojider \ p<*Ji of law no sc”«d in tbe 
Lowe Coni' can be ruL-ed u> 2od appeal if it 
doe ro require a ide-atiou c f tb erideaceaad 
i L* ed on the fiadau of rk* Lotee Coat* 
Saarsa \«»n. Rajia-iw v Sen Lax. Saba 

5 Fat L J 6n0 

.. 0 Sm, r 8 Seb IE Q&lSs&l 

SS^Pj'f’it I or^i ri.-! n~o »v e/ at— 4rti 
j - ^ I nin7/»r; fo cef— 5a re l^rred 8y o ce 

r r to rtf r Po- fr of CuJrt fo p*oe fd iri h *»* 

ui The plaint i** and d* eedan who we’w 
p. nner* d- olved the pirtcer bip hv an 8gT*« 
men ae « thete-a of whi h was that ce-aia 
cist e*'. <j{ i«Qtjnt ho-ld b* referred to the 
d»<.i an of two Tt..nioJ pe'«oas Thereafte m 
spite jf tbu agreora a the p amtifi filed a ait 
which was ub eq-entlr s ared unde para IS 
of th* ecoad e h*duV o the Civl rtoi-edurc 
Code I*'0< to eaabe the part e to re *• thei 
di p.. etothe «rb t*atiDnofthetwoar'f*d person. 
Os* uf the e pcr'cn- bower?' bating been found 
cnwilLcs to set and tie arl ration app'onng 
unp jcticab’-* th* pliin*in rren .ullv appbed for 
removal o! *av Tb* Coirt however wilhoat 
rercovi'S the tav p r ocee d ed to dec d* the sit 
upon th* ns enals be ore it purportisg to 0 
cade O XTII •• 3 of the Ciwl Pto~ed-re Code 
and held tbs the suit was liro?d hv the 

arreeme'-t torefer Tbe pbinti5 havirg appealed 
to t>-e Iti^b Coart HeM tha the ni was no 
t-srred bv th* screeaeat to fefeajo atbi rajoa 
tvteawaofthoprovs lonaofpara 2jotthe ecoad 
ecbednle of tb* Cinl Procedaxe Code and that 
th* Coart bojJ I have removed the sv srd 
decided tb* nit on its aent LmtAV r 

MAyirviTH (('•-l) L L. R 45 Boa. 1181 

0 XVm X 2 (ISS2 Cod* K. 

aad ISO)— 


0 XVnL r 5 (1S«2 Cods S, 182) — 

5m Dcrosrrrov L L. R. 40 Calc, SOo 
5« PtoAt Cone, ISCG. m 193- 

L L. R- 1 L»h- S6l 
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DIGEST OF CASES 


CmL FROCEDUBE CODE (ACT V OF IMS) 

— eontd 

0 XVin, rr 5 6— 

Se« DEposrrio'T I L B 45 Calc 825 
See Cbimi’Cai, Peocedtoe Code (Act V 
OF 1898) «s 239 43 4‘»C 439 

I L R 42 mi 561 

0 XFin r 18— 

See Co otrvzHs I L R 89 Mafl 501 

0 XIX, r 3 (1882 Code s 916)— 

See ArnDAvrr I L R 37 Calc 259 
14 C W ff 152 
— 0 XX n 1 2, 3 (1882 Code s Wai- 
ves JuDOME'TT I L R 48 Calc 07 
■ ■ Judgment tmwen 

eijred and dated iy truelJudge pronotenetd tn hn 
ahsenc* hy Judge i« charge — Act vheth r a nuttttg 
or xrreQulnritg — Hauer of irre^ulari/T — Prtfuhcr 
proof of tf necesseiry — Cuil Proeedaie Code (Act 
I of 7905) « 00 — Object of prounone rehlmj 
to delnery of judgment The provuion* of the 
law relaliDft to the delivery of judgmeots have 
been framed for thi> benefit of the parties litigant 
and their contravention is an irregulant} curable 
by consent or waiver The fir t Subordinate 
Judge having heard a case resened judgment 
on fith Slay 1915 On 29tri Ifaj 1915 he wrote 
aigued and dated his judgment and on 3Ist Ua> 
1915 during his absence from head<^uarteiA the 
second Subordinate Tudge wbo was m charge of 
the first Court delivered that judgment JleU 
— That the judgment was not pronounced dated 
and signed m conformitj with the reijuirements 
of the Code But the error did not constitute 
an UlegMity which nuhified the proceedings 
It was an irregularity whuli coull bo waived and 
was waived no obiection having been fal sn at 
the time the judgment was pronounced. If 
an act of the Court was without jurisdiction 
or infringed a rule prescribed on grounds of pnblic 
pobcT tlio proceeding became a nullity if it was 
on the other hand only an irregular exerci e cf 
juTj diction a contravention of rules framed bv 
the legi lature with a view to afford protection 
to the individual litigant he might waive the 
benefit thereof and would not be entitled to obtain 
a reversal of the decree eveept on proof that tJ o 
merits had been affected The puipose of the 
rule which has been infringed has to be rvamined 
in order to determine whether the infrui^ement 
IS an irregularity only or an lUegabty nullifying 
the procertiDg Fort Glosteb Jcte 5Ia^^rac 
TCKI^O Co t CltA\DRa KvitAR Da3 

24 C K 791 
0 XX r 2 (1882 Code S- 199)— 

Judgment— Judgment xcnilen bj the Judge vfo 
heard the ease ofler he had eea erf to be a Judge of 
lie eourl tn xihich the ease teat (nti and pronounced 
by his euece sor in o/’Ice ^ judge may pronoonc® 
a judgment written but not pronouneed bv the 
predecessor in office and this not withstanding 
that at the time the judgment was written the 
judge who wrote it bad ceased to be the Jnd'm 
of the Court m which the ca o was tried. Jhasant 
BiXari Gho hal v The Secretary of State for tnda 
in CollHCif 1 I P 35 AU 3SS and ^otyenrfra 
Jtalh Poy Chavihri v Ka lura Kuman ChainUu 
I L P 35 Calc 756 foUowetl LitiwaTi Kr^am 
r CnoTE •'INCH I E. R 42 AH 362 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

— <OB/rf 

0 XX r 2 (1882 Code s 199)— 

contd 

* - Judgment uriffeii but 

not dcluered before trantfer of Judge — Successor 
tn office eompelcnl to pronounce Itis oicn judgment 
Where a judge fi^ed a date for delivering judg 
meat wrote it out and placed it upon the record 
but was transferred before the date fived and his 
sncees or took a different view and debvered hu 
0*11 judgment Held that Ins successor m office 
was not obliged to deliver the judgment but was 
competent to prOTOunce a judgment of hfs own 
in tlie case In (he goods of Prem Chand Voonshi 
ii Ch D "S's followed, P Baler ^ ichola* 

V Paler I L P 21 Calc 3’' referred to 
LaCidiaa Psasad i Ram Kishan (1910) 

I L R 33 All 236 

■ ■ Judgment— Judgment 

unten by the judge tiho heard the case after kis 
transfer from the rfituioa and pronounced by hit 
successor tn office A judge may pronounce a 
judgment UTitten but not prononneej by hu 
predecessor m office and this notwithstandinx 
that at tb« time the judgment was written tha 
Judge who wrote it had ceased to be the Jud e 
of tno Court m which the es e was tried. Satyendra 
PtttkPoy Chaudhuri v Aarfiira fiTumari OhalwaUnt 
I Z B So -Calc “56 followed Basavp BntAsr 
GnosiiALt Secretari op State ron Indu (1D13) 

I L R 35 AU 888 

0 XX t 3 (1882 Code % 202)— 

S/e JoDr'iENT 5 Pat L J 147 

0 XX r 7— (1882 Code t 205) 

Set Execution op Dccrcs 

6 Pat L J 490 
See Lquiatiov I L P 37 AU 537 

0 XX r 11 (1882 Code j 210)— 

Cud Procedure OoJe (4ct I of 7995) 0 XS 
T 11 an I 0 XXXt\ r C— Personal dreree 
oijainst jMorfyagor — Covrfs discretion to direct 
payment b/ instalment — Judicial discretion— ieco I 
appeal la making a decree under O 34 r 
0 of the Civil i rocedure Code against * 
mortgagor j;«rsonalU the Court ninj direct 
the payment of the decretal nmonnt in instal 
ments under O Or 1 1 of the Code 
Whether or not the Court eierci eil a ound judi 
cial discretion in making the ord r cannot be 
reviewed in second appeal Batgobi I a i Phalli 

V Chhedtlal Aaha 11 C L J 431 di tmguished- 

Brninr Sckar Bavdafasitia r broersY SLaha 
TAOUDDE. (1911) 15 C W h 1033 

O XX r 12 (1832 Code ts 211 

S12>— 

Se PAnxmov L L. R 42 Mad. 29S 
See Res Judicata 

L L. R 41 Mad 183 

— — The Court that pas-es 

a deeveo for pev'C ion can sward mesre profi s 
notwith tarn! ng the amount thereof and a 19 
of th Bengal Agra and A «atn Cinl C urts A t 
does not bm t the power conferred bv this ordT 
on a Mon if DrysVATH *!sirAi r ifrv ainur 
JIatawati Kctb 6 PaL L. J 5S 

. 1 *^ ^ ‘^■^Notlce iLrecllv aenV 

bv judgment debtorfijfc ^“v to d wr ee ho’d*^ 
held sufficient ja “1 uo mesa- 



( ) 


OJ? CAStb 


( S2<! } 


CIVIL PROCBDUEB CODE (ACT V OF iS08) 

—ccntd 

0 XX,r 12 (1BS2 Coie ss 211 

213 ) — conid 

profits decreed. SnsjiBHo Natb Kncrisj xjn> 
OTHEES I SaTISH CaANDBA "MlTirA 

25 C -W K SSS 

0 X'V r 12 (2) XXI r 102 

and XXn c 10 and s 2 (11)— 

?ce Mesne EKoriTs 

I Ir R 59 Calc 220 

0 XX, r 14 {1832 Code s 214)— 

<5 e s HS 1 Pat i J 92 

bee PrEsroiTTiON I L P 44 Calc 675 

0 XX r 10 (1882 Codv s 215A)— 

0 XX r 18- 

Sce PiFTtTiON I L P 41 AH 207 

I L P^^SMad 296 

- -■ ’ — — J®nt> aao« — A ppeal — 

PrcJusirtf ^ dccice— *9u6««2u<Ht xn£c.rl«:a{<»/y order 
dmeitaru jor ireparaUon of fnal daiee 
In a suit for partition a prelitaioMy decree rrea 
passed and confirnted on appeal IVhca tlw ease 
vt%xA Isack to the Court or first instance Cot the 
passing oi h find decree that Comt psssed an order 
directing that actual putitioa should i>e mado 
m accordance with certain directions tbeoyrea 
hy li l^elcl that no appeal would lie »ga]as« 
5ueh aa order but vts property could be questioned 
m apfc&l from the final deere The Code of 
CiTil froCBdaco ccmtcmnlated the preparatioa 
of Cdly one prcliminarj decree and the order ta 
[ueseion ooufd not he regarded as more t^n an 
lateclocntory order eontaming <hrections as to 
the preparation of the final decree Biusix 
Itnc t YattUB Qasaw (li>U) 

I L R S$ All 159 

lgr<j. Tenanev Aei (// 

of 1901) e Si — Joint Jlmdu jamtly — i*arUtion — 
Ofcvpojicy hotUns — rxislenee of occujvncy Aotcfin^ 
«o lar to partitK/n Held that the presence o£ 
an occupancy holding as an item of joint family 
property is no reason for not elTectiag a partition 
*! the property as a whoie The Court can either 
gi-ve tie occupancy holdiag to one party tahmg 
from that party an equiTalcnt »a value ot if i6 
be found impossiblo to do this the Court can 
leave tlie occupancy htfilnig nadivided snetcly 
anahiflg o declaration that tie parties are cntitldl 
jointly to the holding Dwisaa. t Bam Pat 
I19U) I 1, R 36 AH ^61 

O XX r 19— (1882 Code 8 216) 

S e O \ m p 0 

t L R 42 Mad 873 

O XXI r 1 (1882 Cod* s 257)— 

u \\S r 03 A n w 

4 Pst L J 338 

See EsECtrjo'i 


~ — Bccrcf — Prijwienf of 

money ord reel in a decree — I ayrrent ordered on a 
fxtd dot — Dc’oj m wio/iny tnto C^rt 

ci«nj7 r< clo tny of Ccurt — Ja/rinii on |^e ooemao 

aa^< r ral rlause^ }et (\ of JS97} t 10 

^ decree provided as toHova Ihe 
riuntift i ui,j pav by the loth dav of Arm! 
t lie defendant Ps 10<3 11 the Dooeys 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

— confif 

0 xxr t I (1831 Code s 257}- 

conii 


are not paid hy the plamtiS as agreed npoa the 
propertv ju dispute will remam with the defen 
dants by n^bt of o-merslup and the plaiatifi 
trill have no right of ownership over the same 
The plaintiff cho'io to pav the money into Court 
and hndiog it dosed on the 10th, she paid the 
tnoBcj OB the I4th ipnl IS09 the diy on whioh 
th« Court re opened. A question harm^ ariseo 
uhcthei the pavment so made was within the 
terms of the decree ~—ll€ld that tho payment 
was properiy made for O WI r 1 of the Civil 
Procedure Code 190S mteaded to enact and did 
enact that pa-vment into Cuort was « vrJid com 
][Aiancc with tho decreo even though the decree 
direct d paym'^nt to the decree holder IViva 
MATD pAVJI t h.AT{r WAtAD MiTRJIJl (IfilO) 

I L R ss Bom 35 

— — — — Payment o( decree 

omoml info Coinf— Notice to decree holder—Casa 
hon of interest leAef^ r from dale of deposit or da' 
of eertice of notice Interest do s not cease to run 
m respect of a d crie debt depo ited in Court 
uatil the deciec holde gets notice oi tho deposit 
RAAfARATA 5lIANB0Qtri: t SOErSOTI % IlNSU.TAr-1 
MNA\SA (1938) I L R 4S Mad 676 


0 XXI r 2 (1882 Cede s 258)— 

See Civil Pbooedube Code 1831 a 2dS 
I L R S6 SZsd 857 
See CmL ProesntTB Cods 1003 s 47 
6 Fat L 7 837 
See DeKBHAS 4CRICtlXCR.4I.BE tsp iOT 
1579 s 71 7 L R 45 Bod 1X2S 

See ExECCtlov 


r r. r> Aft 




Set EszccTtcs or DcCRee 

I L R 43 Calc 207 


See Execcxidn pBOoa8»r\a3 

1 L R 40 Irlad 233 
See LnnraTrov t L R 45 Calc 620 
See Eegistbatiow Act lOOS s 1? 

I L P 43 :&Iad 688 

J ■■ — Cuff Proceinre 

Cade (Ac' J/l of ISS2) es SIl SdS-De »ea- 
Exeeniion—Sa'isfactioti of the dccree—Pajm ni 
or adi isimcRt nrt certified to the CojtC — Sub' juent 
frasdulenl A decree was compronuaed 

by the parties out of Court The payment 
however was not certified to the Court The 
decree holder having fraudulently apphetl for 
the execution of the decree Uetd tha*’ tla 
Cwrt bould not in the c’cetcisa df its duty under 
e 244 of tho Civil Procedure Code 1SS2 allow 

0 dent ease of fraud to be covered and cootlonei 

bp th« provi ions of s 2^,S cf the Civil I’rocedure 
Code 183" or O \XI r 2 Civil Jrocedaro Code 
190S RanJLTM^i a v Stan Laxnusn 

1 t P yt Som S'5 followed IfXKSA CodiUJI 
* Bbawa JoajU! (1015) I L B 40 Bora 353 

2 Exeivtion of decree 

•— JJfCW iKi ^alle by instaltnen^-^Payment of iiij/j’ 
Mend tud eeriifi^—Limitatton^Similaiioii Act 
{/X ©/ lOOS) Seh, 2 Aft 75- (7) The effect 
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DIGEST OF C4SES 
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CIVIL PROCEDURE CODE (ACT V OP ilDOS) 

— eonld 

0 XXI r 2 (18S2 Code s 258)— 

CQTti 

of O XXI r 2 13 that a payment made oq acoonnt 
of a decree and not certified to the Court executing 
the decree cannot be teeogniaed bv that Cburt 
for anv purpo e. IVliere therefore payments 
had been made towards Lq^nidation of an inst^ 
ment decree but such parmenta were not certified 
to the Court executing the decree it was AeU 
that limitation ran against the decree holder 
from the date upon which the first instalment was 
due Certified and recorded within the mean 
ing of 0 WI r 2 signify that the executing 
Court bemg ati fied bs either the d“eree holder 
or judgment debtors that a certain payment has 
been made in respect of decree has recorded the 
fi t on the execution file Oo^vl Chrnd v Bhtka 
12 ill L J and Eha]an Lai v Cheda Lat 
12 AV L J S2j referred to Zolfti Aomin 
CjnyvU V Fclamani Di.u SO C L J 1^1 dia 
eented from Cnmon Sixon t Ainu Snon 
(I'llG) I L P 31 All 204 

3 iiini show Ad 

(l\ of 1'>0S) tt 10 20 — Poymert fimiffl 

fios— Cerfi/fcafion o/ poynenl hj d e«< holdert 
— Sfjf ffi nl of pajmnt v app/irafion for txeeuUon 
of dtert \f t iffieitnt A decree holder m his 
apphcatian for execution of his decree notified 
to th Court that he had rcceiied a certain sum 
from the judgment debtor and relied on this 
paymea as sariQg limitation It was found that 
the pavment had m fact been made bp the jud, 
m nt acbto himself br wav of interest Ucli 
that tbo decree holder may either apply to certify 
pas ment before execution or may do so in his 
appLcation for execution of the decree That 
there was euffi i nt certification fay the decree 
bolder and under the circumitances it was not 
ne e sarv for the Court to record tho c itillcation 
anl 0 XXI r 2 did not stand m tho way of 
tho decree holder That in the face of tbo findin"' 
the fact of the endorsement and the question os 
to who made it and the authority by which it 
was made w re immaterial L.HiTiBiV'icssi 
Bici I 8A>cins Lil (1313) 

20 C W N 27*’ 

4 — Pajm nt not certi 

f d if may Ic lalen to tzlcnd h iitlalton Under 
O WI r 2 of the Cml Procedure Code ao 
adjustment or payment of a d cree nhiih is not 
dalv certified cannot be recognised by the Court 
for any purpose whatever < y for extending 
the time of limitation. KuTocLun Sabi \r t 
DrroA CnABo^ Kodba (191 ) 16 C W K 396 

5 4 ignmeit of 

dfcree for l/tneft of jud incnt-dcolcr — Ej^reniton 
Ij oMiyufc— Cud Proeelurc CoU (id X/l of 
1SS2) > 25S 4 held a decree ogam t C It was 

arranged between C aud D that P should advance 
tho dccreo amount to C ns a loan anl that on 
a lament of the decr-v; should be obtamed 
in the name o* I for the Kncfit of C Tbo decree 
was aecorJir'’ty ns igucd to D who applied for 
execution. C set up the abovo arrancement as 
a bar to execution B contended that eu b 
arrangement amounted to an adjustment of the 
decree and not being certified to the Court it 
could not le given cBect to under O VXI r 2 
of the Civil I rocedure Code lltU (their Lord 
ships differing) per Vomi Rini t J That the 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

— eoa/d 

0 XXJ r 2 (1882 Code s 258)— 

contd 

arrangement amounted to an adjustment of tho 
decree and not being certified could not be pleaded 
as a bar to execution The prohibition contained 
in O XXL r 2 18 not confined to eases where 
tho parties to the transaction adjusting the decree 
stood at the dato of such transaction m the rcla 
tion of judgment creditor and judgment debtor 
Per SumiAiiA At yah J That 0 XXI r 2 
doea not mihe unvcrtiSed adjustments mvabd 
but merely forbids effects being given to auch 
adjustment when they are act up as a defence 
to tho execution of a decree by one entitled to 
do so The section will not disentitle the judg 
ment debtor to prove facts which will show that 
the applicant is not tho real transferee even if 
the facts he relies on show that the decree has been 
adjnsted Tlie prohibition regarding uncertified 
adju tments will not apply where the adjust 
ment is made with a third party PoxvnsASir 
Nadar t Leichma'iav CnETtivit (1912) 

1 L R 35 Mad 659 

6 Fraudulent decree 

dilatned }otnt!j 1/ tt'v b othcrs-^idmission in 
fartthon sad b 'u.een brother* b'j one that decree 
fraulaUnl and that debfer rekofed upon paymenl 
of portion — Entnj of taUtfactien by the ether of 
Alt sAitr 0 if/ of dune ar discharyed by pijment— 
Appltealton to txe ute for Pte halaier — Exeeultny 
Court i/ ntaj act on the almtfsion il and S’ 
two brothers obtiincd a decree against B Subso 

uentiy in a partition suit instituted bv S^ against 

1 S havin^ complained tint 91 had not entered 
in tiio assets of the family property th decree 
against B S7 filed a written statement in which 
he admilt d that tho decree had been obtained 
by fraud OJ account of enmity b tween the 
brothers and B and tint B had been released of 
bis liabilitv und r it upon payment of Rs 200 
only out of the decretal amount Tho payment 
however wa certified m execution as made in 
part ssti tavtion ouU of tho decree, hubs 
quenlly Si died and S3 filed a certificate m eie 
cation admitting rc cipt of another Ps 200 from 
B and the full satisfaction of his half eharo of the 
decree aud then applied on behalf of tho minor 
sons of SI for execut on of tho alleged u-nsatis 
Ged bal'iQce of the decree licit that the case 
really did not fall under the provis ons of r 2 0 
WI Cml Procedure Lod as it was not a question 
of pat ment or adjustment of tho decree and the 
exocutiag Court wss justified in f jciag refunce 
on an admis ion sol mnly m*do by tho d“cre» 
bolder himself prior to the application for erecu 
tion in a suit in whi h th g nuinca ss of the 
decree was m i ue and in di miiSLig the cxeen 
tion petition on its basis Bibib Vli Bosib v 
S nisiR KciiAB Basu (191 ) 16 C W K 951 

7 iijue •nent of 

decree not cert fl d throu A afZ'j i f aui of d eret 
heifer — PemeJy of }udjmtrt-d^^ r — Lxeeulun 

Court if rviy rceojnis ad/iutTnenJ It is not ope-j 
to the Court of eiecntion to enquire into the fa t 
of a pavment or adjustment o' a decree whi h 
has not been cerfireJ or record'd as r-oyided 
m cL (f) of r 2, of O XXI Civil Pn>ccdare Col 
even when the condo t of the d*"~e« ho’l-w Is 
alleged to have been fraadaleat. GaliViar Panda 
r 5Ayin CArm \ai /•* C IP A tS) Bxmayyir 
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DIGEST or CASES 
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CIVIL PEOCEDtJBE CODE (ACT V OF loQS) CI7IL PEOCEDEBE CODE {4Cl V OF IMS) 

— -f 


0 SSI. r 2 (1SS2 Code s. SoS>- 

COT ^ 


O SSI, r 2 (ISS2 Old- a 2*S>- 


T J’-T-cv— 1 L. r 21 Tnr^-i 

F'-^ Kn- rn f’j*'--'/ v //an Zaj— an Fs^c^f 

1 L. F 2t B n o~i i- D'n L. P rt' 

tn 5'^*f It 1 or^a to tbe jadirc at-det 
to la j a e a raJ fo* diaar-s fp- fraad JJV*n'’ 
ranJ t S//;no Pc^-no if / Z. /L 

10 Cci ^>/ to] and tb- d - crte hc-Mer 

aJ-o xende'n liab e to j-wwiLn? n-d - tbe 

cnsysal la^r r ^o*n/ »i / L. IL J 

CcU J^S F T /;«-/. / Z. p w 2 

£.^r J/»'..V'5na- I 1. F 4 VsZ d'o P t 
P i-i3 3 I L, F. VaJ Jo; t/* vnier? 

tbe jndjsiKi -d b c fcavirz ap >ea'-d a** a-- 
tb- d-cr^ to b- esf-a ed oitMr»w tb- 

cp^a as ajjc-t*s-a eon« to tn a b“ 
d-CTw-hcId- and tb« fi t c' b a-ijc can 
a ed tb- \pp-Ei » Conr* and 

re^-d-d m i c^— // /» tb. aa *'*-L*n >on 

br tb- jni-na*' -d?'* o- ti b« Coar »a wb.'-b 
wa^ a^»^'C*n »f ap'iiM fo» bv tb- 
d*"'^ bcjid-r p-irin. 1 - aa uiTe isa a t> 
ti- fac* o' tb- adja >stnt tra< tn ob» aa-« 
03- B «a i."C4t M o tb- a‘'R_*aJ03 b* <•'« 

tb- Aoji^lia - Cca“ a-d tb- t»o an-b-a i-’s* 
teg-tie- eo~ i a*-d a rA“-s anc- »ith 

tb- p-on oa o' O SSI r — cL (I) aad th- 
*i o' tb- poTs-s* *boa.l btxe tw esqa.-ed 
tn 0 br i*- Cov 6*500 C 5-Ji> r Jazf'tur 
Koes (Void 16 C W S «23 

g — < I — - o' 

i er — r d o'un f / a - *-> ' /— £*-i» le- ■» J 

(IS 0 ‘ i i> 14 an /\* ( > If 

a jndjn'-c b c- p o-d parznen o- adjn, s-a 
b-ca t n- c I— Bp«a bed-cr— b'^'d ■») bJ 
oi djxs o tb- i»T-c*n c- ed u a-a b-'-r* t- 
ean c-rnfr pao-i-a bia tb- m-an^ ©* tb- 
nJ ba tb-r- »♦ c> oci-^f/^i-nr d.'Obib-r 
uaeo—d t_* I->— e- bold— Tt- 1 e- 

EST cendv |\irs-a anr t a* tmd-r Art ^-{®> 

e* tb- Seb. I c' tbe Linu a a Ac 11:* 

ajr\_'Jti«i f'- on tan £»- cad »i tza 

three xes'^ front t*- da e ca vb. i p»xm-n 
b*'*n 2 -n, d~* and tb- d-CT-c bo a— rajT oe'*irr 
parE,»a or sd a m-n ta b-i ay-I^.a ica *c- 
excon o"_ la ta i a ca.- tb- Conn ta pnc— 
to b-4» enirtc* x to t'-e p rc-a Saxisa 
E-ig B-x o ■^AT-AE Lui •» Pat L. J 159 

9 A H. of 

y*-*! dt rt'~4^f'> xrr a O ^jdi »* o* 

irrv’r* I N<c i /'"o c /-> os >c*» Ij 

d 0-0 *> W — iS ’oifom d y f fc ’ r omo^'e- 
of >w m « o' t'o find/ d (r*tl — S »* 

rci « -f , i Jo Co/rf r^t c* — 5 b op ica 

(>o« tn or 0 ion ly t-rd-x /cr ol I- 

<■" 1 end lor < >fT rrl /a— P- ix oa-oa O 

VXl r S Cirn rrocednre Codr mpr-».»5 to pai-» 
tioa dtrow wt-Kb p-oxi'e f ■“ tbe pajraen c- 
cenoT »s »rU a for etke- teucf, reeb «a * par*t 
tioa of laanorrab'e preportt' *ad to ad cjaaen s 
xrJi rfpa*d to «och prc/*r*v Sacb aa *dja.t 
Ecc canaot be r-oo'niite<l. taJenj c*Tt-£«d K 
reoordfd «s reoitnrd br tfce tide A’ £« »/ 
5c.‘«l V a P’l ABne/(73//). ;5 Jf L. T 

CJt fot^Krot-a S e (^loo Pa'O 
( 13 / J J IT \ d»- { A»?a ^^nr t 

J » nab k, (iS;,), •S It U J trt fcaowd. 

fft* lUo o B*i>K*tsava lUo 0®20) 
I I, K- 45 4*^ 


IQ — 4/ »•.- ni 0/ 

dxF' cr err’ J if C3H Ir r'C’^ rttrd *j Clar* 
ct— • 7 d eTo„ — E op *’ «r a pi y > fsr*»n 
i •*- e-"' J d"* rfw^ ’ — Z ip.* t/ can 

tr inroXoi fa naTi a c’ exp* a ■>n/ "» 

— Zini - i«n A'’ {IX ci 2 ^ SrS I ir’ 1 4— 

JoM** cn ; -f on e ~ 'o ' t> 5'*' 

o-s^ to*y o Si.'ieef e’.o i r 4 f e o*-' ? pmod 
<•' Aon« !'• ( A decrw b.' ' - ap-* -d fo- 

exe-iCioa oa *.• 1 Ttn:^ 1D12. Oa bebaJ cf 
ti- jcinmen* d-t ors cb e.* a trat ta^-a ca ti- 
2r ti Jone l‘»12 to ti- e2ev tha ti- ixr>* c^nll 
no be exEoc*ed ma^na b i had be*a adj's**ed 
ca tn* llji Fefctiarx I**)* and. tai— i* adja..- 
taos-, tie dec-ee tn'ae- bid az*-*d to a-c**' ti- 
jcdxra^ <i b us oe-'i^ jer-ta-J in al=-c 
Tij ad cr*~-n «a t .1 T-cc*d*.i _ r-o«.-iVd 
tn aVT- ) asi 2 o O SSI T 2. E 'i t-i 
a- ti- a’ja zl’X. t-d &•' b*e* reovd-d. tie 
Coar* es* atms ti- d-. -e* cec.d -o ** 

> tni— 0 SSL r _ ab-r 3. Tha etea u ti* 
a''-^'a '"x: o' tie 2” b Jne- tee*e t*ea oi at aa 
a*'p--'*t "a I - ti- i *3- o* c —to tij* d-crce 
ti'd— to boa- oa 5 *e »ir t^-e - 3 JB o-a _ecli 
n. be r*vo*d-d. t n t4— d b^ Lb a».os csd-* 
Art. l~4 t>‘ ti- J.ecoa’l s i-dsrf o' ti- r.-;. a 
ti a A*t. E V (., to ti* eoa « loa tit ti- 
d«rree-h'\.3er tannz o ta- aL-s-d 

ad a tram* r-’o red pins a la a-ervdians 
tb-— tt* i V- e^-ated an-t ta- Cooit wj bosad 
to d -* rin - Trt* b- ti-*? bal c" tad co le-ta 
.ji »d B. s— > tba t atzacea tn c earlv 
oficied to ti- p* n -a e ab r S anl th- 
d e.rt3* o* e '•re oaaa I* larok-d to bsJ-'t 
an eip—'j .a^a ~r p-oT* oa. J> zS9zx NjiTS 
s .^v«r e PsesEA- Na-s CVA—tartt (1*»15) 

19 C W N 6a0 


19 a) — Cfr*i 0 110 / 

C^prxnrriCO ofVCirt fid f f ' r— Zlf-» 5 111 
J (/X o' » 'lari Ar* i / cei JSJ— 
Peel'd© firti'o loi/ rceti' it/piyn tfr/ rxor'j 
f yr adfod i etrti o ii if c-n 

I- nod in t?e eppi'ofion /■>r ex»f 5 ion la a 
E:o>*na 3 - tb- p-elAn-T decre* was made 
laX' T 1912 acdtieEaild-c'e-ia Jinna-T l^dti 
la Aa-n_ I'^IQ tie d* -ee-io’d • apij*d f * 
esecnti<nj eo--b to e-^ap- from *-0 bar of 
ln-i » ion br re'-'once to a pjrir n ~ er*d 
bare l*-s mde br th- jcd-i-B-dcbt t ra 
O-tob-r 191 " Ti- lowe- Coafts d-at.'-d *=" 
apoA'aUoB for es-co i-m as ti- all—'l parra-n 
bad tri b--n cc’-Xed o r--'o*d*d cnic O 21 
T 2 B* tb- Ctnl Frvxdsx Code F //— Tt* 
Aj* 1 "* of tbe Lir-iUtioa \ct is ap*'! a* * 
toaoa cend f n 5 >.r ( 2 ) of r 2 of O 2 f • '.» 
ti- jadnneti .deVo- aores the Conrt f rt*«’d 
ts 2 a parrienKas cenm-d. Ti- «a-T a** * 
Bpp.i'abfe la tb- ca-e o' a d»c— e-to’dc eer*ifr-ii 5 
4 pAriaect to Coort if Art 1^1 Ti* Coart de^ 

tolp"e«or^betba sb happf oati-amBS hed.**i3*t 

troB an apolieatj'ia for exeou i«a of tie decr^ 
tod tfrre is obnoa Iv no objerti a to a coab.fl~ 
nppticaUoa etabcdriac a fwo-'o*d prnrw c««t 
fint that tbe ali-ced psmrent be r«<o ded, ana 
Mcoedlr ttat the decree te erecoted to- I3» 
VaUsce o tb- j-drseat-d bt Tiere o-e if 
Bpplmt ea for es«rati''B i taide *i a a ttree- 
V-ata t’-oa di e cf tie sibi pirises it ii C®- 



{ ) 


DIGEST or CASES 


Civn- PROCEDtmE CODE (ACT V OF 1908) 


— 0 XXI r S (1882 Code s *>58)— 

tont<J 

barred by hmitalion The decree holder is not 
bojnd by the same nilo of liiritation as a ]Bde 
meet debtor 26 C IV N 528 

U Dry »€»t oral 

ju tmtnl oj decree — Crrti/i/iay It/ Court — 
tioH There is po period of limitation for the 
certifvmg or recording of a payment or adjust 
ment of a decree bv the Court under 0 \\I 
r 2 cL 3 of the Civil 1 roc^ure Code 1£M)8 An 
appli ation for eseeution certifjing the pa\ments 
alreadt made amounts to a ccrtifvini? under 
0 \XI r 2 vrhicli the Court is bound to take 
notice of and if the payment is di-pnted the 
Court sbould ta^ evidence and come to a eonclu 
Sion ■whether the payment ha actually been made 
or not Eusuff i«aii Sarlar t Sanchia J nl 
\ ahata {191S) Calc 07 followed. I ANDO 
PA c t Jaoya (lO"©) I L R 45 Bom 91 

12 • Transfirt* decree 

holder — Ipplieafion to eieeute Vie decree — T rans/er 
Itnatnt for or> of Vt ^ud^menl d bioro — Ob/ection 
bj another )udgment-d<llor—^ompetenet/ of exccwfiny 
Court to tnijuire tnio title ^ iramfcrce O \\I 
r 2 (3) Civil Procedure Code (Act \ of 1003) 
does not disentitle a judgment debtor frooi jiroving 
facts which will how that a transferee of a d<.iree 
applvm^ for execution is merely a benamidar 
of another judOTsent debtor even if the facts 
on which he rebes show that there has been a 
payment wluch has not been certified and when 
the tran fcrco is found to be such a benamidar 
the Court is bound bv 0 X.\T r 16 to tefu e 
execution m lus favour P r Cufiom— A\e 
think that the ‘vection raerelj forbids eSect being 
pvefl to an uneertifled payment when it is set up 
as a defence to an application for the execution 
of a decree and when made by a pergou who is lb 
legal owner of the decree n„hfs The alleged 
transferee Las fir t to rroiohis right under the 
transfer set up b> him an I it IS o ily afUr he Las 
done So that the question of adju tmeut of the 
decree arise Bapaiia t Kpisiin s Mem (1916) 
I L R 40 Mad 296 


13 — — ■ — — — ■ — M hen no pay 

ment or adjustment of ft deer 0 has been certified 
under 0 \\I r 2 to the Court w hicb pis ed the 
decree and when the verified ipplieation lorexecu 
tion does not fate under 0 \\I r 11(c) that the 
pajmenfs havo been made by tlio judcinrnt debtor 
but under O \\I r 11(g) the decree holder 
appliesforexecutionofthoentiro amount awarded 
ly the decree Ibo executing Court has to a same 
that therohas been no adjustment oftbedeiree 
cither m whole or in part and ciimot after the 
lapse of the periodfixcd byArt I 4 of tbe Lmiita 
fion Act permit (ho judgment deVor fo pi ad 
am adju tment under O \XI r 2('’) When the 
rights havo recorded n payment made so ad 
ju tment of a decree is lirred bv limitation tho 
judgment debtor is not entitled to agitate the 
matter wti ler a 4' Padui Kant L.ti, t Me am 
HAT PArntTi KrpR 6 Pat E J 337 


Cim PROCEDURE CODE (ACT V OF 1908) 
— 0 XXI r 2 (1882 Code - 258}— 


14 — ■ ■ L ncerti/ied ad 

jurtmenl of decree effect of Omission on the part 
of the decree holder fo cause an adjustment of 
the decree to bo certified under 0 \\I r 2 (I) 
of the Code of Civil Procedure 1908 does not 
amount to fraud o as to give the judgment 
debtor a n^ht to relief by suit or otherwise The 
provisions of r 2 (3) of that order aro imperative 
that a comt executing a decree is absolutely 
prohibited from entertaining dire tly or indirectly 
an uncertified adjustment of a decree ImAU 
iDDiH IvnsK t Bivdubasini Pkasad 

5 Pat L J 70 

• 0 X^3 rr 2 and 0^— Cpon an 
Application by the decree holder for delivery 
of po se sion the judgment debtor set up an 
agreement for setting aside the evio by whi h 
ho allc ed it bod been stipulated that the judg 
ment d btor would allow the sale to be confirmed 
but that the decree holder should not take pos cs 
Sion for two years within which pe lod if tho 
judgment debtor made certain payments the 
decree holder was to rcconvey the property to 
the judgment debtor and he prated that the 
agreement should be certified under 0 X\I 
r 2 of tho Civil Procedure Code vnd the Court 
rejected tho judgment dtbtor s aj plicvtion on tho 
ground that tlio agreement did not come witlilo 
tho scope of <> \XJ 1 2 li Id that the order 
was appcvlsblo as comiii, within s 4" of the Civil 
Proetdure Code Vh»ii v -ippa mi J E p 
13 2lad oOJ VnhdIusttduH Dai Y Ootindn Pna 
C^onrf/i«rnM* 1 L P ^7 Calc 31 S''ir<aioofa 
ilotlav paj kviiar Po/ 1 L P . Cale 709 
Pam \arata Sahoo v I andi Perehad 1 L P 
31 Cale 737 Dhagieati v P-jjitfijri Lnl 1 L P 
31 All 3* relied on Dltmal Dai v Caneih 
Kiter JC U \ Coi ^7olomed Vo»ri/r /lai,a 
ilia CC L J 719 explained That the erecut 
me Court should entertain and enquire into the 
judgment debtor * objection and not relegate 
tbo parties to n fresh suit as the matter could be 

dealt with under s 4i Per CoxE J Queere 

Whether tho a reement nlleged was an adjust 
ment wi hm tho meanint, of O WJ r 2 IIati 
Chapan DtTTA • ION Mohan Kandi {I013) 

18 C W N 27 


0 XXI r 2 and 0 XXXIV rr 

4 and 5 Mortgage euit—eompromi e agree 

ment Ij paj Ij Miitalmenl valiitj of—pa/ment 
erut of court vhe'her court may gne effM to tv 
06 race o* ctrti/icalion The pron ions of O 
\\XI\ of tho Code of Civil Procedure 1903 
relating to the preparation of a mortgage decree 
are not exhaiutive The parlies to th** mor*'’a • 
suit may arrange among themselves as to the 
terms and form of the mortgage decree and they 
will be bound bv the terras agreed upon unleM 
they are opposed to public pobey \ mort''3’’e 
decree is rot excluded from tho operation of 
O XXI r 2 The holder of a mott4-eXr^ 
or the judgment^lehtor if he u within time under 
O \XI r 2 (») IS entitled to certify payments 

made out of court The court to whnh an apph 
ratiCHi IS made for a decree ab olnte is not a ronrt 
executing the decree and therefore, 0 XXI 



( 827 ) 


DIGEST OF OASES 


( 828 ) 


Cr^IL PROCEDURE CODE (ACT V OP 1908) 

— contd 

0 XXI r 2 and 0 XXIV, xi 4 

and 5 — contd 

r 2 (3) does not prerent tlie court from recog 
mzing a payment or adjustment made out of 
court althongli such payment or adimtment 
has not been certified. ifanOAT Sahu t Shatdo 
S iNon 5 Pat L J 672 

— ,, I. — Prthminary decree-^ 

Decree ordering payment hy trufafmentj and t» 
default of payment of any one tiitialmtnt ordering 
execution for uhole amount — Default made — ^Paw 
Tne7?t owi of Court — Apphcatwn for decree absolute 
— Limitation Act (IX of 290S) Sch I Art 181 
Beld that 0 XXI r 2 of the Code of Civil Pro 
cedure has no apphcation to a decree for sale 
on a mortgage by which the mortgage money 
happens to be made payable bv instalments 
Rajui Lai v Jvapait Scigh (1917) 

I L R 39 AU 532 

0 XXI t 5 (1882 Codes 223(6))— 

See Crvtt Ppocedtjee Code 18S2 ss 
263 264 318 319 

I E R 36 Bam 373 
See Extcniioif or Decsee 

I L R 35 AE. 17S 
I L B 43 All S20 

— — igreement betueen one 

of iJie judgment ietfors and the decree holder to enter 
up satisfaction of the decree — igreemrnt prior la 
deeret — Apphcofton to en*er up sahslaction if mam 
fainoble— Citil Proe dure Cade {Act Xll of 1382) 
s 244 An application was made to the execut 
mg Conrt by one of the judgment debtors to enter 
up Bitisfaetion of the decree as agaimt him, on 
the ground that there was an agreement to that 
eSect entered into between himseQ and the decree 
holder pnor to the pasaing of the decree The 
latter on ected that snch an application was not 
sustainable Dell that the application was mam 
tamable under 0 XXI r 6 of the Civil Procedure 
Code (Act V of 190S) XuAwiani Ammal v 
Kruhnamachary 0 Mad L T 46i reftrred to 
Laldas v Ktshondas J L P 22 Bam 463 followed 
Eassan All v ffonz* Alim 1 L P 81 Calc 179 
di sented from. Subrasiasia Pillai t Kcmaka 
VELU Ambalam (1915) 1 L R 39 Had 541 

■ 0 XXI r 6 (1882 Code s 224)— 

5m s 42 I L R 43 AH 394 

0 XXI n 6 and 22 — Appheation 

for transfer of decree and for issue of notice upon 
judgment debtor — iimifafion Act {IX of I90S) Art 
I82{6) latter application to the Court ichteh passed 
the decree icTiether an apphccfion in accordance 
ui<A law or a step <n aid of exrcututon An appb 
cation foe transfer of a decree iras made on the 
4111 November 1910 in which there was also a 
prayer for issuing notieo on the judgment debtor 
The notice having been twice returned unserved 
the decree holder applied ou the ,.4lh Januarv 
1911 for issue of another notice which was served 
and the decree was duly transferred On the 
7th January 1914 an application for eseention 
was made to the Court to which the decree was 
transforn'd ifelA— That the application for cxe 
cution, dated the "th January 1914 having 
been made more than three years after the appliea 
tion (for transfer of the decree dated the 4t!i 


CIVIL PKOCEDTOE CODE (ACT V OP I90S) 

0 XXI tr 6and22— co/ifcf 

November 1910 was barred by limitation A 
Court which tran fers adecres hasnopoirer toiasuo 
a notice under 0 SI r 22 therefore the applica 
tion made on 24tb Januarv 1911 was not aa 
application in accordance with the Law witbm 
Art 182 Haeasilai. r Baidva Lath Saha 

26 C W N 292 

0 XXLr 7— (1882- Code s 225)— 

See rosEiGH Decsee 

I L R 40 Bom 551 

[Corresponding to 4et 

XI F of 1S82 s 225)— Court of Wards Act (Bom 
Act I of 1905) sa 31 and 32 — Executing Court 
pouer of—Jurisdietton of the Court uhieh paised 
the decree under execution — S o2 of the Court of 
irards Act (Bom Act I of 1905) not relrospceine 
Under O XXI r 7 of the Civil Procedure Code 
(Act V of 1908) the executing Court has no power 
to question the jurisdiction of the Court which 
pas^ the decree under execution S 32 of the 
(^mt of Wards Act (Bom. Act I of 190 j) was not 
uSended to apply to pendmg euiti In terms it 
refers to suits brought bv or ogeinst a Govern 
meat ward. S 33 must be read with s. 31 wbjcb 
provides that before such a suit is brought notice 
shall bo dehvend to or left at the office of the 
Court of Wards Ihus s o3 does not apply to 
suits pending at the time of the assumption of 
superintendence of the ward s estate by the Court 
of Wards Eaei Gomn> t Nasstvobao Lon 
HERBAO (1013) I L R 88 Bom 194 

■ ' - - Execution of decree — 

Decree passed against a deceased person — Objection 
by Mleged representalnes of the deceased judgment 
dd)U>r that tie decree is a nulhtj and mtapahlt of 
execution again t them It is a good answer to an 
application for execution against the alleged repre 
sentatives of a judgment debtor to show that the 
judgment debtor was dead at the tune that the 
decree was made ond that such decree is void 
and mcapable of a esecution as against the person 
so dead. JmdaH Ah v Jagan Lai I L E 17 
All 478 followed, Ssipat Naeais IUi v Titbevi 
Mispa (1918) ' I L R 40 All 423 

^ 0 XXI r 10 (1882 Code s 230)— 

5ee Cmt Peocedube Code 1882 s 2o0 

0 XXI r 11 (1882 Code ss 235 

and 256}— 

See Attachsievt I L B 38 Calc 443 

See LnnrATiON Act 1908 Abt 182 

I L R 40 Mad 949 


O XXI r 12 (1882 Code s 236)— 

See EiEcuTtox of Decbee 

I L R 37 AH 627 

0 XXI r 13 (1882 Code s 237}— 

Ser ADsmasTEATiov Suit 

I L R 44 Calc 890 


See Mobtoaoe ^ 

I t R 47 Calc 447 

O XXI r 14 (1882 Code s 238)— 

See LiMiTATio’f Act 1877 Sen IT Axr 
179 I L R 37 Bom 317 



( 8"0 ) 


MCEST or CASES 


( 830 ) 


CIVIL TRCCEDtlRE CODE (ACT V OF ICQS) 

— cortd 

0 XXI r 15 (1SS2 Code 231)— 

S(t Crm. PBOCEDtrpE Code (Act \IV 
OF 18S:2) « *’31 

I L R 36 Had 357 
Set EsECXTTiOi OF Decree 

4 Fat L J 575 

0 XXT r 16 (18S2 Code s 232)— 

Set EIECU'tIO^ 

I L P 44 Med 319 
Set ExECxmo^ op Decpee 

5 Fat L J 639 

See MArsTZ'rA\CE 

I L R 88 Calc 13 

1 Dttrte — Atsijn 

rntvt — Api.heetion for execvlton — Attachment hefore 
fea inff ^udgm nt-dditor t cb) etions — liottee to 
as tgror and )vd''tnent-dellor — illaehment proceed 
trigs not tnertly trrejt-tar Ivl tUegal Tho trans 
feree of a decree baong preferred » darlf-ast tot 
execution the judgment debtor a property was 
attached in his shop by ecizure before hearing 
his objections The next day an order was made 
on the apphcatiou of tho judgment debtor that 
the property should not bo removed wrfil bis 
objections had. been heard Subsc^ucutl^ the 
Court heard the jod^nueut debtor a objeetions 
and held that the transferee was entitled to execu 
tion of the decree against the judainent debtor 
the rmi sion to hear the judsuent debtor s objec 
tions was a mere irregularity and proceedings 
in attachment hould not bo set a ide littd 
rerer mg the order and di mis mg the darHoii 
that Legi 'ature having provided that tho decree 
ahou d not be executed until the objections had 
been heard the proceedings were tinJawfuI and 
not mere!? irregular os the objections of tho 
judgment debtor had not been heard L sssvti 
Coouist t DiissitAi Auas I (1011) 

I L F 06 Qom 58 

2 — — Exeeutum o] 

deertt — D cret for ffl'in y and eo li of atitl — Transfer 
of de ret as to eo Is mereli/ Held tha a decree 
for payment of a sum of money and for costs 
of the suit IS one and indivisible and tho decree 
holder cannot transfer tUo dc ree o far merely 
as it may be a decree for cost rets ning the right 
to execute the decree for the mam sum awarded 
Bait Cdasdea ^AIK Ksua t Addcl IIaeim 
( 1013) I L R 35 All 204 

3 ' ■ ' ' Execution of 

decree— Pcs judicaW On application by a person 
to have his name substituted as decree bolder 
upon the ground that he was m fact the tmo 
owner of the decree an order was passed after 
notice to the jud^Tuent debtor permittini; tho 
applicant to execute the d cree as its tran feree 
Hell on application for execution of the decree 
that the judgment debtor was not entitled agam 
to rai 0 the (question of the vahdity of tho tran fer 
of the decree to the applicant Omon Prasad 
V Durlab SJanhir 13 4il I J *C6 followed. 
TAjSixont JACA^ Lal (1911)) 

I L R 33 All 2S9 

4 • ■! signnent ot 

decree— execution ty asnjnee— notice rot served 
on assignor effect p/— Dencaf Terarcy Act {VIJI 
of l^SS) s 15S B ( )— JJjcurnnien/ wActier court 


CIVIL PROCEDURE CODE (ACT V OF 1908) 
— eontd 

0 XXI r 16 (1882 Code s 238}— 

eontd, 

l)ound to osanl M here the interest of ono of tho 
decree holders m a decree has been transferred 
by as •‘Timent the deci e cannot be executed 
nntil notice has been seived upon the assignor 
in accordance with 0 WI r 10 of tho Code 
ol CtTil Procedure 190& and the fact that a 
notice purporting to bo under s 158 B (2) of tho 
Bengal Tenancy Ac* 188.. has been shewn to the 
as ignor will not dispense with the necessity of 
compli mg with the provisions of that rule Where 
a case has been definitely fixed for hearing and 
witnesses have been called and expen cs has been 
lacuTred if it should turn out that owing to some 
default on the part of one of tho parties the court 
has no power to hear the case the court has a 
ducretion to adjourn or di miss it but apart 
from an express provision of law is not bound 
togmnt an adjournment Maharaja Sir Rasiesh 
WAR ‘Nixon r Harihar Jita 5 Pat L J 390 
5 \ mortgagee 

purebas r in a execution sale with all arrears 
of rent can esecuto a rent decree subsequently 
obtained bv the mortgagors He should be 
treated as -in assignee thereof bMAXDv Moiuj* 
Pot t Phojotho Xaih Gaxouu 

25 C W N 863 

Exeeuhon of decree 

by assignee — whether non compliance uithlhepro 
tisions of the rule renders the ezecuiton proceedings 
told Held that tho provisions of 0 \XI r 10 
of the Code of Civil I rocedure are ol a mandatory 
character and that non compliance with them 
renders all proceedings in ozecution void Eaetum 
Goofam Hoosein v Vajaihai [I L B SB Bom 
SS) Sreenath Dor v Aehvlananda 6 Indian Cases 
2C-) DonomaU v Joy Kumar (*’3 Indion Casts 
673) Qul iluhammad r Bandu (SB Indian Cases 
d61) and Gul an Lai v Daja Pam (I L It 0 All 
d6) followed Harnam Singh v ifanira Slal 
(P L It H>03 page IS7) distinguished Notax 
Das t Lachaiav beten 1 L R S Lab 230 

0 AKX IT 1C and II and 0 XXH 

r 10— In the case of a joint de ree where there 
IS an assignment of inter st bv one decree holder 
an apybcatinn i not a fre h aj plication for ciecu 
tion Tho Limitation \ t 1 O'* a. .. docs do 
apply to froceeding m exe ution of a decree. 
Me sis. MAT OCLAO KiEP i bSED 3IOnAMD> 
Zatfep IIa sa\ KiiiN 6 Pat L. J 353 

0 XXL r I” (1882 Code s 245)— 

See LniixATiox I L R 316 Calc 168 

0 XXL r 16 (1882 Code s 246)— 

CnM» rfeeree-j — Stt-oP — Decree for sale on mortgore 
again t j urcha er of portion of Ih nuM a d pro 
pert J— Personal decree for money — Part s not 
filli g tie same charaet r \ pe'^on a'^mst whom 
a decree fo’cclo m" hii ri ht to redeem a property 
from sale is passed in his charsetef as a puisne 
inortga"e<j or an aitaching creditor Is a judj, 
isent.dcbtor to that decree m a character di..erea 
from tho one m which he holds a decree made 
m his favour perAorally anJ which is erfereeab'o 
again t his jud-uaent-dehtor ly the arres o* Lis 
perwa and the attachm nt of his jropettr la 
the one ease he has oh amed hu decree for cos's 
la his miiriJiul and personal capacity la th* 
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DIGEST OF CASES \ 


( 832 ) 


CIVIL TROCEDTOE CODE (ACT V OP 1908) 

— conld 

^ 0 XXI r 18 (1882 Code s 846)— 

conld 


CIVIL PROCEDURE CODE (ACT V OF 1908) 
— conid 


0 XXI t 22 (1882 Code S 248)- 

eonld 


otter he is not ordered to pay any aum of uon^ 
in his mdiMdual and personal capa'-ity but is 
only given an option to do so if ho hhes to aaye 
from sale some property in which he is interested 
In such Circumstances therefore r 18 of 0 XXI 
of the Code of Civil Procedure wiUnothe appbca 
Idle 2ingar Zlal y Earn Chand 1 L It 31 ATI 
^10 distinguished. Sheo 8ifANKAF t Cnirtsi 
Lal ( 1016 ) I L R 38 All 669 

0 XXI rt 18 19 20 — fxcevtion 

of decree — CroJs decree — Set off — illonev decree — 
Decree for enfoTcerntni of chargr lltli that under 
the Code of Civil Procedure l^'OS a Court is com 
petent to set off a simple decree for recovery of 
money against a decree for recovery of money by 
^'•'force’nent o* a charge Naoar 'Mal t Rof 
Chamj (1913) I L R 33 All 240 

0 XXI r 19 (1882 Code 247)— 

Execution of decree Cross claims sitidtt the same 
decree — Set off aVaiced even xf one of the clntm* 
cotrduotie neaterai air mg to wer of lintMion 
The applicant applied to execute a decree 
for recovering the amount Pa 44.»3 0w^ch 
he was entitled to recover from the opponents as 
me no profit Under the same dWree the 
opponents were entitled to claim the sum of 
Ps ^855 as CO ta from tho applicant but 
they were prevented from rccorenng it t.$ it was 
barred by limitation They however elaimed to 
set oS the amount aeamst the amount sought to 
he recovered by the applicant Tho Suboiinate 
Tudge having allowed tiie set oS the applicant 
apuealed Hcfd dumi sms the appeal that the 
applicant could not be allowed to execute his 
decree for the sniidler sun without reference to 
the larger um wluch tho decree awarded to the 
opponenta. MAnariA Oavatsa t Jaei Gnosu. 
(1915) 1 L R 40 Bern 60 

■ . .. Execution of dccice 

under which luu parties are entitled to recoter monci/ 
from each other Under O T\I r 10 C P C 
the execution of a decree under which two parties 
are entitled to recover sums ol money frerm each 
other is to bo taken out by the party rntitJed 
to til'- larger sura and for o much as remains after 
ilpductmg the smaller amount for which saiisfac 
tion IS to be entered upon the decree Ax^ada 
"M oaiV Pot t Irri. Ckaxuiia CRtmABAJirr 
21 C W » 465 

0 XXI T 21(1882Cofle 8 m(2)— 

Sec ‘'Tcr IN Aid op Execotiov 

4 Fat L 7 521 

0 XXL X 22 (1882 Code s 248)— 

See LiiiiTATiov Act lons Arr 183 

I L R 40 hlad 1127 

• — — ExtcuUon pnxttdxnq 

1 ifAoiit iiolice a nuKitv and xtiihout jurisdiction^ 
Sale void \n, order for execution made without 
notice und( r s 248 of tho old Civil Procedure 
Co/le (O WI r 22 of the new Code) is without 
junsdictiouandis a nullity and therefore the sale 
at such an execution cannot stand Synn Vaadal 
V Safinafh Paiierji 2f C U ^ “<6 (1916) 

Mohnrnj } ohadur Singh r Jvdur Chand Polhro 
C n % 300 ( 191 /) JfajSuna'A Dos T jSbbJiw 
1' I hh ! n I L E 4. Calc 72 s c 3$ C V \ 


1058 (P G) (1914) ani JH alia jjn V Earahari 
L B 27 1 A 216 g c 1 L R 25 Bom. 337 
5 C IF N 10 (WOO) referred to A mere issue 
of the notice 18 not sufficient compliance with the 
section It must be sen ed nor is the issue of 
such a notice only at a previous execution not 
followed bv actual service sufficient for the pur 
pose of the proviso to the section. GrauDAS 
Biswas » BhowavipokE ZEaiNoAPY Co Ln 
25 C W N 972 

— 0 XXI, r 24 (1882 Code ss 250 

and 251)— 

SeelzsiXj Code (Act \L\ op 1860) 

s 1*6 I L R S7 Calc 122 

1 Pat L J 550 

See Uappavt of Attachmivt 

3 Fat L 3 636 

0 XXI r 25' 1882 Code s 343)- 

&ee Att\chsixvt I L B 40 Calc 849 

0 XXI T 29 (1882 Code s 243)— 

See Chota Naoper Tenancf Act s8 

..12 AND 215 2 Pa* L I 153 


- Indian 


Act OS of 1S99) . 

award filed in Court under g 11 of tbo Indna 
Arbitration Act (I\ of 1890) is nothing more than 
an award although it is enforceable as if it were 
a decree Execution of such an award cannot bo 
stayed under D X\J r 20 of the Civil Procedure 
Code (Act V of 1908) Tributtwavdas Kaixian 
das OaIJAR 1 JtVANCOANS liAIXtlSIXAt & Co 

(1910) I L R 35 Bom log 


— 0 XXI r SI (1882 Code s 259)— 
See S?£cmc IIOVEABLB PEOTZlrtY 

I L R 39 Nad 1 


0 XXI r 32 (1882 Cod s 260)— 

See Pe\ai. Code ss ISC and 22o 

8 Pat L 3 106 

Ex culion of decre — 

Decree deefartnp npAtj of certain pnrfies aniZ for 
bid4iR<r tnfer/erence iherenith by o27ier parfie; to 
euif— ITode of enforcing such decree. A decree was 
passed de lariog the nghts of certain part e? to 
tho suit to conduct certain religiou? ceremomes 
and enjoining on otrtain other parties to the suit 
to refAin from interfering with tlie celebration 
of the said ceremonies by the parties m whose 
favour the decree was passed. 1/ell that it was 
not competent to thi* Court passing such de ree 
to secure obedience thereto by directing the 
Supenntendent of Police to seo that the ceremonioi 
were carried out and to prevent interference there 
with nor was it competent to the Court to appoint 
a commis loner to see that the terms ol the iJec'ee 
were given effect to GoswAia GoBHiiAif LiUt 
t GOSWAMt JIlksCDAV BAI.t.AOn (1018) 

I L B 40 AI! 648 

Ertaeli of jtrol ihilori/ 
iRjunelion — D«m dj if I j ew'f or a;>pficalie« •« 
rwcvtion The remedy lor a breach of a perma 
nent iniunction m bj opphcation for execution 
and not bv suit /<r I ichaedsov y (IJcicn 
crorr J not expre sing any opinion)— O \Aj 
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DlGCSr OF CASE' 


( b34 ) 


VIL PROCEDURE CODE (ACT V OF 1908) 

— eontd 

0 X2I r 32 (1882 Code s £80)— 

eonta 

r u of the Cnil Proceduro Code applies to injimc 
tions both mandatory and prohibitoij 
Pboskad Mckeiui t AjiiB Natii Roy (1918) 

22 C W K 851 
■ 0 XXI, r 33 — Decree /or rtUUit 

tion of conjugal rigMs — Decree ehotill not be 
ex^vted bij vtfes detention in ^x^on~Jltuband 
pro/cc<cI again I eini or erimiiial proceedings for 
maintenance if vife disobtgt Coiirl e onfer to Iu« 
fiu land A decree for restitution of con 
jnsal rights was passed m (aTour of the plaintiff 
the husband by the lower appellate Court It 
directed that the wife should go and live with tho 
hu-band and m tho event of wilful di o1 edi(.n(.e 
of the Court a order tho wife ahould be ashed 
to go to jail as she bad auCered rigorous mjnson 
ment for three years on a criminal chsrgo and was 
quite accustomed to that life On opi c\l to tho 
High Court h hi that under 0 X\I r 33 
Civil Procedure Code 1903 the deeroo should 
not be executed bj detention in Dvd Ptuon 
although the Court had power to order tho wife 
if she did not obey the decree to go to jaiL The 
tendency of modem legislation is against sending 
women to jail in civil matiers It is a sofTicient 
conaequenco for the refusal to obej a decree for 
reatitution if the wife has to maintain herself 
and cannot mahe any claim against her husband 
for maintenance Uai Iarwati v GiiANcm 
MAbsusn (1020) I L R 44 Bom 978 

0 XXI r 34-(l882 Code ss 281 

and 262)— 

See CoiirnoMiSB Dbcrfe 

23 C W II 68 

— Compronitse deeree— 

Subject matter o/ suit uhat ts^Suit /or declaration 
that fTopertg altached belonged to riaintiff and not 
to judgment debtor — Co«pfomi« fAnf rlanhff do 
execute mortgage in /aiour of judgment creditor for 
amount due from the judgment debtor — Execution 
of mortgage bond if mag Li enforced in execution of 
ike compromiie decree — Ciiif Procedure Code (Act 
V of lOOS] O S\1 r 31 Tho Respondents 
brought a suit for declaration that certain jro 
petty attached by tho Aipellant in execution of a 
money decree against another person belonged to 
them A compcaiuiso was arrived at to iLa 
eScct thxt tbo I espondenta would execute a molt 
gago bond for tbo amount due from the judgment 
debtor m favour of the Appellant A decree 
embodying the terms of tho compromise was 
passed and tho mortgage bond not bem" executed 
within tho time sjiecil eU in tho decree tbo Appel 
lant apjlied for execution of mortgage bond m 
execution of the decno JUIJ that the question 
what IS tho eulject matter of a suit must depend 
upon tho facts of each caso and in tho pre ent 
caea tho execution of tlo mortgage bond was n 
matter relating to tho suit and basing been ditvefed 
by tho decree aias capable of being infoicrd m 
execution cl tbo decree under (?ia pronstons of 
0 WI r 3t of tho Ciiil 1 rocedure Code 
Savuasiiva Dasi t RnnxRi Lal Biswas 

£5 C W N 68 

— 0 XXI r So ae'2 Cede s £63)— 

Sre Crivinai Ircxmin ( nt 14 
5 Fat L } 181 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

— amtd 

0 XXI r 35 (ICS® Code s £63)- 

tonld 

See Bailiff I L R 42 Calc 313 

bull for Tccoiery of joint possession — 1 orni of dccrei 
~l raeliee Held that a plamtilf who is cntitk 1 
to possession jointly witli other persons can bo 
granted a decrco lor joint possession wLethet 
tho plaintiff was originally in joint posscssioi; 
and was aubt>eqaently di possessed or whcthei 
he iiad never bten in possession Ihani bingh 
T batiab Smgh 1 L P All ICl diascntul 
from Bhairon Jtai v Saran Pai 1 L It 2r\ 
AU SSS lalmati Chaudhri v bolumaf Chaudhri 
All MtcLly \ofe« IDOl p 4S II otiOH and Co 
\ Jiant Cfiaud Daft 1 L I IS Calc 10 and 
Bhota Aoth V Buskin All 11 ceify \ofeA JS94 
p 1’7 referred to Per Cunam — In tlio full 
Bench Case of BAairon Rdi t SarariPai I L } 

^6 All SSS it was held that where tlio plaiiitiQ 
had been ousted from joint possis ion wo fail tu 
ace that on principal there is any dcstinction 
between the case of a person who wa in joint pos 
session Lut was subsequently dispossessed and tl a 
case of a person who was entitled to joint posici 
aion Jacaxvatu Ojoa t 91 I am Iiial (IJtl) 

I L R 34 AU ICO 

Execution of dtaet-i 

Purchase of undinifcl share in a house-— 1 uljic\ 
to posses ton by judgment-debtor — Pemedy to i hch 

E haur IS enttlkd In execution of a decree 
b) her the decree holder iiurrhased an undi 
Tided share in a liouse which the judgment debtor 
owned jointly with ono S On attempting to get 
pos cssion the decree holder was re ntc 1 not b) 
b but by tho judgment debtor Held on n 
construction of ir 35 and Oo of 0 '''M of the 
Code of Civil Iroccdun that tho decree holder 
was entitled to have the judgment debtor no o>cd 
from the premises &afm Belau i Taa QtnAU 
0914} I L R S6 All lEl 

— 0 XEI ^€— (1EB2 Code s 2C4'— 

fiee CnisiiVAL IrccEiiiE CoDL s 

5 Fat L J 1C4 

0 XXI r 41-il£E2Ccde 2t8 — 

4.t< PRACricE I L R 43 Ca'c £85 

0 XXL r 46 (1852 Cede 268)— 

See Deto it i\ CotKT 

I L R 43 Calc 26" 
* e I’roiiiErrorA OrDE*’ 

I L R £9 Calc 1C4 

0 XXI rr 46 52— t ly i al 

mitts vet ncettrl lue / <if orf ' —J It to 
avnaili / mav < all dei — V’t t a i g 
of A cvecuteU a r nvevame cf ail his iroj^rtie* 
in fsvoir of hi son for tL" pavircnt of his lcUs 
I t bein jroMdeJ tlrreiti that the luiclarr 
wcuJl pav lie vendor a nontbli sum cf i 4 

lie tr't j>ayjnert o ma cn tie ) t Ocioler 
l«nj ard the pavmcnt for vTe*v su cved ng mtnth 
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CIVIL PROCEDURE CODE (ACT V OP 1908) CIVIL PROCEDURE CODE (ACT V OP 1908) 

—contd ■ — conld 


0 XXI rr 46 hZ~eonli 


0 XXI rr 46 54— conti 


t-n the first day of the month following between 
the hours of 1 A Ji and 6 A iL the deed further 
providjag that the vendor would not by mcwt 
"age or otherwi e sell or charj^e or alienate the 
sUowance payable to him that on no account 
ind in no circumstances was it to become payable 
lo any person other than the vendor or h»s duly 
ronstituted attorney The aUovance was further 
declared to be a first charge upon a specifii^ 
ihare of the estate so fax as the subsisting moit 
pages executed by the vendor would allow 
Held that th< allowance payable as annuity 
could not be regarded as a debt or even as a pot 
tion of the consideiation tor the conveyance 
pavment of which was deferred and no instal 
ment of such allowance conld be attached under 
r 46 of O XX£ of the Civil Procedure Code untd 
it should have actually fallen due A sum pay 
able upon a contingency is not a debt and docs 
not b'*come one until the contingency has 
happened. Whether a claim is a debt or not 
IS in no respect determined by a reference to the 
time of payment Htld further that the allowance 
ronid not also be attached under r 52 of 0 XXI 
of the Code as that tale does not allow of an 
inficipatory attachment of money expected to 
t*ach the hand of a pubhc officer and is restnoted 
onlv to money actually in his Land Qu^e 
Whether notwithstanding the restrictions upon 
alienation embodied m the conveyance the nght 
to receive the annuity is attachable in execu 
tlOn. PAHUAVAgm StKOB V RAUAFnlSAO Malvi 
(1911) 16 C W N 14 

■ 0 XXI tr 48 54 — “SaU «» ereculton 

o' a hypotkeealion debt — Ifoi propertjf For the 

purposi a of execution a debt due to judgment 
debtor under a hypothecatiou bond is move 
able property within the meaning of O XXI 
r 46 Cml Procedure Code and the procedure 
ss to moveable property is applicable the language 
of r 46 which treats as moveabl* property a 
debt not secured by a negotiable instrument is 
andoubtedly wide enough to cover a debt secared 
by a hypothecation bond or a simple mortgage 
0 XXI r 64 18 not applicable to such cas s 
though the General Clauses Act and Transfer of 
Property Act speaV. of such debt as an interest 
in immoveable property Tlis security must 
follow the debt and if the debt is once attached 
the benefit of the security would accrue to the 
attaching creditor if his remedy against the pro 
P“rty still exists Tarvadt Bholanath v Ba\ 
ArtsAi I L It '*6 Bam 305 Debendra KuTnnr 
Mandfil v Pup Lall D/ist I L P IZ Calc aiS 
Kn^hyuath Das v Sadasiv Palnati I L B 20 
Cale S05 Karim un \«5ta v Phxil Ohand J D P 
75 13i Brii) Nath Lohra v ninojfndra Anih 

Pahl 0 0 W N 5 Ba'dt Dhannrup v Pant 
hanlra Palwanl I L It 10 Bom 121 and Vuni 
t/appa Aaik v Subralmania Ayjar 1 L P 1ft 
l/of 137 followed 5ami v Xrtsa«<j»aniJ I L It 
10 llwl 109 and the view of the majontv in 
Appasamt v ^cott 1 L It 9 Mad 5 not followed 
Natahaja Attar v South IvotAv Bawk of 
TivsEvziiT (1914) I L R 37 Mad. 61 

■ — Atlaehment of vsufrve 
tunry morl-jnij r s rujlt vmler O XXI r Sf oad 
under r 40 inrjrcl — ^al con tquent tnnxl d 
Attachment of the interest of a usufructuary 


mortgagee in a certain property should be m the 
manner provided by 0 XXI r 40 Civil Proce 
dure Code for the attachment of a debt and not 
in tile form provided for the attachment of immove 
able property Where therefore there was an 
attachment of the usufructuary mortgagee s 
nght in the manner prescribed for attachment 
of immoveable properties and the mortgagor 
who did not receive from Court any order prohi 
biting him from miking payment of the usufruo 
tuary mortgage debt discharged the same by 
payment and obtained from the mortgagee a 
releaee of his rights some time prior to the actual 
Bale thereof in Court auction. Reid that the 
sale of the mortgagee s right in Court auction was 
invalid and that the purchaser acquired nothing 
by the purchase as against the mortgagor who had 
r^eem^ the mortgage by pavment The fact 
that on the date of the payment the mortgagee 
could not have got a personal decree against the 
mortgagor for th., pavm nt of the mortgage debt 
on account of Lmitation is immatenal as^limita 
tion does not put an end to the debt and does 
not prevent the mortgagor and mortgagee from 
^ymg and reoeinog the mortgage amount 
Bauasaui Moofsan t> SttnnvAsA Itexoab 
(1915) I L R 39 Mad 889 


See CoxTEACrr Act 1^72 b 72 

I L R 43 All 878 


- 0 XXI r 60— 


See Fobeton Jupomskt 

I L R 86 Mad 415 

— 0 XXI r 52 (1882 Code s 878)— 

Sec Decseb I L R 89 Bom 80 
Sec ExECUnoH op Decueu. 

1 Fat L J 449 
I L R 44 Calc 1072 
See Rateable Distributioi. 

I L R 88 Mad 221 
Sec 0 XXI E 46 16 C W N 14 

O XXI, r 52 — Scope of — Attach 

tnenl of money in the custody of Court One S 
mortgaged to the respondents his beneficial interest 
iR his trade or business of a contractor Subse 
qnently he executed a similar mortgage in favour 
of the appellant The respondents recovered 
judgment on their mortgaf'e against tlie ropresen 
tatives of the estate of S and an order was made 
by the Court directing the registration and attach 
meat of the money due to the estate of S from 
the Evecotive Engineer I«wer Ganges Bridge 
and a letter was written by the Court to the 
Examiner of Accounts Lower Ganges Bridge 
statiug that the money due to the heirs of 8 
were attached by the Court nt the instance of the 
respondents and requesting the Esammer to hold 
the raonevs under attachment until further order 
of the Court Thereafter the appellant obtained 
a decree against the heirs of 'f on his mortgage 
and an order was made bv the Court for the rcgis 
tration and attachment of the bills pavablo to 
S in the office of the said Executive Engineer 
and the Court rcqup»tfNl this officer to send two 
specified sums to the Court for pavroent lo the 
appcHaat \ftcr the money was sent to the 
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CIVIL PROCEDURE CODE {ACT V OF 1908) 

• 0 r S2-‘Contd 

Court tlie respondents filed a petition to the 
effect that the appellant was trying to take ont 
the money hat that it might be kept under attach 
ment by an order of the Court. On this petition 
the Court ordered that the appellant was not 
to receive payment of the money unless and until 
the respondent s application was disposed of 
At the hearing of the execution eases the res 
pondents contended that the question of title 
and priority m rcspec of the money in Court 
should be decided under 0 \\I r 5_ JleU 
that the order of the Court witlihollmg payment 
of the money to the appellant \irtually amounted 
to an attachment of the money af er it eamo 
into the cu tody of the Court That O \^r 
r 52 was clearly applicable to a ca e like the 
present and there was no rea on to narrow the 
words of the rule so as to make it applicable 
only to a case in which the propertj sought to he 
attached was in the custody of a Court other than 
the Court eteeutin" the decree Tliat as regards 
the question of priontiea neither party perfected 
their charge by giving notice to the persons who 
were to make the paymente to their mortgagor 
and accordingly apart from any question of notice 
the respondent a charge which was prior m data 
must prevaiL Subuuall Aoarwall&s t Itast 
Csainsa Macrntt (1915) 29 C W N 412 

■ ■■ 0 XXZ, f 82 8 73 — APachnunt 

of jiroptfl]/ *n eitJttodj of Court—Pat ab'e dtfln 
Ivlton goumedlyi 73 a^notiy 0 XX/ r 6 — 
Duly of atlachinj Court— Pou-cn of euslody Court — 
Sevtral alUichnunts— Priority of atlaekmtut — tVkcro 
atlaehing Court and cMlody Court ert tome — AsteC# 
Mi hy a Court Where the property attached 
IS u the custody of a Court it is the duty of such 
Court to hold It at the disposal of the attaching 
Court and it is tbo duty of the attaching Court 
it the property attached ii money to call upon 
the custody Court to pay it into the attaching 
Court and m other cases to provide for the reali 
zation of the property and to divide the money 
or proceeds cateably between the attaching de ree 
holder and the other decree hof lers who are 
entitled to distribution under s 73 Civil Proce 
dure Code ti those who have appi ed to it for 
evecution before the receipt of such asset IMiero 
the property in the custody Court is the subject 
of severol attachments in eveeutiou of several 
decrees the custodv Court must award priority 
to the first in point of time If tho other decree 
holders want to share in the ratcably distribution 
they must apply in time to the first atta bin" 
Court The ^wer conferre 1 on the custody 
Court by tho proviso to O \\I r « Civil Pro 
ceduro Code to determiae ehims to priontv 
cto does not entitlo the custody Court itself 
to ill tribute tho assets ratesbiv among the 
attAchm" decree holders Xi/ no s Ha/te 

Bthhz siA.i (jS/o) I L. 3S Slti . 1 ov r 
ruled \lot Inl t Jo p IsLtnUr 

tlOh) I Tj,R itCo'e m* notfjllowel Where 
tho attaching Court and ftho cu tody Oonrt aro 
the same there is a rec ipt of as eta within the 
meaning of s "3 Civil Iro edure Co*! only 
when so ninch of the money stan lin^ to the ere lit 
of the j 1 1 raent debtor as ij nece irv to ati fy 
the decree holders who hsv app'iei ti it tot 
.^.xe utton 13 ordered to b trsn f fr*d to the 


CIVIL PROCEDURE CODE (ACT V OF 1908) 
— coa/rf 

0 XXI r 52 s 73-con<i 

credit of the first attaching creditor s suit \isyA 
JTADftlU ChETTY t AnUlTACnALASI CUKTTT (1921) 
I L R 44 Had 100 

0 XXI p 53 (1882 Code s 273)— 

Decree — Exeeulton — Decree tn favour of judgment 
debtor attac'iei — Salt of decree— 11 rony procedure In 
execution of a decree for Ps 449 the decree holder 
attached a mortgage decre“ in favour of his judg 
ment debtors made under O \\I r 63 Civil 
Procedure Code 190S The Court put up the decree 
for sale and it was ptircha ed by the decree holder 
for I s 200 Tho decree hold r having applied 
for execution of tho balance of tho decretal debt 
the judgment debtor contended that under tlio 
attached decree tho decree holder realired Rs COO 
which was much more than what was due on the 
decree whi h was sought to be executed and 
prayed that the Darkhast b struc-k ofi Held 
dismlasing tho Darkhast (1) that the decree 
attached ought not to have been put up for sale, 
(2) that under 0 \\I r *>3 the procediiro to 
be followed when a decree either for the payment 
of money or for t)ie sale m enforcement of a mort 
gage or charge is attached the Court should 
under aub r (2) on the application of the creditor 
who had attached tho decree of the jndgnent 
debtor proceed to execute the attached decree 
and apply the net proceeds m sati 'action of the 
decree eougbt to bo executed V itdaldas v 
SuBiurA (19.0) I L> R 45 Bout. 343 

0 XXL tt 53 and 90 and ss 47 

imd iU—Immottable proptri / deertt for reismpfiOR 
coats ond mesne prowls whtlher decree jor costs 
and rncstie profiL elt r redemption u a money 
decree. 0 obtamed a decree on a mortgage giving 
him possession of the mortgage property unless 
It were redeemed by a certain date and awarding 
him costs and mesne profits The mortgage 
was accordingly redeemra but tho costa and 
mesne profita remained unpaid L attached (Ts 
decree in execution of a decree which he held 
against the latter 0 objected that his decree 
was ono for immoveablo property within the 
mramag of S 60 of tho Cods of Cinl Procedure 
1903 and that therefore it was not attachable 
in execution of As decree //rtf thst as the 
only part of (Tt decree which was out tandme 
was the award on account of costs and mesne 
profits this decree was a decree for monev and 
that L was entitled to attach on 1 execute it under 
the provisions of 0 \XL r 6 I of the (kxle of 
Civil Procedure 1903 Lacmny Ojhs r 
Ckimtap Ojiu. 4 Pat L J 338 

0 XXL r 54 (18S2 Code 2-4>— 

Tee 3. 64 I L. R 42 Had 844 

SeeO \\T r 40 — L L. fe. 37 Had. 51 
0 XXLrr 54 (2) G6 (TaadOO— 

^o■^ pj’ficn/ioa of proelamuian / so’ is Its 
nf ij —4 Bou .erwi nt of a i.rvnj jxj s <u (As 
|h<iee of sat — sj’ hrlt not «« It# ord/rd hj 

Court but IB Its trroBy plj*# — StJe iHeyal anj 
null anl r t anl no rv e!s trrtya^ir Whers 
» procUrastto^ of ado of Unis m execution of a 
det.res as fram J b> the Curt was no pabb Hel 
n th“ viUs"" wh re the lands we-e a. os e Lj* 
the pro *ss s rve intimstci al|P[f"’N»vJIag5 that 
the sale woald be h Id a a p oTb^r 

\ 
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DiGiST OF CAStS 


( SiC I 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

—conld 

■ 0 XXI, XT 54 (2) 66 67 and 9J— 

con^cf 

different from those fixed bv the protlarna-tion 
a sale held at the place and bj the officiil fixed 
by the proclamation n illegal and a nnllitj and 
not merely irregular within the meaning of 
0 XXI r 00 Ciril ProeeduTe Code AaaAara 
iulh V Uma Chum Dull (JS55) 1 L It IG Cofc 
794 applied Jayarama A\yvp i ^plD^AGI»I 
AnAR (1021) I L R 44 Jlad 35 

0 XXI, r 55 (1882 Code 276) — 

See Attach3IEat Z L R 44 Calc 6S2 

0 XXI, r 57— 

See ATTACmiEvT 3 Pat L J 310 
fi'ee Civil. Pbocedupe Code (Act V or 

1008} 0 x\x\iir 

I L R 42 Mad 1 

1 — Ezeculion of decree 

— Atlae}itn€nt—-Aj>plie<ition for execution die 
mies d hut euhsequentl}/ reelored on retun Bj a 
iniatshe ot the Court an apphcatioo for etecation 
against property which was under attachment 
was dismissed but tho decree holder obtained a 
renew of that order and the ctecutmg CourC nos 
directed to proceed. There was no nrder removing 
the attachment EeU on appheation by the 
decree holder to sell tho attached property that 
the attachment still subsisted end was valid as 
again t a sale made by the judgment debtor 
previous to the renew Arcs Baeusb t Ivame 
Iatima Lidi (1012) I L R 34 AU 490 

2 ■ - -I ■ - . Allachmenl Ve/ore 
judgment — Application for excet lion dtemis ed— 
Atlaehmtnl tf ccusee — Second applienhon for cxern 
iion-^Altaehmcnt if muit It a led hr An order 
for attachment before judgment obtained afc tho 
instance of tho decree homer subsists after tho 
decree for the purpose not merely of the original, 
application for execution but for purposes of 
subsequent applications for execution as well 
IVlieie in such a ca o the onpnal appheation for 
execution was di missed Held that the decree 
holdec might apply for sslo of the properties 
without tahmg out fresh attachment The attach 
jnent leterred to in tho concluding portion ol 
0 WI r 67 IS an attachment made ondcr the 
jirovi ions of 0 XXI and not an attacbmeut 
under tho proii-ions of O XXXMU Gascsh 
C lrA^DRA Adae t DAjrWABi Lal Ray (1W2J 

16 C W K 1097 

3 — ^ ■ Stnle off 

meaning of il amounU to di mi »al of otlaeJ menl-~- 
fimifat oil It hero a decree was pas ed on the Iwtb 
April 1807 and on tho 2'’nd February 1909 c-xecu 
tion was coifimcnced and it woa ordered tlut 
tho Ian 1 should lo attached and proclaiaaUoet 
ahoul I lo 1 Ufd tho 16th tpril being fixetl for 
tho date of tie procLsniatipn and on the I«th 
\pril tho proclamation not basing been made 
owin^ to hches on tho part of tho decree holder 
an «nlor was j assed— ‘ j roclaiiiation not filed 
struck ofi Ilell that tl is amoiinU I lo a 
d missal of tho atlachm nt and a fre 1i ajpli 
eaiioii I r execution after tic 1 th Apnl ISO*) 
was uiit of time M ^^Dtlv as ‘« iiitKit t r UaBRam 
17 C W H 204 


CIVIL PROCEDURE CODE /ACT V0’=' 19D8 

— eonid 

0 XXI r 57— coH/d 

4 Ezeculion v 

drcrce — Sale in execution — Sale set aside — Order 
pvrporh/17 to xraintain attachment — EcJauU 
of deciee holder In execution of a derree the 
whole of a hou e x as sold by auction in tead of a 
share held or wliieJi alone was saleable in execution 
ot tho decree Various objections were raised 
and in the end the Court executing the decree 
passed tho follonmg order — The sale is set 
aside the application for execution is struch ofl 
Tho attachment will remain 1 urther apphea 
lions were made for the execution ol tho decree 
but they did not relate to the house in que tion 
As the result of these execution proceedings tho- 
decree was satisfied m part and the papers nere 
sent back to tho Court which passed the decree 
Latex on the decree holder applied for tho execu 
tion of the decree bj sale of a part of the house 
In the interval between this application and tho 
time when the decree was sent back to tho Court 
which passed it tho judgment debtor had sold 
the property to tho plaintiffs Tho plamtins 
objected to the application for execution that 
they were the owners of the house and it was 
not saleable ‘-Held that the nttachmenk had 
come to an end on the decree holders application 
being struck oil and that a good title had pawed 
to the plaintiffs by the sale The word defa^ 
used in 0 "S-XI r 67 of the Code of Civil Pro 
cedure IS not testnefed to defadt cf appearancr 
or matters of that description It means a failurc- 
to do what tho decree holdec was bound to do 
that 13 to CO on with his appheatira end have 
tho nrontrtv sold Aowwiut Rmi T Eoslia Viahr 
I h r Si Cak 4S2 followed. T nliolaffi F 
T ManalM Paravwicaran 35 Indian Casei SiOr 
ami Karahm Satjamrayanav Aaroynno 

Suami Aatdii Gant 3S Indian Caiea SOO di sented 

■ pt foriny a dnmxssed 
apiUeation for execa'ion effect of^Hlachmenl of 
wopertu teiminated by dimmal of application for 
defaall~Sale after ilumuwl of opphcalion pur 
fIio»cr 1/ offeefcti by restoration order A property 
was attached m execution of a decree eiibw 
oncBtly the application for execution was dismissed 
for default after the di mi sal the judgment 
debtor sold the propertv Tlio proceeding m 
execution was subsequently restored under O 
XXII r CO and sale proclamation re issued 
On »n objection by the purchaser to Jl'® “l/L 
Held that the attachment havmg under O A \ii 
r 67 come to an end tho revival of the execution 
Tiroceedin„a did not operate as a rerival of the 
Sttacbment so as to pteju lice tho rights of 
who have m the interxal acquired an interest in 
the propertj Zaimtlaldm r ilahoninl A hanr 
LB 15 I A 12 Janullhan Lal 

Dalipr IIP SrCalc 107 a e UC I J ^5! 

/J C IT A 710 Clelialiil T Kvmh 1 L I 
SO J/«f ITe Sai.rama Liimart v hlelcfla, 
R-r/iM /.t C L J 2t0 lAvniMJA Koeb « 
JfaDirsrx Navd Pasi (1911) 10 C W U S3- 
- O XXL rr 67 00— 

482 

15 C W N «2S 
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DICEST OP CASES 


( ^i2 ) 


V 


CIVIL PROCEDURE CODE (ACT V OF 1908) 
— coiW 

0 xxr r 58 (1882 Code s 2T8>— 

Ste pKO\r\cr\t. Issolvencv Act (III 
OF 100 ) <5 20 22 4G 

I L R S6 All 8 


, . — ■ Ejteulton of it crte~ 

Ltinilalion id {IX of }90!f) Sc*‘ / Irf JI — 
LimUalion—OiJicctio'i to atliehn^nl ih muted — ■ 
Subi qu nl ««il for po of 

■objection I’/ Covrt Art 11 {/) of the fir t schedule 
to the Indigo L\aiitat»OTV Act lOQS apjiUes only 
to those orders made under O VXI r ^1 which 
are made after lovesti^ation of the claim or ohjec 
-tion but it does not follow that mereh because 
the claimant has not adduced evidence or has 
not appeand there has been no investigation 
■within the meaning of tho rule Bun 

w •ibdul Karler 1 L P 12 Cate 517 Sbnqun 
rhand V 5Afl6i S ^ I J C’S Oandi Pratad 
V A and Ki hare ^0 Iiulian Cases 369 lactmt 
Sarain v Marlindell I L P 19 Alt '»5J and 
Kun) Behnrt Ixil v Xaiidh Pro. ad Ao/oin Siajh 
6 C L I ufi" referred to Corn, % Alonni 
BiBi (lOlS) I L R 40 All 225 


Fiecul^on of decree — 

iimifatioa let (/Y of 109$) SeA / Irt JI— 
/imitation— CJnerhon lo altochm nt hmiswi — 
Siibseqaent *«it for po# c s on— /nwsfiyofion 
<f obitcUon hj Court \1 hero an objection made 
■to the attachment of prop rtj within tho mcanmg 
tind r r ii8 0 XXT of the Cole of Cinl Procc 
dure (1008) la diaallowed hecau e tho objector 
did not appear on the dale fired the order dis 
allowing the objection is an order a'^iaat 
■the objector withm the mcamns of r 03 Cdub 
t JICTSiPOi Lit (1919) I L R 41 AH 623 


0 XXI r «8 — J/ortjaje decree for 

jale — Cfaim to morlqnqrd property •/ he#— Cfaiia 
once alloieid but dtsallouied upon/rethapplicalion 
Jortteeution—Peniion—Citil Procedurt Code {Ad 
F of 190S) e 115 A claim is not enlertainablc 
under 0 XXL r 53 ol tho Civil ProccduroCodotf 
property which has been ordered to be sold under 
a mortgage decree and where such a claim was 
■once allowed but subsequently the decree holder 
liavin'» ogam applied forcrccution of the decree 
by sale of the property a further claim to the 
property by tho successful claimant was dissllosrcd 
by tho executing Court Iletd on an application 
for revision under s llu of the Qvil 1 roccdurc 
Code that m view of the authority of the case 
DEErnoLTS v Peters (2* the Iliqb Court cot Id 
not interfere SlAHaBmPnaSAnSixiR t Jooevj>ra 
Aatr Ma>dal 26 C AV N 50 

_ Ex eiitwn— flttief 

rnent — Puretiner from i nfjineat d<6for appljioj 
Jot removol of altaetiment — Order in a’ti hment 
procrofmj* <fccf<irin/j the eote-d eJ in ffeelire — Suit 
to set a I fr order — J'/icJlrarnt iritWroim 
jieiidiny «ii f— S (it 1/ vent e ayain t vealor to 
recocer pn e ion — Orler in atli hment proeeediny 
not to oi>erale to the pre/n-i re of the rriufee — 
Irulan Iimililioi Ad {l\ of 100^) Sch I 
Art It The defen l»nt eT«cnt«l a sale-deed 
in favour of the plaintiff After the date of the 
sale th j rojv rty was attached b\ a creditor 
of the lef iiiant The jlaintiT appl r.1 I r 
removal of the a tael ment uni O WI P 
^ Cud Iroiodure C le Ws In the attach 
ment jnccinlin'^ the C iirt l\ its orler datC'l 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

— eontd 

Or XXI r 63— ronft 

the I4th D c mber 191 > hell that the a'e 
d(»ed was inoperative as it was efleoted to 
defraud creditors The plaintiff Tilel a suit to 
et aside the ord r but it was with Irann because 
the defen laut settled with the juJ^ment creditor 
and attachm nt was raised Th plaintiff there 
npon filed a suit to recover posse sion Th e 
defendant contended that tho suit not having 
been brought within a year of the order passed 
in atticlim'Mit pioeeedin'’s was 1 arred bv limita 
tion Helt that the suit was not barred as 
Boon as the attachment was withdrawn there 
was no longer any attachment or any proceed 
mgs in cxe ution in which the order against the 
plaintiff would opciato to his prejiilicc Gopal 
Pur holtnm v Pai Ditali {IS9^) IS Pom "il 
reliird on Knsltna Proiai Poy v Pipin Behary 
Poy {1903) 31 Cde d'^S referred to AfAVruL 
GiaoiiiR i \ATJUtaL SLiiuscKnrAsi (I9‘’0) 

1 L R 45 Bom 561 
— ' 0 XXT r 68 — 69— 

See CuiM 15 C W N 817 

■ 0 XXE rr 58 59 60— Claim 

pdthon if may be determinal after property attach d. 
%s ecdl—Reution Tho Court acted m excess of 
Its authoritv and in violation of the express pron 
sions of the Statute in allowing a claim petition 
preferred under 0 \XI r 53 after the property 
attached was sold an I the order nllowm™ tho 
claim was liable to bs set a ide on revision Pop iL 
CnsNtms Mitkprjee t Notobib kPNntr (191 ) 
»16 C W V 1029 

0 XXl, rr 68 69 and C3 s 64— 

Releoie of aUachment and tubienitent prirnie trane 
fer of the properly t$edof—0 XXl r 63 rtyilar 
«ui( to ettabUeh nqht to ottath lAe peoperfi/— \ree# 
#ary purfic# to fS« iwif— /e#jre wXo tool, lease e bte 
qnent to release from affaelmenl added as a lief n 
dant oper expiry of the per od of limilalion—t imi 
tafiOR Act (fX of 190S) Art II and s# 2. (I) nnd 
"*2 (2) appt cab I ly o/— Af/aeltmrnl L fore } ly 
went f fferen e n the rule — Property n the i am 
of a femal or other noneoparcen r preiunip on 
of oio er hip and burden of proof V and K 

P urchased certain immo\ cable propertj from one 
ulreala Dasi the ostcn_ible oimer D who hell 
a decree for money again t Fnlmals s father m 
liw (P) and uncle m law (s effected an attach 
ment on the propertv on the allegation that tlioii h 
it stood inth nara of Fulnali ttio benefctal 
owners tb leof were P and b Thereupon P 
ond K tho purchaser* preferred a claim und r 
O WI r oSand the property was released from 
attachment after which L. tooL lease of the p“o 
pertv from P and K. Th reaftcr D inslitutei 
•a suit under 0 XXl r 03 to 8»t a. ide the ord r 
m the claim case P K- R S and Fulnala 
were all joined u Def ndants and L. was ub 
eequentl) added os a Defendant more than a s^ear 
after the date of the order m the claim ca o Held — 
That the order for relea o from attachment does 
not put an end to the attachment so a to I ave 
the claimant free to deal with the property os 
likes it a suit IS broa ht hr th* d cree hold r to 
cstabli h his n ht to attach th* property aad a 
decree is pa wsl m hu favoor th* effect of the 
decree is to »et aside tho order of reVa** and to 
maintain umntemipfcd ths atta hneo or-naaljv 


( 813 ) 


DIGEST or CASES, 


{ S44 ) 


CITIL rEOCEDCEE CODE (ACT V OF 3808) 

—con/rf 

0 XXI rr 58 60 acS 63 s 64— 

onW 

iaade Therefore m such a case any private traos 
far of the property by the claimant thongh made 
after an order under r 60 releasing the property from 
attachment would be void under 8 64 Civil Dro 
ccdureCotle Sardhan Lalv AmhdaProaai his 
15 1 A m e c J I n JS Calc 5« (JWfi) 
Phvlhimart v Ohariukyam I L S 3S Cnie 
202 e c nc ir A C)(W«r) Mekomti 
Warn V PitamhaT 21 XT B iSS [Un) and 
BonomaU y P>‘o5oa»io I L It 23 Calc S29 (fSSd) 
foUowed Xolu Jtfulji v Xoji Bfli J J jj 
10 Bern, iOO {40J) {JBS6) and other cases referred 
to In a case of attachment before judgment 
the revival of execution proceedings does xiot 
operate aa a reviTal of the attachment so as to 
prejodico the rights of strangers who have mthe 
interval aedmred a title to tho property PatTtnga 
Kiiery Jlfeid^atn»anda 14 0 h J 476 {1911) and 
Mahabharai v Buraya Kanta (1918) Bat 343 
3 P L J 316 (1918) referred to Under the 
proviaioos of Art 11 and b 23 (1) the suit as 
against L was barred as she was not added aa a 
party within on© year from the date of the order 
u the cUiica case 8 32 <2) did not eavo timita 
tiOQ aa the assignment by* the successful ciaimaAt 
took placD after the order for release and as such 
tha osaigamaRt was oot during the pendency of 
it suit Though the general presumption ii that 
all property acquired by or m the possession of a 
member o! n jomt Hindu famUy is joint property 
there can be no such presumption where the dis 
puted proper^ stands in the name of a non 
coparcener The onus lies on I’lsmtiQ to prose 
that the ostensible owner is not tbo real owner 
PaOTAX CnaMtrBA OorE l> biTAt ClUVDIU 
Gavoopaduyava 25 C W K 544 

0 XXI, rr 58 61— tn 

fottttston under a coiiusite sale i/ »n jDO»»eis»o» or 
frusfee jor judgment dehlor A judgment debtor 
with the object of defranding Itis creditor ezecuted 
a collusive sate of his property m favour of a 
third person who was put in possession and pre 
ferred a clnim to the property under r 63 of 
O XXI of tho Civil Procedure Code when the 
eame was attached by tho creditor in execotion 
of his decree Held that the clami ahonld be 
rejected on the ground that the property was sn 
possession of the elaimsnt in trust for lb© jndg 
meat debtor within the meaning of r 61 of O 
\XI of tho Civil I^ocedure Code It was not 
necessary in order to defeat the claim to ehow 
that the trust was one capable of enfeawmeat 
by law W C lIcIifTOsn i Bidbu Bitpsav 6bw 
l»5)J2) 16 C W H 659 

0 XXI. rr 58 63— 

See Civn. PnoCEDUBB CODE {Aci XIV 
or 1882) 8S 2CS 276 253 

I X B S8 Bom 631 
See CoicPjkSVES A« I o» J882> » ICa 
I L B 38 All 637 
Sre LiMiTATiov I L R 45 Cale 785 

— — — Order relueiny tn effect 

<0 tnrubye/e claim whether an order agtutut 
tloimonl tdlhin O 3.XI r CS Cicil Procedara 
Code and Jrt It of Lumtalson Ut f/V of 190S> 


Cim PROCEDTJEE CODE (ACT V OF 19QJ 

— conid j 

0 XXI rr 68 63— confd 

Held by the Fall Bench (/) that an order refm 
ta investigate & claim to attach^ property 
tho ground that there was delay in filing it is 
order passed against tlie clmmant within 
XXI r C3 Civil Procedure Code and Art II 
tho Limitation Act (IX of 1908) and (2) that 
order on a claim petition merely stating that 
It was filed late it wiH be notified to the bitld 
13 in effect an order rejecting the claini to whi 
the provisions of 0 XXI r 63 will apply Afli 
emiia Cie((y v Tijiopofo hatnar 2 L W 2l 
and Ponviomt PiWai v Satnit Animal 32 Me 
h J 211 followed TAiftifrufli Vtrma V Thru 
hade CheLlammtilU {Second Appeal Ao J98G \ 
1916) overruled V EKSArARATyAtt t Rako 
WAVAKA iiJUA (IDJ8; I L R 41 Mad SI 


— Property attached 

exeetiUm proeeedingt — Claim preferred under '> 
XXl r 58 rejected under 0 XXI r 63 miho 
tntestigolion — brought by clamant more tht 
one year after the order of rejcciton — Indian Ltinit 
lion Act (/X of 1993) Art if— i^uif uh iher lam 
In tho couiso of certain eteeutioa pcoceedim 
tbo property m dispute was attached Tl 
present plaintiff preferred a claim to the properl 
under 0 XXI r 68 0 C J which was rejeofe 
aader 0 XXI r 63 and tha plaintiff then brougl 
this Sint to establish his title to tho propert 
and for consequtstisl »l efs more than a >es 
ofter th© claim w,.s rejected Held that th 
language of Art U of tha Indian Limitation Ac 
of 2608 13 more comprehensive than the languas 
of the proceeding Act and the artiwlo cannot » 
leatrictra to those coses is which ati mvastigo 
tion had taken place NAdevnuo L.\n Cnow 
Dinrrr i FA.n Dfirsv> Dte (1916) 

83 C W N 87' 

o XXI t 58 0 xxxvm, n I 

(0 12— 


Set Pnovjvcui. IbsOI-vshct Act HI oi 

loor ss 13 (d) 47 

I L R 86 AH 65 

0 XXL r 59 (1682 Code 279)— 

S« Chva» Ppoobdwhe Code 1882 ss 


I L R 84 All 865 

0 XXL r 60 (J882 Code s 280)— 

EzfXuHon of decree — Atlnthment of property — 
Cfaun by a person in jossesrion of raainfeHancs 
eftofps on the proptrty-~Sale of the prajvr/i/ in 
execution su6;«ct to the charge — iJuit to rtcorer 
pojteHion of the property after the death of charge 
h^cr— Parties la appeal~Pracltce and proce 
dure Oiftain property in which a jadcinent 
debtor was luterwted aa a ahaiet was attaehed 
in execution of & decree agamst him iJis mother 
appb^ to raise tho attachment on the grooacl that 
she was in posaesaion of the property that she 
was entitled to retain it dunog her life tune and 
that it wae subject to a charge for her funeral 
reremonies Tho property was sold euhjcet to 
her charge and purchased by the plaintiff at tho 
Court sale After the mother s death the plain 
tiff sued to rvcoTCf the jodgiaont debtor » rharo 
in tho property by jiortition when tl o judgment 
detrtor and a brother of hiA defendants Am - 
and J respectively contended that there was 
no attachment of the property at the time of 



( S45 ) 


DIGEST or CASES 


CIVIL PROCEDURE CODE {ACfT V OP 1008) 
^cotUd, 

0 ZXI 7 60 (2883 Code s 280)— 

contd 

sale and that the sale was therefore invalid. 
The tnal Court decreed the claim on tho ground 
that the sale was valid even though there was 
no attachment Defendant 1 alone appealed 
and tho lower appellate Court held that absence 
of attachment vitiated the sale and dismi sed 
the suit The plaintifi having appealed Held 
that the property was Eufficiently attached that 
all the subsequent proceedings including the sale 
of the right title and interest of the judgment 
debtor were m order and that there was no real 
basis for the objection that the sale was void 
m consequence of the ah ence of attachment 
Held at 0 that defendant Lo 2 ou^bt to have 
appealed from the decree of the tnal Court 
end that in his ah cnee tho decree could not be 
reversed by the lower appellate Court on the 
appeal of defendant I«o 1 alone The Court 
however ordered defendant Lo 2 to Lc joined 
as party to the appeal \ArEt7KT SnRiDosit t 
MijrjcvaTiilIanHAy (1020)1 L R 44 Bom 860 

0 XSl I 61 (1682 Code 281}— 

See B 68 16 C W N 959 

— — 0 XXI rr 61 62 (18<!2 Code 281 

282>~ 

See Civil Fbocedcbe Act 18«0 276 

283 

— 0 XXI, t 62 (1883 Code a 282) 
See IfoBTcaoe 1 L R 47 Calc 447 
. ■ 0 XXL rr 62 and 63— 

Set Civil PnocfcOBE Code 18S3 

8 278 I L R 41 Bom 64 
— 0 XXI r 63 (1882 Code s 283)— 
See O \XI n 63 

I L R 41 Had 985 

See Ldhtatiov Act (IX of 1908) See 
I Abts 11 13 

I L R 39 Had 1196 
I L R 40 Had 7S3 
I L R 45 Calc 785 
5«e Tes JoniCATA 

I L R 44 Calc C98 
See TrA^S!^En of ProiErTr \ct (I\ of 
ISS.) 8 53 I L R 42 Hcd 143 
I L R 4a Had 730 

■ . - — — Order »n fatovr of 

Me claimant— -ilienalim ly the claifnant evbse 
quentlj—Sutt 6y dterte holder fthse^vrnl to /he 
alienation to « ojnfe Me order — £« pendenF 
doctrine of if appltcalle— Pendency of j/roetedtngs 
— Svil ei form of appeal — Alienee ^otnedosyorfy 
after one year from the date of order not o netes ary 
party— \o bar of limitation— Limitation Act {IX 
of ISOS) e 2’ tie 1 ard S A purchaser of pro- 
perty from a claimant after as order has teen 
ja sed in bis (claimants) favour bat trfom a 
suit under 0 X\1 i C3 was uiatitulrd la an 
alienee pendente hie and is therefore not a eece« 
eary party to the suit and if the p®ees.'>aty partita 
had teen brought within one jear the abenre 
cannot advance the pica of limitaticn as a 
cl (•’1 of the Indian Lunitation Act cap>res-ly 
eicluof*! tho operation of cl (!) in such ca«ca 
A suit brought under 0 \\I r 63 of the Codo 


CIVIL PROCEDURE CODE (ACT V OF 1^08) 
—contd 

O XXI, T 63 (1883 Code s 233)- 

contd 

of Civil Iiocedure (Act V of 190S) is a mere con 
tmuation of the proceedings in a claim pctiti q 
and all alienations dunng the continuance oftb 
proceedings oriomated by the claim petition to 
the disposal of the suit brought to set aside the 
Older passed on the claim petition are aflected 
by the doctrme of liependens foinulatcd m 8 5. 
of the Transfer of 1 ropeity Act Suits of this 
clacst hough called ongmal suits ate not m the e 
ence ongmal actions but merely fortes of 
appeal allowed by the Civil Fioccduie Cede tcbi 
brought m the guise of ongmal suits PAiu 
iLUfflart V Ghariihyam Afisra 1 L It 35 Calc 
202 followed letra Panradi v Karvpa 
Ponnadi Jilad L T J5i Hamhanlar Jtabhi 
V Aaron Karean 1 L H 18 Horn 260 Xeshori 
Jlohtn Hat v Htirtook Lau 1 L J 12 Calc 
C96 and Seilappa Coitndan v Hull la Ooundan, 
I L It 31 Had mBS rcfcTrcd to Knisn\AFP4 
Cbettv V Abdel KnarErr Sams (1013) 

I L R 88 Mad 535 

2 Sxutilion of d tree— 

Suit for deelarotion that property \s not liable to 
oltackment and eale—laluaiion of tuit Held 
that tn a suit for a declaration that property » 
not liable to attachioent and sale m execution of 
a decree where the value of the property is m 
excess of the amount claimed in execution of tho 
decree the proper %a)uation of tho auit for tho 
purpose of jurisdiction is not tho value of tho 
property but the amount for which tho decree 
may be executed Huorltt Dos v AamesAer 
Prasad I L It 17 All 6S and Dfan Ltci r 
Zomurrad Began J L It 27 All iiO followed. 
Phut Kumatt v Qhanthyam Hura I L P 3^ 
Cale 202 referred to bjisTBa t SIuuTaz 
Bioau (IfllS) I L R 38 AU 7s 

8 Appliodhility to tiaimi 

to property atlaehed before judgment— 0 \XA I IH 
r 5 Held by the Full Bench that O XXI 
r 63 Civil Procedure Code applies al o to orders 
On claims preferred to property attached before 
judgment Bamanamma v Bathula Aamarujv 
I L Jt 41 Had ”3 overruled PaasaDa AatTDC 
i tiravra (1918) I L P 41 Mad. 849 

4 Hortjagee fh g elam 

petition— Petition dtsmused — lsu\t to e labli h rigft 
dtsmiserd— Subsequent suit bj mortgagee to c force 
hit mortgage— ^uil ogainsl mort agora d/u cfaseri 
in exeeulton of a decree in ancth r rtiti ty the earn 
creditor — Order on claim petition irhelher eon 
clesiie An order on a claim petition which has 
not been ect a ide in a suit by the claimant under 
O \X1 r 63 Civil Procedure Code I'ccoices 
conelusire not only for tbe purpo e cf the eiecu 
tion of tho decree in connection with which the 
claim was preferred but aho of tbe cxecut cn of 
other decrees between the same parties Tho 
establishment of tbe decree holder’s n bt to brrs 
property to Bale free from a claimant a alleged 
nght involves the n«,ht of tbe putvhsaer at the 
sale to pet a title to the propertv free from saeh 
ngbt y airosemy CArt/jf V Alagiri Chet v {lyS) 
S7 I C SCO followed CmeA Ckunder Icy \ 
Paj BuBubh Sen {ISS ) J L. P S Cale 2 3 
di-«cnted from *!txoaxian CarrTT r C'nixxarEi 
(W J) L. R. 44 Hxd.2C8 
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CIVIL TEOCEDTJEE CODE {ACT V OP 1808) CIVIL PROCEDURE COPE (ACT V OF 190 

— con/tf — conld 


0 X2n rr 53 60 and 63 s 64— 

~onld 

aiad© Tbercforo m such & case any private iraas 
£er o£ the property by the claimant thoogh made 
after an order under r 60 rcleasiRg the property irom 
attachment would bo void under s 64 Ciml Pro 
ccdoro Code Sardkan Lalv Ambil a Pr&sad I>S 
15 I A 223 a c 1 L It 15 Cate 521 {J88S) 
PAul/twftiar» v Ohanashyam 1 L It 35 Cafe 
202 a e 22 C W I, 260 (P 0(1907) ilakomed 
TTam v Pitambar 21 W R 435 (2874} and 
Bonomali t Prosonna I L R 23 Cate 829 (^556) 
toUowed Lalu Aiuiji v Koax JBai 1 X> P 
10 Bom 400 (407) (2SS6) and other rases referred 
to In a case of attachment before judgment 
the revival of executi(>& proceedings does nob 
operate as a revival of the attachment so as to 
prejudice the rights of straugeta who have in the 
mterral acQuired a title to the property Palnnga 
Kfier r JUadkaianaKda 14 C L J 476 0911) and 
ilfoAa5Sarfli v Surjyo Sartta (1918) Pat S43 
3 P L J 310 (1918) referred to Under the 
provisions of Art 11 and a 22 (1) the amt as 
against L was barred as she was not added as a 
party within one year from the date of the order 
m the claim case S 22 (2) did net save luntta 
tioa as the assignmeat by the successful claimant 
tooh place after the order for release and as such 
tha assignment was not during the pendency of 
A suit Though the general presumption is that 
all property acquired by or in the possession of a 
member of a joint Hindu family is joint property 
there can bo no such presumption where the dis 
puted proper^ stands in the name of a non 
CO parcener The onus lies on Plaintiff to prove 
that the ostensible owner is not the real oimer 
Fbotav CBji'ios.i Goes v SaiuT CaavDna 
OirtacraouTATA 25 C W K S44 

■ ■■■ 0 XXX, rr 58 61 — Cfownnnt »» 
possession under a conustse sols tf in possession as 
trvsiee for jud^eni debtor A judgment debtor 
with the object of defrauding lus creditor esecuted 
a collusiTO sale of his property jn favour of a 
third person who was put in possession and pre 
ferred a claim to the property under r 58 of 
O XXI of the Civil Frocedure Code when th» 
same was attached by the creditor in exeenlioa 
of bi3 decree Ileid that the claim should l>e 
rejected on the ground that the property was in 
possession of the claimant in trust ior the jndg 
jnent debtor vnthm the meaning o! t 01 of O 
XXI of the Cml IVocedure Code It was not 
necessoty in order to defeat the claim to show 
that the trust was one capable of enforcement 
by law 11 C UcIsToan « Brnnu Biresan 6 kh 
(1012) 16 C W K 659 

0 XXI, rr 68. 63— 

See Civil. Peoceditek Code (Acs XIV 
or 18S2) 6S. 2CS 276 283 

X L R 23 Bom 631 
S<« CoimasvES Act (\ I or 1882) » jea 
X. L R 23 AU 537 
Set LnnTATio*i I L R 45 Calc 785 

— Order refustrig la effect 

(o invMfije/e ehirn vfielJer an order 
tlaimant Kiltiin 0 X.Xi r 6 j Ctmt Imeifura 
Cedi and Jrt J1 of LuniMioti Atl (tX of lOOS} 


0 SXI tr 58 es-cofl/d 

Held by the Tull Bench (1) that an order refui 
to investigatB a claim to attached property^ 
the ground that there was delay in filing it is 
order passed against tlio claimant withmj 
XXI r 63 Chvil Procedure Code end Art II 
the Limitation Act (IX of lOOS) and (2) that 
order on a claim petition merely stating that 
It was filed late it v?ill be notified to the bidd 
ts m effect on order rejecting the claim to wh 
the provisions of 0 XXJ r 63 will apply An 
emka CJitUy v Iijiapo/o Bainar 2 X IT ^ 
and Ponvi-amt Ptllzi v iSamii Ammst ol 
L J 247 followed Tlidhihiih Vmmo v Thx 
hod* ChtllammuiU (Second Appeal ha ISSi!} 
1916) overruled \ eksataiuiIiAM v JUinJ 

XAiraxAustA (I9ie> I L E 41 Mad 9 

' Property at aeticd 1 

exeeulton proceedtnfjs—Clatm ^^eferred under I 
SXl T 68 rejected under 0 \XI r 63 tathh 
tntertt^e/ion — 6v*t hrougbl by clatmant more th 
one year after ths order of rejfcCion — Indiuu ituiil 
tioji Act (IX of J90S) Art 11 — ^ait uhfiher larti 
In the course of certain execution proecediai 
the property m dispute was attached T1 
present plaintiff preferred s t-isim to tho propert 
under O X\I r 58 C 0 P which was rejecti 
under 0 XXI r 63 sad the plaintiff then brougl 
this suit to establish bis title to the propert 
and for consequential reliefs more than a yet 
after the rlsim wss rejected Held that tl 
iongusge of Art Ho* the Indian Limitation At 
of 1208 is more comprehensive than the Jsnguss 
of the proceeding Act and the arti\.Io cannot I 
teslncted to thewe ca es m winch an investigi 
tion bad taken place. AaOevdiio Lit Crow 
DBTT i t Fa-ti Dnrsw Dis (1918) 

S3 C 77 N 87 

0 XXI r 58 0 XXXVni rr i 

to IS— 


See PnovzscaAii Ibsolvemct Act III Or 
1007 ss 13 (3) 47 

X L R 86 AU 65 
0 XXL r 69 (1882 Code 279}— 


Su Cmj/ pRoesnons Cons 1882 ss 
278 233 


1 L R 84 All 865 

0 XXL r eo {J882 Code s 2S0}— 

Exteviton of decree — AUathmeni pf property — 
Cfaim iy a person »« posses ton of vuuntenance 
ekarye on the props of Ike properly *n 

exrcvfton subject to (ha cherse — SuU to rtemer 
possession of the property after the death of charge 
AoWer—Porties to appeal — Practice and peace 
dure Certain property m which a judgment 
debtor was inleteslwl as a abMci was attached 
in execution of a decree agaiost him His mother 
applied to raise the attachment on. the ground that 
she was in possession of the property that she 
was entitled to retain it during her bfc (imo and 
that it was subject to n charge for her funeral 
ceremonies The property was sold aobject to 
her charge and purchased by the jilaintiff at the 
Court tale After the mother a death the plain 
tiff sued to recover the judgment debtors share 
>n the property by partition when the judgment 
debtor and a brother of lus, defendania Aos. « 
and I respectively contended that there vaa 
no Attachment of the property at the time of 
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CIVIL PROCEDURE CODE (ACT V OF 1908) 

— con/i. 

0 XXI r 60 (1882 Code s 280)— 

eoniJ 

sale end that the sale noe therefore lavabd. 
The trial Court decreed the cl aim on the ground 
that the sole was valid even though there was 
no attachment Defendant 1 alone appealed 
and tho lower appellate Court held that absence 
of attachment vitiated the sale and dismissed 
the suit The plamtill having appealed Held 
that the property was sufficiently attached that 
all the subsequent proceedings including the sale 
of the right title and interest of the judgment 
debtor were in order snd that there was no real 
basis for the objection that the sale was void 
in consequence of the absence of attachment 
Held al o that defendant No 2 ou^ht to have 
appealed from the decree of the trial Court 
and that in his ah enco the decree could not be 
revered by the lower appellate Court on the 
appeal of defendant No 1 alone The Court 
however ordered defendant No 2 to le joined 
as party to the appeal VaixtrKT SEjunuaK t 
ManJUKaTBUanBav (1920)1 L R 44 Bom 860 


CIVIL PROCEDURE CODE (ACT V OF 1908) 
— eonld 

0 XXI r 63 (1882 Code s 283>- 

tMfd 

of Cjvil Procedure (Act V of 190S) is a mere con 
tmuation of the proceedings m a claim petiti a 
and all alienations dunng the contmuance of th 
proceedings ongmated Ly the claim petition to 
tbe disposal of the suit brought to set aside the 
order pa sed on tbe claim petition aro afiected 
by tbe doctnne of lupendens formulated m s 6 
of tbe Transfer of Property Act Suits of this 
cla at hough called original suits are not in the t 
e< ence original actions but merely forms ol 
appeal allowed by the Civil Pioccduie Cede tobo 
brought in the guise of original suits PAtu 
Atimon V GAantApom A/isra i L 1 25 Calc 
20"* followed Teero Fanrad\ v Aafwpo 
Panaadi Mad L T ISi Iiat\ahanlar Jeah'h\ 
V Aaron Kartan 1 L P IS Bon 260 Leshor* 
Mdhun Ba\ v i/ur ool Da a 1 LB 12 Calc 
€96 and Settappa Govndan v Mulhta OovndaTt, 
J L £ 31 Mad ^68 referred to KBISU^ACT 4 
CnEtry v Abdul KnauES 8 abib (1913) 

I L R 38 Mad 535 


0 XXI X 61 (1882 Code 281}— 

As B. 68 16 C W N 859 

O XXI rr 61 62 (1882 Code 281 

282>— 

Jte Civil Pbocsditpe Act 18S0 ss 278 

SS3 

0 XXI r 62 (1882 Code 8 282) 

See Mobtoaoe I L R 47 Calc 447 
1 1 • 0 ^^1 TV 62 and 6t^~ 

Set Civil Pbocedubb Coos 1882 

a 278 I L P 41 Som 64 

0 XXL r 63 (1882 Code s 283)— 

S<s 0 XXI B 63 

I L R 41 hlad 885 

See Ltmitatiok Act (IX or 1908) Scir 
1 Abts 11 13 

1 L R C9 Mad 1196 
I L F 40 Mad 733 
I L R 45 Calc 785 
See Pes JODicsTa 

I L B 44 Calc C98 
5e« TrABSrtn or Ptopestv Act (I\ of 
18S2) s o3 I L B 42 Med 143 
I L B 43 Mad 730 
. , — ■ Order in faiwr of 

the elatmant — Alienation by the cloimanf aii6se 
^enllj—Svit ly decree holder fubaequent la the 
alienation lo ae aside the order — Lia pendena 
doelnne of if apphealU — Pendency of ptoetedtnga 
—Si'll a form of appeal — Alienee joined or parly 
after one year from the dale of order not a nteesaarj 
parly — Ao tar of litniiation—Ltrtiilation Act (/X 
of J90S) a 2“’ ela 1 and 2 A puivha rr of pro- 
perty from a claimant alter an order has teen 
passed in his (claimant s) favour but before a 
eott under O \X1 r 63 was instituted u aa 
alienee pendciile lile and is therefore not a nrce 
laiy tarty lo the suit and il the reccs ary partrea 
had keen brought withm one jear tbe alienee 
cannot advance the pica of limitation as a Sl 
cl C*) of the Indian Limitation Act expressly 
excluded tho operation of cl (!) in such ca es 
A suit brought under 0 \\J r 63 of tbe Code 


2 - - ■ i.-i ' Execttlion of d eree— 

Sv*t for dedarotxon tlat property is ned hath to 
oMchment and aalc’—} aluation of suit Hetil 
that u a But for a dcciaratioo (hat property u 
not bable to attachment and ealo m execution of 
a decree where the value of tbe property is m 
excess of the amount claimed u execution of tho 
decree the proper valuation of tho suit for tho 
purpose of )urisdiction is not the value of tho 
property hut tho amount for which tho decree 
may be executed DvarLa Das v kantahar 
Praaad 1 L £ 17 All C9 and Dhan Dti* r 
Zamvrrad Begam I L £ 27 All 440 followed, 
Pkul Aamari v Qkanahyam Mura / Z ,P Jj 
CaU 202 referred to Kbetba t MujrTa* 

Bsoau (1916) I L R 38 AU 73 


3 ■' AppfieoSi/ity to tlaimt 

to property alloched before judymcnl— O A.SX llfj 
T 5 Htid by the Full Bench that O XTI, 
r 63 Civil Procedure Code applies al o to orders 
on claims preferred to property attached before 
judgrnent Bamanamma v Balhvla katnaraiv 
t L P 41 Mad 23 overruled Ibasida Naycio 
t ViTAYTA (1918) I L R 41 Mad. 849 

4 MoTt}agee fUng tlam 

pr(i{i<m — Petition diamiaaed — 5«il to eetaUi h riglt 
diamiaatd — iSuhsejtient evil hj mortgagee lo enforc 
Ais mortgage — Smt agamat rnortgagor ard j urefa era 
•n excevtion of a decree in another suit by the eatie 
creditor — Order an claim pehlton ichelher con 
elvatte An ojder on a claim petition which has 
not teen ect a ide m a suit Ly the claimsnt under 
O XXI r 63 Civil Procedure Code hccomts 
conclusive not only for tbe pntpo e of tbe execu 
tion of the decree in connection with which the 
claim was preferred but aLo of the execution of 
other decrees between the same parties The 
establishment of the decree holder’s nght to brng 
properly to sale free from a claimant e alleced 
nght involves the nght of the purchaser at the 
sale to get a Utle to the property free from such 
nght tamaaamy Chetly V Alagiri Cheltv (ISdl 
27 I C SOO followed Vmeah Ckunder Fpv v 
Paj Bullubh Sen (tSS"*] I L P 8 Cole ^ g 
dis ented from. SrvQABiAn CHErrr r CutivIbbi 
0®'*) I L. R. 44 Mad. 268 
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( S-tS ) 


CIVIL PROCEDURE CODE (ACT V OP 1008) 

— conld 

0 ■^xr r 65 (1882 Code 286)— 

Ste Pbi/UUX-e Distribvtio't 

I L R 44 Gale 789 

0 XXI r 66 (1882 Code s 287)— 

Sie ExiCDTiov oy Decree 

I L R 86 Calc 482 
See LunxATiON Act 1903 Art 182 

I IL R 40 Alad 949 
Seg JIoBioAOE I L R 47 Cale 447 

1 Ancestral ptopecty—ffenera! 

rules of practice far Oint Courts Ck lY r S 
Property to which title is made oat by gift 13 
tat property tn^ert(ed Within the meaning of t 4 
Ch IV of the General Rules of Practice for the 
Ciril Courts and each property 33 conaociuently 
hot ancestral Fazal Aa»AD v Wesai^ud dtk 
1916) L R S6 All 481 

2 Sale proclamation — lofuor»oi» 

tf property to 6* lohi — Appeal ffcld that no 
appeal will lie from a statement made m a sale 
proclamation as to the value of the property 
advertised for eale Siioyatm Ach\ v Subroh 
tiuRta AyjMT J h ft 27 Mai 252 followed 
ArroszA Pjusap v Gori Nats ( 1917 ) 

I L R 89 AU 415 

3 Suit lot declaiation that pto- 

petty t& not liable to attacbmeat— And aafe— 
Ydualion of tu*t In a suit for a declaration that 
{iroperty u act habie to attachment and sale ui 
eseeutioa of & decree where the value of the 
property ta question is in ozeesa of the arnouQt 
olainted in execution of the decree the proper 
valuation of the suit for the purpose of }uns<iic 
tion u not the value of the property but the 
amount for which the decree may be executed 
AAeiro Pal v Mwmtat Beyam I f P 3S AU 
t2 followed liadha Kunwar v rec4* Stnpk 
J L R 33 AU 483 referred to AsAKOtKouwan 
I Ram Ni&avjav Das (1918) 

3 L B 43 All 595 

4 Settiog aside a sale — Jifoteriai 

irregularity lapiWicifion of nalepro lamahoa — • 
Under slaiem nt of Kven te da os (ft land — 
Uniefealuatan of propTly—Stit mtnt of Ih «an» 
hy the decree hehitr — \o c6^ e/>oft by (Ae^udywent 
debtor to the anount of Gaveraraenl retenue or 
fufuahon-^dfirtole of the judgment debtor as to 
interest »a ih* properly soitgni to 6e 6roiiyft( to safe 
—Duty 0/ Coiir(r to /R<fta in een<fuc(iny sales 
tn ixeeuiton—Mutale of judgment debtor due to 
aelton of decree kdder—^Unlt of tsiappH of judg 
m n( cfefttor no apph ation— Right of autiiort 
purehaier 6 fore and after confirmation of salt-— 
No Qf right for tonfirmalion of eale Though 
it was not inoumbont upon the Court to state the 
value of the property m a piuclamatien for ssle 
a taatcniKy incorrect statement of the revenue 
or of thn value of the property where the vatue 
U stat'd would constitute oa irregularity which 
if it caused sulstantml injury to the judvinmt 
debtor* vfouli entillo him to have the sste act 
tulle tthero the judgment-dehtor s act in not 
objecting to lie statement of the peshkash and 
in stating tl n value on the footinc; of (he peshkash 
twins comvlly stated by the decree holder was 
dae to a inixtakc of fact regardin'* what the Court 
inlen le<t to s 11 lift judgment-d blor si oald not 
b I eld to Ih« c lopped from nhjecting le the 


CIVIL PROCEDURE CODE (ACT V OF 1908) 
—eonid 

0 XXI r 65 (1882 Cofle s 287)- 

eoRfu 

Bale on the ground of mntenal irregnJanty A 
party who does not raise an objection to the 
procUmation which he ouglifc to have raised is 
estopped from complajnmg of an irregularity 
rraultiog from an orroneous statement which 
ha should have corrected Ondhars Singh v 
llurdeo iVaraia Stngh L li 3 J A 030 end 
dphefts Y Mahnhtr Pershad Singh L R 10 I A 
25 referred to Arunachtllnm v AritnacAtKum 
f B R 12 Jfai 19 and ReAari •S'lfijjft r Mulhat 
Singh I h R 2S Alt 273 referred to In India 
an execntion sale ir an act of the Court Where 
an act of a Court is induced by the aistste of 
parties It may be set aside But the Court will 
not apply the rule of estoppel to cases where the 
judgment debtor was not aware of the facts to 
which he WAS bound to object KaiAXtAStr RJJA 
or V iLuiAfttJA or VEnKATAorni (ID13) 

I L R 38 Mad 387 

S Order of coart fixutg ralua" 

tion— An Older of a coortflxmga valuation of tb® 
judgment debtor a property under r 66 of 0 XX^ 
of the Code of Civil Procedun? 1908 w not a 
decree and no appeal lies from snob an order 
DEosiwAtmAw Smon Raj An DaucsswAn Pbasao 
Narain SmoB S P t L J 13 

g Salt precfflwiofiaa order ts « 

judiaat art— Duty of court i» setting value gf 
property to be sold The action of a court i« 
settling the terms of a sale proclatnatwa unaor 
O XXI T CC IS a judicial act and the value of 
the property should be stated as fairly »» possible 
Monsm ItAonujiATn Bwok v HAtA&t Saht 

2 Fat I 7 130 
7 — — — ..... iSafe tr eregulion of 

Simple money decree — f^ofi/^eatioa of a mortgage 
tn the proclamation of safe— Aucfioii purchaser 
not precluded from challenging the (slidify 
of tlw mortgage Held that the notification of 
»n incumbrance on (be property about to be sold 
ra a proclamation of svlo made under 0 XXI 
r 00 of the Code of Civil Procedure (lOOS) will 
not preclude the auction pttrch'iser from aubsa 
qucntly questionias the validity of the incam 
branc* }a thi* respect the Code of J908 has 
made no difference in the law as it stood under the 
former Code Shtb Kuniiar v Shro Prasad 
Singh I L P 28 All 418 and Jairaj Mai v 
Badha Kishan I B R 35 All 257 foUowed 
AoUA SWTAJf IvUAff a WOfTADDAT Khaw 

t L P 43 AH 489 

O XXL tf 66 and 70 (1882 Coda 

s 287>— 

9m BevoAt, Tlvakov tor 8« 153 
163 Ajin 107 3 Pat L 7 176 

J>ftft Ilrvou Liw — JorvT FAiitLy 

J L R 43 All 703 

0 XXI rr 68 gl) (1882 Code 290 

and 291)— 

S< SitK IV Exrccrtov of Drensr 

J E. B 30 Calc 26 

0 XXL r 70 (1882 Coda £87)— 

‘fee Bfsoai Tavavot Act «s 163 
IC1 AVD 1D7 2 Pat L. 7 177 
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CIVIL PROCEDTJTE CODE (ACT V OF 1808) 

0 -tX! r 71 (18S2 Cods s 233)— 

St* PllO>nNCIAL IxSOLVTNCY ACT (III OF 
10O-) 5 47 I L R 39A11 2C7 
Stt Srco'>D Afpe-vi, 

I L R 45 Dorn 223 

0 XXI rr 71 and Si to 87— 

PureJ'dse in a Court eole of judjmeni ititon right 
to gtl a rceontega7ce of certain lands-~l)(fovU in 
paym nl of lalaree of purehaie monej vtlhin fifteen 
lajs of Court eale — Iiabiiify of purchaser for 
deficrtney on resale A purchaser m a Court 
auction of a judgment debtor a right to get a 
ceconreyance of certain lands on payment of a 
specified sum n on de'ault in payment of the 
purchased money witliin fifteen days of tho Court 
sale liable to pay under suminarj proet s under 
O XXI r "1 Ciiil Procedure Code any dell 
ciency in the price on a resale though the date 
stipulated for payment to get the reconTcyancc 
happens to be shortly after the Court sale and 
before the expiry of tho fifteen days allowed 
for the payment of tho balance The loss of the 
nght to get a reconreyance which is a substantia) 
Tight occasioned by tho neglect of tho purchaser 
to ezeiciSQ his right to pay at tho stipulated time 
does not mako tho propetty resold am the less 
the same pro^rty as the one sold leforr pro 
Tided all the then osistmg rights of the judgment 
debtor therein arc correctly stated in the pro 
clamation for the resale Cases in which an 
existing encumbranco on the property is omitted 
0 be mentioned st the time of the first sale but 
finds a place in tho proclamation for tho resale 
stand on a diSorcnt footmg Batjiialh S^hat 
V jlohtep Aarom Smijh I L R 26 Calc 5SS 
and Kali Kishore Dei Sarkar t Gam Prosod 
Sukal I L r 26 Calc 09 distinguished \ Ev 
BATACBELtAJUYYS I NtltSAVTA ClRJEE (1817) 
1 L R 41 Mad 474 

0 XXr r 72 (1882 Codes 234)— 

See MonTOACon awd Moutgacee 

I L R 41 Bom 357 

- - — Decree — EzccvUon~ 

Collector — Pccrcc Tiollcr alloued p rmissron to bid 
lij the Colltetor~Sct off — Jouer of the (ourt to 
allenO set off A deerte bolder liaTiOj, recei ed 
from tbo Collector permission to bid and hariog 
been declared to Iw tho bigl cst bidder ran ajT>ly 
to the Court for pormi sion to set off the decretal 
amount against the pureha e money MartA’'D 
Tbiwiuk t Diva bi » Abwi (1919) 

I L R 44 Bom 346 

0 XXr rr "3 and 83~Seterol 

decree hollers — rxeeitl on — Atfachmeiit 1 1 each decree 

— ipphcationi for sale — Pcrmi soi to judgment 

hhtor to raise fionrv h jriale oUena ton to pay 
off one of the decrees — Mone / jui I t it > Cot rt by 
nlKoee — J atealte di Inhuhoi — 4 tl* held by 

a Court tnea ing of \M err »ei r»I dccire 
lotlers m differint suits hnd atlarled tie samr 
property of their judcmont-il ttor and apjli'd 
jor sal m excciiti n of their n pectivr d-etee 
lilt tho julgment deltoT o) tamoil pertri ion 
of tho Court under C \\I r S'! to rai e money 
ly pnvate alienation of the proi'erty to par lie 
<1 crce amount due in one of the d'etre ant the 
amount was pai I into Court ly the all nee Ileli 
that the nionei having been (vn) mto Court 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

— eoald 

0 SXI rr 73 and 83—eonld 

under a pending execution application was a cts 
held by the Court under 0 \\I r 73of the Code 
and was liable to rateable distribution among 
the several decree holders vLo had applied fop 
execution Sorabjt Cooiarji \ Kola Eaghu 
Hath J L r ,j 6 Bom loG dis ented from 
Kaihum Sihiba v Ilajee Badsha Sahib J L P 
vS3Ial "22 2,4 referred to GaUlaunr TToomet 
Chundra Bonnerjee 1 L P 41 Calc 789 dis 
tingui hed TjiiiiAnTAst Fillai t LisssnMAKi 
IiLtAi (1917) I L E 41 Had 616 

0 XXI rr 84 89 92 Cod 

s 200 320A 322) — Lxeeution of decree — Sal* 
of tmmotcnble property — Aceeplavce of final bid 
deferred — Ipfl ealion to set aside nle — Limita 
lion Ildd that a sale of immoeeable property 
in execution of a decree is not complete until 
the sale ofllcer has accepted the final bid and the 
purchaser has paid m the depo it of So per cent 
of the pureha e money rcijmred by r b4 of 0 
X\I of the Code of Civil Iroccduce 1908 The 
penod of thirty days presenbed by r 92 wiH not 
therefore Iwgin to run against a pep«on applying 
under r $9 if for anv reason tho final bid romams 
for a lime onsecepted by the sale officer blTPisni 
Lal t Ram Narad? (1912) I L R 85 All 65 

0 XXI r 88 (1882 Code 310>- 

Exeeution of decree — Salt I'l exeevt on — Pre emp 
lion— Title of pre emptor defeasible Iltld that 
a title to a share in nndividcd immorablo pro 
petty sold in execution of a decree nhicb is still 
defeasible at the date of a sale in execution is 
not eufljcicnt to support a claim for preemption 
under 0 \\T r 88 of the Code of Civil Proce 
dure 1808 Kamla Pro-sad t hfohan Bhagal 
I L P 3" All 46 and ^ollXflaBlilV kaultshar 
Eax 4 All L J 362 followed Abcyl CnAiTT 
t CnoLAU IIcsiD. (1913) I I R 35 All 296 

0 XXI r 89 (1882 Code s 3I0A>— 

See -n n I L R 40 Calc 619 

See s 115 I L R 44 Mad 554 

See Bxnoil T£^A^cx Act 18Sj 

4 Fat L J 55 
Ve CO^TRAOT 4CT S 0 

I L R 42 Bom 556 
ice Sale I L. R 43 Calc. 69 

1 — 2 reeut on of 

decree — 4ppl c Ion to eel aside the sale v thin 
I m alion — Vo y tendered but not rr e red through 
Treasury Off ere oelioi The )U<I rn-nt-deltor 
made an apihcitien under O \\I r «*> of the 
Cod of Ciiil 1 mccdure to si t asi le a ale 1 eld m 
execution of n decree on the 1 st <I y of limits 
tion T1 c money rx^oircd to l-c pud i as tendered 
to the Tica un Officer shortly l^'fore 3 r v l-ut 
he refu «l to tabe it l«au.e ti ere wa not ufSci nt 
time to count it and aUo l-ccan e l» t!if'U''ht 
tbat It could le paid at any time within three 
day cf the Under The jal mental ttor paid 
it tic rext day wti 1 was Uy rl tl irtr days 
after tic sale Hell that tie jod tt' ntjlebter 
having done all that lay in his power to dcpc^it 
t)e money in time and harms feen prevented 
by the artion of the Trea utt DfTcer sLeald fo 
taken to have made tie payment within the Unj# 
allowed )y law Vntomed Albar Zoma Khon 

r\ 



( Sol ) 


DlGl^ OF CASES 


{ ) 


CIVIL FEOCEDOEE CODE (ACT V OF 1S03) 

—canid 

0 XXI r 89 {1882 Code s 310A>— 

co-nti 

V Sulhdeo Pandt U C L J 467 referred to 
ilciPrA Lal V Padha Kishait (1916) 

I L R 37 All 591 

3 — — . 5«7e oj tmmote 

ailt property »ft Coar< avcUon — Subte^ent pntale 
tale hy judymeni-d^tar — AppUcaUon by judgment 
debtor to set astde auetton sale — Ao loca* standt 
to apply — Order rejecting applteaUan — Pemeum 
peittion to High Court under Uml Procedure Code 
{Act V oJ 190S) e 116 — Pat rnawiaindUt though 
order en-ofieoiM Where After a sale in ^nit 
auction of certain unmoroahle property the 
judgment debtor sold away all his rights m the 
same property to a stronger by a priTate sale 
aud subsequently applied under 0 XXT r 89 
of the Code of CiTil Procedaro (Act V of 1908) 
to eet aside the auction sale Ildd that the 
judgment debtor had no locus ta«d» to apply 
under O XXI r 89 to have the sale eet aside 
Anan(Aa Lakshmi Ammall v Kunnanchankarctk 
Sankaran Aoir (1913) Mad IF A JOl refened 
to Ishar Das Vr Asaf Ah Ehan I L R A* 
Alt 186 follotved Per Sadasiva Attar J — 
A Civil Eevision Petition under s 116 of the Code 
of Cml Pracedttte does not be against an order 
of the Lower Court rejecting an application under 
0 XXI T £0 though the order was erroneous 
ui law as the lower Court did not act liiegaSIy 
Dt beyond its jnrudtction or with matenal irregu 
lanty la amviDg at the decision Per SrE’tciB 
J —Aeitbes an amendment of the petition nor 
the presentation of a fresh petition by the private 
purchaser could be allowed by the lugh Court to 
00 made as bo was not a party to the proeeediDgs 
m the lower Court and more than coo year had 
espttod after the time allowed by Art 166 of 
the Lunitstioa Act {IX of 1008) for bkog a petition 
ID the lower Court Susbaratvod t LAsan 
ujKAKASAusiA {1913} I L R 38 Mad 775 

3 Sale «n exceuUon 

of decree— Judgment de6/Dr pritately selling the pro 
perty ea sold — App’icalion by judgment dtllor to 
set aside Court sale A judgment debtor whoso 
property has been sold at a Court sale in eiecu 
tion of the decree against him has a right to ep)>ly 
to have the sale set aside as a person ownirig 
the property sold in execution of the decree withm 
tho meaning of r S9 of 0 X\1 of the C»v«l Pro 
cedure Code of 1003 in spite of the fact that he 
has transferred his interest in tho property after 
tho Court sale Pavdckano Laxuak i Oovfvo 
Daba (19JG) I L P 40 Bom 557 

4 Aon transfer 

able occupancy hold ng — Purchase at tnertgage sals 
— SKi«5i enf TtnS sale and purchase bj landlord 
—R ght of fir I pitrehaser to set aside sale b j deposit 
— Bengal lenancj !« {till of J88S as amended 
by E L and A C Act U of 190?) s I'O (J) 

\\ hero (m a case governed by Act I of 1907 S Jl 
and A C ) the landlord himself purchases a non 
Irsnsfirabio occupancy holding at a sale held in 
execution of a decree for rent obtained against 
the registered tenant of tho holdinp a pmoa 
who had wilhm 12 jears purchased the whole 
holding at a sale in execution of a mortgage 
decree u not entitled to set aside tho sale W 
making » deposit under O \\I r 89 of the Ciril 
lToce.Jure Code TaraL Das J at V //crash 


CIVIL PROCEDUEB CODE (ACT V OF 1908} 
—conld 

0 XXI r 80 (1882 Code s 310A}~ 

^nld 

Chandra Bantrjee /7 C IF A 162 s e 16 0 L 
J 648 Dyatnatfi Dasi v Ananda Mohan Soy 
18 G li N 971 and Ahnadulla Chotsdhry r 
Frayaosahu 20 C JF A 39 referred to Abdcb 
Babauax Satcar t Pbomope BEriAEr Dtm 
(1915) 20 C W » 40 

5 Application by 

judgment debtor fo set astde sale tn execution of a 
decree — Exeeutton of sale deed by judgment debtor 
not regisisrcd — Subseguent application whether com 
pelenl — Fresh sale deed executed by him after apph 
cation and registered before final order — iSasfoin 
fl6i7i<y of applicaUor — Rights of parties to suit or 
apjAieatum Khether affected by subseguent eienlr 
\Vhere a judgment debtor applied under O XXI 
r 69 of the Cml Procedure Code to set aside a 
sale of certain lands held in execution of a decree 
and it appeared that he had previous to his appli 
cation executed a sale deed therefor which was 
not however registered end that ho bad subse 

3 ueot to his applieatioQ executed a fresh aale 
ecd m respect of tbo samo lands to the s^o 
vendee which was registered before final order 
woa passed on the application and tba auctioa 
purcboacr objected to the eoropetenoy of the 
judgment debtor to moke or sustain the app'w* 
tioa Ueld that the judgment debtor bailoeus 
stands to make the appiieation as be bad not 
ceased to bo owner oi tbo lands at the time of 
Ills making the application and that be did not 
lose the right to sustain tbs application by too 
subsequent execution and registration Of 
deed as it is a well rccognued Tulo of law that 
the nehls of tho parties should bo adjudicated 
as on the dato of suit or application and not with 
reference to what transpires subsequently Atirri 

ierreddt v Sum laptuddt I Z R 
236 and Hainan ortan v Ranganafhan J R R 
40 Slad 1134 referred to 5ut6aroy«vd v 
ZajCsAminarasantma 1 L R 3S Mad 775 ilis 
tmguished ond RaraUa Monuhat v ilansuxh 
ram J L R 24 Lorn 400 dissented from 
SxrXBCBARAUAEAMl KATAMVAnU t SlED Wui 

Hessarr SAnifi (1918) I L R 43 Mad. 508 

g — Avction sale 

App/ieation ntarfe to the Manlatdar to set aside 
sale—Momlatdar not a Court withn the meaning 
of O AX/ r so — Application must be made to 
Ciwf CoBrt — iitntfafioa Act (/V of 190S) Sch 
I Art ICB An application by a judgment 
debtor to have an auction silo held by tho Mam 
Utdar ect asido under O XXI rr 89 Cml^o 
ccdiire Code 1908 niuat bo laado to the CiTii 
Court A Collector or other pevenue OfScer 
cannot becoosidcred o* a Court withm the tccAmtig 
of O VX! rr 89 ond therefore the judgment 
debtor who preaeata his application to the Collector 
consob stop limitation running ngainat hun 
T^ranoAsoA t Rauaxoaida (1919) „ 

L L R 44 Bom 50 

•v Cuv/ rroetdure 

Code (1882) s JOS—Exteuhon of deerte—SaUtn 
exeeuUoi^iorfttlure of auel on purehastr s at 
post! An auction nurcbaacf depoaited fn Court 
Rs 1 WO out of a total sum of Us 2.200 Owing 
to tho lodgment debtor mating an applicaUoa 
to have the sale set aside tho auction purtbasef 
did not deposit the rrmamtler of tho purchato 
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DIGEST Oi CASES 


( S54 ) 


• 0 xsr r 89 (1882 Coie « 


CIVIL PROCEDURE CODE (ACT V OF 1908) 
— eonld 


9 (1882 Code s 310A)— 


-E^cvUon of decree- ivct.on sak-Anhca 
coln uTmil^ nL^l* Tv. ^ bff judQKtent dctlor to set aa.rfe eah-Lcpo6,l 


of tlie Klip Tlii^ *. 1 tuhtn thirty dayt — ivchon pvrcho cr -not o rcci 

tlf.f /i. 'pi's. dtpooltd by raltaiU J„lr,b,l,an claaatl 6, olSer itmc Sol* 


him that the Court would ha\o eTcrciscd & proper 
03 QTetion in allon-Jn:- - — -- ’ 


Patenblt di«fri6ufion elawied by other decree holders 
— ?ati«/flcfion of the decree under uhich the jno 


_ 1 Id i d.. AU 380 gtvea under r D2 of the said order ihould he given 


, ® ‘ ' Rzeciition of wtthm thirty days of the date of tale Once 

oecfce “‘’'® y* eieeulion of ixmjde money decree — • notice has been given under r 80 to all j-eraons 


the decree /edder oZro holiipy a decree upon a mort 
gage of the properfy eo)d— Application by decree 
/oWer to haie sale ttl aside A decree holder 
held two decrees agajist the eaine judgment 


affected thereby the Court has full authority 
to eet aside the rale A decree holder having 
applied for evecution of hia decree the proceed 
iDgs in execution were transferred to the Collector 


debtor the one being a decree for sale on two We i sued a proc’aiLation and proceeded with 


mortgage and the other a simple monej decree 
®*®ctition of the latter decree the decree 


the safe hut before the auction sale took place 
he received from the Court intimation of applua 


holder caused part of the mortgSj^ed properly tions made by other decree holders against the 
to be sold by auction and it waa putchaecd by a samo jodgroent debtor for rateable distribution 
stranger iltld that the decree holder was not The Collector inserted references to tie appliea 


stranger Utld that the decree holder was not The Collector inserted references to tie appliea 
competent to apply under 0 i-XI r 80 of the I'ons in his proclamation of sale and the properly 
t'** rf W»'8 ^8* 8®^ cqucjitlv sold Then within thirty days 


set asi(^ SltmaiiusD AnuASouan Krak t the judgment debtor applied to have the sale set 
Ahhad Said Khak (1911) I L R 33 All 481 a ide under 0 XXI r 89 of the Civil Proeeduro 


9 — £«cu<ion of depositing in Court for 

duret— Property sold by judgment debtor to a third 'lie purcho cr a sum equal to fire 

ptfson after execvtion sale— Judgment debtor vet P« of the purchase money and for payment 
eompelent lo apply to Aaie auction sale set aside *® “Biovnt speciCcd m Ibo 

Where a judgment debtor after the sale in evecu P^'amahon of sale as that lor the recoverj of 

tion of hiB inimoTcallo nroptitj so'd such proper ^hicb the salo was ordered Although the deposit 

ty to a third party it was /eW that the judgment !!“" sufficient to satisfy the judgment debt of 

debtor was not competent thereafter to annlv 'he creditor 1 e objected to iho judgment debtor # 


debtor was not competent thereafter to^apnlv 'he creditor 1 e objected to iho judgment debtor # 
tinder 0 \\I r SO of the Code of Civil Pwc *Pphcation on tho ground that the deposit was 

dure 1908 to have the execution salo set aside ••'sufficient becaueo tho amount deposited should 

Eehi Pra ad Pandit ^ J/uhammad Ims Arch sufficient to satisfj not onU his decree 

li Oudh Cases 33 approved Isiiar Das « A««if hut el o the claims of those decree holders whoso 


li Oudh Cases 33 approved Isimr Das t Asap hut el o the claims of those decree holders whoso 
An RitA> (1911) I L E 34 All 186 »Ppheatioiia for rateable distribution bad teen 

brought to the notice of the Collector before tho 


Courf of jnrtxon of a judgment dell by persons 
other than the apjhcani no r ghl to take credit 
f^— Peceipt mea mg of O \\I r 89 Civil 
rroceduro Code is m the nature of an indnl enco 


Payment mto 8«le lied setting aside the sale that tho term 


/ persons decree holder m 0 X\I r 60 of the Civil 
•ke credit Procedure Code (Act \ of 1908) meant that 
89 Civil person alone for sati faction ol who o decree the 
idnl enco eale had been ordered and did not include other 


to judgment debtors and a judgment debtor perAons who wonM have a ri ht to claim rateable 
who wi lies to take advantage of ita provisioua distribution out of the sale proceeds under s <3 


iply with tho same by paving ®f the Civil Procedure Code (Act \ of DOS) 


aU the amounts as directed bj the rule "^Iwa any 
amount that ma\ have been paid bj Aimsr^ and 
he cannot take credit for any amount paid byaco 


T^**~i**** not joinM him In tho u out of po e_ion of certain imnfovable pro 

if ‘® ‘•‘8 wdit can perty but is lui'-ating to cs all sh bis title thereto 

.,11. r i/? J *8 not entitled to make a depc it in court to ret 

™ ii’ o. .„h r,opmv l.u m 


aside a sale of such protenv held m execution 
fed eoThr ^ ^ I"? does make a deposit 

mmded by him hid he been and eventually Ices the suit m which he was 

/ i Jf "d Bon endeavounng to estelli h his title to the propcrlv 

km lalshL ^sJ 7 ^ »P «le he cannot recover the amount cf 


hwsn\A (1915) 

12 

(Act \;i cf 7Sf>) 


L R 89 Mad 450 "older \f nay app'y to set aside ttvi taJ cf Is/ab 
/*. r r. V ^ . "• ^*8* Bengal The words cf O XXJ r f '* of 

< 310 A— Procedure Code are mere ecmpretersjve 

1 3W A- liecrct Mdcr lUn the words cf a 310A of the Ccle of 18^5 


DIGEST Oi C4SES 


( SGO ) 


CIVIL PROCEDCEE CODE (ACT V OF 190S) 

^~<onid 

— O SSI, r 90 (188® Cofle, s 321)— 

canid 

Jodgment debtors had appbed OQ the 13th ilarch 
1D12 lor execution of his decree but iua applica* 
tion Tvos dismissed for noa pro ecutioa on the 
13th May 1013 and on the sQth May 1012 the 
petitioner applied to the Court to hare the sale 
set aside under r 90 0 XX.I Civil I^oeedare 
-Code, on the ground of fraud and matariai trre 
polarity The lower Conrt rejected this applica 
tion holding that he was not entitled to make 
|L BeM that the dismissal of tb/* petitioners 
application for execution of his decree on the 13th 
jlav for non prosecution did not adect the right 
of the petitioner to a share in a rateable dia'n 
bution of the assets and on the date on which 
the apphcatiofl to set aside the sale was made 
und^r r 00 it was made hr a person entitled to 
a share in the rateable distribution of th« assets 
and consequently should have been entertained 
hy the Court BiOiiKEsu CiiACKiu.BaBTTr t 
JATTVDBA Nath Rov (1013) 18 C W If 13U 

6 — ipplxaltan to 

set a-i\d* saf« dumt ted for default — Dumtttal of 
applieation for reitiraUon—ippcal v/ hw An 
npphcation to set aside a eal” under r 60 of O 
XXI of the Civil Procedure Code having been 
dismissed for default the oppluaat applied for 
restoration of the case but this application was 
jreiusei Held that no appeal hy again*' the 
Older refusing to restore the case <S. (c) to 
r 1 of 0 XLIII of the Code did not apply to this 
order 8 Ul of the Code which rcnfaces s 647 
of Act Xn of 1883 has not effected anv altera 
tion in tho Uw Os the date fixed for heanog 
of appellants application to set aside a sale the 
appeUanC came to Court and finding the Judge 
engaged in tho trial of another suit left the Court 
and went on another husmeas I a> mg no iflsttuc 
tion.9 to his pleader Returning later ho foond 
that his case had been called on in the roeanwhile 
and dismisied for non pro ecution Held that 
there were no grounds for restoring the case 
ilontlal Btiunjt v Cuhm Ilosatn 1 1/ P 13 
Bom 73 and Umatl Ibrahtm v Jan MahmeJ 
JO Bom L P OOi rehed on Somayya r 
Sahhama I L P % Vnd 59® and LaUa I ruOii 
V Tam. Aaran 1 T T 3f HI i2G not followed 
CtURtr CiUNDRi Ghosh t Ciwent <htAEAW Rar 
ciouDiim (1014) 29 C W If 25 

6 — . ■ Step \n taeCuUon 

of decree for arrerra of real — Aon trons/eroWe 
occvpanei foldtnj (raneferee of a portion of ef 
cnlUUd to apply for rstersuf of safe. A transferee 
of a portion of a non trniu/crshle occapancj 
liolding entitled to apply for rci eraal of a sale 
In e\«:otion { a decree for arrears of rent 
obtained bv th entire body of Isndlonls The 
rale formulated in r 00 of O X\I of the Civil 
Jroceilore Code of JPdS has a nider scope and w 
of ft iBorc romprtheaire character than (he role 
<a! J down m s. 311 of tho Code of 1882. Abduu 
Attz t TarAXCDDiv Sunsn (1014) 

20 C W N 328 

0 -SXU t 00- 

■* — Sate irt M-ecxfioft 

> I ipf4 nt ft to <t ntide o sole by persoft 

lei } t t f ihf T il oicncr Vi here immoreaUe 
!» ]’»TU I aa biTO I M in execution of ft detreo 


CIVIL PROCEDURE CODE (ACT V OP 1908) 

contd 

— — ’ 0 SSI r Q^—contd 

Against the osteaaiWe owner a person claiming 
to be the real owner is not competent to ask the 
Court to set aside the sale under 0 XXI r 9o 
of the Clode of Civil Procedure Aidul A t. v 
Tofajudden 23 iadiou Cases 83^ referred to 
HimoWAri Tju. t Salasut vuds Xhav 

I L R S$A11 358 

S — — — PtTsona enltlled 

to apply for telling asidt tale — ' Persona uiho%e m 
teresls are affeUed by the sale — Purchaser of holding 
eold tn execution of pusrtgage decree tf coft apply 
for tcUing aside tale SKi<eguen*ly h Id hy landlord 
M exeemon of rent decree. A holdmg was sold m 
execution of a mottgage decree against the tenant 
and purchased by th^ mortgagee it was euhse 
qocDtIy sold at the mstance of the landlord lu 
execution of a rent di'cree and the mortgage 
applied under 0 XVI r 90 Civil Procedure Oode 
to hare the sale set aside on tho ground of maten^ 
irregularity and fraud in conducting the sale 
OeU that the words of r whose interests are 
ftffectcd by the sale are veiy wide and tho oort 
gagee had loeiu ttandi to make the application for 
aetting aijde the sale as his interests were clearly 
affected fay tho sale Satjoji itA Best t BvrttA 
Goran Ss's (1915) 22 C tV If 243 

9 — -I Co iherer land 

lord uhtlhtf enttllji to applj under— Applitahon 
after so/s >» exuuhon of a decree m a tutt under 
s USi of the Bengal Tenancy Act uhetker proviso 
to e fdo {/) of the Bengal Tenancy Act or s 73 of 
the Code of Cmt Proc^urs applies to each a ease 
— B US of th Code of Civil Procedure, eews %f 
for Tension under In a suit framed under g 148A 
of the Beogel Tenancy Act Ibe fire sixth co 
sharer Isn^ords obtained a decree against the 
teoaiita of a tcnuri, for arrears of rent due m 
respect thereof and in execution of that decree 
•n proceeding taken under Cliap \IV o! the 
Bengal Tenancy Act the said decree holders 
(fire sixth co sharer landlords) brought the tenure 
to sale and tliemsejvcs pureba ed the same. Then 
the remaining one sixth co sharer landlord, who 
also had a rent decree tn his favonr against the 
tenure in arrear but wluch decree was time 
barred applied for setting nsile the sale under 
O V'l r 90 of tho Code of Civil Procedare 
whercupMi the five sixth co sharer landlords con 
tended amongst other matters that the decree 
wluch was executed was in the nature of a money 
decree and as aucli tho applicant tho one sixth 
co-sharcr landlord had no loeus elandi to make 
the afpiicatiQR under O W r 90 of tho Coda 
of Civd Procedure as ho was not entitled to the 
ratcftUc di Inbution of a seta under a 73 of the 
Codo of Civil Proccdun Iws deirce being Uiao 
barred and he h&Mng made no application lor 
execution thereof and both llio Joner Coarts bo 
decidnl tlelJ that us the drerre lias tho force 
and effect of a rent decree the suit being framed 
la tho tosnner provided for in a 14SA the applt 
cant was interested m the results of the sale under 
s liSJf aa I the j rovu>o to s. JC3 (/) of the Ren"*! 
Tenancy Act and os sa h he was entitled to make 
tho applieation under O NVI r 90 of the Code 
A Civil leocelom //<2f further that In dealing 
with the case tnercH un ler tho nron ion of tho 
Code cf Cifii i roeejuro and without a Irertenre 
to the llen'*ftl Tenancy \et the Court below liad 



( 861 ) 


DIGEST OF CASES 


( S6 ) 


CIVIL PROCEDURE CODE (ACT V OF 1908) 
— contd, 

0 XXI T SQ—contd 

eenously erred- Per Cp'itno J It is doubtful 
whether the present motion falls within the scope 
of a. 115 of the Code of Civil Procedure Kiu 
orvDPA BnrSAJf Boy t Jati'tdpa Natit Boy 
<1918) 23 C W N 619 

0 XXI rr 90 91 and 93— 

See IJSHTATION Act (IX op 1908) s 22 

I L R 38 Mad 837 

0 XXL r 90 and 92— 

See s lot I L R 40 All 122 

See "MADB-iS Estates Act 1909 ss 111 
ANP 118 1 L R 43 Mad 351 

« — Appltcalton to eet aside 

safe /or maferwl trregvlartly or fraud dtsmiesed «s 
tarred — Sale eonfirrned prior to application — to 
eel 0. Kfe safe on tame ground uhelhtr maintainable. 
TTherc a judgment debtor failed to file an appli 
cation to 8et«aside the eafo under 0 XXI r 90 
Civil Procedure Code within the time allowed hy 
law and the aale was eonSrmed he e&nnot m 
et tute a mit to set aside the esU on the ifround 
of material inegularitj or fraud m the publication 
or conduct of the sale Dictum of Ssoastva 
Attab, J la Pajidanna v Lakthmina atamma 
{191S) I L B di Mad 101$ dissented from 
Bbaruayta t Apfay\a SAStar (1931) 

r L R 44 Mad 351 
Application to tel aside 
tale made before the nexo Code came into force— • 
Fraud general all.gation of — Second appeal The 
fact that the execution isJe took pta e and the 
application to set it aside oa the ground of fraud 
was made before the new Code of Civil Procedure 
came into operation does ao make the order 
passed on the application after the new Code came 
into force subject to a second appeal under tho 
provisions of the old Code Ccaeral allegations 
of frsud unaccompanied by particulars are insufii 
cient even to amount to an averment of fraud of 
which any Court ou„ht to take notice 
ford V The llulml Society T p 5 A C CSS C91 
followed Raj J-Iokas Pal i Covt^D4 Cuandfa 
Pal (1912) 17 C W K 524 

'tee ALSO DiiADHESUAr Goloi t J3isir>o 
CiLiBAS Sen (1910) 

17 C W K 525 

0 XXL r 91 (1882 Code s 313>— 

See Benoal Te>anc\ Apt s C> 

14 C W N 1096 
See Lisittatiov Act lOOS e 2« 

I L. R 38 Mad 837 

1. Cantmcl Act (IS 

of IS ‘’) • IS cl (3}—S!nnpAel(IloflS99) t AS 
—^ourl~eilc—Di coven/ that /7 c judjmenf-drlfcr ha.t 
no tal a le tnlertsl—Fiilurc of eonsideralton — Sait 
bj aiiel on pircha tr for fosic «K»n or return of 
pnrehaie money — Pcti/»cn-» of the yiijment^credilar 
and auelim p>irehairr—S iit not fi/ni a lebj ^matt 
Causci Court— Un Limpet docum nl rrjarjel a* 
non-rni/cn/ A Court si purchsi^r hsno? di» 
oovcml thst the julmi nt-<Iebtor hil no ssle- 
ahle mteiTS in the property so! 1 b-on ht a auit 
n<*ain t the iaJ.,racnt-< re I Mr fir recoverr of 
J sw ion of the prop rtr o in th aliemstive 
return of tl pircln e moncr on tho lovtin" uf 


CIVIL PROCEDURE CODE (ACT V OF 1908) 
— eon/if 

0 XXI r 91 (1888 Code S 313)— 

eonfd 

total failure of consideration A question having 
Ansen as to whether the suit was mamtamahle 
Beld that the suit was maintamablo inasmuch as 
undtr tho Civil Procedure Code (Act \ of 1908) 
there was an implied warranty of gome saleable 
interest when the right title and interest of a 
judgment debtor was put up for sale and the pur 
chaser a right based on such imphed warranty to a 
rettim under certain conditions of the purchase 
money which had been received hy the judgment 
Creditor was reeogmzed The relations of the 
parlies namely tho judgment creditor and tho 
Court sale purchaser were in the nature of contract 
Old further that such a suit though the subject 
matter was less than RSOO was not cognizable by 
a Court of Small Causes there being a prayer for 
possesion of immoveable propertr An uasCamped 
document being inadmissible in evidence must be 
taken ns non existent Pustosui Ardesihb Ibai/i 

0 Vn/AYAS Gamoashab Bbat (1910) 

I L R 35 Bom 29 

2, — — " Auction purthaHT 

endueed to buy properly of tmall value Ij nttrepre 
a«nfo/ion— Femefy IVherc it appeared that it was 
known to the decree holder that 1 anna out of a 

1 anna 16 krasts share put up by him for sale m 

execution of his deer e had been prosiousty sold 
in etccution of a mortga e decree IltH that 
It was not open to tlio purchaser at tho sale who 
got 1C Lrants at lea t of the property purportod 
to be sold to applv under 0 XXi r 91 of the 
Ctvil procedure C^e on the ground that tho judg 
meat debtor had no saleable interest m the pro* 
pertv thoush if ho was indnced to make the 
purchase bj friud bo might not be without other 
remedies Aa^rmul MarvXtrt r Sadul Ah 8 
CLP 4SS Protap CAnnrfra Chnlrabartly v 
Pamoty J L P 9 Calc. S06 Bam Coomnr Dey r 
Shuehee Chooshan Cl ^e I L P 9 Ca!e 
Sonaram Da-i v 1/oAiraw Z)a» I L P ‘‘S Gale, 
-35 Durga Sunda t v Govtnda Chanlra I L. R. 
locate 35? SanfZalv Pim;i £>ai I L P 9 All 
167 and Bir) 1/oAna Thnkur y pu Utnanalh 
Chaudhu % J L It ”0 Calc <t L P 19 I A ISt 
referred to '!iiE0C0BtffDS Sc.air \ Dnsvirz 
piiABt Srvoii (191.,) 19 C W N 1291 

0 XXL rr 91 and 93 — 

- ' — • ■ IVhen m a pend 

ing appU atiun to ret a ide execution sale under 
tiusonicr decree holders were allowed to withlraw 
a portion of the pnrehase money on executing a 
bond which did not contain anv provuion for 
interest Held that tho Court had power nnd*r r 
*•110 order refund of the money with interest. 
Mahauat BAnasm Srxon r A. IL Fosecs 

2o C ^V R 266 

— ' Pi'eut on of 

decree — liicfion pirrcAn. er depnred of proprri/ pv 
«Aa ed — 5«it for refund of p eba e money — S(i.e not 
•et o if- IThen, after a sale in execution of a 
d'Vree has bren conErtnel. it it founj ihst th- 
jod ment-debtor hsJ no sxleaWe intere t la th- 
prop rtv pat op to au tion. an! the ao tin pa. 
chaser »s in eoaseqnea'Y' d pnrej of th pro-vrtr 
ra silt will b- on the part of th aa a pa»rhi«-r 
fo tho recoyerv of th parebi man r nr tj '^t 
tbe Bale set O-id I1 1 r ht is lim-tel to an ap->.i 
estion for an enj r tv r--' rn n a*t th sili. 

rCX 



( 8.3 } 


DIGEST OP CAbE2 


( SGi ) 


CmL PPQCEDTJRE CODE (ACT V OF 190S} Cim PROCEDURE CODE (ACT V OF 1*^03) 

—conld ~conW 


0 XXR ir 91 and 91 — car J 

Las Loco e«t a,iie \annj Lai t LiaateaH JJoi 
I L P All Ilf followed. Tli*‘ following ca.-« 
Trerc aJ o nfemd to in lh» jad^ments. Sira lai 
\ Aonjn «n tiL* a J L I 2 All 759 Pam ^.^ralH 
V Jfa/<ai Dih 1 I p 2 All 8'*S Dorab 
AUj Kfan t Aldoot A ee L P 5 1 A JlC 
Munna bin^h " OajaD-ar binyh J L P S AS 
ST"" AwAsn Lnl v J/v/ommad 5«/dar Jli ICInti 
I L P J 4n 3S3 bKattlo f laninr J/uXeni « 
Afftn SviA I L P 2 J All oj bxH twQT% Prowl 
Sarajiii t OoaAain ilajOnand IIP 

t,u AU 410 ^ohljtrn IlrtbrttAiTH V tf w a 

i«Kzi 23 31 L f ■13" A«m«r ShaJia Pcddar r 
Pam Ootir Sfaha Chaudnari I L P 37 farb- 67 
iluJammarJ \B;il vilah v Jai ^ora^n I L R oC 
All «j 9 Ho I 3Jal{mf/l AAan v pro »uyinoiial& 
Pvj & D A {L P) SiO Puglomcih S»5a j v 
Bnjlelaree Lnl S 1> A (L P) 4S6 Grteth 
ChiiTulfr Pe^tar v Loolhooda Hoy e Ztai/e 1 
W P C P i' Bra)mdra PojCldKdkry V Jttyur 
na>hIoy J fJ / CP It »nA Shnkh VoAom-d 
Bcutr vUa \ 'ih kh Abdulla fiLP {Apf^ 35 
rtf^wd U I AM ‘'AVtt Dmpat Pai 

I L R 43 AU 60 

0 XXL T 32 (1882 Cod- s 812) 

S < 8 CO I L R 40 All 680 

6« a 144 2 Pat L J 206 


^ee 0 XM p fcJ 

E L. P 45 Bom 1034 
IDF 48 AIL 425 
17 C W R 478 
b e 0 \U r -1 *50 2^ 

4 Pa* L. J 645 


Bo«dat1Ii<"R CocstCith CD'crtAf 
r lOf n I'l L B 45 Boo 1132 
9f€ IIaopas EsTiTzs Act ill 

US ILK 43 Usd 351 

— 0 XXL rr 92 93 pjievicm of 

ittJt — Au't on ptrcla* t deprii A of ptopitlj p\ 
cloAid — 5u>* i<rf rtjvnt of purcha e monrj — Sal* 
■not $ I atxdi — Procedure Jlild that under th** 
prevnt C«l" of fSvil Proc -dure an aocCton par 
clia'er who haa been dcprued li> racana of a siuv 
a^amat the judeincnt debtor of tLo proi<rrt> par 
chafed b) iuzn lannot ol tain a rcfiuMl cl the 
purchase inoncj without getting the auction ulo 
act aaide l/unnn binyl r CyaJhar Smyi 
J L P a ill o " Hi tuunuahed Hufcmmarl 
vJ jh V Jui \ortii» I L P 36 AH ' 9 
^fonlo fhttlar ifnLtrjt t 'Nont SvtA I J I 
3 AH 3>~ an i /toroi AHj Kfan v IMoo! 4 t 
IP J 4 lie Ttlerrvfl to >*am 2..*!, r 
l!nv WAN I>ii (lOIC) I I.. R 39 AIL 114 

— O XXLn fi2inda4—'af tr f at 

OJJ icit ow tor duty of (ourl to ff vl The f JWI 
ttoax </t r 9J ©/ 0 W1 of tie Code of r»»i2 pro- 
cedure are tnanJatorj V^bore the itiortp»~*» of a 
tenant a intemtl in a honse parcha*c>(l »uth Kiien*^ 
in eieealion ct a decree under the mor 1 pa'*p t H 
that ll e court was bound to prant the pureha.«rr & 
safe eenificate and was not ju-tifed in fr<iui«n,. 
hiw to I rmluce a mener r^fer rw'pt fo» t| * 
r mcM" « f »1 ewinj tt at be (It e j nrcha rr) ha 1 
]• I a mntatirn fee to lie Un 11 ml la onter to 

Z' 


.... .... 0 XXI nr 91 aaS 94— conH 

bare his name eatered la the landlords hooks as 
transfers of the tenan a inhere t BitKrvrr 
Ifissm c Naeisda ScxDAni Dzet 

1 Fat L J m 

0 XXL r S3 (I8S2 (fed' s SI5>— 

See 0 \Xr E 25 C W K S65 
Set ExEcmo'f fejJLE. 

I L R 39 Slad. SOS 
See LziiTZiTXoy Icr J'>0S s 22 

I I, E S8 Had. 837 

1 — Ctdl Procedure 

Cod {Act XII of JSt2) a 313 313 — iueUontal 
under tAe Co^ IS32~^aIe of proftrlj in. irfuK 
ju 1 jmenl-dthioT hnd no aohatte ani r.jt*—Jli^Kl of 
putehaa r to rtjurd of purefiai nan / — iSuif — 
Jppfiention — Suit for poMfWioa— <?ai e of a hon — 
P$y3t of fjif actrv d b forr nets Cede — ct of neir 
Cotf oa tuch rxQlt — Oeneral Ch v r -Jef (T of 

JS9I) a f (f) flni («)— P p’riUny taliU can- ni' 
fiem of Where the plamtiif who purchased eosee 
Ud'D in court anction in 190" hro«'’ht * *» to- 
Tccorer p>ac*>!OQ thereof m wg enl faiTM hv 
tho eo t la 1000 and in the Second tppeal there 
from m 1911 cd the grouol that the )od me t 
debtor bad n> aleaUe toCerc t m the propert} 
nib$e()oeo!i> mstiivted a suit to 1014 fo the 
iccOTeif of the pureU e Booec from the de tte 
bold'T and the Lttn roatenietf that the utt wu 
not memtainahie Hit * that the uit wm mauiUm 
aWe iMlwilh tandins the pron-mns 0 X\I 
r W of the Ciril Pnxcdnre Code (Act 1 rf 190S) 
Tb» pbioiiff bad a right of nut under the old Cinl 
Procedoro Code { \ci \1\ of I^SIJ and such npLt 
harms accrued to I im w hi! such Code was in 
force It could not he affected b% the prori ona of 
the new Cod'* of Ciril Proceduio ( Ut \ of 1003>- 
by A irtae of the provi ions of a. C (e) and ( ) of the 
Oeneral (law eo A t <\ of 180“) 4s the right of 
th" plaintiff to make an opp i atiofl unlcr 0 WI 
rr 91 and 93 would have been barred before th** 
new Code came into force the new Code should n.t 
be to conainied as to apply to the pn i*nt case 
Jloitd m Jbrabiin v J/alow tl Vara Lriw 2 
3tad i J ft" PetrvaUi itemril i Conr I’ain 
Pdlai I T B I/of 5aJ <f» wed Pvttomji 
Ard sAir front s 1 ii a jat (jonea Ifar li nU I L ■f 
3r Bom 29 dw*enlcd from (,o onml byyar P fin 
toy Compan J a Jrvany f C applied 

Abbott > Jlintater for Imndt [)59 J J C f . 
diitinTOisbed. 6«?/e*tiror Pat v Ju'an Chand a 
Chandra I L P it Coc U ^ followcL Tiec 
M sn*(«juit \*iDc r ''cntRviAMAN Ciirmte 
(1916) L L E 40 Mad 1003 

J — , „..._ C >t I J J refaa r 

of oerMponrj fotliny ere! i »i /rrivlton of I ad 
lofFadcr to corrr pu da. moa / ifnantain 
a*' "njo ilaintifT pure) veil sn ( cupanev hoM 
ttig ai c!cecat<'’n f a decree ol tiirnvl J i fleraort 
gagee id Ihe profcrtt ant! tcml, per« cv un cl U h 
wan sued in c;<^tBi«mt bv tl* Ion JWin m whi^ 
faroDC a decree wm »ubse<liiprtly jn»<k Tie 
platnufl «ued to recover the f ircba** li n*} with 
latenwt. lU^ tfint nn Scr the joewnt t f of 
On) Iroredure the suit wM nconi'clenl JtRA*!C 
MaJistfAb r Jatiti ifAnvMP f I'll I 

22 C b "CO 



( 6CJ ) 


DIGEST OP CASES 


( 800 } 


ClVn. PROCEDURE CODE (ACT V OF 1908) 

— cantd 

0 XXI t 94 (1882 Cod* 318)— 

St« ExECuno't Sale 

I L R 43 Mad 309 

— TLo per oa who u 

declared to be the purchaser after the btds are 
concluded is the person m whose name the certib 
cate IS to bo granted under 0 \XI r 94 Ci«l 
Procedure Code. Babttbam Mavdai. t DoRm'rA 
SerSDAM ^AMA UDPANT 24 C W N 27 


0 XXI, I 95 (1882 Code s 318>— 

See ExEOtrriov op Decree 

I E R 43 AH 520 

1 ■ ' iixeeuiioH sale— 

Purcka-f* bj decree bolder — Defiierp o/ possession 

Order tehelber appealdblr — S 47 Ctul Procedure 
Code icbether applieahl IThers on a decree 
holder auction purchaser applying for deUvery of 
posse Sion of the prop rtiea purchased and obtain 
mg possession by order of Court notwithstanding 
the objection by the judgment debtor that the 
properties did not pass by the sale the judgment 
debtor preferred an appeal JlelJ on a review o! 
the autbontiea of nil the Indian nigh Courts 
(which are condlctin^) that the Patna High Court 
should not without very good reason depart from 
a long course of decisions lu the Catcutla Hi^h 
Co^ where the balance of opinion has been since 
1833 strongly m favour of the view that an appeal 
does not be AsciTb Gavz p Raja Bam (19ld) 

20 C W N 829 


2 — Execution of 

d«er<i^rfiin./«r«e from auction pureAo^er — Order 
for delivery oj ponesnon — Appeal — Iteiuion A 
purchased certain immovable property at an auction 
sale held in erecution of a decree and thereafter 
transferred the property so purchased to B the 
decree holder B applied under 0 XXI r 9o of 
the Coda of Civil Procedure for an order for debvery 
of possession of the property purchased from A 
and an order was passed Held that no appeal lay 
iiotn the order for delivery of possesstou Bhaj 
trail V Bunioan Lai I L R 31 All 83 referred to 
BunnaiT Tilism t BiUQiRATni Kuhwab (1917) 

I L R 40 All 216 

3 — Wlifthtr appeal 

lies from order under r 95 No appeal bes from an 
order under r 9 j of O XXI of the Code of Civil 
Procedure 1003 Uaji Abdui. Cam v Raja 
Pam 1 Pat L J 232 


■ 0 XXI, r 95 and s 47 — Pent decree 
cgainsl tenants ohtainei by eo sharer landlords— 
Partition proccciinjs in irftkA I nanis ho Jiny falls 
info share of some of tie landlords — Suit bi/ liter 
njainiJ fenanJ lor possession vlelher mainluna'tc— 
Limitation — Choli ^aypur Tenaiej Ael IBeni of 
1003) ss I30and''3I—\\hethers 239 u relnpte 
Uce—Suit for recoiery of pas e ion from lenanti 
nhose hoUiny his been soil irVtter n « 4i„r far 
ejcctm m C*’rtain co sharer lanJIonlj in a oiou s 
obtained m a rent decree in respe t of a ,a 

the rwu-o but did not apply (or possession Is a 
result of partition procewin'’s the holdiiL m sut 
fill to the share of some of the (indlonU. Bell 
that a suit by the Utter a ainst the tenants to 
recover poasi^ss oa was not barred by a 47 of the 
Code of Cinl Procedure I'Ki't S 171 of the Chota 


Nagpur Tenan v let 190'^ 


retrospective 


CIVIL PROCEDURE CODE (ACT V OP 1908) 

—eon eld 

0 XXT r 95 and s 47 — conefd 

and therefore where a rent decree was obtained 
against certain tenants m Manbhum prior to the 
22nd Xovember 1909 on which date the Act was 
extended to that district a amt by the decree 
holders against the judgment debtors for recovery 
of possession was held not to bo barred by ss 139 
and 231 merely by reason of it not having been 
brought in the Court of the Deputy Commi sioner 
within one year from the date when the cans of 
action accrued ^ 139 (/] docs not include a suit 
to recover possession from tenants whose holding 
bna been sold in execution of a decree inasmuch as 
each A suit is not a suit to eject a tenant or cancel 
a lease and the tenants cease to bo t nanta at the 
timo their holding is sold and their rights m the 
bolding pa s to the purchaser Per Jvxtla Pia ad 
J In the case of a decree awarding tent or money 
no title to any property is created by the decree 
but if tlie decree holder purchases property in 
execution of a rent doerco he is entitled either to 
apply for delivetj of possession under O X\I 
T 9o or to institute a suit for recovery of po ses ion 
Where Ivowever title to property and the right to 
recover possession are declared by the decree and 
the decree itself directs debvery of no session the 
procedure for the decree holder to obtain posses 
Sion 13 b> execution of the decree and not by suit 
SaBDAR SIBDEAR 1 JaQESUWAR SIKOH alAnA 
PATRA 4 Fat L J 716 

0 XXI rr 06 98— 

see 0 \\I n 30 I L. R 1,8 All 181 
- ■ - Courf Sflf — iSymSofical 

possession — diidjment deblor in actual possession 
— tdierse posse non — Limitation In execution 
of a decree m a suit of 1800 the plamtiS 
purchased t)ie plaint property at a Court sale 
and a receipt for post non was given by the 
plamtiQ to the baibfl on the 3rd July 1001 The 
defcndant% jud meat debtors who had been pre 
viously m possession of the property were how 
ever not disturbcl m their possession at the date 
of the receipt The plaintiff having sued to 
recover po ses ion on tho 7rd July 1913 Hell 
that th** plaintiB was not entitled to succeed as 
tho proM loai of 0 XX J r Oo Civil Procedure 
Code 19(^ under which the case fell were not 
vonipb d with a formal receipt for po=aeiioa 
would not help the plaintiff to dispossess the 
dekudants Pa^lha Kri h a v Ram 0 

Bom I R SO'* di tm''ui3he I SiauPirsB 'La 
DHAVSAO r OlNWlTl 1 rvjt (JjlS) 

I L R 43 Bom 559 

0 XXI r 90 (1832 Code s 819)— 

ite O \\J E I L R 36 AH 181 

0 XXL t 97 (1682 Code s 328)— 

See PAiurr 1 L. S 42 Calc 313 

0 XXI rr 97 and 99— 

S e Pos e 3 io>! I L. R 47 Calc. 907 

0 XXI rr 97 to 103 (1SS2 Code 

3o5 )— t of 0 • r under 00 in /Jrosr » o 
ptrtj a po 5 51 — silt bj pi tj a'u nt I' 

esrdtr ii rw./e — t rni/ilio’i — Inluin L eii ition A f 
/X of lOOS arliclet 11 I anl 151 The p o"» v 
in suit be'o%'d to one C. L. who diM io Ii...) 
leavin, a mJow H who on «th Jlarcb 

1 oil It to Pw 'L a raa~r Oa 29 h ‘=>-v 
tember loot 'fa i t ai 'L ui'd aal cn ^ h 'lAt'h 



( SJ3 ) 


OrCEiT OP CV,E3 


CrrajrOCEDtTPE CODE (ACT VOPUOS, clyaESOCEDDBE 

n wr — (o/’iJ 


CODE (ACI V OnsM 


0 XXI IT 81 and 


vnr aJ o irftTml to in lh»* trunsfiree of Iho fenints inferes Binrw/ 

t ^ ~ Ifat L f iit> 

0 SSXr Sd (ISSSCod s 315h 

4 vn > s,B Sr tnjitXar t L P S AU „ ' ^ 

i /W \ Vi.;r,n«/// Sn/itf, 0 \XT r '<1 25C W H ^5 

ijz IxscvTioy SitX 

W n\.i ^ '•//««»« /«J«< J J, JJ jjjjgj 

xcra » T Oafain Va‘tt tn-/ I [ R 

%.j 1U 42y VoJiu^ fn IthlrnKtriy Vafmnnl Jlu a 6fe twmtTos Ait i'>0? s ” 

U I J A*nar SArtSa r I I P 38 Mad 837 

Aim foif'- SitiAA tAi\t.ihnn I L, P S Carle 67 , „ , „ j 

ilkAntnna'i v'iiA r Jai \efoit f LP ^ f,, ~l T — ' — Pmediife 


1 fat L f iii> 

0 XSl r 83 (JSSSCod s 315h 

Set 0 \XT r '>1 S5 C W S aSS 
See hxscuTioy Sax 

j I n 39 arad sos 


bee twmTto\ Ait i'>0? s ” 

I I P 38 Mad 837 


» 9 Ik<>iUMe»re4 A/flu ^ Iro, vtnon^ V\ ^ SlS-Awho'^f'- 


Into 1 (O / > HI) J jySnM» Su/ln~r' 

Jniirtarre oi SO 1 tl O \ 4V Cm i It^imM-lMcr had m M r U-SlU ij 

CUrin l^„T ■, Lnl)^t„ oitt IMn I 

HA Cl .S rni-,Jra/nCMin,v J,ju, tT 

Uzdii;: '-fi ^ 

I 1, it 43 AU 60 1,^1.' loa 


i 111 4Air ''‘“'V aa ail i.ft fUrw the irho purefiwcf *me 

i L, K la All iiO aoe/ieij in i8(7 fcrougfit a auit (e 

n TXT r oa ffarf* e iTl®! rtconr po\e\.iaa (hereof Jn 190® eriJ faiVI w 

a a. CO I L K 40 AH 680 from in iWi cn the ground tbnt the 

M n w debtor had or nlealk wtere«t in the pfopeitf 

S i4f 2 Pa( L J 206 autergoenrtj instituted a <uit iij 7P74 /or the 


See 0 \\1 r h'> 


recOTCij’ o/ the purchase laeDiv from the den 
holder end tbi Ltter contended that tbo euit n 


^ f* t^^s?®?ii BOl*maiatainaWc Ptld thattheeuifnasmBintaifl 


^ aWe*’'no(iriths(sn(hng tie proii ma of 0 XU 

17 C W N 4/6 y ()3 jjjj c'jyjj Procedure Uodt. ( iet \ el iDOS) 
bee 0 \LI r -5^'P? The piaiatjff had a r ht o/ *ui6 under (he old CjijI 

4 ra{ 1/ 645 JYoc«lureCode(hct\J\ oflh®’; and such right 
^ harm? eicnied to lim nh,\$uca Codo was in 

bte DoiinAtllfOU iouTliMi CiBcPi~*r not be eSeUed h (*/ 

1 jyd, n I'l IR 45 Boo 1J33 the neir Od of Onl Procedure (Act ( of J"0®> 

tt - I,.- fOfi*. «« lit f p iirfwe of theprorisjons of a 6fc7 and W el the 

KChon pr rf/a-'-r d Z o constnied as to apph to the i>m nt ca c 


AeeO \U r .3 a'-p 3 


oco^cilt Code of Ciril I’fwcdupe on snction par iw trllowed Pa fciny' 




Ktt RSidc Vuiii'P Sinph T t oj „ x J } rfiv»in«iiched Ooi t hiear Pot a Tisc 


fd-'ts Ts'/z^'o^l "r- 


iS:cZ„dar i „ (ISti ^ ^ ® ® , 

-(// ddo nnd Dorab dVjAhin ^ , g„,, py furehs r 

f/Lr 1 I K 39 AH 114 -"“7,11. 

— 0 X'O. H Sv' n«^ 
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DIGEST OP CASES 


CIVIL PROCEDUBE CODE (ACT V OP 1938) 
— eanld 

0 XXI r 94 (1882 Cod* 318>— 

Sit ExEcmox StLE. 

I L R 43 Mad 309 
.. - ■■ " — ' Tho person who it 

declared to bo the purchaser after the bids are 
concluded is tlie person m whose name the certifi 
cate 19 to bo printed under 0 X\r r 9-i Qyi) 
Proc^ara Code. BaEtnuJi IUvdal r Doicni'ca 
ScrsuAEi NAMASUDRA'a 24 C W N 27 

0 XXL r 95 (1882 Code 8 318)— 

See ExECtmov op Decbee 

I L R 43 All 520 

1 Exeeultan enk—~ 

Pitrehas* hj decree holier — Deliiery of posseMton— 
Ord r tchethtr apfealedite — S 47 Ciiif Procedure 
Code tcArWrr erpjdicahle Where on a decree 
holder auction purchaser applying for dehvety of 
pos e Sion of the prop rtiea purchased and obtain 
ing pos easion by order of Court notwit^tanding 
the objection by the judgment debtor that the 
properties did not pass by the sale the judgment 
debtor preferred an appeal IlcU on a renew of 
the authorities of all the Indian Uigh Courts 
(which are condlcting) th^t the Patna liigh Court 
should not without veiy ^ood reason depart from 
a tong course of decisions m the Calcutta High 
Court where the balance o! opinion has been since 
1833 strongly in (avour of the view that an appeal 
does not he AssubGAxlt Raja Ra.v (1916) 

20 C W K 829 
8 I Execution of 

decree — Ttantltret from auction purchaser — Order 
for d I V ry of poeeemo'i — Appeal— Seiuton A 

puiohasod certain immovable property at an auction 
sale held in execution of a decree and thereafter 
transferred the property so purkhued to B the 
decree bolder B applied under 0 X\I r 9o of 
the Code of CiTil Procedure for an order for delivery 
of possession of the property purchased from A 
and an order was passed Held that no appeal lay 
from the order for delivery of possession 
ira/i V BunicartLal I L 21 31 All S' referred to 
Boddbu lixstn V BoAoiBAinr Kunwar (1917) 
I L R 40 Aff 216 
3 ~ — Ihtr appeal 

Xvei froraorler uruler T 05 No appeal Lcs from au 
order under r Rj of O XXI of the Code of t.>vil 
Procedure 1903 Haji Abdcl Cani i PAJa 
Pam 1 Pat L J 232 

■— ■■ ■ — 0 XXL r 95 and $ 4'— 'Prnx<f«ere« 

B^inst tennnti oLtainel by co-sbarer laidorJe—^ 
PartituJ'i procceJinyf in ir^i A t mni e ho’Iing falls 
info share of some of the larijlorjs — .SuK by latter 
nyamst tenant for pos es ion uhether matnin la'lc — 
Limitation — Cloti Nojpur Tenancy Act (Deny of 
1903) es 130 ant 3l—»Nlhers 139 u retro p^c 
live — Suit for recovery of pos eesioi from tciantt 
ir^ose hoUlmy has been sold ichether is a sii t (or 
tj el nml C rtain co sharer landlor h in a rtoJ-s 
Obtained m a rent d ree m re pe t of a boldin, in 
the noJ a but did no apply for po^sesiicn \$ « 
result ol partition proceedings the holdin m sui 
fell to tbo share of some of the landlords, neli 
that a suit by tho latter a ainst the (enmts to 
recover possosuon was not barred by a 47 ©f iha 
Co<l9 of Cml Procetlure 1003 *5 I3J of the Cha a 

Naepur T nan v It. 190* ii m rfffo«p«uro 


CIVIL PROCEDURE CODE (ACT V OP 1908) 

—eoncld 

0 XXI r 95 and s 47 — eoneld 

and therefore where a rent decree was obtained 
against certain tenants in Manbhum prior to the 
2iod November 1009 on which date the Act was 
extended to that district a suit by the decree 
holders against tho judgment debtors for recovery 
of possession was held not to bo barred by ss 139 
and 231 merely by reason of it not having been 
brought in the Court of the Deputy Commissioner 
within one year from tho date when the cans of 
action accrued ^ 139 {!) docs not include a smt 
to recover possession from tenants whose holdmg 
has been sold in execution of a decree inasmuch as 
Buch a suit IS not a suit to eject a tenant or cancel 
A lease and the tenants cea o to bo t nants at the 
timo their holdm" is sold and their rights m t)ie 
holding pass to the purchaser Per Jwnla Pra ad 
J In the case of a decree awarding rent or money 
no title to any property is created by tho decree 
but if tho decree holder purchases property in 
execution of a rent decree bo is entitled either to 
apply for delivery of possession under 0 X\r 
r do or to institute a suit for recovery of po stssion 
WJiere however title to propertv and the right to 
recover possesiion are declared by the decree and 
tho decree itself directs dehvery of po<session tho 
procedure for the decree holder to ootam posses 
eion IS by execution of the decree and not bv suit 
Sarpah SiemuR t Jaoesiiwar Siwoe Maita 
FATRA 4 Pat L i 718 

0 XXI rr 05 88— 

Ut 0 XXI K 35 I L. R, k.8 AJI 181 
. Co\trl sale — Symioheal 

possession — Judgment-debtor in actual posirsnon 
— Idierss pojsesiion — Limtlntton In execution 
of a decree in a suit of 1690 the plamtill 
purchased the plaint property at a Court sale 
and a receipt for posse sion was given by the 
plamtiO to the baihtl on the 3rd July 1901 The 
defendant judgment debtors who had been pre 
viously in po session of the property were how 
ever not disturbed m their pos ession at the date 
ol t)>o receipt The plaintiff hating sued to 
recover po ession on tho Ird July 1913 Hell 
(bat the plainti/f was not entitled to succeed as 
tiio provi loos of 0 XXI r Oj Civil Procedure 
Code 1903 under which the case fell were not 
compli d with a formal receipt for poises ion 
woull not h Ip the plaintiff to dispossess the 
def ndant Pidha Kr sh a v Ram Bahaia 0 
Bom F R 50’ li tincuislied SitsmiLut 'U 

DDAVRiO r GvVPITI 1 esJA (UJl) 

I L R 43 Bom 5 9 

0 XXL t 96 (1832 Code s 319>— 

See O \M k 1 L R 38 AIL 181 

0 XXI r 97(1883 Code s 3281— 

Set IlAiUfT 1 L. R 43 Calc 313 

0 XXI tr 97 and 99 — 

5 « To r to> I L. R 47 Calc, 907 

0 XXLtr 9’ to 103, (1882 Co^«» 

335) — ES-fl r f 95 IS fanur <•! • 

pi (y la I«M * I’J O'! nr' rlo-i 

onler is nale-f^'^on—t fws Ltm-ation 
JX of 1903 \.l an/ 15I The » 

m sAit beloni; L. who died la 

leaving a widol "V 'L who on 

1*»j 4 so’l ji toV I On 

Ccm!>i.r J/ >1 and on 
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DIGEST OP CASES 


CIVIL PROCEDURE CODE (ACT V OP 1908) CIVIL PROCEDURE CODE (ACT V OF 1903) 

— con^{? — „nld 


0 XXI, rr 97 to 103 (1882 Cofle 

335 ) — eancld 

1005 M M plaintiff as daughter s son of D L 
Biied for possession of the property mahiog Iw N 
the adopted son of It M tlio sole defendant 
ilussammat Amho was the widow of R M The 
claim was decreed by the Chief Court on 7th July 
1000 subject to payment of Ra 1 400 for improve 
ments to Mvfsammal Ambo JL M tried in eveen 
tion of this decree to get possession of the properly 
decreed to him but was obstructed bv Altummtnal 
Ambo who alleged that she was in possc« ion m her 
own right under a will bj her husband R 
ff Jio decree holder complained of the obstruction 
ond Mustammal Ambo also applied to the Exeeut 
lug Court which found under 0 \\r r 99 Civil 
Proecdufo Code that Slussnmmnt Ambo was m 
posse Sion of the property on her own account and 
was claiming m good faith That order was passed 
On tho IStli June 1009 The Court dehnitely 
refrained from going into tho queation of title 
On 20th Oefoher 1909 IVf applied to the Chief 
Court for icvision but that apphostion svas rc 
fccted on 2‘’nd April 1011 on the ground that ho 
had another remedy available to him by suit 
under 0 \XI r 103 On the 2nd March 1014 
M M filed the present suit //«/<? that the effect 
of tho order of l8th June lOO'i under 0 XVI 
r 00 Civil Procedure Code was to hold Muisam 
nwt Ambo entitled to possession as against the 
decree lioldir unle s and until a regular suit was 
brought against her iirfe r 103 and tho plaintiff 
had to establifli by that suit bis on-n right to pre 
lent possession as well as his on-n title sod he could 
not Buceped merely by showing that the finding 
under r 09 was erroneous 7nn/iri£<ifv 4tnbtta 
Perthad{t I Tt iS Cak 521) (P C) and 
/of T Ham Lcehi^n (linn C'tic 250 252) 
referred to Saral Chandra v Tartnt Prasad 
(I I n 34 Cak 491) Hunhwialh Jha r Brt} 
nnnda Sin^h (31 Indian Caui 4it) and Bhagitanh 
T Goman (43 P P 1909) distinguished. UM 
else that the pre ent aait for po session of the 
properly against Viis’omniaf Ambo having been 
brovght more than a jesr after the date of the 
order under r '’9 was barred by time under 
article 11 A of the Limitation Act and was not 
governed by art l4l Mahadei Ram v Blbt Chim 
nnji (I L P 25 Bom 730) Dhitnappa y Jrappa 
(I L n 26 Bom 140) Sha^un Chand v ShtlAt 
(S All T J 52C) and Clardt Pratad v Aand 
Kishore C’O Indian Casts 359) referred to Ciun. 
BnuTuLsLt KiOinNaTn I L R 1 Lah 67 

- A fn^ Writ forpOMca 

BioD can in certain eases bo obtained even outside 
the period ol the Limitation Act without mslcing 
an application under order O XXI r 97 within 
the period RAORuwA'fuAV Prasad Missra v 
Ram Cbasav SIa-rda 4 Pat L j 95 


— 0 XXl rr 98 93 101— 7eop* ef sut$ 
under r 103 The scope of a suit under r 103 of 
0 XXT Civil Pfoecduro Code, fJeil to rontfat an 
Order made under either r 03 or r 09 orr 101 is 
not the deterramation of the mere rjiiestieii of ros 
•es ion of the parties eonfemeil but the establish 
m nt of the r*jht ct hile by which the plaintill 
eUimi the present f>cv«ession of tho property 
pooler, tiT JIadhu Sudan Slandal 
^ * foUowfcd Uwwi 

iloiDiv • rocata (lo-i) j L. R 44 Mad 227 


• 0 XXI n 


i to 103— Art llA of 


the Limitation Act will only apply to on order 
under rr 98 to 103 which has been made upon 
investigation Sheemati Nieooe Baeaui Dast 
V Mahixoba JTaraiaN Csandba 

21 C W K 853 
P XXI r 99 (1882 Code s 831 


335 ) — Ctnl Procedure Code (Ae( T of 1908) 0 XXI 
rr 68 63 99 — Claim dismissed for non projfcu 
lion—Obslrwiion by claimant to talcing of posses 
ston hy purchaser — Cowrf »/ bound, to intMhjole 
intohondfides of claim Where a claim preferred 
under 0 XXI r 68 to immoveable property 
attached m execution of a money decree was 
dismissed for non prosecution and the property 
was sold but the purchaser on proceeding to 
taLe possession was obstructed by the claimant 
Held that tho only remedy of the claimant 
after his claim was cbsmls^ed under 0 XXT r 
63 though for default was by a fresh suit and he 
could not ask the Court to bold an investigation 
of the claim under 0 XXI r 99 JroAi. Kishobe 
Marwahi I Amuika Divi (1912) 

16 C W N 882 


0 XXI rr 100 and lOl (1882 s 

332 ) — Judgment debtor — Meaning of The words 
judgment debtor in 0 \XJ r 100 and 101 
of the Code of Civil Procedure 1908 include tho 
Fopiesentative of the judgment debtor and all 
persons who are bound by a deoree against the 
judgment debtor and by a sale in execution of auob 
decree A person who has purchased a portion of 
a holding pnor to the institution of a suit for rent 
under 8 146A of the Bengal Tenancy Act 1835 
IS so far as his interest >3 concemed hound by a 
decree obtamed under that section and by a sale 
m execution of such decree Such a purchaser is 
not entiUed to male an apphcation under 0 XXL 
rr 100 and 101 EoTSiiu Joa t Bb» Bceiabi 
SiKon 2 Pat L J 478 


— 0 XXI rr lOO and 101 — Lim»fo/«o» 

Act {IX of 190S) art 11 Where an appbcatieu 
under 0 XXI r 100 of tho Codo of Civil Pro 
cedure 1908 has been dismissed for default a Buit 
under r 103 is governed by art 11 of the Linu 
tationAct 1908 Saitid Raxiuddiw Hussain t 
Bindesbi Peabao SiHon 5 Pat L J 652 

0 XXI tr 100 101 and 103 (1882 

Code 332) — Application made under r 100— 
Order dtfmissing the application under r 101 — 
Whether such an order t« an order made under 
r 101 unthtn the meaning of those tcordt tn R 103 
—Con^asivt nature of the order An order msde 
ngainat auappbeaut refusing him relief under r 101 
of O XXI of the Civil I roceduro Code 1D08 is as 
much an order under that Pule as an older grant 
mg him relief would be and tho order wo^d bo 
eonclueiTo under r 103 subject to the result of a 
separate lait /irxu t llAiilSyrDrsirET(1917) 

I L. R 42 Bom 10 


0 XXL t 101 (1882 Code 332t— 

Sec 0 Wr B VS 

I L B 44 htad. 22i 
Str O \XI n 100 2 Pat L. J 4"8 
- Joint poftestion with 

Sudgmenl Cellar if possession in one a own enlerest 
—Scope of Section A ciaimant who has an Inter 
eet la the land of which posiession has been deli 
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f 870 ) 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

0 XXI r 101 (1883 Code s 333) 

— coneld 

rered m execution of a decree either as a mem 
ber of the famiJj of the judgment debtor or 
otherwise and who la affected by the dehvery of 
possession is a person who is m possession in 
respect of his own interest though jomtly with the 
judgment debtor and he can claim to hem posaee 
Sion of the property on his own account within the 
meaning of r 101 O XXI of the Civil Procedure 
Code Radda Gobinda Misba t Raobo 
Nath SIisra (1913) 18 C W K 695 

0 XXI r 103 (1882 Code s 332)— 

See O VI E 17 I L R 44 Bom 515 
9ee 0 VXI n 07 I L R 1 Lah 57 
See 0 XXI e 100 

I L R 42 Bom 10 

0 XXI r 103 andO XXXIV r 1 

— Tramjtr of Property Att (71 of I8S2) *i 52 
and 91 el (/) — Lia pendens— Sale »r o/ a 

money decree pending a «ut< on mortgage of the pro 
p tiy told — •Possession o6/a»ned hy purehater — Safe 
tn execution of mortgage decree — Right of the latter 
purchaser to oust the former from possetsion-^Ordtr 
as to po session — Appeal — Suit Where lands 
were attached in execution of a money decree end 
afterwards a salt for sale on a mortgage of the same 
lands was filed but the attaching crater was not 
made a party thereto the purchaser of the lands 
in execution of the money decree is not entitled to 
retain possession of them as asamst the subsequent 
purchaser m execution of the mortg^e decree 
Where claim proceedmgs under 0 Civil 

Procedure Code fall also under s 47oftbeC^e 
0 XXI T 103 doesnot present an appeal agalnet 
an order therem as it falls under s 47 of the Code 
> ErrfBBAUtTTHC PiLLAi t Mata Nadak (1920) 

I L R 43 Kad 696 

— 0 XXn (1882 Code 361 to 372)— 

Set Paeties I L R 45 Calc 862 

0 XXII r 1 (1882 Code s 361)— 

Proha t and Admintslralton Act (I of ISSl) t S9— 
Ptrionol ttjurits pot causing the death of the 
parly meaning of — Suit for malicious prosecution 
•—Deal} of defendant more than a year after prose 
cution — Tl/iet/rr to sue survitcs Ttbere m a 

auit for malicious prosecution the defendant dies 
more than a year after the pro ecution m question 
and before judgment is given in the suit the right 
to Bue does not sumve withm the meaning of 
0 \XII r 1 of tho Code of Civil Procedure The 
expression personal injuries not eansmg the 
deith of the partj in a 89 of the Probate 
and Administration Act does not mean injunea 
to the body merely but all injunes which do no* 
nccesssnly cause damaee to the -^tato of the person 
wronged Punjoh SiiijA v Ramatlar Singh \13J9) 

4 Patna L J b G followed Ktithna Rehan Sen 
V The Corporalion of taleutta [1904) I L R 31 
Cate 903 di ented from The l>gal T present 
Btivcs hints Act (\II of l<too) makes no provuion 
for the continuation of suits already l-egun bv the 
wronced against the wrong-doer in the event of 
the death of either party Uanht Pandas v 
Pamdas 2Iathuradas (;5'9) 1 L F 15 Bon 
6$ eaii Ramehode Doss T Fulnany Bhoy UOag) 
ILI 43 followed. RcsroiiJi Doeabji 

t ^CB3E(W.1) I L R 44 Mad. (PB). 35” 


CIVIL t’ROCEDURE CODE (ACT V OF 1903) 

0 XXII rr 2 and 4 — 

Set SDBSTrTCTIO^ or heips 

25 C W N 595 

0 XXII r 3 (1882 Code 3G3>— 

See 0 Mil B 2 

I L R 44 Bom 767 

Pealh of appellant — 

apphcationby som of the legafrepresentatnes under 
belief that they are the sede heirs— Arhitration— 
atcard — Slot signed by all arbitrators at the same fimi 
and jdaee — irhetker tahd The plaintiffs and de 
fendant m this ca e referred their dispute m respect 
of a contract to arbitration The arbitrators gave 
their award and plamtiffs applied to have it filed In 
Court The Lower Court rejected the application 
saymg It is I think quite clear that All Ahmad 
arbitrator did not sign the award on the same date 
or at the same place as Dam Dm and this is m 
Itself sufficient to mvahdate the award The 
plamtiffs appealed to the High Court At the 
hearing it was objected that appeal had abated 
as the appellant had died and only his sons and 
not his daughters and the widow had been brought 
on the record as Ins legal representatives slthongh 
the latter were also his hem by Muhammadan law 
For the appellants it was ur^cd that the parties 
were governed by custom and they tbsteforo bend 
fide believed that the sons were the sole heirs and 
legal representatives of tbeir father Held that as 
the applicants (pie ent apnellants) bond fide be 
lieved that they w ere the sole heirs and legal repro 
eentaUves of the dscea ed appellant and bad made 
their application for eubstitotion on that behef the 
appeal did not abate notwithstanding that by 
Muhammadan Law other persons would also be 
CO heirsoftbedecesscd ilusalaPeddiv Ramatya 
{I L R 23JlIad 12$) followed OhumandiLaly 
Amir Begum {I L R IG All 211) and Uaidar 
Hussain t Abdid Ahad {I L P 30 All US) 
referred to Held also that an award cannot be 
Invalidated at least in this country simplv on the 
ground that it bad not been signed on thn isme 
day and at the same place by both the arbitiutors 
The concurrence of the arbitrators u the judicial 
act and the signing is merely miniatenal All that 
Is neoessarr is that there must be combined action 
of the arbitrators and judicial exetcue of their 
mmds upon the matter to be decided. Baurjia 
Law of Arbitration m India second edition psges 
230 and 231 Bhabasundari Dan v IJalhurlal 
Dey (S Beng L R 12S) ilulhul-ulli hojalan v 
Aeha \asralaa {I L R IS Had ** ) and in re 
Hopper Q B 361) approved. TAonBiiraju v 
Boptrajufl L P 1“* Had /I3)aad hand Pem r 
ralirClatd{I L P “ 411 S^S) distinguiihed. 
Bhagvran Das v 3Aip Dial (9^ P P 1913) not 
followed Abdci. PAniAK r Skahab n> Die 

I L R 1 Lah 4S1 

0 XXn, XT 3 and 5 — Dea.k of 

plaintiff— Order made to hnng the legal Ttfretenta 
tires OH record— Su^segu nt appl <a! on ty ether 
persons to alter the order — Pcieer of the Coxxt to 
correct the order \ suit wa* filed by five g^rsens 
one of whom P died whi e the cut was pencLn- 
Thetenpon an application was made cn behalf 
of the minor G son of the lit plaintiff that he 
ahonld be brought on the record as heir and legal 
iepre*entafiTe of the deceased P reiving open an 
alleged adoption of <7 to P Th Sabord.£ate 
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'CIVa FROCEDURE CODE {ACT V OF 1SC8) 

^-contd 

0 XXII rr 3 aad 5 — cokcW 

Judg© granted the applicatjon and amended tfea 
record by snbatitnting Q s name for that of Ji 
Sahsenuently the petitioners (minor danghtera of 
H) hoTing learnt of the application appbed that 
fft name should be deleted and that their names 
should be brought upon the record m bts place 
and O'b adoption to B iras fictitious The Sub 
ordinate Judge held that he could not alter his 
prenooa order m view of r 3 of p X\II Cinl 
Procedure Code 1908 lJ<2d that under r 6 of 
0 \X1I Ciril Bcocedute Code 1008 the Sub 
ordtQ'ito Judge had the poFcr to correct the order 
premoasly made and to determine who were tha 
real legal representatives of the decea ed pbuittfi 
\aT9AIjLEAII SiM’BBAJlPid.DtrtUVQ (1918) 

I L R 43 Eom 168 

0 XXII rr 3 5 9 — Order dtmtsttng 

applicciton toiebrtrufhi on Ike record <u representa 
t*it oj the dtceasti plaintt^-—ukether appealahli— 
O XXII r 3 — order aj abatement of emt — uhetker 
a decree and vketker a ptreon not a parly to tha 
tun can appeal — 0 XXll r S — uhethtr a^eeaHe 
uken ehatement te tiot due to appUcalton not hattng 
been made utt^ia time Ram Raawar brought a 
suit agauut Narsuag Das Whale the suit was 
ueBdiog lUm Ivanwar died and the preseat appe) 
lant ram Sarup made an application to be brought 
on the record as being the legal represeatative of 
the deceased pUinUu The Court finding that 
the applicant was not the legal eepKsentattve 
dismused his application The Court also passed 
separate order under 0 XXU r 3 tecordtog 
that the suit had abat^ inasmuch as ao apphcatioa 
by any legal nprcsentative had been made within 
CIS montha of plaintid a death Ram Sarup next 
applied to have this Order of abatement set aside 
hut tua application was Amused under 0 SSll 
( 0 Ram Sarup then appealed to the Bigh Court 
agoiost all threo orders Held that the present 
Civil Rroceduro Code provides bo appeal from «n 
order dismissing the application of » person to be 
brought on the record as the lepsl representative 
of a deceased plaintiff (nde 0 Xi.n r C) nnd that 
such on order IS not o decree Puff ci v Palhutnma 
I.W3 Mad IT JS <)7J) Balalai v Ganeek (/ 
L II 27 Bom IBS) and Partciam Boot Janlt 
Bat {I L B 28 All lOS) followed Held alto 
that on order oi abatement of the snit amounta 
to A decree but that appellant in this CA.e not 
being A party to the suit has no sJfllBS to appeal 
therefrom Lalabat v Ganeeh [ILFS Bom 
IC) and Stranjan hath v Af al Bu atn {123 
P It 1210) (F fj) referred to Held further 
thnt m order under O 2w\II r 9 can only bo 
1 •». »«1 in cases la » Lieh an abalcment takes place 
b> nasoa of an ajjlicAtiOD not boriHj, been made 
withia iLo time pcrmiUcd by Uw to im|(ca<l the 
legvl representative of tbo deceased | lamUfT *nd 
has no ap] LicabiUty to ca.es in nhich tho suit Lae 
aMied on account of sono other cause as in the 
pnsent cate Although therefore an appeal is 
allowed from an order under r 0 (nJe O \1J11 {*) 
(i)) this role Laa no application to tho eimim 
stances of tho present case and tho appeal must be 
diiinnsed on this ground alone Sironyan \olhT 
Af at Utueatn H SF P ItllC) {F B) followed 
Pan Mtpcr e Mo-n Ij.m I L P 1 Lab 433 
O XXII, rr 3 and 2— 

•'* U I\, I P 8 ANU 0 

L. R 35 AUL S31 


CmL PROCEDURE CODE (ACT 7 OF 1908} 

—<onCd 


0 XXn r 4 (1882 Code s 368)— 

See imiTATiov Act I90S Art 44 and 
144 I L R 43 Mad 842 

See U'DitaMMAiiAN Law 'Wiij:, 

I L R 4S All 497 
See Abatemext I L E 1 Lah 225 

1 — — Parinerthip — Sutl 

for dueolutwn — Death of defendant after preiimi/iary 
decree — ApplKolton for aubsltlutton — Ltmtfatton 
In a sort for dissolution of partuership after the 
pieliQuoary decroe was passed one of the defend 
ants died. Some two years after his death the 
plaintiff apphed for substitution of the name of 
the heir of the deceased defendant and ashed the 
Court to proceed with tha salt Held that m tha 
ctroamstonees 0 XX.U t 4 of the Code of Civil 
Procedure Applied and the AppUcation was too late 
yamnaiAis CfiMhifdas v SoTabjt Bharsedjt IBB 
IS Bom 27 fallowed ifon Lal t Ra« Haeayan 
( 1917) I L R 89 All 651 

2 — — Ahatrmenf of s«»* 

— Death of pfuirtfi^ respondent ajltr decree la her 
fatour and pending an appeal— Appliealton m 
appeal la declare the tuit la Mie elated An ftppel 
late Court h\s no power under 0 XXIt r 4 
of the Coda of Civil Procedure to declare that a 
suit as distinct from an appeal has abated ui a 
case in which there has been a decree already 
made before the death m consequence of which 
the suit IS alleged to have abated toob place 
SONDAS PaNPX t ’ilOSASOlAt KWARr (1018) 

r L R 41 AR 283 

3 B obtained & pre 

Ufflinaty decree against T in a mortgage suit and 
applied subsequently more than 6 months after 
thedeath of T tot an order absolnto and eabatilution 
of the heira of Tand preferred en appeal on refusal 
Thisnss dismissed and a second appeal was prefer 
red Meld that the Appeal to the Lower Appellate 
Court was not an appeal from an order The ongmal 
order was an order rejecting the application to make 
theiDOrtgagedecrocabsolutoand had the effect of 
finally dismissing the mortgage suit and was a 
deenre and therefore a second appeal lay Held 
farther ihatthosuit had abated as the application 
had not been made within 6 months of the death. 
An application following on a preliminary decree 
for sal© IS not an application for execution Untd 
tho final deerco la jiassed the proceedings following 
the prehminary deervo m a mortgage suit must b© 
looked on as a proceeding la a pending ault 
BDtrrraTTi Jana r Taba Cnaxo Jaxa 

r25 C W K 697 

4 Tq a suit for dis 

aoluttOR of partocrthip aftec th© preliminary decree 
was passed one of the dcferiAmls died Some 3 
years later plaintiff applied for sulstitution of tho 
name of thr heir of the deceased defendant Iltld 
(bat O \\If r 4 applied and the applieatioa 
was too late I L. R 89 Aik 651 


— 0 xxn IT 4 c imas-’ 


— 0 X^i r 4 oad 0 XLL rr 20 

«n453— Avii by eererat Phinti^»}Ot»l yfor 
of funittum—Jot * ■ ■■ ' ' 


, JpinJ dtcTttinfhtirfatouT—DeatKof 

one pending Dtjendonfs applet — Fadurt (o triaf 
Ats rsprsseafaiiits on rKcrd— D</«/ of portiu 



( 83 ) 


DIGLST or CA3E3 


( 874 ) 


nVIL lECCIDCBE CODE (ACT V OF 1608) 
—conid ^ 

— c ssji 1 4 na 0 XII IT '0 & 

33— coTic7<f H 

due to alalenent of appeal agatnsi tome^Appeal \f 
Ploy proceed — Cotir^ « pouer to add party buo moto 
— ConiPion pionoyer tj may represent paritea t» «uit* 
—Bengal Tenancy Act (I 111 of 18SS) a S5 Tt® 
Plaintiffs jointly sued foi a declaration that certain 
lands attached under e 146 Cnmtnel Procedure 
Code in a proceeding under e 145 Cnttinal Pro 
cednre Code were included mthin their estate and 
obtained a decree in the tnal Court The Defend 
ants appealed but on the death of one of the 
Plaintiffs pending the appeal leaving three eons 
and two grandsons by a predeceased eon as his 
heirs the Appellants more than air months after 
hi:> death got his eons only substituted m his place 
on a false representation that the deceased had 
died within six months At the hearing oI the 
appeal they tned to bring the deceased s grandsons 
also on the record hut failed to male out sufficient 
cause for their snhatitution after time and on the 
Bespondenls objection the order eubatituting the 
deceased a sons was vacated Held that though 
under 0 XXII r 4 Cinl Procedure Code the 
appeal abated as against the heirs of the deceased 
PlsmtiS only the result of such abatefflest was 
that the appeal was imperfectly constituted and 
in the absence of secessarr parties the Court could 
not proceed to decide toe appeal on the merits 
Bejoy Oopal v Vmeah Chandra G C W b 106 
(IdOl) Tartf T Khatijanneaaa 10 C W N 9S1 
ll906) Dharannl v Chandeehuar 11 C W b 504 
{1007) BasiT V Fa el 75 C TJ N '^OO {lOli) 
A imuddin r Tara Sanlar 28 C L J “*01 {1918) 
SnromT Bndoy 20C t 3 4(31(1917) CKwndar 
aang r Ehimaiat I L B 22 Bom 718 {1897) and 
Vptndra Hath r Sham Lai 1 L P 34 Cole 10 0 
{1907) referred to That assuming that the Court 
had power under 0 XLI rr 20 and 33 to add the 
representatites of the deceased Plaintiff as parties 
to the appeal this was not a case in ubich the 
power should he exercised Upendra r Qtrrndra 
I L B 25 Calc 565 {I89S) Iludion r Baadeo 
1 L B 26 Calc 109 t e 3 0 W b 76 (1698) 
and Bupjaun T Aldul 1 L F 31 Calc 643 a c 
8C W B 496 {F B){1904) referred to Querre 
Whether the decisions in Si6o Sundart t Baj 
Mohun 8 C TT \ 2i4 (I9£?3) *nd Air/i&oa Das t 
Vmesh Chandra 14 C L J Cl {1911) did not 
take an unduly comprehensire new of the powers 
of the common manager KaU Dstal Bbatta 

CBlBSEEt ^AQE’IDPO PaSBASm 

24 C W H 4% 

0 xxn rt 4 and 0— 

See LnnxATiox Act 1903 9 *> 

I I. R se AU 2S5 

0 xxn t 6 (1882 Cod s 367>— 

See IIisDC Eaw — Pabtitiow 

I L R 42 Bom 535 
See s 116 I L R 42 hlad ”6 

— - 0 rr 5 and 6— 

See 0 Wn B 3 

I L. R 1 Uh 493 

0 r 6 (18S2 Code s 481>— 

See DtTEXDA’iT nxAra or 

1 X. R. 33 Idad. 682 


CIVIL PROCEDURE CODE (ACT V OF 1608) 
— conld 

0 XXII t 6 (1?8^ Code s 461)— 

eoneld 

Set Executiov or Decpef 

4 Pat L J 240 

0 xxn, r 7 (18<J2 Code ss 369 

and 462 ) — Compromtee by ptiarifian of a minor mth 
out leate of the Court 'olloued by a decree — icf ether 
auehdeeret u a nullity or only voidable — Lmilalton 
for a suit lo set oside such a decree — Indian Limit 
ahonAcl IX of 1908 Arte 44 91 05 l‘>0 Held 
that if a compiomtse is entered into by a guardian 
on behalf of a minor without the leave of the Court 
and a decree u pa sedm accordance with the terms 
of the compromise such a decree is not a nullity 
but IS voidable at the instance of the minor 
Ttrupakehappa v Shidappa {I L P "6 Bom 109) 
Ganeaha v JfuZ Chand [95 P B 191’’ F D) 
and Muhammad Ibrahtm v Allah Balh h {145 
P R 1919) followed Hanvman Pra ad \ AfuAom 
madUhaq{I L P 28 All 137) and Fartab Singh 
V Bhabuu Singh {1 L P 35 All 48, P C) dis 
tinguished Held al o that a suit by the minor to 
set aside such a decree is covemed by art 10 of 
the Limitation Act JiTAbixoni Mav Sixon 

I L P 2 Lah 164 
- ■ — • 0 xxn r 8— ip/fal—Insolieiiey 

of one appellant and death of tie oOcr — Abatement 
of appeal— 8ubtlilvl, on of namea—Ltmtlation (Df 
tuo appelhnts in a cimI aijool one died and 
the other tecame an m6ol\cut Neither the 
repre en atiies of tl e deceased aj j ellaiit nor the 
official assignee applied i ithm tlie time limited 
by the Court for substitution in place of tlio 
deceased appellant nor did the insnlicnt himself 
nho was said to have compounded uiih his credi 
tors apply The defendant on the other hand 
asked lor the di mi il of the suit Held that 
there being no limitation provided for the Official 
Assignee to appear and apply for the restoration 
of his name on the record after the adjiidi ation 
IS annulled until an order is ot tainid under 
O XXI r 8 of the Code of ( ml Proc dure tho 
proccediu"s cannot abate and most le deemed 
to continue KnrNM Lab t I a lEsnar 

I L B 43 AIL 621 
OXXn.r 9(lSS2Code ss 371 and 

Se ExEcmoN OF Dr ree 

4 Pat L. 7 240 
See Liuitation Act KO'5 

I L. E 36 AIL 23S 

’ Aba! meiit of appeal— 

Apjdieatton for aubshUtion presented after Itne— 
Art \o IT of I90S [Indian Ltmi ahem Act) a S 
Whether or not a formal older lo that effect b 
passed, a smt or appealabetes automaucally when 
DO ap^cation u made within time to bring upon 
the record the repre entatire of a deccA-ed pUia 
tiS or appellant If no formal order has been 
made an application lor snbetitntion most b« 
considered as an application under O XXII r 0 
(•) of the Cods oi Ovil Procedure Under tho 
rule above mentioned a court is competent to 
deetds whether in the cirenm tances of tbs caao 
there is reason for allowing the appLcation al 
though pre<ented beyond time without being con 
fined to the circnm Unces pven m a. 6 of the 
Limitation Act 1903 LicainNAEAis 

r Mr s A an ia n Xrsrr L L. R, 42 AIL 540 
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DIGEST OF CASES 


CmL PROCEDURE CODE (ACT V OF 1908) 

— ccnld 


CIVIL PROCEDURE CODE {ACT V OF 1908} 
— eontd 


0 XXII r 10(1882 Code s 372}~ 

£?e 0 1 » 10 g Pat L 3 199 

See 0 \\I K 16 6 Pat L J 359 
-SeepAKTiEs I L R 40 Calc 828 

1 Aiiignett ecpjfit 

ealxoji (o it tubsliluted Jor piaxnttjf and to add 
plaviix^ t *OH ns defendant — Ex parte order vpon 
urxtxcorn pelxUon — Ex parle order if may be rtemed 
— \oixce to partxea iiiUrtsied veetsaUy of Ajn^ 
cial order which may possiWy sOect or prejudir© 
any party cannot be nnaliy made unless be baa 
been afforded an opportunity to be heard Wboo 
a person alleging to be the assignee of the interests 
of the plaintiff applied to be Bubstitutcd m hia 
place and prayed that the plaintiff and his eon 
who was no party to the smt bo made defendants 
and the Court made the order as prayed ex parit 
and without notice to the plajotiS Drfd that all 
o dere of this character made ex parte are eubject 
to the implication that they may bo reveled at 
the intantC of a«\ party prejudicially effected 
thereby and the Court has inherent power to gtvo 
each directions as the justi o of the case may 
teijnite That it was uicuiubeat on the Court to 
reconsider the order in so far as it directed the 
aubstitutioa of the applicant in the place of tbo 
plamtiS when the latter preferred objections to 
tho order That the addition of the plaintiQ a 
son V ho was no party to the suit (though he him 
eeU had coiuentod to be so added) could sot bo 
made without hearing (he defendant as tho appL 
cant appeared by that means to be really socking 
s relief not included in the plaint as onginaUy 
framed iScmhle Applications of this character 
should bo supported by an affidaiit Ara).T 
bivao c F 1 LiinsTU’s (1012) 

17 C \/ N 86 

2 m .... Etate forfeilurtof 

— JnroJtency of a defexxdant—l esixnj of hti edote 
and effeeti «a the Ofictal AMtgnte~Etfu«al of 
O^ewf 4«i'?nre to Sftnd the $uil~~Jn(Aility of 
dtftndant (a defend mdependinlJy of the O^iaat j\e 
axQxite — Praeticr In a suit by tbe lessor against 
the Jflsscc for forfeitoro of a lea o by reason of 
breacties of covenant no cause of action sumvea 
against a defttidant who has become insolvent and 
whosecstatehasrestedintheOffielal Assignee H 
in such ft caso the Official Assignee refuses to 
defend a suit affecting the estate of the insolvent 
the latter cannot defend independently of tbe 
Official A-8!gnec Tribiio\am>a 9 NaliOliatDAS i 
AbDIXALLT ilAKIUJI (1914) 

I L R 89 Eom 5C8 

g rtel\m\nary 

Stertt—Sa\t of mortgaged property — Fight of pxtr 
thaxr to he »n i<f« a party to the tutf A preliininary 
decree for redemption of a usofructuniy mortgage 
was passed in 190S but there was an appeal and 
the decree of the flipti Court which eonfinsed the 
decree of tlic Court below was i*as cd in 19lQ 
And (bo lisuo {or pyyment of tho tuoregngo money 
‘ a* extended After the time fixed for parment 
talf-x] red I ul before the ffnai decree was ] aaaid 
rt 1 Ilk iiff le tee holder sold tbo mortgaged pro 
I "Swiil tt e purct asers a sum ouflklent 

^ * .' * * //Id that (t 0 suit was its!) pend 
^ *1 « ie f lie sale and Ibc purebaaer* 

, , , ‘b r names entemi in lbs rrpord 

f * ‘u n £ia A/ ttrji T As/4<anm 


0 XXII I 10 (1882 Code s 872) 

— coaid 

Ganytdt $ C W N 171 referred to lltfiCAM 
MS® lUst? rziAH t JiBa© B<u (1915) 

I L R 37 All 226 

4 ■■■ Whethirr 10 in 

dudee ttaiti granted pendente lite — addition of 
itateee pendente lite fo the jjrocr&finsrs The langu 
age of e 10 of 0 X\1I of the Code of Civil Proce 
dure 1908 IS sufficiently wide to cover the case of 
leases granted b> defendants dunng the pendency 
of ft case A\her 0 the defendants during the 
pcndoacy of the litigation had leased eererdl mica 
mines mcluued in the propertv in suit for a penod 
of 20 years to one person and for a shorter penod 
to another person held that lateresta were 
created in the property in suit within the meaning 
of r 10 of 0 XXII in favonr of the lessees and 
that the plaintiffs were entitled to have tho les ees 
added as parties to procediRgs taken to a coitxin 
tbe mesne profits due to the plaintiffs under the 
decree vo tbe suit and to compel the lessees to 
account for any profits which they had received 
from tbe land Bam Kniun L (L Boaoat t Rara 
Makitid Sam 1 Pat L 7 596 

0 XXK rr 10 aad 13- 

Acc s 47 4 Pat L 3 166 

0 XXn r U (X882 Code s 682)— 

AreLlMJTiTW't Apt 1908 Anr 182 

6 Pat Z. J 752 


— 0 xxa T 1 ^- 

S« 0 VMI ® 4 25 0 W K 635 

— 0 XXICr r 1 (1852 Code * 373)— 

See s 115 1 L R 44 Calc 454 

1 R J 

CoyraacT Act IV or 1872 ss 131 
137 1 L B 39 Boa 62 

5<« JwnSlMOTIOW (MEASfTvQ OP) 

I L R 48 Calc 133 
5<« I/irtsas Patent 1SC5 ct. 16 

I t E 45 Bom 57? 
5c« LmiTATiDi I L R 46 Calc 168 


See FaoBATS 8 Pah L 3 585 

Set WrroDiiAWAt op Sijit 

8 Pat L J 651 

irrtAdrffK-oi Kilhoai per 

fiiwtoi — &u»t for ej<elmtnt~-In3xijUicKncy of noltee 
to ^uif — 11 itf dmicftf of V i auil h xthont permtesion of 
the Court— Frv*A eutl after proper notice — Whether 
ihe preiiow <«tl a txiitjor the same eubjttt jnadcr— 
Fea Jvdieata—^uljeel fanller mtamny of \ suit 
was brought by the plaintiff to eject the defend 
ant Finding however that there was no sufficient 
notice to quit ho u ithdrcw the suit without ohtah 
ing tho leave of the Court SuL«cquentIy tbe 
taainlift having pven a formal notice to fpiit 
Irooeht a fresh suit for ejectment Tho defendant 
contended that tbo wUklrawal of tho former suit 
without perml ion operated as » bar fo the second 
suit under O Will r 1 of tho Civil Procure 
Code 1908 Held that the withdrawal did not 
operate as a bat as the prorious suit was not ft suit 
for tba same lulject raatier as (he 
within the trraning of O \\fff r I of the Ciril 
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DIGEST OF CASES 


( 878 ) 


CIVIL PROCEDURE CODE (ACT V OP 1908) 

0 XXin r 1 1882 Code s 372) 

— eonftf 

Proceduijs Code 1008 Subject in&tter nieftDs 
the Eenes of acta or tra&saetiona alle^^ed to exut 
ginng nse the »lief claimed lUssuaBai v 
MiHiDEOliARAYAV (1017)1 L R 42 Bom 155 
irtfAdmual of 
ft«l tcTitH to he allotced Courts io 7adui hara 
DO Bencral power of dismissing a auit with liberty 
to the plamtifi to bnng a ftesh amt on the aamo 
matter The only poncr they have is thu respect 
18 that given by 0 XMII r 1 *ab r (2) Civil 
Procedure Code It is not the object of that Rale 
to enable the plaintiff alter he has failed to coa 
dnet his suit Bith proper care and dihgcnce and 
after hia witne ses have failed to aupport his case 
to obtain the opportunity of commeoeiog the tnat 
fresh in order to avoid the resoU of his pienous 
muconduct of the case and bo to prejudice the 
opposite Party IlntA Lai, Mmu v Udoy 
Chavdba Dey (1912) 16 C W N 1027 

^ - ■ — . Trial of a suif— 

Close of lhetnolofUrr<eordii>^ all etiJeitce produced 
by hoth pariiu— Time jiien to IhepfainOjffloproduce 
more documenti>-Pfa«n(iJ? s appltcalton toviOdraw 
tit su>! ict/A ptrsnisston h bri/iff a fresh one—Cra»l 
of thi perm* jeion/or/reeh suit— ifoterial irre^lortf 
in i\t exercise of juntdtcfion After the case fot 
both the plaistiS and the defendant bad been 
closed and all theic witnesies had been oxamioed 
the Court gave time to the plaintiff to adduce 
documents to counteract the effect of the -docu 
ments already produced by the defendant On 
(he plamtiffe mability to adduce the documents 
on the appointed day he applied for leave to n itli 
draw from tho suit with permission to file a fresh 
ono os tho same cause of action and the Court 
having pasted an order gtanung the leave Held 
setting aside the order that tho Court acted 
with material irregulanty in the exercise of its 
jurisdiction The bearing uas finished and it wae 
improper to allow plaintiff to trp and produce 
documents to counteract the defendants docu 
meats The plaintiff s failure to produce (bcxlocu 
ments uaa not a sufficient ground to put (be do 
fendant to the trouble nnd annoyance of a freah 
suit Bai KaSBiBsi i SniDara \NBaBA (1913) 

I L B 37 Bom 682 

— — ■ — ApptIJole Court 

poictrs o/— 11 i/Arfmirat of ruxt lUld that an 
Appellate Court can under O Will r I of the 
Code of Civil Procedure (190«) give a plaintiff 
uhoso suit has been dismissed by the Court of first 
instance permission to withdraw hrs suit and give 
him leave to institute a fresh one Canya Fan x 
Data Ham I L P S ill S folloaed ^orayirdt 
Chinna Aotayya v Paja lororfa Pya -Ipni foir 
"J Mai L J ‘*il andPlna/hs Pinoji I L P 
3S Paw '’61 di ented from Artu. Beoak r 
Akbahi Kna\rM (101..) I L R 3" All 326 
■ ■' ■ - - - ■ IPilMroiral of a 

rail in Appellole Court— ^Povrr of the Court to allota 
jrrmirjiCTi to irK/idrair tiilA fitrrfv to JEle a frt h 
suit — /unsrfKtw" \n Appellate Court can when 
an appeal hss Icon admitted end when both 
patties aro repre ented before it allow the pUintiff 
to withdraw his ca o on proper terms and atlow 
him to start afresh AhuatA y Pan^i <J9fl) 35 
Eon ”61 distinguished CHnA'cmnai MAxsrxK 
< DAHYABii^tCorr.pdoJP)! L.R «Soa 55S 


CIVIL PROCEDURE CODE (ACT V OP If 

—eonid 

0 XXIII r 1 (1832 Code s I 

—eoneld 

- — • - - _ Onitr for u 

dratcal of a tutl xctih liberty to brtnj' n fresh sui, 
made witAotiT junrcfieteon when passed iinrfer eirci 
stances not contemplated by the rule An order 
withdrawal of a suit with leave to institute a fr 
euit made under O Will r 1(2) CixilProccd 
Code but in circumstances not within the sc 
of the Rule cannot bo treated as an order m; 
without junsdiction such an orderw consequer 
not null and void A fresh suit instituted U] 
leave so granted is not incompetent Tho Co 
trying tlia subsequent suit is not competent 
enter into the question whether the Court wl 
granted the Plamtiff pcrmL.B]on to withdraw 
lirAt suit with liberty to bring a fresh suit had p 
perlf made such order llRiDiYlsatnRoY i P 
CHAMDitA Babna Shahma 24 C W N ' 

— — — — — fnabiiity to prodi 
importnnt evidence is not sufficient ground 
granting permission to withdraw a suit with libe 
to file A fresh ono on the same subject matt 
UenahTAnntt BasiwanAuib 

6 PAt L 3 1 

— ' - Appficnftori fo tei 

draw from suit will liberty to sue agatn— Court 
moy grant apphealton but iritbouf liberty 

(ho trial Court being of opuiion that no sufficr 
ground bad been msdo out for allowing the plain 
to withdraw from tho suit with liberty to mitit' 
a fresh suit in tlio sumo caimo of action pa i 
order allowing him to withdraw without ii 
icbve //tld that the suit was not di posed of 
the order \Thero a piamtifl docs not deain 
withdraw from tho suit usle a with liberty to bn 
a fresh suit and the Court considers that su 
liberty ought not to be granted tho proper cou 
IS eimjiy to dismi s the application Jlolr 
fftlartdrr ji Guru Coftiida ji r Partho/anto 
Jtomdas I L P 3” Bom 345 followed Sm 
DllS'd DsDYA t CitANDBA NaTH PbASUYIK (lOlt 
20 C w W 30, 

- - „ Sinl dirniisseJ h j irt 

Court on eiirfe cc alloirfd ( It tctihdratcji tn 
Mertij to sue oyut i b j appeal Court though no fi^rrr 
deject bj reason of uhch suit tnigll faU tras mo 
out — Fre h suit i/ barred — Fesgud tala t\ben 
contested suit in which eiidence uss raUed . 
both sides having been dimisod by the tr 
Court the pNintiff was aUowed by the 4ppcl£j 
Court to withdraw from the suit with liberty 
bung a fresh suit though no formal defect 1 
fva on of w hich the ruit wou d tail was made o 
and really beesu e the fUmtiff was unable topr 
duce the nece nry evidence m tune Held th 
Ibe order of t)iB Appellate Court was jnadc with© 
jait diction and a tubeequent suit m tvepwet 
the same propertv and in which the same rel 
was prayed lor was barrnl by the rule cf , 
yudiratu Tie suEcient groumL forpwrmi U 
withdrawal with Iil<Tty to Irtrrg a ffe«h tuit « 
tbe same can«e of acti n rvlerr^ to in cl (1) 

T 1 0 Will of the Civil Procedure Cale mg 
be something of tbe same aatore as the “foric 
delect mentioned in el (a) Eha da Co^ ijj 
^rgaCharan Cha dra IIC L J 45 andjfahti.’ 
5<infarT If C i. J 5f* foIJ;w» 

Kau rna&AircA bn. v Ptscuisas \aydx cWi 
Dsnir (1916) 2C K £ 
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DIGEST OF CASES 


{ SSO ) 


Cim PEOCEDCEE CODE (ACT V* OT l‘>08) CIVIL PPOCEDTOE CODE CACT V OP1SOS> 
— — eo'iiii 


0 XXDT. r 1 (2i {al aod (t) 0 Vli 

X 10 and s. 115 — n i hdrcuvi cj am — Sm ^reMfy 
x.rAtr nlutd »rt Ihe pianxl — Pt<tl nluc ton ifyori 
Iht jariJiiif'iirj o/ Dis ml J/un«/’« Cmr * — 
JppUeaiion I j piaxniijf for Itaze to tnOiroi. portion 
of iht am tct A liltrty to hnitr} /rwA ruit — Lxato 
irA rttr proporly ca It ff-art d — Jtdutcl dttartiox 
— Jun diet an — Sju^rdem—^tatria-- Ifatenal trre 
fJtrUtf tn exerciti of ftimduUa/i — Other av£ki at 
grotiiiia O SXIJI r 1 (“’) (5) eorx ruction oj 
Th plainuGs uutituted » luit in t Distnet 
*'h - iTe Ccart for recovery of pOiae ion of serer^l 
jtenu of mmoveab'e property including a hotue 
valam^ the boo e at P 200 and o her i ema at 
Ps 1 017 and odd for parpo es of jorudiction Ho 
defendant objected that th*‘ hon-e irns groaalv 
erder Talced and tha Ibe acit w» on iJtoper 
T»Ia\tion beyond the jtin-di tion otthe Dutnet 
SfaT-if \ commias oner appointed to a certafe 
Its V line reported that the hoa e alone traa wor'h 
P f lOti The pUintiS thercnpJQ applied to the 
Court fur I »Te t3 withdraw th * n* in re pect of 
the lease with UV<.rt\ ti tnng afresh ton there 
fo the r irtpmn ed the appU ation notwt h 
star-U^ the ohjeetim of the defendant The 
latent pte erred a firil Pcvision letition to the 
Higli Coart auiifut the otd r Hid that 
asaoBing that thv I wer com had j4n J tion t j 
act under 0 X\IU t I (^J (h\ « acted m fa 
taatcnal jrtegalanty in the exerciao of its junsdi 
ties as It not esereue a;udi taf dneuuon 
a pa isg the ord r that the plaintiS 
engfat not to bare teen jw-oittcd to with 
draw bs cltira for the Loo.e as the indr-vafnaUea 
in th plaint was so ftm that he oonlr' not have 
aeted honestlr la doing so aed d.d nrt deserve 
anv Indolnn * from the Court and tl at ronse 
ijoeatly tbe High Court »bou J intcrf re under 
a IIS of th Civil Pro>.edare Code ird e eeide 
the order Prr feasa na Ctiap J The worda 
0 her suCuent groonua 0 \AIII r ( )<S| 
ihooJd rot be interpreted fju d m ^ n na wjth 
foiral de ect la r 1 (.?) {'* Liaiti of the doc 
tnae of ejusdew ynmi du-cci cd, After a Coor*' 
o* first ins snee has come to the conclo-ion that 
the 8«t as brOBgbt 4 fcevond its jort diction, it 
has ro power to pass snv 0 her jcdiciat order in. 
the suit escept those whi b the statute expre* Iv 
eaii^wers it to pass aach as so o-der retomiag 
th" pUint for p5V*enUti'''t to the proper Coon 
nadcr O MI r 10 or aa o"di« awardirs cos s 
cader a 5 j o' the Code Ka'rvrswan Priiai 
r J*OA■^sl^^8at {19J*} 

L L. P 41 Mad. ’“GI 

O ymr, r J (3) — 5nrtyr«vrnon 

t t to decUtTf an ali'ruuion sere »i daw y tetJoit 4 
t*f t wc mxA.f aiea* cfSiJi. tnUaf rtra/.sr'a 
aaA far fioii*en*on — D fenre ll« toir oainlitfra 
et> »*i/ n I %e4 tantd tj Ctril Hivttatrre 

Codt O XXJil » / t > The rest pj-«oasrtsve 
rrvrniotiers of • di^rued iticdu i^iituted • eui 
*-i!Ett hw Widow *rd fir al rree for « drrbnti •> 
that an aJieeat rt* fv te wj* irvjLd, ard no 
t sr’ijj'j tn lien Irndj"p the stji ibe widow 
djrJ and the Terrmocers wi hdw* the e-it fc 
0*1 cot aak far jenrUston to btiBS 4 (*e<h aa^ 
Tt-y nlwrqnrc y few-ht a »s t a-iicst the 
• r* f »i* rrroTerw ot j*-****:* o- c‘ pw»wrt»es 
,, ' "■ >«< I • irt op the Trry soRe li cscreon 

“ -• el-iili hr tad *« up la the fiwt suit. 


0 XX 111 r 1 (3) — eoitrfd 
Bdd that the subsetjaent smt was not barred by 
Use piovuion o* 0 XXin r 1 (3) Ord Procedure 
Code {Act \ of 1*0»J TThere the cause of action 
and the relief elauacd in lie second stat ate not 
the same as the canae of action and the reLel 
claimed m the first smt the second smt cannot t« 
considered to have been broogbt m respect of the 
eame enbjeet matter as the first suit and the 
plamtifi ijj the seecnd emt u not debarred from 
con e trog tfce allegations made by the ^fence la 
the firat auit Go^ Chandra Sanetja v P«rra 
CAfli’ifO Banerjte i C W \ 310 (ollowed- 
Achuta J/«»o» T dcAutan \o»r 1 L. B 21 Hal 
oS Hachana Uajhala Zhtahaiutu v Gorv'^^'liJit 
layyamma {1910) Had IT \ "82 and Senraox 
reidiar r rsnta achala Ftddmr 2 H L W 2 "r 
ovemiled. fiotoa Pn>M t Sraai Pedpi (1915) 

I L R 39 fll-d 9S7 


0 SJCm, r I and s 107 (2>— 

n*/efA<r an Appdta eCovrthaa pouirto cBev He 
talAfroinj? 0 / I\« atniicilMibertj tojU afre~heitU 
Hdi by the Full Bench that it u open to an 
Appellate Conrt tn proper ca oa when rerersms the 
decree of the lower Court to give tbs plintifi 
leave to withdraw the euit with liberty to fi^e a 
fresh suit CAoroytifi CSiro Kotayja r Taja 
Jeeodaraja dfpo Fuoc 27 Had L J 244 over 
ruled K%i irra x Pirarra (1918) 

L L R 40 Kai 259 

0 XXni r 1 8 115— </?{« lO" 

hy floinU^ to viddrev auit tetik fMie to Inftj o 
jrtM one tnait irAea heanny of eiif irae rtorij 
eoTcludrd — Ltart i?ron ti lo tniry 0 Jruh eti — 
Ettniat of diacrriior— P rwiea A rair waa a 
sutot d m the Court of the 3Iun-if After the 
enideece had eoncloded and either donaj or after 
the argniDMit the plainUS* applied for lea^ *® 
withdraw with Lberty to bnHj, a fresh smt They 
fca.cd their application epon the fact that thev 
had faded to give formAl proof o* a plain whi^ 
was e« <nUjJ to their eaccess Tl" Court prarted 
leave to bnsg a fre"b reit Upon an appLcaticn 
la region again-t this order Hdd that the 
Court had jura, daclicn to grant leave to the plaictuTs 
to hnsg 4 frc*lz euil and the fact that the Court 
may have exenrued and protoblv did esereae « 
wrong di_crtti<jn m praatin" the plaintiCs aprli 
cation wa* cot »uf5 leat to bin" the ca e within 
thepemewofe llSoftheCodeof Civil ProcedcT 
JuryKcLacv Bagemt-XB Das (i&lS) 

D L. R. 40 AE. ei2 


0 * 2— 

Su Hcmc Law — Paarmov 

L L. B 48 Calc. 1059 

0 XXULr 5,(lS£2Cede.f.3"5V-- 

£te ABamatiow 25 C W Jf 127 


£te Cosirsowis*. 


Pat t. J 43iBd£55 


5i DEKcrvix Ace eexTranr^s Pajrr 
Ac- f B L L. B. S' Beta. 614 


llrvnr luv—Parrmov 

25 C. W" K 69v 
r*oaart awn ArKSwreuanov A^ 
• S3 1 L. 4 37^ 


1. 


<Ae ivaye */ l^e 


- Ceinpro* 
ni. ttror ’d 



( SSi ) 


DIGEST OF CASES 


( SSi ) 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

ccnid 

0 XXnL r 3 (1882 Coie 8 375)— 

eoiud 

dteree^I)tcrce so far as it rehifs to tXe suit tffnt 
o/-~-Terms forming coniideratwn for <Aoj« n'aiinffto 
tie sutieei tnalUr of the sutl — Decree not ullm tires 
— Objection in execution mainlai} aliht^ c}-—Con 
tract Act (IX of 1872) ss 3Sand Si—IicctproeaJ 
promises — ^Aon perlorvianee by one parly icrongfuHy 
— Conseqiientnon perjofmanee by the otler ruihlfvlly 
e^cet of—Contract at end — Compensation— Offer of 
performance esserUaU of — Conditional offeT-~OffeT 
to release inlhovl executing release deed intuff'tienl 
The pJaintiS sued to recoTcr a sum of moncx on a 
simple money bond executed by the first defendant 
and the father of the second and thud defendants 
The parties entered into a coroproimse by which 
the draputes 2>clweea them meludirg the ctaim in 
the Buit were adjusted and a decree was passed »n 
the suit m accordance with the compromise so 
far as it related to the suit Under the com 
promise the defendants agreed to get a release of 
certain properties which had fallen to the share of 
the plaintitr m a partition between the plaintiff 
and the first defendant and eome other properties 
purchased bj the former from the Utter from the 
claims of a mortgagee (decree holder) of the same 
on the plaintiff depositing in Court within a certain 
time a ctim of moner for pannent to the mort 
gagee towards his decree The plaintiff faded to 
depo it the amount The defendanta gare noti e 
to the plaintiff by a posted letter offerin'* to get a 
release of (he properties if the plaintiff paid the 
amount m one weeh but the plaintiff did not pay 
the amount Tho third de(enaant took an assign 
ment of the mortgage decree brought (be pro 
pertica to eale in execution and pnrcliascd (hem in 
auction The defendants applied in execution of 
the compromise decree to recover a sum of money 
a due to (hem under the eomproinise affegingthxt 
tl ey had performed or offered to perform the eon 
* ditioi s laid on them under the compromi e The 
plaintiff contended that the defendants could not 
recox cr the amount as the claim for it couH not be 
deemed to have been included in the decree and if 
It were included the decree wa» ultra tires and 
further that tho defendants IiavLiiz failed (o fulfil 
their part of the agreement Were not entitled to 
enforce the other terms of tl o compromise IlelJ 
that all the terms recorded m the comprOiui e 
decree wlnoli formed pirt of the eoneiderafion for 
the adjustment of the subject matter in (he suit 
must be deemed to be part of the decree and can 
be enfirccJ in execution proceedings A com 
promi c decree even if it includes matters beroncl 
the scope of (he suit is not uffrs sire and no 
oljcctnn can be taken to the enforcement of the 
same in execution proceedings. TVhen the parties 
to a contract fad to perform their recinroeal pro- 
mi c, the one wilfnllv and the other because be 
was not bound to foliil bis part unless the former 
ha 1 fuJfUed bn prcbroinary part the eontraet ilwlf 
come to an end by the acts of both tho parties 
except for the purpese of cnabbng (he Innocent 
parts to tlaim comjxri- slion from the other An 
offer rf perfonuanco must bo unconditional, if it 
L to ! as e tho same effect as perfortnaoee A nsera 
offer l\ a posted letter that the parts haUe was 
reads to execute a release without bavmg a doeu 
meat of release ready is not a rabd offer uader 
a. 58 of the Contract Act. Hell (on the facta of 
the case) that though the plaintiff faded to pay the 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

• — eonld 

0 SXUI i S (IBSBCode s S75)-~ 

eortJ 

money into Court astbedefendan s faded to fulfil 
their part o the agreement to make a valid un 
conditional offtr to perform the same and as tlie 
defendants disabled tJiemselvea from performing 
their part bv rea on of the purchase of the pro 
pertiea bv the third defendant tho defendants were 
not entitled to enforce the other terms included m 
the eompromue decree SiBarATHi t \A*rMA 
lULiKOA (lOlt) , I L R 38 hlad 959 

2 — — - ' — Lairful 17*^ com 

promise — ^i«da Laiv—O/Tce of arehaln ohcnalion 
of — UfKtowi lahditj of — DisquaUficnlton of femdl t 
to perform duties of — Pight of fcruiles to inherit— 
Perlonuanee of duher by prox^ — Fubhe pohci/— 
Und le tnflu nee — Zoic price effect of— Contract Act 
(IXoflSi^) s 16 cl (“’) Where the jartiM to a 
suit instituted m Tesjsect of a half share in th 
arc^ata nuras in a Saisito temple entered into a 
compromise during tlio pendency of a Second 
Appeal in the ease by ssiucli one o! the parties 
ahenated for a pecuniars benefit a portion of his 
nght to the office la favour of the other j arty 
(nlio sras a female) and the latter applied bs a 
petition to the Hi'-h Court to pa.8 a decree la 
accorstance with (ho compromise JlclJ that the 
compromi e wa not lawful and that no decree 
eoiild be passed m accordance tberewitli under 
0 Win r 5 of the Civil Prooedu.0 Code Per 
Sapssis A \\XAr J An abenalion of a religious 
office bs srliicb the abennr gets a pscumary ben fit 
cannot bo upheld, even li a custom is set up isne 
liODin" such an alienation Itisth settled ca tom 
that females bs reason of their sex are jsermanentls 
di oualifietl from perforniiDg the duties of an 
arranZn in a Saivite temple A person who li 
pemancDlfy disqualified to do (he duties of an 
office cannot inherit the ohice sihil at the sani 
time deJegalitjg the duties to other wl ether th» 
permanent di qualification n tl e re ult of coav r 
eion to ans other religion or insanity or ecx. k 
trusleesliip for 'ciiJir purpo-es can l)e J cld by a 
female The fact that a person is oLIij.ed to pa t 
sTith Ins propertv for whst he conaidtrs an undulv 
low price curinj; to liM pre ng neces iti ii no 

a cround fo h IJmg that the cont s t m vitiatcl 
bv undue mfljence *>c\DiJiAaiBAi. Vumal r 
locsvANAornr^Ai. (l'*ff) 

, I L K C9 Had. S50 

3 Conpeoniae 

—Petit on of romrimmiie /i?ef in aa’j yn > r t— 
Pegiitration—P 7wfrn/ ni -let (XI J of lOOS) e 17 
In a suit for a dectaratisn of title to certain unnor 
ahio iwopertv the p’amtiff applied to the Court 
slating that the suit )al been comprcmi9e<l and 
askiiiB that a decree lai It be made order 0 XXIII 
r 3 of the Code ol Rril Proi^ure In support o* 
this application he filed a eopr of « petition wh-ch 
had l^n pre-^nted shortlv before by both parties 
to the revenue Court in proceedin*s for nuta joa 
of name* in rwiiect of tl e same propertv as was la 
the dispute m the CSril Court, and whi h ee f3*th 
that the matter before the Revrnu Court Lad l^n 
compromised m the manner (herein stated. The 
petition bad been aecer *'l and aeted epon iv (He 
Ferwine Court // e petition was end 

cn(« m the Gvil Ct ^cutter in dirpute 

belwren the part 's.ed «it o’ Court, 



{ 891 ) 


DIGEST OP CASES 


( «52 ) 


CIVIL PROCEDURE CODE {ACT V OP iftOS) 

— co«f<f 

0 xxxn r 7, (1882 Coda 48a>- 

eoncftf 

proceeding'' there seems to be a distinction bcl« een 
a ease 'whexe minor » liability has been detenntned 
bt a decree m hia father » Jife time and a ea « 
■vihete the minora liability m the first inatenc* i« 
in dispute For in tiio former ca c there is a <icbt 
which the pQsrdian is clearlj entiUctl to pay off 
m full and the fact that the judgment crcilitor has 
I sued execution against the minor maling an 
outsider his giiardiin ad li/tm does not alter the 
situation Per Hjatov J O \\\n r 7 
Civil Procedure Code 190^ implies that daring the 
cpntwufiace ot the proceedings in Court f lie dirpato 
between the minor end another party winch the 
Court liad to decide could not be compromised 
except bj the guardian ad Itfem of the minor and 
bv him only mtb the leave of the Cou t Ctm 
MALLsrra t MAiLawA lIvPTA^nsp^^. {1M&) 

I L R 44 Bom 574 

... J7^ll whether of aot 

the order nppbes to execution procednirs its 
principle Ajiplies and in this a © when minors «efo 
concerned m ft compionutc recorded m pooeedmgs 
to «et naid the eveeution proceedings the onn sion 
to record the Court ft sanction did nut render the 
corapromi e touI esjieoaUv oa the mmor« w«ro 
not preiudieed Pas-oolam ''ahu « Soi Sacui 

Dc8 5 Pat L J 379 

U cannot be inferred 

that the Conxt has sanctioned a comproiQite 
witlun the meaning of this order merely because 
tiie petition of compromise gave notice to the 
Court that interests of minors were going to be 
effected and tiut the Court passed a dtcrco ra 
necordtinee with the compromi c Pawchixam 
S atnrt Dtitr a Fshsiiao (1031) 6 Pat L 7 190 

— — ■ . jlfiJicr — Xerf friend — 

Ccm-^rriie tn mli — ^ee/Mi/j jor order of Court 
spetxaUj ptmiiUnQ next jnend (a tnhr info com 
lormtst or Ithilf of inuwf 11 here a romprooaise 
m a siut 19 entered into on behalf of minors appear 
ing by a next friend it is neecs ary to the TAUiJily 
of such compromise that there should be on tf» 
record a specific or ’er of the Court giving ktvo to 
the next wicnd to enter into the cotnprcmise on 
behalf of the minors Manahar Lcil v Jadunath 
‘i’tJijA / Z J? ”7 Ali SS' distinguished Bipst 
Phasao t GoyAL Biuabt Lai. (1919) 

Z L B 41 AB 5S3 

0 XXXH r 7 Sch n (20)— a/snor 

— vdfJifnjfioft— Ae/eim« to arbitration out of 
by minor s ^vardian — Atcard — Afphcation iy the 
piardtaw- la hair If avnrd fhd — Appltenlton not 
an air cmert vilh reference lo smt — Minor not 
e ilitled lo fiohriioti of 0 X'XXlf r ” A. dilute 
to which a nunor wus u nartt was sulmillet] to 
wbitraticn out of Court by the xaitiws moflier 
Alter the award was publi bed the a other on 
behalf of her minor son appl «d to the Court 
under cl 20 of lie Second Stbedile of the ftwj 
Procedure Code 1Q08 to have the Award fileil la 
Older that a decree might be passed oa such award 
The other party did not object lo such filing and 
the award was oecOrdingly filed and ft decree 
pa ed thereon Subsetiuentlv tie minor through 
hi mother sued to set aside the decree The 
tr at Court dismi sed the smt lu appeal «s the 
Court was of the opinion tlat there was » eco 
flirt belwptn the case of Mahadei BaUftehna 


CIVIL PROCEDUHE CODE (ACT V OP 191)31 

eontiJ 

0 XXXH, r 7 Sch ll {2(i)~contd 

KeUar v AruSnalirti (ISSS) P J C0» and the 
caxA of T |{/infJas v ZM aram I L li 2S Bom 
£9S the following (question w as rcfcrreil to a Full 
Beach ^\hfn ft depute to winch n minor is & 
party has been submitted to arbilrafion out of 
Court and the award made upon such submiision 
has been brought Into Court under cL 20 of the 
GeconJ Scbcdiile Civil Procedure Code and the 
Court has been avbwl to file it and thereafter pass 
ft decree upon it neither patty objecting is not 
th* Court bound to sanction this agreement to 
have tlio avrerd filed and a decree pa ed upon 
/t AS toe Che benefit of the minor and so also to 
certify the decree ’ and if the Court fails to do 
so w not the tumor entitled to the protection of 
O \XXII r 7 of the Cinl Procedure Code * 
JJefJ the question roust be answered in the oega 
tivc //etti further that there was no conflict 
between the eases of MtihaJei PaUrffna Ae/Xnr 
V Am^nn’oi P J fiOJ> and f ilhaldat v 

DaWirnm I L P Bom 2?? HASrvU'Cri'iVf 
PAWIUJnSON t SmvSAJUVAS <191S) 

I L R 43 Boo 255 

- 0 XXn t 8— 4pj>eaf— /iMoftency 

o/ one <i/ 7 <ff<in/ oiid draf/i o/ the other— ibalemtf't 
0 / ii}i}eol-~&uVsiiimien oj namet—Limileilion Of 
two apiKllams m a civil appeol one died end tbo 
other became an injolvcnt Neither tho repre 
sentattTCs of the deceased appellaot not the omcial 
assignee applied within the time limited hy the 
Court for aubslituticui in place of the deceased 
appellant nor did the lasolrcnt himself who 
was said to bavo compoanded with hia creditor* 
apply The defendant on the other band asked 
for tho disRiusal of th© suit fftld that thero 
being BO limitation provided for th© OSictal 
Assignco to Appear and apply for th© restoratios 
of his tinmo on tho record after the adjudication 
IS annulled until an order is obfatned under 0 
\\I c 8 oftboCode of Civil Procedure tho pro 
ceedings cannot abate and roust be deemed to 
eootinue Khuni Lal t RasiksuaR 

I L E 4SAD 621 

0 XXXni, X 1 (1882 Codes 401)— 

See 0 I P 3 I L R 24 Bom S58 

SffO Wt r J 

I L R S6 Bom 416 

J Company — OlJitial houKlator 

tijhtof toappfji for Icaietoeue lafonsi pauperis — 

7 eeiart defiailioH of —Qeneral Clavier ict {X of 
liST) scSef^r appheabfe to O XXXIJI — Expla 
noUantor Xanir 3 of 0 XWIJI conitrueUcn 
of \a official hijuidator of a companv i com 
patent to Bpplj for 1 av© to euc in lorntd pauperis 
on b half ol the cotopan> under O W^ffl <1 
the Civil Procedure Code if the compaiij is a 
paurer withm r I thereof Tk' reference to 
tuxes srv wearing apparel in the esplaaatiOR to 
r I and the prorisiccos oi i S requiring present 
stion of petition by applicant m persoa m 
O XXXIII do not necc anlj exclude the appii 
cAtion of the Order to a company and the detuii 
tiOTi o! person as including « cotapanv under the 
General Clauses Act {\ of ISS7} apphi-s to 0 
XXXIIl of the Code as there is Dothing in tho 
deSoition winch is xapoeBaBt to tlio subject or 
eoAtext of the Order The fact that the tquidator 
in iu persoBftl capacity is not a pauper docs cot 



^ > 


DIGEST or CASES 


( SOI ) 


CIVIL PROCEDURE CODE (ACT V OF 1B08) 
— 0 XXXin r L (1882 Code * 401)— 


CIVIL PROCEDURE CODE (ACT V OF 1903) 

— conW 

0 XXXni, rr 2, 5 (a) and 16- 

COR IJ 


aCect Ibe qaeilion noi does tlie (act tl^^t th» 
liquidator rceeires a commiisioa on col!w:tion« 
rralued maVe lum a person mtcrostcd in Ibe 
eubieot matter of the suit within cl («) r 6 of 
0 XXXin C<jr(« V Ktnl liner 11 orlj C«»» 
ponv " B <L C 3N and I entotriiarrtjuyva t 
4eh$mma 1 L R 3 3!al 3 follouetl Jh ttr 
fMHer o/ foi/I o( D muAoi I L 1 IS botn *3 
and 3/ana;t v Anndoo Polio I L R 

3C Bom 272 distinguished PERusut Gotjvaav 
r THIROIAI^RAlAPtriLsal Janam’koola Duwa 
SSKH-^RA Sasqbla 

I L R 41 Mad 624 


tvon for peimii-ion which was rejv.ctid as barred 
under r !>/ of the asmo order //;// tint r of 
O \\\11I of the CoJo does not bar a se ond 
apjdi stioii where the first application nos rejected 
under rS(d) Wotivi a SAeiii (•/ Initon casts 
SOS I I>) referred to lfnfC^<indni v Pa)* 
Peary Mohon J/ooierjj (33 /Mifion Ci'r* SI ) 
clistinjuisheil AIussssijut RaI IvAvn t Sntn 
Da 9 I L R 1 Lab Ifil 

0 XXXIH rr 4 5 7 (1882 Code 

u 400 407 and 409)— 

See PtirrEr SaiT I L R 40 Catc 051 


2 Inquiry — in<o pauperism — Clatnt 

(or redempion oj morlga(!e~Applicanl able to niijr 
p onry ujon ateim/^ e/ ejuilj o) rdempti >« Hell 
tl^t a plaintiff seeking to sue for rcdeniption t« 
/ormd poiiperir cannot claim to sue as a pauper so 
Ion" as he can raise naoncs on hss equity ol tmlemn 
tion and that m so doms lio mil net in ofliet to 
niortgagin" his claim lalnn'iD ifnr? irywla v 
Peripdivijinma I L R 3 J/nJ 3t'> dislmuuisUed 
Kapk. Deo St^ou » P \m Pricns SiNoii (15)10) 

I L R 33 All 237 

3 - M -~— ■ Death of plalatlfll— /^/f of 
«Ttcu( r vfo ts not a pnujirr to con inK* (f< «iii( in 
fwma pauperis The privilege of niainfaimnq a 
pauper auil is a personal ptiTilcge prame*l to 
p ople nlio bare no means ot camiii on or 
contmuing litigation and there seems to l>e no 
authority uhsUver for lirlliiig tint th represen 
tativo ol a paui>er is entitled to eontiiuiA the 
suit of hia testator or t statrir eaen tlioiicb 
admittedly he is not a paujer ainiply bovaiiso his 
testator or testatrix uo« a lauiper MiMJiPaJiJt 
(RAOS\nED)t IvAniNDOO RlLOO (1011) 

I L R 30 Boru 270 


0 XXXni rr 1 2 and 5— /lp;fiftf 

tien to m as jauper— Di 

nailer of siiit~Cause of aclion^^iiil Procelurt 
Cole(4cll of ISOS) O \X\lll rr I Z and 5 
A mortgagor applied for permi sion to institute a 
suit as a pauper lor the Bcttin;; asilo of a enlo of 
the mortgaged property by tlio mortgacee with 
an elternatiie claim for dams es The mortgagee 
admitting there oras a surjiua duo to the applicant 
after the mortgaee debt had been satisfied paid 
Ts. 101 into Court and contended that the apph 
cant was not a pauper and further that the sppli 
cant disclosed no cause of action IltlJ that the 
applicant was a pauper within the meaning of 
tho Explanation to 0 \X\1II r 1 of the Civil 
procelure Code (\ct \ of inoS) but that the 
alligations contained m the epphcation dnl not 
di lose a cau o of action Duainlnnof/ t JloJhai 
rxi I L P 10 Bom. 0 not followed rATUARtl 

t DOSSlBIIOV rrvTOJUEE Ujirio»r (I'KXl) 

I L R 34 Boa 63S 
0 XXXtn. rr 2. 5 (a) and 15— 

roiipcr ami — apj>lif<ifion for pewnv jien c 2 m»ii ef 
(leeame not aceompanied by schedule of property — 
ir)cfVraccoridapplKnt oniibarrftl Thepetnion n 
applied fir permi'Sion to euc as pauper*. This 
eppbcation oms rejectcil because it was not 
accompanied by a scbedule of moveable and Im 
moveable propertv bclm-nns to the apn'icanls — 
ni« rr 2 and 5 of O WMII of tho Code of Ovfl 
rrocedut*. They then presented a second applica 


0 XXXm r 5 (1882 Code 405 

and 407) — IppfiMfi >i for Irate to sue ffi firruA 
paupcri — Oiiettion l> he rfrtifrf by Court before 
jtanUnj biiititofioii— Duubf/id qiirdian— 

Differenee of fuheitl opinion — Duly of Court 
Uiion aia appbeMloia for lewe to sue lu (orwl 
piupern the Court Is not jii«tl ud In ilefermiiilm, 
at tho alftRO rontimpUtid b\ 0 XWIU r 5 of 
tho Cml Irocelure Cole a question of limitation 
ns lo othieh thea h h )>ei n eonsi i raid ' differenee 
of jiiilicial (ipiiijon 0 \\\III r R (/) npjlies 
onU tocaseswlipn (lie alle'’itums ot (he petltioiur 
do not ahon a rniMO o( Rilioii nnil this alnuM 
appear clrarl/ ii/vxi M fire of the retltioii 
(ollNOaSVMt Ititiv t JUvuipit ClUMlt 
KuMniKOviat (101?) I L r 41 Mftd GCO 

0 XXXm rr 5 0— lUefW iierf 

fnenl of |mh/ r minor fhiiilijf sfmiH proie hi* 
oiin } lun rum llio Jatlier os next frl nl ol a 
girl of about two a ars nt nj,o a) i>tiej for I no 
to aoo III lormd j luprut for dmun^es for aerhus 
bodilj infums neeiied bi her llm toutt 
rejicted tho apjilicntum iiiuler 0 \\\ill r fl 
Ciiil 1 rocediiro CoiK on the proimd that Ihn next 
fneni! (he father of tlie niqileant was not a 
pauper licit that the ordir shouU l«s Kt a ilo 
and th< inatler iiipiirel tiito uni r 0 WMIf 
r 0 of Uw Civil Irocelviro Cwl \vHnMOt i 
Sccnrrvna or Stite ron Isura (11)10) 

23 0 W K 055 

0 XXXm r 7(1883 Code I 409)— 

SAffotf perwall f til lijent and fiol jKute set of 
ifoTa prop r(iM 1/ majappl/ for leave to n,i in 
foinil ) supeiii to rrcoivr i</u(a properly in 
hands of eo h hails coiile I inj suit A sMait 
oppl ed for leave to au in /ormd psu^ru to 
recover certain endowed properties which ho 
alleged some of the def iidanta who were his 
CO iA fmirt h» I illegallv alienated (n favour of 
tho other defen lam Iseith r in Ins personal 
capacitvnor a* fnif was I e possessed of sufljcient 
means to enable him to |us the court fees prr 
a nbed for the pUint HtH In revision, that the 
apphcatuHi could not bo rejected raerclv because 
the defendants h II properties of (he (dot 

aoSicfent to pv the requi itc court feea, Jsaxoa 
Lat CltATTERJEE I DvVARKt NatH DlS (lOUl 

16 C W 17 93 


0 XXXHL t 8 (18S2 Code « 4 J 0 ) 

AppltealKin to me m fomu pajpem ao< d ttm, .fj 
— dt'-iiAmesJ before jitdfr^ey) if nay ^ 

order of attachment be'rre jairses m- | 
made at the lfts.an-e cf a ws. t 

amilied for leave to aj“ ix fennj 

hJ» app'ication Un Hi Sliy 
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WOEST OF CASES 


( S90 ) 


CIVIL PfiOCEDOUE CODE (ACI 7 OF 1903) 

■ — cpnc/rf 

0 xxxm r 8 (1882 Code, s 410) 

— cone/d 

determined m las tawjc 0 X.W1I1, j 8 
clearly shows (hat there la no suit ta eti tenee 
until the appljcfltion to sue m formd f>tupent his 
been granted Pitiiva CtUNDa\ CtuBRi i Taiu 
Pn^guj Marry (ZOIC) 21 C W If 870 

O KXiail rr 10 31 (1882 Code 

8 411 } — "^iatnp dtitu on a j p!oin/—J!keree 
lor less f^nn fhi' amo ml daimni In a siit 
brought i« lom& peiuprri. the pbuutiQ 
succeeded only m part an 1 failed as to the 
test ol the claim the lower roait o d ted 
the defendant (o pay the entire coata inemrcd by 
the plaintiff including the amount of court fees 
rhich nould have been pnjaWo on the plamt 
f{(U that the court fees paj able on tbe plaint 
should be apportioned under the p oviaions of 
XT' 10 and n ot 0 ol the Cod'* of Ci»tl 

ProccdviTe Cl'i’idm’Ti t Seeretoiy of Slate for 
/rufifl I Ij R Ji Utxf IliS followed Ca'soi 
DauaiiRiit HunwMaT QAin-* {1016> 

I L R S3 All 469 

0 XXXIII tt 10 and IS— 

b« 3 47 4 Pat L J 168 

— 0 XJCXin. r 13 — Civil Procedure 

Cod (Act VII o/ JSS«) t 41Z — 7uv{ ja (onni 
phupana — S<«’em«n< o/ euti oii of Court— Court 
no order for poymeni of Court /<es— Cotera 
mCNl app^i/ing for the poyminl—PraeUee and pro 
eedure. A su t for partition brought tn fomd 
Mupent iras aettl^d out o! Court Oo the 7lb 
Otteber 1907 tUa Court diimiived the uit but myde 
no order for the p&ytaent of Court feta under a 412 
of the CjtiI ^ceduw Code of 18S2 At tba* date 
Qoremment Imd ninety days time tritlun which 
to aprly to the High Cburt umler ita eatraoedmety 
jutisclictioa Before the erpity of the period the 
new Ginl IVoccdare code eetne into force The 
OoTenunent thereupon applied to the “Court 
nndet 0 WXIII s 1** for «a otde »» to pay 
ment of Court fees hut the Court dedmed to 
mske the order On appeal Hell (i) that the 
order pe^sed by the Court under 0 IIA.VIII 
r 12 waa an order within the meaBios of » 47 
and it was therefore appealabl** (ii) that before 
tie erpuy of the period mthin -whicb the Gorera 
mrtit could have applied to the High Court under 
th" old C<^e the new Code had come into force 
and by it tba Govemmeat were enabled to apply 
to the Court for an order undtfr 12ofO WXltl 
(til) that the suit havjn_, been dismiiscd there 
was a failure of it and tbo right accrued to Govern 
ment to have the Cemitfce from the party de 
fcated SECRrTvnr ar Statu ion Ikou v 
(1911) X L R S5 Sont 448 

0 XXXm r I5~4ppliealicn io tue 

tn (oriaft pmpen of rcjecUon under r 6~ 

PuUnclum xf i ly htiteeen oriicr* under r 5 and 
T 6 On the tej«*ciion of aa apphcaticei for leave 
to sue as pauper the ooJy course open to the appb 
cant IS to institute a sait in the ordinary way 
There is no distinction betneen rcjeciion under r 6 
sod an order ol reSasal noder r 7 ArtrL C^-nnu 
Sen V 7A3i PluBV lIoiUH MooKraaur (1915) 

20 C W ff 669 

O XXXIV (Transfer ol Ih^perfr 

Act 3SS2. s 85 to 90}— 

“•ee MofiroAQ* 37 pale 907 


CI7IL PROCEDEBE CODE (ACT V OP 1908) 

— fosfd 


.... 0 XE3C1V (Translet ol Proptity 

Act 1882 83 85ta 90}— « 2 Rcf<{ 

Sit PiiAs on TmNs oy WoBsinr 

I L B 42 Calc 455 
See Tpansteb op PnorEBTi Acr, 1883 
8 88 I L R 34 AU 72 


— — — 2Iort/aye uit applies 

t»o»v /or rfwree ohioltiie v'v — Lmiiolton — Scop’ and 
eff«t 0/ Order Tho deoree re i in n jno tgage amt 
waa mad« when thi* Chvil Procednro Code of I6S2 
was iR force Tho application for monine the 
decree absolnto was mada more than 12 years 
after the date of tho ciccrco and after the Civil 
IVocedjre Coda of 1009 came into operation 
i/cM that prior to the Codo of 1908 there was no 
penod of limitation witbm which a pbintifl was 
pound to npply for the order aWlute for sale m 
a suit brought iat sale of the moTtj.aged property 
and the provisions of O \XXli o^ the Firat 
S heduZa to the Code of Cud Procedure 1909 
which repealed ss Sj to 00 of tho Transfer of Pro 
perty \ct do not apply so aa to take awaj a vested 
right which lha plamtiif bad of applying to have 
the decree for solo made absolnto and the apphea* 
tcon fileil by Jiia was not barred by limitation 
6<»pMS«r lal r Jtlan Lhanim IS V fP A' S04 
lotiomd KiSTa Bon t BaKSWOVi Dnnu (1914} 
19 C W N 470 
— .i.i-. £imi0i(ion Act {IS of J9ffS) 

Seh } Art UZ -*4^cn«eiif decree— /fufoZmsiifj— 
Ay;4icofio/» for decree xibeoluU for eah-^tmta 
(ton An appbcation for a decree absolnto tor 
tale of a mortgage charge under tho terns of a 
coosent decree which pronded for eatisfaciioa 
of the decretal debt by iostalmeats ta an applies 
tion under tho Civil Proecdore Codo (Act V ot 
1903) O 'VX'VrV and « governed by ArficJeJftl 
Seb-i of the Lsmitatios Act (IV ot 1908} 8soh 
appbcatioo must be raado within three years from 
tho time tbo right to apply aceruea DarM 
ATStABaOI t SttiaXIft DiTTAIRAYA (1913) 

X L R SS Bom 32 


0 XXXI7 r 1 (Transfer of Pioperfy 

Act, J882 s 85)— 

See 0 \ IS. 9 1 Fat L J 468 

iSsc 0 1 B 10(2) I t R 45 Bom 1009 

sceo Tsi » m 1 1 R 43Haa m 

Bee Hi’idc Law— JoJ’vt FAsiay 

I L R 34 AH. 549 572 
S Fat L J 508 


See Hivnp LAwMoBroAor 

I L B 42 Calc 2068 
See Morroios I L E 37 CaTc. 007 
See TBAvarea or Ptopebtv Act 16*?- 
SS gSANoSO I £ E 40 Bom 321 

«i Mortjaye euit — Al 

ptneae enterected in the tnartyaye to he pa»f«# to 
tke ««tt — Some only of the httra of tnorlgagor jorned 
03 parti-*— Sail not iad far non joinder of parties 
The plamtiQ a tnwtgagee eued to recover tho 
mortgage dfht by ssle of mortgSoi-d pruperties 
Tfia on^nal mortgagor who was a llahomeilen 
baring dirf before the suit only his widow and 
daughters were made defendants. It was con 
twided that the ro>t was had for non jornder of 
otlwr betra of the nwrtbaj,ar vs Us brother and 
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DIGIST OF CASES 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

0 XSXIV r 1 (Transfer o! Property 

Act 188’ s 85)— con/rf 

sister s children lldd thit the non joiadcr ol 
parties ms not fatal to tho suit ma much as the 
suit nas jioperl^ constituted at tho date of the 
plaint Eo as to enable tho Court to adjudicate as 
between the patties impkadcd SaaiiASAiirK < 
SAOAsun herner (1)18) 

I L P 43 PoBi 575 

C Moitja je tut ! — non 

joinder of fartic — j 3i idtr of j'orlitj ajtcr exj tialum 
of jxriotl of hmitatioi P ' of 0 I of the Code of 
Civil Procedur 19U^ is sul ordinate to r 1 of 
O \XXr\ A mertgage is indmsible and if all 
the parlies entitled to a ehare in the money duo 
on tho mortgage arc not upon the record the suit 
mnst be di mi sed in its entirety IVhen a ncccs 
sary party has not been miKaded at the time of 
the in~ 1 ution of the suit but has been brought on 
the record after the p nod of limitation has expired 
th“ whole suit must be disrais cd When it is 
intended to sue m tbo name uf a managing member 
of a joint Hindu family governed by the 2Iilat 
ehttra on account of a breach of contract made by ft 
former managing member of tho family it must bo 
clearly stated m tho plaint that tho suit is by tbit 
managing member It is not aufQcient that ho 
should bo aec dentally on the record as one out of 
many members of tho family of nUom several have 
been omitted Cirwan Nabmn flAirroN t Mos 
saniAT DlAkBOiTESSA 1 Fat L J 4o8 

S — Mortjnje — ] tdtmption 

“jxirties \nTO st »»>iv chnwinj snfcpendtniry oj the 
mortriO'j ^hf liter 11 ctf mj jvirtioi TboplaintiCf 
as a pureliascf of tho equity of redemption lilcd 
ft suit for redemption of ft mottoago in favour 
of d fenJant No 1 lo this suit d f ndsnts 
Nos 2 ond 3 ncro add d as parties m pos ession 
under 0 \\I\ R 1 Civif 1 roceUiirc Cwlo I0i>3 
These defendants were not m possession through 
defendant No 1 an 1 they claimed independently of 
tho martg3''e \ question being raised whether 
def ndants isos 2 nil I 3 vero necc sary parties 
Held that as these defendants claimed imt {>cn 
dently of the mortgage nnd against both the inort 
gagor and the niort^agec they coul I not be jroper 
parties to tl o suit vlich nas a redemption suit 
iSVTAGACDV VrptNNA V SaTAPA (IIID) 

I L R 44 Bom 693 

4 Morljagr — Smf for tale 

~lntcnlionat non }o « ter of tu eju rl r lortjayte— 
Effect of tuc\ nonjanler huUcquently lo the 
execution of n mortssgc of ft 4 biswa zamindan 
share m favour of A *> tlio nioil^apor ewuleJ ft 
further (u ufructunri) niort i^o of a j^rtion ol 
tho saiAo ehare in fatour of V.s and liis brother 
N '5 VS brou It A suit fir sale on the earlier 
mortga'’e but without making N s a party there 
to JleU that the efcct of the nonjoinder of 
N S woul I not Isj tl e total di mivol of the suit 
hut onli of EO inucli of it os re'atcd to that purtioa 
of the properts which was covrnsl In th" »iib 
feqw nV nv st-i v Vs \M Mmsu i V oxsi. Sjvcit 
(l-)l->) I L R 35 An 484 

0 \i.nrv r 1 0 1 r 0—/ fi s 

io til 1— l/crl c — ,/ III rrf f tf jr-ra tyo 
]trli( — s f I ml ni c a r I o n / -e —le 
innin no , roj-rrl j I >’ fro-' r ‘ f Tl fp se 
irojcrii s if m rl-su r were y "iil\ mert 
gs I lo Ecvure one del Th rert j'J 


CIVIL PROCEDURE CODE (ACT V OF 1008) 

0 XXXIV t 1 O 1 r 9— eonftf 

for ale jQst within limitation rial ing one of the 
heirs of one mortgagor a patty' defendant ond 
stating that nothing had been beard of the other 
for twenty five years In the written tatement it 
was pleaded that tlus heir was alive butly that 
timethesnitasagBinulliim was time bailed Ilthl 
that the imimpltad d heir of tl c inort 5 ,agor was 
not a neco sary party to the suit and that the suit 
might be proceeded with against tbo other repre 
s ntative of the mortgagor anti his separate pro 
perty for the whole an mint duo on the mortgage 
Jill Goiiini y Jeu Jam III II \ (/59S) J 0 
followed Gen- an Lai v Pa!\i ram S All L J 
id diA tngiu hed /mam -111 v Ltiij ' a<V /an 
^aAu I L I 3S Cal 613 JlaLim Lai v Pon 
Lnl G C L J 40 Krtihna Ajyir \ -,lulht 
f-umaraiai aiiya filial I L It t.3 J/ti/ Jit 
Uato Kumart v fa.*! r;i Morl/aje Co t C L J 
JT4 and Dc endra Aal/i S i v Vir a |6(l»f 
Sttmad 10 C L J ISO ref rred to Svmvai. 
Srvfln i Gvxe in Lii« (I9f3J 

I L R 35 All 


- ■ — A suit by the Kharta 

of a joint family to enforce a mortgogo la valid 
even though the other members of tlo latnily aio 
not iQipleadcd and the Damtill bae not osrrcstly 
stated he is sning as Korta provided it is ouv lous 
for the pleading Jsn Saji i Ram Ckaxpba 
Prasad 

C Pat L 7 549 


D XXXIV rr 1 2 Z—Ex evtion of 

decree— Paimeai «>/ »} drerefal amount into 

Court— Effect of paymenl as rijarJs rurniny of 
»B/«r«rf Oft Me decree. ^Vhe^e money u paid Jflte 
Court by the judgment-debtor in satisfaction of ft 
decree interest on tho decree will cease Dom the 
date of paymeut m proportion to the amount paid 
although such amount may not in fact bo the whole 
amonnt duo under the decree Amtdl IIasib i 
MtinAAUiAD loser (1917) 

I L R 40 AD 125 

0 XXXIV rr 1 14— 

Sty IIORXCAOB I L R 41 Cftlc "Zt 


See TRA^3rsB or 
ISS-) S3. 01 Bo 

0 xxta if r 

86)— 


Ppopertt Act (IV or 
AiD 99 

I L. R. 38 Mad 02' 
2 (Act rv of 18S2 


A'ee O 2, m 2 L L. R. 39 AIL SCO 

— — Dterte of fr t Court 

atlomay redempt on imMin sir tnonils c/ lie dal 
o/tfr d erte~Apj’ral 1 / l^ejudjni<n/.d I ur a ai si 
We d( rre and rrosr-elj elios Ij tie d cret hclJ<r 
Ml dt*mie <d — Stx rso lAi i me ut hr to 
rvn /roni the dale of lie onp at dicree cr cf I'e 
Ippt/fj e ifeeree V deetv de-lared iLe right cf 
tho decree holder to recover po* v sicn cf 
certain property sJbj'ct to the n L f t’«. 
jud mcntdeltor to r d ii on j 'i ici cf a 
lettsin sum «t 1 in six nitnlhs of iL'- iLilt c the 
deem. \ sin t that decree tl«* jud^j ei 
d tor ajir- ! d a d ll e i.fxrf'- I o Jer ll d a 
pt.titicnolcio i ulji n lull xwecdimi «1 
Aid the ».»vr -v cf ttc r-Yt loar 'd. TL u 

Withn rie tLs of tie d c eft e 
decree lut r-ofc tl n six m ' » aft r t..e dito 
cf tLe on u* 1 i the joJ ineM.e. b or j-a J 
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DIGEST 01 CASES 


( 000 ) 


CIVIL PROCEDUPE CODE (ACT V OF190S> 

— contil ' 

- 0 ■'cmv, p 2 (Act TV o! 38S2 


S 86 )— conW 
i^nto Court tl.o Pum necp«.«ir 3 tJ.o rwlfinptiOT 
llio docrco bold r npplied for pxpciition of tlio 
< •' CO /('■//— rint Hjioro m •» Ruil on ft mort 

M 0 tho decree of fho \p,,ilhto Pourt Pimply 
I mi* OS the arpc-il lci,,ns the derrro of tl.o 
iirst Court nnton hrd the time for redemption 
rung from thf date of the decree of the first Court 
1 \savTA Ki nr Anan i ‘irnt TtRamnrAM 
’’’ £0 C TV N 440 

XXXIV rp 2 8 4 nnd 6— /m 


Cr^^WOCEDURE CODE (ACT V OF 1903) 

0 XXXIV r 3 (Act IV ol MS'* 

s 87)— rcjdd 

Hme wunlloeed ir up to Ctli April 191S On 


iierf7<r7fe-7’fnn /rr of r^w./y of redonrtion-Pn 
f.Mtuary deerte on lor 

TfM duf 8uhtr>invH]^ ,f^,g rnmnla,t>nttlil»of 

In a suit on a morteoee the amount due » oa'ieu 
lAted only up to the duo date fixed m the wel. 

Where the mortcapee took n Jea e of the inert 
m, nil morteaeor rn ? puh*c 

tiff” ; iT I P^'-'^mara decree on the mort 
equity of re iemjitinn for rent necriun!: ilue auh 

de ree n,, mamtaunhle Tira CiiaM.MA^Z 
t Bpoja Copal MrLurrjr G Pat t J 595 


41 — . . 'ip lo /\prii juis un 

the 9 th April 1918 the decree holder nrplicd to 
rinko the decree m the forecio ure suit final end 
notices Mere is wed on the mortcjpors fixing the 
I t Viy 1918 ns the date for pn in- the final 
decree Uefore the fnal decree nns pas cd the 
I lort-aeors on the Kth April nmdenn opp'icatioo 
to tl e Court to paa off the de-retal anc unt On 
tlio 1 st Ma> 19 |S IheCniirt rejected tins applica 
tionnndpa aed the final decree Il'IJ — That the 

niorff.;ipors ucrc entitled to redeem «l any time 
lefon tlio fijift! dccreeiiaa pa sed Th n^ht of 
the mortpa-ors to redeem aios not extmcui Led 
until the linn) decree uns pi sc) Tsa? Ali r 
Kastai All £6 C TV N 632 

0 XXXIV ft 3 isrd 6— 

forrr arr I L R 43 AU 469 


Vnrijn'je — Conihlioiifil d trte for enie 

— iflt eahon for f nnl dfcrtt — hnvh'ton Ut (/V 
ff lO'iS) / Art /?/— An application i« 
necca ar> for ft fnal decree for forecloanre or 
mIc Plftinfifl ol famed a conditional deereo for 
mIo of certain property on (he Cth July 1003 
In Mareh l^ij he aj plied for n firsl decree 
//elf Hint llic n)>plieation was Ifttre I by Art 181 
©f*?cli Itothe Ltmitation Act 1008 An appL 
cation for such a final decree pre ented nftcr the 
passing of lie Code of Cinl Procedure I^OS and 
the Limitation Act 1908 ii goremed by Art 
Ifil of the latter Act Dal.! PASt ^AJX ( 
lojivnat Pit arts Maiiapatiu 

1 Pat L J 804 


0 IXXIV rr 2 and 4— 


It r S I L R 39 AH 5 0 


an D ro.m3°3 

SSifCSS&H 

to subsequent interest on the n-gie-nte ammini «) 
principal interest and co t declared or ^ 

p r annum b.t the Court ha a di c etioT^n^* 
matter Suvdcr Koer y Pn ^ 

..s.t,™.(,918) I L R"“M"d J's 
0 XXXIV r 3 (Act IV o! igg® 


0 7XXIV rr 0 C— 

LiMn-iTiot I L P 42 Cale 294 
- O XXXIV rr S 8— r»f«n 'on of 


O XXXIV rr S 8— Eifm ion of 

f»nir far jittiiny morhngt nmowrt onfj K;>m> prwf 
(at e — Arm ur / cf a forceh^ure drercf rof a 

ion — Cnsl Proel-dure Code (Act 


4 »*m po tir / Cl a forcf 

•100)1 fan c /or ezfen ion — Cnsl * — 

I of }oa\) a ^o—^o tnfer/mner cicn inM an 
order jfiwel icilhovt juntdichon i/ jv h « does not 
require Exlen loii of time for payment of the 
mortpa-e amount due under a decree in suits in 
sfituted cither by tlic mortgagor or the mortgagee 
can I e gnen only where good cause i shown there 
for and a party is not entitled to if as n matter of 
right under O X\\I\ rr 3 and 8 of the Code 
of Cm! Proeediu-e An exten ion of time cannot 
TO granted on the solo ground that no order for 
foreclosure absolute has been passed. The Ifigh 
Court IS not bound to interfere in ren ion with an 
©^tension of time wrongly pas ed 
1 n-lish practice referred to WcrKWCESA IIudalt 
t ItAUaSAUI CnETT\ (191^) 

I L R 39 Mad 883 
O XXXIV r 4 (Act IV of 1882 


s 87)— 

S'ce MoHTaAOc dictee 

4 Pat I, J 347 

MoTigngor s right to 




5<W O XXI n 2 6 Pat L J 672 

^ee Equity or PEDEarmov 

2 Pat L J 587 

See Mortoaoe Decbee 

4 Pat. L J 207 

0 XXXIV rr 4 5— 

See LmrTATioif I L R 42 Cale 7"e 
See O X\I E 2 6 Pat L J 672 
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DIGEST OF CASES 


( 00 . ) 


CIVIL PPOCEDURE CODE lACT V OF 1938) CIVIL PROCEDURE CODE (ACT V OF 1903) 

—CO itJ — eonlti 


0 ZXXIV rr 4 5 - t 

Mjrl, j ~1 relimt 

tt-i't/ d rree in ftiour vj p i n i \jrl(jagee — nllou ny 
rol mxiUonof pr r innrtjog — I jhl of ; i aemort 
ga-j e ot rci iplicn t i ’ c e a‘ iliic / ofc o/ 
I'll p~op Tl/ com) i f I It I ( n <J i lu suit 
for salo b\ pm ii lu rtga p tli pr< lirainirt 
decree ga\ the plainti3 a ri^lit to rede n a prior 
raort-tgo eo\erin'' other property as irtll as that 
include I m the ruortgage in suit The prclirainaty 
decree did not hot>ovcr specify this property as 
property rrhich thu mort^a^ces plamtilTs yero 
entitled in the event of non payment to bring to 
eil— IltU that tho plaintifli mortgagees having 
jaid the amount duo on the prior mortgage were 
entitled notwithstanding this omi sion to a final 
decree for sale of the prop rty coni{ ri ed in both 
mortgages Udhisiiteb SiNoii t l^c CLLafldlC) 

I L R 23 AU 398 

0 XZXIV rr « 5 10-5«ir (or 

«al« on o nar/yojs — form o/ deer e — Con^truHim of 
(I c ec — Co ts — Ippcil K suit for salo on a mort 
ga~ was decreed bj the Court of first instance 
ilism ed bj tho Court of first apjwal and again 
d reed bv the IIi h Court In th judgment of 
tlx. High Court It was stated We mu t allow 
tho appeal set aside th* decree of the lower Appel 
lato Coitit and restore the decree of the Court of 
first la taaee with co ts in all C lurts. The Jcerco 
< f tlio Hi^h Court n fls drawn up on one of tho High 
Court forms It stated that the aiipeal had been 
nlloied th> d cree of the lower \pielhtc Court 
ct aside anl the decree tf the Con t of fir t in 
stance re tored It trent on to state And it 
H further ordered that the rc ponJent do piy to 
Ih" oppelUnt Is. jt b 9 the anoant of costs 
in urrel by the Jitter in this ( onrt and to tho lower 
VppcUate Cou t UtU that in consiniip" this 
d eree it was op n to the Court to con id r first 
the nature of t!ie suit econ Uy (ho ]ud mint of 
the Hi h Court upon winch the d creo was founded 
anl tl c gen ral practi e of the Court and that 
ton iderm” theso mntler th inCention i as that 
tlier should Lc the ordmarj morl i o d ereo 
sward ng tho to ti incurred 1 1 tho suit anl up to 
tl 0 titiio of tl a final deer c to bo real zel by sale 
cf tlia mart m'cd ] ri ] rti Jfajl) I Fitim-i x 
I L } 0 II’ oil nnl in’ Sa’m 

\ ShimAi \u' r ■> I Ao S ol JJW to'loned. 
DiiiBJiR biaoH I lvM.\ (a Sison (IJl ) 

I L R 40 AIL 109 

■ " ■ - Mortju — /* rre / r 

sa! Ij 7T rl Djr—ipn tin el— 

to' Ixcrcnr V —Lii> I 3 . 1 (f\of/9Jt) 
jfCnaf — fi II i/iin — Vi 1 r /y— If or;jnfi/i 
rr; re i/c f t / /' ir 1 1 f r ff // t' at the ciu ti n 
wii h r ca ts 111 a riort'a raunu'ic filapneal 
n^iin t a deerx in s suit for sal or rr overablo 
from llio I lort a or 1 imonalh nr onU as jiait of 
tho imrl e mjnp\ oj (tie jroperta mort 
p 1 IS a qnc tl 11 in raih ca cf th- int rpre- 
taliou of th 1 roe f>i ii'ar 7 ^ y Ft y- n 

Siny^ i 1 I i) Iff mo onl Mo’ Tiyt Ojln x 
J t n I thi I r n > l(i I. U \ ^/rrf'rrito. 
JleJ a 1 ■> tilt a SfiliomeUn mother cannot as 
J fnel) puanlim of h r inin r n pirc a raid 
Isthir^e f rant pixncn mil in tho mnnrs. 
fma n’l if V If f I L. 2 t t Sit 
nhrrol to \ r ran 1 as pui-ilun dim 
fci'c su h a d s har. wit! •'iit i*-- I see f t*» 


0 XXIIV tl 4 5 10-co 11 

Court Air.v Lim i Ptsi ‘v hm tr Mint 
(IJIO) I L R 41 All 473 

0 XXXIV rr 4 5 14 and 1&— 

II here a d cree has been obtained to the cITc t that 
the jilaintiT dj get inaintenan 0 at a certain rate 
nd hat the ttllouance detrccl v ill be a clnrce on 
rtain prop rties nain 1 the prop ti s rnaV bo 
1 tou ht to .le tn c'ceculun of the dc nc There 
need not b^ a suit for sale Fajs Dbaji-iCndar 
Deb t Slpat ktiiAri 2 Pat L J So 

0 3 Z.XIV rr -J 5 0 XLl r 20— 

V Minos E I L P 88 Calc 913 


0 rxxiv r S (Act IV of 1832 

See O \.\.irr n 3 ePaf L J 533 
5re 0 \\\I\ r -t 2 Pat L J 55 
I L P SS All 893 
I L r All 1C9 
See CitiL IitocEorrr Cope 109S 
O \XI r 2 & Pat L J 072 

See Court Fees \ct (MI or 18"0) 
•^cn I ATT 1 ^cir II Art II 

I L r 3 j AU 473 
Dcrunts AurrerLTUMSTS Peuct 
\ cT(\\n OP 18 9) s 1 B 

I L C n 3i 

S« Li'iiTiTiov Act (I\ OP lOOS) Seif 1 
Arts ISl 16 

I L R 43 Earn 833 


Ste Motto trr Dncrni 
Are Fede ipriov 4 Pat L J 213 
8 Pat L J 400 

TrissFin op rrc'rE''T\ Act ISS 
8.* AND 89 I L R 43 AIL 201 
SS SSAND&d I L r 40 Bom 821 

1 L -I f I on /If 

(f\ 0 / m?) SA f I f fSf op/’aioi tn'r 
O \ YTfl r S el " if go e n Ut—Mor-r 1 • 

Of lea M for d ret nS^of la — f 1 on— 
S S ficin/tii i ] I I 1/ n? I air I on r>/ — 

^ If if a hi l> npr >f Tl i>I I T < 1 n*’l 
o larc- on a m wt-a-c oa th ' 1 Jti y 1 > t! - 
dale fi*’ I for pia -i at I a’ th fan nra 1 ''f 
O i "Is* Slay I'l I'l h 8j f 1 I frr tfe ‘et-re !>' t’ 
Rial al olu aal that ar"' a laa wa - n "d. 
\-ain t t'lH th dfa'aa a -v j ,^1 an I tv. rasa 
y IS IT laial 1 m tl "t'l 'far 11 1910 \ ai-at 

the oil r o^ rr aaa 1 th e wn „n nj •“ a! to the 
H h Court bu III jriy'^’ 1 i rc- m— f la tha 
fir t C urt ml wai d 7 v..sjofath lot v t-n 
her 1110 tl e Co Lo 1 a thit f * r ao 1 at on 
f r direr abso’j wu Lairr-l L- 1 ts iot. Oa 
the 21 t Apnl Pll t|r II h Court 1 mi 'cl th* 
apiiral e-sin the 0 . 1 ! r of rensa 1 and tn (*•« 
loth Mar 191 1 t*ep' ntilai’eal If th- lawr' 
Apprllatr Cart a~sn t tha enV cf th I'^ds 
Sj OTil'-T Pin lie ’ that an ap I »t ja tn '-r 
O \\\1A T rL ( ) cr—ra w !■ - li-** i>->» of 
\r» ISl Thi tl an 1 s - f r d — - s’- j a 
was barrt i t \ 1 i atic>a m 1 Art I I c ' th 
Ijra tal a A - TL-i »'il t th- I a- 

Ajm’ste Cin.— * a o' th- IJ h 


{ ) 


DIGrST or GASES 


{ 0D4 ) 


CIVIL PROCEDUEE CODE {ACT V OP 1908) 

— conW 

0 XSXIV r 6 (Act TV o! 1882 

a 83} — conlil 

Septombw 1910 was also barred bj biatlataon 
That a l4 of the Limitation \ct liaa no appbcatim 
to appctla and the present eiie docs not como 
viitliin B 5 Len! &jj,Gn i BrnnsMBEO SiNOU 


19 C \\ N -*73 
2 • — Ip^hrntion fpr 


dc >ee nh^olxitr jor tale D> i iriortjajc — J i»>tl Uo-n — 
/(nriniii i qio — /inuliUoii id {/A of iJ/M) 
6 / / 4ri Ji} Ai) D) imii r <• 

r ^ (,) rf tht C (Jt 1 i ( jvil In. tduie (1 k»'>> it 
an upihtalion in the. oit and nit au a]|li atim 
mcseralitn and) to\eini.d m re{,arJs Jimji alien 
bj Art ItJi <f tht. hrat trhtdub It the Jntlitn 
Liautatiem 4(.t 19Ud Ditto tlnnremiit ibnii \ 
Shankar Datlalra^t 11 U lota d 

C hand Pari tti. \ ''•irnl Lhiiil r H al /e I J / 
dV £n/c J2j ill -if mad \ \ i iran Dd I 1 R 
.. I All o/ und {MAufiiit Jajn \ti(h ] U{ 
J J lo nbirt 1 to Jh n hi to in kc swb an 
ajplifiti n attnie n the ital wh»i» tht uin 
limitf 1 b\ llic luinninary tit irt ixjires imte^ 
such time 3idS 1 ten t \{cni<.d Lj a ( mri >i \p)K-ai 
The jirm i{k of ti t dttisnn in ( aji Vn \ Jhum 
MiOR J L J « All J0(f Ma&iio 

I AM l ^tIlAE '5IV< il (101 } 

I L R 38 AU 21 

2 [irntMton Ait 

(JA ol lOOS) &th / Ari i8l — Limttahan — Dc<ree 
jor tah on moUgarjC — /rent jTtftmmary 

aitrtt—AmUttilion for decree abiolKe Held that 
HI & suit lot Aale on 4 mortgage if an appeal has 
1 ecn jireferreri from tlje prtluainary decree the 
(Jeer »• e lueh n to be made absolute is the decree of 
the final < ourt of ipptsl In such a case there 
fore limitatiDH for an application for a decree 
nb olute runs not fiotn cno espiry of the term 
fixed i>T patmont b) the ont,inal dec cc bet from 
the date of tiic decree of the ttaal Court of Api>caL 
'yhohraf t Jni^tan I Jj i 4 AU S7S 
^lahammad ‘itilaun/tn Rian v Muhammad Jar 
hlon 1 L li 1} All 267 and Aldul Mojtd t 
Jav.ah\e lal I L P wG All u50 refcrrotl to 
Madho Ram v Rikai ^ingh J L P 3S AU £1 
oserrultd 2 vooii ;oe CAJADHan Sno« i IvisHAl 
JIK■s^ Lal (lor) ILF S9 AU 841 

4 Suxl jor sale on a 

rnortgage — Apjhcalwn (or final dutxc~Xtmi(aliori— 
LmUatton Act (/A o( JJOS} Seh I Art 181 An 
appbcation for a final decree under O XXXlt 
r 5 of the Code of Civil Iroccdure is an applcca 
tion in the suit and not an apjlication in execa 
tmn the liontation applicable ts that prescribed 
by art 181 of ecA I to the Indian Limitation Act 
JJJOS end time begins to run, if there has been 
an oppeal in the suit from the date of the decree 
of the final Court of Appeal. Cnjiidfiar t 

Kxahiin dtuan. Lal I L R oO All €13 referred 
to ISizAM tn> ni-s Shah t Bousa Bnm Ssx 
(1916) I L B 4f> AU 203 

5 - • — ■■ Prehmxnarymort 

gage decree for $iih — Ron foyment into OwC af 
decre amount i iflin tie time Umtlcd—^h^Uoft tat 
tovrl to pass a f nat decree for taU O WAJA 
r 5 Civil rroccdure Code recognizes wjJy one 
rncthod of pBjTornt « payraent into Coart rf 
iJ e amount fixed by a prchminasy mortgage 
Icorce btnee on default of payment into ( oart 
■aithm tba time fstd by the decree tlie Comt 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

—<aeid 

0 XXXIV, r S (Act IV ol 1883, 

# 89)— CCHTfd 

IS bonml on the application of the decree holder 
to pass ft final decree for eaJo. JoQcnira Prs,a^ 
Anram * 11115 ^ v 6 oifr» Monlnr Frosad Sciu 2 
Jnl / J u33 folloned Smbk If aoe pay 
mant had been matle to the decrttlodtr in the 
intirrai and terUfitii by Coart under 0 X\f 
r * Ciiil Irocedurt Cmc credit may be given 
f jr the amc at the time of passing tlio Imal decree 
‘llNC* I KlS C IlTlIC PaJA (lOlh) 

1 L R 42 Mad 61 

C Act ^o IV of 

IhS^ {7 mil (rr of pTOprrti/ Afl) s &3~—iIorl'’aje~— 
Final decree Jor tale — ilorljCjore Ttjht not abso 
luti/ txhn^iitaheil tntitl sale Under the present 
Codi. of CniJ Procedorr svhiehrcpcali b S9 of the 
Transfer of Iropertj Act 18*42 the mere pas mg 
of a final decree for sale under 0 \'XX 1 ^ r fi 
docs not estingmsh the mortgagors right until 
a sole haa actually (aken place m parsnaace of the 
decree Su in JfEUDt Iftsl^ t IsMAit. HASAfi 

r L B 42 AU S17 
7 ■ Appltcatton (of 

final decree-^fKlten In deJendattlt—cRftclion not 
CRfcrfaiHci and decreet made aSwiife— swWcr 
appbcction tn rrtrswv lies agamst lhe order iTZiere 
in two suits on two mortgsges 
for ft deerco absolnto under O r 0 (-3 

o! the Cbdo of Cinl Froccdure JOOS and the tie 
fendanU filed objections Jell that «a applicatios 

m 1 ^ ion did not be to the High Court against an 
o^er dcchoms lo catrrtam Aa objeefions ant) 
making tho decrees absolute IviniAB Oawoakasd 


o — ^pp?iefl/ton Jet 

order absclu e— iioiitofios Acf (/\ 0 / IPO^ Art 
181 eueh oTpheabon ajltt three jftare 1 / larreit 
when then uae an tnicnm su pen ion oj right to 
avrdj A third mortgageo obtained a preliminary 
dwreo and the last date for payment was -Ist 
July 1911 The payment not Jiavins been ancle 
be made an application on the 2nd October 1915 
to niako the desreo absolute Prior to this the 
second mortgagee had instituted a suit to enforce- 
hisseconty m which, tho High Court m its appel 
lato judgment dated tbo lOth Wareh 1914 ex 
pres ed the opinion thst tho third mortgagee 
could rot soil tho property before he had paid up 
the second mortgagee and a payment ^as rnado 
by him to the second mortgagee on the . 2 nd Jlay 
1915 Ifefd— That as tho third mortgagee could 
nofc have made an application to hare hts Decree 
m«dc absolute between tbo 10th March 1314 ond. 
the 22nd Way 1915 his right to apply for order 
ftbsi^ute was temporanly suspended ana was no 
roTiycdtiHthQ22ndMayl9t5 Tberefote ftssum 
jng that Art 181 of the Limitation Act opphed 
Jus application dated tbo 2ad October 13io 
was not barrea by limitation for not haring been 
made 'Williia three years from tho last date fi«d 
Jor payment «e from Slst July I**!! Pulkvey 

Company y Campion 13 Ph (A f ' 

referred to Ullon Chandia v Modi v Sudan 

I L I 35 coh m i'^is) {m”) 

LalJan Clandm 1 I P 43 Cole £00 (15^} 
PanteSarnamoiecv 9e /)• J/ooUre 3 MIA 
214 IIS8^) and Prannnll r Poolea R jvm 
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CIVIL PROCEDURE CODE (ACT V OF 1«0S) 

— eon J 

0 ZXXIV r 5 (Act IV ol 1832 

s. 89) — COB d 

il I i S 3[nS0) ^oI!o^cd lIciiEXorilloiLi'. 
lviiiS\oiiis r DnA’iiM'CATii Chamj^ Uo\ 

25 C W N 373 

0 xmv r G (Ac‘ IV Oi 1882 

s eo)— 

S « Civil Cocnxa \ct (\III of 1887) 

8 .1 I L B 41 AU 331 

DXEEE nOLOEC. 

I L. R. 33 Mad C77 
£<« llrfBn Law (aue'ciiios) 

I L R 43 Mad 421 
See Li5UTAiio\ I 1» R 42 Calc 294 
See Mortoagc I L R 40 Calc 342 
I L r 45 Calc 702 
2 Pat L J 61 
^(e Moltoaoe De'^es 3 Pat L 3 649 
i e PpoT&aAL InsQLTENCa Act (III or 
190'’) 81 lb A'tn 31 

I L. B 31 AU. 100 

L fppUalum for 

deerte oxer 07a»*iil lJi morlj-ijor — Limiialfon — 
LmxUl>on lel (/X o/ im) 7eA 1 Irf tSJ An 
application (or a dccrco onder tho proviesons o( 
O RXXI\ r 0 of the Codo of Ofil Proceduro in 
cot an application for tlio execution of tlio original 
deerco for tale but la an apr^x^ation m tho original 
auit for a new decree, bueli an application la 
governed aa to limitation b; art 131 of ach. I to 
the Inlian Limitation Aet 1003 and must bo 
inado witliia tlireo jears Irom the dato when tbo 
rvbt to apfl^ accrued. Bthan Lol v RisAesAor 
0 a L J •/'’'> referred to 'MoiLaaDUP 
iLTtrAT IlcaiJ^ r Mm msa Dtci (1018) 

I L. R 40 AU 653 

2 - I — Indian LmiUt 

tion AcHlXofmS) Seh 1 Art 6S—3Iortyoyr— 
.4ppfiea<ion for pcrtonal decree agaiiui fnorfjojor— 
Xt It olion A mortgage bond execute i in 100^ 
provided that the money advanced on it was to bo 
pail after the lap^o of seven years and the interest 
was to bo paid yearly Tho mortga'-co was given 
the option of suing eitb r on d fault in the pay 
m lit of interest or after tho expiry of tho term 
Ho brought his enit In 1914 and obtained a decree 
under which he brought tho mortgaged property 
to sale. Tho safe proceeds proving usufucient to 
satisfy the decree ho then appbed under O 
•V\ YTV r 6 for a personal decree against tho 
mortgagors. Hell that the application was not 
tim“ barred. Go /a Pra-^ad v Sher AU la i L J 
313 followed. SLaebiwd SI^aII v Kallu Sn>oii 
(1019) 1 L B 41 AU 631 

8 If a mortgage 

deerco bolder is unable to reabso enough to pay 
oS the amount duo owing to some of the propertiea 
being in a Native State he is entitled to a personal 
decree. Sxmakta Gsoasnatu ILuiAr.anu e 
LoKivATn btrauL (1921) 6 Pat L 3 1C6 

4 ■ ■ Mortja^e— Decree 

over — Sale o/ moTigaijtd proper/y StiT not »n ezecH 
lion o/ apihcnnl a decree A second inoTt‘>agee sued 
on his tnortga^o an<l obtainel a 6nal leoreo for 
ealo of tlio mortgaged property II did not put 
bis decree into execution and mad nc attempt to 


CIVIL PROCEDURE CODE (ACT V OP 1903) 

— contd 

0 SLXIV r 6 (Act IV ol 1882 

8 00)— ronfe/ 

get tho property sold Subiequcnllv tho fir t 
mortgagee obtained a decree for sale ot tho pro 
pertj and the property was sold m satisfaction of 
that decree. The second mortga'^co then applied 
for a decree over under 0 \\.\IV r 6 of the 
Code of Civil rrocedute Hell thst he was not 
cntitlcil to a decree over as the mortgaged pro 
perty had not been put to sale m execution of las 
decree Aomfi Prasad v Saij I Ahmad I L P 
31 At! 3i3 HuJmmmad llbar v J/unsfti Pam 
Wcelty \ot a IS09 v ‘'OS and iJarfri Du v 
Inofatklan I L R 22 All iOi followed Kedar 
\alh T Chandu Mai I L R “'G AU 25 Pirhha 
Aaniia Singh x ^fmir Singh I L P 20 All 360 
and Jenna Bahn v Parmeahtmr Aarom Mahtha 
I I P 47 Calc 370 distinguished. Darbiri 
Mal t MuLA Siscu I L R 42 All 519 

6 — Mortgage suit — 

amalt portion of properly omiUed front plaint The 
omission to melndo in tho plaint a portion of the 
mortgaged property does not debar tho plaintiff m 
a iDOrtga<^ soil from applying for an order under 
O XX'CIV r 0 of the Code of Civil Procedure 
1903 provided that the omis ion was not mtended 
to and baa not prejudiced the Judgment debtor 
Gofal Pa^tda t DaISU'CTIU Mauafatba 

2 Fat L J 63S 

0 XXXIV, r 7— 

See UauFBPOTcrABY MosTOAon 

28 C W N 183 

0 XXXIV r 8 (Act IV of 1888 

» 03>- 

See 0 XXSn B 3 

I L R 89 Mad 882 
See 8 U3 I L R 34 All 388 

1 .. .■ .. ... D tree for aaU on 

a moiljagc conditioned on yedemyfion of prior mart 
rfagea—Poner of Court to extend fiine for pajment of 
rolemptioa tnontg TThen a suit (or sale by a sub 
eojuent mortgagee became bv reason of the Inter 
vcnlion of a prior mortgagee also a suit for redemp 
tioo of the prior mortaago and a decree was passed 
accordingly it was held that the Court had power 
under O XXXIV r 8 to extend the time for pay 
ment of the sum found necessary to redeem the 
prior mortgage the plaintiffs having through a bond 
fule mistahe paid into Court an insuflicient amount 
Lauas V Sadqo Lal (1912) 

I L R 85 AU 116 
2. — ■ Provuo — Prehmt 

nary tnorlgage-decrte hy Appellate Court — Poteer to 
erfenS fime for payment onfi/ for first Courl^-Ordtr 
of extension by AppeUate Court — Appeal agunat 
non moinfuinabifify of — Ciinf Procedure Code ( iet V 
of I90S) a 113 no power to extend timevnder No 
appeal lies from an order extending tune (or pay 
ment of the mortgage amount duo under a decree 
such an order is not a decree witbm s. 2 cL (’) 
of tho Code of Civil Procedure. Even in ca.ea 
wLcro the preliminary mortgage-decree is passed by 
the Appellate Court it is oidv the Court of first 
inetancc that can extend time for payment under 
O iXXIV r 8 proviso of tho Civil Proeedaro 
Code (Act V of 1903) \ enLatalrishna lyyar v 

TAioyaraya CAeWi I L R. 23 Mad 621 S' 
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CIVIL PROCEDURE CODE {ACT V OF 1908) 

— coiiW 

0 XXXIV r 8 (Act IV of 1882 

S 93)— canW 

jiarniTv v CAimjii Lfil I L J1 23 Ul and 
Jlarndham Srihn v ImIiI S’ijijA I I P 31 All 
328 fallowed f> 148 of t!ie Civil Procctlarc Code 
(Act \ of 190S) docs not enable a Court to extend 
time for cloms atta allowed l)j a decree Iftt 
SingJi \ r»io i im 0 All f J 3SI and ^uranjon 
SiTiQh % Pamn I ahnl Lai 17 Irtd C 91* followed 
Drakmvrcia. Avyap I SRiMt*3H MoDAUar 
(191S} 1 L B Sd Mad S?6 

3 ^uit /or rerfemp 

fion — Dccrr^ modificl m nppcnl — Apjhcnium to 
postpone da^ fixed for paymenl Held that the 

E erpirea by thepror ISO toO \\\n x Softlie 
c of Cml Procedure 1903 w & powex cxcrcn 
able by the Court which haa to cveeuto tho decree 
Hence m the caw of a decree pa-ised by nn Appel 
late Court an application for postponement of tho 
day fixed for pay ment must be mwJc to the Court 
of first iRstnncc and not to the Court which pa&^ ed 
the decree Pa>n Pfumt Sahu v Lalit isin/jh 
/ t if 32 All 32S and Dhaymnrafa Apyar t 
K o Annuo o l/udofiar 1 L i 39 VaH J7d 
followed Him Prasad t IIarnah Dxs (lOli) 

I L P 29 A!{ 396 


- Pnor onrf »vi > « 


jueni worlffnyM — Auit ond wfe o/ moritjo/jed fro 
ptrty by pnor morlQcyte^tibsrqvtnt <mt for t<ik by 
jtfittm marlyagtt not imphadal m /wmer «ui{ — 
Court not comp lent to extend um hmtlcd for pay 
nteni of purdtate money to oueUan purchaser Held 
that a suit by a puisne mortgsscc who ]>ad not 
been made a party to the prior mortgagee a aoit 
IS the covr e of wluch (ho mortjiagod piopcrty had 
been soli by auction to pay olf the auction pur 
chaser and bring the mcuieagcd ;;roperty to sale 
19 not gitoo I the oui tion purcha or a suit for redemp 
tjon and the Court has no jiower under O \\\lv 
r 8 to extend the time limited for pacment f 
whatever may hasc been found due lo the auaioii 
purchaser Aalian v badho Lai I h 1 33 All 
llQ distuiguisbed Idvmba Pato. lan \ PetUePidt 
1 L R 43 ilol 4/5 di!i«cnted from Nand 
IvtUiWAT » ScasN 31X031 I L R -93 All 25 

5 PathWon s«i{ decree fat reroterp 

c/ jdatnUJfa share on paymenl to aUtneu ou <i 
certain date — layment on subsepicnldale—Junedic 
Uan of Court to extend (wte /or pajment — Consiruc 
(ton oj utcTct, A decree >n a Auit for partition 
provided inter aha that tho jilaintiSs cotdd 
recover certain j roperties from t!>o ahenves on 
payment of a sum of money into Ctwirt bv a 
certain date without onv provi‘ion as to effect of 
nonpayment riamtiSa bowcioi paid the money 
on a ub'^cquent date. Uell that the deeirc svau 
in terms and in effect one for reilemplion and 
that the Court had jurisdiction under O 
T 8 to extend tho time for pay meat Ioumba 
pAruiAH I PiTHi Reodi (19-U) 

1 L R 43 Slad 357 

O XXXIV T 10— 

See 0 \\\IV R 4 

I L R 40 AU 209 

0 XXXIV r 14 (Act IV of 2832 

a 100)— 

0 71 E 2 I L R 86 All Z64 


CIVIL PROCEDURE CODE (ACT V QF 1903) 

0 XXXIV, r 14 (Act IV of 1882 

8 100) — (ontd 

Afe Execction of Dccfee 

2 Pat L J 197 
AeeMAOnvs Lstitc^Li'vd \ct 1008 s 
5 I L R 43 Had 114 

JIoiTcsoc X L R 42 Calc 780 
I L, R 47 Calc S77 
Ut s It, I L R 28 All S27 

S're O If r 2 I L R 23 All 264 
bn TnA^sryR os PnopErtt Act s 90 
I L R 80 AU 516 

2 Execution of 

decree — L/tnfrtielnnry mortyaye — Siiii for posermarr 
of tnor(<fayed properl j — D erte for pos ession and 
coats — 1 xeevtion for cost* by alinehment of pari oj 
the mortgaged property Certain usufructuary mort 
gftgecs suing for posses ion of the mortgaged pro 
petty which had not been dchvcTcd to tbeiu 
obtained a decree for posseision and for costs In 
etceution of their decree for costs tho mortgagees 
Dppbcd for aftflchment of part of tjio mortgage 
property Held that this application was not 
barred by tho provjsiona of O W\I) r 14 of 
tho C«le of CmJ Procedure 1903 JihtarajmnlT 
I^im I L R SZCale 290 distinguwlicd I/kSew 
mad Abdul Pasfiid Khan v PiUiihh Rai I h P 
21 Ml Sir referred to IlAlrtffthS Pol « Snt 
NtwAS Narr (1013) I L S 35 All 619 

2 ■ • • Transfer of Pro- 

perty Aft (Act 1\ cj mZ) « 6S— txccufioa of 
decree— Pecree oyoinst hem of tfeceoaca ifcwor— 
Ezecution sovyhl ayatn-H property once ftihiKi io a 
nortaayt eehich had become txiM^arred Htid that 
a decree in a Buit under s 68 of tho Transfer of 
I roperty Act 1882 again t the heira of a deceased 
tQorfga<’ce as such heir* for payment of money 
onsmstty due under n mottgage whiob how 
over hail become unenforceable by lapse of tune 
could be eieeured against any property of the 
deceased m the hands of the heirs including the 
property once the subject of the mortgage and 
that tlie bar of 0 XWIV r 14 of tbo todo oi 
Ciril Proccduro did not apply tladho 1 rasad v 
Dtb\ Dwf AK U A 1891 jaye 16S Arunachalam 
ChetU > iyyatnyynn I L P 21 Zlad 47C Khub 
Chand V Kalian Dat It R 1 AU 240 Ponnappa 
PtUai V Pappviayijanyar I L R 4 ^lad J 
Ganesh Smyh v Dtfci binyh J L P 33 All 37T 
iladho Prasad Stiqt v bat) Nath All If A 
J90S page IS2 Lai \ Umraa Singh 

t L H dO All lit) and tndarpal Singh v Jfeiio 
La! t L P u5 AH 261 referred to Chedi Eal. 

» Saadat to -vtssA Biat (1910) 

I L E 59 All 3a 

2fo) Under b 14j of th<» 

Cml Procedure Code a party who has obtained 
a decree for costa in Pnvy Council cm proceed 1 y 
application to realise the amount of costs deeretd 
against the surety (for tbo judgment debtor) 
personally but not against tlio property which 
ho hnd charged under a COS of the old Civil Pro 
ccdiiie Code Even under O 34 r H of the 
Cinl Procedure Code which has r^Iaced a 09 
of the Transfer of Property Act tie propcrtica 
charged cannot be Bold except by instituting a 
a ia<>Tlga(,o amt Mossasisiat C^A^DKABATt » 
IfAiino pROSAP 39 C W N 17 



( OOO ) 


DIGEST OF C\SE3 


CIVIL PROCEDUEE CODE (ACT V OF 1908) 

— cold 

0 XXSIV r 14 (Act IV o! ISS’ 

S. IOJ) — esn/d 

3 ^ I I f ur li tTV 

rio^S ' — piiYB fo nwTtjnjt — Sm/ 
for f«. ( <r» r tnj'rom rj i vl a_,t lalinj a 

fnoirjf dfcr < — o/ rinrij gtl pro/'tllj 
\ ti-Tjfructuan niorf''apft bIio t aJ not oMainctl 
ion of tic moripagod j ropcrtj brDU„Iit a 
» iiit for pos<c Sion Hio Buil uM rompromi c<l 
and by oon««nt a nmj !e money decree naa pa ■=c»l 
«n farour cl the mort'jvcc HtU tbal the drrteo 
bciiT’ # d croc pav-ca on a corapromiBC tbe row 
fspeo «a8 not I rccludcil frtm bringing Ih mW 
piped property to »lc in execution therfi ( 3tatho 
J ra-al Stn'iKv ] a>i \ftll All \\ ttU t \ot ^{iOOS) 
J5> lltm Lan r J Ian Cir I L 1 2^ Ilf iS 
and \(>r 8 ifi 9 ^ iMjt T Vunna C i L J 731 dia 
tingui bed. I'm AOvAi Ptrilnl t Cdlu 

IhjUfp Aomin 6ahi, S C II A “0/ followed 
rA*«E H Sr^GIl t pEBi ‘^rvou (1910) 

1 L F 32 All 377 

4 Tran (cr o/ Pro 

T^lj “/ lSi2) « 99 — J tpral~Drcrfe cn 

wortjoje — E«ev/ on Mtc—PrcCirdc tnxafcieni to 
toliffy jeerte—dt/ae^ment of morfjaijort other fro 
frrij eowpfi fti in federiffion decree for Iht reeoiery 
o/ f‘« Properly oflocAct/ tole eoll II And 

0 loortgaped Iheir property H to II who al o held 
in nsort^a'*# from tho aam" mortgigors th if other 
property li P ol tainM a decree on the mortgage 
of property A for the rccoTcry o( the mort„» e de^ 
by fale of that property and the bilan e if any to 
bo paid Lv the inortgi'’or8. bul e^uAilly the 
tnortgagor 6 H haring died in tho meanwhile 
got n t 1 mption decree a^sinit P willi reapeet to 
property fi In execution of / « dicrte property 
A «ea foJ J lot the sale fjoctcda wrr^not iuIBcrent 
to eoti fy the decretal debt U thereupon eotight 
to reerrer the balance by execution agamiit prop rtj 
B nnJ the Bail projicrty wax attacheif After 
flttaeliment a que tion I aring arisen ag to whether 
R could r coTcr tho balareo oflin decree by an'e rf 
proj erty I in execution without instituting a suit 
lor the sal of that property hili that the Civil 
rrocedure Co'lc (Act \ of 190?) m so far nx it 
repealed s 09 of tho Transfer of rroperty Act (It 
of IS82) nnJ euistitated in its jla e O XVXft 

r 14 merely elected a cl an e of j roccdure in the 
manner in which mort^ag d property has to be 
reahsed m eseeution of money decrees and there 
fore the statutory rule in force for the pnrpose of 
the execution of the unxnti Gel portion of Uio 
decree on mortgage was tho rule contained m 
O XXXIV of the ti'il lioccduro Colo (Act V of 
1009) / W3- tterefore entitled to an ^cr that 

tho attache 1 property B be told in cxeculion of hn 
de'crco with respect to property A Pai Gakoa 
t Pajahau Atjjaham (IJll) 

I L F 35 Som 249 

5 ■ ■ Clarqt on tm 
wotcoWe properl J credited hya voney-d xret—Ezeev 
tion proceel ngt of the decree — Chary d property eoa 
le told III eziculion — Ao eepara e evil for brtngtng 
tie prop rl / to eole necessary A decree for rooney 
directed the defendant to pay a sum of money 
to plaintiffs and further declared a first charge 
and a lien on certain immoveable property of tho 
defendant In execution of tho decree flic plain 
tiffs applied to sell the propertv char^eiL JTell 
by SnAir J agreeing with Bevton J (Pratt 


CIVIL PROCEDUEE CODE (ACT V Op 1908) 

0 XXX1\ r 14 (Ace IV oI 1882 

a 100} — eontd 

d dis enlioe) that the plamtiffg hid the right fo 
hnci" tho projierty charged fo safe in execution 
proewlmgg nn 1 that no separate «oit for the 
sxlo of the property was necex.ary Ajicwai. 
BirCDiiAit IfAniXAs Tatwiiv (1919) 

I L R 43 Bom 631 

6 l/sn/ru e tua ry 

mortjaye eowprMiny (7) a fixel rate holltng andiS) 
a right to recent o§<r\ngi of a /rmpfe Subicqvent 
ojreCtnent bel'ceen inorlgayor and inortyayee for jiay 
nent bj former of a fixed sum I’isl ad of iht offering 
— Decree for arrears — Er cvlion of decree — Cfaiw 
origin^ vndtr the mortjage Tho property coni 
pri ed in n usufructuary mortgage eon isted of 
(!) a fixed rate holding and (ii) of (he right to 
leceivo certain offerings at a temple Inasmuch 
howeecf ax the niortgsgeo oas a Jfshomedan i 
sMbscuucnt agreement wss entered into between 
the parties whereby the mortgagor bound herself 
to pay annually a fixed sura p£ money m lieu 
of the offenogs and also ui ease of default to 
pay interest thereon Default Jiavmg been made 
flio mortgagee sued onthit agreement and obtained 
A decreo for money against the mortgagor In 
execution of this deerco he attached the mort 
gagid property and sought to havnit toJd Upon 
objection by the mortgagor Judgmont^ebtor 
Hell that the mortgagee could not brm«- the mort 
gaged property to sate in execution of the doere» 
as the claim under tho subsequent agrocment was 
onn arising imdcr the original controet of mort 
gage within tho meaning of 0 XXXIV r 14 el 
tho rod© of Cud rroecdiire Ilaribani Rai v 
Vri ViuirtAnif 1 L P oo All SIS dixtingui hed 
Kav3h Ptsis p MrsAMVJP Au (1910) 

I L R 41 AU C^O 

7 ■ ■ In tfilmeni decree 

— iotfere to pay one instofmrnt — DarUast toreeoter 
aniovnl of tie insi tinitnt ly sale of a porfion of the 
properly iiotlijaged — Prmalnre dorlha t V deciei 
pas nl on a mortgigo wax made juyablo tn m tnl 
loenlx and provided that if any two instalments 
remained unpaid till six raontlu afte the date of 
the eecon I instalment tlio whole amount of the 
do rco then remaining due tecame payable at once 
The first in tatment wax pail up but tho secord 
instalment whi h ftU duo on tho 1st \n'’« t 191“ 
wrnB not paid TJio decree holder appheil m Jul; 
1918 to recover tht omount of tho second in fal 
mcnl by solo of a part of tlic mortgaged property »— 
Jleit that tho application was premature in new of 
th preei ct rrnsof thedeerecit elfando theprin 
cipks underlying 0 XX\IV r 11 of the Civil 
Proccduro Code which showed that where n mort 
pag 0 had obtained a deerco for payment of money 
in aatisfaction of a claim an ing unler the mort 
gage he would not be entitled to bnng tho mort 
gagt 1 property to sale otherwiv than by in titut 
ing a suit tor sale in enforcement ol the mortg3''e 
HaSMAVT TniAJI t rAOHAVENDBA CtTCRAO 

09- 0) I L R 44 Bom 881 

8 . ■ , , J7or/rfl"f~7 fo 

perty mortynged tcilh posicssion — Simvllaneoui txeci 
turn of rent not* I j inorlgagor — Decree obtained ly 
mortgagee on the rent note— Execution of (A$ decree 
Ij sale of mortgaged properly — Claim an inj on{ o/ 
moitjage IrantacI on—Mortgag eS right to I mg It 
morljenprd propeily to s lenetse than by suit 
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CIVIL PROCEDURE CODE ( ACP V OF 1908) CIVIL PROCEDURE CODE (ACT V OF 1908) 

• — eo»W — (o ltd 


0 XLl r 10 (1832 Code s 5J9)— 

CO nil! 

\L1 r 10 of the f ik! of f u il Ih-otcdsTc for t,cu 
rity fos Uio co of the oppral nncl of the origmni 
“ait in Mt'v t)f tiic fact Ihnt the def n lanla appel 
hats l)a\t no ! umjaaWe yr pertv and nre m im 
j c{!n;o<,9 iWUHUJin i /iinl tfjit iMJtbixlt f}*>c 
\\Uo >“ n jt a forh to Jlic iiit Imt liaa an interc^tsn 
(t haae been defra«,!n the ct ta f the lui alwn 
IhU t(iat it va n cas whore the t «»rt hou3<i 
e\cni e it“ h^cr ti i in <hrt tni^ unU for the 
oet*! to } e en ea D \Usi-o> t Irvny Mjuav 
Da (IJU) 10 C 17 » 119 

i> UoiJay JJtji 

Cmrihi! r 7’» — Dtpotlo/ leuyi'/ bj appelta»t 

KfiJtn I O' i J I'l ^ liii'fi tn «R > /ro»» rt 

ortgirpJ cit»f hrlnn of the Po 'hr Iltik Covfi 
ril ^ gotr/nino The roniba\ llfsh f OHrt »n its 
ri^inal cn il joti in u n »5 nnt ! oua f to domanrl 
ecuri \ li m m nfj tf dm" ouJskIa Britmh 

In lift for 11 < 'f4 J the pi<r ai'f tlhefiT’inal 

uit or I 1 ' Il la vtf ' 1 1 d in O \ f I r 10 of lli 
full Pi chir ( ! fiit ir \i I ns <o«t med 

,n r f '} r >5 ■> hi >. f » 1 T i>J 1 1 ) 

with th t 1’ t nnv ni i <ri <1 fr ui 
onoma) lu i it u f ilt 11> i < <>it >'*l r 
incon 1 <11* w It It lit II i M I’ c f h N LI r It 
of the f i\ d 1 1 1 1 t f tik rn I a t<r0u) U tv 

V lUPtfa of the f I'll 1 roitflurerode O \f I 
j 10 tlciee nut liji' It u n t clear 

whctler It IS mirrratup cn the Bombay lliji 
(on t m fa « whert 0 Vfl i 10 <!<« nppR 
to liman! fifiH on spjulbat rr ilirg 

c it > lo 3 rj 1 h III h 1 f I the lo < f both ti o 
pjial ml til <n rial nit DtjmvM Jc\t. t 


1 <t«« — I > I f 
nv> * '<« n jtcl I k 


III ! I ' j-ot/to' 

M h te 1 1 aa oairs g>>t 


the name of a ' al il w h ? h id (li 1 an at \i al n a' 
oat^ <l from th bn £v of th« aakalatnama tt 
'"ss htll ca ebjeetjon tal a \n the i apon<?int 
that the doenmert was imaii.l ftiil tho appeal 
tnnsc laentlv had rot l«en property T*res ntej 
The for e of this nl jcetion to the aabbty of the 
appeal was not Ics iiii I b' the fact that it oras 
rai tl at fl verv late t "e f the ^TWHeeilinga m 
fact after two orders of remand hart l>een roado 
It the Cnart of fi f appeal Vin\aM«> Au 
IvBiM J'sPwi{l>l}) I L P 86 All 48 

4 ^ecintj/orea (h 

— J m per J per^njt— 7i r sdich n of Co' H to order a 
/ p T r y itt) ! '! to y irni h xe n! j for eoclf itf r a 
jo»d I TieCcurtSias jari chetjon to order on 
apielhni v-li ha 1 e ntuinlaaTi to appeal »» 
fo ma ] ip s to f,iroi b e «rit\ for Ifce costs 
o£ Iht re p'nri nt under O XLI r JO Cinl 
Irocedmo (oile *• hy / nj r \ Jmn Imadn 
{IS'^OjlLRd fart (< Miow>.d Kftmrai SI n 
Infl nadas v Knanltla ‘iHTOjmal (1018) If R 
42 Fora '■ di enttd from ^jAAtjaVs » 

Hart (1920) I L R 43 Mart 902 

6- 0 TU r 10 (2) 0 XXV r 2 

2i O XLHI. p (wl O XLV« r 7-5feiir./y 
/ to/ nppenl — P lect'OA of Appeal on /ailvre 
^ ^ itiy—^i'ie’j'enlrerforafono/ajpeai 

~ ' t f fj o/ o te —Appeal — P iieion A 
r ' ate Jud^e siUmg at an appellate court 


— 0 XU r 10 (2> 0 XXV r 2 (2) 

O sun r (\/) 0 XLVII r 7-~co'(d 


dsreeted the oppcflants to fumish sccmita for costs 
but gare them only one week in wUicIi to do so 
The Judge who passed this order having been 
transfcrr^l the appellants attempted to show <51130 
against it bat tho Coart convacriag it o}f bound 
1>V the order made by the previous incumbent 
rejected the aj plication and bUo rejected the 
B| peal under 0 \LI r 10{’) of tbo Code of Civil 
Iroeedttre The ajipclUnts then applied for a 
reiietr rf the order rejecting tbcsr appeal and for 
ertenaiMi of time lo hie securitt for costa The 
application was granted the ecurity was given and 
the sp)>ea! restored to the li t of p'^ndiii" spp als 
I/dt on this order bciti" ottac! ed Loth by vrav 
sppeaf Aa4 aJso by «at of rcrHion tlut no sppcil 
lay and ns regards revision the lower court could 
not bo said not to haro jiirisdiclioa tv pass tho 
order compkincel of B'b'ant Stn/jh v Daulal 
SiTt/th I L a 8 AU uIS Firo i B joni v Aldul 
Lttif Rlitn I L B qO j-ill 143 end SnnXarcsltti'ffi 
Cfulh r Annannln Cftelli 19 t! L J <>)! 
referred to buHoan i Haeib Coir 

J I. R ->2 All 62S 
— O XLI 11 183^ Col s 651)— 

s 0 Win 18 c v; w "72 

1 I J pea l—Sitm 

ntary Judjiue I /lol iicccrrnr^-— roiter 

Appel’ate Coc.r( In disnjiaung cn appeal under 
0 \lfl r JJ of th" Cinl irocedure Lode fiefc 1 
of 1903) »t IS not- obligntorv upon tlw lower \pp"l 
lato Court to write ft jtid uient TA^AJl Daodb i 
SntKIiLSTl SACItAIU-t (1911) 

1 L R CO Eom XIS 


n ... ■ C ui CiTiv.hr 

•ewirdtyf/ie Romiaj Ifij? iCofcrf \o of — SfiiHimarv 
at mm il of appeal — beeeitlj f urtUuffa ju^jmeat 
\ loner Court of Appeal lau-t a nte a. judgment 
when It rtiamia es an appeal und r 0 VII r H of 
tho Civil rrocedarc ( oue { let \ o! 1993} a$ pro 
Tided by Civil Oreulat 51 1 sued by the High Court 
Bombav Panaji Dn^fe r Shmhr iilharam 
J ti I 36 Bom IJC overruled HaM avt i 
Ajiva« Havsiawta (1913} 3 L R 57 Bcnn 61Q 

0 XLI r 11 aad 0 XLYII i 4— 

See Atpeai I L R 43 Calc 178 
See Rktiew I L T 41 Calc 809 

■ 0 XLT r 12 (18S2 Cod s 552)— 

It 13 not competent to a Coort of appeal under 0 
41 r l2ot the Code to icstrict an appeal to oote 
Bjiecified grounds in adnultmg the appeal and 
when on appeal is admitted the whole apj cal sad 
not any selected ground is open to ducussion 
Lvan JfAEArf Soeonj-x r brt Past Ciiitdca 
Bbctva. 15 C W N 0'’! 


O XLI r 17 (1832 Cod s 558)— 

See DI3MT23A1. JOR DEPitTtT 

5 Pat L J 1 7 

0 XLI rr I" 19— 

See Ayi-rat I L R 45 CaJc 868 

0 XLI r 29 (1SS2 Cod* 558)— 

8ee O \UiJ r I JS C W K 419 
Aec IrprAu fi Pat L J 625 

See S 161 I L R 45 Bom 843 
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aVTL PROCEDURE CODE (ACT V OP 1D08) 


0 r 19 (1G32 Code 5oS)— 

5 t Tin rrr or mpfai 


Pit I J ‘»1S 
'Xil r '0 O 


I L r 39 Calc 913 
I r lO ''Jc 3 


Cl -ta Col 


Co r 


,/•»<■! !> T ! I I , 

dis -i I 'Hi -« n 
g \('ral 4 I ’ r linl a 
cz fyirl and n I f ii ! 
}ull\ np|*ra1 1 in t 1 
til decree lin jiir li 

decrw oa a^im t 1 < 
j>e»le<l Dai'' ^ ir V 

on ^ 5 5 


t I til j t le 
\ 1 L ) n>l jp 
I f 1 / l>« 13 
full I Ira Nort lu 


C L.J ’i fc red ti U> I srrdtrv Taml 
^ ath 7’C f J v»l di ti i u hid end in so far 
81 it lars lorni the e ntr n diupproTtJ liTO 
JlLiat DarCmsi Liru <1(1011) 

15 C W » 79S 

2 ■--■■'■ Ipf at ilettdfi <z 

yert — ippf ca loit Ij feipoil nt for rearing — 
her^pp'araii t cf e ir I for royvn ew' <lur to 


cendi.c/ e/ r« ; n f The re pondent 

eeeor 1 «rr w jirndin'' in tl Ili^i Court ay pointid 
one ^ 1 lha 1 am as his n-mt lor tic piirpo 0 of 
inrtru tin„ eoan el and of cine that the appeal 
was pronerte yro cu el Isatliu I am did to 
elm couns 1 hut after a tim trok away the 
yiptrs 80 tha* couqs 1 < as unihle to appear and 
the con lu tiro was that the appeal was decreed 
ar ;-aif JTtl’ tint flm mi eonda t on the part 
of the ai-ent all srd d Ins piincipal no fcrounl lor 
nprlrins for reJi aring of the appeal liar Pratad 
r Ihid Pa^ miin Ml 11 ^ ItfOu jaar H 

referred to Ra/x L<i. t 1» nrsL feiNon {19X7) 

1 t r S9 AH 533 


- 0 XLI rr 20 and S3 — 

• own r 4 24 C W N « 

- O ZLI r (1892 Cod 6»1)— 


S r Cnosi ODji’CTiLV 4 Pat L J 164 


- D a/k of alt apptX 


Mfl 


• 0 XII r 22 (1832 Code 531>— 


- Cioj? DJiecfion-s 


cjunat CO re pend nt tilen vaj ho ent rtainei — 
It I iratio/i \ft IJI of IS s i — 1 / 17 x^ 7 . 77 ? eren' 

I ou—C Vote al 0 / t cut pr /, -yy 1 / operalwn till 
Ittl/l !> of earU ton — Fiildlnnl of condiliots — 
Oj I <1 / <T fioi/ da'c of fxr hoy -Dchicn/ if 
t eatinf Hie I »n''tinn’L of O \I I r 2’ tib r (1) 
of the (nil 1 ro eduro ( d n toniprchen iyo 
cnoo h to admit of a cross objf ction b in'* pref rre I 
l\ one teip ndeiit a am t mntljer \s t gen ral 
rule tin ri lit < f anv respondent to urge n cross 
objtction «.l Mild lo limitci to In urging it only 
o„iiii t th Al jicUant and it is onlv bt wrj of et 
cijtion 1> this tcneril rul tint one reyondent 
miv uj.t 1 cro s objf ti in as sosjq t another 
I pinJ nt but a to tl is no eihausfiie rule can 
be formulated an I the entertsinincn* of ero s 
ol jet ions atAin t <0 re rondents cannot be limited 
t<i tho <5 ca es onlj where fb AOptal opens up 
ifuestions eliich esnnot be ili posed of comp! telv 
without mtters b io„ allowed to bo re opened as 
between the co responient* TIio true test ought 
to be whether for tha ends of jo ti " it is tie c sary 
upon the appeal of one pirtj tint the matter hould 
b* re oycned ao far only as he is centerred or 
whether the whole cos should be lesicwed and 
some of the respondents aUowed to urge a cross 
objcition against their co respondents Jacu 
VANDSN Irosap StNcn t Dno Naiuiv *in. 0 H 
(1911) 18 C V/ Is 812 

3 Rro?r<lKr « — Crou 

object ont enlert/iiuall ihoiiih appeal 1 <m net so 


—Speeife PtUef Act (/ of W7) t oJ a>i 4.- 
Separale cutis for cane lla'im of a rfoci»icn< and 
for post ♦ ion~Prae ee A respond nt may file 
cros objections and the Appellate Court may act 
upon them notwithstftnding that the appeal m 
r Inch such objections or filed « not m'lintainille 
Ordinarily where 1 plaintiff is out of po sc aion and 
be IS IQ ft po itioo to claim a decree for posses, ion 
he should not be p’rmitted to oLtsm mcr ly a 
decree for tho caneeUstion of an instrument arcord 
mg to which if genuine he has no title SHiKicAH 
Lint &ABUF Laz. (1911) I L P S4 AL’ 140 


- Cross object tone 


layit tclo lad sued fji Itn ./?» / r tialicioite proSe 
evho i alaf n cnl of apjrd h/ — Jurs d clio i io tear 
tytrmorandiint of v>/c f 0 is XTherc (v i>crson sued 
for dunsj-cs for malicious y ro ccution and obtained 
a decree I ut picf rred an 8f[eal elilmiug more 
damages f! an he had been awarded and di d pend 
log the api ea’ Hi'' ajpul ibafos Pustomjt 
Dorah/i V Aurse (10 1) J L It 4! Iliad uj 7 
(F II) and Jotiayn lirii nlnlaehartat v bawmt 
J„ y,gir (1911) I I P 31 Mad 70 follosred. 
After such abatement anv Alemorandum of Objec 
tions filed bj tlie respondent cannot X>e b aid. 
Alagappa Clclliar y Ctioc! ahnaavi C! tUa tlBlS) 
I L P ll Mai 007 (F P) foUowciL BIrnu 
BAPPA CuETTUR « POM D AilX PTILAI (I9SI) 

T L R ^4 siad 828 


ulo may fie and cjoi isl tehora — Co respondeat 
cross chicettons not on/iiiorify alhiicl as aiainst 
The orebnary ndo » that the cros objections yro 
tided for by O XLI r 22 of tl e Code of Civil 
Procedure are cro s objections whicli nre aimed 
again t on aj pcilant from a d free of a low er Conrt 
andarenotcrOs oljection against i co rc pen lent 
In any ease such cros obj ctions will not be nllowcd 
as I" Jnst e corispondeat where the te pondent 
could liato nferred them br^wat of appeal 
LUBSEk VlBJI I XiriED H Ht^Ltsoi (1913) 

r L P 3” Eoni 511 


II It fur h olu 


ttonof partner lip — ippcil~Cro -ol j c! oyt — Crt 
objtetons filed hj one rciponi nt ega ns ono//cr 
Hell that on an appeal in uit for di solution of 
partnership it is competent to tho Court to show 
ft respoud nt- to 4ake crc« objections against 
another rtsponi nt Jahiyiandin Frosad iiajh 
V Deo ^ iron* S TT \ t?/> and (Waf 

Giant < Mii’ia'ni ^ P “’S All Os 

referred to. RUi.. o^A-rp (1914) 

"8 Alb 505 
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DIGfcST OF CASES 


( rs ) 


Cim FEQCEDITEE CODE (ACT V OF 10OS) 

id 

0 SlI r £2 (1£S2 Cofie 661>~ 

WiiJd 

e — — Respandtnl tf 

may support decree on ffromd deetdm euicanst Aim 
Kitfiovt filing CTOxa cbjceliona The mp(»i(]ent is 
an 8pi>ea] can urge in support of the jwlgment 
a pome not decided in lua In our without present 
mg a cross apj cat Imaji Ati I uttaj-j t Arfar 
tKNE SA (19ia) 18 C W N C93 

7 Cro»-o2.^ccti«n« 

weniorcTidun of hy on* rtepondeiil ajamat anolhtr 
mainfaniabilitg of Under 0 XLI r 22 Cirtl 
ProeedtuD Code one respondent can file & zaeuD 
randura of cross objections again«6 another Jadu 
nardan Prosad Snigh v Koer kalian Strtgh IS 
C L J Cl not followed ilcinsAsu t 

Abeu UtDDT (1315) I li R 33 705 

g Appeal — Cross 

ebjeefion — Oh]ection taken b» respondent agatnst ea 
respo’Aent In a suit for sale on a mortgage the 
deed upon which the suit was bis«d purported to 
iare been executed by six pcrioBS In the Coort 
of first instaaoe bowerer execution xias field to 
have been proved as against four onli of Uie olligcd 
executants Tfi'so four appealed making the 
other two alleged executants cesponcknts along 
With the plamtiSs The plaintiffs also ided crosi 
objections in which they sought to fix the two 
deiendants respondents with liabtfiu for the 
mortgag* deed Held that the plsiotifis weroDot 
preoludod from fifing objections cgsinst tfieir eo 
re pendents AMul OA<in« v siukammad Fanh 
} L R tiS AH followed kollu v Slnnni 
1 L R ^ff 93 referred to McstEiiA Bjw 
V J AU ^ARAJM' bAiin (I21B) 

I L R 40 AU 530 

g , Held list whenonappeol 

IS discus ed s« Lied out of titnc a mcmoranJuiD of 
objections filed by a respondent cannot b« heard 
AlAOArfA CBETTUn t CnOCSAUAOXU CnETnAB 
(1918) 1 I, R 41 Fad SOI 

IP — Hold that this onlcr « not 

appfic-Ue to Letters Patent appeals anti therefore 
cross objection not maintainablo in these appeals 
BBOJEWnnO CHABUBA SABMA V mOSABNA Kouap 

Dhae 24 C W K lOlC 

— - 0 XLI rr 22 (3) 83— 

Bet Sale 3 L R 43 Calc 7B0 

— Claim dccTcid ogauist 

one of Iv-o dtfmdaTiis—oppial ly judgment dtl'or— 
Cro« objKhons ly plawutf—vlcther ApTittale Court 
can decree claim ajain t ife olhef */<ndiinf Plain 
tifis sued the « defendants for recovery of tb« 
amount due on a taf i account the la t balance 
was Biiuck m 1J15 end was signed by defendamt 
bo 2 alone wJule a prerioui balance m JOH wan 
signed by both Leiendont No 1 iileadcd that be 
was not liable at all and Ifist the debt was incurred 
onlj by dtkndant No 2 wlijcb was admitted by 
the latter The fir t Court decreed port of the 
claim against defendant No £ only iTefcndant 
No 2 appealed and plaintiff filed cross objccUcns 
in nil h tiiev impleaded defendant No 1 as a 
rt poi dent but no notice was gi‘cn to the latter 
11 \nellatt Court hold both defendants were 
1 >1 t lie \Un.t of jart of the debt and deetted 
<> 111 that extent a_oinst both defendants 

L 1< i % 1 lUeu j referred this second appeal 


CIVIL PROCEDURE CODE {ACT V OF ISCS) 

— eontd 

0 XU rr £2 (3) S3— eoatj 

to tic Hfgl) Court Held that iho ground of 
defence in tlic present case being in no sense 
common the Lower Appellate Court had no power 
fo decree the claim again t defendant No 1 ^ the 
mere cre^s objection of tho jlainUffs to the appeal 
of defendant No 2 either under tJie provision of 
O \U r 2- or of O \LI r 33 of the Code of 
Civil Procedure iga Tin v I\ga Sate {"^Tndian 
Casts CIO) Bal shi kiTtdcttion 1 rasad V Dhcnmder 
Das {3 j Indian Cases CC2) anti Ehsitm C/and 
Shufuna v Chant Uuharrmad Bala {2S Indian 
Cases 301) followed Ilahi Bucnsir t JIWA^^)A 
I L P 1 L&h S‘'f} 

0 XU r 22 (4}— Ifie death of 

appellant wlio has sued for malicious pro ecuticn 
and obtaice 1 a deerco but preferred au appeal 
claiming more damagis than he had been awarded 
caused tfio appeal to abate JKrrturrv CncTiiEK 
c IflNvosAiiu litiAi I L P 44 Mad 828 

0 XU. r 23 {1882 Code s S82}— 

See kLls.1 S93 

See 0 \LUr r 1 (4)23 OWN 1049 
See Aoba Tr^A^eJ Act 1901 s 
IS2 I L E 28 All 351 

fife FE^aIo^3 Act 1871 s 0 

I L E 89 Bora 882 

See Ecuabo 

1 L E 43 Calc 148 and 938 

■ ■■ " ■■Eniinxd siotonpreh 

intnery pooif— -II /icfSer an appeal lies— i/ou ean 
tppellafe Court dtnel fur/fisr v/iesligaiioft Utere 
the Court of first in tasco sflcr considering the 
evidence sdducccl by the parties decided the suite, 
but tho loner Appellate Court remanded them to 
the Court of tho first instsneo with directions to 
re admit the suits cad determine ucm after getting 
a local investigation made atcording to the direo 
tiooa given in the jude.nicnt andaUowiOg the parties 
to adduce additional ei idcTite if they vi hen to do 
so upon a prehminaty objection taken in second 
appeal on tbc ground that as tU Court of firtt 
inatance did not decide the ca^os on a prthininary 
point no appeal unde 0 NLl r 23 lay against 
tho order ot remand Held that tho order made 
by the lower Appellate Court purported to fie and 
was m form and Sub tance an order under 

0 \LI r 23 although the Court ought not to 
have remanded the ca 0 under tho proiisions of 
that tulo and that therefore on appeal lay 
Held al 0 that tho order remanding the case to 
the trial Court was erroneou If the lower 
Appellate Court thought that the invcstigalioa 
was wrong and that there should fie further in 
vertigotioa or that it was iiecc sny to tafia 
additional evidence in order to enable it to 
pronounce judgment it might direct such in 
vestigation or take aocli additional evidence 
rctainiDg the appeals on its file iVosAA-vo 
Cff CzuzT<??t»HiA e Dszsid. Ntra SlrSTBi 

24 r W h '‘08 

— — — — It IS not a good ground 

for pa sing an order of remond to sav tlat the 
preliminary ji uc las been decided Ij thv Court 
of first iniit'Mvco on a wrong view of the fiuidin of 
] roof udIc a the appeliato Couit af o f nds If at 
doci ion IS wrong \\Ai>itirtLAti Nkan v I ilta 

1 BA AD J L R 24 All 
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PIQE3I OF OASES 


( ^0 > 


CIVIL PROCEDURE CODE (ACT V OF 1808) 

— 0 

0 XU r 23 a882 Code s 562>~ 

cn H 

1 />, , of fi »t 

Col ri »-of 0 a frfii nworji j-o > t - i turtr of 

h f i .0 tI lo cm<i J Tlirfc cA^e m «hi h «n 
onJ r ol rro'^nd tnsN be isado eMn Mhcrc the dis 
pp^l ha not g )ne on R point whi h oanetrictly be 
c*(ed a jr«hmin»r\ point Auj;w/n» \ Atifi)ii 
vallt S t/trf L T i follonod t e# c inwbteh 
there wa ri rcjniUr htaring of a matter bv th« 
fiT>t (onrt and the etidrnee on which the d> posat 
of the tase was made b% that < oort waa not p ace<l 
oTv record is a fit one tor remand jAMBULarra 
I rtt.7AUtiAi. (}9i3) I L R 36 8t£il 482 

2 itfjj iti 

mu fd for dtlaull of apjHaranrr bur mfored by 
J,ppdut(< f'<nir(— f'ertand — ^Jprc^ Util that no 
appeal would ho from an appellate enter directing 
that a *int whi h 1 a 1 been dismissed bccauao 
neither party had appeared ehoufl be restored to 
the £l of pendinc cases and heard. Itajiininr 
XZ5 I e KtriDAB Lal <1911} 

I L R as All 427 

a ; . , . ifemond— i relimi 

tiary noini'— 7 mum /rained and endniee (aXen but 
gv>t dfcuitd upm ooe Meve onlt/ Held that rt i$ 
competent to an Ap]wUate Court to remand a case 
uiderO XU r 23 of the Codeof Cird I'roceduro 
l*»0t where the Court of first icutanee baring 
fnaed iiruea and recorded all the endeoec has 
decided the suit «t(h reference to its finding upon 
ofiO ol the issues freroed by it leaving the other 
tsroea nnlecided 3Iala Dtn » «tamno Dat 
I L r >7 >11 CJI foUowtd Kamtav PABBOtJ 
HATJUfim) I L R 38 AH 165 

4 . . . . , , — . UfHhtr Apjifltf' 

Court on fement/’inj 0 co « u etnpouerrd M direct 
fifit Court to pas* ai\atltf decree A aubordmate 
Appellate Court is not competent to remand a esvO 
for further evidence to the Court of first instanco 
and to rei\uirti that Court to pas-* another decree 
All that the Appellate Court is ernpoweced to do i> 
to frame an issue and to send that ifsuo to th** 

S rt below for the return of a findmo end it is 
duty of the Appellate Court after receiving that 
finding to dispose of the appeal cn the evidence 
before It A plaintifl who I as ornitted to sue under 
a 9 of the Specific Pehef Act 1877 when Bret dis 
pos es cd IS not deharred when the snmtnary relief 
under that section has become barred bv limitation 
from relying m a sot for ejectment on a 110 of 
tjic rridence Act 1872 As soon as } o has proved 
that the defendant has disposiessed him the onus 
IS thrown upon the latter to prove his title liana 
BHan ’HaHDii/ Mopas v Iswab Das? Hastrari 
3 fat L J 61 

— - - 0 Xtl ir 23 25 — P<iiiaiid~-pKfi»ii» 

nary po iif < foint iittvlunj merits o! Ott fast t! 
A suit principdliy ins died the con ideratioa of two 
issue tir (i) wl ether the plaintifl had ti Ic lo the 
lands m suit and (ii) whether they were ent thd 
to ihoi po -esRion Tfo first Court Cnling agaimt 
tho plaintiff on the first point did not decide tho 
second issue The lower Appellate Court retersel 
the tirdixig of the first Court and remanded l! e suit 
for deet ion on tic second i sue 2 he Uigb Court 
dircc ed the lower Apiellafo Court to beep the 
case on Jus own file amt if he IhoUoI t necc sary to 
refer tl o sceend i sue (or trial to the firrt Court 
ur Icr 0 \Lr r -5 /erCJitTT^ J Tledeei 


CIVIL FROCEDUBE CODE (ACT V OF 1608) 
— 0 XLI rr 23 i$~tor\id 

uon of (ho Ilunsif was not on a prclicninary point 
within the meaning of O \LI r The law as 
to remands under O XLI r 2 has not changed 
the old faw Frr Coxe J Vi hen there are two 
points to be decided and it is necc <aiy for the 
decision of the second point that the hrat point 
must he first decided (he decision of the first point 
IS n ce^rily prelinunary to the dcci ion of the 
second The question whether a point is connected 
with the merits ol the rase tr only wi h coasidcra 
tiona of law does not affect the question whether 
It u or IS not a preliminary point ’'O/im. Shtilh 

V Ao ir Atari St L J JSS referred to Aunn. 

Kaaiwr F4TMRn«(1011) 15 C W N 875 

There is no reason why there 

eannot be an order uniler rr 23 and 25 at the samo 
time An execution lale is a nullity i! held 
without jun diction Bnanai Sann t Snaixs 
ILairowaB Au 4 Fat L J 645 

0 Xtik rr 23 25 and s H5 — 

See RmiAvn 6 Fftt L 3 146 

0 XU t 25 (IB82 Code s 866)— 

See Arpziura CntrUT 24 C W N 145 

1 - — ' — — Toifure fiv 4pp»( 

late Court to frame dieferiol »«ve tiof raurd atid 
(teed—ilaferial trregufarUif^FeuMn by Btgh 
Court A suit for damages again t a Stesmet 
Cmpauy for lo a due to short ddivrry was decreed 
by the Sfunsff who did not frame ana try the is ue 
whether notice under t JO of the Csmers 4et had 
lieen smed on the Company (hat issue not having 
been presented (o him by the parties The Sub 
ordinate Judge on appeal reversed that decree and 
dirtuis ed the suit on the ground that service ot 
notice snder tho said tcetion had rot been made 
out JMJ that the failure of the Subordinate 
Judf* to frame and tiy the requisite issue under 
r *.8 0 XlI Civil Rroecdure Code was in thi* 
Citcumstaneva w nurtenal irremilantv which might 
have led to a failure of justice IIau-ias Aqab 
svAiXA » lirtiLi OzvfiJUi VavroATrov a-» rail. 

wav CoMpaBT Lb (18H) 16 C W N 424 

2 iltyfi Court if 

bourd by opirior of Beret eiprea ri in rxmaadiTy 
a ease Where a Bench of the High Court in 
remanding an appeal for a finding under e 568 of 
the CSvil Fioceuure Code of Z8S ' bad eipresfed 
an opinion as to the wav in which the case shtuld 
be decided upon the linding the P nch before 
which the appeal comes up for final dispc al after 
the finding of the Court below Las arrived wiU 
not he bound ly that opinion. Bone/nri CJo t v 
Ainvifdin Jiisva Zt B R 1^7 Laeftnan 1 ta ad 

V Jamra Prmad 1 J 1 10 AH ]C2 J ilaraL 
Jlorsata v £iAari I L Ji 1$ All ^0(/ referred to 
GavzvsKA Aari Tax CnocDDcny r femya 
Kawf Rat CnomncKi (10i2) 17 C W If 462 
0 XU r 87 (Xh82 Code s 5CS)— 

See 0 XMl B 31 L R 3 AU Cft) 

5' < ArrEsr. 1 L R 42 Calc. 6*5 

^ee ifcvicirAL rtxcnov 

I L R 46 Calc 119 

1 ~ ■ ■ ■ ' '- - - Enifescr admii 

aiM of Ij Jovrr Court I 2" (b) cJ 0 JiT.T of tho 
Code of Civil pr e lope does net mtan that, 
in orlte to e el'ate (oort to { t 
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ant PEOCEDURE CODE (ACT V OP 1S08) 

— eonld 

0 XLI, r 27 (1883 Cofle, s 683>— 

contil 

ncranfe judgment m farour of a patlicnlar part) 
additional cndence ahoiild bo ad/nitled in appeal 
It Tneaos only that where it is imno siUo to pro 
oounoe judgment at all on the evidence the Court 
may call for a document ICatiRA DtfTf MatiliAB 
t luLsi SIandae 1 Pak h J 435 

2 ^ddifional cti 

dcnce <m appeal — Potcers of Oit Appellot Coart — 
Tetl to he applied (or ad?n«Wi»ff~-S/a/c o/ tumd of 
the Judfje after heanng the appeal — Ho external 
standard — tny other suhitanUal cause weanuaj o> 
IV here a Subordmato Judge Cw«t beard an appeal 
and tbea pa^ed an order far the admiwton of acme 
additional docaroents in evidence on the ground 
that it waa necessary to have the documente 
before the Court to enable it aatisfactonly to pro 
Bounce ita judgmenta Ihld that Iho admission 
of tho docuToenls oa additional evidence was pt>r 
Hiiasiblo under O \IJ r 27 of the Cole of Civil 
rrocedoro (\ct V of 1903) The test hid down 
under c) (6) of O XLI r 27 w not -whether any 
tribunal would be unable to pronounce any judg 
mPBfc without production of the additional ©vi 
donee m qucstioH but wbethor tho romd of tbo 
Appellate Jud"e is in au h. a condition on tho 
evidence on. record that he rcnuiccs any docuroenta 
to be evamined to enable him to pronounce jadg 
jnent Tho erpro sirn. anv other «nb tantial 
clause added m 0 XLI e 27 confera a wid 
diacretioa on the AppeUato Court to admit «*ldi 
tional eviilence whon tho oada of justice renniro 
lb to be done Ressouijt lenrv Q I P Po*! 
way Com {tang I t P 31 Ban 311 otplaioed 
and distinguished Kr%^hHama Chanar v hera 
ettnha Oharxar 1 L T 31 Had 114 ro/erred to 
Andtapnal Pillat V kimar'i Tkevan (W12) 

Had » Tv 4S0 followed Sahha Aetdu v 
Elhratamna} $2 Had L J 14 liesenteil from 
AamtiJA Attusn t ArrABunai Mouah (1912} 

1 L R Z$ Mad. 414 

3 Appellate Court 

—Admutton of frtih evidence — Praetiee regarding 
admisiion V^cre an AppeHftto Court desires to 
adiBit fresh papers in evidence under r 27 ol 
0 XLI of the Civil Procedure Code (Act \ of 
lOOS) it must record its reasons m wTitinir for 
doing BO and admit thcro formslly to widen © 
IlAji Bausirt i 6AE.su.raM Knisnua <19H) 

I L P 38 Com 665 

4 — Adhlional eit 

deuce called far ly Appctlatr Court — Re tumnwrumj 
of utlne.a ahead/ examtneel hefare (he CoHrt of firit 
tiislance Hell that O XL! r 27 of the C^« 
of t/ivil Procetl iro IDOS is not mtendc] to errable 
an Appellate Court to recall and re ex&mmo before 
It a witness who bss aJrostJv been eTammcd nnd 
cross examined before the Ciurt of first instance 
JftniAsntso SiDoiQ v JllimuTD ok vnsv* jsim 
(1916) I L B 88 AU 391 

5 — — AddiftanaJ cm 

dence^Behnallu IhehiverAvoelhU Court la adntxt 

tteonl Appeal — Povyr of titah Court to enterfere 
OK I 1 «tt od itiinon~~JHri'l el 'nt'~yxeroi»e ef 
due clion uih (her retunhl If eld (bf Waitas 
f f anl Avuvn / SsossivA AvYiu, J 3» 
e« t no) that where a. lower Aon Hate Court 
rtluses i<5 odntit a certain matenal docameAt 


CIVIL PPOCEDPRC code (ACT V OF 19081 

•~eontI 

0 XU, r 27 (1882 Code s. 558)- 

conid 

ts additional evidence m the appeal under 0 XLI 
t 27 Civil I roceduro Code the 11 fgb Court cauuot 
lotcffcre vn second appeal and hold that such 
additional evidence oitght to have been admitted 
by the louts Appellate Court Per VYalWS G 3 
— It has Jong been the practice of ftU tho High 
Courts not to entertain second appeals from 
refusals of the lower Appellalo Court fo admit 
fresh evidence under O XLf r 27 Civil Proccduro 
Code and such practice should not bo departcil 
from Per Sabasiva Ayyaji J contra — Tho 
High Court has power in second appeal to consider 
tho propriety of tho exercise of discretion by the 
lower Appeijato Court as regards tho admi sion 
of additional evidence VAI^lII^A•^u IbiiAi r 
Xirrpff TnBVAB (IPID) I L E 4S Mad 737 

O XU T 27 satis n5~AppIlale 

Court — Additional evidence A misfaho m law on 
tho part of tho AppeUatc Co.<rt in dirtieling evi 
deneo to be tendered which it is not competent to 
receive in aecordanco with the provisions of the 
Code of Civil Proceduro, 190S is not revjsabla by 
the High Court. Semble that an AppoUate Court 
IS not competent to examine an attming witness 
who by irtftdverteDce has not been called m the 
first Court Gata S»on s> Nams Suson 

5 Fat L 7 263 

-0 XU.« 22 33{lSS2Coaa9 677)— 

Set Csoss OarncrioAS S Fat L 7 828 


- O XU r 


,Sef ‘InsiTnvrtO'sI L E 46 Calc 1050 

See Eisnu Law— G nrt 

Z L B 40 Mad 818 
See lIrsDP Law— leoAt Ifeosssrrr 

I li E 88 C.dc 721 
See UuiTATiOJS Act Snt I Art 181 
Z L R 43 All 820 
Set MoniavoB I L R 43 Mad SQ3 

See RsuANO I i It 46 Calc 738 

See Baib X L R 43 Calc 790 

See O XLI R 4 1 Pat L J MS 


- Appeal~Pro 


j 

dure— Potter of ippePate Court to tnterfire tnlh 
poflum of decree Kof ehallenged by either party 
Plaintiff «u«i defendant for rent and obtained a 
decrco for a portion of h» claim Plaintiff thru 
appealed against the dtaaUuwanee of the balance 
of the amount claimed but defendant sabaijttef 
to tho decree and neither 8l"d a cross app^l nor 
took objectioas under O XLI r 22 of the Code of 
avil Procedure 1903 Held that it was not com 
peteoit to the AppeJJatc Court acting under O 
XLI r 33 to interfere with thv> decree obtaioed 
by pJaintiC in so far as it had not bven chaUenged 
by defendant A tSormy General v Simpeon TlPPl] 

2 Ck eri referred to Rkvqkv LkU v on^a 
;W!I) 1 L K 34 All 32 

g — Ciiil Pfoetdrre 

Code (Ad T/I of 1833) »s 563 of 

1 561 in the new Co*— Cffcet of reptal—Sen^nd 
vd^hjihe Court of appeal In a 
V mortgaec the Crat Gossrt took 
Xm pa PCS and decreed redemption The Jow 
Uppetfata Goart having found fb** tiere wore 
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CTVn, PnOCEDUEE CODE (ACT V OF 19DS) CIVIL PROCEDUPE CODE (ACT V OF 1908) 

~—to%i(L ~—eonld 


0 XLI r S3-<-o./£f 


0 XLI r 3J— conW 


some errors m the takins of accounts and that a 
} -ve of lanj urn-lt tsken t > be in the mort 
po>se^ion rcetred tie decree and te 
inanded the suit fur trial to the first Court On 
appeal from th" oral of retnanl Hell se ting 
as de the ord r of r "nand that an Appellate Court 
could remand a case to the trial Court only when 
ilie latter had di pewd of the suit upon a pre inu 
tiajT pom and the decree was rovers d in appeal. 
Iltll further there a\aa no reason why the fir t 
Courts decree as such should haae been reversed 
for accordin'* to both Courts the possession was to 
1x1 re<ored to the plaintiffs and the only differ 
enee hetireen the two a\as in small particulars of 
accounts whi h could have been met by a sluhl 
re adjustment of the decree Per Ccniau The 
removal of a. 604 of the Cml Procedure Code of 
1SS2 has apparently no other object but to with 
draw tbo..c reslnctivo provisions of the section 
which m practice bad l^n found embarrassing 
such restrictions occurring for in-taace m cases 
where the Appellate Court has allowed an amenl 
meat of the pleading or has added a party to the 
r ord \iUtoTTas* llaJAB-tM t hfoasviAL 
KaHiLXD*9(101'’) I L R 37 Dorn 289 


2. — Platnli^ efaimin? 

affemofiwrefit/so^Wi'ti'tjarfwrt *— appeal 
A pis ntill who claiciu for altcmatire ntiefs m 
his plaint can prefer an appeal althoush ho 
tain^ a docreo 0 \LI r 33 confers on the 
Anpellato Court the pow« to pass such deerco as 
ought to have b»en pv ed. DiswAvaTll Gobidt 
. IIOIU' Onosii (lOU)^ ^ ^ 


^ ^ Appellate Court 
Muer of to aUou) vnlMraical of eutt teilh liberty 
1e bnn-7 freeh eutt tehen part only of deerte u appealed 
oTai/Mf The plaintiff’s suit for recovery of pwes 
fion of land on declaration of title was decreed in 
part and the defendants appealed against the decree 
In 10 far as it was against them. Tho plaintiff did 
not prefer any cross appeal or cross objection 
;/eW that under r 33 of O XLI it was competent 
to the High Court in appeal to allow the plaintiff to 
withdraw from the entire suit with liberty to bring 
a fresh suit upon the same causa of action but this 
t) jwer must bo cautiously exercised and should not 
bo permitted to be invoked m favour of a liti-ant 
80 as to enable him to evade tho provisions of other 
statutes, eo the Limitation Act and the Court 
roes Act In tho circumstances of tho caso the 
Ili'-h Court allowed the plaintiff on terms as to 
costs to withdraw from the suit with liberty to 
bring subject to the law of limitation, a fresh suit 
5n respect of the same cause of a tion only with 
re-'ard to the lands which had been decreed in hu 
fa\our by the lower Court. AsisrtrrrESSA Blur 
t Derrs Behaty JlnrER (1915) 

20 C W N 544 


5 Scope and effert 

03 to poweie of AppellnU Court* — Dismtiemy 
entire *u»l on plaintt^ 3 appeal u\en port of elaim 
almitted Ijd fendant ir\o prefer! no appeal In a 
suit for arrears of rent the plaintiff claimed rent 
at a particular rate The defendants admitted » 
lower rate and tho Court of first instance decreed 
tho suit at this admitted rate Tho plaintiff having 
appealed, the District Judge dismissed the entire 
oiiiC although tho defendants did not prefer sn 


appeal nor filo any cross objection. Held that 
r 33 of 0 \LI IS very widely expressed but it 
honld not be applied so as to enable a party 
litigant to Ignore the other provisions of the Code 
or tho provi ions of statu'es like those which relate 
to himtation or payment of court fees That ordi 
nitiiy r 33 should bo limited to thoso cases where 
as a rrsdb of the App Hate Courts interference 
with tho decree in favour of tho appellant further 
interference is required m order to adjust the rights 
of tho parties m accordance with justice equity 
and good conscience. That in the present caso the 
lo ver Appellato Court allowed the defendants in 
eubstaocA to evade tho provisions of the Cml Pro 
cedure Code the Limitation Act and the Court 
Fees \ct and even assumin.* thatr 33 is appli 
crblo to a caso of this des ription that judicial 
discretion vested in the Court of Appeal below was 
not properly cxerei ed Abjal hlajar v ISTOO 
BerAKi(|{>lS) 20 C W N 512 

6 ■' ■ - — Poicere of the Ap 

pellale Court to reterse a findinij of the lower Court tn 
Ike appellants favour agatnst which no cross 
db)eetion was preferred by the respondent under 

0 XLI r 22-^enslruelion of document Plaintiff 
had sold his share in some lands and the buildings 
thereon along with a passage to defendants by a 
Zobabs He subsequently sued for recovery of a 
portion of the passage alleging that it had not 
paased by tho Zobala The Munsii gave a partial 
decree and the Subordinate Judge partially allowed 
the defendants appeal, but reversed a portion of 
tho 5Iiinsirs decree which was in favour of tha 
defendanta and against which the plaintiff had 
not preferred any cross objection, neld that la 
tho appeal by the defendants tho lower Appellate 
Court under the circumstances of the case was 
not justified under 0 XLI r 33 in interfering 
with the portion of the Mansira decree which was 
in favour of the defendants, as the plaintiff had not 
filed any cross appeal or taken cross objection 
under O XLI r 22 Held further on a construe 
tion of the lobala with reference to the pleadings 
and other documentary evidence that the whole 
passage was sold as there were statements m the 
deed which were inconsistent with the plaintiff 
having reserved any portion of the passage Gopal 
C iuwDitA Das i> Nadlar Coaito Das (1917) 

22 C W W 526 

7 ■ ■ ■ Decree aijatnsl 

three defendants— -ippeal by two only the third not 
beiny made a party to the app^l—^unsdietion of 
Apyeffofe Coart to modify decree la favour ofthe non 
opyeafiny defendant A decree was passed for 
varying amounts against three defendants of whom 
two onty appealed the third not being made a 
party to the appeal Hell that it was competent 
to the Appellate Court to modify tho decree in 
favour of the defendant who had not appealed by 
decreeing the whole sum due to the plaintiffs against 
the deten lants who had. Fan/jam Lai v Jhandu 

1 L 12 34 AU 3’’ distinguished. Jawasar BAirn 

V Shujaat HusArt L L R 43 AIL 85 

0 ZLL r 35 aSSff Ced s 5"9)— 

^<e B£^OAI. TEVAJfOY Act 18Sj s 105 

5 Pat L. J 472 

0 XLIL r 1— 

S « O \L 1 A o 4 4 Faf L. J 8«6 
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DIUJuaJ Oi OA&tS 
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procedure CODE {ACTV OF 1808) 


■ 0 XUl ) 


—cotitd 

Sec Pes Judicata J I, B 1 tab 83 
See RESTOBiTio’i or Sitit 

2 Fat L J 720 


CIVIL PROCEDURE CODE (ACT V OF 1808) 
— ec«fD 


(0«{i 


0 XLin r 1 (1682 Code s 683)— 


0 Xtnr t 1 (1882 Code s 

See s. 47 
See 8 J15 I5I 
See O I\ E n 
See 0 \ R 4 
See 0 \\\IX 


that aa order dismi«smg an appbcation to bo 
woaghfc upon the record os a pJainljff i? not a 
decree and no appeal Ijes against auch an order 
Dc»n CiiAND t Aeja Nj*d (1915) 

I L P 37 All 272 


2 Pal L T 301 
4 rat L J 51 
20 C W K 1203 
I L R 80 AU 450 


— el (f ) — Temporary 


t 


1 L R 8S All 425 
-S« 0 XL B 1 I L R 40 Maa 18 
0 XLI r 23 1 E R 35 AU 427 
Set Sen II Pah 4 2 J1 L E 38 All 207 
^ee JUdras Crvn, Coobts Act (DJ op 
1873} 5 14 I L R 41 Mad 721 

See Beck\er 1 I R 41 Cale 740 

I L R 40 Mai 18 
14 C W K 183 
- cl (a) — ra/««twH c/ chim 


funclion — Order refuarty tnjunclton if apinalabU 
An appeal lies against an order refusing a temporarp 
lOiunctJon Reasvt Euaaatn r Uadjee AbdulM 
1 L S 2 Calc I3I referred to Habi Lab t 
PiurAo Pi« (1913) 17 C V/ K 998 

6 


- cl (s ) — Mortgage suit — 


purpwM of junsdielion—Dtcuion \f final and 
»'herc a snit for the declaration of 
easeroeat and for a per 

taanrat injunction to restrain the defendant from ~i-r — 

with each right was valued at Rs 1 loo an order directing the Reeeivw to pay 

out the Court hanog found the value to be Rs 790 Ihe judgment debtor lo order to 


Appointment of Reeetter at mortgaffees tiislance 
tmder terms of mortgage dttd—CouHa order on 
Rtttixet to pay money to mortgagor to enahle him to 
appeal if appealabU—Ittierett non. payment of 
ground for rtppotiit»n<7 JTeceiier When a mortgage 
deed provide for tbe appointment at the instance 
of the mortgagees of a Pcceiver m circuia8tance& 
epeetded m the deed and laid down the mode in 
which the rents and profits vrere to be distributed 
by the Receiver and in pursuance of these provi 
eions a Receiver waa appointed with powers to 
dispose of the rents and profits m a certain manner 
m the course of a suit brought by the mortgagees 
to enforce the mortgage but after o prebminaiy 
decree for sale bad been passed in the suit the 
Court upon the application of the judgment debtor 


under 


cedw Code S U of the Court Fees 


application to a case where the valuation though 
»adir«tjv afleel the antoont of Court f^s 
plaml IS neceesarv for the purpose 
jurisdiction of the Court to 
entertain the suit £ro}o Kumar v Lsfian Chan ira 
arf-f ^ SiIA i StEwstAt 

il^WAM (1912) 17 C W N 603 


- A case against the 


order of an Appellate Court retnrning a memoran 
aum of appeal to be presented to the proper Couit- 
3sBtSnA>^AKBA 
rAETr{19l8) I 1 R 40 All -esg 

2 — — cl Btnd« 

uMioio—AdopIton pending atiU~ll idoio aJImrcd to 
prosecute amt Cough dnesled on strength of ante 
adoption agretment—Onler if appealaUe Where 


^nng the pendenev of a suit brought by » Ilia^n 
wdow the defendant objected that by an adop 
f"’/* institution of the suit the 
^ bersclf of tJie estate of her 

prosecute the wmt 
♦ orcrruled the objection m tbe vaew 

iSler^’in /““**«'* ‘o prosecute tbe miit 

ASreement with the natural 
father of the adopted bod £JcJd that the order 
^ not one under r 10 of O XXII of the CitiI 
^ocedum Code and was Mt appealable under 
O \LIir r 1 cl (j) PitOLsoTHA Jv^xn Roa 

CiiownncRt i Disasiom CMowniMr-iM (joio) 

20 C W N £52 


3lohun( Anand Ztaa v Ram Perhash Das 14 0 11 
A J83 relied on That the Receiver not hating 
had power to male the payments jo question 
either under tho mortgage deed or the terms of ka 
appomtesent the SuMrdinate Judge was wrong 
in m&Lmg the order The power given by Court 
to tbe Receiver to institute or defend suits re 
gordiDg tbe properties whether for collection of 
rents or for any other purpose, or the provision in 
the mortgage deed that pecuniary grants might 
be allowed for law expenses did not justify the 
orders of the Subordinate Judge for payment to 
the jui^ment debtor until after surna had been 
deposited in Court sniScienfc to recover interest 
due on the mortgage debt as required by the mort 
gage deed and the terms of appointment of the 
llcccner The mortgagee la this case not having 
bad any payment as interest since the loan was 
made was entitled under the provisions of tbe 
law to apj^j for the appointment of a receiver 
pending tho disposal of tbe suit EAsrrrif SIoev 
OAOE AKD Aoencx" CosipAm Ld 1 Fakcrcddin 
Mohamed CHOounCBT (1912) 17 C W K 16 


ipptol from 


cl (Iv) find (L)*— Apjcny— . 
» apj l cation fa It tul,stitiitr t n 


I’lftal I jf ff 0 e original .glainUff 


toertly cm iitlenlion to apfctnt a j reeucr — Apptnl 
An appeal bee only from an order actuaily appoint 
log a 1 eceiver and not from an order bj wl ic)i il t 
Court espres ts an inUution fo aj joint a receiver 



( £37 ) 


DIGEST or CASES. 


( 033 ) 


CIVIL PrOCEDURE CODE (ACT V OF 1908) 
0 XLm r 1 assj code s S89)— 

roifrf 

*nd calli upon fho pliintifl to names 

with partuulars re irdm 9i uriti rcmnneration 
ete ramji v Ao..nn />i 13 i f J i9 foil 
owed MmaauiAD \srabi t Nisvu IIcsmn 

I L R 42 All 22? 

8 — -1 ppeal from order 

—Ordtr granting Ifave lo eue Pee itxr for nfQttgtrKe 
— ippcal. \n appeal docs not lie from an order 
{rrantin” leave to sue a Receiver for damages arisiDg 
(rom his n "li ent discharge of duty biiBiMwas 
r M t UazdJ ») I L R 45 Bom 99 

9 — - tl>— Ptninorf — Ipptol 

—Suit of Iht nature eogni alle a Court of Anvi/t 
Cau- ea 4 mahal having been diiided b\ perfect 
partition into two thereafter the owner of one of 
the new mabaU was made to pay a sum of Rs 1 7 
AS Government revenue which was in fact payable 
by the owner of the other mahaL He then an <1 
the owner of iho other inahal to reeoser the aum 
«o paid The suit was filed in the Court of a 
^fun if who held that the suit did not he and dis 
missed it The plaintiff thereupon appealed to the 
Subordinite Judge who reversed the finding of the 
Monsif and remanded the suit far disposal on the 
merits. IltU that no appeal lay from the order 
of remand, inasmuch as the suit was one of the 
aatore cognuable by a Court of Small Causes. 
Since however the plaintiff had paid the money 
srhieh he was seelins to recover and it bad not 
been refunded, the High Court declined to treat 
the appeal as an application m revision. Aalh 
Prosade Bmi \nth I I P AU 60 Qutub lliuattt 
T A6ul Uaton I L n * All 131 and TnUa 
Kuniear r Jagahar PraeaJ I L. II JS Alt 663 
referred to Akca Fsasad t McsnxAq Husath 

I L R 42 All 200 

10 — — — CxeeuUort of 

itert —Appenl — Ao appeal from order in esreeution 
proceeding \f an app al vouli not lu »n fA« avil 
ittell Tun that a second appeal will not he 
from an order passed in proceedings in evecntien 
of a decree where no second appeal could have lam 
in the suit itself in which the decree was passed 
Sn BuJlov Dl atlacharjt v Bahtiram Chtflopadhya 
I L It 11 Cole 169 Shi/ama Charan JlfiWer v 
Deltndra IfaUi Mukerjee 1 Z R 27 Cate 4SI 
ilavula Amnutl v ilavuUi Maraeoir I L P 30 
Mad 21’’ and Narayan Parmananii ▼ Aa<7iRda 
Bhatdae I L P uO Bom 113 followed. Sawt 
pBtSAD V BeAWAKI FrASAD 

I L R 43 All 403 

11 ■ - — dppeal from 

order of remind — BA Iher findings of fatl can be 
^((.'ilionof Held that an appellant coming to the 
High Court m appeal under 0 \Lirf r I (a) 
of the Code of Cml Procedure from an order of 
remand under O XI I r 21 cannot question 
findings of faits amved at by the Lower \ppeUale 
Court Snaon ?iii7A v Metha (55 F R 1914) 
followc 1 IIO'IDA KA5I I Hotu Raji 

I L r 2 Lab 25 

0 XLIIf T 1 (al and s 115— Sait /or 

rent in <i Pccenue Court Strxiee tnam—DneonUtM 
■anee of etnieo—PyoU land — Decree in Perenua 
Court — • Ipp'al— Jurwd elion of Ptvenue Court— 
Ptunl ordered Ij Di iriet Julje to be retanied 
for pre. entalion to Cinf Court— Xppeal to the Iltgh 
Court agamst order of DnIrKt Judge if eompetent 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

— 0 XLm r 1 (a) and s 115— con/d 
— Onltr trAefAer o decree — Estates Land Act 
[Matrae id I of lOOS) s 10‘> cl {a)—ProhbUion 
of appeals— Comer ion of appeal tnto eiiif revision 
^tlion A landholder sued for arrears of rent 
m a Revenue Court from the defendants who 
origmall) held tho lands on service tenure bnt had 
ceased to perform the services prior to the suit 
Tho Revenue Court passed a decree in favour of 
tho plaintiff On appeal the District Judge set 
oisule the d cree bolding that the Pevenne Court 
had no jurisdiction to entertain the suit and 
ordered that the plaint should be returned to the 
plaintiff for presentation to a proper Court On 
plaintiff preferring an appeal to the High Court tho 
respondent raised a preliminarj objection that the 
appeal did not he Held that no appeal lay against 
tho onl r of the District Jud^e because s 19** 
el (d) of the Estates Land Act prohibited the 
applicability of 0 XLIII of the Cml Procedure 
( odo to proceedings under the Act and the order 
was not a decree under the Cml Procedure Code 
Hebt also that the appeal should be converted 
into a civil revision petition under s 115 of the 
Civil Procedure Code as the latter section was not 
evcludcdbvs 102 of tho Act and that the Revenue 
Court had jurisdiction to entertain the suit as the 
lands were tyoti lands and did not fall within the 
eiception to ryoti Imd in s. 3 of tbs Act masmuah 
as the services were not performed at the data of 
the suit The Seeretary of State for India v Chile 
kantliamaRao I L It 39 Mad 617 distingxiuheiL 
RaJAU VzKHATA RaMAVTA « VlERASWAJin (1917 
r L R 41 ?Iad 554 

0 Xim r 1 (r) and 0 XXXIX 

t 2 cl (3l— /nfrr/ocufory tnjunchon duol/tditnet 
of— Older dttUning to arrest or attach proprrti/— 
App^tlattUly— Petition to commit uhtle suit jMndin^ 
-^rdtr fAereon after dismissal of suit Isyalify of— 
Imprisonment order of wifAout first ordering al 
tachment illegal An appeal lies under O XLIH 
r I cl (r) of the Civil Procedure Code (Act V of 
1903) from an order declining to order arrest or 
attachment of property for disobedienco of an m 
terlocutory injunction and the Appellate Court can 
on appeal pass tho order which the Lower Court 
should have passed. Where the injunction was 
dieobeyed and the application to commit was put 
ID whdo the suit was pending tho fact that tho 
order on the application was made after the suit 
was dismissed does not affect tho powers of the 
Court to take action for the breach The Court 
can in its discretion order either arrest or attach 
meat of property and is not bound in the first 
instance to attach and then only order imprison 
ment Sum % Kukbi Koya (191G) 

I L R 39 hlad 907 

== 0 Xim r 1 (u) 0 XLL r 23— 

Remand order parsed otherwise lAan under 0 ELI 
T 23 tf oppealihle No appeal lies against an 
order parsed by an Appellate Court remandmg a 
case otherwise than under O \U r 23 of th« 
Civil Procedure Code SIontr^DBA Natit Ciuera 
\AFTT l RaSTTABAV BANDOrADHTA (1910) 

23 C W N 1049 

0 XUn r 1 (w) 0 XLVH 

rr 1 4, ~ 8— 

S e O XLT p 10 (-) 

I I B 42 All. 525 
iS’ee Rehew I L E 45 Calc. 60 
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DIGEST OF CASES. 


( *40 ) - 


CimPEOCEDPPE CODE {ACT V OF ISOS) 

•~<on d 

0 SLHEt 1 (w) ando XLTO r 7 

- ' ■ ■ • .Pmtir opF<(ii /row 

Of?f«r groTitms grcvndt fcr An order graotmi; a 
reweiT laereJj for soScJcot ground ts not Kjppeol 
able An appeal under O \LIII r I («•) agasxut 
an order granting s rmetr is subject to the 
©ona of O SI/V il r 7 Scvdat ilat r Cmwdiu 
hATn bEAi, I ?«* L J 1S3 

— jpjUGl es^intt vrdtT 

ffmnttrg rerieir — iscoj* t>f jvnidtrlim. An applt 
cation for renew was filed witlun one raostb ol the 
date of the order sought to be renewed and was 
allowed An append was prefmtd agamat the order 
granting renew and the Appellate Court »el rt 
-a..ide OQ the ground that the order coeght to ^ 
renewed was really on earlier order JJtld that 
(Jthoogfi 0 EECfl r 1 (le) allows an appeal against 
an. order granting a renew that clan‘s most be 
read with O XL\I1 r 7 by which the grounds on 
which an order granting a renew can be set aside 
on appeal are halted. The Lower \ppellate Conrt 
therefore had no jsnadictioa to set aside the order 
granting the renew Srura Carats CBownonT 
r Ba'^oa Bfrabt Mai £5 t VT h SS4 

O SUV r KlSSSCode a 592>~ 

AppliCoNon /or / aw lo apwaf tn/orma pavpen * — 
AppUeotion rtjtcUd — furtaer appfieationfor Iton 
to foy ccrtirl/« alto frjff/fd— i^eruion 

The rejection of an application made under O 
SU.\ r 1 of the Code of Cieil rroeedure £or 
leare to appeal as a pauper lasottherejeettonof 
theappOAh Itts therefore no cround forre/ect 
ug a ettbsei^Deot application tor permA.S)oa to 
pay the full eoart fee on the appeal Mtiuai 
au& Fatkard Aia r Gahat Au {l*>t8) 

L L B 40 AIL 331 
■ ■ O XL7 er S, 3 nnd »— 

See s 109 3 Fat L J 179 

See Arntac to Psrrr Correa- 

L L. R 42 Mad. 32 
———0 XIV rr 4. " sad S — 

See Cmt FrocEnrrx Cons l’'0S * 
110 AVB O SLV 4 Fat L. ; 198 

— O XLV r S {18S2 Code s 627— 

See VstraTiow ar Sen 

L I. R. 43 Calc 225 

— — — — — — — — TVliero a 

single Jod^e of the High Court sitting as 
Vacation Judge granted a stay of eaccutien of 
a deerea pa ed by a subordinate Court before any 
appeal has been filed but on the f&Lil s a Qrauce 
It would be Add the order was without }i>nsd.c 
ties ruEmorran Sasax r Haegc Lat 

1 L B. «3 AH. 198 

0 XLV r 7 (18S2 Code a. 691) 

See pRivT Corr^cii- 

14 C W K 420 

— 0 XLV tr 10 11 (18S2 Code 

e''5 and 606). 

Set LtarriTtox Act l‘K)3 Arr Iv 

6 Fat 1- 7 39 

— 0 XLV r 13 (1SS2 Code, s «)8)— 

See Pkitt Cor\cn., raacricx or 

L X- B. 38 Calc. S35 


emt FROCEDERE CCDE (ACT T OF l^fS' 
—cos d 

0 XLV r IS aSSS Code s. GJ3)— 

eofJl 

— Porfifion — App'al 

from pret nunary dftfee— -Ippbcabon for ffuyof 
furlAtr Trocttdtngun tte euit 0 \L\ r 13 of 
the Code of CiriJ ProcedoredocE not authorixe the 
staviQgof ptocccdinfra inaniit forpartitioB where 
aprelimmarydeereeijaslecnpa* coandit renume 
to pa s the baal decree because an appeal fiom 
the prelunmaty decree has been filed and is pend 
mg La’ifewcr RinpA r £iahtsuvr Smgh 3 
CLJ 5(JJ refertedto Fan ivAUArv r HaiciAM 
Das L L. R. 42 An. 170 

— — .dppeof fo R»» fy 

in CotiBCif — Sptctal leart ft> oppcoi — Preeirer w*e 
{Ktr S\gh Coe.Ti lias yower to appoirf Jt is eoa 
peleat to the High Court to aj^omt a PeceiTer to 
an estate which is the «nbject matter of an appeal 
for which special leave has been granted by the 
Privy Council Raja Wtoe Aatup* SrsoH r 
Raxj JacnAUSA Krrsi 4 Pat L. i 4S2 

■ ' ' 0 XLV rr 33 ftud 14— 

See Stat ot ExxernoN 

3 Fat L. ; 40 

0 XLV r 15 {18S3 Code s. lO)— 

See i*T7*s PATrTT (Pat) ct. SO 

8 Pat L.7 6S4 

. .ii.i.r;,, Pniy Councif— Pcafor* 

afiono/propcrfyptrdinjappcoffallc PrirjrCoMwci* 

— Frofftfure The word execution as u ed m 
C r 13 WSJ intended tocoTTr caseofre tt 
tntioD ns well as a ca e of ealeroemcut of a decree 
fo»po e «ion t>l the Ilka yavedfot the first tune 
m the ease on an appeal t oH>s Majesty m Cooncif 
and a person who desires to obtain execution cf 
any kind whether hr way of restitntion or other 
w« e must appJr in thefirst instance to tho Court 
indicated by r 15 A decree was passed bv the 
High Conrt 3~arn t B who appealed to the 1 rtvy 
ConneiL Dnnng the pendency of the appeal i3 
and others obtained po- c ion of the propertv m 
suit fromP ThepMTyCounciIreversedthedecree 
and R applied to the Subordinate Judee tore tore 
bun topo session ot thopropertr and filed a copy 
of the printed indgoent of thwr Lord bips of the 
Pney Council in proof of the fact that the jiids 
ment of the Rich Court had been reversed /7fW 
that the application should have been made to 
the High Court and the Subordinate Judge could 
not entertain it fltM further that the Snbor 
dmato Judge was not entitled to take any action 
on the printed copv of the judnaent of theie 
Lordships of the Priw Council without proof that 
an Order m Council had followed thereon 
Daxooau Das r Bnu Lal (1915) 

L L. R. 37 AIL 567 

■ — Order »b Covrexl ex 

ecufton t>f~On'lg rJiuse yrrsons {or tAetr rrpreiei' a 
flew) wSo 7are moJe an oppf rofies vrdrf r IS 
are e»t tied to apply fca tXttvUOn a/ an order in 
Co.(RCif Where eererol per*on» tued together to 
eecorer pos essicn of separate pe iSc shares of »a 
ejmaU share which had leea wrowlv folj for 
arrears of GoTemiarot revenue and the suit was 
aveatually decided in their favonr by an Order m 
Couscii. Beld that an apphcAtion under Order 



{ on ) 


DiaCST OF CASES 


( 042 ) 


CIVIL FROCEDURE CODE (ACT V OF 1608) 

^ a i 

0 XLV r 15 (1882 Code s 10)— 

rontj 

\L\ rule lu made by some ot the pUntiS? did 
not entitle all ol t icmto apply forexci.utiOQ to the 
Court to «1 ich tho Order in Coud<i1 tras sent for 
esecuUon Prior to the pawing of the Order m 
Council proceedings for tho partition of tho fjmofi 
■hare were completed by tho Collector This fact 
was not brought to the notice of the I rivy Council 
and t beorder declared tbeplaintifls right torecoTor 
the apeciGc separate shares claimed m tho plaint 
lltld (bat the plaint ifla WGronorerthoIcss entitled 
to execute the order with reference to tho estates 
or interest snbstituted by tho partition for the 
shares onginalJv claimed in the suit Msoabaja 
S m PtUEaUWAB l*BAt:AO StVOIl t RaI UaU ATII 
Gozkxa 2 Fat L 3 496 

2 — ■ ' Order in Counct/ 

tzeeittiono/—-LinnlalionAct{lXofig0S) Sek / 
Art 1S3 — Jttmtr After seTeral attempts to 
enforce an Order in Council dated tho 23th No 
Trmber 18M thodecrcc holderapphedtotbelligh 
Court on the 2nd December 1007 under e 610 of 
the Cods of Ciril Proeeduro 1833 Tbs High 
Court ordered notices to bo issued but there was 
nothing to show that this order was complied with 
Oatho luth August 1010 thsHigh Court passeda 
formal order transmitting the Order in^Council to 
the Lower Court for execution This appbcation 
was dismissed and on the 22nd January 1916 
another application was male IltU that the 
order of the Hieh Court dated the Isth August 
1910 didnotroTiTotbeOrder in Council witbmtbe 
meaning of Art 183 ol heb I of the Limitation 
Act IJOS and that the application was therefore 
time barred TBicxnAU Dzo Naraxah boioiit 
Dasbi Missbb 1 Fat L. J 885 

0 XLV rr 15 and 16 0 XXL 

t 16 85 37 38 and SO— 'Prmj Conned order of 
IransmxlUd to the original Courl^Eteeulion—Ap 
plicaliontotheonginalCoTirt — Appfico(ion6y(rans 
/tree of the decree — Compelenei/ of the original Court 
to entertain appl cation — Potter of Attorney con 
etruction of t^bero an order of ilia Majesty m 
Council was transmitted under O XL^ r lo of 
the Civil 1 roceduro Code by tbe High Court to 
the District Court as the Court which passed tho 
first decree the latter Court has jurisdiction to 
entertain an application made by an assignee of 
tbe decree under O X\I r IG of the Civil Proco 
dure Code to recognize the assignment and to 
allow him to execute tho decree It is establish^ 
law that a 1 ower of Attorney roust ho construed 
strictly WTien an agent has a general Power ol 
Attorney to act m some business or series ol trans 
actions ho may be assumed to have all usual 
power* including the power to transfer decrees 
I alantappa Chettiar v ArunocAcf/a CAcfftar S3 
Mad L J 695 distinguished Ksisbka Bboo 
rATHiDEOt Raja or ViziAKAOBAU (1014) 

I L Fs. 38 Uad 832 
O XLVL r 1 (1882 Code i 617)— 

Set 8 141— L L. R 38 Tff ad . 353 
■ 0 SXVL r 7 — OouTtofSmallCausti 
insfifulion o/suil in before Judge not Aarinp Small 
Cause jurisdiction— Disposal o/ svcA suit os a tmatl 
rouse eysucressor in p;?lceAonnp jurisdiction to try 
sucAevifs — Jff/erenee under 0 XLW r 7 juris 


CIVIL PROCEDURE CODE (ACT V OF 1908) 

~-co>id j 

0 XLVI r 7 — cohW i 

diction and poieers of Utgh Court in A suit valued 
at Rs 90 was instituted in tho Court of a Alunsif 
having Small Cause Court power up to Rs 60 and 
was registered as an ordinary suu Before the 
salt came on for hearing the Munsif was succeeded 
by another Munsif who had Small Cause Court 
powernptoRs 100 llotriedthosuitasa Small 
Causo Court suit and dismissed it Tbe defendant 
moved the District Judge who made a reference to 
tholIighCourtunderO \LVI r 7 onthe ground 
that the Munsif had no jurisdiction to try tho suit 
aa a Small Cauio Court suit Held that on such 
a reference the High Court has full power to con 
aider the matter on tho merits in each case and 
may in the exercise of its discretion discharge such 
a reference oven though in strict law the suit 
shonidhave been tried under a different procedure 
Pabsi bswabi Dassi t Jaoat Chandra Dass ( 1014) 
19 C W N 900 

0 XLVn r 1 (1882 Cod s 623)— 

Appeal I L R 42 Calc 675 
flee Appeal to Privy Copxca. 

I L R 41 Cwlc 734 
fl e CrviL Pbocbditeb Code 1903— 

0 XU b. 27 I L R 42 C-R C75 
0 IX B 9 1 Pat L J 547 

flee Land AegursmoN Act t 63 

5 Fat L J 253 
Be Practice I L R 44 Calo 28 
flee Beoeiveb 14 C W N 183 

I L R 41 Calc 809 
flee Rsl JuLicATA 2 Pat L J 313 

flee Revisit 5 Fat L J 84- 

I L B 44 Calc 1011 

See SuAU CAcar Court Suit 

I L R. 44 Calc 690 

1, Ex parte decree if 

may be reviewed on the ground tkat defendant had 
fuffieient came for not appearing — ^flimimtion The 
fact that a defendant against whom an ex parte 
decree was pa sed did not apply within tunc under 
O IX r 13 Civil Procedure Code for a revival of 
the case u no bar to bis applying for a review of the 
decree under O XLVIl r 1 of the Code on the 
ground that he was prevented by sufficient can e 
from appearing at tho hearing Paj Aoraiii 
Puriait V 4n<iRya Mohan Phandari 1 L P SO 
Cole S93 nhedoB. CBATNARACrSAiUr Raupal 
llAifJTa(1811) 16 C W N 643 

2 Order eetting tuide 

tale alleged to he tnadehy eoment of partieo~Deeree 
kolJer alleying that order made in Ats aisence— 
Pevtew »/ may he granted IVTiere a sale m execn 
tion of a decree was set aside upon t{ie strength of a 
petition of compronu e to which the decree bolder 
was alleged to be a consenting party and the 
decree holder subsequently applied for a renew 
alleging that he was not present at the tune when 
the order was made and that as a matter of fact 
what appean to be a consent order was in essence 
an ex parte order Held that it was open to the 
decree holder under these circuinrtancea to applv 
tor review under r 1 O XLVIl ol the Qnl Proce 
dura Code Hakhioib « Basdeo Sam (1911) 

17 C W N 631 

\ 
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CIVIL PROCEDURE CODE {ACT V OF lOM) 

— c</n(d 

0 XLVH r I (188'’ Caie s 623>— 

canii 


CIVIL ysOCEDOHE CODE (ACT V OF 1808 J 

— coned 


0 XLVn r 1 (1882 Code s 623}— 


3 — Jif-vitto o/ 

mtnt — SkiJ dismwed for aant of necettarv notice 
<M v.eU as onOitmerits — Oround of Tmetoiovchtng 
the merits onl'f A gait «gaJD9t the Conrfc of TTgr^ 
Was dismissed on two grounds {j) that the notice 
given by the pUintiff under the Court of ll«rds 
Act was defective and (u) that the ploinUff was 
lUegitimate An application -was made for review 
of judgment on the ground of discovery of new and 
important emdenoc on the question oi l^itiiaacy 
ffeld that the application was properly digmiase^ 
inasmiieh as tho decisiou on the ijuestion of legt 
limacy on the reception of now evidence woiDd 
not lead to the nsodificatiOTi or setting aside of the 
origioal decree Mahabir Peasad t Thk Cot 
tKcrron o? AttARASAP (1914) 

I L R 36 All 277 

q — — — Reiieto peliltm — 

Sahts^a nt filing of appenl—Junsiliehon of Court 
to hear r<vi u) jirtUioa ii not (alen auoy hy app&il 
subsejuenlh/ pled—Pmtiict An ap^ication for 
review of judgmoac was filed >n a District Court 
and a rule ni« was wanted Tlio partv auhse 
quently filed an appeal m the High Court The 
Di tnct Court reje ted the review apphcatioo on 
the ground that it could not proceed with the 
apphcatwii as an appeal was already /jJed The 
appliaant ha-nag applied to the High Court IJeJi 
eettiag aaido the order and directing the District 
Coiui to dispose of the application on the merits 
that there was no express provision in the Civil 
i^ooedure Code which Fendeted the application 
for review mcoapetent on the mere pccaentation 
of aa appeal by the eamo oarty ai »ot eubaeaaent 
time ChenTia Refidt v Peddaobi Jieddi I L P 
Si 3/od 416 followed Narayaw Pott03K<mAH 
t Laxmibu (1014) I L r 38 Bora 416 

5 — peineur of fudg 

metU — Adducing of further eiidenee not su^cien* 
ground An application waa made to « District 
Judge for a review of ins order that a certain pro 
party was not the property of an inaolvent He 
ground upon which the application was in sub 
stance made was that »1 another opportunity wo* 
^iTcn to the applicants they would satisfy the 
Court that its former order was wrong Held tEiat 
this was not a sufficient reason, for entertaiiuog 
the application within the meaning of O 'XliVU 
T 1 of the Civil Procedure Code Bisda Prasad 
o Rachoutb Sahan (1915) I L R 37 AU 440 

6 , , . App/«rttio» for 

rnneip—LiMilalton — Jurisdiction to ewfertaia 

Where the Ju<^:c liaving decided to modify tho 
decision of tho first Court erroneously passed * 
decree dtsmtsaiQ'^ tho appeal but later on on the 
application of the landlord modified the decree 
and brought it m confonnity with his yndgnjcnt 
without notice to the tenants and on the tatters 
appeal the High Court directed tho Judge to 
restore his previous decree leaving it open to the 
landlord to apply by way of review and m pur 
snanco of the High Court s order the eueeesaor »» 
office of the Judge restored the previous decree 
of his predecessor and liter on entertained an 
ippt cation for review made by the landlord and 
purporting to act under a. 151 of tho Cinl Proce 
‘u o < 1 paa e<l a decree dlsallowng the eusi^ 

H fx m tted the tenants to approprute 


tho timber trees Seld that tho order to 
reviewed was the order passed bj the judge 
pursuance of the High Courts direiftions both 
regard to the limitation applicable to and the 
jonsdictton to entertain the application for remew 
OoHAJ a Rijw JvPAsuo-vi SnrasA iUs 

DHATA ( 1915 ) 19 C W K H 88 

7 Pgvteur of decre* 

Mt appalled against On a proper construction o* 
0 XLi\lJ r 1 (J) tho decree mentioaed therem 
means a decree from wluch no appeal has been 
preferred by tho applicant for review himself 
That there » no implied reference to 0 XLI r 4 
O XLVII r 1 ( 2 ) the effect of which is to 
restrict the right which would otherwise be pos 
sessed by one defendant to apply to review of 
judgment notwithstanding an appeal by a co 
defendant The law in effect is that a defendant 
who has not lumsclf appealed may apply for a 
renew of judgment notwithstanding the pend 
oney o an appeal by a co defendant erc^>t ja 
two contingencies namely first where the ground 
for review is identical with the ground of appeal 
and aecoitdly when ns respondent m the appeal he 
can present to the Appellate Court the ca e on 
which he eeeU review Ceakdra Ivawto Bhatta 
oitAit/A o LAysrotrAW Ciuvcka CirAffBAVturr 
(WW) 31 C W H 430 

8 ' ■ Appatlandappli 

cotton for retieu/ filed by same parly — Appeal wtX 
draum-^uritdietton of Court to enlcrtaiti appheatton 
for revteio not ousted As appeal which has beoB 
withdrawti mu<t be treated aa if it had sever beau 
presented within the neaniDig of 0 SLVXr 
r I of the Code of Civil Procedure .Aamasjia v 
Dharmo } h R S& Rom C 2 S referred to A 
party to a suit filed an appeal against the decree 
and thereafter an application for revi^ of jndg 
raent After tho review had been Bled (ha appli 
cant withdrew his appeal Held that the fact of 
ait appeal having been filed and withdrawn was 
CM bar (0 (ho heanng of the application for roview 
Partab Sxngh r Jasvyanl Stngh 1 L P ^2 All 79 
In the fruitier of the petition of Nani Hishore, J £i R 
32 AU 71 end Fandu V Det^i I L R 7 Horn, 
ZS 7 referred to PauFbasadv AsaRak 

I L R 43 All 283 

9 — — Must be read as 

in Meelf iefinUiee of the limits wifbin toftich rewew 
IS pemnUtd and reference foyirecliee under former 
and di^crsnl etaJutes i* mul ading The words 

any other sufficient reason jn 0 47 c 1 mean 
a reason aufSeient os grounda at least auafogous 
to those specified immediately previoualy that 
» fosay to excusable failure to bring to thenetire 
of tho Court now and important matters or error 
on the face of the record Crponon application 
for revjovr the Court cannot proceed to deal with 
thecaacontbementa as tfonan appeal Ciihajju 
Pam» NgisiiP C) S 8 C W H eBB 

10 JieviM of judgment 

—Decisions ejftr judgment sought to he reviewed— 

Hew and imporfanl malter The plaintiff futf 
toted a eiiit for ejectment The defendants pleaded 
that they were tenants of the plaintiff The Vumsi 
ordered the defendants to got a declaration of 
their tenancy The Assistant CoUeetor declared 
them to be tenants and the Monaif thereupon dis 
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CIVIL PROCEDURE CODE (ACT V OF MOS) 
0 XLVn r 1 (18S2 Code s 623)— 


mi the suit. On sppcsl howercr the Com 
mi dinner set n i le th oMer of tlio istant Col 
lector and this leeision upheld In tlio Board of 
Recenoe The plaintifT then eppliel mthin 90 
d»T9 of the deci ion of the Board of Recenuc for 
TCTieir of the 'Inn ifs juJ m nt lltH that the 
jnlmicnts of the Comtnniioner an I the Board 
were new and important matters withm tho 
meaning of 0 \I ' IT r 1 of the Go<le of Civil 
Procedure II Pii on /j» 5^ ii ubii)* v 

3Iti}udn IIP 13 Poin. 330 and II omirn //ort 
T Hart rti/al I L. r 3i Uom /’f referred to 
P\uL.\Lr Kjlka Pnastn (1911) 

I L R 83 AU 563 

0 XLVn, rr 1 4— Pmew of jiutj 

went upon frtsh ertJtnee — Suffleient rtatons not 
$^own vA j the evtJ jite icru not p oiaetd at trtal 
Where no suflieient reasons appearM on the affidavit 
upon which an application was made after judg 
ment, for a re hearinir upon additional cndcace to 
ahow wh;* the proposed new endence was not 
timeon ly snbmitted IltH that the apidication 
was properlv rejected. SittvauKoarPA Basapra 
SirrcTBE e Revappa (lOlv) Ifl C W N 762 
Review I L R 47 Calc 668 

O XLVn r 1 0 XLI. r M— 

Conttnl€‘tr*t cUaxnti b;/ fraud uUtny aude of— 
InktrtnljuritdteUonofCourl — ^hcA decree t/<an6e 
srltttii on review — Court fit \ decree passed bv 
consent in an appeal was set aside on an appbcation 
bjr the respondent under 0 \LI r 10,CjvilProce 
dnro Co le tho Court finding; that tho appellant got 
the semce of the notice of the appeal suppressed 
anl had a false fraudulent tolufelauma and a 
petition of compromise filed and that the respond 
ent came to know about the compromise decree 
only after process m execution of the decree was 
taken out lltld that 0 XLI r 10 had no 
appbcation to the case but the decree could be 
set aside on renew under 0 \LVII r I and the 
Court had also inherent jurisdiction to set aside 
the decree That it is an inherent power ol every 
Court to correct its own proceedings when it has 
been misled and the order of tho lower Court 
should not be s t sside merely because it was 
passed under a wrong section That as the order 
could be summaiil} set aside bj tho Court no 
court fee as on an application for roview need 
have been paid on the application innoda Dfbi 
T Sfeienson 22 J} Jt 290 Baton Gowda ▼ 
CAurcAijiri Oowt/a I L B SiBam 40S relied on 
Oalab Kotr \ Badt1ia\ iluAadiir 13 C W y 
1107 sc 10 C L J 420 referred to Peaht 
CnouDHcnY v Sowoo Dabs (1914) 

19 C W K 419 

0 XLVILr 2 (1882 Code s 623)— 

Judqt tc7o did no< decide eoee but stgncd the decree %f 
majenleTtainrex-itwappheationunderr 2 — Judge 
teho passed decree mecnini; of — Reiieioyranfed 
oil/outnoficebydud^e tcAodecidedcasef/aBfAorises 
Judge who stoned decree to entertain reiiewapplica 
/ion An application under 0 \L' III r 2 of 
the Civil Procedure Co lo for a renew of a decree 
upon some grounds other than the discorcrv of 
DOW and important matter or endenco or the exist 
cnce of a clerical or arithmetical mistake cannot be 
made to Julge who signed the decree but did not 
trntc or deliver the jud ment in a cordance with 


CIVIL PROCEDURE CODE (ACT V OF 1908) 
— eontd 


O XLVn, r 2 (1882 Code s 623)— 


which the decree was drawn up Tho expression 
tho Judi’c who passed tho decree m r 2 O 
\L\ II Civil 1 roceduro Code means tho Judgo 
who decided the case an 1 not the Judge who merely 
signed a decree after sati3f>mg himself that it has 
been drawn up in accordance with the judgment 
delucrod bvhii predecessor andthofact that the 
former had granted an application for review 
which was set aside on tho ground of the order 
barm" been pis od without notice to the other 
Bide did not authorise the latter to entertain tho 
application TA«rjuDDi8irpiKiit SatyaSankau 
GnosHAL (1916) 20 C W N 391 

■ — IVhero an order of 

remand by tho High Court directed tho Lower 
Court to ascertain the rate of rent payable for the 
vears in suit Held that tho decision of the rate 
of rent by tho Lower Court did not operate as 
Besjudicata as regards rent payable in other 
year* Kisnsv Deyal Pat t Mcssavat Kclpati 
kOEit 3 Pat L J 372 

0 XLVn rt 2 7 sub r 1 cl (1) 

— Iletieieo/orderteilingaside sale bv another officer 
—dppealpfltreonfirmalionofsale i/{issuA/rs/fnof 
order not appealable Where an application for 
review of an order of a District Judge upon a 
ground other than the discovery of new or import 
ant mattcrorevidence or the existence of a clerical 
or arithmetical error was owing to the absence of 
tho District Judge received by the Subordinate 
Judge who also directed notices to issue to the 
opposite party and the District Judge himself 
passed several orders in the case relating to the 
postponement of theheanngandanalogousmatters 
out died before the case could be heard on the 
merits and the review application was subse 
quently granted by the successor m office of the 
District Judge //eld that the order granting tho 
review was in contravention of r 2ofO \L\lIof 
the Civil Procedure Code and should be set aside 
Where an order setting aside a sale was set aside 
on review and the sale confirmed //eld that an 
appeal against the order passed on rev lewpreferreu 
ailerthesale was confirmed wasnot incompetent 
An appeal against an order granting a renew would 
lie under sub r 1 of r 7of O XL' Ileven where no 
appeal would lie against tho final decree disposing 
of tho case SnvMSss Ali v Jagawatb (1912) 
17 C W N 403 

0 XLVn T 4 (1882 Code 626>— 

See ArrEvt I L E 43 Calc 178 
6 Pat L. J 625 
See LniiTATiov Act (I\ or 190S) 

8S 5 14 I L R 42 Bom. 295 
Sre Peview J L R 41 Calc, 809 

O XLVn, rr 4 7 (See 1882 Code 

ss 626 and 629)— 


See ArPEAi. I L. R. 42 Calc 433 
I Ii. R 43 Calc. 178 
See Review I L R 42 Calc 830 

0 XLVn r 4 0 XU. r 11— 

dppeaffunimarilyd smisted— 4ppl eat onforrer etc 
i/ may be oranUd w Ihoul notice to reepondfnf— 
Practice — //ear ng of appeal if to he restrieUd to 
yroindt on irAi "Turd — Bengal Tennnci/ 



( H7 ) 


DIGEST OF GASES, 


( 9<a } 


CTVIL PROOEOGRE CODE (ACS’ V OF 1908) 
; 0 XLVn r 4 0 XM ^ H— 

COtHd 

Acl{\ni<,/lSS5) is 22 55 155 ICJ 1S7 The 
practice of the Court allowing appbc%tiona for 
rOTiew of orders distnisemg appeals under 0 TLI 
T 11 of the CiTi) Procedure Code to be granted 
Without the issue of anyoolicctothe rcspond«nlB 
is in confonnity with the law and ehould not bo 
departed from tremble The Division Bench 
which granted tho review can alone consider the 
propriety of the order previouaij made aod ei ihcr 
xnaintaiD or vacate the original order of dismissal 
Semhle An order granting a review of an order 
of dismissal under 0 \LI r 11 without issue of 
notice to the respondent if contrary to law is 
not a nuUitj At most it « one made irregnlatlj 
or with material irregularity in the exctcise of 
jurisdiction possessed by the Judges and cannot 
be Ignored or vacated by tho Bench heanng the 
appeal When an application for review of an 
order of diamiaaal under 0 \E1 r 11 sa granted 
the heating of the appeal cannot bo restricted to 
the groands n-feicb were made the basts of the 
appbcation for revtew JaNAEfSATn HOBE t 
PBiBiiASirijDASi(l915) IS C W N 1077 

0 XLVn T 6 (1882 Code » fi27>— 

AfPheahon for revietc *cord by one of a BencA of 
(wo -Jadget the o<fter gone on a monlhtJeaie 
. — JtiftsdichoR — Appeal vndtr the LeUtrt fatenl 
lyhero one of « Beach of two High Court Judges 
who had disposed of an appeal having left the 
Conit on a month cleave an appbcationfor review 
of the judgment was heard and dismissed by the 
remaining Judge Heli that the learned Judge 
had no jUficdietion to ditposo of the apphcstioo 
by reason of r G of 0 XLv It of tho Civil Broce 
dure Code and an appeal lay against that order 
Jaoat CnaKOBA AcnatiYA v hoxstak Cboban 
B nASTACKARTA (1917) 22 C W N 650 

0 XLTO, r 7 (1882 Code s 62-9)— 

8it O XU n 10 S L R 42 Ail 62S 
See 0 XLIH r 1 1 Pat L J 193 
Set ArrsAx. J B R 42 Calc 433 

1 — — Riftrente by 

J)ietriet Jadge of case tried by Small Cavse Court 
S Xld Oxxil froeedUTt Cod'e~S Si Small C'avit 
Courts Act {IX of JS87 ] — f flUr/erence lyBxgk Court 
an yueslion of fact Tbo plaintiS brought his suit 
m theConrt of Small Causesfor recovery of dam ages 
against the defendant nho was said to have held 
some land under a contract to tabe half tbc pro 
cecds as remuneration for his labour and expense 
The Small Cause Court found that the defendant 
was a Ber\ ant remunerated bj tho receipt of half 
the produce and decreed the suit On A reference 
by the District Judge reeomiseadiDg the setticg 
aside of the decre e of the Small Cause Court Jrtdge 
cn the ground tl at tbc defendant sbouid Lave 
been beld to be a tenant a^amai whom the emt 
could not bo entertained Iltld that tb* Court 
of Small Causes waa a Court eubordiaate to the 
District Jodgo and O \LMI r “ contemplated 
a reference bj the District Judge of cases 4ried 
l> such Court That la cases pf xerision najer 
a 11 i ivd Procedure Code or under e S^nitbe 
‘'Wall ( au«e Courts Act the High Court docs not 
gen a{{y interfere with findings of fact ornved at 
. J Court if those proceedings are Supported 

>e o , hef re the Court Iio case having 
1 ad out for intcrfvrcRre on a tjucstion of 


CISriL FROCEDTIRE CODE (ACT V OF 1908) 

— CO fd 

0 XLVn r 7 (2582 Code s 629}— 

tonld 

fact tbe> reference was discharged HaTAV 
BePAStt niBA JAt S%bKAr (1910) 

20 c w N mo 

g JIrticw of judg 

meiif — Appeal from, order granting of reiteto — 
Orouvds of appeal In an appeal under 0 iLMI 
t 7 of the Code of Civil Procednre 1908 from ao 
order graatiBg an appheation for renew of jadg 
ment theappwantJsstrictlybnntedlothogrounds 
set forth m tho rule KnersaED Atau Khav c 
ItASMAT tJLLAJT KhaV (1917) 

I b B 40 AU 68 

0 FLVH - 8(1682 Cod s 830}- 

JXecree of Division Dench of High Court of tico 
Jvdget found erroneoius platntt^ more than 

he clamed — Apphcaiion for amendment before one 
of them~JurtsdKiion 0 } single Judge to amend 
decree— Court in prenfinp apfhcalKsn for reiieto 
tf bound to reiiear tchole ease Jtehearfng of case 
by tingle /udge vntiout uvfhonty front Chief Justice 
■^unsdtetion An application for amendment 
of a decree made in favonr of the plamtiS by a 
Division Bench of tho High Court of two Judges 
was moved by some of the defendants before 
one of them (the offier Judge haviof left the 
C^uH) and a Rule was issued on tho plsintiA to 
obow cause why the decree sbotiid not be set aside 
or emended or why such other order should sot bo 
made os might seeis Ct 00 the groued that the 
decree purpoifed to give plaintiff a relief net 
claimed by him The Judge made the Rule ah 
solute and then in tejms of r 8 0 XL^II 0 B 
O proceeded to tehea- the case with the result that 
the jud^ent and decree of the Ditmios Bench 
were amended Tho plaintiff appealed against 
thia last decision Held {Per Jeseiks C J and 
K P Cns.TTrrjrv J) that in the absence of an 
ord-'f by the Chief Justice authonsing the learned 
judge alone to sit for the hearing of tho case his 
decision was without jurisdiction Tho cave 
tbereaftw was beard before the Rc^nlar Bench the 
Judges whereof refused to tebesf the whole case 
and confining themeelves to the point of amend 
ment only passed a decree amending the jodgmeat 
and demo Borne of the defendants having ap 
phed for review of tins Ust decree on the ground 
thst the learned Judges should have reheard the 
whole appeal htU that the decree of tho Division 
Bench stood omended as soon as the Rale to 
amend it was made absolute and all sabseguent 
proceedings were snperfiuoua. That as the la t 
decree the High Court only RfBrmed that order 
it was not neeea'ory to set it aside Per Mookeb 

J R 8 of 0 XL\1I of the Civil Procedure 
Code clearly leaves it optional with the Co^t to 
determine whether when a review is granted tho 
case should be reopened m part or in its entirety 
Goua BtiJTDAB BnoiwiiE v I AtcuAt Raj BnowsitK 
(1910) 20 C W H 1165 

O XLVm; r 9 — Pcvtctc of judgment 

—Second appheelion /or miria — PracUce. Semhle 
That there IS nothingm the Code of Civil ftocedaro 
whieh preveits & eccond application for review- 
being made after a previous application for review 
ho* been made and roiected. hidiinda JUitn Jtlondat 
V lUota Ikolh Bhaiia J L P lo Cole *32 re 
felted to Falua 1 JiATJiimA. riusAxi (IDIC) 

I t R 38 All 280 
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CIVIL PROCEDURE CODE (ACT V OF 1908) 

— <0 id, 

' — Sch II S( ArBiTPvTio> 

■ — ■ - Pefcrtnee e/ «uif lo orti 

tration by Judy and tieo olhfrs as arbitrators — 
Airard — Dfcrfe «n accordance lAcrevilA — fmattty 
c/ drcree-~/‘e/crenee tc'idfer under second ec/rdule 
^Prveeedtn/' crtra eur'um cvrtce — Adjvstmeat of 
tvitundrO X\lll ( iii{ Proctd rt Code Ion 
sent d eree \ irl mcc oJ a pendinc euit to 
•ibitrafion hv the rre«iding lodge along with 
ethers as arbitrators is not a refereneo under the 
eecond rehednle to the Cinl IVoeedure Code but 
Is a extra curtum ciina and a decree 

passed in aecordanee with tbeir deci >or ahonld 
be regarded as a eon«ent deeree not subject to the 
pron ions of the second schedule and Is there 
fore final. \on;appa r \an}apjin 23 V L J 
2S0 and Praydaa v Gxrdhardas I L It 2C Bom 
76 followed It is nndea table that a lodge before 
whom a ease is pending should associate himself 
with other per ona as an arbitrator Cittwa 
VtxxaTA onNsrcKEWf t ENKATASAsa Naicken 
( 1919) 1 L R 42 Mad 625 

Sch H para 1 (1882 Ced s 5C8>— 

— — — Avard Pelerenee by 
parties int rested Defendant who did not appear 
not joining ^ alidity of reference discus ed 

14 C W K 420 

■ ■— ■ — " Btlerenet to arbitra 

hem by tom* only of the parties to tie ml— Ex 
parte dekndant not a party (a (A« f</«r<»tc*— Pe/cr 
CTce Khith r ttt/id airarif — Decree cahdilj of — 
jurudtetton of Court to male a reference — Party 
intere I d tn anipy of Where a suit was referred 
to arbitration at the instance of some of the parties 
thereto but a defendant against whom relief was 
claimed in the plaint who was ex parte in the 
nit did not join in the reference though he had 
an interest in the subject matter of the reference 
and a decree seas pa ed in accordance with (he 
award of the ntburafors Held that the Court 
had no jun d ction to mabe the order of reference 
under fcch II r 1 of the ( ml Procedure Code 
that the decree was inralid and should be set 
aside snd that the suit should be proceeded with 
on the merits. If a person is ex parte in a suit 
he does not thereVr ceaio to be a party mtercsted 
in the reference Jahar Das v Keshab 2>co 1 L 
It 10 All 657 and r<nlfiiona/Aa Jyer r lattha 
hnga iludaUar 18 21 L T 371 diseenteil from 
Cmja r Karat 27 C L J 030 followed Potita 
Pavana Paxda t NARAsnoA Pamia {1919) 

ILF 42 luSd* 6C2 

■ - — — A pardanashin lad} 

and her two sons STcre defendants to a suit An 
agreement was said to hare been made by the* 
parties to refer the matter to arbitration and the 
Court made an order of reference Tho agree 
ment to refer so far as it purported to bo mado 
by the lady was signed by her pleader to whom 
a gomaala bad given a lulafn/namo Tho twlofirr 
nama however did not contain a poner to refer 
tho suit to arbitration though it contained powers 
to filo petitions of compromise and so forth 
Held that the provisions of pan 1 of Sch II 
to the Cml Procedure Code were not complied 
with in the ease of the female defeBdaut who 
was undoubtedly interested in the natters in 
difference In tho suit along with sons The 
provisions of this pingraph must be stnetly 
complied witb in order that there may be a ralid 
reference Romjitcon Pom v Koli CAsron iSinjil 


CIVIL PROCEDURE CODE (ACT V OF 1808) 

Seb n tara 1 (1682 Code s 506)— 

I I r ‘'0 ill 429 {1907) Seth Dooley Chand 
V Vainvji Ifu aji 2f C II A 3S7 {1916) and 
6injflA<i/&v AniKiiifl/ 2rC / J 330 {1917) 
referred to An appeal lies in a ca e where the 
reference it elf is impugned for want of consent 
of tho parties interested FaNiUDRAVATn Poyv 
Dwatka Nath Pot 25 C W N 832 

Sch II para 5(1882Code ss 507ana 

610) — Arhi/rofioii — Jlefusal of arlMrator to act — 
Appointment of fresh orfiifnitor by Court — Notice 
The authority of a Court to appoint a fresh arbi 
tcator in the place of one who hsis refused to act 
docs not arise unless and until the Court has 
served on the non applicant party the notice 
required by paragraph 6 ("I of the second schedule 
to the Code of Civil ^ocedure 190S Annul. 
GnARts Din Dayai. (1919) I L R 41 I'll 57*’ 

Sch n rr 8 and 15 — 

See Arbitkatioit 4 Pat L J 266 
I L r 4S Eom 1071 

Sch n para 10 (18'52 Code s 518)— 

See Asbitiutioy I L R 43 Calc 721 

— ■ tch n para 11 — 

- . .drjifrofwn— 

to arbitration on condition that etrlain edjvilmenta 
ahwil not be Mlrn into conaideralien — Ad)uatment 
diS*^ nee betvten trealiny aa as oceount stated and 
ea a mere odmwnon— ^(fniiasiStlify of doeumenU 
tn support of portitular tiemi though e/eludcd aa 
emitnee of a general reftlfmen/— Arjifrafor mu 
conduct o/— Ettdcncf honest thoi gh »ni><al»n admit 
aion of a document by an ariiliator m oolnfion of a 
ruleof ettdtnce introitveed pro 2oc iica The defend 
ant m an action brought to recover rcrtain sums 
claimed by tho ploinfilf under a mortgage and two 
deeds of further ebargo consented to the suit 
being referred to arbitration on a condition which 
was embodied in the consent order referring 
the ca e to arbitration to the following efiect — 
And it 13 further ordered that the sail arbitrators 
do proceed on the bssis of there having been no 
adjustments and the adjustments relied upon 
by the jlaintiff m this suit shall not bo taken into 
consideration. The arbitration proceedings were 
carried on b fore arbitrators appointed for the pur 
pose and afterwards before an umpire and in tho 
course of the proceedings the umpire m spite of 
the defendant s protests admitted one of tho ad 
justment in evidence as proof of an admission 
by tho defendant that a certain item of Ra 1 300 
meludcd in the adjustment was due from him to 
the plaintiS Preiiously tho other of the two 
adjustments bad been used b} the plaintiff with 
out protest from the defendant lo prove one item 
therein The defendant protested and a ked the 
umpire to submit a special case for the considera 
tion of the Court under clause 11 of tho Civil 
Procedure Code The umpire doubted whether 
that elau e would apply but postponed further 
consideration of tho item in question lo enable 
the defendant to move the Court if so adnsed 
for leave for the umpire to state a special case 
The defendant thereupon, purported to put an 
end to the umpire a authority and refused to go 
<01 with the refereuee which ueverthelres was 
proceeded with before the umpire ex parte and aa 
•ward made the passage in the con 
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—coiM —caitd 


— Sch II para Xl~conid 

sent order quoted atovo was reasonably susceptible 
of two constructions that jt was cither a particular 
and specific follow upon a general e^ciusion of 
all adjnstinents $uo adjostmcDts or as contended 
bj tho defendant & atcpuiation that certam dora 
ments containing the adjustments nhonld not bo 
adtnittcd in cTidenco for an\ purpose and that it 
was possible to admit a document aa evidence in 

S ort of a particular item and at the same time 
ide Jt as evidence of a general settlement 
further th-it if the defendant a contentions were cor 
rect the stipulation relied on was a ruloofevideaca 
introduced wo fiac t ice and that the hone t though 
mistaken amission by the umpire of & document 
in violation of that rule would not bo a gradnd for 
setting aside the award and that tho defendant a 
conduct in nrjecting the umpire s offer to adjouni 
consideration of the item under discussion m order 
to give the defendant an opportunity to obtain 
the Courts leave for a statement of tlie case and 
in deciding to withdraw from the rtfereocc with 
out the leave of the Court was incorrect AtSRa 
salt Essaii(lOlJ) 1 L R 3S Hum 

Srh II p-ta *2(1882Code s 506)— 

4rtdlr/i/»>n — yittord-^fericof Mwiule «n auard — 
Commissioner appotnUd to eiowiin tUe av.anl — 
Jiej»rt 0/ Ihe mrned by the Court— 

Court pfl-Ming ti decree di^ereiK /roin the atard — 
Frflcfwc — Froetivn The matters m dispute in 
the SRit were referred to arbitrators who made 
their award. Both parties filed objections to the 
award On an apmication being made ba the 
parties to amend the award on the ground that 
there were cettain clmoa! errors the Court tiaued 
notice to the atbitratorv to rectify the award 
un^r paragraph 12 of the ‘’ccrnid Schedule of the 
Civil Irocedure Code The arbitrators considered 
the o^ections and submitted their opimon regaid 
tng the alleged eicors The Court thereupon 
made an order appointing two Commissioners to 
eiamiae accounts made by the arbitrators The 
Commissioners made th«r report eupportmg the 
opinion of the arbitrator* Ibe Court then con 
sideted the objections with regard to certain dis 
puted Items reversed tho report of the Commia 
Bionera on there items and directed them to make 
a second report The said report seas made and 
eventualls the Court passed a decree in favour 
of the defendants which was diSerent from the 
award of the arbitrators On appeal to the- High 
Court IJelil {setting aside the decrco of the lower 
Court and passing a deetvo in terms of the srlntra 
tors award) (1) that a wrong procedure was 
followed fav the Court from tho commencemcnl 
of the procpcdings inasmuch as the Court in efievt 
directed the Coniuii sioner to sit in appeal cn the 
award o{ tho arbitrators with regard to the d« 
puteil Items and wliin the C ommwsioner sapported 
tlw decision of the arbitrators the Court itself 
sat in appeal on th< deciaioti of the Cotonii sioncr 
(2) that the ( ourt could not be said to hate ever 
cised the onlv povrra it had under para 12 (6) 
and Jr) of '^cheiJuJe II Civil Procedure Cbde 
1009 which were either to amend an obtipus 
t or »}» h otiJd be amvndocl without affecting 
" •<. I 1 r to rectifv a clerical nsistsko 

r r fr m nn accidental «?ip or 
^ ... t iti V / fefoteam fXi« ^U_0) 

•s * *■ 1 lo < opac, I>rMtAr I Csveilj 

' I I R 45 Eoia 5JB 


Sch n para i4(lSS2Cod‘> s 520)— 

4unrd IHegttl on face of tf weoimiy of— 
Fdfeni tHojalitj / — Jfcmiftonce fo arbitrators for re 
comideTaiton tchen ptrmt eibU la a suit for 
jiartitioa and recovery of c. share m the family 
properties the defendants jleaded t/ilcr alia that 
tho plimtifl traa born blind and tra? therefore 
act eatitled to any share under flindu Law 
After issues were framed the whole dispute was 
by agreement of the parties referred to arbitrators 
who without deciding the question as to congenital 
Mmdocss passed an award to tbe effect that tho 
was entitled to a b/e interest in one 
fourth share subject to its becoming an absolute 
into cit m case the plaintiff married Held on 
objeettoD to the award that the award was not 
so patently illegal os to come mthin the tacvmng 
of cl (c) of paragraph 14 of the second schedule 
of the Civil irocedure Code and that the award 
could cot be remitted to the arbitrator* for re 
coRSideratiOQ English and Indian cases reviewed. 
Maoepauu ^EVKATASWAMit. UaDEpatii Sdiuw* 
(leW) I L R 41 Had 1022 

Sch U paras 14 15 aadl6“4rh» 

tralion — /luard— <7i>oaMrf for teinitliTi^ or setting 
aside flit award — Anthmetieal error It » not a 
ground for remitting an award on o matter referred 
to arbitration or for setting aside an award that 
the arbitrator bss made a mistake m enthmetio 
aod apparently ubinteotionaliy has award d a 
iai^r sum of mosey to be paid by one party to 
the other than he woidd haro awarded if hn 
attention had been directed to the mistake Nor 
does the decision of an arbitrator appointed to 
divide famdy property that a certain, debt is due 
Jrom the family to a person not a partj to the 
reference amount to the deternimstion of a matter 
not referred to arbitration and m anv case such a 
deewoa so far as it might be ronsidered as an 
award in kvour of the erwitor would be entirely 
aeparabie from the rest of the award AHanXhki 
Shtv}t V deinngir f/omi«vi lO Bom U C Fep 
SOI and Mustafa ivAnn v PAut/a J?i6i I L R 
21 d£? 526 referred to SiaiM 2at i Parsitot 
TSM Das r L B 42 All 277 

Cen IT para 14 15 20— 

SeeARSiTiLiTJov 1 L B 86 A)] 886 

^Sch II P«a 15(1832Code s 521)— 

5«e ABsrrftATiO’r I L R 36 AH 354 
I L R SS Calc £22 
4rat L J 265 

Sch n pa as 15 16— m 

yee Avvei-I. 2 F&i L 3 303 

Stt AamraiTio’f X L R 39 Calc 622 
I L R 38 AU 354 
Ses&.'orsTO I L R 38 Had 253 

ArbUration — doreemeni 

to refer pending autt— Agreement not made by 
ail the parties to tho stiil-~dira d—Ob/tetioa in 
tafi/ily of ny>v«in«R{ to refer~Bfvts>on Out of 
twenty one defendant sivteen joineij with the 
plaintiff lo sn application to refer the matter in 
the suit to arbilratioa Of the rcniiMiiiig fiio 
defendants thrre Jiad not entered an appeatanee 
and tho Cburt hsd alreadj pai-ved an enJ r that 
the cose would be proeeeilcd with et part as to 
them and as to the remsiniuji two tho pfsintiff 
abandoned his claim against them t reference 
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— ■ S h n pai&S 15 16 — mil 

iTAs fill J an awartl was Irliscif 1 for pajment 
of a *ura of monej bv one of tho dofindants alone 
and a do'TOo foUowod in acrordanoo m(h the a\ ard 
Iltl! tin there was a valid ord«r of reference or 
at ant rate one which tlic d fendant ettainst whom 
the award was made should not be permitted to 
cballen e P> im 1/of v So fir ih i L P ’'t 
All~ ” J Alt'// 1 Sio h V /’if;if "'t jl I L J 0 
jn f ^ \ n, Puran \ lltra Sin^f C All 1 J 31J 
J«l/3r I)u \ Af Ao4 J)io 1113 in 6. 
//fltrav Milbib b All L J 6/Jaud ‘Taf Ini nwo I 
V Di/tram A fi ioffln I L. 1 3S 4/f, 107 rtf rrol 
to llfld als> that m view of paraaTftphs 1j 
16 of the second sehcdalo to tho Code ol Civil 
Procedure the question whether there had 

been a valid nference to arbitration was a que&tion 
reserveil to the deei ion of the trial Court and ounht 
not to be male the subject of the revi tonal juris 
diction of the Ili^h Court At (airoR t Lackya 
1 I P -^6 111 GO referred to AjCDitii Prasad 
1 Bade rLHcssis (1017) I L R 69 AU 483 
i — — 4r6i/raltoa lent »« 

ectordancr inff nifonf— /Ippeaf grotinds for 
N<i appeal lies from the decree of a Court as to tho 
validity or invalidity of art award, except in 
cases where the decree pronounced m porsuance 
of the award h m excess of or not m accordance 
with the jroTisions of tho award itself KitCDt 
BASiMARtTOt CnAVBtCaARAS MsUATOX 

1 Pat L 7 606 

Sch n paras I5aidlfl 0 XXXU 

j 7—Ariitraiion~~Agrtem(nlhijijvardtan ad Item 
of minor party to rtf r — No objection lalca to taU 
i\tj of avard-^Dccrtt in atcordawt utth auard—‘ 
Apptil Per PicusBDS C J and Baxebji and 
I JJ tthcro an objection to the vabdity of 
an award which might have been raised under 
article IS of the se ond ecliedule to tho Code of 
Cinl Frocednre is not raised within the time limit 
ed. or bcin raised is rejected and the Court pro 
coeds to pronounce judgment and to frame a 
decree no appeal will Lo except on the grounds 
stated in article IG of the same ecbedulc 
Acmbfe (per Piciiabds CJ and BxvEe J) 
That Order X WII rule 7 of tho Code of Civd Pro 
cedure IGOS does not control article I of the se 
cond schedule It is not therefore necessary for the 
guardian of a minor party to obtain the express 
leave of the Court before agreeing to a reference 
to arbitration being made by the Court OJmlam 
Khan v lluFainmod Ifaesan I L R 29 Cafe 
1G7 and Hardeo SnAoi v Cojiri Shiy^ar J h P 
2S All 30 referred to Lalihmana Chetli t 
Chinnlhanli 1 L I 2i Mad 3'^6 distingoisbed 
Lctaw^n t lJicu\A (IU13) I L R 26 All 09 

Stb 0 rara 16 — 

Se 5 ll5 I L R 45 Bom 832 

Sch ^ paras 16 £1 0 XXin 

r S—Peferenee tS arbtlration — Decree on auard-~ 
Appeal A suit was m filuted against four de 
fenJants Defendants bos 1 to 3 were absent 
nnd as against them the Court ordered the proceed 
in^s to bo (X parte At tho first hearing the plaint 
If! and defendant bo 4 appeared bv coon el and 
an application was put in on behalf of theptaintiS 
with the concurrence of the defendant bo 4 asking 
for an aijouruiucnt on the ground that negotia 
tions fo a compcomiie ware going on. On the 


CIVIL PROCEDURE CODE (ACT V OP 1908) 

— eo Id 

Sch H pa a 16 -roji d 

adjourned date the def ndant bo 4 made an 
apiUation intimatm., to tin. Court tliat Mr 
N\ S Mams (then toUector of Ah-^irh) has been 
appointwl as arlutiattr b> aj,reeincnt between the 
plaintiff nnd himself and that the said arbitrator 
had <on ente 1 to ait nnd liad be un to make 
inquine an I prnsed for an adjournment The 
application was endorsed by tlie plaintiff s coun el 
The adjournment was granted and similar apph 
cations were from time to time made to the Court 
an 1 they were granted 1 inally the Court com- 
municated with >fr Mams liimsclf inquiring how 
soon he hoped to be able to complete tho award 
and fixed another date for the case On that date 
the Court was informed that thi inquiries had been 
completed nnd tlie award might be expected 
shortly The absent defendants had m the mean 
time stated to Nlr Mams their agreement to accept 
hrt award The award having been submitted tiv 
the Court the defendant Xo 4 applied that the 
award might be filed nnd bo made a rule of Court 
Tho plaintiff objected on a variety of grounds 
Tho Court below overruled all the objections and 
passed a decree m conformity with the award On 
app a! to tho High Court it was not contended that 
the decree was m excess of or not in accordance 
with tbo asTord Ilel! that having re_ard to the 
eubatance rather than to the form of the proceed 
mgs before the Court below there was in this 
matter a reference to arbitration by the Court 
under tho earlier paragraphs of tho B»oond aoheduls 
to the Code of Civil Irocedure and in the circum- 
stances the appeal which was against the decree 
based CD tho award was not maintainable A ula 
martht Krishnamoorihy v Cartgiparli ffanapnfifm 
gam 31 Indtan Cares 7il and NAamn Sundram Ivtr 
▼ Aldul Laiif J L P 27 Cak tl referred to 
Kotspu Fatdia t Au Akbau (1917) 

I L R 39 AU 401 
Sell n para 17(188'>Code s 52St— 

^*'8 9 I L K 37 Bom 442 
Agreement lo refer to arbtlration a pending fifwa 
Uan pniafe/y noj cowiny under— Order pUnrj 
agreement— Ippeal main/ainabi/jj/ ed—Ci ■>! Pro 
cMure Code (Act ) of 190^) 0 XXllI r u— 
Mere agreemtnl is not on ad/ujlmenl tinder An 
order of ft Court filing nu agreement to arbitrate 
•pn^nted bv the parties to a suit is the decree 
B3 such even aader the c!d 
UiTil l/rovedure Code (Act XI\ of ISS**) as well 
« under . 101 (d) of the new Code. Glulrm 
KAan JIuhammad Dossan I L P 0 Cate ICt 
Narayana Pao v jJaraloioA '»/ Had L. J 263 
yaidinalha Awar 
^ ^ ^<10 followed raraeraphl? 

f Rrooednre C^e (Act 

rJi “» * Civil Procedure 
Code (Act \I\ of 1SS-) covers only cases where 
parties without having rcronrso to Jitigafioc 
agree to refer their differences to arbitration. 
^ an agreement to refer to nrbitralion a pendir" 
Irtigalmn made witl out the mterrontion ol the 
lAKirt cannot bo filed under rara^ranh 1" of 
the wood sehedUe CHhm Alan r Jltiha n 
^ P •"‘i Tineoury 

rof \ d De, 1 L It ^0 Cak ^ 
followed \ mere agreement to telee to erbi ra 
tion * matter pending b fore a Court cannot lo 
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Sch n pafa 17 (18S2 Code s 522)- 

confcf 

4reat&J is an a<ljustm“nt o( tbo dispute uajer 

0 Will t 3 corrcspOTldmg to $ 373 CaTil 
PtoceJure Cole (Act SIV o! 1832} though an 
award consequent on tho arbitration ma'? be 

0 treated ^IACIJe4^ f J e tusw in r»«coecfy 
/)€!/ V Fahr Ckand Dtij I L R iO Cah »1S 
foUoired Pragla r i irdharFaa H L R Sd 
Bon 76 SrO}^iiTlabh Sinha v Rananaih Gkosk 

1 L R 24 Cate DOS and Lalihnana ChdU t 
C hinnalTianbi Cheti* 1 h B 24 Mad 3SS •dis 
tmguished VB'rs^TACHii.v w R^sgiah (1013> 

I L « 83 Mad 353 

Agreement to refer- lo 

arb>lratn>}i — Makorntdan Bau molheras dof&cto 
gtiardtan \J can exetutt (ht agrttment on htholj of 
her minor ehtidren — d pafiy lo JAe agretrnenl «/ tan 
fubtegu «!}>f guestton iAe vnltdi p of the ngreement 
eirid ittJAdmuf iherefrom. — Subaegoiett' oasen/ of the 

de )V.rt jiiirdvan if can xalulate the agTCtmenl — 
Suhordirate Judge if may olloio mother lo act for 
iitr infante tn porfition procecdtnge — Ra i who w 
A Mahometl'xn mother on behalf of her minor 
children entomd into an agreoraent with eomo 
others to refer to arhitrators a dispute about 
aomo properties and they aJi made eu appbeatjon 
to Court under r I" of the Second Schedule to the 
CivilProcedu oCode lieguarditigoffhe mmora 
proporties appointed by the District Judge eub 
aeqoentlT gave hia a aont to the agreettumt to 
refer and participated in the aaid apphcation 
under r 17 The Court theroopon acted upon 
■the agrceuieat and referred the dispute to aibihra 
tion S id that the mother was net eompeleot 
to biod the infanta by the agreement to nfor to 
arbitration 'The mother haa no larger powers 
to de 1 with her minor child a property than anr 
outaidar or non reUtire who happens to h»rro 
charge for the time being of the infant Vodsxv 
oo»i>A«iEDt KHABtRPDmyAffSfPP 

20 C W N 248 

Sch II paras 17 IS— 

See ARsrTRATtos I L E 46 Calc 1041 

— — ArStfralion — Failure 

of arliSrniOTS lo make an auarud — Sail as 

to part of the wwiJfers referred — ^Dwetiioft hjr 
Could lo proee d vnlh iht ori«/rofwn oceepied bp 
Ike parties Certain persona agreed to refer matters 
la dispute between them, to arbitration, and two 
Mhitratora end an umpire were appointed Bat 
owing to further ^Usputea arising the arbitration 
was not proceeded with and one of the parties tent 
a notice to tho umpire parporiusg to reroko fets 
anthontw as umpire Thereafter one of the parties 
to the submission died a uit in a Slunsif's Court as 
to part of the matters referred to arbitration (the 
whale of such matters bemc beyond the pecunrary 
jufjsdictJon of the hlunsi!} The Jtansii *t fi«t 
dismissed the suit bat, the esso having been 
remanded to hito on appeal then passed an order 
slsviBg the nit under paragraph 18 of the Code 
of Civil I'roreduro and lorther went on to issise a 
precept to the arbilrnfors and the ttmpiro to 
coatmne the arbilratioti ho fetceptioE howrrer 
tieiog taken by any one concerned lo this order 
the arbitration proewded, the parties argoed 
their respective coses fully before the arbitrston 
an I an award was made. An application to 
tia\o this award tnade a rule of Court was accept^ 


CIVni EPOCEDDRE CODE {ACT V OF 1938) 

— could 

— Sch U paras 17 sad lS~conid 

by the Sabwdiasto Judge and ®n appeal against 
tbit order wttt dismissed by the Distnct Judge 
ffeii th\t IB. th& circumstances there was no ground 
for bolding that the arbitrators had no jurisdiction 
to proceed with the case and debvM an award 
Appatiu RoiLlAer v S’tent Boaiher 1 L R. 41 
Mad JJS nod Sheo Bahu v Vdtl ,,\a«ii?? J3 
A L J 757 referred to Suessath Roi t 
NtUiCttabO I 1 R 43 AH 6S1 

— Sch n cIs 17 30~Juard-~4p 

plicalton. lo file an award oh reference made out of 
Cottrt — Proceednige in Couri eonttnued — Liinttolion 
Act {IX of mS) s» 5 and 14 Sch I Ari m 
Pending proceedings for mutation of names the 
parties concerned referred to atbitration out of 
Court tbs whole question of tieif title to the 
property m dispute and the arbitrator dehyered 
hie award. The mutation procee^ngs were 
uorertboless ooaftsued More tbss «c months 
(Jtee the date of the award some of the parties 
died an application m the Ciyil Court purporting to 
beonde^ cl 17 of the Secoad Schedalo to tbo C^o 
of Ctrtl Procedure and BuhseqaenUy an amended 
appheauon under ch 29 ZfeW that the apptioa 
tion was tuna barred. Cl 17 of the Second 
Scbedolo to the Coda of CitjI Procedure was 
totally inapplicable and neither s S nor a. 14 of the 
Indian iJmitatioa Act 1D93 could be applied in 
(arour of tbe amended appbcation under cL 29 
Bitf Dgbab PAsn£ V AQmx7ffATiiFAbTi£(!3fd) 

1 L R S8 AH 85 

Seb II S 28(2882Cod« s 5£8)— 

See AariTSiTiO}! 7 E R 41 iMsd 115 

«- — - Smt on Hondi Bcccptei byboyet— 

See ARSiTfATroy I t E 2 tab S35 

— — Affreemeaf to refer die 

pities arising ovl of a eonlrael fo (ir5ifrefwn---A'v>» 
insttiuied by one of the parties for danapee for 
short euppl j of goods — Whether suit shenild be etayed 
plaiat/B sard elcisadsat tocalaegoeast as damages 
elicgrag tfa&t defendant bad contracted to supply 
75 coses of longcloth at certain rates but had 
given dehyery of 38 ca-es only The defendant 
put m pleas and at the same Urae made an appli 
cation to the Court under Schednle 11 paragraph 18 
fhvil Proeeduro Code praying that tbo suit should 
be stayed on the ground that clause IS of the con 
tract between the parties contained a pcovision fo 
the following eScct — Any claim or dispute 
oming in^qpnectioa With this contract unless 
an aoiicablo aettlemest can be einved at must be 
referred to arbitration, in Delhi in accordance 
with the Survey and Arbitration Rules of the 
X>elhi Hindustani Mcrcantda Association The 
Eeuor Sub Judge Delhi Uechaed to stay the emt 
on eba ^wund that the arbitration danse did 
not apply lo short deh\ ftty of good* citing Chhajju 
Jfol & Co V Ourmulh Sin^ Bhagican' Z>as (72 
P R 1917} Meld that when a Conrb « appnscd 
that a amt has been instituted in contravention 
of an arbitration agreement the Court has a <bs 
iretion lo atay the smt and that the burden lies 
oa tbo plaintiff to show that some suSlcient reason 
eousta why the matter ehouM not be so referred 
and not on the defendant to abow that no such 
reanoa eauto. The re&son given by the Lo-wer 
Court tor dachnang to stay the suit was thereforo 
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CIVIL PHOCEDUEE CODE (ACT V OF ISOS) 

—fonid 


CIVIL PROCEDURE CODE (ACT V OP 1908) 
— eotfld 


Sfd tl s 18 18S2CQ3e s 523)— ronfJ 

incorrect uni the ca c mu t be remanded for a 
d‘\!) ion of the appliea’ion m aceorxianco with law 
Din/»5aa-f\iiT Diignpa<tl{l t P It" Cac lOtl) 
nnj llo-}jto'\ \ Pulirav Pasnytr ! jHrunce Co 
<0 Q B D followed. CA J/of < Com 

jiny T fiirmnIA itnjA Dhojinn Da (i I R 
J9h) and Drti/fus v Jai C/ianl (?/ f II P 
I'^IS) distmciii hejl Givnan Dii Ishar Das t 
DcEoa Dir-Jaoa\ Satii I L P 2 Lah 29 

Cch IL-ara 2 j (IS^Cad s 525)— 

Pniaie arard appfica/iou to (He — foniw of tn titu 
lion and appral <f aependA on i-obie of avard or 
lufue o/ nto/ter in cfi put — C/ianyeo/hu When an 
award has been made on a reference to arbitrators 
Without the intervention of the Court the amount 
of the award and not that on^inallv in dispute 
b tween the parties determines the forum in 
which an application to file the award is to be 
made and the Court to which appeal abatt lie 
from the order pa acd on, the application Aar 
AiTiyh Dai V l}odAy<7 Piosal Sutiil I L P 51 
Calc. 203 not followed in >iew of the change in 
the law MoiieshCii Koo>DOQt' Asua Cnawnnt 
Koo'fDoo(1914) 19 C W W 857 

— IIAtiAff applualU 

irAere fA aieord hat bun loti Utld that when no 
award baa b*en reduced to writing hnd has leeo 
lost, the epecial procedure provided by paragraph 
SO of Schedule it of tho Code of Civil Procedure 
cannot be resorted to and the parties should be 
referred to a regular suit Gop^ Peddt r J/oAo 
nanii Pedt {I L P 12 Had 331) and Gotcardhan 
Da* T Atsho Barn (66 P B lOlS) referred to 
Hill r Towniend {12 B B 6$5) and Raiwrji’s Law 
of ArUtratfon p 370 distinguished. MossAuaiaT 
KaooBja t Gntrutt Kaoio I L R 1 Llh 45 

— Sch II paras 20 and 21 — 

s 11 I L B 45 Bom. 927 

,8ce 8 101 I L B 42 AIL 185 

— ^ . PrtiaU 

nr6»/ra/i9n oirari jUtd and judtjmtnl jrononnotd 
and deerte /oUou.iny »/ can be rt opened sa sub 
* quent suit to eel a tie the atcari and decree — Pea 
Judicata blatters heard and determined in pro 
ccedings under cl 21 of Sch 11 of the CimI Iro 
ceduro Code are re* juiheata and cannot be re 
opened in a subsequent suit between the samo 
parties and brought for the purpose of setting 
aside tho award and tho decree followuig upon 
the judgment pronounced in accordance there 
with A proccedin" under cl 21 of Sob II Civil 
Procedure Code is n suit within the meaning of 
s 11 of the Civil Procedure Code CuRW Cbabah 
S lEEAB C UiU CHABAV SiBKAB 

26 C W H 910 
_ - — Sch II para 21 — 

iM AitDiTiiATios 4 Pat L J 394 
Sch n para 21 0 XIAO, r 1 — 

Arlttralion— ippliealion to fie an anard made out 
of Courl^dpplicalion granted ox p*fte—Be/asal to 
eel a*ide cx par o order — Appeal Held that aa 
appeal will lie against an order rejecting an applica 
tion to act a-side an ex par e decree passed under 
para. 21 of tho Second Schedule to the Civil Rro 
cednre Code, 1903 ^DIAI. Si\on r KnrsBBAL 
Sixan(191C) I L R 98 All 297 


-Seb III ptra 2 (1882 Code s 322)— 

Sec 9 48 I L R 42 All 118 

See Crvrr. Paoceditre Code I8S2 a 
3’5A I L R 46 CJc 183 

Sch in para 7 — Held that 80 far 

as tho machinery necessary to satisfy a decree 
was concerned the Collector is the sole authority 
and a Civil Court cannot interfere with that 
Itscrction bat tho Court decides whether the 
dcctco has been satisfied or not Bjidrceakd 
IIaNSUAJ I VlRA CUAMVA 

I L K 87 Bom 82 

CIVIL SUIT 

pendency of — 

See Ceuiejai, Pboceedikos stat of 

I L R 38 Calc 106 

aVIL TRESPASS 

^eePE'CAi.ConE s 441 

16 C W N 1007 


CLAIM 

■■ — Crops wrongfully 

atlaehtd reaped end sold — Claimant if eAarqea&fa 
tttlA costs ol reaping— Indian Contract Act (/X of 
1572) AS 60 70 Where perishable things under 
attachment m respect of which a claim haa been 

E referred are sold the claim is not extinguished 
Qt attaches to the tale proceeds The decree 
bolder attached tome atanaiag crops Before the 
crops were reajied the claimant preferred hia claim 
to a portion of the crops and prayed that reaping 
might be stayed pending the adjudication of hia 
claim or that the crojis on his share of the land 
be kept separate This was not done and the 
crops were sold Tho claim was ultimately allowed 
Ueld that the claimant was not chargeable with the 
costs of reaping as in attaching and selling tho 
crops the decree holders acted at their own peril 
and tho claimant was not liable to pay those costs 
either under s 69 or s 70 of the Indian Contract 
Act DalAina Mohan t Saroda 3/oA<in I L R 
21 Calc 11'* Ttluek CAond v i8ovdantint I L R 
iCale 566 Abdul llaAtdw Shaduka Bibi I L.R 
21 Cole 436 Ooma Mahad t GokalJas 1 L. B 
3 Bom. 74 Peruvian Guano Co x Dreyfus Brothers 
1/89*] A G 166 referred to Basie Chakdba 
Ga03E S JlTENDBA KtTlUB GjIOSS (1<)10) 

15 C W K 817 

CLAIM CASE 

£eeF£S Jddioata 

I L R 44 Calc 693 

CLAIM PETITIONS 


Su FREsiDEsor Smai.t. Cause Coosts 
^ cr (XV OP 1832) 9 10 cl. (a) 

I L P 39 iLd- 219 

CLAIM PROCEEDINGS 

■See LnnTATiO’i I L R 45 Calc 785 
Set Pbesidevci Suall Cacse Cotwra 
\cr (XA OP 1832) a. 19 cl. (»>. 

I L R 39 Mad. 219 

CLAIMANT 

See LrMTTATio’v Act (IX or 190*) 
Sen I Abt_ 29 C2 axd 120 

I L. R 38 Mai, 972 
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CI^EAR RECEIPT 

jS{e Carriers 1 L R 3d Calc Sll 

CLERICAL MISTAKE 

<$ee Decree I L R 39 Calc 26S 

CLERK 

— rcliD^wisluneni by of employiaciit 

consc2{ of loasJer-- 
See JIastek a>q Set^ant 

1 L R 3S AH 132 

CLUB 

^■ee Excess PRoms Dtix 

1 L R 48 Calc 844 

CO ACCUSED 

confession of — 

OoKTESsiox J L R 38 Cafe 446 

I L R 88 Calc 559 
ffee CoKSiTPACT 1 L R 41 Calc 754 

iSee Evidevce \ct (I or 1872) a SO 

I L R 38 Bom 156 
I L R 43 Boro 739 

pica o! guilty by— 

5e« Go^P£SSto^ 1 L B 38 Calc 446 

COAL 

See MzyiKO Leass X L R 41 Calc 492 

wfongful remoTal of — 

4f«e Jemrswonox 

I L R 39 Calc 739 

COAL MIKE3 

1 L R 38 Calc 

. grint of — 

See DiewAri TExraE. 

X L R 39 Calc 696 

C0ABTING-VI3SELS ACT OF 1838) 

ss 4, 7 and IS-^Be^isiry oj teeseft — 

Ctrltfcale o] resisfry — Cefhfieaie tented m ihe name 
cf a jiereon tcho tradee *n hta oh-b name jotidty tci/A 
Ai* eon — The eon ecmUmnrtff the lunnae m Ihe 
tame mme apft ihe person » death — Fresh eerh^ate 
fiol obtained — Liability of ihe ton for pdying ibn 
craft tctlho'ii certificate A pwson OT\i»ng a craft 
hid taken out a ewtificale of jc^isirr jn bw tnm 
name tmder 8 7 of the Coastmg Vessel* Act (iXV 
of IS38) Jlc traded in hi9 o'vt) nitoe jointly with 
luB Bons On hiB death Uib eon carried OQ the linsi 
nc«^ as before under the same name and did not 
take out a fresh ccrtihcale for the trafU The oon 
was prosecuted imder a. 13 of the Act for 
the craft without a certificate Vat was acquitted 
by the iln istratt The Government having ap 
jieakd Held thatthecTBfthavingbccatrgKtmd 
in the fatlicra name and tho ownership of it 
having passed on his death la bis «<ja tho tsttrr 
was bound to obtain a fresh certificate in hia own 
naan, under t 4 of the Coasting \ csaela A«t fXI\ 
of ISIS) and that lin failure to do 80 W9S poni h 
abli undir b. IS ot iho Act LiiTEnon t ILiriiiAS 
Lii».iiMinAs{lDl3) I L R 38 Bom UX 


COCAINE 

Sec BojtBAY Abkaei Act s 43 

1 L H S4 Bom S4S 

Sec Post Orricr Act M or J6hR s« 
19 bl 70 I L R 37 All 289 
importation of — 

A’ee Eto>e*;cb 1 L R Calc 545 

Possession of iUtcil co 

catite — Jlerfi jws es^ton of bill oj lafiira and rttwiCi 
refaiutff to tllieil eocatnc set ed in ihe Custom House— 
Aikmjdtnff to tmport autk cocaine into Bengal — 
AlUratioa on the same fact of conviction of being 
t« possession lo one of atlempling to import — Bengal 
Excise Aci {Ben Act I of 290J) ss 2 {12) iO (a) 
SlandGi — CnminalProccdureCcde{Acl i of J803) 
ss 2^S £ST The doctrine of eonstructn e posses 
pton must be very cautiously appbed especiaHy- 
iVk the domain of enminal jurisprudence The 
mere posse sioo of a biU of lading and an lavotce 
covering goods lying undelivered m the Custom 
House by a person who is not the cousignef 
does not amount to possession of such goods withm 
the meaning of the Bengal Excise Act Kash 
Bath Baniav Emperor IBB 32 Calc SS7 sai 
Aahruf ill 1 Empe or I B B 3S Calc 2016 
dntmgiushed IVbeie the accused was found in 
possessjoa cl a hi}} of laiba^ nod an inicice relating 
to SIX bales o! old wearing appsrcl which contained 
to hiv knowledge & largo quantity of contraband 
cocaine purporting to be consigned fo B I by a 
firm in London and ho made over the documents 
to a firm of sbppmg agents for clearance front 
the Custom House and failed to produce the 
aUeged consignee lor wbona. ho profes«ed to be 
acting or to give any clue about him Held 
that the conviction of being in po eesuon o! aneh 
cocaine under as 46 fo) and 52 of the Bensal 
Excise Aci was not sustainabU but that the ar 
cu«ed should havisg regard toss £36 and 237 of the 
Cnmraal IVocedtu-e Code be convicted on the 
same facts of attempting to import tho cocaine 
into Bengal under s 61 read with ss 46 (a) snd 
a 2 {12) of the Act Ixau CatABO« Mitsebjee 
t EstTEKOAflOlS) I L P 41 Calc 537 

CO CLAIMAMS 

— — , iifijrtttoacarycRjM jYiid 

by if rteoierahle from others benefited by the 
resuU Where eomc of several claimants take 
proceedings for recovery for their own benefit the^ 
fact that the result » also to the benefit of the 
other claiznanta docs not create any implied con 
tract at give the former an equity to be paid » 
ehare of the costs of tho litigation bj the laller 
Ahdvt ftahiil AAtin v >y/fifn2o Ai6« 2 L It S2 
Cafe 4U6 and Balima Bee v Boshan Bee IBB 
30 itod S>6 followed rAJiDiiAEt *51x011 t 
PeRUAacvsj &i\eia{l5l3) 19 C W N 1183 

CO COI SPIRATORS * 

~ — strainte trial of — 

yeaCfUROE I L P 42 Calc P57 
CO DEFtimAKTS 

5« Qvn, rBocEDiTEE Code {Act V or 

ItJOS) s. 11 I I R 40 Pom 210 

CODICH 

i?aWnx I 1 R 40 Calc 192 
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CODIFICATION 

iee Cno^ -ir\ Law 1 FaJ L. J 22j 
COERCION 

5e« CovTiucT Aei (I\ or 187 ) a <2 

1 L R 40 Mad 23 j 
S(t Hindu I ii\ Aooition 

I L B 89 Bom 441 
Set LnTER3 PiTrvT 2 Pat L J 63o 
See Specitio Rcuep Act {I or 187") 
a 39 I L R 83 Boin 14» 

Nft Lm ce inillencl 
S<* \ OLCVTAir PiTltEST 

I L R 40 Cole 5dS 

eridesce o!— 

5ee^iLL 1 L r 33 Calc 335 

CO EXECUTANT 

iS<e ArtEanvo Wtr<E3«, 

14 C W K 1046 

CO EXECUTORS 

comrTODise bctweea- 

Ste nixDU Law— ILL. 

I L. r 33 Mei 365 

COG TZAKCE OF OFFENCE 

.Sm CosiruOT I L R 41 CaJc 1013 
See JctnaoicTtoY or Uiotarairs 

1 L B 87 Calc 221 
fiallAOisraATB I L R 89 Calc 119 
■ -■ Police report— Ciue modi 

ntr to another Stagu-lrale for enquiry and report— 
Criminal Prceedure Code (Ael 1 of 180$) u IT$ 
100 (/) (3) — Praeliee IMicto a llagiAlrate tipen 
reccinng a poLeo rcrorl uader s 178 doc« not 
take cognizance of the case under e 190 (1) (() 
vhicli be u perfectly competent to do bot makea 
It orcp lor enquiry end report to an Honorary 
Macistrate bo octe contrary to the proruiona of 
tbe lav AcDULLAn Mabdal t Iaipcrob (1913) 

I L R 40 Calc 854 

CO HEIRS 

See Tebabts rv Comaiov 

X li. R 39 Uad. 1049 

COLLECTOR 

See BuAGOAni Act (Bov Aoi V or ISC3) 

9 3 I L r 88 Bom G'd 

See Boubat Ackali Act (V or 1B7S) ss. 

3’ 67 I L R 37 Eom 101 

?€« Bombay Land RtrtNOE Coor 1879 
s 43 1 L R 42 Bom 120 

9 121 I L R 45 Bam. 07 

See Ciri}, Pboceodre Cods 1882 — 
ss 270 20^ 3.0 32^ \ 

I L R 35 Bom 516 
" 89 S'*! \ 272 "85 

I L R 36 Bom 619 
s 3..>A I L R 36 Bom 610 
See CiYtL rnocEOunr Code 1908— 

$9.3 115 I L R 37 Bom 114 
s 47 0 XXI n £>« 

I L R 44 Bom 661 


COLtECTOR-coi'f 

s C8 0 XXI r 100 

I L R 37 Eom 
I L R "S Eom r,2 
8. 70 0 XXr B. 7‘> 

J L R 2 Com. ‘P’l 
S.03 I L B 35 Eom 213 

Sot. hi s. 7 (7) (&) 89 09 70 

I L R 37 Bom J2 
See Couni or ^Vabds Act (Bou Act 1 
or 190 d) s 3 (e) 

I L R 37 Bom SIS 
See HEBEDiTAnY OrncES Act Bomb vy — 
SSL 10 AND 13 I L R 85 Bom lu 
s. 11 I I R 37 Bom 87 

s. 07 I L R 36 Bom 420 

See Inoo^ie Tax Z L R 42 CJc 131 
See Ibcoms Tax Act 1830 S3 14 and vO 
I L R 44 Bern 234 
See LlIND Acqcisitiov 

I L R S3 Calc £30 
1 L R 44 Eom 9» 
Bet LiMiTAiioT Act 

I L R S3 Bom 32o 
See Uajulatdaas Coersrs Act Bounii 
B. 23 I L R 86 Bom 123 

Set Pexsiots Act (XXIII or 1871)— 
a. 4 I L R 37 Bom D1 

a. 6 I L R 39 Eom 352 

See Retznob JusiSDiCTtov Act (Bou 
Act X or ) 870) 

r L P S” Tom C42 

award Ij— 

Set Land AoQpismov Act 

I L R ''b Bom 6 9 

— Boondary dispute — 

Set Bomday Land Revxnoc Code 1879 
s. 121 L E 45 Bom i / 

Certificate of — 

See HENEDiTAitY OmcEs Act (Boil HI 
or 1874) S9 10AKD13 

I L R 35 Bom 146 
See Pensions Act (XXnr or 1871) s c — 

X L R 39 Eom '»5‘» 

execntion sale (set me aside of — 

See Boitbay Uian Corar Cmt Ctbctcab 
r 106 B. 17 I L. R 15 B..m ’ 2 

• part tioa effected by — 

See Ont Peocedcse Code {4cr \ or 
1903) s. 51 I L R 42 Bom 689 

SeeDcc&BB I I>. R 49 Bom. 11$ 

powers of — 

Sec Land RBrffYcs Code (Do3L Act 1 
or lSi9)— 

9 56 I L. R 36 Bom 91 

S.79A I L. R 35 Bon ~3 

sals by — 

See Adverse Posse^ov 

I L. r 40 Calc. 173 
Se It or SALE. 

L L. P 37 Ca’e 1C- 
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COLtEtTTOR-co f-? 

- ~ - sjit tg4Qst witlout notice — 

See. O:\iL PnocEDtri (o»E (Act 
or I'las) ® -}ji r L K 35 Bum. 42 
— ■ 

p!a>n/ JT Colhrfof cl tht i)i fntt \thd<r a 5S (-3) cf 
f) h nqcl TfnriHcii Aci^^lllol JS85) — Traitafcr 
ol ( j lo Offtc r {or fio «/ — J)e 

/ ( <il€cloi — Jvn diet o> of Slit h> i lOKfll Offcir 
to hot I nch Inquiry niiil to direct a pio evtton 
{it {ii(» latiou of ftUe <«fcjvc — Tmancy 
Ilf 3 (iC) )S {3)—Cota>ii»i>it Sofifitaiion of 
Pill Sr/itiither JOlO — 2 ly { K oj JS35 a iff end 
>J~t> ininel fKriliire f oih ( iet I of J^$S) 
f I 0 LnOer 6 i {iG) of tli< Bcii^nl fnunov 
\ct in(l Oomnmciu Im tifif lUon of tht ]<Hh 
Vptciubti 1910 a Stibilii >iionnl O&jttr a 
rollutfi md H fluthomcl to hoM an i<K\uiiy 
i»iiicr S (3) ol the BengjI 1 en'incj Ait A 

< olkitor oi tU<i I>t tint liai power on romplaint 
milk to iiirn to tramfir 8«th in<)wr} for d« 
po i>J tf n ■'hIxIhj Jonal O/Jiiw who t under s« 
-h ami _! f f It ^ l\ of 1833 s ifioTdmtlt to the 

< ulh t II iiml I Kipurtil ty perfoun all the diitiei 

rtB inm I I liiiji l\ t)i < /mKtioian M here 
th jtf » I loim ImiU wtvikr lofthcBeneal 

ler\\iw\ \il vvj tiinle to the < Alotoi of tlje 
Ih trict ijH Iran fr ti 1 him for 0» po ol the 
SubiliM I 'vl t'ftinf who foiml that certain rtiil 
rrctijt ho< ’ « hkil »n the ejur^e of vhf imimrv 
had iKeti fabiuatid ffitl tint the Utter hul 
jun It ti in uiiilcr n 47( of thi Ciuntiial Iroi 
ilurv f ’ U to dirnt « prownHoa if the off< n lers 
t)r oftiiire ttude-r as 191 and I9G of the Imal 
Old 1 lr^^t^^>v« Sisf H » 1 ittpoi (1<H3) 

I I K 49 Calc 485 


COLLECfOR OP B051BAV 
offic** Of 

I Mb\t f m I s\o 1 1 1 1 o \ I 
n in • ti t) Jit "» 10 rt) 
I L R 3 ^ Com 664 


COLIECTOR OF CU-TOala 

\t r (Mil » H s) 

Ji < ) Is tax n>i 

1 L R i3 Bom 221 


COLLECTOR OF RANGOON 
rrlerencB by 

s S,r. M I S 1 111 tm \ ft 

X L R 40 Calc 21 


COLLECTORATE RECl TER 


111 I I » I 
t! . a tti 
ti f f t ti f 
1 1 1 1 t 
(Pi.it 1 I t 



CDLLKIOJ, 


> ti 


fh i ti I tu 

11 I iIk diflefent 
til nn hirpralle 
l(h ni Ml »< e (L h u 
t 111 alliirtf^h it 
I i»\ with *l iluU 
! «i i> nt ht f 

riiril Um Mil 

I (in») 

38 C W tt 520 


25 C W J? 519 
stt Mmn iiNj uyystr 

3 E R 41 Calc 3 CS 
ILFS” £oia ^“5 


COLLISION — Id 

S’rel iiLwn? Ut (1\ op IBOO} *• 101 

r i R S7 Rent es^ 

at Si 3 — 

s r Uwn tet! JcmsoTcreof 

20 C W N 1022 


COLLUSION 

SieA? lyttEoi' vAIostv Dlcfee 

1 L R S 3 Mad S 6 
■s Civil. laociwtit Coor (Act V or 
l'>U 3 ) s 73 I L R 49 Mad SU 

''ce I)n onrt J L R 44 Calc lQ 9 i 

s 3 1. j ir-rv Tt»f ui i 

I L R 45 Cak aSO 

COLONIAL COURT:, OF ADJimALT? AC? 

IS30 (6S & 54 VICT C 27 ) 

— So 2 ( 3 ) (a) 35 - 

V r \i / PVT ot Sinr 

1 L R 42 Cjic S 5 

COtOYIAL FKOSATEj ACT <55 <L 56 HOT 
c C) 

' e ti itn s < t dPwiMsn ttros 

I L R 40 Calc -w 


COLONIyAXrOV OF OOVFR/fUSVr HKDS 
(PUNJAB) ACT 3612 

— * 19— Den f of III) t^iion Iv u h» mi 

1 ho frcitm ifoi'iielu/ aid tmndj—W hr)}! i t ’ 


rieil eoiil Ij Bt Itt flu? t hether Ihc I iiit ) i » i 
the yroftr tl iry rijhi Om" Sham fetn h 'V 
wpiari of lanl tn tin! No la7 in the L\ Upitr 
1)1 lent a, 1 lenaiit On »l!t Julv I vv» he mule 
, tvill bPtiMfifhtr mv st(inrf m Chil No ly? 
ti> Xvii i« hi 1 eoml wife Stter \<.t 1 of 131. 
emu tuto f ere )i nii{«iri.d jut [irict ii\ ii.hf» 
,» jfce u»J f^inre nud tit Joi h iheO The 
pUtiitiff till sin if iliam Nin.h 1 1 Imtict nife 
thin hi I'eNt till jiie nit nut tlsimm., 1 if the 
»M I /inif Bit} I lulcmW I r »h {Jut tJi* 
« II wi reiiile el i t I an I itii jwritu e 1 v \<t \ 
if 191. anil tl It a lUn i rf «>i' nti'ii \ n liti 
truil nit (a 1 j/r jeiftJrt n h! loth th> 
lioiicr Ciart ih mi < 1 jilimtitr ml 1 Uinirff 
HI eakiUo tUiit yurt Jltll tint in the U titur 
««i ft (njiKter nf tin time flie t ir/t fill 
m the wiM wn in Ji \i n rtiulirdl ml or in 
op iaXiM U s 1 )yf lit V tf Iht. Jl 7> il 

<htt ft the imiij ill 1 ii lifi liB 1 fi/KiietJ ml > 

jr pen tin iwiwlni lefin tin \m)I Juame 
I rufiM Ui jmti 1 1 rlti (!r Irnie uit Ur 
tl Hilf S it I\ ^ rf (/ r/ /)„ Ofdhned 
l>im s«Min 1 ItmiivTSiMii 

I L R 1 Lab 500 


COMMERCIAL CONTRACT 

~ — ladeator who has a^'cepted shipptiK 
docameats aid dratt - 


ILF 1 lah acs 


COMMERCIAL IMERCOimSE UITH ENE- 
MIES OHDIVAhCE OF 1914) 

j Z~ 


I L R 42 Ca’c ICSi 
I L r *'0 Uad St 


065 ) 


DlGE^r OF C\^£>j 


{ 9S0 ) 


coyMissioh 

f \|>M1SJ I«'»Tl)I \tT (II 

or l-i 4) .11 t 

I L R IS Mad 1134 

W VI f rriToti rrMiNT» tirr 

n L R 41 Cftic n 

— — Secret— 

I 111 tIPVI tSIl \ I ST 

I L R 37 Calc SI 
— lo exani'ce witnesses 
'• ( IMI l no< Ft I I 1 < 11 » t \ T \ II 

1 lOS) (> \\\ 1 f I 

I 1. R 43 Bom 136 
'' I II.I ms rwiisiTms oi 

T t R 43 Calc 19 

COMMISSION AGENT 

stlliag adulterated tooJ- 

' tit ITfilUTK s 

I L R 33 CjJc 632 

t 1/ SITED J I V>|S< f T J HtVtSTIOS OF 
till LTPr VTIOS \rT (\ I OP 191.) 

4 ( I t R 40 All 661 

— — — Caatmajioa a^eacy—ri-Wice naJ 

! ry dart — Irfj i (went of a ri' mh — I arl of cl cm 
c ( « lied bj U t d ftnd<iiit—J{i ijmmt on admot on» 
—I I riv to I h it ff to l>roi Ini in i f/ fij n— 

I r JteltonofCoiirt—Diitrtlinitrjpiirrra—Ctil 
ir rdan Cod ( ftl I of I mf O \ll r C 
Lii 1 p \n 0 r I of till Civil I f ceduro C > In 
til Tjurt has jun Oicti n 1 1 toter inUincnt for 
til A iiouat aJmittod t loih (rou ih delcal 
vnts to Uio I hint iff H an 1 it ■« in din In I c a Iis 
r 1 11 Lisin^ rc^nrl t tin oatiire of tlic ca e 
an I tlm all atiooscont lined in lli< pi adiii.T an 1 
lb a Imii ion malt inOoiift whctbtr ho will allow 
tit ( hifttttfs to proc cd t j protc tt o riiiiamdorof 
th ir claim Thu ili-tcr tiou of the Ju l.o is judi 
ciaf an lam rroneousoxcrciHU thereof maj I e open 
to rrcctionba aCourtof \ppeal winch boweier 
will I *lo V to interfere mi’tMcilIicf of tUo] artica 
fiae I en nianif sth ani iiafairN irrjudiced 
1 1 1 HsLK lUs \savBa3i 1 Uiivtfiisi t « soiuca 
tl 'I I I It R 45 Calc 138 

COMMISSIONER 

} r , ( mm r 

I r li r (It orUr i id I / n i II j til / r 
rr nr vjrf I ~4ct\Io/lS5l j , ,I 
!’ t! , ||llH^nxmm„ 

I I «i uni fthef jtirt cnjiiln) that vIct nno 
I I HIM I Her acting uni r Act \I f IS i as 
1 nl d I \ 1 n a Act MI of 1st S I al mi I r 
til cirtn iiKt iticti ni p wtt to nviin lu rl r 
tiiiiL asi It a rnic I cl t f r arr<,ar of nainu 
I tu KTH ) tjr ( Ofcsfc_i t ^A^ti ht vtn e>r ii 
(Id) I L R 40 Calc 55S 

COMMISSIONER FOR lOCAl tNVESTJGA 
TION 

I i\ii I I itouirt I I d \\a I 1 ) 

I I R 44 fi3id 640 

-f rfi/fu li j( 

m ^ r n 1 1 I ij r I o rl I III tr i tnl t 
ri ( url ulicli aiiomt t ( j Jin irn r I r 
1 a! in i«li III II I iht iiK I »irt J» nn it » 
di t! R t (tl all I ill III u 1 U f r I It r 


COMJUSSIONER FOR LOCAL INVESITSA 
TION-eu'tH 

lion uUmitied bj such foiniui loncr Pasciia 
MV fejsi afiBitcstDas Afett-ts. ffOIS) 

23 C W N 295 

COMMISSIONER FOR TAKING ACCOUNTS 

Sef CiML I llOCEOniE t IDT 190S IJCTr 
11 lAitv 12 I I R 45 Bom 612 

(rfotiitt — lowtroflhe 

! mn inerlodeeihqiifilionsofl'tie'tiilh Inhnq 
/ ?r unt^—U jh Court R ilri [UrigiPal Sid') Jlr 

II 3*19 — I nlcs of Ihe Supm le Court tn Eji3fan>f 
t) / I r (‘9~Itcdrii)>linn Bittl — Motion for three 

III lo lie Comm sinner The Commis lotier to 
•wli mi AKUit t< referred bj a Jutl^e on the Original 
Suit »( tlio Ili^h Court IS cntittcd to decide qncs 
tl na »f law which may on c wliil tahiR" the 
a eouiilit It t not ojien lo anr if the partJM to 
tlu, nfcrence t a1 the Judge to gi\e lii< opinion 

II jue tions /law winch have an en in the tahiRg 
f aeount The parties objecting to tho decision 
f the < ommi uner ol rmll i ncced m the orh 
n»rt c<iiir el a hirngfcveeptioinfoliHecport J er 
MaettOD J It mu t not he taken asholdins: that 
the Court once la raf renee has I ten made to tlic 
CojiimiT mner lo as nil control o\er tho proceed 
in a until the ‘’om ai sioner has made his report 
Kien may be ca ■< in which die Court ma\ find 
itnece ary lo withdraw Ihe] rocetdiiVgS Irom the 
(>111111 ion'‘tflnlr inio t*i hearirg itself 1 ut 
niich en s must neee arilp ) i of Tore nceurrmre 
Itis adiffirent matter to ask the ( ourt to resume 
tlw hearm,nierel\ fortbepurpo of tftcidiiig etc 
tain jH tions which eome withm th powirs ff 
thw ( >mmi SI aiaer I aauinsi i iirssii bum 
( ltd) I L R 42 Bom 719 

COMMISSIONER OF PARTITION 

— sale by— 

See 1 8\»w I L R 40 Calc 140 

— Commissioner s lees— Uoie r<of ttd 

— If I 6e iiirfe pnrf of d er »— / arlihoii s il 

Mheie a iktni iia a partitim suit entitl d tlio 
Commi loner to r ah e 1 \ eaicution the uiu 
Awanji I to hni on aee unit of J is fee nri I e>r 
pent lltll that tl c ( mini loiier wl wn 
an iBn«r of tlm C iirt n ht not to have I en 
jliceiTm tlw po itioii The proper enur t fir 
tl ( onrt wo it i haao 1 een to call up ntledtcne 
h Meet <lej o it ««( otirf (he frill RMooiit defer 
mint I to 1 ] aanhlo to till ( miii loncraiilttc 

ihcnc < M_Ut n* t t » hia\ e I ecu Iriwnuj tiltfich 

um 1 a I I e la lej o ited \ a^u i I aL MFiKaii 
ItTNoir I Eiiana I ov (I HD) 15 C W N 221 

COMUnSSIONER OF POLICE 

power of — 

a t iKtcE ir>\ I L R 40 Cafe 4~0 


COMMmiENT 

a liirmn I L R 42 Calc S56 
S (.iiiviaai Pi a I 1 1 r • )i a ( \(-r \ 

J lst\) — 

•. I n .10 .! 

I L r 42 Bona. 1*2 
IJ- 3J asi t 

I L R. 43 Bom 147 
a 2 «M I L R 35 Bom 363 

( 1 L R. 41 All 454 
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COMillTMSaJT- « ; td 

S 2ij r I, B 38 Bom U4 

•iS 4-(j iM> 478 I L R 40 AU UO 


COKMON CARRIER3 -co «/,7 


a 4'8 

Set Ji)i i 


1 L R 43 AH 32 


- to Sesaioaa-' 


I L R S“ Ca c 4S7 


See JtfisPKTJON t 


fOtJIT 

1 L P 40 Calc «60 
— while suit peodicg — 

See tnii. PaooeDUFE Code ( if t \ oi 
lOOS) O \Ltrr r I (O aed ii 
WXI'^ E 2 CL <3) 

I I< R S9 Med 007 
Duty o/ <<> 


earoMtJie uttnessts not produeed bvt it t actiiara 
ts petpetred io prodvee ajt<r process— Ipfdieaiion Ja 
aumynoH witnee'cs aud for Dine to fie dtxumenls 
made oiler iJe eommifmenJ order — Cnntiitat TVoce 
ifftre Code (Aci V o( IS9S'I e 29S—PtaeHee \ 
Magistrate la bouad betorc passing an order ot 
coBjniitBa''nt to (xmaino «)} th« witcc «« pru 
duced bv the accused but not those Thom he js 
prepared to prodooc after process ohtamwl f<ir 
thejr appearance Queen impress v Alima li 
t L T id All -64 referred to hmperpr i 
ATMftowwad /iodv 1 L li 2(S ill 117 disscnlc.! 
bom. A Mamstrate does oot act iiiegaOj tmder 
9 208 of the Uimmal Pfocedmo Cod'- jq refas n 
an appboatioQ for eusuiaoas on mtneascs and fot 
time to file document* made after the order of 
oomimtmenl has been passed. ruFsaon t 
Sc&jtTn (1314} I L R 42 C^c 603 

Charts extlusxxelj tnnhle hj 

Court of S sions — Mapiitratea duly vhen 


Here ts evteeuce tehich t/ iehtted troiiU suppoit 
(Kt cAorge M here the charge against tfae ai'cn^cil 
waa oneuf tape ivliich la exelusiTcly triable bj a 
Court of Scaiions and other niiuor offences and 
the Magistrate holding that the story of latie 
was probably an eraggeratJOfl t«ed tbo aconsed 
for tne other oSences and coDTicted him I/cU 
that as there rss eyidrace wJuch jf believed 
■would support the ebaro© of rape the Mssietntc 
should ba\e committed the case to the C^urt of 
Sessions Per SiraiisuL IIoda J That jn 
revision the Higli Court should not take the res 
ponaibibtj of coming to a concfasion ereo jnesdeut 
ally regarding a charge on which the accused ha 
005 DtseTi tried. tfozEAcie Axno EitTETOR (lOW) 
23 C W S J031 

eOMMlTTJEE 


SeePirnw — PEliotoca E"rDOWJttKT 

Z L R 40 Calc 323 


COMMON CARRIERS 

'Scf t \tt( itr" 


‘^cf fouTBaCT Act (fX- or IStZ) s« ad 
Co 1 X, R 40 Bom 5C9 

— by sea— 


See flu. or Lfm>a 


Uahtlily of” 


&<e CArriLM trr s C IS C 


d Con’racl ot carriap — / a- 

ttftcd rui— Co» tniftian — \ y! /jenei tHdemnUj 

oya>n t—Camt s fc( {It! of ISC5) s» C S 3—. 


/»#«!«/« pohey uxirraxtUil no rccowr e ajiirst 
eantes — &ahrogfn(ton~Btj7l to rceoicr — J/i» 
jomtlpr—D'tmnges Good? wcie shipoed on ft fiat 
betoagm., to the c mers under i hill of lading 
endorsed to ho Manufacturing Comping 1 v 
thu 5 whertof the earners were cveiupt from 
loss of t*c good unless such loss should hau 
arisen fronj tho ncgl getico or criminal acts of their 
s riant* orageuts There pas an exis'ing ngrct 
m'mt betwt.i.u the Manufacturing Cotnpiur ainl toe 
carrt r* bycfaiiso lOnhereof the SlanufaUunna 
Cimpanj undertooU aul a-nreed to boll thecarrscr 
hirntks* ami mdeiumfied froiu and agam'it all 
hims wliK b could b insured agtm I or covered 
bv an ordjnan F I A policy An ordmaij 
1 P A poSic} ras is ued hy the Insurance Com 
paiy in /avoiir of tho Mannfactiuing Cumponv in 
rc<p«rt of th'" goods having the clause vrairanfed 
no recour-ie against comers The goo Is 
lost by the lUpligenco of the camera end the 
Insurance Company paid the Manufacturing Com 
pans tlic amount of the policy In an action for tho 
loss of the "ood* brought by the Insurance Com 
pauy and tho Manufacturing Coaipanj against 
the Carrying Cwnpany os cooiroen earners — 
fhll that the action Ia\ Tho rghts and fiabi 
titles of tV common earner in Zn^a ato out ide 
{ha fndiao CVntract let and nro coverned by the 
piincipUv of tiic Engit h CoQituon l>aw os moebfied 
hj the Cartier^ Act I cemmoa came? is fcubjeefed 
to ti’o distinct cUsac of liability (i) inauraLli. rials 
from nhich the element of dcAuR is absent and 
(n) cany int nsl « m which that alemenS » proaewt 
:i^bsh Coufta m dealing with srcmption clause 
iccpgiiiso thi* distinction ond cou-Struo them as not 
extendin'* to carrying risks in tlve absence of clear 
worth to that effect Trieca: Cb r f/flwn / 1 jf fer 
agr-Comraxy umilK D 4^2 James Ixehon t 
Sons Lmitfi f Aehon £tne {Cusrpool) I mitef 
^^o S) tZ93"3 J K B 760 »j/Wa Pitlfonl s 
J/ t 11 -443 D sire v iwdao ond iar/A i Mfrw 
pad lay Corapax\y I L R 0 Q P i>'>$ ilaitin 
r The Croat Initan Pemnsula Jiatl>raj Coixpaui, 

Ij R 3 Pa 0 C rch V Central Sirnm ^attyalteu 
Company L P S C P U an I Crotch \ The 
Zondon art I Aorlh II cs'em Patluay Cor?pon>r SS 
L J C P 73 referred to Rarler « Reather Com 
jaityx ^jal Mad Sleam Pacltt Cotnpavi (/?<??{ 

S R B €”6 distinguished A /ariiori in India 
where (here la tatutorj prohibition agtiiLt ok 
mpting a carrier from loss ansiag from nrgb.'tntt. 
and wreinsl act this canon of ccwistract iiMi s) oidd 
be adopted at axtr ntc wiUim the brails iinp'nd m 
the prohibition. CJau e 10 of the igrrement mu t 
be consttsied s3 an integral ^nrt of the contract 
of ca na"« it (lid not extend to Io s a« m" from 
negbgenco of curwnnl aMs Tho stijnilalion in th" 
pobej tvananted no xceoiir*c ngninst carriers 
didnolamoiinttoorcbnijui hment by the fn urom 
CoBipanv in re jeet of tisls not tvetrirted ir 
«hc« (J» lo * h»d nri cn IroBs the nr^hgciiro f 
{Ik* earners Tlot a t Co r Prom 4 Con C is 
JSC distwigui be i Ina much as tho In « ancr 
Companv clnimel l\ way of sul rrgatioo and nut 
a ignMcnt the amt shoidd havo be n hrouglit 
Olds m tl(c name of the Srsniif u-timnc’ Cempans 
Jiirotinl V Poihc-arila Is L } " 1 C olS an 1 
SepoiT j’lampQn I R 3 f C 33 tthnol 
to 3 rm'« AVP roKEJO'r MAt!i\r lasiriWi 
Co J» r In ra rrwJUL %AvniUTJov ash 
P aitsiATCo In (IfilO) 1 b R 28 Calc ES 

ssc w }{ see 
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COaMOJ CARIUiniS— fo H 

'* I<otlC 0{ lOiS f ttr t ici 

(IJI ol l%f)) 10 — IJ fi (f» nj >ofic I ider 

f 10 of the Carntrs \ct Ix-fo e uit notieofiis 
tau Ibecivcntotlieca-Ti rb\ i! jiKintifl Know 
leiL" o* the loss d rnclAfiiir I bs theeani runot 
3l.ei I rnt n a\o ro"Er n 3riBrM: Iv 
smAVLC Co Lr> i Ivcrv G»srnii- Stpasi 
KaVT ATIO'tAND I ULWA\ Co Lp (1910) 

I L P oS Calc 50 

G. — Fi At cl fonujnte 

lo inAi I on earner vug uj gooh t lore tirhttn/— 
Prfi at to re vnj/i t/ rtluial tj ddiier — Ftjlt o] 
ec’ui'T'U* to vng’t and charge for ehoiligt Defend 
ant bteamer Coaipsnj s\ho were common camera 
tr cd to allow con ignecs of goods bj thur boats 
to insjvct them before grantin'’ receipt in the 
d lircry book and have th m re nei^hel (il so 
demsn Icil) in case of ii pi luo of eliort \\ei„bt and 
ca cr th" short rei''ht m the delivery book The 
plaintilTa agent witlijut making auj nch inspic 
tion THid th freight ^n d the bill of ladinu and 
pave a clear rtce pt in the delivcn book of tbe 
Company but Inl not take actual dobverv as he 
fonnl eo*ne of tbe ba"? dama"ed. lie then a "{“d 
the Company a acrrant to n neiah the gooli and 
this being refuvd, dil no take d tncrv XI e 
plaintiff thereupon *ucd the Company for the 
price of the goods ITtU that the eint in«»t fail 
as refusal to re wei,h did not amount to a rcfit'al 
to d lircr the goods The mere fact of the plaint 
ifTa S'* It accepting delivery anl granting a clear 
Kveipt would no Inse tik a awa> hia right lo 
eomp asatioR for p o-ttI loss of anj | orlion of tl " 
COR ignns nt ii transit o in the cu toly of th 
O inpans the portion of tli latter b in. that of an 
ittiu vr Ifa might srcieh tbs pools him el anJ 
claim th pri e <f t1i shortagn in wci lit 
Pt'fiAsn koinwsLs i rsoia Olscrvl Namos 
IION t uritMTSV fo In (I9ll) 

"SC *7 n 310 

4 — • Li Aihtj h tn 

jun ilagooU — Tl loughloo^ ing of gooU — Ihoiijh 
loo'i yb/^nfcompiinyandtiijurjiifil tItgooU 
V rc m t e c itod/ oj inafficr Coni}ianj—ittl\an 
tarn i Id {/// c/ fS j) $i u S 0 — \eitgnte-— 
On 1 oj jroal — ^on letiertnce anl inir /nance — i 
Inin I nl ne Id (/ of 1872) t IOC Th» 
plaintiff d hvcrel 313 clic ts of tea to th first 
defindint (railivov Company) at Co lubi in ilHsam 
for trnsi ort to Chittagong anl thence toFn_,l*n 1 
the radwaj receipt being in the usual firm used 
fo land transpo t from Assam to Cliittagoi 
Til b III’’ a breach on tbo first d leadaiits 
raahias goods deliicred for transport from Assam 
to Cliitfa'’ong had to b" transported from Gauhati 
to Chan Ipur b\ rn cr in steam rs and flats bclon” 
ing to the cond deCendan iin ler sonic arrange 
ment s it'i tl first d f alant svl icli fs t *a 
notili d Accordin ly the said chests of tcauui 
put upon ore of th flats of tl c e coni si mdart 
at C luhati for cami'’C to Clanlpur ml wldlo 
the thesis Mcio m tho end flar a fm froLe o«t 
and deslrosed 00 of tli chests The ^Uinliff 
broil lit Ihii action o am t botli the dcftnlanU 
fo ricoacrj of P— 7 ISj repres atm'’ lie saluc 
of th % ciio ts so diitrcscd The a turn e am 
tb frst d f iilant vas di mi cd under 6 j" f 
the Inlun R !«a\s Act 18)0 as the r.q i it 
noli c SI IS not sersed on them siitliin th" pen 1 
of IX inontlis lltlJ that tl ere sias i > esmt act 
befueon th jldnliT anl tie ffcon 1 s fnla t 


COMMON CAPPIERS i > 
and that und r the arr n^em nt t' ire was a 
gcnenl contrst betnern the defend: ita wberebv 
one became a sub contractor to tlic other Held 
furtlici that under the circumstances the fir t 
dcfinlant Lad no ai thorits to act as agent of tho 
second dc'endint to enter into contract for earn 
ago on tho latter a bell'd' lid I also that the 
second def ndant was a common carrier within 
tho defimtion of the Indian Gainers Act 18C5 
and as su h was Inblo lo tlic jUmtiff who was 
the owner of the good- The Indian Garners Act 
ISliJ makes a toinmon cjtticr lialle to tho owner 
of the goods as och though not as insurer Hell 
al o that till, phintiil was entitled to suece <1 
inasmucti ! c hsd eslabli lied negligence on the 
part of the second dcfemhnt The DEKiuiut 
Xea Co t lup \ssAJt Bocal Pailwat Co 
(1910) E3 C Iv N 9<^8 

COMMON GA^'UI 0 HOUSE 

^IC COTTOX GASlULIxa 

I Ii R 39 Calc {>oS 
‘•tclmuc Gvmbusc Aoi (HI or 1807} 
a 3 SKD 4 I L P 01 AH 86b 

I ixr S J I R 41 AH 272 

CO IMON LAND 

■ ■■ - \*>»li — OecupirJ Ij tom of Ptt jiro 

pritlors artfrttnj their eKlimtc title and denying 
that of the (th r p opneto «— II h tier a suit hjolher 
proprt for* fo' joint ‘{tossesnoii tt eompetcnl^ 
Fartihon of absii land Where a plot of gxlhdi 
Ian I was taken e\elu ive po s sion of by tho 
defcnlants two of tho proprietors of the viUage 
who assert d Ihcir exclusive tJtle and denied tno 
titio of tho otlier proprietor Hell that n suit 
for joint possession oy oth r prop le ots was 
comjKtcnt llatson and Co \ Itamchand DuU 
U I ] I? Cate 10 V 0) and Voji* ▼ Teti 
Si 1/ < 9 I F J918) di tin^uiihed. A Cml 
Court hot not a Kovenuo Offi cr or Revenue Court 
has jurislictiOQ to partition tho ajadi land, bn* 
tho osvt of proving that there was thamtlal in 
tho ahati which could bo partitioned and that 
partition thereof was feasible rests upon the person 
claiming jiartition Ishiiar Singl v Sing? 

{117 P I ISDl) followed JUsri v GrrTLAAf 
MtiiAJiUAD I L 2 I«h "3 

■ ■ Abadi — tneroaclmenl 

h / one of tic co eharert — Vail for e/cetmenl Ij tom 
of Pr ot’ r coil men villoul proof of material or 
std aliatial tryary n ij wilAoul <7 'mg for pari i on 
The pi imliffa and some other per ons ar the owner 
of 9 loth ehar of Pana Ojira one of tho Pana 
of tho town Toshau tho remaining cosjarcri 
(butchers by trade) own the re t of tho pana 
11 « plat in duput 13 a \ aeaat site m the Pam 
whi h was olli'’cd to hsie been in lo ig occnpation 
of d fondants "No 3 and 4 wl o so’I it to defend 
ants 1 and " two of tho co eharers m llic re t 
of tho Pana und r two d-’eili o! ale dated C h 
Angnst Iniu The jhm'illi okeged that th 
plot in di pul wtjs ] art of tins common land in 
iana O ra tint defendants 1 and - under the 
deeds of sol had taken csclii ive pon-e ion of it 
on llt'i Decern cr 101" and b^un to moke 
con tmclions upon it and the j laintif s had taken 
proc -edin^s against them m tl e Criminal Courta 
« h w re distni&ed un 4lh ilarcli lOIS omn" 
to i! t nlanls oJ ic the uwjs of sale They 
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01 C\sj 


COMMON LAND 


C0M5I0N MANAGER— <“o'/7 


/>J2egw} that the Jceds of '•slo ami 

inmlid aoil j ra>o(l for pi * t 's'>ion «>l tlic jlot and 
ft pcrpctuf) injun tjon TIid miU mu in litntrd 
on the Otii Maich 1918 The ilcfcndanf-* 1 and 2 
pleaded that ilthon^h the wtc »pjx:rtamed to the 
iibodi lain t)j ra l<i‘<hDH being i town >cefr<hn_ 
tp the n /lb 111 ai o\er> occupier of tie nlah 
land Tia'i if-i projuttoi and po see cd tho n^ht 
of makiii": tinmfir and that tlip% Jiwl <one 
cjuentl^ n< jinml a ^nod title un hr the rale «lc d 
They al'o jleailni that plaintifi-c had no ri^ht 
to institute the lut a am t the dtf ndant wiihi wt 
hann!: ■» paifilun iinrli The hr t tonrt 1«W 
that defendants and 4 had been in oiiu]»firn 
of the jilt and ac<.ordin, to the 
they hid a ri^hs to tinnsfer it to defend-mts i 
and 3 and dismi cd the vuit ^he pHmttfft 
apiiealoil and the lower \ppeHatc Court ■agreed 
m the findins of the fir t Couit that actortlm*' to 
the li fijiii nl ni- fiery inhabitant of the filith 
•whether i proj rietor or not waa entitkd to ohe 
nale the if iiJi land e\tlu i\eH in his oecnpation 
But tt found tint tho vcntlcc defendant 1 and 3 
had not viKctodel in j roMiu the omIh i\e pos 
sevifti of lUfnidanta 3 and } thiir \endor and 
could not therefore tran for an e'tchi m title to 
tlic htter It ftCfortlingU pi cd n dotrei hi 
joint po c ion m fi\e«r of the enlne proprielajy 
iioclv if fom Ojra The dcfendaiif therefii 
pre tided the pre ent appeal to tlie HiJi < >wrt 
It wfl« ureed that cren if the lind belonaed to 
all to haurs m the Ptna the plaintiffs had no 
riolit to ojeot the difeninntv without ptomi^ 
pcfid Uini„a ni injury and tint the nnh 
remedv th< plaiiititTs had was to hnyo a 
partiti n(ff t I Ileff that it is « will C5f »l»li h 
cd cu t m t> It no mdiiidiial jiroprirtor can appro 
pmti t liini iff a portion d the eommon lind 
and use It m u h » was a to a^ect (lie n.hts 
ni all the lo hater at the time I 
Ilcfl nls) that the jluntiff hiviii-. ecmi uito 
Court without any delay were not olb^ d li 
how mitrrul anl *ub tnntial injury and that 
the dieree of the l.ower \ppclliti. fourt was 
eorrett tiyil \ppcal No _183 ot >91" jci 
Scoff ‘'iiiith 7 tHnpiil h hedj followed CJitf/r 
iinigl y 3}laini\<il ^lajl I"? P P /Afj) C ? t»Ui 
2M ^ (og/i (/if P P 1SS5) CJm S i /} \ 
Sfldfi y,i-}h I i } J? J^^i) and IhTijtl Ah \ 
Aihtr If 75 / I 7t 3) ref rrod to i XmlA t 
ihiUiiiunlKI IV A lW)fhrtf/t 

Ah hffti V 7n If tU Kfaii { t 1 1 IM ) 

V / j<i Siiy {.9 P P 79/^) and \orurtf 
I a \ I III I ilnJ<r{l r I A Ca! -p<) 
l( h«d Mi\Ji I t iiruvi ^fr«*5iyiyi> 

I L P i Llh 249 

COMMON LAW 


hv frief Jitlcje irf !} i iin tifnixille — /« 

tio» of n Comnmi Miiiin; r A Common 
ipptuntrd under 9> of the Pengal 5eninev 
hy llie JJi Iriet Jiid^e i an iRuer of the ts it^ 
ir afinl In the vtatiife iiid iii «i fur he holds li^ 
oftwe and p rfnms luv duties under the jrov i luis 
of the iet i in « jio itJori nr(^ln''on» fo fhst rf a 
Peetivir ippoiiited by the ( ourt and is infill d 
to tltc «yine protection for the jicnod diirjn„ 
wliieh he exerci e hi diiti*-s wdhm the powers 
^lyen to him by the \» t n a 1 cteivcr appointed 
by the Civil fourf No mt by a eoow-mr t< 
rindcr a eweral secouut for the whclc jern 1 cf 
hi-T insnigenim crmlil he i amst a Comiiifii 
Mans er who In m sc ordance with the privi 
athns of the law whitb defines hi dnfie refill irlv 
suhmitfel aerounta / r the jsnnd of hi man ^e 
Tfient to the Dulriit IiuIei md whieh accfiints 
Ime liccu duly mdifed lud pa eit h\ the JJis 
tricf Judge A euit is al o not tiiainfaiiubfi ?y 
aeoownera am t a ( ottimim Manager for rei vtry 
of specific sums of rimiicj yvluch in the ord jury 
eouisc <jf the mani^ciiient cu-bt to have appeared 
in tlie ueeount and yrlmh the to nwnet wa nwnri 
at the tiwM* Mere not included in the lei rmt 
oe witb dm encjuiry iii> lit hive di eoyiicd v eib 
not m bidtd m the nccoiint eveej t yiitii tin jre 
riou *yn titn tf tiic l>i tn t furl e h/ if> } 

( hne la Xff • fjtr I lo> 1/ > i / y O mond } If 
IIP lie alt ire 11 y lir and V 'o 
t« f f fi CUaixllviy \ 1/ idn Tnl iJ Jo/ 

3 Ituf Ca* >17 di tmpni lusl Ntnv Iviaiim i 
7fy\nii. t tti^ Cirnfirt CwtirFiwr fJOl ) 

I L R 4D OJe 150 

Ipph ilinH /oi f/t flji 

jio ntmentofo Cou moil Vnii '/ f — 1) joint i *i I tif a 
tfctitct » > t>ai ii*ixi- nl vl fl f tififl iliau—i I'nagl 
Itnpnnj let <J /i/ o/ /5?5) /?— C i d / ice / r« 

Coi/eHrf J lU <10 M V I The 

termsofO \f r 1 t f fho Cud 1 rorcdiiie f d« < f 
l*Ki<4 ore wider linn the eorresj nduu a W- < f ti t 
full J loccdure ( ov’e of 18% ftml dt mt jriyile 
tint till *pp iHtJiient of B rc eiycr liculd be tru 
(inid to a u«l An ftj pi ation for the ajjujnt 
tiicnt <! a Cowmen Miu a e>r untur “*>1 if fli* 
Pciisaf Tensnet loti an rrt"mal ji tircedui cm 
tsnip'ytyd w « 141 if the Cud Iroecdun ( 1 
to which th proeediirc uiidci 0 \L, r 1 cum 
to be «pplic.sHc II ilur I »*«? \ f iL n f 
i T I 27 W too fill wed The relief of ait at 

i,iievel pirtr to Mieh on rrdir is ly wav <f an 
ftjijcnl an I not Is an «j plication for rev* i* 
Avyuiu t iiciwrmici \ i IfviiCiurTi Ifossnv {jiry 
iiMity (l»U) r L R 45 Cile 983 

Ih H7 il 1 riia it/ ( f 

(l/tf fPtl)- / — ? ! I r j n iilatroi I )> 
tI t f ft! IMcre n eommoii lusn •’<r 


V Him I I vw- 

COMMOK M-IKAGEP 
^ t \ccoi vr 
— - *uit agy ad 
Jlr evi Tpm 


I L R 41 Cafe 
diu yy 

I L R 58 Bom 585 


I L P 40 C-vlc 3C8 


• n \rw ft 

24 C \/ V ICS 


(W// 


1 1 / I Jn » ! Irt 

la- a\~\ <7 > Into o 
tat t ji r eou ih j t 


»PJ Mntfsl yinbc I' <f th rental Icnanej I t 
re i^iKcJ «R I ff c cststc i «« rtleascd and wher it 
y a f UR I tl at hs nrewunt had w t lire n j rt Jiei Iv 
ren lend and j a sed 1 j the J>i flief Ju IkC JI II 
fliat fi eridl 1/e sue 1 for neeminf wilii tie j r 
iwi ion cf the iJj triit T;id_e I ' Ai-'f r 
t/nfify If f </ irrfro r,i i J } 10 ( 1 
2 >f> ill ttni,i)i h I Dirty lltysywy Pov 
I 'rtv f lUMv ly 'sifciii fffifi t 

I L P 44 Cale 800 

CG3 % OV OLJECT 

S rricrriM I L R CO C !e '"SI 

not uaHvefuI— 

5ee I forn i I I P 39 Calc k ;t 
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COM ION OBJECT o / 

, — - ... ■ } ( ir f k I It et IS 

t o t l<s *t il CO I no ^ j ft f k Ih T II n' ttil « 

to 1 rfoB T}o mcri' f« i tl n in « h.r « f 
tKtins llr rrrim n Ij t n t tntP«l lie ml 
•nvali Utr* tlic ui'icti n if llie \kI ii I iirlj 
flrw ul at tlio mill n 1] t of the n^emllj 
»i« If t^n eoOiiii n lj< • are nllc^ I an I < ni 
la j rnvril tlen tie fi t tl al tl th r innun 
of jeet 1 n< t j rovcil w ill n t t x mrat the atow c 1 
fmri lial lint M'l vti«'-ix ii r Kim k irmoi 
2 Fat L J 54) 

COMMUTATIOK OF R-'T' 

S |t»\, ttTlXXN \ \fT laS I ‘ 

5 Fat L J '•6 
« I IVT I L 45 CaU "89 

CO MORTGAGEE^ 

>1 Mm T \ 1 I L R 33 Calc 342 
L R 43 I A 272 
a Pat L J 378 

C0MPANIE3 /CT {VI OF isa>) 

<. f ( irvM 

~ — ss 6 48 41- tl Intot 

Ti’ol 0 I rf fcr> f *" <(l ft tl -f> f tliii lo fvriin 
t t> of Co'i inai' lit Vt>i Mil/ n f 1 ot tiltw 
I'lt inj *1 ivkI tj * iin jftt t rt/ it f— 
in I me rol vntt jion I rf ihel > f i r ti it — 
I ;uili ata—TMi/ ii fr 'fr itl, ISS t M 
Tl * iroMi n yf tl 0 Iiiilian 1 1 ml amt \ t (\ 1 
of lf>3 )a rieOr li tfi" it'orioratKii if finij aims 
arc tic ame *< tlio c (<nlAin<t m lie Imjmal 
Act rf IM <M<lt tfiiit il I *1 lallj iruiifnl 
in II of tic Inilian A't that it i not the <lut) 
tf If c r «^i Irar to rtriuirr cmJ nec a« < > vfiitlirr 
tie i-ut cnfxra in the Iftii ramfiim rf A oeia 
tl 11 are < nipetinl to eontraet S fl f ||c \ct 
pr tilallat aii) »» \rn or more per*.fnx 

HIM It i-MWriliiii;' their niiKi to * 
tfini ran fun < f A*, orntion an ( <(l<t«i e rom 
jlnpg •willi tfe tniKi if( na of tin t t in te p <t 
rf rcjzitTalirn form on inroiprratiil ( in] am 
cfe Ami a 41 enxrti* ifiat ot rfifientc < f II e 
intiij ratnij f am C< iiipani pn «ii I > tl c 1 ejti 
trar khall I c c ntli ive e\itei«e that oH the 
rcotii 111 I f tlii4 \ct in rc ]>e t of nti tralion 
have I ecu t niil<l mtli Tit 3I«i>i tan tvm 
t f A ocialit n of a | ro] r c ( f r nipan> «a ^netl 
Irforc lie P ^iitrnr l\ two ailiilt jier n« an I 
al n ]er on who un Itr tic f uanfian'i oml 

■Warli Act (\ III r f IhJO) t ntl hern duly a) (iiitcd 
tj tie (oiirt fiinrdiin rffin. minors tin 
lati iiii’in" i\ ftpnralp a'-T’iitiirp f rcuh minor 
and tl u I t^i inr i ue f a rtrtifeol i f the due 
incor]orn<ion rf ifo f iiijaiij fn a amt in 
winch It was ol jeelr 1 i Iti d/ that tie 
Crnijaiij was net irrinlt < nfilited the 
Slemoraniliim of A Miatun n l I aiip" lorn 
npne I hy tl r rrrp ire 1 iiiiml rrft^xcnxiil mhcia 
JlrlJ (r ver in? tie <t ci ifn rf the fhi f fonrt 
c{ Ltwtr liiirina m il Apj-cUite Si Id that « 
liming tie crnlitioiia of regi trail n were nrt 
<liil\ c iiiiKl with till eerUfKBte o! inerrjcra 
tion was ronclii lie f<r nil jit rr<K-es anilhel wt 
rnilil n t po I luml it ami rrn idir anv alleged 
defects tn tie forrnation rr crnstitulion of tic 
Conii am In r( I iri fa Pai'itj Cttnpanj 
PuTt ( ! J P ^ Ck l/>]i.f(4 perlxrtlCaim 
J and Oiler v T r/ji nint I } ' J t 7 p 

Ipp JOj 1 r I/’rd firm irl 1 C Idlowel 


COMPANIES ACT (VI OF ISS"*) - / / 

But n| irt from the 1 n li li Icci in i| u e ( 
the nor I othcrwi c in a C of Act \ I of ISx 
xhowet tlaf lh< slatiilrrv umifitioii tint thu 
Mrmir-iiHloiii of V mutioii inn t Ic sipni I K 
soicn or more iier mis wa ns much a c’on liimii 
rf re 1 (ration a anj othir to Ic fount m tji 
Art whi h was pirliminirt to re^i fration and 
aipsniitlv e-^sentid Ihll nt o that the i ue 
as to tlio mrnlilUj if the fimjnnv nii ht anil 
oii"ht to hue tiocn nisd a groan I of attack in a. 
former anil hrou ht 1 1 the samr jilnmtiff n am t 
tlie same d fen lints m 100’ wh h hail 1 ci n dis 
missoil All the facts on which the jircspnt smt 
was Imisc 1 were known to the lilamliiT anil wcri 
tatcl nt ! n"tli in the jitfeccdines m the 
firmer lut No further eviltiu a iml I hue 
lieen neel I N tl in^ w is wanlin? 1 nt the 
alhtiin of an is. ue mi tin point The } re ent 
lilt os regards that <]iie ti n was therefore I airc I 
•s res J Iteala im 1 r a IT Fxilinition - if tic 
full I roe ilu e TmIp IgS’ Krini »i n Per out 
▼ Fill nwriP'llii ho r I I 1 >0 Cit ,0 

L P 10 I 1 ’Jf follow’cd Mi>(is( Pni t IM 
Anisr r >>ir stum ( nor sm Ann (lUJ) 

I I R 40 Calc 1 

I, n 45 ii-ua III c. lot le/ 

(J\ 0/ fS ) # ’ ( ) (f) I 

Sim fothi—Jn liffwn t t '/ the ngtiit of Ilf 
Comj in J to Ini' ! irtf- If inilii q i ji — / t if r / { 
tatU Oh tlfiKi — f irr iiinif iltol hart le rt i ot to If 
I'll/ nirfrs luucpt vi ynrii — 45irrw >l lot 
re/i Amf—Zm/riieiif of tfoics in roA— Coifli 
fioi prffilil—Conlilon 4»I«aiiei/ — Jlvfii 
flart/otf r The ijiir tion as to whether a parti 
rutar perm tecame n m niher of n Crinpaiu 
IS n r|iic!i<n of fact AMierc the Agent rif i 
Company inhirtvn )>rr cn to sign nn appli ation 
for tie ahnris of the (onipaiiv and that jurs n 
mime IS neri Im Ij entered in the re®! ter of 
nicnters »s ri i.hirch hhr there is a (rinphte 
crntiHct Ictwrrn tl at i er cn and the (ciiiiuns * 
atfii under 2(f) (/) TaiullOoftl Indian 
fonleaet A<t (l\ of 13i.) No lontract 1 \ wh ch 
alarea aie In le ton ihrtd ns duh pail wh n 
tlrv arc not in fact pai I nji is valid iinlp s ii i 
rcgi feted m f whm there is no su fi rt i (crr<f 
rnnltBct tie horc arc p \al le m ta I AAheieio 
the esent ft n poinjaiij nit n akin® a prclit the 
efares wfic not to fe paid for at all the i-lnreh ! I r 
Ws a Ic^u I'hii I il 1 r and tl is i oj pc f t 
to tic wh I rljctt «l the Ccnnanic A t in 

rnvlan I anfl in Jndm CnlU n Icmtlewirln 
tip Itin" nils for aomcthing tinj ai 1 on the fl st 
are not « del t dll to the ( omjiant 1 ut are cfiilrt 
I nti n di r I ) a in nihrr un 1 r 1 1 f I th Ir I n 
rninj nnirs- \ t (\ I of 13^ ) and 1 e i linl !c t pn\ 
them Til rfiitriluli n unler th le ti n 
applic to uiil aid calls im k before the win big 
tip btcaii e allhnu"h that is a dflt due to the 
tonipans it is nft the le s nn onioiiiit unpail 
on flic el are with rc pett to wf ich fl c nitnil r is 
hah*e AM en tl i A ansfitr c f a Comj n% f rwa ds 
to an apj I rant nt flee ihnt he I riititfoltt ehnn-s 
mttieComjanp acrompniur I I v a f rn fapjtra 
tirn for hare and (he a| pit aiif i ii fieftrm f 
apj I ration and returns it to tft Jfan ^er ih 
ap|licant te ouies 1 abl as a I sreholJ r no ice 
sfallofmeni t e iig inini tonal AVtilii Ciii-ML-Si. 
r TnsK(Mii.sL Cimisvt.sL{l9l ) 

T L P CC Tcir SS” 

ss 40 and 41- 

‘Jfc ' i> I L P 'J r Ic 1 
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COUPAl fSi ACT {VI or !SR3H-ftf ti 

s -S T L K ‘‘C 5on: '>'^7 

SceCojTivv ILF Tom 3”^. 

- > 5S I'ffh/'e Uvn of er t>f 

ihc clcVlrta — If up-— Co f %’\toTjf — Apjiictt 

iion for shnre'i — Coiit^if on atlict I — Af^ioaitt 
u>nbl (o lulfd Iht rondiliort— ^pplcrttUs lialiltlff 
ni rt co» trihuloii/— Intent on to Lrcow o mfmber n» 
pee enlt or tn fuit ro A iran'igcr of i Baokiog 
(oramnj njres n ej to the jctUioB « that if tit 
r-etitioo took 400 preference thaic he eiould ho 
appointed u casliicr jn a, new hraneb of f}»e corn 
}nii 3 la iiarauancL of tins contnof, the pcti 
tn>nc applied fo 100 only of j'ce "ronce shares 
H" paid tho dtpo*>! luouey niul «as taftred on 
the rej'Ktcr o ^hareholdera Subsequently be 
found hiimclf unable to take Bp the rcmamiT!; 300 
charts he was no* appointed a casluer m the branch 
ofii e and the contra t was treated as onncelted bj 
the Ducetora The prtitioncr ba%n appfird to 
have his name rem^^cJ from the ii 1 of con^r l>« 
tone m 11 . pec' of picftrcntc »lisui /(rfi that 
th’* (Ctiti ners application fo» 100 preference 
Mures 1 IS rontiitiminl ftp'll that he hnl n.> mten 
tion to l> 0 ne a in mber ?! tha < mp wh n ho 
applied for tho 0 virus un il he \»a aupointcd s 
Cashier m th hi tn h oric lit % as th refo 
enfitHl to 1> Btruci off the regi l r of prtfcnncc 

harehotl r and could not l><. callctl upon as a 
< 301 Uihu o j on that account Roger a Cose— 7n 
nr C«JJ ?»'’f Bint, Company L R ^ Ch C3o 
fllhwcd PAItSNB lAI t CfT'tSfttCAil (1918) 

I L R 42 Bom 595 

- 8 5 < 5 - 

‘it ii ’ t ” 2 !iocs 53 j 

/, iijaliof — Ltat Of 

ro t ' lo *— / l>/!cilun oj » ;» (T of ahare 
toll r* ~lra\ R tT trl hf t a I > or o’-! tram 
feree ri! hi d belo>i innhnj ip of the Com 
■pnn —Inti nj 0 r ( u rinj j > npprotiry oj f\e 
fnijn'cr — 7 i / hi in tot ,i trtd effect of 
— ho d /j iV o! lint / ,! f or nbtenu of 
a tficirnl r mt tn d ihit' A Jiairi'-Lutbi’ifg of 
tran 'err ir r I I'l;') / I in applicant a share 
holler in Ihc Itidnn pciivHau* Tli soli! flomc 
of his shi cs 1 1 the i pon I nt t v s « ions tians 
f f whuli wiri 1 1 1 uith t)io Company for 

regi trs iiv ’J lit < Mip i hunevc w nl into 
hquiditian let the tranifiia wen* in due con ae> 
approved of bi the 15 n J if Hire t( s Ac otd 
III” to th J fn ti ob rv d I V tiie OotnpaDj 
tru) firs 1 »l ed up t iheinlo/th jw yjoas s>«^ 

" r< 5 A lift lb B> id f liir t<ws at their 
in etui II 111 f 11 »i I 1 ( ({ The ( o uponp 

w it nl 5 li 1 1 tiv llh <f Noicmher 

I’ll ^l I I 1 1 15 5 1 >>jr ctors belli 

“ J 1 1 ll / t i ef sn <fi* 

prev IV I t S - 1 1 ,1 cr only 

weip 1 I 5 li ir n » , I it* » re 
111- 1 wnh th t II, > 1 1 I i>i _ojf, mJ 

"‘llh of N 1 C nb r I U Hi p h m was n 

J It I« pb C j f *• the } , nj;t f , If hi „f 

nUrilj 1 in S h duU I fi th is s whie i 

I 1 1 h s uimo o-j th > li < f N i si <r 1013 
I -.j) Mil eont - 1 itbs ihn r >f I re 

d II tifi I I ) till ( ] t n 1 1 r 

Iff flf. fn{ n< ini n \ ft f if 

* ' ' ih ti ii* of 1 te I VI J nr 

' h *oiii 1 // >/ tl t 

I 1 I I) th r ws« 


COHPAIslES ACT {VI OF 1SS21— fr,> i 
s CS~coi/<l 

eithec abs iwe of «ufici(.nt esu e or default or 
unnccti, arj dela\ on the psrt of the Company lu 
ilcahng »ijh the traiis’c-i the legia er of share 
fio’deis ccuhl not h" reetifiecl ''Oittnrr AissEft 
WAVJlt C A 1 ITWARnHAt (ISlo) 

I L P 43 Ecci 1S4 


•i e K 2it 1 li P Cl ^ora pi" 

<rCoitAM I L R 4'* Com 2B4 

— sc*.''*' Iba.— Comprtu!/ — iriii-iiR? 

up — { Jtry—I i Mil f oj eO>lri’ v! ry tor colh 

Onoc a we m* -r of s Cotapanv* is upon the L t of 
cot ibutfute unlc ho succeeds in show ng as 
agsinst the bqmdafor tbst he should not have be n 
^wjt on the Ii t c toiitnbutcui s he i 5 able (or nil 
those matt rs m rt p ct o! r h di 0133 be charicd 
in the event o th company b ing tvound up that 
IS to aaj to the ev'e it of his oiiginal rharc held lu 
tho co»p„n\ whirh rcmiins unpaid he is liable lo 
<<jntribate to tl a sc te of the company for pa^' 
ment of th deb s due to c editors and the expenses 
of the winding up und r 8 Cl of the Indian Com 
pane Act 1SR2 Ho n the eforc liable m retpeet 
of unpaid call c cn though as against th conj 


pany the reali a ion of sucli culls luas hare bceome 
barred bv hmitutioi ^ornl-^i Jam ttjf t /sAwnr 
doaJicjjsiranJcrf I 1/ R SO Bom fSJ and I nJ»» 
unra 4ijim\ 6tva Su&romain JU«i«(i<ir / f P 
of JIrd CS foilored ITASil* « 

if r li.ocrr axo Oir ^fiLia Coupsnv ^'*^**2 

(i9ic) I I p as fill as7 

gs g~ i®"— Cosf/flcf cnfrreif I ife 

b/ eompaitc — hrceri 0% t rc} r h arhdwfwi-— 
li;*>fAer raf oj tit f c n/xi y n e« firv //rw 
tha 8 Oiofthi Indian Compsairs Aet J«2 dtd 
not tenui e that nn agic ment entered into b> s 
compiav with a p rson who bell u eonlra t for 
th 1 orfcltt o' ft c'-rt in portion of the eonafwnT 9 
b5iain'*s« to e CT h putewl loh nii£,h' nri- s between 
th© pirti<^ to arbitration honll he mad© uodw 
the « al of the company CvNors SaesP '^®*'** 
Lr> © IiPRi AIcaii (lots) 1 L I 37 AU £73 
... ^ 03 — 

5eCoKrAV\ I L ^ 43 lu d 5 j0 


".i — Penallj — Criisirof Pior Jure 

Code a Swmnwrry jnn ■liclion~~Po/trr la Irg 

antntnoTtlo offtneet un’er th InJ'ea CoMfainca 
let Olio e IS nothing in hr to p event 0 
Magislrat** from trvin? iinvronriU offence* under 
th'^ Indian CArrojiamci ^ct 18^2 Hell ol o that 
the p n lly provided bv a 74 of llm In him Cora 
panic* Act 1S42 i* a hs«J ani not a muimnio 
pcnsltv s I nprei’ \ Moore J I I 3'1 

CaU- r r ref rii I to T'li e-<*b « in'" ^ 'TO 
fl9J5> I L r 4.J Ah 13 

r u— M if 'loi nj w n'ltanliiri of 

u»w If t bn t tel'i—fo uVif r I It n eamptay 
eti /y n /af »i n't r arfi f • Un ! r «. "d of 
Ui In I «n Cmanviue* \ct inv thin'' w! 1 h appears 
1 1 Ihfl aril fej of flus lation bit H not {rtivrJeJ 
fir In th© m morsnlnn o av. 1 lUioi insv b^ 
«1 cr 1 1 V a "pc' tl re* /iilion lur© tl e arti let 
of as ns im pro i J (or m«li< r* whi h n c 1 
n I orilcc M tf the < omi me \et b© con 
lain©! tn tic meiui rsndnm rf ©■«£»• lalhn and 
i*hi h arc not citb-r etpr© ly o Impl e Hy d »It- 
wi h b\ *u h jn©moranlun tl© pom ns s'* <he 
j.rti J « dejim with ru h inslt es cannot b© 
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mODsT OF CVsEs 


COi^PAKIES ACT iV2 OF 18S2(— '•o fJ 

■ — s “C— r 

tjfalM A j nrt cf T til ranJ mi ai I c n be 
sllrrtd Iv « fj-ecnl if iilicu il tl <- ni] «i\ 
Jt hf tJi J )a»c ir ji-w in n runlrjiit out 
f le the »tl fl tl t tr wlii li coplra t are 
in ir n m J t id ii h eiti ) ran be 
a tfTrJ bv Fii h al crati n of tl e am Ics unless 
It 1' ;roTcd tl it cf / tlie i ini>i of fuch cxiitrait 
ns tlal »tt ’i ri^lit lionlj i lit oEcetnl l\ an 
al era icn cf t! i o ti ! ( mfi i irtnt i Cjiet 

TIE'- r Kri I 1 \n 1 nirflfiOO) 

I L n 3S zi&a 86 

ES “C A t (It* cf e ettahon 

~ i-inl — Pone T n jc t —to tiart Ael {l\ cf 
/* ) * "Ji — / /G/'wf Tl n"Ptit8 of a joint 

tjcl c mjin\— a joint Hnxln faimh firm — 
It rror-cl a conytliraL' si m f f nioney on I unJji 
etpcutcd l\ the nani n- ni iilier of the firm 
ia ILe name c! tl" loij n\ Th »o liundii 
vrre a metl nitli the name of tli inanBi^ini 
memlxf rmijlj launj. i o I inji on the fit of 
Ibeci to irdicato lint th jieison Hio ai/iiol 
tl era tias aiming a an ag nt and not in In per 
ral cipi itv Ti conjaaT hid no ralil 
artielcs cf ataoeotitn and neillnrthe mcnicran 
dum of a ociatioi i or tallo 4 of (lo Indian 
CompaiuM Act fiapoMcrcd the agents to 

lorrotr inonev Tlicrc «crc hoircrer erTiat pur 
ported to be arti lea of sa ociation n-bicli tlioogli 
legallj mralid (Ihej had never Icon ree,iMcred) 
Mere trratci Iv tie compan} and eulmittcd to 
tl e poll e as I ng tl e germn an<l Icgallj adopted 
art) fes of a oriation of (fo rrmpanj 3bee 
itielcs did give the agents of the company poucr 
loborrou IltlJ tlmt the signature of the nanag 
ing rneinLcr cf tbe amnl frni «as sufBcicnt and 
that altl jueli the articloa of a< ociation txcrc not 
valid set the companj uas in (ho eircutnslanua 
(stopjied from raisng tho pica of (heir Imaiidity 
acainvt holders in due course of the o liuodi 
Kcm KisnoEE t Tiir OrnnAt Liqcidatop 
■^ i ij Baldeo Jlitia 1 1 

1 L P 30 All 416 

■ 8 77— 

£■«« s 7C I L P 86 All 416 

- e 77 173— J olunlary t tnji iff ti/^— 

•SpreiaZ re»ofu<ion — Aohee of erlraoidinarif tiitrlm'l 
f^r jxiAStTtff fjirctul rcaofufion /or volunlaniff %i*iid 
7 tip and its confnnatioi — If « tticr Vj tiart 
J elder* of dtfftti of rchet i tjiifi tnol e oppoialiunl of 
h pi ilator tal (i — If ereililor* may tlioi I 
of ivhitirii nti J q i</ ard appomlneiil of liqiit 
d lor hiotico va gucii eallmg an extraotdinart 
gen'Tal meeting o the ruiriholders to con itler the 
1 osttion cf ll e ( omj uij and if n ee atr li> pass 
a 6|iccn.l rc elution tl nt tlio bompanv be xlun 
tnrily MOi nJ uji and hoiiifators aj j oint d and the 

I f li(.e rlaUd fu th r that m the cient of tlio jrao 

II tion l-eir. y id a si>tci-\l n eclinj. vould be I eld 
ininndi-ti ij ftfter for coiifinniii^ the >c o ution 
JI IJ that th IK tl e was I nd as imdcr s. "i and 
17J (ll) of tie Indian Coinpani s Act at least 14 
dajB furt.1 er noli c should lave been given fw 
< enrrmat on c f a fpi- ml resolution fir volunlarilv 
win lin" up tl 0 ton)[ am J^or could it be trratel 
as a proDcr notice tillm a meiting (e pv a an 
cvtrajrdn-in rc oliifion fur t voluntarv nmdin^ 
up of the Cinipanj within s. 1 3 ( ) of tl e \et 
In re hif/ to r 1 n I Co!', cry Co I Cl J} 31 
i 'liwcd TIat whether or not tie snb eijncnt 
rueting of the shsreh 1 1 ri fer ( \ rg th remu 


r3IIPANIE3 ACT (VI OF 1883)-c-o ,id 

■ 53 77 173— 10 1/d 

rcis I n of the liquijafor cured the legal defect 
cf lit notice am! vsl dated the appointment it 
nn n] n lo the crrditon cf n Compsnv to question 
nlnthir the l«jiitdalors were appomfod in accord 
an ( V iih the Jaw hi U mol/cr of Imhix Trad 
JM 1 vrrsEERiNC Co Id (1911) 

15 C IV N 1047 

s 30— 

f' I 1 R 37 Ail (.'■3 

- 5 12o- 

A t 0/ I I P 37 All 2-3 

- s 1"J 

<<e« 01 1 L B 35 et’ 34"' 

— si-’ 123 IcO and 131— V’lrd 

1 E "P r tfto —7 1 1 over a eiedifor for cnoinl 
tie/ iinmalialely faen'f — ( veral f iianetal *>£) tho i 
til rout fa ,y — M ett e cf eiTTCiwcmm — 1 laelicc Tlie 
dcrinition of d bt in s 130 of the Imlnii 
Companies Act (M of 18S2) is quite di tmet 
from flic meaning of the word crcibto A 
creditor is a per on to v horn money is owed bv 
/J»e Company VUielher ho can claim lamodi to 
laymcnl of that dd t or Ins right to demsnd pij 
irent i« deferred bv his egreement with fli Con. 

f any ton future tune Lc e ill remains a creditor 
t liic petitioners can satisfv the Court thst tlie 
Com my on a General pciu al cf its balauce sheet 
cannot pav Its debt m other word, thst its- ets 
are not ruririent to s ti fv its I abilities tl at will 
enable the Court lo cr’er its winding tip If as 
arranLemciit can bcjiniicd nt between the Con 
pmj and its creditrr it would bo desirable Int 
an -vlteroit »hoii d le i ade to give effect It Hat 
anangrtnent But anv reheiue 

cr propc al by tlie Coiupan% to keep it elf 
afloat cannot be di cua.ed with n\ ehanco of 
succe s unie s the winding tip order i made 
It IS only after the win ling up oril t » niaJo 
that « three fourths majorit} of tho ereditora is 
ablo to bind the nimoritj fHLerv ise anv one 
creditor can como tn and ujisct anv artniveruent 
which bas apj^eared eati factorv to tho re t of 
Ilia CO creditor In lie ti alter of Indian Cxill 
rsvrcs Act in tie inM r of He lotiow 
MA'surscTtjPi-'O Co n’A'nr and in the tnaU r of 
J stilAL IvArso-D vs (IDO'l) 

X L. B 34 533 

• 83 123 to l-l— 

VeOojirvM a L s' Kandd" 

s 1 iM 1 c 1 1 I L r 34 Bon t33 

3 _3- 1*1 — Ipp'iin/iieii/ o/ O/fcKil 

7 / Iqt T aUer o ! r ter tni ' ny vp fiiipany 
— ipp al Ij t! mvajuj director nin I order 
1 1 pc rill r oi’c'if /71 I co-ntj-l ney of A 
winding tij ord r t rnuntca tlie ai pomtment o 
ilirrttor cNceyt fvr ccr in peeial piirj c " and 
a nan in" dirttlor is th r fore not a c nipcter 
person lo file on aj ImI n„ in t sn’ "in nt ord 
a||ointin an oricial 1 juiJator iiir ‘Jotrni 
Imiw Vlftis Cotrv v Ltd r 1 1,71 BinADcr 
MoTni.«.(l0ir) ’ I r 43 Mal “0- 


N s. .;s !l L. r 43 Bom l^’d 

1,- le”- 

r L P 1 Lth. 0 8 
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( OJl } 


llOLNl 01 CASES 


conPAiiiEs ACT (vn 01 i9n) 

8 e CoirrANin Vex (VI or 1S32' 

See CoMpAijy 

ss 2 (3) 3 (3) 171 215 232— 

See LtQTJiDATOF I L It 43 Calc 586 

Sec CoMpAiiy I L R 4a Csic 490 

S 88— 

See Coupauy (Reoisteh) 

I L P 47 (hie 901 

PuTchaiC of than at a 

Court sale — Pecltficaiton o/ rejuJee — Pou^ of Court 
— Director a jjouer to r«/«se to rcQx Icr a Court par 
chaser as a ahircholdi’T—Court a pouer to tnlerfere 
uilh tJic discretion — Apoeal to the Ilxrjh CouX— 
Practice A purchaser of shares of a limited 
company at a Court ealo n not entitled aa of n^ht 
to hare lua n\rao entered m the register of the 
company as a Bharclioldcr lie la subject to the 
same rules on tin- point as a private purcliaser is 
The proviso to b 88 of tho Indian Gompanica Act 
1913 should not he confinol to th** last clause 
but must bo read ps a g acral reservation imposed 
on all clauses of tlio oction Having regard to 
the fact that under th® proviso an appeal is allovcd 
from the docisiou of an usue directed to be tried 
it )8 nocesiaiy anl desirable tint there should be 
a clear direction as to tho trial of an issue so that 
there may be no obscurity on the point and no 
room for the argument that there i7e4 no issue 
directed to be tried and conso-iucnMy no right of 
appeal llATflLAt. Brulal v Gouoham Spinhimo 
AMD hI\SO?AOTURIKG COOTAVY (1910) 

I L R 41 Bom 76 
■ I . ■ - - — ■■ II Shares purchased hy 

the father of a )0tnt Hindu famitii and regul red »u 
An noire — Death of father — ilanajtny member 
entitled to nsxsiralion Where shares m a joint 
stock compiny have been purchased by tho folbet 
of a ioint Hindu family out of tho joint family 
funds and ngistcred m his name tho jicrson 
entitled on the death of tho father to bo registered 
Ml tho books of thd company as owner of such 
shares is tho managing member of the familj 
riARi T.tr. V Teib Mcir Miils Compakt Ld 
Cawnporc (1919) I L R 41 All 619 

— S3 76— 

See CosrfA'TY I L B 45 Calc 485 

— s 194, cl (I) (li) — 'ihare fully paid 

up ofAcrtciii* than m emA wctininj of-^hx'hanye of 
dthtnluTt Hol mating far share whether a paipnent 
in c<idA Jot share IVLcro in accordance with tho 
terms of a dcbenluto deed a compmy allots to n 
debenture holder a fully paid up share <r evebange 
for the surrender of a debenture deed not then 
mature the sbara as allotted is on® fully j^id np 
otherwise than in cash witlun s lOi (I) (6) td 
the Indian Companies Vet (VH of 101*1) Spargoa 
Case I r 8 Ch App 407 disimguishesL lnoD\ 
rCIA rCBRER CoMrAHV V TUE ItroJSTESte OF 
JoiKT Stock Compa'^ies Madras (1917) 

. I L R 41 hlad 207 

S3 131 134— 

5«C!oyrA\Y I L R 45 CAiIC JS6 

1 134 (/)— fo auhmit balance 

•hett to rtgutriT of Comjmnies—blementa tieee sary 
to eons xtuts offenee In order to bring witlua tho 


COfiiPANIES ACT (VII OF 19l3)-coiM 

— s 134 (4) — conid 

rule laid down m J ark v TaikIoh [1011] 1 K B 
588 a person whos© defence to a clisrge unil r 
s I3t (4) of the Comnaries 4c.t H that tomplian o 
on his part with the requirements of tho section 
was impossible on account of no genera! mfctirii, 
having been Imld it is nece s^jy in tho first m 
stance to “liow with referenr© to the provisions 
of 8 76 of the Act that the accused wJio was an 
officer of the company was knowingly a party to 
the default in hoUmg tiic general meeting and 
where that question has not been inquired into at 
all the a has not Leeii properly tried and th© 
conviction cannot stand 1 Aj Ivumot Ivusari » 
K.i>q EapEioB(lD17) 21 C TV K 8*0 

S 158 — ScAoiie or rtmunrenient wiods 

betueen Bank in hqutdaiio i an I ti; creditirrs — Da'r 
jroTtnehteharran jemsnt ts binding on the eonstruetun 
of section I'iS — Creditor u. to has ohlatncd a decree 
aud ts not one of those uho haie a-nenled 
to the arrangement A schetao or arrangement 
roado botween a company in liquidation ami its 
creditors under a 1C3 of the Companies Act (VII 
of I )!•>) lieoom s on the true construction of that 
section operative and binding from the date it 
is made and duly a seated to ba a three fourths 
uajoritv of (ho creditors aod not from the date 
of its being sanctioned by tbs Court A creditor 
tlieicfort who has obtained a decree between 
thoso dates eaunot execute it against the com 
jwnj after the former date dtheugh he ius not 
assented to tho arrangement PAonortn Dayal 
V T^EBAHlcoplP^rRI^DIA (1019) 

J L R 41 AU S66 

83 158 and 25)— 6oa(ri6«twy— Sui! 

brought by the Company again t allcjed contributory 
before order for eompiLory hjuidutic/n—Dimitseii 
IB defatiU—^U kether brer to stMrjueni uppfiea'ion 
to halt that person p?nc«l on of eoniribuforita — 
Cnd Proeed ire Code Acf 1 of lOQS omerlK r S 
ThF Punjab Building Compony went into ■voluntary 
bqmdaliou and the V oluntarv Liquidator brought 
a suit against 1 D the present respondent for 
recovery of a certain sum alleged to be due to 
tlm Company by rcasoa of hia being a shareboider 
fhe rcsjioadcnt denied'liabilitv anJ the smt was 
dismisswl in default on I5th ^lay 1018 An 
appUcatiou by a creditor liad previously been 
made for compulsory winding up wluch wa 
granted on 8th Jlarch 191^ Tho Offiual I iqni 
dator then sought to place tho resjiondcnt on the 
list of contributories of tho Compans and th 
quL tioii was whether the dismis a ® Ls suit 
in default precluded tho liquidator from re 
agitatm^ tUo question of llio liability of the res 
pondent as a contributory of the Company lUlI 
that tho term Contributory as defined b> 
a 1«8 of the Companies Act 1913 influd s any 
person alleged to be a contributory anl is not 
confined to a person whos© liibihtv as a contribu 
torj has been cstatli heil Ilelt al o that a. 2'*9 
of tho \ct IS not apilicallc to a amt fraught ly 
tho Compans and euih a suit can proceed m ffilo 
of an order for w inding up luadi- after its commence 
tnent Ustt consequently that the dismissal 
under 0 1\ r 8 of the (ode of Cud Proocduri 
of the smt instituted ly the V oluntarj LIquI tator 
is a lar to tho gubsequtnt afyheathn ly tl o 
Official Uqni tator to haso the name of tl o d 
(endant placed on the list of contjibiitones Vee 
Uaw r Tazal Div I L. r 1 bnh 21’ 



( 903 ) 


DIQEiT OS CASES 


( 004 ) 


COMPAKIES ACT (VH OF 

I 162— 

iSmCoutaxt I L R 47 Cslc 654 

Companf/ — ptUhon for 

trirufiny vp—CtreumJlanets ju lifving a« order for 
tnndirtg up— ard fjuiiiitfe.’ Certain share 
holders in a company registered tinder the Indian 
Companies Act, 1913 ap] tied under a 162 ol the 
Act pTSTing that the company might be troimd 
up by the Court. Of the circumstances mentioned 
u a. 162 as justifying an order foe tcindmg up 
the only one which night haye be«n applicable 
was that mentioned in cL (n) but all that was 
ebowB by the applicants was that the company 
had not of late yesrs made any profit and that 
the applicants themselycs were apprehensiye that 
if the company continued to work lo s iiutead of 
gam would mult On the other hand it was not 
apparent either that the substratunt of the com 
pany was gone or that the company was conceived 
and brought forth m fraud. UeU that the appb 
cants had failed to make out a ca-e that it was 
just and equitable that the compaoy abould le 
wound up in (^e matter of Ot >Ltntat*M>at. 
SoasHTBa r%aKxsnas Sauirt Ltd Bekases 
(1017) I L R 2S All 334 

I It 162 163 — Hind*";? up — ^Applico 

lion /or *tay of tnncfiay up proecedihye— tfudymcnl 
ef IS of the Ltilerr Patent— Demon I tn unliny— 
Company neyleeUny to pay ifirtin three tceelt— 
Bona fide dupvfe eu to If tndeilednett of the Com 
pany—Ptitfion preeenled uilh an tjllenor ohtetl 
On the 18th August 191S the Company (appellant) 
Instituted a imt agaimt its ex directors (iDclading 
the re^ndent the petitioniog creditor) for the 
recoyeiy of a sum of rupees six Iscs the charge 
against the respondent being neglect of dnty 
On the Iwtb April 1010 the respondent instituted 
a suit against the Company for the recoyery of 
Ps 2 83 747 alleged to be due to him on account 
of deposits made by bim with interest The 
Company m tbeir written statement admitted 
the depoRits denied interest was payable and 
contended that if the Company s suit was success 
ful nothing would be due to the respondent The 
Company s suit first came on for liearing on tbo 
13th August 1917 was part beard on the 20lb 
August 1917 and after eeveial adjournments was 
fixra for some day in January 1018 On Ibe )3(b 
December 1017 a winding np petition was pre 
tented by the respondent against the Company 
and usual directions ncre given ns to the i sue 
of advertisements On the same day an appli<*a 
tioa teas made by the Company lo stay tJie is u« 
of advertisements in order that an application 
might bo made by the Company for stay of all 
proceedings m connection with tiie winding up 
petition on the ground that the aaid petition was 
an abuse of the process of the Court On the 
14th December 1917 the said application was 
made and was di mi_od by Gbeavzs J The 
decree proTided that the Company bo at liberty 
to prefer an appeal against the order and upon 
thetf paying to the respondent the sum admitted 
to be doe to bim without prejudice to their con 
tentlon the proceedings under the winding op 
petition would be stayed. The decree also pro* 
Tided that the respondent do return the said 
sum to the Company should the appeal be decreed 
but if the appeal be di missed he do withdraw 
bis petition for winding up IleU that the 
order of Gee-WES J was a judgment within 


COOTANIES ACT (VH OF 191S)—conld 

5S 162 163— ciiHcfJ 

the meaning of cL 15 of the Letters Patent 
JBeld also that the learned Judge was wrong in 
dismissing the aj pi cation in lolo The proper 
order to be mad under the circumstances of 
the present case would be that the winding np 
proceedings be stayed until the determination of 
the two suits Tms Coshanv t Sm PauEsaiB 
Si\on(1018) 23 C W N 844 

' ■■ Si 168 and 232— Company — ITiiiiiny 

up — Etteution pvt in force — Attachment made 
before hut tale after the date of the commencement 
of the ettndeng up— iiguirfafor — Appeal — Procfiff 
Held on a construction of e 232 of the Indian 
Companies Act 1913 that an evecutiou is not 

put in force merely when property of the 
judgment debtor is sold in pursuance thereof 
but It 18 put m force u hen the property le attached 
Hence where property of an msolrent company 
was attached prior to the date of the commence 
ment of the wmding up but was actually sold 
sub cquently to such date tbo sale was upheld 
Per \\ ALSH J — Tho recognised practice with 
regard to liquidators who are officers of the court 
and not ordinary litigants is that a liquidator 
appomted in a winding by the court might not to 
appeal in any case without the permission of that 
court and li the does so he runs considerable 
nsL of haviog to tbo costs out of bis own 
pocket Kamstea TBAnnto AKD BaK8I^o Cos 
BOBATio'c Lt> t Sat NARsiy Sinoh 

I L R 43 AU 483 

I 169~- 

' The right of appeal under 

B 169 IS Co extensive with that under the Civil 
Procedure Code SasTt LaZ. v Thi- Itrsia 
Excsakos Bawx I L B 88 AIL 639 

— — On 3rd December 1910 
the District Judge msdh an order for winding np 
On 7tb February 1011 an application by some 
ehareholders toreconsiderthe order was dismi ed 
OnSSth February 1011 applicants appealed to the 
High Court ostensibly against the order of 'th 
February 1911 but in eSect that of 3rd December 
1910 — hio notice of appeal was served on Respon 
dentsuntilOSthMarch 1911 Held that the appeal 
was time barred under e 169 Gnisu Ual t 
Officisi. LiQTTis&roB Shbi Balseo 2Iills Co 
Ltd I L R 33 All 641 

• — . . Deli that the provi 

eiODBo! this section as to service of notice of appeal 
are imperatiro C J Bower » JursaiAL Bate 
Ld I L R 85 ail 177 

s 171— 

BeeLigncATOs I L R 43 Calc 686 
See Wikdieo rp 2 Pat L J "7 

' ■ Cicil Procedure Code 

(1963) s 47 — Tranifer of decree against a eompan j 
«n hquidation—Appheatton by transferee lo he 
avbslilvted for ^tyinol decree holder— Procedure. 
Where a decree agaimt an msolrcnt company 
IS transferred pending the insolveney proceedings. 

It IS tho duty of the transferee to go first to the 
execution court and get himself substituted for 
tbe original decree hm^r before be appLes to 
prove his claim before the ofEcial bquidator 
Kashi Peasad e Thb Dviov Babe oi Lthia. 
LzmtEo Delhi (1019) I L. R 41 All 432 
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DIGEST OP CASES 


{ m ) 


COMPANIES ACT (TH OP 1913)-co«/«? 

— g g(j7 — } olunlart/hgitidaUanr^DtCiee 

jKtts&l a^attui company prtor h ligutdahon—Htay 
oj execution — JunsdicUon. A deme btd beca 
obtained against a company which sabseqacnt to 
the p8«»mg of the decree went into roluatary fiqtti 
dation The decree holder applied for ctcculfcon 
of the decree which was granted by the Court ol 
first inalance Oa appeal the District Jud^e 
ordered stay of eiecution Held that the District 
Judge had do jurisdiction to eiay execution 
Dnder the Indian Companies Act the only Co^jrt 
that could stay execution was the High Coiart 
Held further that b 207 of the Indian Companies 
Act ja no bar by itself to the progress of execution 
unless and until an cn^der has been obtotoed from 
a Court having jurisdiction under Iho Companies 
Act either for winding up or for stay of proceed 
Ji^s SpRAJ BirAK i Boot avd EQciruenT 
Ftcrour Aqra(10!6) 1 L R 38 AH 407 

gg gfly (ftj gQS — lo^unhriy irtnAnff 

uu — Appointmeht O/ Uguidaior — IitiltlUy of Uqteid 
alor acting «nder irr^iifur appointment A person 
who accepts an appointment as liquidator of a 
company which la being voluntarily wound up 
and who acta as each mast whether bra appotot 
raent is regular or not carry oat the duties as 
well as e-eerciao the nehts of a liquidator nnd 
must make n return of hn appointment to the 
Registrar of Joint Stock Companies as provided 
by 8 203 of the Indian Companies Act Iftis 
and obtain bis retirement m a proper mantjer 
giving notice of that also Semcle that ib » 
competent tu a company m geaeral meeting assem 
bled under a 207 (it) of the Indian Companies Act 
1913 to delegate to the directors of the compnoy 
the appointment of a bquidator EafTESon t 
feataa Ohambra Gitosn (1017) 

2 D R 29 AH 41S 

s 215— 

Set LiquiDAToa I D R 43 Calc 680 

— iriRdin^ EeJira 

tary Itguxdalion — Examinaiton of Directors and 
Managers — jDi««relwB of Cowl Dndec ft SI5 ol 
the Indian Conipanies Act 1913 a voJunlacy 
liquidator can apply to the Court for examination 
«>{ persons connected with the rnanagemeat of the 

Comjianr j^oimoJi Fenwn i Imxuas Monwa 
WAR (1919) I L R 44 Bom 459 

-s 2gJ- 

9ee Set or? I L R 4S Bom 1219 

• s S3Z — Drottnetal InstdteKcy 4et 

111 of JSr $ 37 — Tranr/er ly a Bani of a cvsfa 
mer » pro notes to one of Us crtdUora uUAia three 
tnoniht of going into lignMation — U Aether the maltr 
of the pro notes can iihtngu(dhylhetrait»feree oujett 
to the t ansfer to the plaintiff as a frai^vleni prt 
f rence h j the Bank in favour of one of Ifj eredstors 
The dcEendsnt had dealings with the Indostnal 
Bank of budhtaua and in 1013 executed two pro 
missory notes in their favojr The Bant got into 
finanrial difficulties and sold these tno pro notes 
io Ibo present plaintiff a creditor of Jjjcirv m 

f iart payment of his claim The Bank went into 
iquidation within throe months of tho ttamfw 
of tho pronotej PJainCsff now sued defentbut 
for principal and. inte e«t due on the pro note* 
It was urged far defendant that the transfer of 
the pro notes to plaintiff waa invalid as » frati 
dulent preference by the Bank in favour of one 


COMPANIES ACT (TO OF imy-coneli 

s £31 — cojicW 

of its oredifors Held that A disposition of s 
Company 8 property cannot bo impeached on 
tha ground of fraudulent preference except on 
b«h»ff of tho ncneral body of tbo creditors JfiH 
noft V London Celluloid Company (31 Ch D 
iSSaadJiCh D li7) &nd Liniley on Companies 
dOi tdttjon lolume II page 00 followed also 
'Hofuxndas Tkaiartlas v Tiitamdas Iloichand (?7 
Indian Cases 250) And that consequently the 
defendant could not invoke tbo aid of b 231 of 
fbe Companies Act fo smpeich the transfer oJ hia 
pro notes to plaintiff s 37 of the Insolvency 
Act referred to Rasf Saruv i ’^AO at Ram 

I D B 2 Bah 102 

s 232— 

5e« Li« 0 «>ato» I D R 43 Calc 686 

s 254— 

See OoSTi 1 D R 59 Bom 383 

s 263— 

Sees 15S I L R 1 Lah 237 
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See Ctvn. Prdoestob Conr (Act V or 
1918) 0 XXXIU 

2 L B 41 Mai 624 
jS« OoirvAviEs Act (\ II or 1913)— 
iJee Costs I b R 39 Bom 883 
Se Esosss Psoms Derr Ji£t 28W 
s 6 I L R 45 Bom 881 

See Issmii-CE. I L R 34 Boto 1 


See iJMJTATtov A« 

1 A*t 116 I i( R 42 Ma4 S3 
iSseMoatQAOE 1 t R 89 Cafe 810 


See Sxts 2 D R 43 Calc 780 

See Set oit I L R 40 Mad 1004 
See 11 iMirio trr I D R 34 Bom 533 

boriowiag powers of— 

A«« CoitPAviEa Act (I’I of 1832) ss 76 
77 1 D E 38 AU 416 

formation of — 

Ses CouTAKrea Act 16S2 es C 40 41 

X L E 40 Calc 1 


See CowrAWiES Aor (IT or 1682) 
S3 D7 96 123 I L B 37 AU 273 
- Contnbatory— 


See CoOTAKiES Aot 1913 sb 158 2C9 
I L R 1 Uh 237 


Order redBwngxeiBnneratiott of an 

vinployee — 

Bet CosiTA'aES Act 1882 a 1C9 

1 B R 1 fcah 173 

— winding up of — 

See CoMEAVlES Act fVn or 19J3> *3 153 
to 232 
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COMPANY— 

• Eepstered and controlled in India 

tot raannlactanng ontnde — 

' IxfoiE \ 1 ni'v •! 3 I ■>! 

I L R 45 Roo 1S8S 

Underwnting new Capital — 

c I\C-"iE TtT \<T 1018 «) 0 

1 L R 45 Bom 1306 

1 p opneto s ol X mlndan— 

Tomitj tio a •! oppii i li pn'Ue \Vhere 

th p iprieton of » zemindiri hirin™ grown too 
nuTi >n form J th ai» Irei into a limited 
liab Iit\ tompiny aai th company wn duly 
re n r J uni r th p ovmoni of tbs lolian 
CompiniM Ic Hell that aa h a courae was 
lilk !r to bo b a 5 n! no m rely to th p o 
pne 5 » th mt Ivea but to all who taiy b cam 
p IleJ to hire d ilin'»a with th a ml th re wii 
no hin? in tho contitution of tho eompiny whi h 
wai opooi J to pihlie po'i j Lit, Gopil Dorr 
CtioomcET r Tax KnonoRiiit AfiioziLLi 
Zcvi'TDinT Sr’roiCATE Ltd (1111) 

16 C W N 2W 

2 Two claimants to shares stand 

la? 13 nsmi ol third pa ty— Pnonj/ of hik— 
TPA « »1 awaiti The rule laid down lo Voor ▼ 
horl^ IFet'raBist tlWl] d CA 500 follow i 
nam ly that at b tw a two p rsois eiaimms 
titl ti ehirai la a coaony which ni re^ts erod 
13 ths nim of a thrJ p moo p lo ity of title 
p erads aal >s the cUimint s oil m pom of 
tim ein show tbit as b w n himi If aal the 
coaony b fore th comoin/ re eiped no i * 
of th claim of the first claimint hs the e oal 
elaimaat, has a^oired the full tia'ai of a share 
bold r or at aay rate that all formalities haie 
be a complied with aal that nothing more than 
eom purely ministerial a t remains to b don 
by the company which, as b ‘w n the company 
anl the b onJ claimant the coinany could 
no* bare refue d to do forthwith. So lha* as 
b tw n Umn If and the co-noany li may b 
Bill to hiTC a paired a pres n' absoluf «n oaJi 
tional right to hare the tranifer re-'iat red b fore 
th<* company was inform d of the enstco e of a 
b tt r till" Sernns R D r SsTionsD Bsnit OF 
l*!Oitimi) I L R 33 Bom 331 

3 In'ernsl di* c s la miauT 

meat of — fimoc nt part/ not eig cle.1 th rtbj— 
Principal an>l oQtnt— Proud of eij rt( it uith 
Itolli J information from pnn ipil—Prm ipal not 
a§x A b’f notice to ajeitt in «» \ ease— 4bsolu' 
uni rlaimj lo er cut a morljaQe on ip cified 
property on fA happening of a pnrtieul'ir eonlin 
any — of suck uni r tiinj oi jriniy n 
chArej 0 er fA property an the o eurren e of Ik eon 
tlnjene/ By a mortgage of the 15th April 1905 
the defendants mortgaged to the plaintiff certain 
prop rty to secure a loan of sk lacs. Under the 
mortgage the plaintiff had the ri^ht to appoint a 
Domin 0 to be a director of the defendants an I he 
appointed one Dam his m’lnm in Bonjbir as goch 
nominee In June 1907 the def ndints borroweil 
three lacs on a cash credit op n 1 with th Bank of 
Inlis for one jear from Jiin lllh 1007 Tltcsaii 
tran action svas mule conJitionslly on th defen) 
ants giTing an undertalvin-* not to furth r charge 
the property previously mortgaged to th«* plaintiff 
and a resolution to that effect svas passed at a meet- 
ing of the defendants directors at which Damwas 
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present \o letter of undertaking was in fact 
glsen. The loan from the Bank of India was 
renewed at the end of tho year for another year 
Tho Bank made some attempt to obtain a higher 
rate of interest but in the end the loan was 
renewed at the same rate as before In 1909 the 
defendants failed to pay the said loan to the Bank 
of India when due Finally the said loan was 
renewed for three months on further security being 
given on June 30th, 1909 On Au^nst 5th 1909 
the defeodants appbed to the plaintiff for a further 
odrance of firo lacs of which two lacs were 
required or ently on the lecnrity of the said pro 
petty mortgaged to the plaintiff The plaintiff 
consult J Dant who approved of the transaction. 
Tho plaintiff thereon advanced two lacs and 
received a re eipt for the sum in which it was 
a at J that tfas said two la s form d part of a snm 
of five la s jnt nd 1 to bo advanced by tho 
plaintiff tha* tho plaintiff should have timo to 
consiJ r wa th r h would advance the said sum 
of five lacs as a further charge and that in tho 
event of the plaintiff deciding to advance su h sum 
the defendants would cteouto a prop r legal de d 
of chaise to s ure such sum and interest and m the 
event of the plaintiff deciding not to make such 
further advan e the said sum of two lacs should be 
repaid immoJal ly with interest and to ether with 
the original loan of sit la s At the date of the 
•aid receipt tb re were only three directors of the 
d f ndanta and not lojr th minimum numb r 
uil r tU \rti I 1 of Vsso lation of the dsf ndants 
Th reafter the pUintifl d id d to make the pro* 
pOi J advan e and signified his intention to the 
def ndants A formal deed of charge was pr pared 
but not executed owio" to the insolvency of the 
d f ndan's and oth r circumttinees On August 
Iffth the plaintiff for the first time received notice 
of the r solution ot tb d fendants in favour of the 
Bankofinlia Ti pUmtiShadthereocipt passed 
m bis lavojt h/ th d leniauts stamp d as a charge 
oa lanl and r r J Oa S pt mb r 17th the 
d fendants were d UreJ insolvent and llr R. D 
S Ihna was apoomt d liffuidator As su h bquida 
tor he was ord red to s 11 th morti^agei property 
and hold th sale pro ois subj ct to the amonnt 
du to th plai stiff The liijuidator Bold the mart 
ga''cd property and paid the nlaintifTs claim on the 
mortgage of *1 a U s. Th plaintiff sued the defend 
ants for a <I laration that Ii was en*itl d to a 
charge on the balan of th sale pro o ds for two 
la » and int r si and fo pavm nt of that rub 
Hell (hat th svif no prop rly constitut d Board 
of Directors of the d fcniints at th date of the 
said rec ipt but h Id tha* th resolntion of the 
defendants directors m favour of the Bank of 
India was exhausted after one year and was not 
renew d on the renewal of the loan by the Bank of 
India Bill further that Pam had withheld 
information from the pla ntiS as to th* said resoln 
tion IQ favour of tbe Bank of India fraudulently 
and that the plaintiff could not be imputed to 
have received notice of the rcsoln ion that m any 
esse the defendants would not be allowed to take 
a Ivanta^e of their brea h of re olntion, and that 
the plaintiff's ri bts were in no wav p'^jndioed 
bj iTTCgUlariti s in tbe internal •naiu-em nt of 
the defendant sj h as the ab->eii-“* of a Beard at 
th dale of the receipt m favour of the plain 
tiff of which tho plaintiff hs 1 no notice BdJ 
further that the re n by the defend 

»qU to tbe plaintiff sa unconditional 

2aiS 
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Qsdectsling to execute a deed ot furlhct cBarge is 
farcut of tbe pJamtiS on the happening of ft 
future event nstnelT on the plaintifTtendewnglhn 
euiu of three lacs the halance o! the proposed loom 
of five Jacs on the jvoperti specified (herein foe 
the srhole amount of five lacs of viKicb the tiro 
lacB already advanced u^as a part and that the 
said receipt con equentlp gave the plaintifl a rahd 
charge over the defendants propertj for the turo 
lacs advanced and interest fcantat MoTltAl, 
j Tee TEiCTJiOas Mjus C051WJ.-J Ico (iOK) 

1 L R C6 Bom S64 

4 Contract wiHiccnirany— Toms 

of i« eovrcepordtrce end ctjnjcfire t«»at /< 
eor^ffei letweffl — of ?etr to enfctvf Utmo <j/ 
tale B by letter offered to sell to tic apjtlltet 
cotnpanj a patent for B lOCCO paid m ca h ond 
B 1 20 CCO >n paid up shares of the eempany 
The letter contained a proviaitm Ibst the ccmpsny 
svould bo entitled to retain and cancel the e aharts 
SB the e\snt of Ji who nas to seire as the cem 
panj B manager bj Tea cn of death lesignaticn 
etc fading to ccmjltfe 4 yeais stivMc TTle 
eempany in their minutes recoittd lerohitscns 
which did opt tttbedy this ccrdit tti »rd in ev 
pro a tertEia epche of the tran acocn as a tale 
o! the patent for Bs SO COO BtliJ that the 
only contract between R and the eempany was 
thftt contained is the tnmulv ced that if this 
tsmute mcetporated the tetma o! (he letter it 
did so in so lar only as the fetter was not invon 
ssstest with the ex;?ets terms of ibe minute 
7hat cn Bs death witbio 4 year* R s widen wae 
entitled to have folly paid up shares to the amosnt 
of Be 20 OCO ftllctted to bar pEtierct roTtsay 
CouTAKT t Ida L. Bosk (lOU) 

18 C W S’ 2185 

5 < • ■ - . 1 ■ SuU of thare — 

JSwi psien for frict—Dvatilhomed tejvsal of 
rrafiootr to reytster trant{er~^Sint cn lotii-—Rlra of 
fioii rcgufration of transfer not oftn to ieftndait 
A old to B certain shares m a cempany and B 
jn fead of paying the pnc« in rash excriited « 
bond therefor in faveuT of A Pegistrstion o£ the 
transfer waa refu «d ly a per on dc cribirg him 
self a^ the chief manager of the ccoipany who 
however did not sppear to have any aothonty 
under the artick*! of a cciaticn to refu e to 
register a (ran fer of hares Behl ca swt by 
A on tfce bond that it was not fcmpcttnt lo B 
to plead as a defence that the trsrsfer of the 
tharea poreba fd by h m bad not teen registfred 
as there bad in tact Ittn no icfu al to !«» ter by 
the company Baeaocb 'ijoh e ^r7a« 8ci-cae 
T uo(t9l4) I 1 R 86 All teS 

6 fiuomtnt of il£«8 ly an 

tiiegnlsili ccnstiintcd tcard—Achce of aBot 
tntni Jct pticn to o/jlicoaf— iifrifo/icr—Cer/n 
tiiicry litld that an allotment cf ibaies ia ft 
}otni stewb eem-pany itede (y sn OTcgularlj core 
muted board ot diteetcra was yruro feete invalid 
Brthih Binjare Ma/eh CcvifOfiy Ltt'tfcd E* 
yotte 4P Zau. T ir»f* *«IJ icfcned to But 
this defect may scrcetiices te cured if tbe aslicks 
cf pe oeisticn e>i the cempanj proTide for (be 
validation of an act denc Ij a ile focto director 
m a tonrf fTrfs mocr.cr ifeftf al o that if no notice 
cii allotment of «1 arc in a ccmyatij ig given to 
an apjhcent Icfcic tie cempanj gees into liqwi 
daticn srrb apiliraat is not liable to he placed 


on the list of contributories Jn. re 'ScoHt k Pelro 
leutii Company S3 CA D 413 Daveon x African 
Consdtdakd Land and Sraihny Compaiy 
J Ch C and BriUsk Asisstos Comrnny v Bend 
[1903} SCA 4<i9 cekned to ChusoaSIali Tbb 
PaoMbCIAt BAbE Ut (19U) 

I L R £8 All 412 

•S Directors— Appomtment cf 

sr c£(tr ir&r fie cctcferi— J'swrfff mtsre t 
cf a diuctcr cla*li»jj vuh In diihj lo tlardolders^ 
iffilirgi of rfireclor*— -Ao right for tveh director 
to tc/e cn fu apj-oitiimenl — Iniahdilg of ofjoint 
metit tf ro qvoTvm of directors utlhcvt cmnhvg 
Ai»7j — D ufies of an etfifcr of a ntvefOjKZ — In 
cajecily to ptrforir-^PrcjTitty of diimis al fer 
ireoptcity Ibe director of a cempauv are agents 
of (1 0 cempany ond tiuiteea fer the ttaiehofders 
of lie pewers comniittcd to them A director 
who baa an interest in the subject of di cu^sion of 
ft meeting of the directors la w^ch his intere'tft 
conflict with bis duty to th^ abarcbolders m lu 
ccroreUbt to vote Sfcncc even wLen the articles 
of a fccialicn of s cempeny may periuit a dirccfor 
ta hold aty ether tftce under tie eempary la 
ccnjurcticn with bis directcrkhip and cn such 
fdDurtrfttJcn »s the directcra may fiy jrt the 
ftppomtaieDt of a director lo bbv otbci ofcce at ft 
meeting of He directors at wbict the quorum was 
made up only by coimticg bieo also os one pre ent 
IS not ft valid Bppoialment as the company did not 
have the uabia ed and lodcpecdent adiioe of at 
least euch a number cf the directors as would 
without hun have made a quorum A p« cn 
appointed as co eifor of a aewspaper should put 
fiatb or puhli h (be paper and MtrcJ e ft general 
supervision over the matter which is written for 
the paper or eatractfd as news Tor this certain 
literary and bn me s qnabfieatiofiS are neces ary 
If be IS ab eJutely mcapable of performing the e 
duties which the coroyany has a right to eapect of 
him bis di ms al on that account from co editor 
ship i* right pAiA XTAit JiiB t Tnr XtAERfi 
TiMEft Ain 1‘tJEO nr^cl Co Ltd (1915) 

J I Jt S8 A^ad 891 


E AeragiEg agents antientj fo 

tiy — Ztaltlity of efrouyrr or manager or rtona 
per* i-orfrei—Txjriss flutf tmybcd ovrtorify Tho 
tcanager or managing director of a BfiJl Ccmipany 
baa ro implied authority to purcha e on behalf 
of his mill the liebilitj of a stranger atiU le»s of 
(leir CRB mansger or Biaosgera partner m a 
private tran action ot tis own. SIdtihai. SnivtAl. 
t The Eojibai Cottov irAEurACTUKiSQ Cow 
TiJ,T Ld (1915) 19 C W K 621 


9 EJ iri sjngffsFsrrgirgAftnls 

«— fiforc/cWri-* cf Co t) may be futrained from 
certi 'envy freperof of rerwotaf cf Alanagiirg Agent* 
~-/Riti»t(»«>n~Cc»!froc( of acriice— 5 y<c»/f 6 Btltef 
Act (f of 2 £? 7 ) ie 21 m d 67 Under » 21 and 
ts" of the Specific Bcliif Act ft LiHulta Liability 
Company oaoDOt be restrained bj injunction from 
di pen irg witb He services of ilauagiog Agents 
tveo when the contract of service provides that 
the lIcMpirg Agents etc oalj to he nmoved fn 
ft specified Eisaner and after ft specified periaa 
Ikor can the shareholders be restrained bj injuoc 
turn ftem con idcring the qacsticn of sbcb 
wmoval lit an ExtrBordinejy 
The remedr of the Jlansging Agents for di ^'**ft* 
if WK»e^»'i daiB*E»» 
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IFijU /’iJiray Co t Ta^ourJin '’3 Ch D SV 
rtlifi upon. N C Sjhcar asd Sons r Tac 
Daradom Coal Co'TCEES Ld (1911) 

16 C W N 233 

10 Aanaal lisl 0 ! m mb rs — 

ini sumrfxry—Omisston oj 'ir^cfjr la file tint 
Kilh P'J trar—Lia' xUt ! a/ dtrtelor unhr Inlian 
Comj^ntet id (I// 0 / 1913) » 3 {i)~Plt'‘e 
tf^ r» dtjaall comm I l-~Juritiietion of Pre»Jenty 
1 /oji 'n e 1} Uj oStKt—Crimutal ProecJjre 
Cod {id 1 of IS3S) s IS^ 53! The director 
of a eompiav m tiabl under b. 3- (I) of tbe laJuiQ 
Coapiaie? \ct (\ II of 1913) for <1 fault m fibn^, & 
copr of the anauil list of m mb ra and the 
Bimanrj pres rib d t'lerrin in th oS e of th 
P -nstrar of Joint Stock Companies at Calcutta. 
A Pfc id n y 'lioH rate Las jurisdiction to try 
lu h o3 a “ und r s lb_ of th Crimiaal Procc 
tla e Cod and even if n t 1 a31 cures th d fe t. 
Debe’cdba N\tu Dis Copia c RcnisrBAR of 
Joint Stock Coups'tiEs ( 191 i) 

1 L R 43 Ct’e 433 

11 Balsici sj t — Of a coMp-iny 

~Oini SOI of iirtelor to eaU asnuil gtn rat m etiny 
o id to place I fo e It a property aitiifei lutliaee 
ti I — Liability of (firecfar for default in filmy 
eopt of tarn —InJuiA Comp-ini s 4ft (1// 
of 1913) 4> iS 111 IJ/-~/urtsii<toR Tbe 
direc or of a company a liable und r a 131(/) 
«t th Inlian Compinies \ t (\II of 1913) for 
d fault la films ^ annual balance 

ah duly prepared and audited m the oH * of 
th P giatrar ot Joint Sto k CompiQies at Calcutta 
and cannot pi ad m answer to a charge and r 
■ 131 hie own ooiesion to call th* annua! gen ral 
m la* of th» compiny reiuired by e 7C and to 
pU b *0 Bit lu h bilaa ah t Partv La eon 

{l9n]l K B *«SS referred to The off nccnnJef 
a 131 (4) li tciab! in Calcutta wh th r or not 
if th p 01 utiou had b n laid uni r a 7il or 
131 o‘ th At th Pre id n y Magistrate mi.,bt 
bare had jurisdi tion to try the off n ee coamittei 
nal r ih latter e tions DcBCfoaA Nath Da$ 
G"prA c PzaisrasB o? Joivt Sro s CoupAnr 


(1917) I L R 43 Cllc 43J 

12 Bauiinz— CojnpiV“-Sefe of 


shir ) Ihroiiyh Compiny— Shires umofi through 
th miseoniuel of th Vamgtng Dtreelor of the 
Compinj—lhsreprts 'I/<i1kh» hj th M-imjtna 
Dire lor that the shires ictre so’l —Honey pivl 
to th shirtho’Jrr as the prie of lA shires— 
Compinj going into Itjuili lon—Shireho^ler as 
th r gill re-l oji r of shires p't i on Its' A 
of coi'ribulort s—Fa/m nt of calls is Ujuli 
lioi hj It shireho’l r-Siil b/ It shireho'l r 
to re oier bi t th amnnlofci"spiil—Th Inluin 
Conpinies Ad (VI of 755’) s Gl cl (g) Plain 
tiJ Nj 1 th 0 J 3 I h 1 neains s pUiaSiffi 3 
t) i was th OTa r of 191 ahares in the Indian 
Sp le Bauf Limited In Ap il 1913 upon m 
s rj ions from the p'ain^iS Ns I the abare 
certificates and blank transf rs executed by the 
oomiual registered holders of the shares were 
banded to tbe Managing D rector of the Spev.ie 
Bank who undertook to sell the ahares on com 
mission. In May 1913 the Managing Director 
without a Utng the ahares paid in reap t of them 
« aum of Rs. 10 599 b in^ app oximat !y Ue 
eqairaicnt of tha n t sal pro eds of the shares 
a Rs. 0} p r share and be fals ly repres nted to 
the plaintiffs that the shares had ba n sold at the 
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fioUre In D emb r 1913 th“ Sp le Banf went 
uto liquidation Plaintiffs Nos . to 4 were there 
after pla ed upon list \ of contributories in resp ct 
of the shares atandms m their name on b half of 
plaintill No 1 on the ground that thev remained 
registered shareholders In the liquidation p o 
c edmgs plaintiff No 1 was obliged to pay the 
amount of calls made agregatmg in all Rs 8 OoO 
with interest up to paym nt amountmi^ to Ps 219 
Plaintiff No 1 subsequently filed this suit to 
recover back the sums paid by him on the ground 
that the ilanaging Director in the coarse of his 
eoploym nt was guilty 0 ! negle t and mis ondu t 
towards th plaintiffs in not selling the said shares 
and that the direct cons quence of su h n ^le t 
and mis onJuct had be n that plaintiffs Nos. _ to 
4 w re placed upon list A instead of list B with 
the ttajlC that plaintiff No 1 had to pay the calls 
on th shares Held that th plaintiffs had no 
cans of a tio*i inasma h as sharehold rs of a 
company contract to contribute a certain amount 
to b applied in paym nt of th* d bts and babi 
Iiti s of the Company and it is in on istent with 
th ir position as shareholders wh re th v reraain 
assu u toclaimback any of that money Houlds 
teorth V City of Ghsjoe Bint 5 ipp Cis 311 
and In re Allltstent Linoleum Compiny 37 
Ch D 191 193 referred to NsuottAM MoaARJt 
V Tae ItoiA'S Srscic Bavk Luiieeo u Liqiti 


i»iTio'>(l0l7) 1 L R 4” Bjm 23S 

13 — — la*omj Tax— firel p/’s/erence 


Olid ordinary skirehotJers — Preftrente sKarehoU rs 
hnjle to piy intom tax on their ilividenii unless 
orJlmcise provided— The Jneom Tax Act (11 of 
1SS6) sections 4 11 1’’ 49 SehAult II Part II 
—Th Ineom Tie 4iii niment Ad (V of 191S) 
— Th English Ineom Tax Act of ISP st 49 
o4 199 As betw en fix d prelerea e and ordi 
nary shirenolders in a joint sto k company the 
form r are not entitl J to bare their preferen e 
difidends paid tree of in om tax m a case 
where there are no express words to that effect m 
tb contra ' regulating the ngh a of parties. 
Und r the Indian A ts as well as the Eu^bsh Acts 
tb inuo'na tax is m ell t paid on b half of tho 
abareholdec by ths company In a narrow teohni 
cal a use it may bs said that th companr b ing a 
separate le^al entity the net profits belou'^ to the 
company and not to tbe shareholder at any rata 
nnlil a dirid nd has b n actually d lareJ. But 
in ell t th s at profits do b Ion, to th share 
holders If th refora any sum has to b paid out 
of the e n t profits to the Crown for tax m effe t 
It IS tb abirehoM rs who have to pay The pro 
visions of ths Ineom Tax A t as to asssssm at on 
and paym a* by th company are in eff t m re 
ma tun ry fo tns colie tion of tb tax and the 
matter is mads mi h ctea er if on aw ps away 
this miohin ry and r ,irds tho ma t r as b twe n 
th Crown and th sabje t. 4l orn j 0 n rad x 
jdrf'oe Ois Compiny {19)1] 2 Ck d’f referred to 
PoBSHorrtrjoAS Habkisovdas v Tbe Cextbal 
India SeiNNcro Weavino and MisorAcrcaisa 
CoHPANr LtJirTED (1917) 

1 L B 42 Bom 579 

14 Mo t'lgjj by— .J cosj mort 

gag bjaConpiny—Siitonfistmorljag agi\ns 
Conpnny ani seconl morlgig —Compiny eonoul 
xonlj tcousi up p niing th mortgag sn I— Ligui 
di'ors oitiiainy sat lion to creM chirges 0 r 
use Is to sn et coils of littgition—Lijuiliiors 
apptenison oppos i by first a\l stsoni msrSyij 
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•~C'}aTgt cnated ly iht hqmdaiora »n fatour of 
the firet fncrlsaga — Sah ef i^orlgogtd fmpetig 
t« fkt K.orfQOQt siixf'—lioldir of thotgt datmtng 
prtoniy our Ikt iccord mortgayu for morttye charged 
’—Holder of charge poilg-aned VMtl the ehtme o/ 
Accond tnciigogce iatuf(d—Traiiel<r of PioreTlu 
Ad {il c/ JSS2) 2 (d) end S’ — 

—Travsjer cffttltd vrthr MCtUr eider 

j-tndivg bint — 6artlicn itt f» odtr eojaUe of 
(accuf on — tslcjjd IVc plsintifT tie fo 1 ztart 
gppec of a JiiDiteO iialiiitj ttnijanj mstituttU 
a 6 UJ{ )n tl c HipJi f curt at l?cmta> (o tnfonc 613 , 
TBOTtgagc ogam t tic ncitpogfr Otfcrdani No 1 
and ctord iDOilgagrf oi il e c<.nion\ doUrdart 
Ao 2 Luting tl;e lit uutitn cl tie lyil <Je 
eCaire of U e firat dcfmdant <<nij tm wtie vtddtt) 
to Ic'ioVLiid op at tie to taace cf crt ol iUtrcditci> 
end the iK^uidetion prccctd Kgs nsse tian feirtd to 
the District Court at rtcn& whtic lie ccnijanj 
had its registered tlEce ^]c plsintiA Levee (r 
obtained leave frem the Digb (cuit to jictctd 
vith his mottgage suit in I czaLej again 1 the 
cojnpapj- m liqnidaticn Sulftquentlj tjclqui 
datoifc ol the ctinjBTiv ojphid to tla icena 
Hibtrict Court la ivIikL tic / Quidatien jrcc«d<cg 8 
were going on for auction to »ai e Pk 25CC0 for 
coelB of litigation on tl e tcuiiix o£ lie a eta of 
the cotnjanv except the goodi jlccgcd to the 
plaintiff Tne plaintiff orcl the teccBci mortgageee 
contended that the sanction sUutd net he giaen 
80 as to effect their tcninj the at <u would 
not include the interests in'tle ifcjeitj leld by 
the ascTtMBec* The esncticn vs Lovitcr giscn 
by the District Judge to tie liquidators vho 
tcereapCB executed two dccoesrnts of charge for 
Bs 10 COO each in faveur 0 ! the plaintiff tccitmg 
the decision of the District Judge end egteemg 
that upon the e&le of the toortgagfd yrriui es the 
•ums 0 charged aod eU interest due therecn shotild 
le pftjable out of the role prccrcds m pricrilj (0 
all other payoents In the mortgage amt an order 
ti\ con ent was pa red for sale of the mortgaged 
properties bv the liquidators re ervirg the cooten 
ticn of all the parties The autplua tale procteda 
in tbc bands cl the Vqtndafors efltriaUifocHaa of 
the f laiDtifi $ mortgage claitn m the suit amounted 
to Bs 81 (300 or thereabouts TIse plaintiff 
rlaimed bj >ictue of the deenmente of charge to be 
paid tbe amount of Ra 20CC0 secured tberebj in 
prioTitx to the claim cf tbe second mortgagee 
contending forther that as the latter failed to appeal 
again l the decision of fbeDi triet jtdeeffer were 
e topped Jjcm disjutiDg tbc same Utld Oxer 
ruling the plaintiff s contention (i) that the tcccod 
irortgagees were cs parties to the pending mort 
page emt protected by « 52 of tbe Tionsfer of 
fiopcity Act against anj pcstponcment of th-cir 
criuMtx by the chorges created fendente life by tbe 
iKjijidatar for the aolhcrit} of the Pislrrct Court 
itx Icona could net affect oidcre in a pending sant 
m the Bembaj B gb Ce urt (ii) tl at tbe <h 8 r{.eB 
cicatcci by the hoiuc-atcis vcie cot iraufeta sm 
tsiCi (icn cf an oictr of a Court svitbin the scope 
fcf •. 2 <dy of tbe Ttantfcr of Ticpestj Act ines 
Buth as tie Pccra Courts caccticn vas not an 
order fSfatlc. cf execution hot inerrlt an aotbcirjty 
to tie liquidators to act m a certain rrarncr If 
cctoaicn shtnald bit e !> cori-sL gimtai. \ Tbk 
I oo>A Cotiox Ai>» Sits llaNtpaCTiajxr Co 
LniiTEDfiairi 1 r. R 42 Sosa BIS 
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«ajn« of tle-jiltdgfe m tic ngiskr of He Ccwyaii— 
SSarei iiat (ally yairf vf — Cctnptf ttry figoijafton of 
Hit Coinffany'—l aymeni of calls as conlTUivlory ly 
fiedgee of ehates— Pledgee not enltllcd lo rccotcr calls 
jaid m the fooling of an irdat ntlg — Ilcdgce fayttg 
calls not a trtislee for the jkdgor~C<‘ntrad~^Agitil 
and Pnnctjal irom March to October ISiS tbe 
flamtiS BenL advanced to D lie agent of the- 
ccdi clc td rrmcipal dcferdnntlSo i taiionSEuics 
ftgfiKBMoig K' 1 "4 2C0 CD tie tccoxify of 3 COj 
abarca of the Indian Specie BonL B undertaking 
to maintain a margin of F 15 jer share The 
abairs depcsiltd bj B vere tran-fetred to fbo 
plaintiff Bark e name cn U e elaie rtgr ter of tlo 
Indan Specie Bonk eEtl tie ditiderds wlea 
icccivcd by tl e plaintiff Bank were credited to iha 
lean account of u lahcpUmkec 1913 the Indian 
Spcf/e Sack shares Irgan to fall Cn 7th Ocfoler 
1012 Dproviocd further reeufities 88 iBfirginwIucli 
realired about F* 20 COO but tl ereafter faded to 
provide anv further margin and cventnahj ISb 
abmes vtre told ly tl e plaintiff Eank of which 161 
bad Lfin itan fcncdtothepurcLs ei s name lefcie 
Ccumbcr 1S13 vfbcDawicdiPff up order was ffsda 
for fJic compulsorj liquidation of tlie Indian Specio 
Bank Jft iLc Iqu rfaficn tie plaintiff Bank had 
tn tie A li t of tcotribuloriesfof 3 444 
ehares ard cn l>a Is h t hr 161 sbatss for the 
ahaies dtpcsitcd bj B On tbe 20th Febitianr 
19J4 B was adjudicated in olrent Sutecquenfij 
iBTUULai;tc of the call made bj tbe OfRcteriiqwi 
daior of the Indian hpecie Bark the plaintiff 
Bank paid Da tfJ prrahaie in rcapect of S 4448haie» 
afatdirg in its dbilc lie plaintiffs wed to recover 
frem the Ut defendant (1) E« I 47 13 7 ard 

mleir t ibeiton in re of the adc ancea made by 
them (2) Ea I 72 aO being the airount of calls 
FSidh} ffcrmaeccntwbutonca end interest therten 
and IJ) BIT irdtanity for enj claim vhieli »>Bnt 
be made agam t tlcm W re feet of lOl acarts 
The OflSeinl Assignee o* the assignee of the wtate 
ami effects of B was made a fotiaal party being, 
defendant ^<l 2 The trial Coutt decreed tie 
entire claici of the plaintiffs ifeW on appeal {ij 
Uiat the plaintiff e cJaim zanai be braited to a 

decree for the sums «dxBn^tdb^ Urm intere t ana 
coats (h) That the plaintiffB were not entitled to 
be indennuficd for the amount of calls paid or to 
be paid by them as contributories ina much as the 
forced payment of calls bj them as the regi t«ed 
holder of the abarra upon a conipul ory liquidatioa 
ccufd EOt ie regarded as an espcnditure for the 
riceetvalitn of tie ttcuntj tot were tic plaintiff* 
as rcortgagres the fiuvtecg for tl c mortgagor at tho 
timeof paying such calls Phenev Gdlan 5 Ij^re 
1 JO lelerrtd to DI^:DlCBA^^J Jitea* t Tat 
ST*^»AB^) BakK Limited flSlG) 

I L R 43 Ecm ISS 

16 Ctrigisltitd ctsrgc— 

jn*n ty »e«o?t(icn cf Cimjary to its Sectelaty 
vnjaid calls for jrcfnl ccitice# tcndtnd to He 
Cctrjtir>y—-Failvfe to reguter tharge — Vvlj of 
ofFetrs ft? regt Ur vcglceUd—Irdtan Clmfunus Ad 
fll o/ 135^) « 6S — EsflanaUer — Heat p( ton 
atrietton—Prccetdings in ifjisra/jte Ceuicil caafiof 
be referred lo io aid cc«sffi<et on The question la 
this appeal iras whether a charge gnen to the 
apiiellBDt tbe Secretary of ft Luarted Company 
upon unpaid calls could bo enforced by “jsa 
although not registered as required bj ■ ts « 
Act 41 of 1882 (Indian 

aectioB required registration of a« laottgagei 
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*nd charges Fpecifieally aCccling property of the 
company and injpaed a pcnaltj upon any official 
of the company -who hnowinclr and «ilfun3 
authorizes of permits the omi ion of speh entej 
m the regi ter The decision of this que tion 
depended on the i roper interpretation of the 
explanation to the section svhich teas as follons — 

Omi— ion to register under this section a morl 
gage or charge doca not render the same inTalid 
Bat the ofEccra of the Company cannot avail 
them«clvps as such of a mortgage or charge 
specifically affecting property of the company and 
not so regi tered Iltid that the construetion 
of the explanation mu t depend uron its terms 
and no theory of ita purpo e can oe entertained 
tin]e«s It is to he inferred from the language used 
No statement made on the introduction of the 
mca ure or its di cu ion in the T^i lativc Council 
can be looked at as affording tn\ guidance as lo 
the meaning of the irords lItU that the words 
as such in their proper con truction should not 
be read as denoting the capacity m which the 
f officers take the mortgages or charge as contended 
bv the appellant nor do the\ refer to the foUoving 
words of a mortgage or charge as contended 
bj the re pondents, Thet are introduced simply 
as giving the reason for the inability to take 
advantage of the securities which is that officers 
entrusted with a dutr as to registration could 
cot take advantage of a seeurit) to them aa to 
which they had neglected this dutt In the cir 
cuoutacees of the ca e therefore it was held that 
the appellant could not avail him elf of the charge 
even though be lad ceased to be an officer 
KstsiDra AYYawosn t NALLArEHOsiiL Iillai 
C 1920) I L R 43 Mad 650 

17 ' Winding up— Luf «/ tonlribu 
foriM— J/tflor— Erlopfcf Ij conducf afUr cUaintpg 
no;orify— Indian CetnyoniM ^cf (1/ of 18$“*) 
F a minor applied lor and was allotted certain 
shares in a limited company He received dm 
dend. and continued to do so after atlaioiDg 
majority On the winding up of the company 
he was included m the list of roniributones 
UelJ that having intentionally permitted the 
company to believe him to be a shareholder 
and ui that belief to pay him dividends ainre 
he attained majority he was estopped by hia 
conduct while a person «ui juris from d nyiag ns 
between him«eU and the Companj that he was a 
shareholder \iew of Stirling J in Ite irohrid 
ConsoU Ltmtled (Ao 88 L T 0^2 adopted 
A minor may be a member of a companj under the 
Indian Companies Act (VI of 1882] FazrtBBOY 
Jatfebo Tde CBrniT Bark or I>DrA Ld (19I-I) 

I L R 39 Eom 331 

18 Comyonies Act 

{J I of IBS’*) » I'’8 1'’0 — Cewpiileory ttindiBg up 
— Creditors pctifion— Cemyonj/ e inaidtry fa yoy 
tfcs The petitioner who was an assignee of 

certain debts due by the defendant Company to 
it late Secretary and Manager demanded pay 
ment from the Compsrj The Company refused 
to pay on (bo ground that the demand was m 
respect of a claim which the Cempanv honestly 
bclieyed to be a fraudulent claim end unsustain 
able at law The petitioner tbeieupcn applied to 
the Court tocompul onlj wird up the affairs cf the 
Company It was not shown tlat the Cempanv 
was unaLle to pay its debt m full The lower Court 
havine rejected the arjlication the petitioner 
appetded. Iltld that the applicaticn was rightly 
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rejected for the petitioners object in making 
the application was to bring the pressure t>£ in ol 
venej proceedings to bear upon the Company m 
order to male it paj cheaplj and expeditiously a 
hcayy debt which it de ired to di pute m the 
Civil Court The principle upon which a Cem 
pany ean he wound up on a creditor s application 
IS simply Its inability to pay its ju t debts The 
inability is indicated bj its neglect to lay after 
proper demand made and the lap e of three weeks 
fcneh neglect must he judged bj reference to the 
facts of each particular ca e IMiere the defence 
IS that the debt is disputed all that the Court has 
first to see is whether that dispute is on the face 
of It genuine or metelv a cloak of the Company a 
real inability to paj just debt Tulsidas Lallu 
DT iAt t The Bhafat I hard Cotto\ Mill Com 
raw Ltd (19U) 1 L R o9 Eom 47 

19 Indian Com 

fames Act {] I of ISS’’) ss l‘*8 and indmg 

Vf—I elihon for ecmpvl ory vending up ef company 
ly lit Court— Crounds lo be alleged in petition— 
InUrnal mismanagement of lit compoiiy nof such 
grounds— Admission of petition discretion of Court 
as to — Shareholder yefifion bu Any ground 
alleged under 12S (r) of the Indian Companies 
Act m a petition for the winding up of a company 
rte ented under a 131 of that Act mutt be of a 
like uatuie to the specifie grounds given under 
els (a) (&) (c) and (d) of s 1‘'8 If any other 
grounds are al'eged they do not fulfil the require 
ments of the Act Allegations as to the internal 
management or mianienopement of a company 
are natters lor the thareholders to deal with and 
do not call for the mterfeience of the Court A 
petition by a shareholder stands m a different 
footing to a jetition by a creditor and should le 
more closely scrutmizetf on presentation There is 
DO obligation on the Court to admit a petition 
merely because it is presented Not only must a 
petition allege facts which if proved would justify 
an order for winding up a tompany but even 
if It allegca such facts the Judge has a di ere 
(ion to COD ider whether it is reallj bond pdt 
The Court may if it thinks fit refuse to admit a 
petition or as an alternative course give the 
companv coneerned notice that a petition has been 
presented so that it may lake proceedings to 
restrain the petitioner from proceeding with hes 
petition PiO'.EE* BA^K Limited In lie maffer 
ofih (19U) I L R 39 Bom 16 

20 Miidng vp— 

Shares apph d for suh)ecl lo a eundilicn and partly 
paid foT-^andiUon not fulfilled— Betolulion of 
company lo refund part fayment — i’ojifion of 
apfbeant as reyanfa tcindiny up proceedings A 
company started in Meerut in 1%! with objects 
of a very general nature proposed in 1906 to 
erect a mill at Fjzabad and accordin'’ly i ued 
a pro pectu and invited the public to subscribe 
the nece aiy capital On the faith of this 
prospectus one Af applied for shares but added 
to his application a condition to the following 
effect — The e stares are only SI Iscrited cn the 
condition that anv mill is itsitcd in the tulurl-a 
of Fyeb«d The company Ltwever focod 
that they ctuld net ra se tie retes'siy furds to 
start a mill at rvztlsd ard therefore pat cd a 
reaolution that the itccsy already ivlcrnbcd for 
that V should be teftrded But before this 

was dtue the ctmpanv went into Lquidaticn 
Held that 21 was in tbe circumstances co a 
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member o! the company but a crcditoi aud 
entitled to get back xrhat be had atreadv ipaid 
SUbevdra Gopal Mramui v Iaovoiv^ Peusao 
{ 1913' I L R 55 All 638 


SI 


ContrSfUtory-^ 


Applications for allotmtrU of «\art9 made hy alUyei 
contnbulorif undtr eon^ilttms ici^icA iMr« not earned 
oat by the Company A who was the holder of 
fifty shires la a limited liability Companv entered 
lato an agreement with the CompaHy throagh 
Its managing directOT to tah© 150 wore shares 
on the conditions (a) that he was to hs appointed 
a termtnal director of the Company and (5) 
that the business of the company was to be ttaaa 
ferred from Aleerat where it had been formed 
to Sahatanpur The 150 shares were allotted 
to A hut he nerer paid the allotweat money 
and though the bnsiness ot the Carapany was 
UommiUy at least transferred to Saharanpur A 
was neTcr appointed a director Shotilir after 
this allotment the Company went into b/imdatioa 
Held that A could not he made a contnontory m 
respett of the loO aharca which he fi«d oSered 
conditionally to take The LonSm and Proitncial 
Pr^ndmt Airoeifttion Li lute Ho^n^e 37 L d 
Ch 032 referred to PowELut Sfi'f{l3l7) 

I I. R 40 AU 4S 

22 When there has 
been a suspension of bus ness of a Company the 
power of tile Court to triad up the Company will 
be eiicreieed w^n there is a fair indication that 
tiieroisnoiRtention to esrryoo basicers 

DHAB Ro\ i Tse Beiqae StEAiisnirCo La 

I L R 47 Calc d54 

23 — — — — — Form of order 

under the Indian Companies Act lbl3 tor the dts 
Bolntioa of a Compiny lo compulaonr liquidation 
undistnbuted sagets retnainmg in the hinds of the 
Liquidator K re busAOEES Ld (I't Liouida 
« 0'i) J L E 47 Calc 620 


24 


A shareholder 


apjiiied to hare his nurse remored from the Jlegis 
t«t of the Company under s 38 of the Companies 
Aci l0t3~Pa mortgageeof the uncalled capital 
ol tho shires came mo Court and opposed lldd 
that Ji «as entitled to intervene end oppose being 
TitalJy interested m ihe proceedings and might 
bo eenously prejudiced by and order of Reefifiev 
tion made behind Lis back Hell alto that tbo 
lunsdiction under s 89 of the Act la unhiaited 
Pamesh Chsvdrs Mittzk t Joorr Moba'< 
CwiTTEiui I L R 47 Calc 801 

25 liheihfT mltresl 


I pnyalle (o creditors enti led iSerefo after 
tnencemeni oj m idtn^ vp if Company lurna out 
to ts tehe It — ichere tnlere-fl li not meititoned §n 
the wder cd;a hcaluii; upon ihe claim — Sohenty 
tsrpkttncd — f«d>aB Campania Act I ff J0J3 
Held that if a Company js or idtusateily toms 
out to be solvent interest »s payable upoo any 
debts which carry interest or uptu* which s rmbt 
to luterest has been acquired out of the rai^aa 
assets winainiDg after payment of principal and 
interest up to the data of the winding op order 
HuHhyonCcimpA«ie» 9lh edition pope 471 referred 
to i/efd oUo that the aolvcncy of a comjnny 
IS estabJjsbed if after payment of the principal 
and interest up to date of winding np there are 
some assets sriiich may he reabz^ and wtU be 


COSIPASy— 

ftTailahle to meet the liability on acoounfc of 
interest which accrued due after the coraroenoa 
meat of the liquidation Held ftirtker that the 
creditor is, not debarreJ from claunmg the interest 
merely because be did not ask for it when prorin" 
his claim onginiHj In te Duncan mi Co (f 
Oh i> 307) per liaclky J referred fo— also 
Stiebcl 8 Company Law page 1222 Ghavshiam 
D is < Ptrotio Btviersa aid Ivsosawb OoirPA-vr 

I't LtQtJiDATroi 1 L R 1 Lah 154 

26 Sohsni Company 

— surplus fund* after paying titiiiors in fuU (her 

jwyoye to creditor* in pijment of inlerest dm 
sequent to dole of wtiiinq up orUer-^htdian Com 
ponies Act yi of ISS2 ss lif oni 159— Join 
appeal from order dtalinj isiCh two separate ctt'i 
-—fioStce of appeal not senei wtlhin tires leeels 
The Official Liquidators of the Peoples and AiRM tsar 
Banks in liquidation paid no 10 annas in the 
rupee to the creditors and there remamed atiil 
a substantia! surplus >n their hiadsr Tha creditors 
claimed that they were entitled to the surplus 
m payment of loterssb ciccured due since the dates 
of the winding up orders while the contributories 
dsimed that the surplus funds should go to them 
ifeW that the Banks under liquidation harm; 
turned out io be solvent the creditors whose 
debts Carried interest were entitled to olaim out 
of surplus assets inlm t subsequent to the date 
of the winning op order In re Itumber Ironuorls 
and ShipiuiMinq Co {Warrant Fmanee Co s Cost) 
{L P i Qh yJp S43) la re Bancan and Co (Z 
CA D sm la re Jl Aito-ter (1 Ci J> SSS) San 
Saran Das r DmhuMr \ath {SS P H P 2307) 
Jr K Pereira {1 Med U C P S2e) laeaMa^n 
mad Vahmud Shah (I L R Cafe 55) »ad In 
re General Potlinq df«Z Co (/ P 7 Oh Ap 32S 
eiO) Halsburye Lows of EneUnd Volumo 5 

e i„c 812 LioilJej on Companie page 1059 
ucUq » Companv Law page 474 (9w Fdition) 
and Sticbel s cSsmpany Law page IZ«2 fouowsa 
Held also that although a joint appeal B»ams6 
an onlcr dealing with two separate coses is not 
sufficient as in this case all the parties concerned 
in both cases were served with notice and the 
mistake was merely one of fom it could he rectiticd 
bv putting in a properlj stamped appeal with the 
second caw UeH further that though the res 
pondents did not receive notice of the appeal 
ifithm three weeks as provided for by s lf5 as 
the present case did not abow any marl ed want 
of diligence on the appelJantt r«t the appeal 
was pconerly miti luted DaulaS Pam r Th 
»«??/«» ViiH Co LimUtd Delhi {95 P P 2301) 
Tara Chmd Jeramlm T O^cial 
Peofdee Bast of Jndta Limiled {4S P P_291S) 
liiraTntlv Ilimataya Glass ]}o>isCo {17S P L B 
2PIJ) and Bithcn Das v Liquidator Ihaha £anl 
Inmiled Antn(»ar(43P L P 1916) distiogaished 
Dan DrrTA 2Ul t OrrzCM LrorUDAtoB Asinrt 
SAti Baie ETC I L K 1 Lab 388 

C05IPENSAT10N 

•See Eomeat evrv iMyRovEME'vr ierr 1893 

I L R 36 Bom 203 
See Orm pKOCEDCTiB Cook 1903— 
ss 90 200 J L B 36 Bom 380 
6 2o0 J L E 40 All 79 

r L. B 44 Rota- 453 
0 AAIII a. 3 I L. R 88 filad. 959 
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Set COMPE’CSITIOV TO ACCCSES 

1 L R 38 Calc 303 
See Co’TTaicr Act (IX op 1872) s 65. 

I L R 38 Boa 249 

See CarursAL Peocedche Code s 250 

I L. R 37 Bom 376 
I L R 36 AU 133 
I L R 44 Bom 463 
I L. R 40 All 610 
See Distpict XIcviciPAt Ac? (Boaibat) 

8 ICO I L. R 36 Bom 47 

See Ejecijiext SCTT rf 

I L R 41 Had 641 
See EtEermciTY Ver (I\ op 1010) 
S3 U 19 t L R 39 Bom 134 

See I’TroEiLiTio'J 14 C W N 326 
See INTEBE8T I L R 3S Bom 2SS 
Se Lixd Acqcismo'? 

See Li YD AcqnsmoN Act (I op 1891) 

S < 3l4»"j3 Estates Ljyd Act <I op 
I90S) 3 CaydScbss {6)iYD(S) 

1 L R 39 Mad 944 
See ILiUBia CoirposiTiox tor Tey 
4.YI3 IupBO^EAIE:^r9 Act (Hid I op 
1000] 81 5 19 I L R 38 Mad 589 
SeelIOMaFii.Liw L R 43 I A 243 
See PcYa Code (Act \LV op 18C0) 

8 494 1 L R 40 All 615 

Se PiitiTATS Act (I\ OF 1690) s 
80 i L R 34 All 422 

SeeSREBiiT I L R 39 Calc 33 

Se Specific Moteabie Pbopeptt 

1 L R 39 Mad 1 
See Trav pee op PropLETV (Act IV or 
1832] s 33 I L R 39 Mad 579 
' apportionment of — 

See DoiiBiT iMPROVEijE-sT Aci 1808 

I L R 38 Bom 203 
See Land Acociiitioy Act fl op-1894) 

I L R 36 Mad 395 

for breach of contract — 

See Coyteact 1 L R 34 All 429 

for imp OTements — 

S e Hiydc Widow 

1 L R 40 Calc 555 

lot loss of crops by theft ot cattle — 

See Estates Layd Act (Mad I op 1903) 
ss 4 27 73 113 

I L R 40 Mad 640 

lor vexations aecnsations — 

Se Cbimiyal ProcedcKb Code s 250 

I L R 34 All S54 
— for wtons to land — 

S e JcaiSDicrioY 

I L R 42 Calc 942 


COMPENSATION— confd 

order for — 

See CtoiiYAi. Pbqcedubb Cods (Act V 
OP 189S) S3 2o0 423 

I L R 38 Mad 1091 

principles of apportionment of — 

See La yd AcqmsrnoY Act (I op 1894) 

I L R 36 Mad 395 

right to— 

See Malabas Teya^tts IsiPEOVEirEYTa 
Act (AIad Act I op 1900) 

I L R 36 Mad 416 

withdrawal ol — 

SeeSnasiiT 1 L R 40 Calc 895 

Appellate Court powers — Cnmmal 

Proeeiure Code (I o/ 183S) s 253 — Conieyuenliaf 
OP inctieBloZ order An Appellate Court has no 
power to order compensation under s 2o0 of 
the Criminal Procedure Code. MEm Siyoh v 
MAYaALEjiAXDtr(1911) 1 L R 39 Calc 157 

Futures removal of — Caleutta Mu 

Bicipil Act (Deng III of 1899) is SU SIT— 
Futurti erected on butldinpj htfore 1st June 1S83 
— dsjeiemrnt of compenntion not a condition 
precedent to dtmoliUon of fixturu — SmaN CausM 
Court o) Special Tribunal for determination O; com 
jienialton — Amount of etaim exceeding ordinary 
juriedt tion of Small Cause Court— Suit not eoyni 
aUe by Subordinate Judge— ^Degree correct tn sub 
stance but not in form-^osls In a 34l of the 
Calcutta Municipal Act (Bang III of 1899 which 
m respect to Hxtures erected on buildings before 
1st June 1863 enacts that the Corporation shall 
male reasonable compenaation to everf person 
who suffers dsmsee bv the removal or alteration 
of the fixtures there is nothing that readers the 
as easmeut of compensation a condition precedent 
to the demolition of the fixtures. Until the 
remOTa) is effected no damage at all is m fact 
suffered S 017 where any mum 

cipal authority is required by 

tlus Act to pay compensation, the 

amount to bo So paid and if neccssarv the appor 
tionment of the same shall in case of dispute be de 
teinuned by the Court of Small Causes 

includes a claim for compensation by a person 
against the Corporation for removal of fixture^ 
although the amount exceeds the ordinary juris 
di tioR of the Small Cause Court In a suit in the 
Court of a Subordinate Judge by the appellants 
against the Corporation for compensation for 
removal of fixtures thev prayed for (a) a declar 
ation that the fixtures in ^ pute had been erected 
before Ist June 1863 (6) that thev were entitl d 
to compensation for the loss they would suffer by 
their compulsory removal (c) that the Corpor 
ation could not remove the fistures until reason 
able compensation had been paid (J) asked the 
Court to fix the amount of compeiuation and 
(e) for an injunction restraining the Corporation 
from interfering with the fixtures until compens- 
ation was paid The Snbordinate Judge decreed 
the suit giving compensation. It was dismissed, 
as being premature (under e 341) and not cogmz 
able by the Subordiaate Judeo (under a. 617) by 
the High Court where the Corporation, though 
they had denied the fact in their written statement, 
admitted that the fixtures had all been erected 
before 1st Jun- 1863. Bell by th Judicial Com 
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Procedure Colt (4cl XIV of ISSZ) as id'* idi 
The sanction of the Civil ( ourt (requireJ by s 462 
of the Civil Pro edure CoJ» of 1832) w not neces 
sary for a compromise entered into under the 
authority and by the direction of the ( onrt of 
Wards on behalf of a minor under their charge 
NaKIUO DEWiNI U PEMB4. DlTraEV (1917) 

I L B 41 Calc 829 

4 PehUoAo! eompro 

wise feeding a lerbal mortgage in a proceeding prior 
to Tramfer of Property Act {17 of 1SS2) — Destruefion 
of re ord suit to red em mo Igagu after — Oerttfiei 
copy of peltlion »/ aimtsuhle anl if constitutes 

mortgage doeum ni — Petition if should he stampel 

Copg hearing one rup e stamp — Original p tilion it 
must hole been stamp 2 with one rupee stamp — 
Court fees Act {VII of 1S70) On April 1st 18>7 
the parties to a suit fifed a petition of compromise 
reeitiog the terms on which th“ dispute was eettl d 
among them being an agre^m nt by one party who 
was recognized as own r to grant a usufructurary 
mortgage to the other The Jud^e ordered the 
compromise to b pla eJ on the record and the 
oas to h put for hn\l dispo al on the following 
day The re ord of th pro eedinaJ having b n 
destroyed m the pres nt suit foe red mplion of 
tbs mott,age a oertifisl copy of tba petition boaring 
a stamp of B 1 only was proluc d ns evid nee of 
■th a’^re m at Hell that th certiSei copy was 
Tigntlr admitt d m evid n reUtiVv tolho facte 
-re it*i tb rein Taat the auit was no b ou^hl on 
th^ p UtiOn baton an ant elant verbal mortga e 
valid according to th* Uw m fore b tore the 


COMPROMlSE^-con/d 

brought by her against the other party to the deed. 
Held that though the latter could be expected 
and were not obliged to prove the will m solemn 
form m the pre nt litigation it was a*ce sary for 
them to show that th re was a will and that upon 
that will th y had a claim which was made honestly 
and in good faith. Held on the evid nee that 
there was no will and the claim put forward on 
Its basis was not honest or 6ond fide bat m rely a 
sham claim with a view to inducing G to give up 
som of th infant s prop rty in their favour 
That upon the qn stion of the validity of the 
mtmanshopolra the poiition of the infant was 
different from what would have be n Gs position 
hal he executed th d ed for himi If KsiSE*iA 
CaavDSi Oatxa Roy r HBUiiA Savkau Nakdi 
MAZouoAn(1917) 22 C W N 463 

5 Canstru tion of—' 

IFA th r hen jit of annuity uni t it wot confin i to 
tin al k ira of grantee — Vo tllegal p rp lutly where 
annuity tois a charge on th zaminion at long as 
ketra of grantee existei — Pight to arrears of annuly 
by assign e of a reveraiontr — Oijettion not tai n 
tn early ahge of ease ani no tstu on it aelllti not 
aHowed to be raisei in app s’ to Privy Coun it 
In a suit b twe a an an stor of tbs app Uant 
(third d*(eadant) and an an estor of th reepon 
dent (third plaintiff) for an impartible samiadsri - 
a como oaise was corns to in 1831 by th* parties 
by wbt*h the an “stor of th app llant retsmei 
the zammiari su^je t to bis giving up one villag 


Transfer of Prop rty Act and did not dep ad 
upen whether the p tition was fully stamp J or 
no*^ That if the Jadsd did pass his formal order 
as he proposed to do no objection could be taken 
on the ground of th* stamp on the petition being 
insafff len That no inf ren e could bs drawn 
fro a the copy b anng a on., rup . stamp (which 
was th proo r sfamo for issuing a copy aol r 
•the Court f..e3 A t of 1870) that the otiviual p ti 
tion (if it be treated as the docutn nt creatinz 
the mortgage) was not properly stampiHl 
AniiAD pAZA t Saxyat) Abid Hcsaxh (1916) 

21 C W N 265 

2 Petition of com 

premise pre n' 1 to th Zlnjutrate whil wrUinj 
)ulgm nt — Dilj of Magi trate to ace pi anl gne 
effelto ih pehlion—Cnminn' Pro lure Cod {Act 
V of 1803) 3f5 Under s 345 of th* CSriminal 

Pro edure Code a case may be comooualed at 
any tune before seat*aoe is prouounced A Jlsgis 
trate therefore cannot lefu e to acc pt a p tition 
of compromise presented to him whilst he u writing 
the jud^m nt \si am AIeati a Ebperor (1917) 
P L R 45 Ca’o 816 

4 Compromise of a 

clnin — '^0 1 if ri'un — ''loin mist be bon^ file — 
VimtnsAspo a o^if i ii i jrorn o n dian of tufa'll by 
aefting Up a til e will A d e J m 1932 Icsvin an 
adopted son B anl a dau lit r P who was married 
to one G B died in 193 learin" as his h*ir Ps 
son K then an mfmt oalv two or three months 
old. Vbout this tun c“rtain a^ns s of A set up 
a will by \ unci r which the\ claim I As e tite 
as from the death of B and G anl th v purport d 
to gettl® th d spat* by m rmnihopt'ra u\ rebj 
C on hia »on s behalf gave up c rtain portions of 
the estate left bv D to the other party Oi the 
.t- inthopnlra being chsllengci by 
son Ia in a suit for partition 


an"i pxyiog an annuil sum of Rs 703 a msatb 
in p rpetnilv to the anoestor of tbs respondent 
The terms of the compromise were oontamed m 
two petitions dated 8th January 1831 oua being 
m Tamil and the other in English the only differ 
enc, b tw a th m b mg that m the form r th 
annuitv was to ba paid to the grants and his 
des nianti from g-n ration to g a raMoa and 
m thv latter to the grant ani his h irs In 
a salt for the annuity by a colUteral d f ndant 
of th respoaieats an ,stor Held on the coa 
Btru lion of th* com? amis that th right to it 
WAS not eaafin d to lin al h irs Held also that 
Ih a^re m nt lav no in covenant but in charge 
anl that th* annuity b mg a charge on th ejtat 
it WAS no illegal as th r was no dicS ulty iii 
makin-r it p rp taal as long as there w re lineal 
or collateral h irs of th* graate Wh fv an 
obj ction which might ani ought to have bs n 
but was not tak n by the app llant at a stags 
of the case when an issus could have b en raised 
on it and the matt r was snhsequeutly decided 
by th Higa Court against th app llant ths 
obje tion by him was not allow i to bs raw a 
on aa ap? al to the Privy Goan i! Rajah or 
Rahanoi Suvoara Pavdivasami Tevar (1918) 

I L R 42 Mad 581 

g — Compromise for 

bili n. hi Ito—ig n n> to eonoromy non 
eonptaalable oj a la sail for can eUal^n of 
o d larafioa of na’fify of thr ag'c m nt D ten 
dent institut 1 t immal p o Jin'” agamst ths 
plaintiff unier th* Indian Pena! Cod si -403 and 
477 both of which are non compouniibte oJe i es 
In con ilsritioa of his withdrawin'' both enimnil 
proc din'Ts and n civil suit p nJing b twa n the 
parti a p »mtiff eve utel a de J conveyin'* to 
th d feodant his share of a c rtain villa* Th re 
was aproviso m th* deed that th* convovttneo shoald 
only come into operation if and wn n all the 
above msntioned pro eediags were withdrawn. 
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COMPROMISE— 

Thf cnninsl prowhn{:» were witlulrnwn »n>l 
the pliuntiQ wa^ a'quitted the on! r tf the Mucts 
trato beme ma with the con ent if the parties. 
Wlien tlie Jefen lant took fctep< to fultil the re t 
tf hH arretnipnl nam h to uitlilraw hia civil 
euit a^am t the plaintilT the lattir *teeltne<l to 
cue his consent to the withdrawaL I laintiD 
m tituted this euit prating for eanecllation of the 
deed of fonvejance ereeuted b% him and foe a 
declaration that it was null ani toi 1 on the crounl 
of Its havine been executed for an illegal eon'i 
deration. UfU (hat a part of the consid ration 
for the agreement being iMecal the agreement 
was void. But that the plamtilT being in port 
dtlicto with the defendant the Court acting on 
pnnciples of equitt would refu e the prater for 
relief bv wav of a declaration that the deed was 
null and void. The Court will not evereise its 
discretionary power under the ‘^peeifie Belief ^ct 
IS — 8. 39 m favour of a partv who is in pttrt 
<f<ftcto with his opponent HtvDESiURt I’Rasan 
V T.nr irmj Sairn 1 Pat L. J 48 

fifa) So far as it 

relates to properties withm the scope of tie suit 
a compromise decree operates as res judicata 
but eo far as it relates to properties outside the 
e ope of the suit toch a decroo if the terms of (he 
compromise are embodied within the decree w 
evidence of an agreement to transfer an interest 
in tbe property It is not neccsiacy m such a 
case to rezifter the compromise petition Sissnt 
WAS Rau r SlroiSEO Faoa'v 

1 Fat L J 208 

e{b) This appeal 

related to the Talaka of Tannga in the Central 
Provinces which orifTinated in a grant by Govern 
meat early in the 10th Century of a large tract 
of waste land to the ancestor from whom both 
tbe conteo^ng parties derived tboir descent 
In 18G0 the subject of the grant had been reclaimed 
and covered with villages The family of tho 
grantee wero then the Taluqdar (Dadnnath) his 
two younger brothers and a cousin (Lokenatb) 
the eon of the grantee a second son Tins fast 
mentioned member of tho family sued the Taluq 
dar in the Jlcveniio Court to establish bis right 
to a half share of the rents of the Talnka on the 
ground that it was joint family property subject 
to tbe ordinary incidents of Ifindu Law and that 
he was entitled to a mowty of tho estate H« 
ohtamed a decree which waS put into eiecolioo 
In the course of the subsequent proceedings a 
compromise was come to and tbe dispute was 
referred to arbitration An award was given 
which was made a Uecrco of Court on TOth October 
1804 under which the claimant obtained in settle 
meat of his claim 1 1 villages free from all liability 
for revenue The compromise deed stated that 
the plaintiff (claimant) was to possess and enjoy 
them The defendant (Taluqdar) has no power 
over these villages The plaintiff fs at lib rty 
to po «a oceupi and inannpc them just as le 
pleases But the defendant is to piy out of his 
own pocket the Co'crnment revenue m respect 
of these villages Tho plaintill has no concern 
with the pajment of tho revenue and will not 
have to piy it Tho defendant shall have power 
over tho rest of tho villages m the Taluq Tie 
plaintiff shall have no power over them The 
defendant shall bo responsible to pay {rvvenne) 
to Government rlaintilTs shall bavo no concern 
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Onsottlcment being finally effected tho defendant 
shall be rc ponsiblo for payment of tbo revenue 
assessed Corroboration of tliat award was 
ipven bv the judgment of tho Settlement officer 
dated 3!st October 1807 which vns affirmed on 
appeal by tho Do ib ul at of 24th May 1807 
a letter from the Covemment of India to tho 
Chief Commi sionerin 1890 rtgardmg the liability 
of the claimant (Lokenith) to rc imburso tho 
taluqdar in respect of the enhanced revenue 
by tbe decision of the Board in 1899 fLokenath t 
Bisseswamath (1899) I L P 27 Calc 103 L P 
20 I A 2r<] and by other doeumontarv evidence 
in the ca <• In tbe present suit brought on IGth 
July lOK against the then taluqdar by the 
grand on of the claimant (Lokenath) tho mam 
question was whether the icvcnuo assessed on the 
Tillageainpo es lonoftheplalntiffswasa charge 
as (bey claimed on the rest of villages of the 
taloqua and the plaintiffs prayed for a declare 
tion that it was Held (reversmg tbo decision 
of the Coort of tbe Judicial Commissioner) that 
the liability to par the revenue on the II villages 
granted to the claimant without the right to 
reimbursement was not % charge on the estate 
There was nothing to support the charge and 
It could not be laictred from, tho surrounding 
circumstances Paja of Pamned v Sundara 
pandit/aeantt Tttar [1191$) 1 L P iZ Mai 
SSI LP 461 A 64'} distinguished St'KPSio.At. 
t Raujiuj. (PC 1920) 

I I R 47 Cal 932 


9 ■ — Certain properties 

not tneluded to tuit^Pegitlralion— Compromise 
tneorporated in detree— Pegislration Act {16 of 
190S) s 17 (ly—Code of CtuI Procedure {Aet S 
of 190$) 0 XZlll r 3 Where a suit for parti 
tion IS compromised on the understanding that 
each defendant admits the plaintiQ s right to 
certain portions of the claim made by mm in 
consideration of the plaintiffs admitting the claim 
of each of the defendants for certain property 
which each such defendant desires to retain and 
tbe compromise is mcorporated m the decree then 
such compromise does not require to be regis 
tered even though it deals with property not 
included in tbe suit such a decree although 
not registered, is evidence of an agreement between 
the parties under which certsm lands have been 
allotted to each. Per Jmla Prasad J— Tbe 
words so far as It relates to the suit inO 'VKIII 
r 3 of tbe Code of Civil Procedure 1903 show 
that an the terms which form tbe consideration 
for (be adjustment of the matters m dispute 
whether they form the subject matter of the suit 
or not, become related to the suit and can be 
embodied in the decree. Kabct JIiav v Tejo 
Mias 3 Pat B J 43 


8 ■ — -- — Ad)iiilment of 

vtaiters ovUxds scope of suit— AH ration of terms 
of rtgt tered lease — leheth r regisimlion e mpuUory 
— PojtslTalion 4c/ (TI/ of lOOS) s IT (/) (t) 
(f) (^) (r/>~7’rnn</er of Property (/| of ISS ) 
SI 105 ani lOT—Puty of Court la filmy eompro 
nise—Codt of Ci H } raced re {Ael \ of IJOS) 
O TTJ// rr 3 and "—Parties to eompromtse 
tchelher minors ore bound — Coni/nietion of Com 
promt e Documents m the nvtnre of affidavits, 
petitimvs. and plead ngs which are filed in tho 
course of a proper judicial proceeding are tdmis 
siLle in evidence without the n»ces ity of re^atr. 
tion. \ eompromi e which 
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mcorporaied m an order of the Court oc la 
filed by v&y ol petition m ih& proeeedmw ta tnfchm 
the protection of e«b s (2) {u) of s 17 of the 
Eegsstration Act lOOS and does not requite 
T^istratjoa cren where it eSecta an alteratioa m 
a registered doenraent A lease of cerUm eoal 
land pTecufed in 1805 provided for the payment 
of a commission of G annas per ton over and above 
a certain quantitj taien from the mme each jew* 
and that in default the mmiinum royalty vaa 
to be measured at Es 1 75& per annum It was 
stipulated that the commission and royalty eho^d 
be payable to each of the co sharer lessors accord 
ing to their respective shares and that in respect 
of the share of each co sharer he ehould ^ entitled 
to recover the same by eoifc from the lessee In 
1001 a suit vras brought on behalf of all the lessors 
or the successors of the original lessors for the 
recovetj’ of commission and royalty on the baaia 
of the agreement of 1695 At the time of the 
institution of the smt four o! the plaintiffs 0?> H 
and K were mmors The snit was compromised 
in 1002 The Court did not evpresaly sanction 
the compromise on behalf of the minora but never 
theless the recompromise was recorded By the 
coiBpromise the rate of commiaaion and the royalty 
were reduced and a certain sum was accepted 
in heu of the arreara claimed. In bis jud^ent 
emWdyujg the compromise the Subordinate Judge 
remarked — The terms of the lease have also 
been changed but fhis is no part of the subject 
matter of the suit In IdOC there was another 
suit between the lessors sad the lessee In that 
amt <7 who had attained bis majority challenged 
the compromise of 1002 on the ground that he 
was a minor at that time S had also attamed 
bis majority before the institution o< the suit 
but did not challenge the compromise of 1002 
Before the lastilution of the suit ff had disposed 
of hiB entire interest m the leasehold property 
as Idlowa one third was purchased by ? one 
third was purchased lire J and the remaratag 
one third lij K S and / ww-e co sharer UadJorda 
In 1900 N was stiU ft minor The suit wae com 
promised ErW mftBuitbythalessots forrecovory 
of arrears of commission and rojalty at the rates 
provided in the lesaa of 1895 (]) That under 

the terras of the lease the amount payable to the 
CO sharers by way of commission and royalty 
was divisible and therefore although the com 
promi«e of 1P02 was not binding on all the minor 
pamtiffs it was not void in its entirety lad 
accordingly those of the lessors who were bound 
by the compromise were entitled to recover com 
mission and royalty at the compromise rate only 
(■>) That A was not hound by the compromiso 
of 1902 <3) That O was not bound bv the com 

promise of 190- although he was an adult at the 
tune wheo the suit of 1000 was compromised 
as ho had m that suit challenged the corapromise 
of 1902 f4) Tliat A was bound by the conpro 

iniso of 100- as he did not impearh it ra the ewit 
of 1900 f5> 5 and J were bound by the com 

promise of 190 ns they were adufts and being 
themselveg bound in respect of their osm mdivi 
dual shares they were «1 o bound in respect of 
the ehares purchased from the minor H 
The compromise dul not per e« constitute lease 
and therefore did not require to be registe*^ 
unjer the proMSions of eub s. 1 (dj of e 17 of the 
I eg stration Act 1909 but that it fell within the 
irrms of *ub a 1 (!■) and »s it was rmbiidjed m 
tl 0 decree of the Court it was esempted from the 
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wcesaity of registration by sub g 2 {is) Caisir 
CoAUDRA MiIBA l SaSIBHTJ NaTB PA^DET 

3 Pat L J 255 

® — Compromxsi ineor 

foraltd «n decret — inferesl net clawied tn pfa»«f 
Werfaf i» comprotntK decree tcheiher recoietable. 
WJiero the plaintiff sued for the recovery of a 
ceetoiQ sum of money with interest at 9 per cent 
per annum and the suit was compromised on the 
tetms tb&t ff a Qiecjfied smouBt were paid on a 
partmafar day interest shooid be calculated at 
12 per cenf while if it was paid after that date 
interest ehould run at 24 ftr cent — held in ft gait 
on the eaapToxoiae decree that interest vras reeorer 
able &t the rate of 9 per cent only The agree 
ment to pay after a apecjfied date a rate of interest 
not claimed in the suit was outside the scope of 
the soit and that portwa at the coapronuse was 
therefore invalid. Qiintt Dow v Doain Tn-iKira 
2 Pat I- J 873 

10 - - — - Conatrvclion cf 

document— Compramtee sefffiny all nuiUers in dis 
pvte except one — Agreement therein that on that 
mntfer (he «rtics tvauld he bound by the ftndiny of 
the Court — Finding of th Court not appealable Tba 
patties to & ewt foe the recovery of property of 
Tfttioos kinds by right of aucoeBsioa agreed >n 
respect of the variODB classeg of propertx except 
one As to this however they agreed tiiat they 
wouH be bound by the finding of the court jn 
respect of It Heli that tha eSeot of this last 
term of the compromise was that the finding of 
the court was final and binding upon the parties 
nnd that bo appeal woold he against it Saktr 
Dae Chakravarti V Ao5i» Chunder Pal J L R 
20 Cate 306 followed. SoanZASl SeoAit p 
UwBiMUAD iBBAimt I L R 43 Ail 288 

11 " ' f f osedt{ffr~» 

SItnor — Ouardian appointed by Court of Warde— 
Assent of Ciut Court— Court of TTurii Act {IX of 
im) ss li IS Bl—Cml Procedure Code ISSO 
«! 37S 464 A guardian appomfed under the 
Court of Wards Act 1879 on Behalf of minora 
has power to compromise proceedings in a Civil 
Court to trfuch these Buaora are defendants 
upon the guardian assenting to an agreement 
of vompromige it is neceasaztly recorded by the 
OvjI Court under a 37C of the Civil Procedure 
Code 1S82 and its validity does not depend upon 
Its terns having been examined and approved 
by the Civii Court NAvnio Dswam av© Oibers 
V FniBA DresEV ak© Othefs (1910) 

I L r 48 Calc 4S9 

12 I Act notified to 

Court— Ctaxm djc/eed eulreqvenlhf—Whtther decree 
AoWer can Irtny a freah emt for reeotery of eum 
on the oorapromiae vhieh he might hais get by ext 
eufton of the decree The plamtiffs appeffeuts 
brought a suit against the defendant respondent 
for the teccvety of money due to them by the 
latter The evidence m the case had b«n closed 
CO 25th January 1910 and the Court ordered 
certain files to bo sent for ao the case was adjonmad 
to loth February and on that day to the 28th 
February for the same reasoti. On the J9th 
Pelvaary the defendant fey way of rwnpronuM 
executed a lease m favour of pJamtiffa of ewtaia 
Iftwi uadre wWh tho iatters cJalra wm ^ 
adjusted. Tie planitiffs bowcvc' Ad not with 
draw tbeir amt and on the 2Sth Februsty the 
CiTttrt passed a decree la thoir favour The plain 
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COaiPPOOISE -nnc / 

tiGs hsMng failct! to rrco'cr thcir cHim now 
fupj for tlie araount dnc to them under the lea e 
admittfll\ their decree had beecnic barrel Ly 
Imitation JltU that the d'crct. Ri[credetl 
the ecmpromi e and the pliinlifla coiiM not now 
sue cn the Jea e to r \cr t) sura rvhi h th y 
tnis* t have got b' c\c ution of the de rcc Afotirrt 
S( hayva V Srt /’aio/i I fnJ. ttnl i {ul jl/orf / J 
°15) aipro'cd ''urrurno \nri apn a I ask\ 
tict' (I L 1 15 Pom n't) Taiatapi v Apoi! 
Url {I L P 5 U ,» o ) a I 1 attab Prrda 
T Plola^t Pavla ( / Indian /" i d J ) di tin 

go shed. IfF 1 PaJ * ifenViUtAD 

I L R 1 lih ^45 
13 ' irArrt r rtlates 

to nm/f r cf ot i< — ^ait 6y Unant aiininit 

CO tenant for tfare of rent j>aij la reiptet of tenancy 
~Ccimpromi r iy ic> eh Lefendan fen<7St yitca vp 
land and P ainliff ^ir vp claim One ol two 
joint tenant? hariug pud up tl entire rent ened 
the rtfer for c 'tribution Lr a oompromiae 
which waa embod ed in t! decree the D Undant 
m con id ration of the Plaintiff abandoning his 
claim cave up hia share of the land to Plaintiff 
Held — That the term of the compromise related 
to the «oit or at all vrent? were covered by its 
Babjecl ira ter JACmir ifoirrAi, t ^resr^ia a 
B iat 2 C W il S23 

14. S uit fcy a /malt 

heir Iff a joint otrn<r eompromwd by a oleoaDA 
— compremwe \/ binding vpon htr ton * — 
Boaa flJa eoripromue in util fnenl oj fantij 
(ft pv/ee tjfeet o/ After the death of one of the 
members of s joint Hindu family bis (faoabter 
broagbt ft suit for cstabli bment of her titio of 
her father e share m tho ancestral estate The 
suit was brought against an alleged adopt 
ed son of her father and the heirs ol her 
father s brothers Tbt^ suit was terminated by 
a solenama entered into by the daughter and tbo 
alleged adopted son oho alone leas contestiDg 
the suit Under the soUnama they motanllv 
gave up claims to certain properties in favour of 
each other and the dispntes were settled Two 
ejb cqneot suits by the daughter based upon tie 
eolenama also ended in compiomiee On the 
death of tho daughter her ens brought & suit for 
declaration of their title to the estate ol tbcir 
maternal grandfather Held — That there eonlj 

be no doubt that there was a final settlement of 
disputes and of tho rialits ol each party and the 
settlement being also bond fde was binding upon 
the revcrsionetH Lali Khunm Jal v Kunicar 
Oobind L J{ 38 I A S7 (702) s c IS C W A 
547 (7577) Lc’a Oudk Befiaree fj Panee JIUwit 
Kuruar 3 Agra ll C R 84 (1887) Htran Btbt 
T Bohan mi 18 C }) TV 5‘’5 (P C) (ISW 
Idalendra hath v Sf'ifliJiinnMso 21 C L J 
Iu7(l62 1C3) (1014) iiTi \ Shyam Laly ] amesaart 
28 C I J (iJ) (7575) referred to Rassndba 
Nath Mitba i CnAsoRA Pot 

25 C W B 8a9 
ccarPEOftC e Arxer cECErr 

— Ex C lion of — Idju Imenl of mraie 

profit after dteret enforctalU Ij trtei I on— Iffen 
decree lieoirfs incapable of fxrei lion ^hen? m a 
suit for Lml and me ne 1 rofit the decree leaves 
tha amount cf mesne pro its undefermned the suit 
to that extent remains onli j o cd of and i is open 
tothepsrti stoadju that portion of tho suit by ft 
lawfu cemiromi e and a decree raado in accorf 


COMPROMSE APTET DECREE- co id 
ftnee With the terms of such ompromisc can be 
enforced bj execution Where bucIi compromise 
provides that the amount of me ne profits must be 
recovered Ij execution first again t certain land 
execution cannot be tal en again t fJie prrf'on cf 
the judgment debtor merely becaii fliolandnnot 
immediately nratlable for sale in execution It 
must bo sbown that tho ohstaele is on which can 
not be removed \ stiiinada Anar i 1 XTIIJ^A 
»i Arrar (1009) It S3 ?’ d "8 


COl PHOr. -SE DECPEE 

Si< Avptrt TO rrnv Council 


6 Pat L J 171 
See Crvit Peockdtjbi! (Njdb 190^1 
O XXXII B 7 6Pat L J 190 
6 t Coup OUISB 
See CoBBBNT Dicrbe 
See Rimdu Liw— Widow 

I L B S8 An 679 

Set lIlSTAKB 

J L B 45 Cal 217 

Set pxiAfTic* 

I L P 86 Bom 7 
See Rxoistfatiok or Doctruttvrs 

L B 46 1 / S46 
7«< BftS Judicata I L B 85 Had 75 
5«R*nEw AyruoAMov f on 

I L R 40 Cal^ 641 


— airainst widow — 

See Hirou Law — Widow 

L L R 43 Bos 219 

— by gtiardioji witiont Court s Itayt — 
Civil procsDUBie Cod* (Alt \ 

1008) 0 XXII K 7 

L L R 2 Lab 164 

— ell cl of — 

iSVe Mpti I L P 40 M^d 177 


—A deer c obtained by consoa or 


compiomise can bo attached in a separate Suit not 
only on the ground of fraud bi t a bo any rearOT 
euOicieal to avoid an sgrecraent ^HAit Nsth 
CnowDwcvT \ I AlU* 

1 L R C4AP 144 


- Eiiif to eel oi de on 
the ground that aareerrent tiru unfai-fil—Cnil 
Procedure Coae (Act c/ 755 ) * 57o — Ad 
tainulrafor agr etna ta er cute lease for uhieh 
uncfion aflerirarda refused Ij Court— Profal and 
Adminu ntlian ict (F of 7557) e ’’0 cU ( ) 
and (./) — Pet Kletftr aeneement e}ectfcal7j 

enforoiile — Sfcci^e I ehtf Ut (I of lS7r) t w 
21 («) — ^dmtxi fm cr if trustee —(.onj-romit 
baaed cn aoreemert iSieft M vnlaicful »'i y rf — 
Decree if l> be ch llj stl asile rr ta jmrt— ^<3 
wtfttrsrf rvlt Where iv pcr>nn actin- for him 
eelf ftnd also as adcutu trator of the estate cf a 
d ces ed per on co-oTTomi-^d a sii s'Tt ir^ 
thereby to csecuto within ft month x dur futm 
leave of pvcperiy o ntlv belonging fo fcimreh and 


\ 
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COMPROMISE DECR£E-<o)i/l 
the estate of the deceased and undertook preTi 
ously to doing that to obtain the permission of 
the C Jiirt whi^h had granted the letters of admiais 
tration hut anch pcirai aion -was telnaed on. the 
ground of the proposed lease not being beneficial 
to the estate IleU that the administrator had 
acted in c-ccess o£ his jiowers under s 90 of the Pro 
bate and > ^ nwtration Act in entering into the 
compromise which was therefore not a lawful com 
promise within the meanin„ of a. 37o of the CiT»l 
Prooediire Code (Act \IY of 1832) Where a 
eomproinise decree has been made on the basis of 
an unlawful agreement a suit lies to set it aside 
Polah hocr \ Barlshnh jd C H V 1/97 

« c 10 C I J 120 followed A compromise 
decree cm be set aside on any ground on which 
the agreem nt itself could besot asid Huadtra 
jl-’Idy / i$lfT[lS9j]2 Ch •>73 followed If the 
igreemeit could not b spo ifi ally enforced nor 
konld the do rec The loreMnent by tho ad 
rainistrator m this cast could not bo specifically 
enforced beiUj, one made by a trustee la excess of 
his powers ^iithxn tho meaning of a 21 cl (c) of 
theSpeifi Relief Act Held thnt in tho citcum 
stances of the case tho whole decree should be sot 
aside and not merely the portiona tfo ting the eatate 
ofthede used Whethcrinsuchacasothedecice 
should be sot aside in tho entirety or only to the 
extent dire tly effected hr the illegality would 
depend upon the cin-uoistanccs of the case and no 
nnirersal rule can be lud down with regard to )t 
SlUBBSa CffSVDUA. Bv.su t HsBt DOYAL StUOU 
(1910) 14 C W N 451 

— Dnie oj p'lt/M nt fixed 

b/ o/rrem nt of ptrfi i — Conria juntdKlton to 
extend {tm —Otiil Procedure Code ( t«* 1 of 1995) 

0 "CXiri f Tn a suit upou a mortgage 
a conoroaiiso d r e was mido dice ting that 

01 piymeit by the defendant mto Coart of a 
<*e tain sim on or bi.Eoro the 4th April 1017 the 
plaintiff shall deliior up to the defendant all 
do amenta relating to the mott„aged property and 
pit the defendant into possession of tho samo 
On th" Slsb Miroh 1917 the defendant paid into 
Court ft portion of tho sum and applied for on 
lirgem'’nt of time to pay up tho balance Th* 
application was refused the defendant how 
ever pud into Court the balance on the I2th 
May 1917 Held that it would bo et^aitable to 
tstond tho time for the payment of the balance 
up to tho 12 th Ally 1917 on which date the money 
\\ is paid into Co irt and tho llieh Court extended 
the tioii up till that date and dire ted the lower 
( oarttomak afinaldo reeintermsof O XXXIY 
r 3 of tho Civil Pro edureCode AuKArn Moypm. 
V Aminuddi Muluiok (1918) 23 C W N 439 

Defendant to be ejected 

from land *a siu/ unJ'ss ! executed aijreenttnl of 
Uaae »iv faiouT of Plainliff «i/fi»n tue> nionfAe — 
/ aet not ex ruftd in <ho moiit\s—Tim» if eiernee 
•yf cojitrocf — Fifeulvnj Coiirf if may relutic oyniMl 
firfeitiiT — Ciwif rraerdurc Col ( iff T of 790S) 
O X\dlt r J ( oiernmml sued tht defendant 
for re every of possession of n jlot of lind in tho 
Bsrrackpor ( antonniont Tho amt was com 
promise I on terms under winch tho Defendant 
a fmifti ! till rj ht of thr Ilunfiff and agreed 
to 1 old tlio Ian I ns a aij arste holding under the 
Plaintiff lit t itloif thr pasmcnt of any addi 
tiofinltnx and il e Dcttndaiit and hie son urder 
took «itl utwoniontlstoexec ilcaii acrceinentin 


COMPROMISE DECREE-foiild 
f\TOur of tho plaintiff inn certain form embodying 
therein tho terms of the compromise jn default 
whereof it was jirovidcd that the Plaiotifi would 
takol&aa possession of the land m suit by oxccutuig 
the decree that would be passed on tho basis of 
the < ompromiso A decree was passed iti terms 
of the compromise The Defendant and liis son 
not having executed the agreement within two 
months as stipulated the Plaintiff applied for 
execution and prayed for recovery of possession 
On receipt of notice of the application n the 
Defendant expressed his willingness to execute the 
agreement and before the executing Court urged 
that there was not the essence of the contract 
and tho Court had power to relieve him against 
the Xor/eiturc Held that it is open to the eie 
eution Court to consider what the rights of 
the parties equitable or otherwise aio which 
toUow from the contract imbodicd in a eonipro 
1III80 decree That the relation of landlord and 
tenant having been created m the case by the com 
promiae decree the principle of the case of hrtalina 
Bat T Hart ( oi»«d 1 L H J3om lo {F B) 
SBom I R tl3{1006) wasspplicablotothecase 
and tho executing Court had erred jn Vcfusing 
relief to the Defendant on the ground that the 
CO itracb liad crystallised into a decree iachi 

.rtw V Jana Yetn JO Bom t R (79//) 

icforrod to In the Mrounistancos of the case 
the Hi>»h Court hdd that the defendant should 
not be ejected for failure to execute tho agreement 
within two months from the date of the enuipro 
imsc decree and •hould 1 e given some time within 
which to CTcmsc it SuRkvcra Natit B txrsTSS 
t Inr Sbcbutipt oi State fob Ivor a 

'24 C W H 545 
— ■ ■ — ■ I. . — _ — ~ Compromise of n suit 
by ft female heir of a joint owner held bindinc 
Riiexopi Nath Mctba i Nis abait Chavdba Rov 
25 C W N 859 

— ComproOTMC decree 

d ahny laith propertiet other than those tit suit 
effect of— Poa judicata — xel ether rctustraUon of com 
J roMMc IS itretteary So far as it relatex to pro 
I ertios within tho scope of the suit a compromise 
do roe operates as res judicata but so far as it 
relates to properties outside tbe scope of the suit 
such a decree if tho terms of tho compromise 
are embodied within the decree is evidence of 
in agreement to transfer an interest m tho pro 
pertT It 18 not ne ossary in such a case to register 
tilt compromise petition Bissesswae raw t 
Maicaoco Pabah 1 Fat L J 208 

— — Pespondents brought 

A xint for a declaration that certain property 
attached by the Appellant in exc ution for money 
decree against a third party belonged to tjicm A 
compromise was arrived ot to the effect that tho 
Respondents would execute a mortgage bond for 
the amount in favour ol tbe appellant A decree 
embodying this was passed and tho mortgige bond 
not being executed within tho terms of tho docrco 
Appellant applied for execution of the inortgage 
liond Held that tho question as to wjiat wa 
the subject matter of the amt must dep nd upon 
tho facts of each case and that in tho pro onl ta o 
the mortgago hond was capable of Ixing rnfoKcd 
in cxpciilion of tho docrco iiiidor Civil I rocodiiio 
fodo O \\M r J-1 fnthc mallorofilrslm 

Ikoka h Oh<»c 24 C W 1 68 



( 1029 ) 


DIGEST or CVSEij 


( 1030 ) 


COMPROMISE DECREE-<vW 

— S««l fa *tl *t iuh — 

$rrovn<i r>/ Jraud and oj bunj txfuittt fsa (Ar 
p'iinujft—xrbtrt toinprointAe intt Sarctiontd 
Ij C irl Vnjtr a undpprtfifiitioii vf a tHtfrruil 
J} t One Ji«-an die<l letTin^ a wiilov a con 
11 and a daughter V«t L. The ann succet tied 
ID the father b proj>crty but dieil in Ih**. during 
mmontv lie uaa tucccedrd bv 1»» mother 
who remained in the enjoement of the |ro|iert\ 
(or ruanj Tear* and upon her d tth Jiwan a 
eollateral* tool jKJsaes ion On Klh Jthrwarj 
1914 Jinan « daughter and Cl ter ot U b brought 
a cult acsin t the collatemlc for reeoTerj of the 
pmjierty ns Jiwan a daughter and on 2 Hh May 
1014 a comproniiso was arrired at )>etwren the 
pcrtiea upon whieU a decree followed The pre 
cent plaintiils (two of whom being minors) who 
wem among the defcnlants in that suit brou}.ht 
Iho present action for cettini' a ide tho decree 
bn ed on the compromise Tlicj allegctl fraud 
inasmnch ac Jfrt L. claimed as Jiwan a dau^l ter 
^nd not as sister of 11 S the last male owner 
1 ut failed to show that ther di I nnl know of this 
<r at ant rate had not the moans of knowing it 
vThev also pleaded that tho dicrco was /w f>art^ 
as fa^ as thev were concerned and that at all 
ertn t the minor plaintiffs were not bound by tho 
de rce // /J that as tl o decree waa not t tinted 
with fraud no suit 1st to cet it aside as rei^ards 
jnrties who were majors at tie time ‘•aluio 
Mt'istat Cetaf fiinjA (t C«fe 11 \ J d fol 

towed fltH nfie tliat tho objection that the 
deereo was rx pan could only le taken ht an 
aj nroj riate jroceeilins m the suit it tU rj 
1) ail njpli ation under 0 1\ rule 13 of tie 
4^1o of ( iril Irtyedure or an aulieation for 
renew or an apjval to a superior t^urt /Mf 
hower r as r ^ards the two minor jlaintills that 
thedAcreo waaoot I mdingon them as tho sanction 
<f tho( ourt tothocom) ronii*o waanhtaineilundir 
a mi spprthen lon of a material fact ti tho 
Btatos of Ifrf li ^u'l the estate she bomg ripre 
sentM as the daughter of thelast maloowner while 
as a mittcr of fact she coul I come m oniT ns n 
sister s Mowon s llfoofd i (/ / /• 6 ' 

Cile Ci/) (illowrd Tnsnnt ‘'i>rn i Vsf 
Lini II 1 L R 1 Lab 344 

COMPROHnSE PETITION 

'• lIiNoi; I AW— PipTmo^ 

I L R 48 Calc 1039 

COMPULSION OF LAW 

paymeit under — 

^ e l)ri jsiT IS CotUT 

I L P 43 (^!c S69 

S f lotlSTAIlA ISMIfST 

I L R 40 Calc 588 
COMPULSORY ACQUISITION 
s<e I AND Acqcisitios 

COMPULSORY SALE 

Se Pre-cmplion. I L. R 42 All 402 

tCOMPUTATlOK OF TIME 

See CoTmiCT Ton biui 

1 L R 45 Calc 481 
T* TO Amst TO PalTT COU&CIL. 

I L S 42 Cale 35 


COhCl tlATION 

Sfs Deskhiv AaRicit-TrRisTS Rfue 
Act 83 39 48 

I L R 86 Uom 1( 
See Liuttatiov I L R 38 Bom 6S 

ceitiQcate ol conciliator — 

^ee Dekkilav AoRioLLTcrRiSTS RcuEi 
Act (M II OP 1870) a 43 

I L R 42 Bom 36 

effect ol award — 

See CrvTBAi. Protisces Tfnakcv 4.o: 
(M OP 1898) s 45 

I L R 43 Calc 76 

COKCLUSIVE PROOF 

Srr Arra Tislnca \ct 1001 s 9 

I L R 43 All 611 

CONCURRENT FINDINGS 

See T tMtTATiO'T L P 46 I A 19) 
Vee Maiiomehiv I Aw — Iiomstict 

1 L R 48 Calo 853 

5f« Reqistratjov 

I L R 41 Calc 972 
5ee SrEOiAt- on Scco*fp Appsai, 

Z L R 37 Mad 443 
See Mau 1 L R 38 Cale 3SS 

CONCURRENT JURISDICTION 

SeelroDATC 1 L R 37 Calc 8S4 

5ee Rpstoratios op 8ctt 

14 0 W N 5u8 

CONCURRENT SENTENCES 

See Aptpal I t R 40 Cale 631 
^ee CBiui'iAt. Pbocequbs Coup s 4l4 

15 C W N 731 
^'ee ^IrsjorvDEB or PAKKCf 

I L R 3S Calc 4S3 

CONDEMNATION OF VESSEL 
See '=<AL£ 07 Goods 

I L R 45 Calc 23 

CONDITION PRECEDENT 

See CiuarTABLE Trust 

1 L R 48 Calc 124 

COKDinONAL ADOPTION 

See Hindu Ijw — Adoptio'i 

I L R 37 Bom 251 
1 L R 43 Bom 542 

CONDITIONAL BEQUEST 

fee Wiu, 1 L R 48 Calc UOO 
CONDITIONAL CONSENT 

by Collector — 

See Cmt. Pbocedcee Code (Act V op 

1903) a 9. I L R 39 Bom 5S0 

C0M1H110NAL OFFER 

Set Civil rRocEDCRE Code (Act S op 

J. 0 Win B. 3 

1 L P SS Mad. 8 9 
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COlromOKAL ORDER 

iS'i'.’ PuBcto KcrrsANCE 

I L F 42 Calc 702 
/See Public P vTin\ a\ 

r Zi R 41 CSic 61 

CONDITIONAL SALE 

See Moptcage I L R 2 lah 53 

foreclosure proce*'dmgs — 

See SIoPTGAQE I L R 1 lah 2«2 


CONDOIIATION 

See DnoRcc 
CONDUCT 


1 L R 29 Calc 39a 
I L R 44 Cate 1C91 


— causmg mury to b^alth — 

/See Dinorcc I L P 39 Cal<' aSa 


CONDUCT OP PAP TIES 

See Zajundari Saee 

! I R 37 »tad 22 

CONFESSION 

See Apsussioxs 

Set ADsasSios ahd Confpssions ao 
Poucb OmoETS 

1 L R 41 Calc 601 
See CoK riBAOi to ■wage wat 

I I R S8 Cgje 659 
/&ee CanirvAi Ppocedtoc Coof as 14 
15 

8 Pat L J 291 
S 164 I L R 2 Lah 825 1 S 9 
9 2 S 5 4 N 0 342 I L P 33 Mad 302 
Evtue-vce Act 1872 — 

8 24 1 L R 45 Botn IQSO 

8 20 I L B iZ Bom 1 

s 30 1 L R 38 Bom *56 

I L R S 7 All 247 
I L B 43 Boej 739 
8 I 1 / R 35 All 250 

1 L B 86 All 222 


See Exiise oifilfps 

L L R 48 Calc 411 

See MinnniZCTioy 

1 1 P 45 Cplc 557 
— admissibility ol — 

See Jup\ Rionr op teiap bt. 

I L R 37 Ca'c 467 

■ admissibility of agains' a co 

eonspifato* — 

See Cob pipacy to TrALp hat 

r L S 38 Calc 1 C 9 


See Bail I L K 4‘» C-’c "5 

.See Evidevci: Act I or 1 72) s 3o 

I L R £8 Lost 156 
’ L E 37 AM Bd-’ 
I L R 43 Lon 7 9 
See Jfht Tbials J L r 42 Calc 759 

cCect ol retracted— 

.See CfiiuivAL ProccDi-Rr C<ip s 34“ 
6 Fflt L J 400 


CONFESSION~coP/rf 
— — to Magistrate alter ancs»— 

■ See CoYsiiKAcr ro vrtas wa 

I L P 38 Calc U3 

— recorded by Magistrate vpithoa^ 

ecgniriag whether yo^antary— 

4 t<. Cm^^I^\L Paoernurr Coot «• )' I 

ILF 2 Lah S’o- 

— — record d bjcqo — 

See Cunii'KL ProcEorrE Code 189S 
IW 342 I L R 2 Lab 189 

relevancy o'— 

See Cox rrcACY to waol war 

I L R 38 Cw’c 5o9 

Uarecord^a 

See Mj DIBFCTIO'f 

I L P 45 Calc 55"* 

1 — Purportmg to '•0 uavolutitfity — 

i idence ii.t JS72 t *’/ A stateaiPDt in nritinj 
b> tbcfipciised Mhitli contains anall gation from 
which it 13 to be inferred that tbe ititenn-pt of 
which it forms a part nos not made -coltiatanl w 
inaelmi 9ib[e EjiTEPor t< XABavtTir Poy 
C oownmira (lUO) I L P 37 Calc 7«5 

2 Under Crimmal Procedwo Code 

I8«d ss 161 342 oCii-A'i denci. Att ISTS 
3 d*) A confession under s 1C4 of the Criminal 
Ptooeiluro Code must be ma<ie cither m the courso 
of in mrestiffation under (^apter iCl> op after 
IP has tea ed and before tbe oommencement of the 
inguirr or triaJ The condition reijuinng the 
conies On to be prior to the comnicncemeDt of 
the inqniiy or trial is onh imposed wlec the 
inyeetigaticn has cessed and not when t is made 
HU the couT c of the police m'c tigation \\ here 
otnMobctofpe sons were ''rrc>t(. d on the Istllay 
and the confessiona of onie of them were recorded 
on the 4th and 5th while others ocn. b eu^ht in 
Bubacquentl^ and their conic ions taken wbiie the 
police raresetgation was then a tu«lly going on 
and on the 17th an ardrt under a 106 was obtained 
and the pohee report eent in ami on the next 
day tho exanunntion of tl prosecution witne 
brguu — Held that the Jlagi trate dul not take 
cognizance under s lOn of the Code nor did tho 
inffuirv commence on the 4tli and that tho con 

fe lOTs were taken in tb<* eonrse of an inresti^s 
tion under Chaptpr XIV The fact tint the 

■ ila^isfraU, who Ji s taken the confcsaion^ after 

wards holds the inquiry does not und r s 164 
constitute the re ording of the confts ons on 
examination of the accu nl in the four o of it and 
at its ComniencerDect impft a v AuMtitrcm 
SisyX 1 I r 5 Cnlc 95-1 and Empre a v } aJ-vb 
hhav I L B 5 All ‘‘ij declared ob olete '*<jf 
Aai«»yWair Emptrof 1 f J 32 Calc 101 j 
distingutsbcd 6 ICl includes confession taken 
by a filagistrafo v.f o afterwards hoi Is such tnqiiiiy 
or tiial Empet * % Anuniram. Em /I 1 I P S 
Cate Sal and P y t Pii Palan 10 D)in. ll C 
ICC diiclarcd ub olcte on the point Sg 164 
34- and 3C4 of the Code oio not eshau live nnd- 
do not limit the gcjicrality ofs 21 of tho E idcn 
Act aa to the rElc\ancj of admis ions Queefi 
Fmpre \ harOjev ) PoJan M Unrep. 

Cr C 679 teferrod to The mere fs t that a 
sCatcmcDt was elicited bf a question docs not 
mate it irrclevaDt as a confes_on nn *tr a. Ihl 
of the Criminal Proe^durs Ode or e “’9 ol the 


t P33 ) 


DIPFST 01 CVSUs 


( 1031 ) 


CONFESSIO r I ' 

r\il nrc Kc\ t) u 1) ei Ii fa t nm l« mat rial 
<n t‘ qtif lion ff i » unM 1 \ri pr\ 

KrJ»r tinosc t ivirr n (lonoj 

I L R S" Calc 46~ 

" — — Retraced l'»i 

at II ly r/ — / c r> f f < Aft t m t frlh t 

cTTi laafioa c/ 1 I t W \\ 1 rc the onH 

CTitm~e given ilurin_ t) tr vl to trnnpct the 

a■'cu«^l »ith til net f iiivkr with whi it 
tlrv vrtre cliirccd were tlipir ouit ronfo siona 
coitaineJ in lat -i nl \ lur anh rin Ic I v them 
iind r cell -1 H 1 u ll ( ia.1 of • nrimai 
1 foeed-ire J'vt'i which eonf una vere tetrael 
C"! liefore tic trial e nijncntel frff that the 
eo''f aions were admu ihte m evidenee again t 
t^eacvuacd. It is rot nrcev,ar\ that tl e reeorl r 
of a roafes. o*i shoiil 1 l>e alwats examined 
Gua 'luni r Tur Kim Luriron 

2 Fnt L J CO 

4 - — - Eg CO ace-sed fee /-tucra o/ 

j a f y fte Court n J ft i t it of co '•er $ t from Itt 
<foeZ— Tnof o/ fcria riny jfi oner uloHt— tit i 
f'*!/ Iv fif rofl/M9>on e/ cn nft t ol njtin I j-ri otur 
cn Inol— A I ftnet Iff (/ el IS ) * 30 IMiero 
a co-aceo ed tteals tniiltj anl the Court has 
aecepteil tl ]1 and directed liis reniova) fioin 
doeW anl the trial firoceedi a, am t the remaining 
prison I alone confession b> the former is not 
admi iLIo under K 30 of the ladmn Fiideocc Ael 
1873 ogun t tl e latter Q «n Lmpra % lahift 
J Jj. 1>. 10 Dem JOo apfraved I-strcnon t 
Keuuat 8ieDts(1011) 1 L P 33 Calc 443 

5 — Venfleatioa by Maeitlra'e 

Uhl re a eenfe Ion was rcriried a Ma^wtrnte 
the proper course for the prosecution was to 
examine the Sfagistrate himself and not tbe 
< ther reriSeation witnesses whoso cridencc 
would lio inferior to hi* Katicn Sovnap t 
r trrrOT {toil} 16 C W K 09 

6 R fracted— Con/M ion 

fo 15 jrl ft curfoiy admwtotu in no/ rtlraetel »/ 
admiiitU A wbo was charged with an olTcmo 
under tic \r1n4 Act made a confession in the 
course of which lie atalcil ho waa a member of a 
S imitj/ hut aubscquently retracted tlio confcssiou 
hj* a statement in whicll Iio repeated that he was 
a memt ei of the &<imify lldd that thoatatcment 
that ho Wat a member of the Samth/ was good cti 
denco against himself even though he original con 
{ s ion might have been made After long jobco 
cu tody AmirhlnnT Ktnj Cmperor 7C H A 
457 LaTtndra Kvmar Oho a v Z'lnperor J! 
C n N 1114 I L r 37 Calc 467 Ktng 
hraperorv Artnya 3 Born L Jl 415 uni Emprror 
r Ahont lu 0 11 N "1 referred to PoLrt 
EcnABi Has v Kiko EMPtros (1911) 

16 C W N 1105 

7 Pecordn*’ ol — QuaihoninQ tie 

accared regal lino tti volunlariiicss at th end of tie 
elatement — Crimiruil Froeedure Coin (Act i of 
1505} e lf4 — Conjeision jvirffy falre evrdenttarj 
value of U’hcre an enquirj as to the Tolontarr 
character of the confession is made by the 
Ma istratc not at the commeneem nt but at tlie 
end of the statem nt by th accuse 1 the def t 
IS merely one of form. If a confession is founl 
to bo false m part ti e to the justifying 
motives for an offcace it do s not follow that 
the rest of it relating to the commission of tbe 
oflente must ba rejected Where Iho entire 
statement of a pn oner has b en given fn evIJ ace 


COVFEjSION— CO If / 

ant I art of it miv be contradicted by the 
prosecution nnd if sulLcicnt grounds exist the 
Court my neeept the iiunraiiiatoiy and reject 
the excul|ntorj portions. Fez v Iliggina 3 O 

I P COi Fee v Clew r t C d. F 221 Bex 
T SUploe 4 C t P 397 referred to PtfLnr 
Tivrt e FsfTEror (1913) I L R 4D Calc 873 

S — Cy forcj— rfWoi'ifioa 0/ iH freof 

II nl anl ix-f«cenif;i/ fo extorf confe-rsion — Onus 
of jroof 3Vlicro nn neeused when retracting a 
eonfes. ion alleged ill treatment and inducemeat 
by the lulicc to extort the confc aion the onus is 
on him to prove such ill treatment and mdnee 
ment Kino rsipEron r Kinra Ioatoni (1018) 

23 C W K 809 
0 ■■■ — , , Eudtnee Act (I of 

JS7,) » ’/ — Circttmifancej malnng confession 
tnadmi die When a confession was made 
after polite custods fur several daj a and protracted 
consultation Letwccii the accused and the lavesti 
gating and o*her police oHicers and wos snbse 
qnently retr..ctcd JlelJ that the confession 
was made under circumstances which excluded 
Its admis ibi'ity MobabssAliv Ivixq LiipsaoB 
(1910) 21 C W K 8S9 

CONFESSION AND STATEMENT 

— difference between— 

See Ciuumb rBOornrRB Conn (An 

\ OP I80S) s 1G( 

1 L P 89 Had 877 

CONFIDEirrAL COMMUNICATIONS 

— test ol— 

See Easeiibxt Act (\ op 1632) S 15 

I L R 89 Mad SOI 
CONHRMATION OP SALE 

See Sale iw ExEcerrow op Dzoree. 

1 L R 41 Calc 590 

CONHSCfTlON 

0 ! boat — 

See Opiuu Act b 11 

25 C W N 298 
Cargo— Enemtf ehtp— 
Cargo «7ippe<f by British eub/tets before declara/ion 
of tror— Uar declared ul iltt cargo at sen— Cargoes 
consigned to Oerman merchants (in one tnslanec to 
Brtli^ m*rehanf)—Deslinalion (Eiumy Fori}— 
Coitlracls C I F— Voneys advanced by Frilish 
BanLs egatnsl documents of title — Property in 
gooif* at the Inns of capture On August 4tb, 
1914 war was declared between Great Britain and 
' Germany Before the declaration of war II S R 
C. A. Co British subjects, had shipped some bales 
of ]uto by a German ship the S b Fappenfels 
of the Ilansa Lmo, and had consigned the goods 
to D 0 & Co British merchants G A Co and 
G W A Co had also shipped goods by the same 
ship but had consigned the goods to German 
meichaats The 7?appen/«Ii was captured at sea 
after tho declaration of war and condemned as 
good and lawful prizo at Colombo The Fappenfels 
was aent to Calcutta to have the liability of the 
cargo to condemnation determined by tho High 
Court at Fort William in Ben al Messrs. H. 8 
If CL A Co G A Ca and G W A Co snbmitted 
claims for the their goods. These 

claims sAre < Crown — Util (i) 
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CONFISCATION -could 

that m determining tlie question of lialnbty of 
the goods to eonfiscation regard must be bftd to 
the property in the goods and not to the iish ex 
cept so far as it may as i t the Court in determining 
tho answer to the question — To whom did the 
goods belong at the time of capture! • (n) that the 
sellers did not pass the property in the goods to 
the buyers at the tune ox appropriating the goods 
to the contract and (lu) that m the ciTcumstances 
the property m the goods was in the seller and 
they were not liable to be confiscated Rr cargo 
<X S S RAl’n.NTFLS (1914) 

I L R 42 Cxdc 334 
CONGENITAL BLINDNESS 

Set HI^DU Law — iNHEnwAKa 

I L R 45 Calc 17 

CONSCIOUS POSSESSION 

See CouNTEprEiT Coin 

I L R 44 Calc 477 

CONSENT 

See AtQuicscEAOB 

r L R 37 A» 412 
5ee Civil Proceoubi Cope (Act V op 
1908) 8 92 I L R 39 Bom 580 
See Consent op Court 
iS<e CoNSJNT op Parties 
See Etidskcf I L R 38 Mad 100 
Set Lessor and Lessee 

I L R 48 C&lc 176 
iecPtNXL CoDF (Act \Lt or I8u0) 
ss 3CG 3C0 90 

I L R d*) Bom 391 

— ’ of landlord — 


See Transpebabiuty 

1 L B 42 Calc 172 

■ of father-m-law but not senior 

widow to adoption by Janior 
widow 

Set Hindu LvW — AuoitiOn 

I L R 44 Bom 508 

CONSENT DECREE 

See Civn ProcEDUBP Code 1882 ss 13 
4C2 1 L R 36 Bom 53 

See CiTXL Procedure Code (1903) 0 
XXXI\ I L R 38 Bom 32 

i>D CosirroMTaB 

I R 38 Bom 32 
R 38 Calc 639 
R 35 Bom 371 
36 Bom 77 


See iNSTALMEifTS 1 
See JuFJSDionos I ] 
See Moftqaqf I I 
See PnocEDUEE I 


Se ttroNOFUL DisinsSAi. 

L R 46 I A 314 

eSect of — 

•y « Ml Ti I L E 40 177 

1 I ■ .. — . — — PciTUef — IltnSu 

n tdoK^Pettretonari/ htirg~Conleei>on oj 
ivdyjreut m a suit between & Hindu 

widow and a claiiusnt to the estate of her 
7.?.. ?ho was not a party to the 

t made a party to 
’ of the Court and a 


» the Orii.mn) Court a 


CONSENT DECREE- fo«rd 
con'sent decree made the decne was not bmdinn 
upon the reTCt lonarv heir A Hindu widow 
who M a limited or qualified owner cannot 
confers dud ment and bo party to a con ent 
decree go a<« to bind tlie inheritance in tho hands 
of the tererwonary heirs KnlamaltaklnCT v The 
Itajnh of SJ nagunga 0 Moo 1 A Stapdtan 
T SlaptUon 1 If7iUecCTi(d Ed 2Zi 1 AH 
2 distinguished Intnl Konuar v Poop Aormii 
Stvgh 6 C L P 76 explained Shea Aoroin 
Singh V Khirgo Aoerry 10 C L B 337 Sant 
hvtnarx Deo Saran I L E 8 AU </65 dorant 
Laljee v Teerlnt 5 -Bowi L B 8SS Cohinrt 
Kruhna Aaram v A7iiinni Lai I L B 20 dlf 
«7 t Balleo 1 L B oO ill 75 

Bog Pndlia Kissen t Bauralan Loll 6 C 1 J 
490 isAaram ^adfiani v C/iamh CAiiin Jfvln} e 
13 C II N 117 referred to A con ent decree 
does not operate to the prejudice of persons not 
parties thereto Aiclo/nt v itphar 1 L P i 
Calc dI8 In re South American and Mexican 
Compang [189oJ 1 Ch SI and The Eelknnn lO 
P D 161 distinguished IIvdderafielA Banlmj 
Company Limited v lister [7S35] 2 Oh S7S 
followed RAJiAKSKin Dassej t Kaiyayavi 
Dascf (1910) 1 L R 38 Calc 6«9' 

2 — - ■ - ' Pcs jiidieala— 

Consent decree betucen predee stars in h/le of 
parties m suit — Citil Procedure Code (Act V of 
iPdSl 11 A consent decree has to all intents 
and purposes tho same cBeet as res ;»dieafa as a 
dfciee passed prr iniiluwi and this notwitlistand 
ing the words m s 11 of the Civil Procedure 
Cwe has been heard and finally decided In 
re South American and Mexican Company [7595} 

Z Ch 37 followed A consent decree come to 
between the predecessors m interest of the present 
parties touching matters now substantiallv and 
directly in issue between them is rei tvaieata 
BHsisnAincAR Nanabhai » SfoitAwr KEalUVJt 
A. Co (1911) 1 L R 36 Bom 283 

S — Deiavlt — f art 

alton — Courts poicer to lary the terms of consent 
lecree The plaintiff sued for a declaration that an 
osteosible ale deed was merely a luoitgage deed 
and that he was entitled to redeem the property 
The parties arrived at a coiuproniiBe and a consent 
decree was pa ed m terms that the plaintiff do 
pay defendant within one month from the 4th 
^ptenibcr 1917 a sum of Ps 1 100 and the survey 
No 529 at Jaciner should be given m } lamtiff » 
pos e won as owner by defendant m Tebruary 1918 
8ft«.r removing that year s crop if the above sum 
was not paid bv plaintiff to defendant ’nithin 
one month defendant hould retain pO‘i«e aion 
of the survey number as oiroer The plnintiS 
made default and the defendmt claimed that he 
waa entitled to retain the property under the terms 
of tho consent decree The plaintiff thereupon 
paid the sum into Court on the Sfth November 
1917 and presented on appbeation for estcnsion 
of timo mentioned in the eon ent tiecnc Tho 
lower appellato Court ib mis cd tho apilication 
on the ground that it had nopower to van tlie terms 
of tho oonaciit decree Ou npi'col to the ITitb 
Court Ittl that it would be open to the Court to 
relieve again t a default of the J laintifl on 
properterm inasmuch as the ilaintifT laid the 
money aliU three months before lie ■ooiild pet 
po e Sion Under the consent decree lerMorltci 
C «f — In each ease the terms of the censert 
decree muat le con nlcnd. The Coirt cnnii t 
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COnEKT DECREE 

tiv <1n«ii • f^nrrnl i rm i]le lh«t in no cKf rnn 
llif trms cf thi" convent 'ecrro l.e \»nr<l Sirit 
Diiorc r 'Iapiuvpv Jivr*v (Hli) 

I L R 44 Bom &44 

4 — — — — — — It 4 'tm'uI 

lun ti r I J unx\ n in > i^n-inta 

t'f*/— Frfir nt < t! M <! tttnrHdrrtt 
tntiTiA } n' i [n a Mill f )>ow loii 
tf Uni vhicli t)<* j UintilT all ;;rtl lin 1 licrn oil 
to Inn Lit uli h the ! f nvlAnt rinirninl hiil 
liminirrl acr 1 aconv/nt Ircrr* wa ji nldirret 
in' tl <* I (cntliiil 1 j j-AV to tlic pliintill * certain 
(um ( r III ticlit a ni rtcacoc within aix montha 
Iron tie date of tie lotrrr fail nc nhi li In 
rir.ht to mWm the tnortpa e to i< a o The 
defen Unt in tea 1 of <omp1\m^ with tio t mia 
of the ilerree male an a]i| Iieation that ho aras 
an asTicuttuM t ant that he ehoutil be alloarri to 
jvav the Him b> annual instalment TIio loan r 
tourta al’oaresl tl e in talments on the jrr uni that 
the terma cf the erri'ent Ifiree eonll be altereil 
under a 1 It of the DekVIan Af^ricultunata 
relief Act 13”0 11*11 revet ms the order that 

the defeniant b\ hia 8] j li ntion had a he I Iho 
Court to alter the ten la of the con ent decree 
entireU and thu coul I not be tone taen under 
t lull of tic Dekklaii Av'ricuttim ta Relief Act 
18“9 njyojapfo v < rmJnj f t (19/d) d7 
Bom an irlieuon Supdu fi'otlu a tfodhatrao 
Jirraat (/9/9] // lorn ,tf explameil IftrnaT 
lULSSian’tt e Arpar \zaKATrstt 

I t R 4S Boo im 

COKSEHT or COURT 

Fit JlAHovcnAV I^tv— MAnmatii 

I L. R 42 e.Ie Ul 

COKSENT OF OO^ERNPT:^ 

See ttAGiernAT} I L R 39 Calc 119 

cossEirr or parties 

See JrniaDtCTioN 

1 L R 42 Calc 116 

CONSEirr ORDER 

Effect of — 

Sf« PtcrivEu 6 Pat L J 208 

COKBEQUEimAL ORDER 

Fte COMPE'ISATIO'l r3 

I L R 39 Calc 157 
CONSEQUENTIAL RELIEF 
Fie CounT Ftp 

I L P 40 Calc Zli 615 
1 L R 44 Calc 352 
S Fat L J 294 

^ee SpECtric PsUFT Acr ea 9 4^ 

I L P 33 Kad 452 

• prayer for — 

S*t Cot7RT rcFs Acr a 

I L R 39 Calc ’*94 

CONSIDERATION 

Ft' Cov$TBt.fTio\s or Doavmbkt 

I L. R 41 Bom 6 
Stl C I I CoaTRACT 

I L R 42 Bom 4‘*3 


CONSlDERATlON-eo H 

Set 1-MiiEN a I L R 33 All 48 
htt /MtlFME \l-r(IOI 18 _) s 0 

I L R 35 All 55 
I L R 36 AU S3 
Ftt ( tARDUas AND Uards Act (VII 
oalSnO) aa 7 (’) 20 30 

I L R 37 Kfad 8 
8tr ItoRTnAOB I L R 36 All 47! 

I L R. 41 All 25 
St PROiiisaoRY Note 

I L R 37 All 9! 
I L R 38 Mad 68 
Stc hTAtre Dtrtv I L R 37 Calc 63 

effect of non payment of — 

Su Contract Act (IX ot 1872) s 30 
I L R 34 All 27: 

failure of— 

btt Bill or Excuavoe 

I L R 41 Bom 56 
Btt toKTRACT Act (IX or 1872) s 18 
n. 0) I L R 35 Bom 2 

ey 20 Cu I L. P 40 Bom 63 
Stt LiHrrATioirAcT(IXorl008] Son ] 
AaT« 97 63 I L R 37 Bom 53 
s 07 J L R 41 Bom. 3 

Stt IfonTaAOR I L R 85 Bom 39J 

— — lot Bnsdi— 

Bt* TIurdi Sdjt or 

I L. R 40 Bom 47 

lotffest in advance added to bond— 

Air Inttrest I L R 44 Bom 77 

— ■ • minor representmg as major — 

^ c Sriciric RsLiir Act 1877 a 41 
I L. R 44 Bom 17! 

tmlanlnl — 

Are CoKTHACT Act (IX or 1872) s 24 
L L. R 42 Bom 33: 

ItoTtgagt — Ltgal ton 

aideraliun — Oontratt Atl{IS of 1S72) S 2 cl (d) 
Where A executed a mortgage in favonr of X ii 
1884 and in eoneideration of X not enforcing tbi 
tame and in eobatitution therefor A along witl 
B C and D oxecoted a fresh mortgage in 1893 ii 
farouT of T and on X suing to enforce tho late: 
mortgage the Court of first instance dumissci 
tho suit on the ground that there was no legs 
consideration Utld that the mortgage o! 
1893 which replaced that of 1884 was for lega 
consideration lltld farther tbtt it was no' 
ncceesary that the promisor should benefit hv 
tho LonsiJeration it was sufficient if the promigci 
did some act from whieh a third person was bene 
fited and which he would not have done bnt 
for tho promise Jlurlisien Da»i Acroiryee t 
Ftbaran Chander Bantrjee 60 IF ^ 27 Athuirn 
V Prest 6 Eich Ftp 7 0 Baihg r Crofl dTajnt 
Sll Haig V iJrools 10 A A E 300 refen^ to 
FARisDRANARAni PoT r Kachema’! Bibi (191") 
I L R 45 Cal" 7"4 

CONSIGNEE. 

' duty o*--} 

Bit C x 


1. L. R 41 Calc 707 
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JJJGEsT Oh CASEb 


( IWO ) 


CONSiCNEE— 


CONSPIRACY -eo ild 


posse loa ol — 

See Opium I L R 46 CMc 820 

CONSIGNMENT 

loss o! — 

S e Rulway Compavy 

! L R 41 Calc 576 

CONSOLIDATED PATE 

Set Rates ahd Taxes 

I L R 42 Ca^ 625 


CONSOLIDATING STATUTE 

— construchoa ol — 

See EYroUTioN I L P 23 Ma4 199 


CONSOLIDATION OF APPEALS 

See Appeal I L R 43 Calc 95 
See Appeal TO Privy Coitsciu 

3 Pat L T 446 
See Civil pRoorouRB Code 1903 s 110 
0 XLV B 4 I L P 43 All ?23 


CONaOLIOATION OF MORTGAGES 

See Mortoaoe I L R 32 AH 651 
I L P 1 Lab 105 


CONSPIRACY 

See CnAF'iE I L R 42 CGc 957 
See Cbimital Cohspiraoy 
See Damaqes I L B 41 Bom 137 
See Mabbaiaoc CovtaAOt OP 

I L R 39 Bora 682 

See Penal Code ss 34 109 467 

r L R 36 Bom $24 
a 120B I L R 40 AU 41 


as a cause ol act oa — 

See Limit ATioM I L R 40 Calc 898 

cbatge o! — 

See Lonspibacy to wage itab 

I L R 33 Calc 559 
See Penal Code s 12IA 
to cheat — 

See 4\itness I L R 46 Calc 709 


1 - — Suit/ar damages 

Jot — Con^piraty promsion rcf'ifjnj to ji» the Indtan 
Penal Code if excludes civil action for other eons 
1 iraoict — hnlaioful ahji'et — Arrest of fath r 
fjg Mngislrale and Police officers to induce son to 
confess to a crime — Slotiie difference rn amongst 
p reoinerjeo up r nr/ not material — S/iecial damages 
to lahol erlrnt t t e proied in suit for damages for 
consp racj — Slaliciaus prosecution bg joint tort 
fea orsandco ispira »/ differentea ttesof action for — 
I imitation— I imitat on lcI{NV of 1S77) Seh II 
irts -3 Sf 120 — Siandnrd of i roof for actionable 
eomptra >/ if samr tjg for criminal f ffenee — Assess 
la ri of ilamagri Tlio law does not permit ol a 
man bcint, arrested m order fo put pressure on his 
•on to confess oven if the pcr»on cansinz tbo srreat 
f ell icd that by so doing Im will pot evidtneo that 
" ill Ioa I to the coha iction of persons cnpa^ctl in a 
1 >igo conspiracy IVliere three ] arsons uero 
f un I to 1 a o acted in conctrt in iiaring n tian 
• icl with that ohjee’ the fact that two of 


them dtd not behove the atorj upon which the 
charge aoftinst the son a/as based to be true whilst 
the third believed in its truth was no ground for 
the exemption of the latter from liability for dam 
ages resulting to the father from th<* conspiracy 
lor tho motive of one conspirator may he different 
from that of the others Tho standard of proof 
of a conspiracy m a suit for damages resulting 
therefrom is not m Iniha the same as if the defen 
danta were being tried on a criminal charge 
Intke GoodsofOopetfurDLil^anrepoTtei) rdiedon- 
A BUit for damages resulting from a conspiracy 
which A ould be indictable at Common Law lies m 
British Indian Courts according to tho principles 
of justice equity and good conscience and tho 
Indian Penal Code by providing for only one form 
of criminal conspiracy tir to Avage war against 
the King cannot he considered to ha-ye taken 
aAvay this civil remedy oith r expre sly or by 
necessary implication. Qinni v Leathern [1001\ 
A O 405 fo’fowed A suit breught on a con 
spiracy most be kept strictly to the can e of action 
that has been set out in the plaint If a con 
spiracy is as m this case indictable at Common 
1 aw It gives rise to oivi! liability if damage has 
been occasioned by it to the plaintiff Tho present 
suit being based on two causes of action ii (i) 
to recover the damage occa loned to the plaintiff 
as the re-ult of an actionable conspiracy and (ii) 
to recover damages fo' malicious prosecution 
againatthe defendants as joint tortfeasors IleU - 
that the suit though instituted beyond the period 
of limitation provided for suits for onjupensation 
for malicious prosecution wa in regard to the 
6rst mentioned cause of action not barred by 
limitation as it flas brought Avithm tie period 
provided by Art 3C or Art 120 of the Limitation 
Act the former Article being applicable to tho 
matter tnd »f it did not apply the latter being 
Appbcable Damage to a ubstantial amount 
ehoold be proved by tho plaintiff in order to 
f^tablisli a cansu of action for conspiracy though 
if substantial damage is proved the damages 
awarded need not be limited to the precis'^ amount 
proved Held tliat the p’aintiff should recover 
the amount he had to spend owing to his arrest 
nch damage not being too remote Peabt 
Moiun Das i D Weston (1011) 

16 C W N 145 

2 CanJilriictne offeree i» 

fnrOieranes of an intcntior common to tie aeeicsed on 
(nat and anoller — 6y conspiracy — Conspi 
raei/bctireier tico persons ow trtrl three other so narned 
and o/Acrs vnlmoien — AcgniUal bg jvrg of compi 
rotors on tnnl effect of — I errfief not eovelume as to 
persons not on trial — Di tin I n i lenc again I latter 
— CAaracter of verdicts *n England and India — 
EvilentiaTii Viilue of the same vnlnesn as to the 
tdenlU I of different per ons — Opinion of the Judge 
as to Ik weat ness Of evidence of id'mlitg of perrons 
itndrr Ira* — Vlay of trial against othrri—l^ irrant 
against one imlhlrawn on argutllal of o her all rj d 
eo-offend T —P instil Uon of proeecdings Ij (he 
Iltstnct tlajulra e on the aJnee of laa ofifsr of the 
Croten. — Leja'ilj of proceehng Bhere two per 
sons A»ero cliArgcJ under j and j of the 
Renal Cole for ollon ca committtJ in pursuance 
of an intention common to them nn I to tho peti 
tioner anl aUo und r ss , , i an I , * of Ihe I cna 
CoJa tor abetment by con-Apiracy between tliem 
selves, the petition r two others nam cl an j others 
unknown anl Arere a qnitt d bv jury Hell tha t 
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co\sriR\c\— fo-w 

t si oi O'- rsn j irn^s chsr'c* I'll not 
c T In I-' 1 si ilitv rf tlie p^titi npr f r consic 

lien rf tie Mine r^en e as tleir nere tno oth rs 
nsniM end otliem tinVnosrn wlin s rr «! i» *11 fr 1 
to hsre l<ea n mVrs of the r n j irn \ //rf/ 

el o, that the ee>]ii 1 1 si <li I n t nff rt tl> qat tion 
rf the ivtilioner nmins'iis «s th" ] in I a i nut 
andcoallr h*se f met} gr exj'ro'** 1 sn | inion 
asrr^iUl n as I »a n it tl en on (nsl. «n ) that 
there s»-i* l-^i les li t net eridenee allc'^ ■'•am t 
hm In tl " cs e T In alities of the I n"l> li law 
O'! tie * IS 1 cliarsrter of ]uiT Tcrihets 
rinnot 1 inj^rlei! o e to pre «» h a rlmrarter 
to T nliet m In lis wl ere I t the spre s provi toni 
nf the Isw It Inr n t attscli to th m Piiu\ 
■Cfn f o Tss ri T /mr-ro ////// if Jiff 
jvT llrsnirroiT / a|] o I lie esil nee of 

the sine witn a t tie i I itil sli n f ne 
j^enon m V lie q 111 differ nl I 1 1 at as r '•sr I 
tl- llent<‘eain f Iher Ul r tli In I e 
<1 arts t ate<I tl st ll 1 1 nlif a i n f tl> two 
per n un 1 r In 1 w w 1. an I is tl at pr im<l 
he fteerpted th s rli t of a n litt I it wttill lie 
sinsrsrran si e f r the Ui h Toiirt to etaj the 
on! narr roi h*e < f j i 1 1 c m the ca e < f tin; pell 
tion fMiere after tie seqnitlat of the two 
o I* on Jnsl the wamnt a-air t the petitioner 
was withdrawn 1 ut proeerdm-^ siere re mstiliiteil 
aeaiii t him 1 j the n(li cr m rharp of the ) >liee 
utAtion withii wloee juridittion tie oFcnee wss 
errmnitled uni r the lire tion of the lliatmt 
^ujicnntenl nt f T lire srlo could not appear 
I IIP elf liul lal l<een in tnicteil hr tie Pistnet 
'fan Irate on the alsiee f the Uw ofTi cr of the 
^ wn that the rn>4‘ coulJ cn on opamit the |>eti 
-tioner on the rsil n e fldd that the Di Irict 
Ma"! trate wa rnmi tent to lake ropniranco of 
the en e if on lal ina leeal adriee he thoupht that 
the eriden e hr i-l t the ceij* d within the pur 
ri w rf the law MofM as Citsvuru GilO r t 
Tsirmor (1014) I L P 41 Calc 754 

3 ■ . ■ Procfdure—/' rimin a I 

<on;iraff / — S / t nl Ir nl \ {leraon msr be puilts 
of erimiaal con pirnts esen though the ilfecal ael 
wl 1 h I e I as apreed to do has not been cl ne for 
theenme (con pirs v con (sonls intbeaerce 
tnent Of contf leraev to !o an illef,ai net 1 v legal 
m ana or a Ir al act 1\ lUcpal mean P 'f ^ 
Ihih I 1 Cox ^ Q V I nih m [iW\A C 
40 Tl Qaetny Vo ! ~ O li P ■’4! 14 Cox 4fJ 
an! Or-onn U r T! Q II Cl d. F 1S5 I 

Cor 413 5 St Tr \ SI referred to The in 
dictment m all ea es i f eon pira y must in th© first 
pla e c! arcs the cm piracj hut m atatiog the 
object of the con pira j the same degree of cer 
tainty is not require I as in an in lictment for the 
off n e con pired to be committed The Knur 
T r ll '• P f ff? ”0! Th Qntn \ Ktirttl 5 
Q ]i 40 TIeQi' ny PI JC CQ D 1‘’6 Sjh rff 

V Th Qteen IIQ IS IS H Quren \ Con-pfH 
OQ IS ^ 4 2C X 143 A»p nnll T Tb Queen Z 
Q n D 43 Ta/lor^- Th <?i en [13J5]I Q P Zf 
Pq y P Icr 10 IS 202 referre Ito Ifallthe 
i o cn CO onsjurators named m the charge are 
n>t pla el on th ir trial tic trial of ome (sepa 
Tatelv)withouttlieotIicrsi liotritistel hmvtor 

V Mil VnInnChi I rlill/ I I P 33 Cal u5ff 

73 r 11 ^ 01 csflim d AsiniTA Lal Ifazna 

r rMPEnoii (101 ) I L R Calc •’5 

CO* ^PIRACY TO \ AGE WAR 

Tins itirnr nr xrrAi bs 

I L R S C 


CONSPIRACY TO WAGE WAR -ro d 

1 — Atlm ibilitv of ccr-fessioo 

airrinst a co coespir tor joinllv fned- Conte 

e Of of eon ptrqtyr fii Ir to i V /i Irate njUr 
orr f — f I igrufiori/ i it ir of irl confe ion — 
/ If ft iel(lol I'l ) to I) — Peiinl C ale ( tel 
\/l ol ISGOi lit \ onfrs ion bv a con 
apirat r made to n ^fai,! trate after nrre t tli do 
in'* the e\i lenee of a <on prs s its objects and 
the nsm < of it menil>er is not admis ibl under 
n 10 of the Fti lence \ t ucuinst tlie co cnnspirn 
tom ] intis tried with him but onlv under s 30 
of the At ‘t 10 ll intended to roal e as evidence 
cummunicationa between different cori piratora 
while thceonjiraes is going on with reference to 
the rarrvifle out of the eon | iracv The eotifes 
■on of A eo aeeus d was not intended to bo put on 
the f me footin" as a communication pas ing 
letw <n e nsfirators or between etn pirators aud 
oti r [cron witli reference to tlie eon pirscr 
The esilentisrs salue of itch a confe ion under 
a. Iff IS not higher tl an tlist of the tstenicnt 
of nn Acconijlic" ml it cannot be acted upon 
smle s eorroborated bv indep ndent testimony 
■ni]licAting the aceii cd in the deai n with sslneh 
tleyere chared FstfEron i Awm BHCStiAN 
(mcirnurm (1010) 7 L R 8S Calc 169 

2 AcgniftaU ffl ct of — AcnnUlnl 

on el live ©/ eontpime / under $ J‘>tA Penal Code 
iAet \L\ of I3rO)-^Sul eonent trial of othiri en 
ulenhenl tlanje — htleiiee in trller trtnl of uhai 
reiuillft jqi einer lal tail or oenr if admtulble 
It s»o>il<l be a dangcrou pnneijle to adont to 
regstd A serdict o not guilty as not fully estaolish 
ins th© innocence of the per on to whom it relates. 

P V Jhmmr {100'>]2K C 111 reliedon One 
/ wa charge I with con piracy to STat,e war against 
the King under a 12IA Indian lenal Code and 
Acquilled. In a au1 sequent trial of others on an 
I lentical charge it svaa held that what lie aid or 
dill cannot be admitted in evidence at such trial 
m viesv of his acquittal Eupriipn t> howi Gopal 
C tPTAflOlO) 15 C W N 593 &.64G 

1 2 ^ ol gr*,, n,r cv— Ac 

qaiHtl efl ct of — rtmlCwf ( let T/T of iSfO) 
t 1214 — IffteWer jwrttinr tlnrqel tri/A one tons 
pirarif can be found yuiWy 0 / d fferenl coiwpiroeies— 
WA tier p reon ac luitled con fe charged with tame 
offene aa pari of a tonipirne J — D eeharge effect of 
— Accomplice — Corrobornhon — T enffeelion proceed 
tnq wAerter corroboration of accomplice or confet 
aion— Gon/esAioa retevaricy of agn net eo-aeev ed 
— Ertfenee Ac/ (/ o/ /S"’) a Jff — rf/nrefe/f eon/«» 
Tion sinre/«j6iftfy of Where tho accusml were 
charnel wth consj irncy with per ons Lnowu 
and unknown —Hell that if the per otis were 
known they should be named m th charge 
At h re A person has been tried for a specific offence 
and acquitted, an I he is aobsequently charged 
wi*h consjiracy of which that offence is alleged 
to form o part —Ilet t that an acquittal is con 
cIosiTC and it would be ft very dan erons principle 
to regard a jiii]'’ment of not tmlty as not fully 
es ablishing th innocence of the person to whom 
it relitea P t y PI mmrr [7902] 2 K B 5 0 
referred to Tlie course of not making cempleted 
offonc a tho eubje t of n Ecparate trial but of 
throwing them into a ca e of con piracy thoigh 
lawful IB not to be commendea Peforc tho 
test mony of an s'- omplce can te acted on it 
must le eorrobjrate! m matenal p rt cjI rs 
There mu t be corroboration not only as o tho 
crime bit al 9 as to tli» Id ntitv of each on of 
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DIGEST 01 CASI» 


I in'll ) 


CONSPIRACY TO WAGE WAR- co/icW 
tlie a^cu«ecl TLi is no technical rule' hat one 
founded on Jong judicn) e'cpcrienec For i 
coii'ijiiracv to wage^var no act or il^^al oniission 
18 nece sarj the ngreement of two or more will 
suffice While admissions tvhich include confe 
sions are hy s 21 of the Evidence Act 1872 
d“c]ared rchtant and mav be proved is a<nmit 
the persons raal ing them all that 30 of tht 
Evidence Act provides is that the Court r'uy 
taho them into consideration as against other 
persons This distinction of fangnacO is si.ju 
ficant and hows that the Court can only treat 
a confession as lending assurance to other CTidence 
against a '■o accused and a conviction on the 
confession of a co accused alone -would he bad m 
Jaw ^foreoier under b 30 that only can be 
taken into con ideration which la a conlission in 
the true ensc of the term so that to place anj 
relianee on a retracted confession against a lO 
iccused would be most unsafe Ta«w s 
rmperor J J P 2S Calc fiS9 referr^ to \cn 
fication prooecdinga do not add any value to an 
approver a evidence or to Confessions and emnot 
be regarded as corroboration A dtsehaige is not 
binding on tho Court for it is not equivalent to an 
acquittal &tiU a discharge means that tbe Magis 
(rate after taking the evidence found that the e 
were not sufficient grounds for oorntmUing the 
accused for trial A retracted confession cannot 
ordinarily take the place of legal proof Where 
several persons are charged with the same con 
spiracv it IS a legal impossibility that some ehould 
be found guilty of one conspiracy and some of 
another and any accused not shown to be a mem 
ber of that conspiracy is entitled to demand en 
acquittal Empfroti t LstTiWoRaH CnccKRft 
ntiTTi AND Others (l^U) 

1 L S 38 Oslo 559 

CONSTRXJCnON 

9ee CoisTBtCTioi or Document 
&u CoNSTBPCTiON or Statitten 
5ee Contract I L R 37 Ca'c 334 
fiee Contract roR Saii. 

I li B 45 Calc 481 
Dekkhaji Aoricin.TURiSTs PeuEf 
Act s 2 Esri- (b) 

I L R 38 Bom ISl 
S ^ Disttkt Muntcipai. Act (Bosidav) 
s irn I L R 38 Bom 47 

bit Kindi, f aw — ttii-i 

I L R 41 (Uc 642 
1 L B 42 Calc 561 
I L R 43 Calc «32 
See jACiiin 1 L R -tO C^c 683 
S<e iJ'tiTATiON r B R 38 Mad lOl 
See AIoRTOAor 15 C W N 722 

See I w fit r Vttorm -1 

1 L R 41 Bom 40 
See Tjiansfeji or IiiorrrTi Act IS 2 
s 103 I L R 37 All 144 

<? e W iLi I L r 38 Calc 32“ 

r 1 P 44 <^1- 181 
1 L P 45 Eom 711 

ol de d of s-1 cx caltd by Hmda 

w dow — 

Ul**Dl L-AW — \tll’<»TION 

I L R 3- All *‘69 


CONSTRUCTIO J-co> Id 

0* deedi executed by natives of 

Didia— 

S « Hindd I am I L R 37 All 369 
CONCTRUCTION OF CONTPACTS 

iSfC CaBTIEF LIABILITI Op 
. I L E 33 Mad 128 

See Con ttcction 

CotiTPACT Act (I\ OF 1872) s 

1 L R 40 Eom 501 

SfAUA BFAIIMAN 

r I R 35 All 412 
‘iee Pbincipal and Acfnt 

I L R 34 Eom 292 

CONSTRUCTION OF DEEDS 

CiiAPiTABLE Trust 

I t R 48 Cafe 124 
See CONSTRUCTIDN 

See Estappct 2 Tat L J 608 

iSee Hispu Law 1 Pa‘ L J 381 

?r M&VTGKri 1 Fat L J 603 

2 Fat L J 356 

1 9i>nwfi’fMiro«r exeevlun 

ol eale (Iced anl ajitenieat to i eonicy — Tratu 
aetitm omovnts to mertgoje 1/ eovditional »aU 
The land in dispute was old by tlie defendants 
to the plaintiQ s father on the 7th Novemb^ 
1892 for Rs 300 On the same day tho latter 
agreed with the defendants that jf they repai I 
Ps 300 m 6ve year he would rc ell the land to> 
them From 189 1 tbe defendants were m pos es 
eioo of tho'Jand as tenants of the plaintiffs and' 
paid Ra 18 as rent ever} lear In 1910 the 
plamtiSs sued to recoier possession of the land 
The defendants claimed to redeem the lands 
alleging that the traniactiou of l‘i93 amounted to 
mortgage Tho first Court held that the transac 
tion wa« a mortgage and allowed redemption 
but the lower ippeSlate ( ourt held that it was a 
sale and decreed plaintifTa claim The defendant 
having ajpealed — ffeld rciersing the decree 
that m view of the facts and tl e contemporaneous 
nature of tho two documents the proper construe 
tion would be that thej constituted conditional 
sale and that the real intention of tho jiartics waA 
to effect » mortgage by conditional ale by the 
contempornucoii.s eTCCulioii of tlie two document'v 
of sale and resale "MAunAVRAO Ktshantiio t 
StBFBrtO Gai>T4tii ‘ 0 (IhJJ) 

I L P 39 Eom 119 

g — Dc '! of sale — Contetn 

jtoraHCou* atrerm lit la rfconiry on f-ai/meat ol ron 
airfcrofioR — Lea e for a Urtn ol yfars-~SaU aetd 
amounts »i* tffetl fa a deed o} woitqnj — Debt treafel 
at eoalixiiinj — I roper! j treated ^rcHnO /’^ 
paymettl of d 'I The plaintiffs ovccuted in livour 
of tho deferil ints a jyile deed of lands for 1 s 2 
a large pait of winch con i ted of o! 1 bond debt 
Ccntemporaneoii Ij with it twf more documents 
yrt-to e\r iitcd bel»«n the jartics One of them 
WA ana.^rccment of rccomcjonce esecutctl bv tho 
defendants to the thinliff o-wc mp to rcconvev 
He land /I) if tie imiofPs, 00 wa repni 1 at 
a certain spi-cifiei dite and (u) 
with interest of aums if any »I ent h the ihfinl 
auts u/xn IJ Jjiiif* or cf nni forth r urns txr 
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HTCEST OF C VSLS 


1 IMO ) 


COVSTRUCTION " 

ro«M from ^^PT« TI^ ttl r i iri tncnt a 
Ips p ctwhIM Ilf )H>nti(Ti iir irr wM h llfx 
l(vl.«}ipl»n I rnlri frrTi tlir I 'cr lant f r * 
IVTI 1 ot tpn >par« at *n annual rrnul fit. 
ttl irh appinfd tf laac l-wn ma Ip wj n( I r_ 
thp rnTpmr'rnt a < ni nl n »hp Ian I and 
1 C rr« n P<1 a» rpnt rc| n rntin- tnnp I r pnt 
cn 1} c Jrint i >i\ »un rf 1 am lliP)*ainhlIa 
filp<i tlip j pfspnl *1.11 fur a ilrtltrad n tint t!»e 
alp <lrp*l p 111 *! pm tta in •» in rl bp« 

an 1 fnr an onlrr allcttiii., tl |! intill I > rt Irrm 
thp hn 1 nn famiPnt t the I f nl»nt of an> 
rum that nil 1 1 Ijp f j in 1 iIup tc tlipni i ii ac-roiintH 
taVrn un Irr llic I>rkl 1 M> V-nrii’tii i I Uoli f 
\ t Tip trial lull p wak fl jini n tl>at tl>t 
transact in-i naa a mIp wIuIp tlip Ih tri t Jul_p rn 
ajjit-al Ik! 1 it wat a 111 rt atr I ' fon lni mil alp 
Thp def niUnta lisiin^ aj |« ilil II II tint lli 
traitkac t iR ttaa in rr J Ij a in rttatP It ftnii 
tional rtip ina niiich a tip aj prpitt jiripp i 
fa" o^V> ara nr t thp rpal j ri p I t|p aalp li it ttaa 
treatpd and rppar U J a a rontimim^ i| 1>t Iplnptn 
thp prtip the poppTiT hems inal -piititr lor 
the rep^imenl < I that kU Ifnr f t /ofi;i 2 
liem I I 10^ fflktttl Ktwn i.tM I tKii 
VKit r Taxnu 1 »nt\ (ni ' 

1 L R 40 rom 74 

3 1ft the «a . f 

Watao propprtj tlip d tineti t Utwopn tranl-i 
ol the Total al are rf 1 prenup anl^ranta of 
»0il which n ‘ulmit iHcin th c I Inain iml 
Saranjann caitno la' ootpiii nth male with at 
<1 triiDPnt to tic statui ry re tn tun «n the 
Vatandar * i>owpf rf all oatKn Oft t h nil n l !•« 
oado tinteai jt n clptrlt ju ti( cd t\ the t< mi ol 
Ihe aettl ment 4MPtT ^ t ttv r Haai Ooti n 

I L R 44 Bom 237 

4 —■ — — — InliloncI jar (» — 

Portlion of Iht pnriira and jiOAihan of aftar « of Me 
lime o/ lit ayrtr>n(nt lo I foi ai UrtA—Prrl tta tl 
lonsviJctr tl rarnama ictlh of letialltir—1 rafftly 
y «n 1 7 lltr altol il or U oil { teliilt — It alale 
r<QH or {j\ttn for tnainl vnne'—Iliiilu llt/rnt Pe 
Tinmaje 4cf(AI o/ 7^ ” rti arruiij ol » i7>i» 

*1 eavAf forf th t o/ lie jiojerlj—lf Ihr loti 
apiJtft tn ll t efi e of t( idni t t lo (for! «i) lo thiT 
a ler I to p o II I I r . /- fall r i 7ll 

properly llr I u land I i i/ prficr a I i/ ot e 

j ilhiP Ihe culfg ry of I c< tl lutl I i f op rt ) 

1 i(7in Ihe m anna of of tie if In Hindu 
poTemed hi the Alitak Inra liw bed Iraiin^ a 
daughter // and two i-redpcra cl »on^ widon 
( and I) After 1 drain the dancltci L and 
the two wi low C and D to rcttle familt diHer 
pntPS pTPCUted an t/ rnonin an i diudpil tic pro 
prty 1 ft by ^ into three etiual share the (iro 
ptrty in Ca rhare being a iicuse whkh she let out 
to a tenant Sul equ nllj tfettido»r remamed 
Tlie present suit wa brotpht bi the widow f for 
Icclaration of title to an 1 f r j o amn of tlic 
1 ou c and for arrears of rent I iainliff allege I 
that by the family nnmgeincnt (ii the elrar 
tnma) rlie got an al lute estate wherea defend 
ants p'eadc! that slie had got onlr a life intenst 
ly way of maintcnaii e win b inttr t too i as 
forfeited on her remarriage Hell j rSwirrsoN 
C J — In construin_ the del I the ( urt has to 
tal e into cen i !r at on tie po ition of tl e psiti 
wlo c-cc-tert tfe locumcnt an I He positi n of 
aHairs at the tim the agr ment wa enter 1 into 
aa aLo tlie real intention of thejnrtip ms certain 
ID" wU ch the Court has to con il r th who'c of 


CO* STRUCTIOV— -Iifl 

tie (lot niieiit an I I > e n i Icr nil its terms onc- 
ttith the t1nr The mienti ii was that jihmliiT 
ahnill laiP oiiie ir>| rti for mimtcnaiKc and 
the agreement na cut ri 1 mt i iijon the basis of 
tin piaintifl s nit tn maintenance llie word 
luir in tip a„r niient liiMiig reg rd to tie 
rthrr |ro4i ion if it w-i not u el m tlie stiiet 
lepsl »p« p blit rather 1 a wor I iinplj in^ per ous 
intcrc tP t in t!i r ts( Tli wilru Iv her 
remarnag f rf iti I all her intcri t in the c tnte 
Tljniuh Hi j hmlirt 1 I >n_iil t » a caste whidi bv 
I I III all H 1 tl niiiarna of a wil w tl it 
III it elf wotil 1 n t I ri\ ent Jiei frr m f irfc itm lici 
ri^lit tn ni iiiitinaii iit iftliid ea Ihtibanils 
pr I rti lie d eu ( i iuislani haling had art 
intcre t in tl am t il (rijerti out f wliii.Ii he 
w 111! I ( ni lint mu 1 liirin„ hi life Ihe obligation 

10 nmiiitain hii it f that propertj eontinucd 
aflrr fii d atJi «Ii ii the pr [urtv pn seel hv 

uriii »r lij anl the priertv pa sel to the de 
fonlmtNo T(tle Uii^htir) u| ject to the plaint 
ifla ri^lt to iiniiil nan e It does not much 
mslUr tth th«r 2 of tl e Widow remarnaae Ac* 
aj [ll s or not bcciui e tins section is practieall) a 
tatcni lit of the llnlii Law a.s it esis d apart 
from the \ct a i lir a« it related to the forfeitiiro 
of A widow s intere t on her reroarrnge Itr 
(’iiSTTn Its / — In cm tnnn^ the (lociiment w^ 
sh uld lieir in mini th po ilini of the [urty 
mal in. the .rant an I of the per on taking it The 
clAimfiter Itm If lad tu ib lute right oiuf ahe 
could lu t p itf r III al lute right If cx} res. ions 
(I eil in the 1 ed m a[abl < f both con truct ona 
conten le<t for 1 1 I tlitlii. [ iitiea then that enn 
(riictu II Imiil I I c s 1 [ ted which i con i tent 
mill the law to wli ch the piitit arc subject The 
htisfand had an inter t in the property (winch 
was an < »tiat pt ] crti ) nit of winch i laint H waa 
entitleil to In iinintsiuel during his life and thw 
obh.ati n » maintain h i out of that propertj 
rontinuel all r 1 1 d ilh whethei it [as et bj m 
horitan e or I v siu\ i\ oi hip This being so there 
IS no d u1 1 that t) proj rti that the plaintiff 
ol tame I und r tin do iinienl was bj wai of main 
tenan < iit Itli j r pertk of her decia ed husband 
in th I m t f th laimhtcr The qu stion 
wh thci f til At is apj ll hIIc to tlic case 

be tu the jl nitil) or Im to the custom of 
tht a te to wIikIi hi biloii" ould hsTC remar 

11 I ind jendentU f tie \ct is of no jractioal 

loipo tame n on tl i iiieial pnn ijle of Hindu 
law a wi 1 w wli i niiria.e maj be ICj-al 

aceordin. tr the » i m rl tl « <a te to ivli ch she 
liclong woiill f if t iin nt ii t winch he had 
In the lu hind tat n her remarriage The 
plaintifT thercfoi f rf tc I liei interest in the 
projeitj to the evlen h obtoi led it bv way of 
mnmtennnee llviuiMtti bMtr i Mav Kuip 
( 1917 ) 21 C V* N 90 b 

CONSTRUCTION OF DOCUMENTS 

Ace CiML I’rooKDtPE Code 18S — 

5S| js I I, P 34 AU 
O n R O \\\.I\ HR “ 4 

1 L R 39 All ”10 
^ e Co n Ml I L R 43 All 63 

S CoN-ratcT I L R 43 Bon 3^1 

*'«« Co^^I icT Verr Mli^F 18 ■*) s 7* 

' ^\R 38 All f2 


( W7 ) DI(,Ebr or CA&£!s 

co^rsTTucTiorr of DoctrRiEftT^-tc.«/rf 

^131 I L R 43 /U 232 

S( FnDrNCF Act (I of 187>) s 'J4 

I L P as All 103 


A e I^r^DP — ■iooPTiov 

1 L R 40 Bom 66S 

See liiNDTI 1 — F^DOT.ME^T 

I L R 89 All 553 
5 e Hindu Lam — Gift 

1 L R 40 AH 575 
iec Hindu I am — 1 aptitiok 

I L P 35 AH 337 
Scf Hindu 1am — Hill 

I I R 33 All 41 
I L R 34 All 40$ 
I L R 43 All 291 

iSre I..A1.DLOBD AND TENANT 

I L R 84 All 545 
See Xptiehs i atlnt s 10 

I L R 34 All 13 
See Maiiomidan Laa — Dower 

' I L R 33 All ^21 
See ’UnoMTDAN I am — < Jii 

1 L R 34 AH 478 
I L R 4* Bom 372 
JIav oaimfdan Lam — ur — 

I L R ^3 All 508 
See Mopto Ar e I L R 33 All 107 
I L R 34 All 446 
I L R 38 AU 497 
I L R 41 Ail 45 
See OuDii Estates Act (I of 1809) ss 
13 10 stro r I L R 82 All 227 
ie Pensions Act (WI op 1871) ss 3 
4 0 AND 8 I 7 R 33 AU 580 
s 11 36 AH 318 

See Par ejikio f 

1 L R 32 AH 83 187 
I L P 33 Al' 85 104 29S 299 
See &FCONO Appeal S Fal L J 251 
&« Tallodari Prote itp 

I L R 43 AU 297 
Sec TuANSitK oi PiopzRTi Act (H op 
1882) SI 53 100 

I L R S3 AU 201 
s I L R 39 AD 244 

» lOg I L P 43 All 330 

See Hill 

- Lea e and Sauail — 

s e lU I MiTiON I L R 39 Eo j 279 

1 — Deed ol ’ IcUowcd alter 

an interval by n esreem lor rcriyLhase— 
—Sale — Mirljitj hi ton It t xi al I ducu 
ment piirportin,, to be an out iinil eut eale UeciJ 
Mfcoa csocMtcd on a ctrlain ilato nml feocn ilAja 
later a pocoiid document uas cviNulcd b\ the 
Acndee ulicrebA he covemiitcd to retonve^ the 
jropcrtj sold if tlic \cnlor pail back tic pur 
<•1460 11101101 ffter tie lap " if nine or tni jears 
from the !alc of tint «il doc 1 The t> O tlrctlA 
' e stjirnldv Ftampel nod i cre re"! trrrd rii 
'i* 'tit U U in Mew of tie dclii mUr 
I'-tw in Ilf two J d» and other urriiin 
It 1 li _ thiir exrcuticn that the two 

1 t It l t tn I '• ] ir(\ I f one ind the 


( 1048 ) 

CONSTRUCTION OF DOCUMENTS-coii/d 
eame transaction ao os together to con titute a 
mortgage bj concbtional ale but must bo con 
Btmed scparatclj and were merely wlist they 
puiported to be Bhaguan Sahai v Bhaguan 
Dtn I L R 1 4U oS7 followed LaR% 7icn Da^ 
y Begge I J P 22 ill distingoi lied. 
Jhamda Sinch i Hahiduddin (1911) 

I L R 33 AU 585 

2 Mortgage— Sale skZi; ci to agree 

mint exeeulal on He, same day resening txghl of 
teudor to repuiehase — Documents t) he read together 
Two docunienta were executed bj the amc parties 
on the same das The first puiported to be an 
out and out sale of ceitain piopeity but was 
CNpres. eel to be subject to the terms of the deed 
of agieement executed bv the vendee The agree 
incnt referred to was an agreement tinder certain 
conditions to reconvey tlie property purchased. 
Held that in the circumstances the two documents 
must be read together ss con'stitatsng a mortgage 
bv conditional sale Bhagiran Saltat v Bhagican 
Pin J T S 12 All uS7 di tinguished Hajid 
A u luiAN t- Skapakvt Husain (1910) 

I L P S3 Al’ 122 

5 Said— Agresmant 

toreputebs e executed on same i^y— Mortgage by 
eondihonat sale HTien what purported to be an 
out and out sate was accompanied bj a contempo 
raneous egreement given to the vendor a ri^ht of 
repurchase witlun five ^cars at the same price it 
was held that the transaction was what it purported 
to be aud could not be con trued as a mortgage by 
coDdilioQal sale Bha iu.an Seiha^ y L''agKa)i Din 
1 L P 12 AU uS7 followed losic/rov Bhau 
1 L R 31 Bom 52S refeired to OnuLAil Nisi 
IvJfAN t hlAXUNMSSA (1010) 

I L R 83 All 837 

4 Will — J3 i*ii!8 of one Itntl of 

property atcuraiilj tUscriletl eirelu ne of other 
sometihal imilitr prop rty not mentioned in the uill 

his wnll a testator dev i ed to his wifo shares in 
certain path of which the numbers were given 
in the VI lage of llanah describing the property ns 
m hi separate posieasi on f/cltl that this descrip 
tion would not pass shares in shamilat paltis in the 
aiUagc which were not mentioned or referred to in 
the will TtrsHA t ■Mathura Puki (1010) 

I L P 33 AU 80 

5 Mill— Gift— Pro 

p rtg jiccn to tuo trofliers uho itcre joint — hature of 
lilen by Indhers — Hvidit lav Where proptrty is 
^iren or devised, without ■specifiMtion of the mdi 
1 idual interests of the rc ipients to persons who 
nr© raemberi of a joint Hindu family it docs not 
follow that they take such property as joint pro 
I*ertv the principle of joint tenancy being unknown 
to Hindu law avc in connection with the joint 
IliatJu /amil\ dagrtuar Airmi/i Deo v Pam 
r/anlm Dtn 1 I P 23 Cnlc C 0 Bn DiiraU v 
lallBxbarlii IBP 26 Bom 415 and f op» v 
JolVara I I It |H 41 referred to Mtinlnm 
na Kuntrar \ Pnllulan Das I I 1 2S All 3S 
doiiltcd Kivnori Dilain t Hundiia Dubiin 
(laitf I L F 33 Al' 665 

6 No tnW » /eri rtereii 

njpoitr to retvle One of the fnvorinblc testa In 
cominc to a coutlusioii ns to the fe tnnientary 
cnsractci' of a paper is wl ether tke paper h rc\oc 
aJh Jf ft u not revocable the document i* not 
a will inc fact that the i aper is drawn m the 
form of an a'weemeot nnl that it Is rOpistorcJ 



t I «<• J 


wri T 01 CViL** 


{ I'Ctt J 


wsmucric - f 

nr c rcm I miit' lo 1>^ t^Vcii i tt> r n i Icriti i 
tl oil 'i t \ ’ n t j f *t «i ■>! nt to I H Is \\ 1 ore 
t>'* »1 'Tiinscrl c tilsm' I re 1 1 10I « »} h an n t < I 
an a*nl ' o*-i <1 rnrltt jn-'ui )li si tiH Ic 

a-^io tl to tan it ri rati rr ef lie 1 uirrnt 

ar HI o fact tl it ni li j r s i o-i arr r\| re f Ho 
oivT o n t'lo f itiin' »i I r aTi l the ni*u p of 
ll o »1 K ni St T liP >nlp ill 1 of tlic parl\ will le 
pivco it to tl c i h It I csj r m «nij jr 

jirnt 0 Thori'itxBl n f a lif inlimt 

r I ff ' t' uf* PC I mil tip 1 uni nt 

tp tar-cn an / i Ot trnli re/ / rH ir li lit 

Cf t<'T n { •> y I 'til rf ‘■tl >} lot ' ! 

/ /_/ ‘•J / VI //> // rv-fcrTPl to 7» I»p 
QfTrl cl J I *> Till i D T fcrrosl 
to Iv-aJx Mat « \tTiilxMJ*t (I 1*^) 

I L R 33 M-d 304 


CONSTTULllOfl— f< I 

incnt in r n u! rntiin <f 1 r 1/ h (iLiirt) Oi)-' 
of the Isoii e Hr riiaino I in the lociipilinn of 
thp]1iin1tna hn Hnii from jm)'; fill [n, deatii ,n 
HII '•o.n after h I nlli 11 r tlcf n hnt took 
po. ion f til 1 oil The jliintifT liaxinp; 

n I to fp ver t ( 0 If 1 tl p loir r fourta (]i 
m f the amt ii tli cro'Hidi tint the rale cf 
>S UP ft fHm iitn! iijpnrtcl l\ no con u!er 
ati n anil tl it ll 'aim v na I arre 1 Lt limitation 
On npji j1 II II t! it tie ilecil of ISOS nas on 
tie f-ce cf it a il iimiPtit of ailxanccmcnt and 
ispeclpil MO eon it rntnn Jlill pi o tint the 
p p 1 n of tie I u ht tli pHintifTs liusbind 
u|i to 1 II 1 1 Mi;: 1 rini HP tiip j IimtilT waa m 
POP tructiiP fo 1 n of it and her chira uas 
th rpf rp not harre 1 1 'iiiiitnfior iBRaiil l 

Bin I 1 1 Ihi Tl ir (I 'll) I L T 41 Pom 5 


7 - . — — il •({ — u rttr tton 

cf jfoj' Ij [ T rrJ ji < 1 tpr —lit nf fs oi 

ref om cbjttlt cr-oi kI q Ii cni/ n i nil j I m 
of I in o llcfftlfri /> iirti tin Itt 

e (f of ll I I Ir t fit Ij ile ivill of n llimiii 

prorilcd tlat tie ucrshii of errtam id U hoiild 
tc mairtam tl out of tic j rojwrta dealt niiU there 
hv 1 ut the re t cf the ) rojiertt waa a me 1 to 
the maintenance of tl httm of the tp intor cpimp 
alioii alt r jjpn rnticn Tl'o ineom of tie |ro 
pepty araa alsoiit Ps " Ofil ennitalh hut the 
CM tomary etjicn i cf tl e rcli i u ritp» and cere 
nionit ainoimlPtl to onlv » nc I vOOxer annum 
llfU on a con truclion of tl e will tl at it erpated 
a cMrpc on the e tale f r the cxi>en ca of the idol 
and that ml ject to tint tl nrge t! c (repptt} «a» 
to ^0 to the teatalor* I ,jI leirr wh were fiiUv 
enlill 1 to apxrninatp all tie iiiionic of the jro 
Tiertt Somfiie Hj lel x **r <»/i <// Jijfit 
aoer V Ihirt $ ^foo I A and III h hit 
r Decr^ft Cliim Chnli ry ! f I o ta'e 4 S 
ref rn 1 to SriJi I i xfi Hxi Nan i> 
Pam (ion ’ L r 9 All 311 

g — — — 11 iff— Leslie l to 

ftrson Jc enl i or tht aJopIcd ton of lie I «fo/er— 
Adoflion not prat d— Intention of I ftlor One 
^ a Fcparatcd Ilmdo lfon„ht tip in bi Jioufp A 
who waa the son c£ bis u ifc a brother ^ provided 
for h 8 ia8rria'’p and later by a deed of pfl 
made over to A most of lna ramindan property 
XJltimat ly A made a will bpoueathins to A 
whom he dcacnl c 1 na hia adopted aoii the reaiduo 
of his property After A death In fptci lonary 
heirs fu d A to rccorer the property 1 ft to him 
bv A H will allc mg that no adopti n had tal n 
place or if it had that it waa inxnhd lie amt 
was at fi st contested iijon the f,rotind that thcio 
waR ix V ll 1 adoption and a deed of adoistion 
was produced but at -x later stage cf tie ant 
that d fence was gixen up lUII tHt A s ri„ht 
to taVu under A 8 will did not in tho circnmatances 
rest on tho fact of I la being tl legally adopted 
eon of A but upon A a intention to Icaee bis 
tropcety to J irie pcctixo altogether of the 
xaliditv^ of tho adojtion I oh \ Mi rhPir 
} I ] i.S All I'iS and lam i3ia Jjti } nlal\ 
Jaic inr Di J L 1 11 Calc 40J referred to 
KurnSivcnt 1 Aim Ial (lOIl) 

I L P 41 AU C66 

9 Sal - Auf of lot et t» 

roiMii C'l/ion of ZUI r —ConsiJeiol on not tine arj 
to eufTortlrnn action — Zimifafion tel {/T r/ JfW«) 
Sell 1 Aili H'’ 114 Tl c plamtiS B hu b ndsold 
to ter two houxe in 16SS by a rec-i tered docu 


10 


> iijr a 


II- hi on ll I I- II ni 

/ / Iralou let {111 t ]S ,) t 1 ~ Ulmissihl 
htj — htUnt Wtetlcra document oj crates by 

wax ef ft |ri ent (onMxnnce of property or only 
as fin flvf^pincnt to c cite a future right depends 
upon th< intentirn of the parties at espre ed m 
the m triinient 1 ren if a pre ent rigl I is created 
the instrument tlougli unregi ered i« adzai ible 
m evHenee in a suit for sp eiEc performance 
Anyitpr* X 'fctii ! L r 14 Vd oj and tpeiidro 
\ol/ Lanrqe x I me ! '"/nil fra Aot erjfc lo 0 
II A folIoiicJ The niRtrument in thi ca e 
wav con tni 1 a* rn agreement to ell notwitli 
alomling that it cent ins ccitam vonl showing a 
pre enl tran fer Miv xxixu i PaxiAsnix (lOU) 
I L R 37 rifld 480 
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-Co c 


ut 1 


nit 


dec f that tci do. t o H jt j reieiiiie on clltr Ian I cf 
tk ttndoi — land til r/i/cw/f/ frnn ffrtd—fleff In 
lion Ao \ \ \/ of 7Srt? * 6 In 18^1 one Altif 
Ru am sold certain land to the predc eg or of the 
defendants an I n erxed some land for him elf 
The sale deed contained a coxenaiit to the effect that 
the vendee would pay tl e Government revenue not 
onlv for the land imnha ed by him but aLn for the 
laud reverted ly the xendor f r liiiself Tlio 
vendor eubvcfiuentlx old tho re crxetl lind to the 
plaintiff who xxh n tlie reprexenfatives of th« 
original venleo efu ed to pax the Governroent 
revenue paid it him ilf and uc i to re over fre m 
them the amount o } iicl xi Inch tlie plttintifT had to 
pay oxxm^ to the Irfendni t r fu al to pax Iltll 
(i) that theotrefii nt x xoid und Pcgulation 
XWloflOt whi h \u s in fx rce m If-84 and(ii) 
that in any ea o tl e c i ii nil x is a j or onal on 
and tho pliintiS bid no r 1 1 to sue m rc jeet of 
itebreicl s Ai.’ {I v ^ b a i ll, I I r / Iff 
I** Ar» 7 Ivr/i ilaliiri x lac mi Aaroiii 11 Iff 
L J I and Fiu G i dx 5ri Tloh ji J ala 
rai It Ul I J 7 icf rred to u t 

nftKiieLLxii (Ijlb) I L P "S All 3v0 
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A rig S —DccJpf aUioUcvid 

after an inleri il Ij uii aj,cem t for rcpirc’cse 
after st cl JCTI I — J o Igaj bj eordilioial snlr-r- 
Pigltof Tcdcn ptiop — In c ii n of jniiic as ci i nc 
bp lai gvaje of dec h ’ cto/jxnlifcs ilc o tn 
try ctrcvmsli c s— Si led tea ton of prohi I o 
ana n I t t I h / Mnl c nedan3-—I eg ! ,1 ons Iff 
1 ? and Yl 77 tf liOG Tlie que tion in this 

apicrd was xxhctlcr two in tniraciit in v-nti_ a 
deed dateii the _Dth of August IS -,esecutedlv 
th appcH nt3 pr dece«.Ejr3 m title purporting 
to be a deed cf nb clatp,,.J^^Df certain property 





( \0o\ ) 


DIGEdT oi CAsiis 


( 1052 ) 


CONSTRUCTION— roHf^ 

iind an agicement dated tlie 6tli ol September 
18>>2 exi-cuted bj the predecessors in titfe of the 
respondents resets me to the s endots a right to re 
purelnse the property sold on repajinent of the 
■original purchase money within nine or ten years 
■eon tituted when taken togcthci a mortgige by 
TV ay ol conditional salo of the property or an ah 
solute sale of it with an asreement foi repurchase 
The deeds were separatch stamped and tegis 
■tered on different dctcs The yendora never 
availed them elves of the conditions of renorehafle 
and the appellant sued m 1907 for redemption 
The parties to the suit were Mahomedam Their 
Jxirdshipa of the Judicial Comonttee were of 
■opinion that the intention of the, parties which was 
the test in such a case must he gathered from the 
language of the documents themsehes aiewed in 
the light of the suiroundiii? circumstance and 
■coias to the conclii ion that on this principle the 
•decree of the High Court apjiealed from that the 
transaction was an out and out sale and not 
mortgage by conditional sale should be affirmed 
Jilwgmn Saltat v lihajuan l)in J T It 12 All 
^S7 L P 37 I A 96 followed BoViihin Da* 
a icffg-e t L P 22 -ill 229 / P S7 1 A 5S 
distinguished Alderaon a UAife 2 DcGci: <t J 
97, referred to The proM ions of a bond exe 
cuted by the paities of vien date with the sole 
deed refuted the suggestion that ana of the 
parties to the sale deed hWd ana religious scruples 
ngam t tho payment oi tci eipt of interest on inonc} 
lent « that when mtending to create s mortgage 
the\ would have adopted pe lal methols of 
■convtjaacmg to con cal the fact that interest for 
tho loan was m fact to be given and received 
^\ith reference to a remark of I ord Cbsvwortii 
li C m iflZcrion a ff/ide that I tliml a Court 
after the lap^ of 30 tears ou„ht to require cogent 
evidence to iniluce it to hold that an instrument is 
not what it purports to bo their Lordships 
commenting on the facts that tho ^>eriod of 10 jeacs 
fixed in the present ca e for repurchase terminated 
in IboJ that the suit was instituted on the 5th 
•of October 1907 14 a ears after the lapse of that 
iieriod that the jud^meiit appealed from was 
delivered on the Uth of Jfarch 1911 that the 
record was not rccencd at the Jrivv Council 
office till the 2 Jth of Februarv 191^ and the ajipcal 
not set down for hearing until June 1910 said 

litigation 60 prolonged becomes an instrument 
of oppression is discreditable to any judiaaf 
system and cviij effort should bo luadetcl correct 
the abu e Jhandv ''i\on t HAinnrupiv 
{1916) I L R 38 AB 670 

1-J SaVarr ort^a — 

1 ifh o;^fi<in of rt pnclate — Iran fer of Pro 
■pfrtg At( (H of ISS-) ot cl (c) The TlatnOff* 
inert ^‘•il m 1869 wnli tlif defend-ints fields 
f r I S oof* the rate of mterc t c weed u]>an bcirf 
SjHruiit jver annum In 1604 thejarlios made 
uj n lilts iind t tic in rl^T'c ml of «tlcr 
Iran mil ij and the } IsintifTs were foun 1 mJilitcd 
to th d t-ndanta for It IJ fiOO Xo jas the 
omeuni the pleintiffs sold to the lUfcndanta ^Oent 
ol fields mnrtga'’el Tin ailcdced contained 
41 < ] V I i( n that if within tl c {cnnd of >0 jeara 
It r j I mtilTs repaid I s. 13 (a>0 in one luroi sum or 
m iivtalmcnts the defendant elioiild rccinscj Hie 
Isnd to the ilantiiT On tl i anire das tJjc jlain 
tid cxpciitpii to the dclenl nta a jiornnncnt loav 

I tt e land r 1 1 at a f xcd annual rental of 
t 'tl" 8 (I riie \lAititin« alUged that tic tran 


CONSTRUCTION-c^nfJ 

action of 1901 was a mortgage end sued to redeem 
the same in 1911 cm accounts being taken under 
the Dckklian Agriciiltuiists Relief Act Beld 
that tho frnnsacfion in dispute was not a mortgage 
hut a sale witli an option to the pi untiffs to re 
purchase Naba\ SN 1 AJtrpisirsA t VronNisa 
WAF (1915) I L R 40 Bom 378 

If . - oj hale of 

buuntsa — ic^eJufe of Mock i« frinfe forining part 
of mortgage Wh ro the stock m trade of a business 
was mortgaged as secJritv for a loan and a list of 
the specilic articles of winch it con isted was atta 
ched to the mortgage deed Bell that the mort 
gage did not include stock acquired after the date 
of tho mortgage to replace that which had been sold 
TapfUld V HAUnan 6 Man rf, Gr 21a and Colt 
*na» V Cfiamberlatn 2S Q B D 328 referred to 
POBEBT WilUAM AVJ>ERS0\ » BtVK OP UpPEB 

IwoiA Limited (19151 I L R 37 All 899 

15 — Sale orbaihil 

wa a — Oifensibh sale tcilh eoUaUral agreement for 
repurchase — -Igreemsiif con^ajimtcr terme nl to 
jxif/wenl of tnleresl and accounting for the profits of 
Ike properly soil Of two documents executed 
on the 6Mne day and between the same parties the 
fir t purported to be an absolute sale of a ccrtaio 
s lUage The second was an agreement on belialf of 
the vendees the material terms of which were as 
follows After a description of the property 
purchased, the a reement continued with a 
recital that the property had been purchased by 
the exMutants for Ps C lio on ifns eondUton 
th it whenever within five years tho icsdors ahsll 
par to us the amount of the consideration men 
tionel in tins document we or our heirs shall have 
no objection irt re conveying the aforesaid share. 

If wp net up ony plea the ame nhall he invalid and 
the vendors shell be at liberty to ta] e legal steps 
and to have Ihe propertj reconvtjed by ua 
They shall also have to pay interest on the whole 
consideration at tho rata of 10 annas per cent 
per month oat of which the actual produce of th** 
Village sold aball deducted, and thc> shall have 
to pay the bihnce along -with the consideration 
moDcv Held that the terms of the agreement 
that interest should be paid on the piiriliase 
luoncv and that profits of the viUago should be 
taken into account m order to ascertain the actual 
sum which the vendors would have to pay in order 
to recover tho property indicated that the transac 
tion was not merely a sale with a condition for 
repurcliase but a b-i bil wafa or mortgage bj 
conlitional sale 41?er«on y TIAif 2 De Ges 
and J 97 Bfaguvn Sahat v Lhoguan Dm 1 
T P 12 UL 3S7 Chulnm ^ol;» Khnn v fiio «n 
ni<w I L r v3 -Ih! 337 an'l Jhanln Smgk v 
Tlafirfwltfiit 1 L I SS 411 ‘>79 referred to 
Mcitammad lloJiDiDiiv 1 Fsam rii*-sP 

I L R 42 All 437 

13 Guaranlci . — lUrrof eontfruc 

lion of — Conlitional or rineoruliltonal guarantee—- 
Ijajtrtahtig hy kroltr to ft <1 money on tnorljage of 
deltor* jroptrlj aul j ij ofi sun ajt meed ly 
creditor — D ilof deelining to make lie norijeige 
tfreiHqh hroftr ,f dticlarjes Lroier s I nl ilil'i to pay 
off afionec D being in financial difl euhics 
ap]roached \ for an adianic of 14 lac of rupee* 
rcf resenting tliat he was about to raise a foan of 
11 lara « n a first inf rtg8,.e of certain Mills through 
LroLfT Ji and would pay off I a a linnce out of 
tint loan I sdxar cd the intney to P iipf>n B 
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DIGEST OF CASES 
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COKSTRUCnON-fo 1 

n-TMn" » pii\r*ntcc to this cllwt In ton«lpfa 
tionof ^ f>«ir hiiMn;^ St royrt^ne t iirc«tr>l totlir 
ITtpossl of /> to oifvanw to luma um(fns.ll 
U'.sl 1 mbv I m lm^soU to^ou to j rocurc a l>in 
aithin two » -olsof llvll Ucs as the lir^t mort|,B}!o 
«t the Mills *n 1 to r*J '"o® themiut the »um ot 

I s 1} lacs BTrccil to 1« adcaneed lj> ^ou to the 
Mills II 11 that b> thw document H pase a 
auhstantial un Icrtalin^ that a loan hoiild le 
] rocureil anlout of th loan the turn of Its lilacs 
was to be pa d to 1 and not menl} a eondtuonal 
unlertaVins that D woiil I procure the Icn hiv 

II lacs if a fir'l mortpasre of the Mills »aa puen 
anl par thereout Its IJ lacs to \ \t Hasjr 
boxs L CoMPsaa r Siurnui nCRJOTUi {1‘tP) 

I L R 36 Bom 387 
16 C W K 769 

18 — Bond — Coaslru I oa of — litUof 

tnUrt / — Slipufet on to x”J <"fcrMl nt He 19 iter 
rnoitt a d coinjtoituf inltre^l Kill it neailUj 
tot— ttrrut if to ht Tto/l XAto t! t it ! ilttlto I 
MTine the executants of a bonl which secured an 
adrance of SOOQ stipulated therein we 
ahall pav inten t on this aum at the rate of Re 19 
per mouth an I we shall pit the interest exerj 
SIX months from this date If we fail to do to 
interest anl eoiui>ound interest shall at the end 
c! ererr six months bo addcl to the princi]sl 
and we shall po on javmj intcrc t Iherem at the 
aforesaid rate until the time of niastnmt 
Utld tliAt ujirn a tnie construction <if this bond 
the stipulation was that interest eluiild U )>ai|at 
therticftlPe I 0 pet eent miitli Imro 

DcU Da 9 « \llieP J SftS MS (tJl.) 

16 C W K 057 

19 m at— fir k om' i« 

41 fi — AvOorUj to Ml r/ou a on ucut$Ij of m 
tnotjihU pro/yrlif — Broker tf etilillA lo eoiimtmon 
on fo^/oli I tehen liKer insuti on a inirjin 
of iteutitj not jtropoicJ Of ogreed to by borroteer— 
Coitflruclion of eontraet—Broler i/ mill fin I Inndt 
or onl j e<i/i( iln/— i/ijfi /* rtif s of fonsfrw /lon 
orltfieyil »/ to hr apflird firre—7im ill n eiifUff 
of eoni irl — Q nut in ii ruit for itriKfs if mny ^e 
tbiMirl 1 / no en tjHun d vnfer roihn I <i» 
etyiein J 11 If ndants bcinj urgently in n ed 
of m nej to arc th ir pr ] ertv fr m Sdlccxciutesl 
th {ol!o»iii_ I tt r f suti l> in facoiir of tie 
plamtiSn Me autl i v u t rai e a tnn of 
11 laklis (or 1 s if ko ic{uired) to Icsr all our 
pn nt Icbt on mirt sl of oiii tniirc < tntc at 
an mU st f 7 icr ent per a mum ailhin the 
pen )d of on month M a ree to pas sou a 
commission of p r ent on such aiiount as mas 
1 o advance I by the caiitsli t to us 
rii 1 feirJants lid not elate wlist the raluc of the 
security was but the plaintiffs on their own res 
ponsibility represented to the capitalist whom 
they found that the value f( the property sroullbe 
n t le s than .0 lakhs and th capitali t iiiai led 
u] oil rati factory ( roof that there sias that tnarpin 
of security b f >re lie would agree to make the 
advaii The negotiation with the capitalist 
having for this rea-son fallen througli the plaintiffs 
su I for recovery of the stipulated commission 
Ilttl that upon a construction ot the contract 
that the stijuhtion was not inercly to fin I a 
capitalist ready and willing to advance the money 
but also to procure funis for the eatisfnction of 
tl e debts of the dif iifants Tliat even as umii^ 
that the ] laintifTi un leito< k. unir to find a person 
riady anl willing to ahance th monev they 


CONSTRUCTION-ron/f 

hadnotdoncro the ca] italiet svlinra they found 
impo rd a condition ns to the mart^in of scciiritv 
nesrr pro| <s ed or aeeej ted by the borrower and 
at no ata'se of the ne^otiati ns was he nady to 
accept the estate ns it stood ns s curitv foi the 
loan te to advance the funds on the terms 
jifestribcd by the principal Iltll nlso tliat time 
VMS m the circumstances of the essence of the 
contract nnd no ea c had been made out of an 
cftcniion of time bv continuation of Iona fide 
nepotiafiona for completion Querre Whether an 
tmtiicd contract to pay tho agent a quantum 
tteruil for his ecrvicca could bo presumed when 
there sras an exjvress contract upon which the 
plamtifTa ra e faded. Iltll that no such case 
having been made by the plnmtiftN and no ev uK nee 
giv<n to show upon wliat scale rcmuneiation could 
be calculated quanliiiii meruit no relief could be 
granted on that ba is Q litre Wlictlier the tei.h 
meal laeamng ascribed to the expression to raise 
A loan 111 Fnglisli eases implying that tlie agent 
nho la engaged to rai e a loan di charges liiS 
duly as soon as he finds a creditor who is able and 
willing to advance money should be impoitcd in 
the interpretation of contracts in this country 
Iltll that where tho remunerntion of an a ent is 
]>ayahlc upon the ivcrfomian-Hi bt him of a definite 
iindertahing he is entitled to be paid that remuKra 
lion as soon as 1 e lias substantially done all that 
lieundertiuk t> do even if the principal acquires 
no benefit from Iih services and except where 
there IS an e\prc a'weement or special cu tom to 
the contrarv even if th transaction in ro pect of 
vvIikIi the remuneration is claimed fall thro igh 
proviied it docs n t fat) throU'ih in cnii equcni..e 
of any nit or default of tlio agent Kisict5 
Isosvo Sivolu V PcnsEspi. \ar«s biNnu* 
(UU) 16 C W N 7o8 

20 Lease — Indofcref mi fiAr not 

hy fra«l— J/ore fnni lacfwdel ii kn than 
inlenled by It lor— T'ccfi/Jcnfion tiistaHe uAcn 
jronn I for-^onlract tfinaj be rcoiii/Mtcf — kecond 
opp al IVhere as a matter ot con tiuctioii a 
certain plot of land was found to be in luded in 
a ka 0 having reearcl to its terms a ul the tliaractcr 
of tic I rop rtv bit tie Lourt of Vj pcsl below 
tUttss It LI c ttl M to this (un tru tion on th“ 
(, ouil tint the 1 r d 1 n t in lut to m hide 
thi I lut in th areal J el III! on cc mi appeal 
thu in till ah tn c of frau 1 mnl in^ the do uiiicnt 
injicratiica nlitlct the lao 1 1 1 s nt oroffilure 
U 011,1 a ommun m taletogixec rrcct vpre 
SI n tc the miuDii intention if the jarli uch 
as would Je a ground for its rectihcati n tho 
contract ns exj r vc 1 could n jt be lepudilted by 
tlip 1 or and the low r \pp Hate Court cirel in 
law in not giv iii" effect to it ‘'OMABIddi MoLL-tTt 
t This Iort f o.m\o asd I vvd ijrPFOVEvirvr 
CowrsM Limited (1911) 16 C W N 225 

21 Afiscoiistmction 

fa document dot not atwavs confer a ri"ht 

of btcoul apjtal Kildip Nalavav 1 ai i 
Banvvari R« 5 Pat L j 251 

CONiTRUCTION OP STATUTES 

^ce Assam Labocb a\d Eiii ratiom 
Act (\roFlJ01) 2 Fat L J 91 
^ee RhvcAL kEiiRlES Act I88j 11 

5 Pa‘ L J SCO 
^ e CnoTA NAorin Tr'iA'tti Act 1908. 

4 Fat L. J 411 
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CONSTRUCTION— confrf 

<Sce r Tjiixw. PaocEDuiE Code X898 

S’’ IX 15 3 Pat E J 2S1 

ss 408 413 4 Pat L J *35 

s 524 5 P^t L J 321 

See DErA’uATio> I L R 40 C^C ^'33 
See DE^E^CE or I>du Act 

3 Fat I J rs? & 581 
See iKTE'ipaETATlON o> Statutes 
S ee Mussalm ax Wake Vaupatiok Apt 
I L P 29 Eom 563 
Sec Occur A^cY Ptght 

3 Pat L J 1 
See Pe'Iae Cobe ss 3(i1 36G 

4 Pat L J 74 

See Statctte Co^STRCc^O'^ or 
■ Con olidaling Statutes — 

See I XE< taiON 

I L R 33 Mad 199 

1 — Sights »/ M<jy 6e 

conferred hy xmpheahon from laTtgutye of tefjfev 
Rights cannot be conferred by mete implication 
from the language used m a statute There must 
be clear and unequivocal enactment AntM v 
Mayor o/ rroveeflnii 2 K <L J 5/4 o91 s e 110 
B P 527 followed Amulta Pata^ ‘'ircAti * 
TArrrt N«h Dev (1014) 18 C W N 1299 

I L R 42 Calc 254 

0 - _ ^Wbere a later Act 

of Legislature does not purport or affect to supers^ do 
an earlier Act tlis Court will endeavour to read 
the two enactments together and to avoid condict 
i! possible RAh&AoaAiiTA V Das vckapya (1013) 

I L P 37 Bom 231 

3 — - — — — - Bomhay land 

Reienue Cod (Poni Act V of J$70) « 18 The 
Bombay Land Revenue Code (Bom Act V of 1879) 

IS a taxing enactment and mu 6 b" construed 
strictly in favour of the subject SycRBTAni op 
State v IjittjAs {190«*) I L R 34 Bom 239 

4 Ctl’j of Lombey 

Municipal Act (Bom Act III of 1535) s 251A 
cl fa) — Bwlding — Directly oxer or directly vnd r 
— Cons'rutUori Whero it la no su^ge ted hat o 
word bears any technical sense in the context in 
which it occurs the construction must proceed 
upon the general rule that statutes are presumed 
to use words m their popular sen e ComiMBnoY 
Ebuaiiim t. McmcipAL Com nisioNixs (1909) 

I L n 34 Bom 496 

5 Interpretation — P t eamhle 

Though the preamble of an Act docs not control 
any plain enactment which fobows it it may ho 
a most useful guide when a question of doubt 
ar ses upon the construction of a particular provi 
(lien and considerations relating to the scope of 
tho Act arc involved. Sital Cuavdba Ciiow 
nnuEY t Delassey (lOlG) 20 C W N 1158 

6 Per ^looKERJvr 

J In c jnstruing n section of an Indian Act which 
IS profe sc<l1y ba-el on an Fn li li \ t and 
which, in fact rcji cxIiKts almost word for wor I the 
Un"tm-o of tho Fnehsh enactment wo are in 
I racli c if nt t m tl rorj bound b> the decision of 
tie 1 n I h Court of Xppe-il I AME>onA "Natii 
1 Av I 1 oirvTui Nath Dais (19I-) 

21 C h 
1 L R ‘«5 Calc 111 


CONSTRUCTION — eonid 

7 The ( ouit should no 

interpret the statutory law when it provides for a 
Bpemhe procedure b\ referenre to decisions pro 
nounced under a diffcront s\ tern of procedure 
PAunASissEN Khtitev i LuKiruiCKAND Jhavtap 

24 C W N 4j4 

8 — ^Thc rule that enact 

ments in a statute are generally to be construed to 
b“ prospective and intended to regulate the future 
conduct of persons is deeply found d in good 
sense and strict justice and in the absence of clear 
word to that effect a statute will not ho constni d 
so as to tat e away a vested right of action accrued 
before it was passed Ieomotoa I«ATn P\L 
CrtouDHURi I Saurat Dasi CaAimnURABT 

*•4 C Vii K lOli 

CQNbXPUCTION or WILL 

See Hindu Law — Adoption 

I I r 37 Bom lor 

5ee Hindu Law — Widows Estate 

L F 4b I A ?59 
See Naibins I L R 37 Bom 116 
See Succession Act (\ of 1805) 

I L P 37 Bom 811 
Se Wild I L R 38 Bom 637 

J L n 13 Boa SS 
1 L P 41 Bora 70 

COIfiiTRUCTlVE NOTICE 

See Hindu Law- Joint familv ppo 
festy 2 Fat L J 613 

See Mortoaob I I P 43 CJv 10o8 
1 L R 43 Calc 1 
Principad and 4oent 

L R 46 I A 2o0 
See Rates and Tates 

1 L r 42 CJc 62o 
See Tressm of PnorEsrv Act 1892 
s 41 5 Wat L J C_1 

CONSTRUCTIVE OFFENCE 

Nee Conspiracy 1 L R 41 Calc 751 

CONSTPUCTIVr POSSESSION 

Bee Minus and MinutAis 

5 Pat J; J 273 

COKTEMPORAKEOLS ACREEMENT 

See Evidenoe 4ct (I op 1872) s 9 
pRov I I L R 35 Bom 03 

CONTEHPOPANEA EXPOSITIO 

See Sanad co*-sTRncTiON or 

1 L R 35 Bom G30 

CONTEMPT OF COURT 

See Anonymous Com jlnication 

I L R 43 Calc CS5 
Se Civu. AND Cpiminad CoNTuurr 

I Z- R 45 Calc 1€0 
?r« Civil. rnocEDcnr Conr IBS" n I'O 
r L R 33 AN CS 
S « Cmil ruorrnnir CODP 1008 s 115 
I L R 42 All 20 
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COKTEMPT OF COtmi— 

St€ LcnAL PRAcrtno'tiBS Act {VMII 
or 18'0) 5. 14 

I L R S9 Had 1045 
Ste rBorcssjoMt. Mi covdcct 

1 L P 44 CJc 630 

1 gu»*i.efiBnna| fJlar 

mtStr — CommmU rtfftling on tnlur * oikI parly 
%7^(T eros .rjominafion «/ eoHltnjJ—CottlempI 
pmfteJiKrt tlrul obsemnte of rvltt cf praelite in — 
an ly p’U'o/* parly— If appittoni lo nan 
Iht t<rtrm tfargtd m<A ronfm ft— Court foJLin^fiotife 
af «l cvn imriaftiT practife Ji^trenl — Rule umtd 
ojainrt rJtior j^ixfrr jniMu^rr xnllout tiominjr 
ori a/>;>IicQ{ion «/ jnrate J'OTly tf to he dm 
t)tcrged—l er>on ehargrd mtnng ^jttlton tubject 
lo gufttion of eortr— It htn apoJoyy arttfltd ty Court 
tf xrouli allow cotta vAen nift omiftr^ fi(im« An 
article m a newspaper rcQccltng on the party to a 
mt more especially when he is a witness under 
cross examination is a contempt ol Court. Pro 
reedings m contempt are of a ^vaci criminal 
character and all the riles of Court must boob erred 
stnclly m respect thereoL Where a pneato 
party applied for a rule again t the editor pnoter 
and publisher of a n«»«poper alleging contempt of 
Coort and omitted to name them respectively — 
ftitd that the rale was liable to be discharged 
It the pcr*ons concerned waive the objection and 
offer apolovy which is accepted by Coort the 
Court woold not order any costs against them 
when the rule omitted to name them We.vToi* 
V Esrros. Pbikteb awo Ppsusnen or me 
BevoALZK (1011) 15 C W N 771 

2. I- — ~ — i 7/i^/ Ceurli •» JndM 

made CourU of Ptcorl by CforUr jurtrdiefiOA of 
to eommil for criminot conUvipt of inferior ilagu 
IraUe Court s» IJofuitil — Common law and tn 
Aen ed poieers of Calcutta Uigh Coart — Poaert 
inAerifed ly CaJevtIa Bujk Court from rte Supreme 
Covrl the iSuddar Dniont and Suddar lit amat 
AdawtaU — Crtyinol Side and tl$ fvrtediction— 
CaleuUa Eigh Court if poetetetd power cf Engluh 
King « Ran<% ai ctistoa morvm or gvardtan and 
proteelor of jutitee throughout the Rinyrfom— poicer 
os Couff of Ruord and one haung npcrmiatitncB 
orer ofAer Courts limila of (Aetr potetr— Contempt* 
nol »n lAe fact of Iht Court hoio puniahabh — Appel 
late turudietion contempt of deterring icilneeMe 
from depoaing before jl/ayia(ra<e if contempt of High 
Court — Pleadxnga — Criminal eontemp motion for 
must proceed on legal evidence — Statement on tn 
formation and belief if may be relied on m contempt 
pToeeedxnga — Jn Civil tnlerlocufary mofton source of 
information to be stated— JDenial when not giien bj 
person charged uitA criminal contempt «/ admission 
— ddmwston tn affidavit if may be considered — 
Supplementary affidant or tvidenee in course of 
contempt proceedings — Superintendent and Remem 
hrancer of Legal Affairs status of to mote for or 
tnstruef Advocate General for commitment for eon 
tempt on Origin'll Side— Governor in Council os 
parl^ to motion (or contempt of lower Criminal Court 
—Putht of person charged icitA contempt to inov 
who t» moftnj— ^oits — Cut! and ^iminal con 
tempi.. Summary T^rocecdiny in contempt draw 
bath of to be sparinjfy re orUd to— Contempt 
proceedings tobe taten irilA tie greatest coufioii— 
Ta^en only ulen intcrfcrea with course of jueticc 
ond not cottingenlor loo rernole — -If Acre no real 
prejudice pnina facie tendency of language or 
reprehensible or o6jecfiona6le tmtiny i/ enovgl— 


CONTEMPT OP COURT— fontd 

Commenting on the conduct or metAod of iniestiy 
tion by 1 olice if contempt of Court — Crimin 
/fli'Cstigation D parlment tnaling impiifatio 
against pending trial if contempt — Postti 
evidence meaning of— Leave to move upon eond 
tions fiol fulfilled— Motion petition of and pan 
moimg amendment of uAen nt/ou'a&le — Jndic 
X/igA Courts Act 24 A .5 \ict e lOi sa J 3 I 
J5 — Letters Patent 1S6’ els 1 26 and 27 Zet/ei 
Falent IS6S els 27 and 2S — Supreme Court Charti 
of 1774 els 2 5 and 21—53 Oeo 111 e J55- 
Sudder Petfoni AdawUtl 51 Geo 111 c 70 s 21- 
Sudder Niiamat Adawlat — Peg IX (iJengal) ( 
1.93— Peg JI (Beng ) of 1901 s 2— Act XX: 
of 1841— Indian Penal Code (^Icf XL} of 1S6C 
if repeals all penal laws pre eristing Neither th 
Supremo Court not the Snddet Dewani Adawls 
nor the hiidder Nizaisat Adawlat hsd juiisdu 
tion lo commit a person for contempt of a Crimma 
Court in the mofussil The Calcutta High Courl 
which hss mhented all jurisdictions and ever 
power and authority m any manner vested in th 
Supreme Court the Sudder Dewam Adawla 
and tho Sodder Niaamat Adswlat has not derjvei 
any juch juti diction from any of those CotuU 
Upon A true reading of the judgment m Rer v 
t)avte~ UPyS] 1 K B 3^ the jurisdictioa t 
commit for contempt of an inferior Court b; 
summary proceeding which the Ring s Bend 
Division of the High Court in England assumed u 
that ease has been inberited by it from the etc 
Kings Dench and not from tho other Courts o 
Reeord which became amalgamated in the Engbal 
IDgh Court That jurisdiction rested on thi 
special power of that Court to correct and protec 
egamst extra judicial error and to punish ererj 
hind of misdemeanour on a summorv proceedin; 
as well as an indictment or information as thi 
cusios morum or the guardian and protector o: 
public justice throughout the Kingdom a dignitj 
that reverted to it or was revived on the aboLitior 
of the Star Chamber The Common Law power 
as eualos morum never belonged to the Supremi 
Court of Calcutta at least in regard to coutempti 
of inferior Courts outside the Presidency Town 
and tho Calcutta High Court cannot lay claim U 
this power by inheritance or by reason of its bavin; 
been constituted by Charter a Court of Record 
or by reason of its power of superintendence ovei 
the Courts of momssil Magistrates Under 13 
6«o III e 63 and tbe Charter of the Supreme 
Court of 1774 thereunder and subsequent legis 
lation the criminal jurisdiction of tbe Supreme 
Court of Calcutta (apart from crimes maritnne) 
was bmited to the local limits of that Court except 
as to British subjects and that Court had nc 
general power over mofu il Criminal Courts. The 
Common Law was similarly limited in its appbca 
tion to the Presidency Town and to British sub 
jecta outside its local limits The Supreme Court 

E issessed no statutory jurisdiction over the mofnssi; 

Bgistrates or other Courts of the Ea-t India 
Company except as provided in 63 Geo HI e 155 
» III and as regards contempts except m relation 
to such as Were committed on the face of such 
Magistrates or Conrts as provided in Act XXX oi 
ISii and not proceeded against in such Courts 
The Sudder Niramat Adawlat was neither a Court 
of Record nor a Kings Conrt The High Court 
however has m all Its juii diction as a Court of 
Pccord powj lo flpBjmit for any contempt of 
Itself m relation tojg, ^ihoce jurisdictions and 
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CONTEMPT OP COURT— 

the Coart on Its On<nDa1 Crown S«<3a vroulti h^re 
power so to pumsh any mterfereace with the 
due Rcfmimsttation of justice by a Dm*iion Bench 
m relation to a, enminal appeal pcndinit bef^ 
It amomttio™ to an offence under the Common 
haw aud might possibly have such power even 
before ativ appeal was pending as for loetsmee 
where it was shown that vnfcnesses were being 
deterred from giving evideaco or the 3015 were 
likely be prejudiced. Surendra A«l% Sanajee v 
TAi Chef Juetioe and Judaea of the Btgh Court 
of Ueti'jal I L R 10 Calc 100 considered In re 
Ahdool S U R 32 What may be a contempt 
of an inferior Court is not necessarily a contempt 
of the High Coart No person can be puaiahcd 
for enminal contempt noless the offence bo prared 
by legal evidence A statement made on Informa 
tioa and belief is not legal evidence upon whacb a 
person may be committed for criminal contempt 
A party charged with crimiaal contempt need not 
deny that which js not legally prbved a^iast 
him. TM ^li ea r Slran^rr tj R 0 Q B 3S3 
do I J Q B SI The absence of denial by such 
person cannot be taken to amount to an admis 
eion. But an admission in his affidavit in acawer 
to a motioa for committal for contempt can be 
taken into consideration by the Court The power 
to commit tor coniompt by summary procneding 
being an arhitrarv unlimited and uttcontioUcd 
poxrer ahenid he re->tored to Bpanngly and with 
the greatest coution It is not enough for its 
axerciso that there ehould be a technical contempt 
of Coort Xt must bo shown that it was probame 
that the publi ation would substantially interfere 
With the administratton ot justice Notwith 
standing the pfimd faate tendency of the taagaago 
where it appears that there was in fact no prejudice 
to any trial or the prejudice was contingent or 
too remote the CoorC would not take eamtnary 
proceedings in contempt The (act that any 
writing 18 teptehensible or otherwise objection 
able does not nercasanly make it cogoizsbJo for 
contempt of Court Held that the articlas m 
question IQ the pre^nt ease did not comtitoto 
contempt of nay Court The Supenutendeat 
and rememhraucct of Iiegal Affaua and « o/Ifcvi 
Tublio Proseeolor Bengal eaanot movo ot ina 
tract counsel lo mov« the High Court in the ex 
erciso of it Common lavr jurisdiction oo its 
Original or Oown Side The proper person to 
move the Oeart for contempt m tho pne«eDt caee 
was the Govomor in Council. Tho condition <m 
which leave to serve a notice of motion is given 
must he complied with otherwise the upphea 
tion would be liable to dismissaL Per Jevetos 
C J Quare Whether contempt of interior 
Gourta committed out of Court should not be 
left to bo punished by the general law by uidicf 
tnenl or otherwise and not bv soniiftaTy proeedmo. 
JevKixs C J Positive ondenco mesat evid 
enee which goes etpreuly to tho very point in 
question and that which if believed proves the 
^mt without aid from mterrnce or reasonlay 
ua tho testimony of an eye wilucas to an occur 
tence a« disttnguiihed from Indifoot or circnm 
atantial cvld n o. iloOKSUrse J — Positive 
•Tilcnce mrans dirett cvnlrnco m distfnsoished 
from citTonv tantisl cTiJenra Jewkixs C J — 
t\l re the ^ ticlrs Impn-uteJ OTprrarl flistruft 
ol t)» p 1 V 1 n S I preoate I its tnoiie of S‘^fch"a, 
acTi* t an I i> itm nt of (irit ners bat lul } noth 
na whi h w ti ieter VNlniHscs from givins evil 
“ “ 11 y e»nn t be said to hare coastilnted 


CONTEMPT OF COURT-corfi 


contempt of any Court Mooseioiz J Tho 
C 1 D hyreasonofhaviDgjQvestigated an offence 
under inquiry or truth does not become the protecu 
tor thereof and an imputation that the inrestiga 
tion has been carried on in an objectionable manner 
docs not constitifto a conteopt of Court Mookee 
JBB J It I* a matter of vital importance for the 
party ag&iaat whom aa order for commitment for 
contempt i* sought to know the person or persons 
at whose instance the appliiiatiOR is maue If 
the application la refused he is entitled to know 
who 13 tesponstble for lus costs If the apphea 
tion IS successful he la entitled to know who « 
tho respondent in a possible appeal by funz. The 
motioa for commitment for contempt having 
failed costa were awarded to the respondeat to he 
assessed as between party and party as ou a hear 
fog oa tho Original Side /re the matter of the 
Aacma Bazan FaTSiSA /ISIS) 

t t R « Calc 173 
17 (7 IE S’ 2253 


5 JJeeeiier appotni 

ed by the Court tnUr/erettu viith uiSife dtsthar^tos 
hta duly — lule^trtoee iy one not a parly to the euif 
if contempt — Strangers to the eutt duiu of vJien 
affected by order appotnUng Reeener—PraelKe »« 
conlempt natter — A ffidamt The right of ft stranger 
m possession to contmueinpossessiooisnot affected 
by tho order appeiottng a Recoivcr but the fact of 
hi# possession does not give hull the priribgc to 
mteneie with the Beeejvcr directed to take pos 
session of the property His proper course is to 
apply to the Court for tbe redress of iu griovai^ 
If be interferes with tho Receiret he ^es so at nis 
peril The Court will not permit ft Receiver ap 
pointed by its authority to he mtenew ®f 
Sispowessed of the property be 18 ditccted to 
receive by any one allhoogb the or^r appointing 
him may be perfectly etroneous ^e Court re 
quire« and insists that application saowid bo made 
to tho Court for porfflissioa to take possession of 
•ay property of which the Reoeirer either has 
token jKisscsBioii or is directed to tsko possoesion 
Ames V The Tfusfee* of the BtrLenheoi Doris 20 
Beau 353 followed Bat Chaucswri t Hotrrt 
Bboeas Sew (IblS) 18 C TE N 289 

4 Brocficc— dppeuf— 

A*u»i»ng 111 confempt — Procedure Whero tho pro 
hihitory injunction oa the defendant firm msde no 
mention of JIf an assistant or of servants and 
agents but the notice of motion for committal for 
breach thereof was upon J/ who did nothing after 
service on him of the injunction Held that the 
notico of raotfon was erroneous snd tfio piwcdam 
which had been adopted was misconceived the 
proceeding against /W if any should nave been for 
ossisfiRi; in a contempt of Court Held also {on 
the merit*) that there had been no cofttempt or 
participation to eontempt on SPh part aa all that 
he did had been done poor to the injouction 
SfaMSitt I Cbaviihi \r'>CArh TstvAV {101«) 

r t. B 42 Calc 1169 

5 irAaf <on»Uiviee can 

Icflipf—Aciuof impf/imenl of jasiice •/ ntcutary la 
compWc off'enee-~yiir»*</iclicu of High Court la 
pun* h eummanly eontempt out of Court— £iet»ii/y 
of printer and pultuher of «r«f#pup<r irreapernre 
of loowfeJfe of totleuls of affendiny pullicaHon^ 
Summary jiinidtcliua »»* rapeet of contempt tehen 
thoutd exereteed—CmS and ertrmnnl tontempt 
dtsIiJtefioA bflieren— Ce»/ewpf by allaei on Covti 
mwtaof nature of^Pfdi */ interprtMiar* 
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OOVrEJIPT OF COURT— foiftf 
tttSIt to wnltnj con tiJulinj ton? mpt— EnJt7»C« iltt 
(/ o/ IS7 ) t n—P turftf filci wi/A Pegulrar 0 / 
Joint Stock Co’np-3'it^ 1 / puWic Joeumcnt and 
Muonitry tri-i'nte th rtof t» admi*tit>le — 0«i« on 
jiir/y proJaeinj ctrlifi d eopj to pron <TCCut»on of 

do'am nl Liabilit/ for toidcmpl of iirtelor of 

hnieJ fOTtpjnyotPninj n^Jpip'T— Proceciin? •» 
con <jnt>' »/ liet ajoimt C<jcp»ra/«aw— ^ ttissxty of 
lejnlolian for l\e rcgflrolion of tdilort of new* 
pip n In a iJit <Io ilol in tho 0fj'’in4l S»<lo of 
ihn TL kCoart tho trulJal^o (ObeOS? J ) hdd 
thtt tho Cilcutta Improrem^at Trust had power 
to a quire land coapnlsonly for tho pnrposo of 
r* oupai at. In an appeal agtinst a decision of 
tho SjborJiiito Judre of 2t Pan.tatho two 
Jal? * of the Court (Mooeebteb and Ca'tt’so JJ) 
cittin; at a Division B n h on tho Appelltto Side 
h Id that tho Trust had no inch power When 
tho appeal a-'iintt tho decision of tho ringle Judge 
in the Onginal Side was resdv for hesno? the 
fallowia; two articles appeared !n the lAmnta 
BitarPatriha n wspaper in two of its issues — 
(0 There is a misehierous rumour aSoat which 
■honld be contradicted. It is stated that a vi^or 
ons attempt is bems rnade to get up a Bench to 
consider the appeal on the judgment of Mr Justice 
Greaves in connection with the acquisition of 
furplus land bj the Calcutta Improretnent Trust 
ae ordinj; to somebody's choice We do not 
heliere that it Is possible for anyone^ far lets the 
Chairmsa 0 ! the Trust to secure o Bench after hie 
own heart as a counterpoise to the Mookerjee end 
r timing Bench. We are sure the interest of every 
rate payerutafeio thebandsof tho Hon bto Judges 
and we do sot think thahany offl lal of *the Trust 
can go so far (ii) Something like conster 
nation prevails on account of tho proposed new 
constitution of the Apellate Bench of the Calcutta 
High Court before which appeals against the awards 
of the Improvement Trust ere to be beard It is 
known to the reader bow this Bench was originally 
composedof Sir AsutoshMookerjeeand the Itou hie 
JustioeCumin'^ and how latterly it has come to be 
presided over by the Hon ble the Chief Justice and 
Mr Justice WoodroJo Rumour baa it that for 
purposes of heanns Improvement Trust appeals tho 
Bench la goin" to bo strengthened by the appoint 
rnentofSir Justice Chitty Now what n ilhevtho 
piblic nor ourselves can understand is this special 
arrangem nt for su h a Spe lal Ben h If it is 
contended that two lion ble Judges of the hi'rbeBt 
Court IQ the land are m ompetent to decide in 
appeal cases in which the Improvement Trust is 
concerned a contention however which wo do 
not believe tho Chi f Justice will care to advance 
why should there be a Special Bench of three and 
not a Full Bench of five on which at least two 
Indian Judges could find scats As a matter of 
fact as landowners m Calcutta are mostly Indians 
and as Indian Judges are likely to know more of 
the conditions practices etc prevailing here it is 
but meet that tho Appellate Bench in the present 
circumstances should be so composed as to asso 
ciate Indian Judges with their European colleamies 
The withdrawal of Sir Asutosh has given nse to 
unsavoury impressions m the public mind since 
this proposed arrangement is to follow close upon 
the heels of his judgment in the case of The Improie 
rt at Trinl T Cht/tdra Kanta Qhoeh *’/ C IT V ^ 
Be that as it mav wo have perfect faith in tho 
present Chief Justice and behove thst as soon as 
Sir Lancelot Sanderson understands tho publio 
feeling m tho matter hia Lordship will rather form 


CONTEMPT OF COURT— eosfJ 
» Fall Bench or at least associate an expenenced 
Indito Judge with himself for tho bearing of 
Improvement Trust appeals Proceedings in 
contempt were taken again t the prmter and 
publi her of tho newspaper and the directors and 
manager and secretary of the company called 
Tho Amnta Bazar Patnka Co Ltd to which 
the newspaper belonged m respect of the said two 
articles Ilefd that the articles constituted a 
contempt of Court not only on the ground that 
they scandalized the Court but also on the ground 
that they were calculated to prejudice a litigant 
and interfere with tho due course of justice That 
the High Court in the Indisn Presidencies are 
Superior Courts of record The offence of contempt 
of Court and the power of the High Court to punish 
It are the same in such Courts as in the Superior 
Courts in Eugland It has the power of summarily 
punishing for contempt out of Court in relation to 
any of its jurisdictions That the junediction to 
punish for contempt is not obsolete That the 
printer and publisher of a newspaper is liable for 
contempt even though he was not aware of the 
subject constituting such contempt Necessity 
of legislation for the tegi tration of the editor of a 
newspaper pointed out and what constitutes 
contempt of Court discussed Held per SaKDeb 
80 V C J —That the jurisdiction which tbo Court 
has m respect of a contempt of Court should be 
eiercieed with great care and should only be 
cvercised when the case is beyond all reasonable 
doubt and this should especially be tbe case 
when the proceedings are at tbe instance of the 
Court Itself That tbe question was not who 
tber the article in fact obstructed or interfered 
with tbe due course of justice but whether it was 
cateutated to obstruct and interfere with the due 
course of justice Per WooDEorrs J —That all 
proceodmgs whether in respect of civil or crimmal 
contempts are of a criminal nature when their 
object IS to punish by Aoe or imprisonment but 
tbe procedure in such rases is not in all respects 
tbe same as in an ordinary criminal case Both 
the oSence as al 0 the Jurisdiction and procedure 
under which it is tried are eux genens As regards 
tbe atandatd of proof there is but one rulo of evid 
ence which in India applies to both civil and cnmi 
naltnalsandlhatiscontaiTiedin the definition of 
proved ond disproved ms 3 of the Evidence 
Act Whether the case is civil or criminal a 
fact is only proved or di proved if it comes within 
the terms of that section Per Mookeejee J — 
That a cnramal contempt is conduct that is directed 
against tho dignity and authority of tho Court 
A civil contempt on the other hand is failure to do 
somethii^ ordered to be done by a Court m a civil 
action for the benefit of tbe oppo mg party therein 
Consequently in the case of a criminal contempt 
the proceeding is for punishment of an act 
committed against the majesty of the law and as 
the pnmary purpose of tbe punishment is tbe vindi 
cation of tho public aulhonty the proceeding con 
forms as neatly as possible to proceedings in 
cnminai cases In the case of a civil contempt on 
tho other hand the proceeding in its initial stages 
at least when the purpose is merely to secure 
compliance with a judicial order made for the 
benefit of a hti ant may be deemed instituted at 
the instaoce of tbo party interested and thus to 
possess a civil charactervsRut here also refusal to 
obey the order of the Co^ ^trender it necessary 
for tho Court to adopt^lk \jneasnres against 
the person who bss dele j ^hority at that 

/ % \ =0= 
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CONTEMPT OF COURT— ontd 
®tage at least the proceedings may assume ft 
®nminal character Where the contemiit con 
®i8t3 m an attack upon the Court the proceedinge 
•nstituted to vindicate its dignity are of a enmmal 
nature even though the attack has hecn made in 
connection with civil suits or appeals either actually 
decided or pending or about to be taken up for 
disposal That in deciding whether there has been 
a contempt the obvious euur o to pursue is to read 
the offending words as they stand and to attach to 
the words used their natural meaning without the 
assistance of a laborious commentary It is in 
cumbent on the Court in all cases to consider the 
general tone of the wntmg The meaning and 
intent are to bo determined by a fair interpretation 
of the language used and are matters of law for the 
Court as to whether or not they constitute con 
tempt Disclaimer on the part of the puhbshcr as 
to any intentional disrespect to the Court is conse 
quently not a sufficient defence when the purpose 
and meaning of the writing is obviously of a con 
trary import If the language is fairly capable of 
an innocent interpretation the Court will not be 
astute to read into it a sinister import But if 
the intent is fairly clear liability to pnoisb for 
contempt o! Court cannot be successfully evaded 
by the use o! a tranepaKat artifice That the two 
articles relating to the a%me topic and publuhed in 
the editorial columns of the same newspaper at 
a brief interval of time between them might 
legitimately be read together to determine 
then scope and purpose even though they were 
proved not to have been written by the aame 
person Per Woonnorre and Mqosebjee JJ — 
That the rebuma m the custody of the Pegtstrar of 
Joint btock Companies constitute public records of 
pnvate documents within the mcaomg of s 74 
sub B {2) of the Evidence Act and secondary evid 
ence thereof is admissible under s 6S cl (e) Per 
Mookesjbe J —That although secondary evid 
ence may be adoussihle the party who produces 
the evidenco is not relieved of his obligation to 
prove the execution of the document ]uat as if the 
ongmal had been produced unless the case is 
covered by s 90 of the Evidence Act or the legis 
latnre has expressly provided that the document 
or endorsement thereon is receivable in ovidence 
without proof of execution PerllooKinifg J — 
That the statement in the affidavits of two of the 
defendants could not bo used to the detrunent of 
the other defendants as the proceeding was in the 
nature of a crunmal trial and supplementary evid 
ence could not be given so as to prejudice the de 
fendanta Per Mookebjee J —That it cannot be 
held as a matter of law that the directors of ft 
limited company wluch owns a newspaper are 
liable to be committed for contempt of Court on 
account of a libel published in the paper Per 
Vt oonnovrr J — That the question whether per 
sons in the position of directors are responsible 
must depend on the facts of each case Per 
3IOOXXBJEX J — That proctedings by way of con 
tempt would ho against Corporations as well as 
individnals in the case ol individuals the process 
is by attachment of the person lollowcd by fine 
or imprisonment or both in the ea o ol Cojpor 
aliens the process Is bv fine followed by sequestra 
tion or distraint The Court sentenced the printer 
and pub uher to pay a fine of Its 300 and di# 
chary d the other defendants in the absence ol 
I roof o( tt fir cemptlcitv with the pul licatien of 
ti H opf-ndinc art! les /n the Matter o/ the Aamrra 
n. ran i*TniK* 11017) 21 C W H 1161 


CONTEMPT OP COURT— conf^ 

6 Ctvil and Crimiiiol 

Cor*e p, — Con-t or J?£ ord — Proeecuhon fcy Judge* 
— Truil by ike same~Judges—JvTi$dtetion — Standard 
of proof — Fatr comment — Puihcation — Prinfi.r ha 
btltly of — Manager and Directors of Aewspaper 
Company habihty of — Eudence Act (/ of 1872] 
ss 3 7i (2)— Ditfor regiilrahon of Where ft 
newspaper unlawfully published articles scandali 
eipg the High Court and the Chief Justice in his 
admioistiation thereof by allegations implying 
that the Chief J ustico had constituted a packed 
Bench the articles having a tendency to prejudice 
the parties and intorfers with the administration 
ol justice Eeld per CUFtaM (Mookekjei: J dis 
cus mg whether contempt proceedings were civil 
or criminal) that the Judges had jurisdiction to 
hear tee Rule though issued ol their own motion 
that the articles constituted a contempt of Court 
that the prmter of the new spaper was liable there 
or that there was no sufficient evidence of the 
evistence of an editor that the prtmdfaete case of 
responaibibty for the pubbcation against two of the 
OircctoTS and the managers of the company owning 
the newspaper had been met and that in the case 
o» the third director although the facts raised a 
esse of strong suspicion agam t him it was just 
possible be might not be responsible for tbs publico 
tion and that he should be given the benefit of 
thodoubt The Role was therefore made absolute 
acaiDSt tbe printer who was fined and discharged 
fts regaids tbe other respondents Tbe Legislature 
ahouid provide for tbe registration of the editor or 
the pereon really responsible for the contents oM 
new^per Per WoodRoffe / There is only 
one Standard of 1 roof applicable alike to civil and 
cnminal trials tide definition of proved and 
disproved lo s 3 of tbs Evidence Act The 
word record includes a collection of private doou 
ments The Queen r 

Surendra Aofh Bonerjee v TAs Chief Juafice and 
JttdgesoflheEtgh Court at Fort William tn Bengal 
I h Brio Cate 109 L B 10 I A 111 Legal 
Remembrancer v Matt J^l OAoee ond Otherg I L 
B 41 Calc 113 McLeod ▼ St Aubyn [1899] 

J C Si9 The American Exclainge tn Europe 
Case 38 h J CA 706 St James Eveninj Pott 
Case 2 Atk 469 Daw v Eley L R 7 Lq i9 In 
veBanls and Fenuic/ i6Q L J 401 Cheshire v 
Strauss 12 T L B 291 Beg v Judd 37 W B 
[Eng ) 143 Ex parte Green 7 T L Jl ill Weslon 
r Peary Mohan Dass I L B 40 Calc 898 referred 
to Moti Lan Gnosn asn Otiteks In re (191") 

I L R 45 Calc 169 


■y — The pefitioaer was the 

plaiotiS in a suit m the Court of Small Causes 
which was decreed Later the Jlunsif on the 
Defendant s application for retmil or rorien 
issued a notice on tbe petitioner directing him 
to appear in Court with certain account boohs 
on a apecified date and give bis depo ition falling 
nhicfa the suit was to bo derided against inn 
The petitioner did not appear as directed eon 
the hlunsif called upon him to ebow canso why 
ha should not bo fined for disobcdionco Cause 
was shown by a petition but there was no appear 
anco and the petiUoncr was fined for coatenpt 
ot Court IlilJ that tbe order was wftiOTt 
inrisdiction and not coveted by s 151 CPC 
iriO Cr P C orl 5 I r C IS/ CP C 
does not give the Court an absolute discretion to 
raaka any order it pleases H does not «rta|nJy 
confer upon any Court a summary farfsdJclioa 
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COVTEUPT OF COITBT— <o«cW 
vluch tt doct not othcnnso po <cm to punuli 
CDotcmpls bf fine or impruoamcnt In tho ca<e 
fbero «* no contempt committed Jft tho tww 
and proecnce ot the Court In re 7?oe«t: X«i ^o; 
JO C IT ^ l^SI referred to CiuaHAi. Sebaooi 
r Eaxo EarsEon (1910) 23 C W N 3S9 

8. - - — J ti£fiea(ion oj proetrd 

in^i III pendir? cam — rvlfirafton not permuolfe 
VnJtl tht cote eomu on for hearing — Pltadtr$ July 
ci — PraetKc and proctditrt All proceeding in 
CASe< pcndiQgbcforen Court of Justieo an> fn 
Tileged t tbef tnuat not bo poblubed nntil 
the cue com« on for hearing before the Court 
In re Kaudas J Jaiutzbi (1910) 

L L. R 44 Bom 443 

COKTENTIODS MATTER 

£ee IxaoLTEXCT 1 L. R 42 Calc 109 
See Fabtus I L. R 45 Calc 832 

Set TBAxerzB or pBOrenTr Acr 1382 
See 8 B2 1 L R 42 All 319 

CONTENTS OF DECREE 

See Dtenz 1 t R 3B Calc 125 


CONTTNOEKT RIGHT 

See Hurntt L*w— IVux, 

r L R 40 Calc 274 
1 L B 43 Calc 432 
I L R 41 Calc 943 
See ITtU. 1 L R 45 Bom 8$ 

COVTINULNQ BREACH 

See Dkitco PnoriBcu MoincirAtmcs 
Act (I or 190^) e U7 

I L R S9 Al! 430 

COHTINUINQ OFFENCE 

See Ei>caoACQ»<r<T 

I L R 37 Calc 071 

S e pBOSECOTjOlT 

I I R 37 Calc 545 


CONTINUOUS ACCOUNT 

See Cbe()ue fatment dt 

I L R 42 Calc 1043 

CONTRACT 

S e Abwab 1 L P 40 Calc 800 
Se AoBi. Tema-^ox Act (II or 1901) 
B3 10 20 83 I L R 33 AU 695 
See AbbitbatiO’i 

I L R 42 Calc 1140 
See BoaDEHorlBOOF 4 Pat L J 517 
See Cac3b or AcTiO'e ] 

Ll L R 41 Calc 825 
See CoMpBomsB 1 L R 42 Calc EOl 
,1 Pat D ; 48 
See COKSTEUOTION or Coktbaot 

I L R 40 Bom 301 
See CohstbuctiOn op Dooumei<t 

16 C W N 753 

See Co'iTBACT Act 
S ee Co’rrEAOT roR Sale 
S ee CoNTEAOT or Guabahtee 


CONTRACT— eonfd 

See CoNTBACT or Service 
See CovTRACT to lend on Bonnow 
See Contract Act (IX or 1872) e 39 
I L E 84 All 273 


See Eiibakkaieut 

I L R 41 Calc 130 
See Fobtvard Conteact 

1 L P 40 Bom 517 
See QcASciAM and Uinob 

I E R 38 AIL 433 
See Hrentj Law — Adoition 

I L R 89 Bom 528 
See Hetntx Law— Joist Famh-y 

1 L R 37 Bom 340 
See Hninu Law (Mitaeshaba) 

3 Fat L J 398 
See Dabasar I L R 48 Calc 1078 
See iLLxoAn Cohsidebatiok 

2 Fat L J 630 


See ISSTALIIESTS 


I L R 85 Bom 511 


See Mabteb ams Sebtast 

I L R 35 All 182 
See Mison 1 L R 34 All 296 

I L R 1 Lab 389 
See Pisusosu I L R ^5 Calo 866 
See pBiKotrAL Cokibalt 


See pBOvmoiiL SmalIi Caitss Counts 
Act (IX or 1887) s 411 Act 3 

I L R 87 Mad 533 
See REQiaTBATioN Act 1908 S3 17 49 
I L R 45 Bom 8 
See BpEcino PEBronuAsex 
See Uhdkb IM^•ur^cE 

I L R 42 Calc 288 
See WoBKUAS s bbeaos or Contract 
Act (XIII or 18 9) as 2 and 3 

I L R 41 All 390 


hieach ol — 

See Limitation Act (IX or 1908) Arts 
97 AND 119 1 L R 45 Bom 955 

See Loss or Goons 

I L R 44 Calc 16 

hieach ot bs labouxei oi maistty— 

See JIadras Planters Labour Act (I 
or 1903) ss 24 35 

I L R 39 Mad 889 

breach of promise ol matnage — 

See Hindu Law I L R ^4 Rom 440 


— breach ot to deliver goods at a 

particular time— 

SeeCoNTRACTAoT(IXorl872) ss 39 65 
63 73 ^^,.1 L R 37 Mad 412 

— by bougl^^sold notes— 

See ABsimA'^ R 41 Calc 85 
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CONTRACT— confd 

by ni«nibvrs o! Hindu joint fnicily — 

Stt Hikdti Law — J onsT Family 

I L R 89 Boa 715 
C I F terms — 

See CoHrSACT C I F 

construction oi — 

Set Sale of Good'* 

I L B 43 Calc 305 
See Mobtgaqe I L R 44 Calc 542 
Counter piopo als do not cons- 
titute — 

Set EegiStbatiov Act 1908 as 17 Aieo 
49 1 L R 45 Bom 8 

for monthly deUvenes — 

See Sale of Gooes 

I L R 43 Calc 305 

implied contract to pay compound 

interest — 

See Banbebs I L R 44 Bom 474 

lUeg^tf of— 

See CoHTBACT Act (IX op 1872) as 
68 (8) AND 65 I L R 40 Bom 570 
— incapacity to mabe — 

See Hneotf Law— Mofoa 

I L R 88 Kad 166 
— — — ■ induced hy threat to commit sni 
cide— 

Set CoNTBACT Act (IX op 1872) as 10 
16 1 L R 41 Mad 33 

■ — ■ ■■ made belote 1886— 

See blALABAs Tenants Improtements 
Act (IIae Act 1 or 1900) 

1 L R 36 Mad 410 

— — made by telegram — 

See Cmi Procedube Code 1908 O 7b 
10 I L R 1 Lab 203 

Of pre-emption — 

See I*BE EMpnoN J L R 88 biad 114 

public pohey — 

See CoYTFAor Act 1672 a S3 

1 L R 44 Bom 6 

— recision ol — 

See Limitation Act (IX or 1008) Sch 
I AST 0^ I L R 37 Bom 158 
See Sale I L R 43 Calc "^0 

suit for specific performance ol — 

See Limitation \ct (IX op 1008) Sen I 
Apt 113 I L R 41 Wad 18 

to contribute to costs ol Utlgation — 

See CoNTBrnuTiON 1 Pal L J '201 

to pay money — 

y<« SrARRiiac 16 C IV Jf 447 

to aeii — 

See CoNTOACT roR Sale 

See CoNTiiACT Act (IX or 1872) ea 39 

cj c. “3 “iAVDTv 

I Ik R 38 Mad 178 


CONTRACT— eontd 

to sell — Could 

See IIiHDtJ Lai7 — Alienation 

I I R S8 Mad 1187 
See REaiSTBATioH Act 1877, as 3 17,40 
1 L R 85 Mad C3 

to sell goods without authority— 

See LnnTATioN Act (XV op 1877) Son 
II Arts 3G 115, 120 

I L B 88 Mad 275 

Risk Note ‘B — 

See Railway Coy 

I L R 45 Bom 1201 

— Signed by party personally — whether 

oral endcnce can show be contracted as agent — 
Set Evidence Act 1872 ss 91 and 92 
I L R 45 Bom 1243 

variation of — 

See Sale fob asbeafs of bbvekcb 

I L R 89 Calc 981 

void — 

See Nosrn Wbstbsk PnonxOES Peitt 
Act (XII of 1881) 

I L B 89 All 645 

Unconscionable bargain— 

See Landlord and Tenant (Misc } 

1 Pat L J 604 

1 — Construction of— Or 700 SOO 

tay texts to exijht hundred tone Words p/ deeertp 
tton and not of esttmatton^Warrantj/-^EgvxlaSle 
tetoff The piftintjfi onner of a stoolc of coal 
at Shalimar Depot agreed to eell to the defendant 
the entire stock at Sha/unar Depot or 700 800 
eay seven to eight hundred tons oi steam coal 
for immediate delivery The entire stock at 
Shabmar Depot m fact amounted to 460 tons 
only which the plaintiff duly delivered On a 
euit by the plaintiff for the price of the coal sold 
and delivered — Held that the words of 700 
600 say soTcn to eight hundred tons must bo 
construed to bo descriptive of the words entire 
stock and not merely words of estimation that 
the delivery of only 4b0 tons was a breach of tho 
contract by the plaintiff and that the defendants 
were entitled to set off ogainsttbeplaintilTsclaim 
the damages caused by such breacb Rally an J£E 
SnAMJEB t SUORROCS (1910) 

I L R 37 Calc 834 

2 Sale — Deposit — Tatlureof pur 

tha er to eomptele tonlraet~l endcr entitled to retavt 
depoiit riaintifl agreed to purchase 600 bales of 
cotton yam irozn defendants and to deposit 6 
rupees per bale as earnest money lie deposited 
fomewhat more than half of the earnest money 
ood (bcrea/terrcpudiated thecontfuct Held that 
ptamtiO was not entitled to recover that portion 
of tho earnest money which he had paid Culms r 
£/iiMon IIQ D 1} It" Hove v SmiM L P 27 
Ch D S9 Lx parte HarreU Jnre Pomell I L I 
10 Ch App SJ" and Jltefan Chand v I adha 
KtrlenDae I L It 10 AU 4S0 referred to 
itoefiANLALv Tas Delui Cloth and GrNrnAL 
BfitxsCosirANY (1010) I L R S3 All 166 

3 — Gull for damages for breach 

cl eoatzact la act applying rabway aleepcr* 
Recording to contract — Sp*ei/ealion of railway 
Lomf^n J at to dimensions and qual ty of tli'pers— 
Implied iforronly icAere eients had knoteted g 
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COVTBACT-^o*i i 
r/ fvrjiMt Jot vXkA Ihe tUrptrs vtrt 
iittpnlalum lhai j>i7$iing oj tUrptr* vag tahthtf 
nnnvfieiurtr a forty fo tontraet — *» 
ncA a tett—IfitvfctrTity cf tneant fttltn to male 
♦ ffj^i tonjorm teiih the conlratt— 1 aeeiiiy of 
tleeptfinot rdtallt Intbl«CA»cther«»pondentvaa 
the tran-fetee of contneU entered into by one Iyer 
(i) with tho ^fadni Eailvsy Company to tupply 
them with 1 vOO tlccpera and (ii) with tho ap 
pellania through their spents at Madras to pur 
chaeo from them 1 ,^00 deepers to enable him 
as be elated to the appellants agents to carry 
cot his contract with the Sladraa Eailway Com 
psny the basts of which was a epcciGcation of 
the Railway Company’s reijulrements m tho 
matters of dimensions and quality 1 he contract 
with the appellants through their agents was con 
tamed m letters which passed between the parties 
and was never embodi^ in a formal instnimeat 
In one of the letters wntten by the agents to Iyer 
It was stipulated that the passing of our Uool 
mem or Rangoon fnends the Bombay Bormah 
Trading Corporation (the appi^llants) t< as 
usual tmal as regards both measurement and 
quality On the transfer of the contracta to 
the respondent a formal agreement was drawn 
«p between bun and the Madras Itsilway Com 
psny and duly executed hy both and in it the 
desenption ef the sleepers to bo supplied was 
praetieally identical with that in the sp^iGcatlon 
of the lUilway Company sod the stipulation as to 
the pasiing of tbe sleepers was again insisted 
npon IQ the correspondence between tbe appellants 
agents and tbs respondent In a suit by tho 
respondent for daresgee in consequence of tho 
rc]ectloD by tbe I^ilway Company of a quantity 
of the sleepers as not being in aceordsnee with tho 
contract not fit for tho purpose for which they were 
required one of tbo questions raised was whether 
Iyer bad ever given a copy of the epccification of 
the Railway Company to the appellants agents 
and so made it the bi is of bu contract with tbo 
appellants As to this the first Court found that 
be did so and the Appellate Court came to a con 
trary coneluiion Iltll that it was unnecessary 
to decide the question firal because their Lord 
ships concurred with the opinion of the Court of 
Appeal that the evidenco showed that the spcci 
ficatinn m rely containel an enumeration oi tho 
qualities of a good sleeper usually insisted on hy 
railway autlionties a conUy Vecause the app< I 
lants having through tbcir ai,enta teen fully in 
formed of tbe purpo o for which Iier purchased tho 
sic pera fromtbem must be taken to haioimpliedly 
warranted that they were reasonably fit for that 
purpose and thirdl j because tbcir Lordships 
thought that a sleeper the qualities of vbtcb were 
inferior to those of a good sleeper os usuallv in 
silted onhy railway authorities could not well ho 
considered a sleeper of tho dimensions specified 
reasonably fit for use by tbe Madras Railway 
Company and the point was therefore irrelevant 
Another question was whether tbe main defence of 
the appellants that they had not contracted to 
supply the sleepers in accordance with tbe specifi 
cation of tho Pailway Company but according to 
the stipulation as to the passing of tbe sleepeia 
in the contract between themselves and Iyer which 
was confirmed by tbem on the trantfer of tbe con 
tract to the respondent was maintainable On 
this point the Courts below el o differed tbe first 
Court deciding in favour of the appellants and tho 
Court of appeal in favour of the respondent Jltli 
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that on (ho true consfrvcfion of (bo stipnlation as 
to passing it must Lave been contemplated Hat 
there was some standard with which those sleepers 
should be compared which at tbe lowest must have 
been tbe standard set up expressly or impliedly by 
(he contract between (he parties which was (he 
specification or at least the requirement that the 
sleepers were reasonably fit as sleepers of the 
(Umcnsions desenbed for use by tho Madras 
Railway Company so that the right conferred 
upon tbe appellants by the atipnlation amount 
ed merely to tbe right to determine by and through 
(be efcilicd and experienced persons whom they 
should necessarily employ for the purpose acting 
honestly and impartially according to the best 
ef their Judgment whether tho goods supplied 
were in conformity with (he requirements of (he 
contract under which they were so supplied Tbe 
real defence therefore rested upon the alleged fact 
that the sleepers were passed by tbe tw o expert 
persons employed for the parpose in tbe impartial 
exercise of their judgment They may have acted 
boneatly aa the first Court thought they did but 
the evidence showed that they never approached 
the qneation they bad to determine namely tbe 
eonfonnity of the sleepers supplied with tbe con 
tract under which they were supplied They 
merely determined that the sleejpem were fit to he 
sent out as tbe manufacture of tbsir employers 
and there »aa sot therefore any passing of tbe 
sfeepets within tbe meaning oi the contract 
BouaaT Bsbuao TitaDi>oCoKooBiTioK Limitzd 
1 Aoa ManoKED Kualeel SBiititx (1011) 

I L R 34 IJad 453 
4 ^ — . ■■ Sale o! goods — Goode sot 
appropnated — Hi tale power of in con 

tratt—iftotore of iamantt The plaintiffs con 
trseted to sell 750 tons of sugar at an agreed price 
for delivery m equal instalments from August to 
December 1010 under an agreement which eon 
tamed the following term The goods to be at 
tbe buyer s ri k and peril from tbe time of landing 
of the sugar until they be removed from jetty dock 
ghat or godown and should the bujers fad to take 
deliicry of the sugar the b Uers wilt liavo the 
option of re selling the same m the open market 
by private sale or by publi auction and hold the 
buyers re&powsibte for all consequence The 
defendants failed to take delivery of tons under 
the August shipment The goods remained m 
bulL and were never a certained or even appro 
|iriated for the purposes of the agretnicnt After 
notice to the defendants tho plaintiffs purported 
to dispioso of the goods under the power of re ale 
provided in tho agreement and brought an action 
for tho recovery of domsges estimated on the basis 
of such re sale IftM tl at as the goods had not 
been aFcertamed or even appropriated for purj o es 
of the agreement they did not come witbm the 
power of re sale as frsmed and the re sale 
was inoperative as a method of measuring dam 
sges iloU Schulte d Co v Lvrhmt Chand I 
L J 25 Calc vOS distinguished £in-(,U A 
power of re sale in a contract can be so tramed 
os to opierate on goods even before appropriation. 
Ins much as tbe claim for damages was based on 
re sale in the circumstances of the case no decree 
could be made for damages on tbe basis of tbe 
difference between the contract and market rates. 
AwornxiA A Co e Sassov A Co (IPI**) 

I L R £6 Cfile 68 
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S — CtAcnanl tn 

deed to ditcTioTge a d^t due to a third paThf~Sutt 
jor compiTisatton for hreoeh — Actual damaqt wo< 
neceesary to support smt — Cause of action — lAtntta 
Uon Act fZF of 1877) icA II Art 116 On 
a sale of innaoTeable property the -vendees cove 
nanted with the vendors to pav a certain aam of 
money on account of a mortgage debt due by the 
vendors They did not pay in accordanee with 
the covenant and the mortgagee thereulioii 
brought a suit upon hia mortgago and obtained 
a decree Held on suit by the vendors for com 
pensation for breach of the covenant that it was 
not necessary that the vendors should have Buffered 
any loss before thev could bring their amt and 
that as no time was apeeified m the sale deed 
for the payment of the mortgage money limitation 
began to run from the date of the execution of the 
deed LelKbndoe v Mutton 2 H d. Ad 772 
Carr v Roberts 5 B A Ad 78 Loosemore v 
Radford 9 M A W 657 AaWoujji v Zngamrff* 

2 li 5 Eieh D 230 Varaiinga Tevar v Aruna 
chalan Chttli I L B 23 iil Faghunath 

Ratv Brijmohan Stngh AH WeeflyNoles 1901 14 
Kumar Nath Bhattacharje* ▼ 27obo Bhuitacharjee 
I I B 26 Calc 2il and Battler/ v ratdln^' 3 
Born b AU 228 22 R R 390 referred to 
RarnruBAR Rxr v Jatj Paj (1912) 

I L R 34 AU 429 

g Return of goods not up to sam 

plo — PureRa*erncl hound to return goods to vendor 
when goods sent to a purchaser profesrcdly in 
ezecntion of a contract of sale are not of the und 
which the vendor bad agreed to supply it is not 
the duty of the purchaser to see that such goods 
are letuined to the veodor it is enough if he 
gives notice to the vendor that the goods are lying 
at the place to which thev were sent at the vendor a 
risk, Ormoldby v Wells I B 10 O P 391 
followed Phaoou htAL V Badu Lit, (1913) 

I L R 35 All S2S 

6(a) — Goods supplied for special 

purpose — Appellants agreed to eupply C 
sleepers for the Railway and therefore implied by 
warrants that their supplies would be good for 
tbatripurpose — ^They were rejected as unfit for 
the purpose — ^Appellants relied on a stipulation 
m the contract to the effect that the passing 
of the sleepers by themselvea would be finaf both 
aq regards measurement and quahty Held that 
this did not mean that they were entitled to dclirtr 
sleepers not up to warraoty — They had to employ 
elcilled and impartial pe^le to Bay whether f’ — 
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mduced the plamtiffa* agent to allow the paddy 
to be shipped to Pangoon in boats belonging to 
the second defendant Company in the name of 
tbefirstdefendant aa shipper Eleven boatloads 
m all were seat m respect of eight of which the first 
defendant paid the money to the plaintiffs nominee 
at Rangoon. In respect of the cargoes of the last 
three boats the agent of the fir t defendant endorsed 
and delivered to the plaintiffs what purported to 
be mate a receipts for the cargoes loaded The 
first defendant sold the cargoaa, obtained delivery 
of the paddy &om,the defendant Company without 
producing the mate s receipts which the Company’s 
agents had given for the paddy and delivered the 
paddy to the pnrehasers paying nothing to the 
plaintifftw In a suit against the first defendant 
for the amount due for advances and against the 
defendant Company for damages for that arnonut 
on the ground that the Company s agents had 
delivered the paddy to the first defendant without 
production by him of the mate s receipts and that 
theit doing so was in breach of a represf-ntation 
which the Company made to the public by a 
printed Rate Cmcular or Notice and by their 
usnol course of busmeas that debvefv of cargo 
earned by the Company’s boats would only be 
made to persons holding mates receipts for the 
cargo Held (affirming the decision of the Chief 
Court of Lower Banna) that the receipt was not 
bill of lading nor a mates receipt and not a 
negotiable instrument nor was it a document 
lauing witbm s 137 ol the Transfer of PiopM^ 
Act (ly o! 1882) and therefore not a negotiable 
doemnent in the B^nse of that section Jt was 
merely a simple ordinary receipt for goods and 
not a docoment of title upon the transfer of woiea 
the goods passed- Held also that the eJanso m 
the defendant Oompanv s cirenlat that ‘ mate e 
receipte must be given up before discharge is 
allowed to commenoe, or m the event of the mate s 
receipt not having come to band, the Company a 
usual guarantee must be signed merely set forth 
a mode m which in condncting their own business, 
the ^mpanv would protect themselves in the 
couree of their trade but did not constitute on 
obbgation upon which the plaintiffs were entitled 
to foond any Lability on the port of the Company 
if the cUu-e was not strictly complied with There 
was Iberctoic no document constituting » contract, 
and no course of business from which a contract 
could be inferred between the plaintiffs and the 
defendant Company Nor was there any failure 
of dntv on the part of the Oompanv in uchvenng 
tho goods without production of the mate s receipt 
by reason of the knowledge that the plaintiffs had 


supplies informed witliTthcir warranty To* ^bu ^VaiwtThe'slupVr beca^ the evidence 
EoaMT BmiliB roiiHSO CoarosATio-. Lib r th.t thr.o rJghU h.d been lh« 


Aqa hlAnoMED K wat-w t. SnmAzSB 

15 C W N 981 

7 — ' Carriage of goods on inlands 

waters — o/ Louvr Jlurnui — Pecerpt for goods 

shipped on cargo boats jdvtng on rinr /rrotrodify— 
^o-called male s teeeipla rol negotia7 le document* 
nor doeuTnmtj o) tttl»~7ran*)eT of Properly let 
(f I ©/ 18S2} * 13" — Rate Circular nsved by ship 
et mer * — /lilirery by them of cargo tnllScut jirodne 
I on of mates rtcrip/ — TtaUlily of Shipping font 
’ plaintiffs (appcffwits) advanced money 


subject of negotiation and Bcttlement which re 
salted in the plamtiffa consenting to the goods 
being forwarded in the name of the first defendant, 
to whom they were therefore rightly dchvored. 
NATCitxArrA OnrtTT t IniuwADOr Iborrtx-A 
CouFAKT (1913) 1 L. B 41 Calc 670 

8 Illegality — Promissory note 

executed for compouniimg a charge of grievous 
hurl If valid — 2 roeltce— /’rewion— <7rotindj of inter 
ference— Moral as opjosed to legal jutlice—Mere 
errors of procedure or technical djecti tVbere 


^*u*wi.®'** under »n atcrocment by a promUs^^note was executed as consMerollon 

whKb the monr} was to be cmploved In purehas for compoundin'* a chargo of grievous hurt against 
rw., to bo stored in tho yUmtiffs godown at a peretm who had died rrovrons to tho eoinpl*int 
i^nc^and thenco to bo taUn to lUngoon for UtU that, as the offence could not l»o comnouniej 

incat^tof the fxwt defecUnt at iJounggyf except with the consent of the person to whom th^ 
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pnfTO'i* hnrt TTM the «CT«jnfnt to peiy 

laonfT fTidmcfd br the promi sory not* wm 
illep*! tnd the rromi*«oi7 note tras eon!«oonM»tt\ 
nnrnforcoalle no fact that the complainant 
may hare a ripht to cHim damawa far the injnry 
cia«cd to the deceased iroullmahe no difference 
tndesa jnch njht had been act up and rroTcd 
Tlie High Court u a Court of Iterision naa no 
jy Tcr to consider justice apart from auch justice as 
the law rccoffaisea. S*fdh Biil^ r 

//•ajos, S ir ^ 41"' wfcTTcd to Mottai r 
Tiu'TarrA (1014) I L R 37 Had 385 

9 hliaot’i nghta over property 

pnrehn cd for hU benefit — hj maternal nnefe — Sole 
o/ eneh property Ij JatKfr tnmM tVhere certain 
immOTCsble property was purchased for the benefit 
of a minor by his maternal ancle end was tnb 
acqacntlr eotd by the minor i fattier as If it bo 
longed to the ]oint family of which himself and the 
minor were memhera lltU In a amt by tho 
minor after atlomins majority to rreorer tho 
property from the alienee that the sale for tho 
benefit of th* minor was rabd, and he was entitled 
to recOTcr Kvll>x Fanditkan t 1 atwyi Secant 
Apj>eal ho jjf of 1009 followed. Kitmla ProMtd 
T Shea Gofal I Jt. P SB Alt 34"' C/l/af Jlrti t 
G auri Shanlar S Alt L J 670 and Meghan 
JhAt T Pfan SmpA I L P 30 All 63 refcrreil 
to The essential fact which rendcra roid a traniac 
turn hy a minor la that some agreement by tbe 
niaor is oeeeeaarily an esaential part of the tranaae 
boo. Dot when a contract by the minor la not a 
noeeaaaiy condition for upholding his nsht in 
mperty hii right iheuld be oaintaioed vohon 
^Aee T Dharmada* Cheat I L It 30 Cate S39 
>aralo((i Aaroyoso CAeHy ▼ Lagahnga Chettj 
I L. P v3 Mad 312 referred to Mtr^ t 
Penwai. (1014) I L R 37 fifad 390 

10 - Earnest money forfeited— 
dazna^ei for breach «/ contract — oiecrtaismeni of— 

depntttof forfeiture of-^rtUl for forfeiUd aaiaunt 
Where a person deposits a certain amount as car 
nest-money for the due performance by him of his 
part of the contract under wluch ho agrees to pay ~ 
the other party a certain sum but breaks tho con 
trar-t thereafter the other party who becomes 
entitled to retain the deposit as forfeited under tbe 
terms of the contract must in a suit br him for 
damages for the breach of contract glee credit 
for the amount retained as forfeited and can only 
recoTer the difference between tho actual toss sns 
tamed and the amount of tho forfeited deposit 
Oeienden y Ilenlff 2 E B di B 4S5 * e 27 
I J Q B 301 followed. Veuobb Talok 
DOABD V GOPAtiSWAMl Naibit (19U) 

I L R 38 filad. 801 

11 Breach of con t r a c t — 

A'taehment of flainhff'a property in coneeguenee — 
IligU of «uit u>ithoyt actual damage Tbo defen 
dant baying agreed with the plaintiff as one 
of the terms of a compromise of a amt in 
forma pauperts to pay part of the Court fee if 
subsequently levied and haying faded to do so in 
consequence of winch thd plamtilTa properties were 
attached Held that on the defendant s failure to 
pay the plaintiff according to his contract l!to 
plaintiff was entitled to sue at once and recorer 
substantial damages ItAUAU^aATiiuBAirAR t 
UvwAiiALAi Acm (1914) I L R 03 Mad. 791 

12 Priority of — Vo right of 

lull on the eonirael generalli/ A mortgaged hia 
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lands to B part of the consideration therefor 
being li • promi o to discharge a debt of ^ to (7 
nett that O who was a stranger to the contract 
cannot sue B for the payment of Ins debt without 
joining t as a party Per curiam Tho following 
ai» aome of the circumstancea under wbch a 
stranger to a contract can sue the promisor — 
(n) the creation of a trust in fayoiir of the plaintiff 
m reapeet of the amount sued for but a direction 
to pay as m the present esse does not of itself 
create an express or coastructive trust owing to 
the ab«enco of tho elements necessary to constitute 
a tmet (5) the creation of a charge on immoreable 
property by tbe promisor or allocation by the 
promisor of the speeifio money in suit m favour 
of tho plaintiff (e) the creation of a settlement 
on marnage in which tbe plaintiff mav be beneGci 
ally entitled as proyidcd by t 23 of tho Speoifio 
Relief Act and (i) estoppel as against the pro 
misor owing to transactions between the plaintiff 
and the promisor ATArmjo Muhammad Ahan 
r ^tiMini Brgam I L 11 33 Alt 410 and Dh 
nnratR y Jtamaaadhan 17 C W E 1143 dis 
tingnisbed iaT7Aiuu Fillax r SowyiTATcru 
Taraqak (1913) I t r S8 Mad 753 

13 Pmlty ol con 

tract — of fAird parlies to sue on eotemmC m 
feiue Whero on a lease of certain muafi land 
thft leasees undertook as between tbemselres and 
their feasor to be responsible for the payment to 
tbe samindars of certain anas which tbe muafidar 
sras primarily bound to pay JJtId that the 
zanubdara conld not enforce this coventat hy aalt 
against the lossees ATAirijs Muhammad Khan t 
ifMOiat Begam I L It 32 AH 410 Toueht y 
TAe 3/«(ropeIiI<in Baihray tTarehauaing Company 
L K $ Ch App $71 and DeAnaraj^n BitU v 
CAuntfof OhoH I L R 41 Cah 137 distinguished 
lU'tQiL Say r Moniutui) HtrSAOt (1814) 

I L R 37 All 116 

14 .. — Stranger'* right of 

mil on-— Family leHlemenl — Trust — Proviaion ftw 
nupluiU of plaintiff a daughter of the family — Her 
nghl of luit though not a party to lAs eoalnzcf A 
person though not a party to a contract can sue to 
enforce the terms thereof if it be a family settle 
ment by which some provisiou is made for huh or 
her as » member of the family (e a ) for maintenance 
or marriage though the eame is not made a charge 
upon tho family properties tswararn Pillai y 
Taregan 2S Mai L J 127 distinguished. If the 
contract coastitutes by its terms a trust in fayour 
of the plaintiff a stranger to tho contract a suit 
to enforce such trust is beyond the cognisance 
of a Court of Small Causes Stodababaja Aiyas 
OAB V liAZSIDnAAniAI. (1914) 

I L R 38 M&d 783 

15 Interpretation of— Contracts 

should bo interpreted by th mselres and it is 
improper to interpret one contract by referent e to 
another because thiy mav seem to differ very 
little as ft may result in identifying contracts 
which are wholly different Gobboyr Ateioom It 
L & 17 Cafe 449 distinguished. 5bufAu>ef/y 

BowfifcA L R 1C P D 374 followed. Patibasi 
BAHBuxes KAifBiNAnaA Co Ln (1015) 

19 C W N €23 
I L R 42 Calc 1050 
Snecifle p rfortaane^ and 
"^elUgrd not proved but another 
fauna lor epteifie pcr/orpiorce or 
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iamagt tf het The ptmciple upon wlueh the &Ktrt 
refuses specific performaDco of a contract net the 
subject matter of the suit iscqnall; opphcaUeto 
tho claim for damages for breach of that contract. 
The principle on which damages ore decreed in a 
smt for specific performance considered Nn. 
KAJTTA Rax CoAtminjiK v Laxjt Mobas Bakebjeb 


(1916) 19 C W K 933 

17 Arbitration— Calcnlia Baled 


Jute Association’s contract — SffecioJ elavae ton 
tainiriQ home ffvaraniee — .4r&«(rci(ion tn London bei 
ueen Cakutla purchaser and London jrarchaaer 
uhelhtr binding on Calcutta aellcr R I> 6. Co ft 
firm carrying on business in Calcutta os balers of 
jnte sold 500 bales of jnto to R D 8 J. Co for 
shipment to London. Tho contract contained a 
clause m writing known in the export trade as & 
Home Guarantee that » a danse by which the 
Calcutta seller goaranteed the weight condition and 
quality at the port o! dcalination. £ D S. £. Co 
sold jnto to a London buyer who daimed no 
allowance for inferiority of quality and upon an 
arbitration m London an award was given against 
ED8 &CdRDA.Co brought this *mt in 
Calcutta against E D & A. Co to recover the price 
of the 500 bales of jute F 1) S A. Co contended 
that they were not bable on the ground that under 
tins terms of tho contract R D AiOo had gnaranto 
ed the condition and qoaiity of thegoods at tha port 
of destination that by the award tho goods had 
been invoiced back to the selleis aou that in 
terms of the contract P D A. Co were boond by 
the award Held that the clausa in wcitiag that 
18 to say the home guarantee does not mean that 
ft London award m a submission by the Calcutta 
purobeser and tbo l^ondon porchaser m accordance 
with the rules and condicioas of the Loudon 
Association contract of lOl A would be brndiDE la » 
dispute botn sen the Calcutta seller and the Calcutta 
buyer To make such an award binding upon a 
total stranger to the London submission there 
should bo a clear and unambiguous agrceiaent to 
that cSect Held oJso that althougli it moy be 
correctlj contended that any dispute about q^uality 
between the Calcutta »eller and tho Calcutta 
buyer may be \alidiy referred to arbitration m 
London in accordance to that clause tho mctning 
of the clause cannot be extended so as to make an 
award between the Calcutta piuchaser and tbo 
London purciiaser binding upon the Calcut^ 
8 Uer Bam Dorr RAMaiS8 E> Dass t E P 
Sassoov K Co (191CJ 1 L P 43 Cnle /7 

18 Trafflckias m oSces—O^oBf 

coirapfton — ConfrocJ jor return of tnoneg paid to 
A<i«r to secure appointment aa peon—ouit to 
enforce such cant act tnainlatnabiliiy of~FiihliC 
policy — Contract Act (JS of 3872) as 23 05 Tbo 
sale of a recommendation nommatjon or loBuesco 
la procuring a public office is illegal and void, lor 
trafficking in officca would inevitably tend to 
official corruption and the Court will not assist 
a party who has entered into a contract tainted 
by moral turpitude both sides being parftcepa 
triminis tn pan d licto Tappenden v Randall 
2 Ros d, P 407 6 Ii R 602 foUowed. A suit to 
enforce a contract for the return of moner paidtoa 
A aril* to secure an appointment aa a Distnct Coort 
peon for the plsistiSs son is not maintainable 
ifat T Aanm Aoj^ar I L R JO Bon ISS 
referred to PicAaAtiKy v Aarayanappo 2 Mad H 
C R 233 dsGu^sed and diatingushcd buck on 
agreement M void oh initio its object being opposed 
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to public policy withia the meaning of a S3 of the 
Indian Contract Act while s C5 thereof apphes to 
an agreement aulaeguenlly {») found to be void 
(tt) or made void by euperveaing circomstaLncea. 
HalaAt Las v Ladu Las J C L J ZOJ and 
Gulalehand v Fvl Bat J L B 3$ Bom. 412 con 
sidcred inapphcable. Lsntr Coacebax t Rms 
LAI Bo3s (1916) 1 L R 43 Calc 115 

19 Part perfotmaace — eqwtabU 

doefrtne of tf may 6e tntolid £y stranger io—Bthn 
guuAmemt of share ta tenure texthoui regtsleted deed 
hut for eonstierationhy purchaser ordofposseaaumto 
person tn po*sts*ion — Remand order scope of 
Where a permanent tenure having been sold in 
execution of a decree for rent obtained ogainst 
0 the qncstioQ was whether C at the data of th9 
sale hao a subsisting interest m the tenure so 
that (if he hsd) certsin under tenures held by G 
were not touched by tho sole and it appeared that 
0 having acquired a share in tbo tenure at an eie 
ctttion sale had subsequently for consideration 
lehrtquishsd the share to G who was and continued 
in possesaion bat no conveysnee was executed to 
give effect to this transaction Held (m a suit by 
tho purchaser at tho rent salo to eject G) that 
though ft mere admission or disclaimer cannot 
onerato to pass title to property where b convCT 
anco is required ntider the law to transfer title 
hero O could have sued C for specific perf^anew 
of tho contract and O could have snwesifdly re 
eisted a suit to recover powession by O lo/i or 
to .pplu.uon of tb. «i».tolo 
performance G was precludcd^m «et«ing up wy 
Ttlo against Q and hsd no sobsuting 
share at tho date of the rent suit 
dale L R SICA L P PucMa/alr RumB^n 
Lai 18C W H 4i$ and Voliamwed iltm ▼ 
dghore Lumar Go7vyw?i L P 42 1 A 1 •* 

4.. Gale 801 relied on JadtinafA F«Mar v An? 
LalPoddar 4 C J J •‘S s c 10 C ^ ^ 
Oodey Koowur r Ladoo 13 Sloo I A 68S and 
LharomCAandBaidr 16 C L Jts6 

distinguished Held further that the 
though no party to the contract wm entitled to 
invoke the aid ol this doctnno in the same way as a 
creditor could m respect of contract of purchase 
made by his debtor with a Btrongcr That a re 
m^d order by the High Court directing a -trial 
upon the issue whether C hod a subsisting 
m the propertj covered an enquiry as to wh&tAW 
C had lost bis interest in tho propwty by the 
operation of the equitsble doctrine of part per 
formance Khaoendba Nath i. 

SOVATOS OUHA (1916) 20 C W-N 149 

2^ — — — Bond signed by 

dclendnnt only 8°^ «fi»steced-Y^^t ^ 

ctin,tr»ctmwTitin„mtlu3 cojntiy dore not necM 

saiily imply that tho document must be signed^ 
“«r toteto J *■' 

Kama JbU A B 66 RamasamiChettir SeUa 
ncdaChelU I Mod L ^ 

Runyo Bchary I L P 3SCale CtJ * » ^ 

A 628 Ambalajant Pandrama r \ f 

R 10 Mod 52 Aotepprtv I Zrminifar / A 
R 2S Mad SO Zcmi^ar of l i 
StayeMaragana I L R 25 Mad SS7 an 
ATotoppav \mLala&aranmhamKa'du iJMa^ 

J 125 referred to CiiEX^iniQo 
t Bakoa Bciiabi Set (1915) .J C W « 

e Wha-t conrfi'ufes-G'o'^f'^'®’"'* 

» rale l<r itt »» 
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ef frnpfrl/ em foyihlon tj Jttr lm»g 

tnl^ I/? y*romv*of t/nfil )(T dtfxtl — Atttj4infr hj 
and f^rformanct o] condtiion — i^uit oyatml 
firt cl p^niw lo TCforr villijt jnith rt for 
ffuntiff fy TtU litr n trral !t/ nri rhtlllf** iani — 
Ltmtiai on — rrprcsent/ili n — 1 metiee of 7rt«y 

Covrfit — Grnrt of fprt nl I art la troropjcoL 
'Hiis •ppcftl u&«p out of a suit brought b\ Iho 
apptUanl for poMp*. ion of a Tillage call«l Krpadi 
vhicb Lad Iwlon-’pd to her creat aunt a wealthy 
child]e<t anf widowrd 1 am an I to which on her 
death in 180'' the three defendanta had m Iitiga 
ticn between themwleea been declared to bo 
entitled in equal aharca aa her heira. The appellant 
had been brought up br the Pam from an early 
age and had bred with her until ISSd when she 
waa married and then the Pani being anxioua that 
the appellant ahould not leave her offered (araongat 
other thinga) to laaLo ample proruion foe her by 
the pureliase of immoveable property in eonaider 
ation that ahe and her huaban 1 would continue to 
reside with her Thia thej did until 1S93 during 
whieh time the Ram purchased two email pro 
pertiee in her own name and transferred them after 
a time to the appellant In 1893 the Rani pur 
chased I epudi in her oivn name though 

making no concealment of her intention 
that the appellant was CTentuaJIy to have it but 
the Pam a delay m transferring it to her cau c<l 
unplcawuilnes. ant the appellant a husband left 
and went to hia own home Negotiation took 
place and evcntuallv the Pam on 12th October 
18 j 3 wrote to the appellant a letter m which ahe 
said Pepndi waa purchased for you alone. I 
ehall retain it under me ao long aa 1 am alive and 
afterwards convey it to jou j ourself TIscnce 
forth the appellant and her husband lived with the 
r am until her death Held (reversing the deciiton 
of the High Court) that the letter was not mereli 
an cxpre« ion of intention but a conditional pro 
mise by (he Pam and the promise was acceited 
and tb condition performed by the appellant and 
her husband and there waa accordiagly a com 
picte contract between the parties Jlaumrll s 
Uedjee 4 U L C 1030 Maddiron v Aldtreon 
L 1 8 A C 4G7 and Jordan v Monty 5 U J 
C ISo referred to and di cussed Uttd also that 
til Pams dying declaration constituted a re 
affirmation and confirmation of the contract 
tb true e^ect of the language being to declare that 
Repudi was already the appellant a and that the 
Pam knew an oral bequest to be unnccessarj 
Irom such a contract it was not ojien for those 
representing the Pam or her estate to resile from 
or fail to perform the obligation to deliver posses 
BJon of the vidagB to tho appellant eucb posses 
aion to take effect from the Pams death The 
cause of action in the suit waa on a ground common 
to all the defendants The third defendant did 
not appeal from either of the decree acainst him 
in the District Court and m the High Court lie 
wan however in each case made a respondent by 
another defendant who appealed On the present 
appeal by the plaintiff to the Privy Council, the 
Judicial Committee granted tho application of 
the third defendant to bo made a respondent and m 
that capacity granted him special leave (o bnng a 
cross appeal notwithstanding that his right of 
appeal to Ills ilajesty in Council had then become 
barred by the Limitation Act Ve^kayyajhia 
Raor ArrARAO(igiG) I L R 39 Mad 509 

21 Carnage ol goods by rail— 

Risk note— L»o5ifi/y o/ eompany for goodt con 
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ttyned on a ritl note — rurden of proof RLero goods 
•re tmoked for carnage by railway under n risk 
note and are lost in transit it lies upon the con 
signor claiming damages against the railway 
company lo ahow that the loss was occasioned 
ly the theft or wilful neglect of tlio company a 
aerranta. Sheobaral Ian y The Bengai and 
\orth ii Mfern PoifiiYiy Company JO (7 It A 
C6 referred to Bengal and horth llcrfern lla\l 
tray Company v Jla]t Uvlsaddi 7 All L J 833 
dutinguisbed L.ast Isdia> Pailwat Cositaky 
t Nathmal REHAiti Lai, (1017) 

I L F 39 All 418 

22 Damages ol a lre»ch — Custom 

o! the Rombay Silver Market— iSAro/7r oelenatble 
buyers and teller! — Shrofft acUng for ovU%de 
pttttetpala u«rk either for Laeeh* of for palli adat 
taeehi adat dulinynitSed from palXt adat—-Prin 
etpat of laeehi adalia may tue <n Ais oicn name- 
for damage or breach of contract utthovt impfsadin^ 
Me Lactfa adatia On the 13th of July 1914 the 
plaintiff a merchant m the name of Ins tachha 
adatia and agent 11 and acting by his broker B 
entered into a contract whereby 11 agreed to 
buy and the defendants to sell SO bars of silver at- 
Ra 75 5 0 per 100 tolas for tho ensuing Shravan 
• e. August luu/a The contract was entered into 
subject to tho rules of tho Panch ShroS Assooiation 
whereby it was tho duty of the defendanta to 
tender a delivery order by tho 12tb of August 
1914 On tho loth of August the plamtiS ten*- 
dered to 11 (he price of bars and on the 11th H 
asked for a delivery order The defendants 
laded to give a delivery order by the 12th Augast,. 
The plaintiS thercopon sued the defendants 
without making 11 a party for damages foi breach 
of contract at tho rate of Rs 3 3 0 per 100 tolas 
which was the difference in price between the 
contract rate and the rate prevailing m the market 
on the 13th of August Ibe defendaots pleaded 
a custom of the silver market whereby the selling 
Shroffs were not personally liable to tho principal 
of the buying adatia Ihe defendants without 
prejudice further stated that the rate ol Rs "6 12 0 
tuu t be taken to be the highest buying and selling 
rate with reference to which damages could be 
assessed as tho bhroSa at a special meeting held 
on the lOlh Augii t lOU resohed that where 
a party was not able to give delivery silver bars 
could be bought and sold at Rs 7U 12 0 Held 
(i) that tho evutence called by the defendants 
fell f r short of proving the custom alleged (ii) 
that if at the date of breach damages were recoier 
able by tho usual and rccogiuscd measure it did 
not matter whether tho adatia or the principal 
sued (ill) that the ordinary law of principal and 
agent applied and tho plamtifi was entitled under 
the contract to claim the difference in price between 
the contract rate and tho market rate at the time 
of breach It was not disputed at the trial that 
» custom of the Bombay Silver Marker lor forward 
contracts was that only Shroffs were the ostensible 
buyers and sellers though Shroffs might have sod- 
often did have outside pnocipals for whom they 
were acting Tho Shroffs when actmg lor prin-- 
cipaH worked sometimes for loccAi adat and some 
times for poll-t adat In tho esse of lacehi adat 
the adatia Shroff guaranteed the performance of 
the contract to the other Shroff but did not 
gnarantee its performance to bis own principaL 
In the case of palti adat the adatut Shroff who then 
acted for a high mission was habto as a 
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pnocipal both to his own employer and to the other 
SliroS AuaAnAM E J Abrahau i Sarttpohand 
< 1917) I li K 42 Bom 224 

23 Damages for Breach alter 

outbreaL ol war — to supplt/ enemy rjoods owl of stock 
tn a parUciilar shp — Royal Proclan ation porhibtUny 
contra t as illegal effect of — Capture and eandemna 
tton of steamer and goods ly Prize Court effect of 
on coTilracf — Pureluiee of goods from Prize Court hy 
defendant and bringing goods to place of performance 
by other steamers effect of — Contract to supply 
goods of a certain description and qualUj — Supply 
of inferior goods effect of A contract made on 
the 25th August 1014 after the outbreak of war 
\Mth Germiny on the 4th August 1911 tosopply 
German dyes expected to arrive by certain ateamera 
beheved to have started on their voyage from 
Germanv before the war is unenforceable if under 
the contract the defendant wa^ not to be liable m 
case of non arrival of the steamers at certain 
ports on account of the state of war and theship and 
the dyes therein were as a fact seized during the 
voyage and condemned as prize hy a Prize Court 
Beld further (o) that the eSect of the Poyal 
Proclamation of 9th Septemhor 1911 prohibiting 
trading with the enemy and in enemy goods as 
illegal was to reader the further performance of 
the contract illegal and to put an end to the con 
tract (&} that the eondemnation of the goods by 
the Pzizo Court related back to the date of seizure 
and divested the owners of the goods as from the 
date of seizure (e) that the fact that the defendants 
for their osm oonvemenco bought the go^s from 
the Prize Court and brought them to the place of 
performance is immaterial as the goo^ ceased 
to be goods consigned to the defendants and 
<d) that a contract to supply dyes of 40 per cent 
strength on arrival of certain steamers is not 
enforceable when the steamers arrive with dyes 
of inferior description and quality v*— 16 per 
cent strength Ha’e v ifaiwon 27 T J C P 
189 distinguished Arnhald Karherg Co v 
Bly*he Green Jourdain A Go [1916] 1KB 49% 
The Odessa \1916i] A O 153 and The Zamora 
2 A C 77 followed Abdul Razacc t 
Kkardi Row (1917) I L R 41 Mad 225 

24 Damages for Breach of pro 

mise to marry — parlies being Konkani Mahomedan 

SUM for damages for 6r«acA of promise to mam/ as 

under English law not matniaiTidble under Mahome 
dan law Under Mahomedan law in a suit for 
breach of promise to marrv the plaintiff cannot 
recover the damages peculiar to an action lor 
breach of promise under the English law The 
action under the I nghsh law though based upon 
the hypothesis of a broken contract is attended 
with some of the^apecial consequences of a 
personal wrong and damages may be given of 
a vindictive and uncertain kind not merely 
tto repay the plaintiff for temporal loss but to 
punish the defendant in an exemplaiy manner 
This anomaly should not be introduced in the 
case of Mahomedana whose views of the rela 
tionship of the mamed parties to one another 
are so different to those of persona governed by 
the English law Abdul Razak t Mahobeed 
nussEiK (1916) I L R 42 Bom 499 

26 By certificated guardian on 

behalf of minor with Courts leave — Specific 
performance Mhere a guardian of minors appoint 
el by Court with the Courts eanetion a<weed 


CONTRACT— con/if 

to sell the mmor’a property to A at a price 
which was above that fixed by the Court Held 
that n suit by A for specific performance ofdhe 
contract was maintainablo Iwatuitvessa Bibi t 
jartASi Natk Sa&kar (1917) 22 C W N 477 

26 Privity of — Agreement betuecn 

vendor and purchaser that the latter uill pay the 
former’* debt to a third person out of constderahon 
money retained With him if may he enforced by 
tendor’* creditor The first two defendants hor 
rowed on a promissory note a sum of money from 
the plamtiff they thereafter transferred their 
properties to the third defendant who executed 
an agreement in favour of his vendors expressly 
nndertakmg to pay to the plaintiff his dues out of 
the consideration money retained in his tisn^ 
The plaintiff sued his debtors as also the third 
defendant for hiA money Held that the plamtiff 
was entitled to enforce the agreement made 
between the third defendant and his vendors 
The pnnciple underlying the decision in Debnarain 
DuUa V Ramsadhan Slandal I L P H Calc 
137 s c 17 C W R 1143 applied to the ease 
and tho distinction that the arrangement Mtween 
the first two defendants and third defendant 
was never brought tb the notice of tho plainUB 
was not material Dwabba Nath Ash t Fbita 
H»™ MiLn (1016) 22 C W N 279 

Third party* 

righl to sue on— Limitation Act (IX of ISOS) * ^ 
alu 62 m and llSSuMfor rent by the thi^ 
parly to contract— Date from irAicA ^*”iitation 
Xegins ContTsry to bis undertaking ^ 

p«or kanam and to collect and pay 
amara of rent due by the hanamdar %rnellAni^ar 
S»ed Im rights and liabilities “ 

3to htnamdar by the registered deed n 
1909 without the knowledge o^thejrnm* and thus 
enabled the kanamdar to continue “ P°f 
for a further period Thejenmv who came to 
know of the aengnment m 1912 at once 
It demanded aiteare of rent from the 
and brought the suit in 1913 against the Aanamdor 
and the mellanamdar for all the rent due dunng the 

periods of the iowam end the mefAanam ^Id by 

Walus a J and KumaraswaaU Sastpixae J 

(Bakbwell j dissenting) that (“) 

entitled to recover horn the ianamdaf the 

of rent as moneys had and received to the p^mtiff s 

use and that the suit was not 

by reason of Art 62 and s 18 of the Eimitation 

Act Per Wallis CJ Babewell J Xbe 

yearn, was not entitled to sue on the ^si^men^ 

which he was not a party 

Sawthtiab j The jenmi was entitled to sue ou 

It Jamna Das v Ram iutar PandelLll^* 

AU 63 aadTweddlev Atkinson 30 ^ t 

other cases considered Irri 

Dhabman Achak (1917) I L P 41 Mad 48» 

28 Stranger^ a con 

tract uAeft can sue — Pniity of ^’OrMract— cre^ 
tion of trustee and cestui gue trust when 
Covenant between assignor and assignee ^ , 

stranger can enforce it-Part payment eff^t^J 
B demised on the 8th October 1910 “■ certain 
zemmdaiy to H lot a term of 

yearly rent of Ka 10 000 ^ Ction 
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rmL On the Iflh IVtcinWr 1910 II niortFa/tMl 
to K (id contideration of » turn of It* lOUOO 
doe to K from //) th® *nm» payeHo to him under 
tbo dcmiwj of tl e tilli October 1910 A ub* put 
into powj lon of the dctni ed jrtmirr* on tl»e 
2Cth January 1910 Ilj an Indenture dated 23rd 
January I'*!! 11 aMipriwl to \ all arrtara of 

rent payalle to him ly ^ for three years and 
(al 0 all other moneys payable to him) under the 
said dfmi.es of 8th October 1910 Dy the aaid 
indenture N cOTcnnnted with II that he would 
foy the said sum of lls 10 000 with alt intertsts 
and co»ts due to K from H under the Tojd mort 
page dated ICth December 1910 and would Icep 
11 indemniSed apamit the fame On tbo 23rd 
Starch 1911 ^ m pursuance of tl is eotenaot 

paid to A a sum of Pa C 000 K (plaintifF 
appellant) brought this suit to recover the balanco 
due nnder hu mortgage from \ (Ut defendant 
respondent by virtue of his covenant contained 
xa the indentore of the 23rd January 19)1 and 
also against II (the second defendant) U did 
not contest the suit lltlJ that the suit must 
bo dismi-s^ aa there was no privity ol eonliact 
between K and N neither was A a trustco for 
K in respect of the sums payable hy // to AT A 
contract can create no right or liability in a perton 
who IS not a party to it unleia he can claim or 
bo charged through a party as m the cate of » 
ertfut fve Irvl claiming through a trustee There 
ja however no doubt that a contract may bo «n 
form with a named person and yet intended to 
eeonra a benefit to another as a cetfut tnut 
m loch a way that tl e latter may auo m bia own 
right to enforce the contract Kteroiib BEnaiti 
Goswaui r liara NonEvnna hxL Kttaw (19)8) 

23 C W K 453 

gg — — — ttlicre the appel 

lante contracted with Governraent to maintam the 
rights of all tenure holders entered in the Decord 
oftpighta prepared pnor to the giving of a JE-ohufyof 
by the appellants Md that a auit by the appel 
lanta for a declaration that one of tho tenure 
holdere covered by tho Record of Righta had 
obtained a fraudulent entry therein and bad do 
eu b righta as tbcio recorded was not maintain 
able ilAiiABAja KOMAn 3lAnKATii Nath Roi 
V SnEtwn Asieeh Khaw 2 Fat L J 39 

30 — Illegal considerafion — osnve 

TTi'id fo tcofi unl^oiil remunerafKJn — ilavtty bond 

tndtttiibHilJ of contraet—Coniratt Act IZ of 

1872) s 2i — Limitation Act {IZ of IPOS) Schedvlt 
1 artich75 Acontractwherebyalabourcrengagea 
tb work without any payment whatsoever under 
conditions that make It praclicallv impossible 
for him. to discharge tho dubt until some other 
capitalist redeems him is wholly void Whore 
two labourers executed a bond for a consideration 
of I 3 10 repayable at the end of two yeara with 
intcmat and tbo second ol the two osecatanta 
undertook to labour for the promuce for the period 
of two years without remuneration and agreed 
that in the event of hia absenting himself from 
work at any tune during that period tho promisee 
should bo entitled to recover tho pnncipal with 
interest held (t) (bat tho bond was a alaveiy 
bond and was tbereforo illegal and void} and 
(ti) that the provision for the payment of {nteieat 
being inseparable from that part of the oontnet 
which was illegal was not enforceable The general 
nnnciplo that time begins to run from the earliest 
date applicable to cases of instalment bonda 
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onder orticlo of tbo Limitation Act 1008 i® 
al 0 applicable to cases of contracts winch arc 
enbject (o a condition and (hereforo time began 
to run against Ibepromisec from the date tho aceond 
executant of the bond absented himself from 
work Satish Chandra Gnosii t Kasni Sintr 
8 P..t L J 412 

31 Inlerprefation — Imphed tetm? 

— Ccmpeniolion attetstnertl of IlaintilTs contract 
ed to foppylabourfor reclamation work under 
taken by the defendant Trust The ogreement inter 
oIm provided that tho plamtifTa were to find tho 
ncccs ary labour for Clline and emptying waggors 
of Band and were to be pud by measurement of 
the area reclaimed having before commencing 
work satisfied themselves aa to the correctness 
of the depths sboavi on the sections of the ground 
It recited that tho defendant Trust was at the 
time engaged m putting rubble protection to 
enclose the area to bo reclaimed and this would 
be in progress probably when the works would be 
commenced and it was stipulated that the plaintiffs 
were not to make any claim for alleged or actual 
loss of matenal being washed away during the^ 

E regress of the work and when quoting their rate 
ir the labonr m filling and emptying it must 
include all and every such contingency as loss in 
bulk through washing or spreading by tbo ee^r 
sinking and settlement or Icalcing or blowing out of 
the waggons during tbeir transit from the sandhills 
to the site of the reclamation and that the plaintiSe 
would be paid strictly in accordance with the 
work when actually done on the sections of the 
ground at the completion of tho work and no 
allowance whatever as stated in the preTfooe 
claoae would be entertained for sinking washmg 
away etc Tbo trial Judge held that the plana 
and sections added an impiied term to this con 
tract that the defendant Trust was to supply the 
protection actually shown on the plans and sections 
whibt the Appeal Conrt was of opinion that the 
implied covenaot was to supply an adequate 
protection the inadequacy being proved by the 
mere fact of the discrepancy between what they 
considered the proved waggon loads deposited 
and the proved amount measured Held by the 
Judicial Committee that assuming without^ 
deciding that the contract had an implied con^ 
tion that condition was only to execute the 
protection as shown on the plans KABACm FoBV 
Tecstv J llACKEvera DAvroaow (1918) 

22 C W N 961 

32 Sale on condition that (he 

vendor or hia de cendants should have (he nght 
(orepnrehase — Aofure o/iA« riy^freaertej tehethtr 
personal or tuiitfnalle— Specific Belief Act (/ of 
IS77) a Z3~CoMtrttcUonofdociimtnt-^eeondAp 

p««j— CiviIi’roeeJure Code (Ael r o/I9(?8) s JOO 
One V obtained a decree agamst C G being nnablo 
to satisfy the decretal debt sold his land to V in 
1903 on condition that after the lapse of ten years 
G or hi3 descendants should have the right to 
npuicbase it within two years for tha same price 
for which the land was sold. After the death 
of G fais son was hia only descendant and on lua 
death his mother took as heir She sold (ho righta 
reserved to G and his descendants m the sale deed 
to one M who in tnm sold them to tho plaintiffs 
A auit having been brought to recover possession 
of tho land eold by G the question was raised 
whether on the terms of the eale deed of 1903 tbo 
intention of the part that (he rioht reserved- 
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pnncipal both to his own employer and to the other 
ShroH Abeaham E J AERAnAii t Sabotchavd 
■( 1917) I L R 42 Bom 224 

23 Damages for Breach alter 

outhreah of war — to swpply enemy goods mit of stock 
tn 0 particular ship — Jioyal Proclniration porhtbtUng 
contra { as tlkgal effect of — Capiwt and eondemna 
tion of eteamer and goods hy Pn e Covrt effttt of 
on contract — Purchase of goods from Prize Covrt by 
defendant and hringing goods to place of performance 
hy other steamers effect of — Contract to supply 
goods of o Certain description and guahtj—Supply 
of inferior goods effect of A contract made on 
the 25th August 1014 after the outbreak of war 
with Germany on the 4th August 1914 tosupplv 
German dyes expected to arrive by certain steamera 
beheved to have started on their voyage from 
Germanv before the war la unenforceable if under 
the contract the defendant was not to be liable m 
«aso of non arrival of the steamera at certain 
porta on account of the state of war and the ship and 
the dyea therein were aa a fact seized daring the 
voyage and condemned aa prize by a Prize Cfeurt 
Held further (a) that the eHeet of the RoTsI 
Proclamation of 9th September 1914 prohibiting 
trading with the enemy and m enemy goods as 
illegal was to render the further performance of 
the contract illegal and to put an end to tho con 
tract (b) that the eondemnatiaa of the goods by 
the Fuze Court related back to the date of seizure 
and divested the owners of the goods as from the 
date of seizure (c) that the fact that the defendants 
for their oivn convenienco bought the goods from 
the Prize Court and brought them to the place of 
performance is immaterial ns the goods ceased 
to be goods consigned to the defendants and 
that a contract to supply dyea of 40 per cent 
strength on arrival of certain steamers is not 
■enforceable when the steamers arrive with dyes 
of inferior desertion and quality v»- 16 per 
cent strength Sa'e v Bauson 27 T J C P 
189 distinguished. ArnhoU Karberg Co v 
Blythe Ore a Jourdatn d Co [_I916]1 K B 49^ 
The Ode. sa [1916] A 0 1S8 and The Zamora 
II9I6] 2 A C 77 followed Abdul R\zack t 
Khandi Row (1917) I L R 41 Mad 225 


24 


- Dama<'es for Breach of pro 


nuse to marry — parties being Konhani Slafiomedan 

su i for damages for breach of promise to marry as 

under English law not maintainable under Mahome 
dan law Under Mahomedan law in a suit for 
breach o! promise to marry the piamtifl cannot 
Tecover the damages peculiar to an action for 
■breach of promi e under the English law The 
action under the English law though ba cd upon 
the hypothesis of a broken contract is attended 
with some of tho..Bpecial consequences of a 
personal wrong and damages may be given of 
a. vindictive end uncertain kind not merely 
*0 repay the plaintiS for temporal loss but to 
ptmish the defendant in an exemplary manner 
This anomaly should not bo mtrodneed in the 
case of Mahomedans whose news of the rrfa 
tionship of the mamed parties to one another 
are so diflerent to those of persons governed by 
the English law Abdul Razae r hlABOUED 
Hussein (1916) I L R 42 Bom 499 

25 By certificated guardian on 

behalf of minor with Courts leave — Specific 
performanc here a guardian of minors appoint 
el by Court with the Courts sanction agreed 
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to sell the minor s property to A at a price 
which was above that fixed hy the Court Bel^ 
that a suit by A for specific performance of^fhe 
contract was mainlamablo Innatuistiessa Bibi i 
Jahaei Nath Sabeab (1917) 22 C W N 477 

26 Privity of — Agreement beluecn 

vendor and purchaser that the latter util pay the 
former s debt to a third person out of consideration 
money retained with him if may be enforced by 
vendor s creditor The first two defendants bor 
rowed on a promissory note a sum of money from 
the plamtiff they thereafter transferred their 
properties to the third defendant who executed 
an agreement in favour of his vendors expressly 
undertaking to pay to the plaintifi his dues out of 
the consideration money retamed in his 
The pUintiS sued his debtors as also the fbird 
defendant for his money Held that the plamtifl 
was entitled to enforce the agreement made 
between the third defendant and his vendors 
The priQCiple underlymg the decision m Debnaravi 
Dulta T Bamsadhan 2Iandal I L P 41 Calc 
137 a c 77 C n N UiS applied to the case 
and the distinction that tho arrangement between 
tho first two defendants and third defendant 
was never brought tb the notice of the pjamun 
was not material Dwabsa Nath^h t P 
Nath Maih (1916) 22 C W N 279 

g» Third party s 

Tioht to sue on^Limitation Act {/X of 1908) ^ 
arts 62 US and US— Suit for 
%rly to contract— Pate from wAirt 

Contrary to ^dertakmg to «deem a 
pnor ianam and to collect and S* 

arrears of rent due by the 
assigned las rights and liabihties the 
Sto the kanamdar by the rngisteied deed m 
1909 without the knowledge on 

enabled the lanamdctr to coutmue 
toe * further period Theyeami who came t 
know of the assignment iQ 1913 at once recogn 
It demanded arreare of rent from the 
and brought the suit in 1913 
and the mellaaamdar for all the nut 

penodsofthekaimwondthemeftanam aM oy 

Wallis £7 J and ICuwabaswamI Sastritae J 

(BAKEWELL J dissenting) that (a) the jennitwa 

entitled to recover from the lanomdof the a^a 
of rent as moneys had and received to the pUmtifi s 
use and that the suit was not harred by lumtat on 
by reason of Art 02 and s IS of the Limitation 
Act Per Wallis C J and Bakbweix J Th 
,„m. not onUtM to .» on the 
Which ho was not a party Per Kumabsw 
SASTB reAE J The genmi was enUtteA to sue on 

,t JamnaPasv Bam Autar Fandel LB o 

AH 63 and Twtddle v Atkinson 30 Ch D 57 ^ 

other cases considered Itti Me 

Dhabmah Aohan (1917) I X E 41 Mad 48S 

n« ^Stranger to a con 

when can sue —Primly 

tion of trustee and ceslai gue trust when „ 

Covenant between assignor and assignee «•' . 

stranger con enforce li — Part 

a aomaod on th. Slh October 1910 » cort>i» 

zemindoiy to JV for a term of three Je » 

,«,rl, Sit of E. lOOOO <E> 

•rt r.“o,'.r‘.“.S -'■•S «■ 
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DIQEbT OF CASH*? 


( J0S2 ) 


COVniACT— 

rrot On tte ICth IVecmlicr 1*110 H luortpaiml 
to K (in confidrretion of » itim of III lOUOO 
doe to K from //) the snmi psj-ahle to him under 
the demi e of the htb October 1010 ^ «aa put 

into MWJ ion of the demi ed premirea on the 
Srth Jinnarr 1010 Jij an Indenture dated “Old 
January JI aa^igned to N all arreara of 

rent parable to him ly \ for three years and 
(aUo all other moneys parable to lum) under the 
(aid demuea of Sth October IDIO By the said 
indenture \ eorenanted arith II that Lo would 
pay tl 0 raid lum of Rt 10 000 with all intertata 
and eo«ta due to K from U under the roid mort 
page dated IClh December 1010 and would heep 
Jl indemnified againet the same On the S3rd 
March 1911 N in pursuance of tlia corenant 
paid to ^ a sum of Pa t 000 K (plainliO 
appellant) brought this suit to recorcr tbo balance 
due under hia mortgage from A (Id defendant 
respondent by rirtue of hia corenant contained 
in the indenture of the 23rd January 1011 and 
bLo against 11 (the aceond defeo^nt) 17 did 
not conted the suit lltlJ that the suit tnost 
be dumiaaed sa there was no pnrity of contract 
between K and A neither waa A a trustee for 
K in respect of the auma payable by 77 to A A 
contract can create no nght or liability in a person 
who IS not a party to it unless he con claim or 
bo charged through a party as in tbo case of a 
erdvi JVC (nist claiming through a trustee There 
IS howevet no doubt that a contract may be sn 
form with a named person and yet mtended to 
acenre a benefit to another as a fnul 

in such a way that the latter may auo m liis own 
nght to enforce tbo contract KnEnoDB Benani 
Goswavx r Raja ^0BB50Ra Lai KnaK (1916) 

23 C W K 453 

29 ..I . ■■■— ■ Whero tho appet 

lants contracted with Goeemment to maintatn the 
rights of all tenure holders entered m tho Record 
of Jtights prepared prior to tlio gmng of a tahvlyat 
by the appeilants ktld that a suit by the appel 
Unta for a declaration that one of tho fenaro 
holders corered by tbo Record of Fights bad 
obtamed a fraudulent entry tbeitm and had no 
auch rights as these recorded waa not maintain 
al lo ManaFaja Kuuan SlanuATii Nath Pot 
t Snnisn AiiEzn Knaw 2 Fat L J 39 

30 Illegal consideration— ojrce 

m ntfovorixBilhovtremuneratton — ilaitryhotui 
— indirnibSi/y of eonlraet — Conlraet Atl IX of 
1872) t 2i — Ltm\tattonAet(lXofl908) Sekfdvle 
1 articleis Acontractvherebyalabourcrengages 

work without any payment whatsoeyer under 
conditions that make it practically impossible 
for him to discharge tho debt until some other 
capitalist redeems him is wholly Toid Where 
two labourers executed a bond for a consideration 
of Ps 10 repayable at tho end of two years with 
interest and tbo second of the two cxecutsDls 
undertook to labour for the promi.ee for fbo period 
of two years without remuneration and sgrred 
that in the eyent of his absenting himself from 
work at any time dunog that period tbo promisee 
rhould bo entitled to recover the pnncipal with 
interest held (i) that tho bond was a alaTciy 
bond and was therefore illegal and Toid and 
(ii) that the provision for the payment of fntemt 
b ing in ep-itablo from that part of the contract 
which was illegal was not enforceoblo Tho general 
principle that time begins to run from the earliest 
date applicable to cases of instalment brads 


CONTRACT— eon/J 

under article "^.oftbe Limitation Act 1903 i» 
al o appliciblo to ca es of contracts winch are 
subject to a condition and therefore time began 
to run against tho prorai ec from the date fbo second 
executant of tho bond absented himself from 
work Satisq Ciia>DBA Gnosu i Kasni Sanu 
3 P^‘ L J 412 

31 Interpretation — Implied term? 

— Compcniflfion astei tncnlof riamtifTs contract 
cd to anppy labour for reclamation work under 
taken by the defendant Trust Tho agreement infer 
ofifl provided that tho pUinfifTs were to find the 
nccca aiy labour for fillinc and emptying waggora 
of sand and were lo be paid by measurement of 
the area reclaimed having before commencing 
work satisfied themselves as to the correctness 
of tho depths shown on the sections of the ground 
It recited that tho defendant Trust was at the 
time engaged in putting rubble protection to 
enclose the area to bo reclaimed and this would 
be in progress probably when tho works would be 
commenced and it was stipulated that the plaintiCs 
were not to make any claim for alleged or actual 
loss of material bemg washed away during the 
progress of the work and when qnotmg their rate 
for the labour in filling and emptying it must 
include all and every such contingency as loss m 
bulk through washing or spreading by the aea^ 
finking and settlement or leaking or blowing out of 
tbe waggons during tbeir transit from the sandhills 
to the aite of tbo reclamation and that the plaiDtiffa 
would be paid strictly in accordance with tbe 
work when actually done on the sections of the 
ground at tbe completion of tlio work and no 
allowance whatever as stated in the provions 
clause would be entertained for sinluRg washmg 
away etc The trial Judge held that the plans- 
and aoctions added an inched term to this con 
tract that tbe defendant Trust was to supply the 
proUetion actnally sbown on the plans and sections 
whilst tbe Appeal Court was of opinion that the 
implied covenant waa to supply an adequate 
protection tbe inadequacy being proved by the 
ineio fact of tbo discrepancy between what they 
considered the proved waggon loads deposited 
and tho proved amount measured Held by the 
Judicial Committee that assuming without 
deciduig that tho contract had an implied eondi 
lira that condition was only to execute ther 


protection as shown on the plans Kabachi Poet 
Trust V J hlACZEwzizDATinso'r (1918) 

22 C W N 881 


on condition that (he 


vendor or his de cendants should have the richt 
lotcpnicbase— Aofure of tke rtjhl resened tefielAer 
oMignaWe— .SpccyTc Tfefin-/ ^ej // of 
ISTp • 2J— Consfruction of docvmerd—Seeond Ap 
^1-Cx^ Pnoedvre Code {Act \ of 1908) » JOO 

One V obtamed B decree against G G being unable 
to satisfy the decretal debt sold hia land to V in 
1903 on condition that after tho lapse of ten years 
O or bis descendsnts should have the ri It To 
repurchase it within two years for the same pneo 
for which tbe land was sold. After the *ath 
? 9i. descendant and on his 

death his mother took as heir She sold the rmh I 
reserved to G and his descendants »n tii- — 


to one hi 
A suit havi 
of tho land 
whether on 
intention of 


sold them to the plaintiffs, 
to recover possession 
\nestlon was raised 
deed of 1003 tte 
\lho right reserved 
\ ! 
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CONTRACT— conJf? 

was to be a n^ht personal to G and bia deaccndants 
or a ngbt winch he could assign to any other 
person He'd on the construction of the sale deed 
that the intention of the parties was that the 
assi^ees outside the family would not enforce the 
contract specifically It was a case of personal 
quality mentioned in s 23 of the Specific Relief 
Act 1877 as the personal quality need not neces 
sarily be restricted to particular skill or leanung 
but might include anything peculiar to a man or 
his descendants which would entitle them to special 
favour at the hands of the other contracting parties 
In second appeal the High Court will have as good 
a right as the lower app Hate Court to put its own 
construction upon a document as a whole in order 
to arrive at the intention of the parties thereto 
ViTHOBA MiDnav v Madhav Damodau (1918) 

X L R 42 Bom 344 

83 Wasermg Contract— -Patl-fl 

Adatta husinrss tn Bombay «/ neeessariltf leagertng 
transacUoTV—^peewlation and uagering dtsttngu* 
eked PalJsa AdaUa dealmgs are well established 
as a legitimate mode of conducting commercial 
busmess in the Bombay marVet Speculation 
does not ncces:>antv involve a contract by way of 
wager and to constitute such a contract a com 
mon intention to wager is essential Bbao 
WAVDA 3 PAPASBAUt BORJORJt RutTONJiBobAOT 
<1917) I L R 42 Bom 373 

22 0 W N 625 

84 Suretyship— /nferprrfal » o n— 

Sale of prtnctpal dtllor a interest in subject of con 
tract if discharges him or sureCg— Forbearance of 
creditor to sue principal debtor if grovnd of dts 
charge Anything done or any proouso made for 
the benefit of the principal may Jie a eufBoient 
consideration to a eurety for giving a guarantee 
Where the sureties undertooE liability lor the 

E eiformance by a lessee of the oonditions of the 
•ase the fact that the lessee a interest was eold 
In erecutioa and purchased by a stranger did 
(not have the effect of releasing the debtor or his 
■sureties from liability to perform the rovenants 
and conditions of the lease as agreed upon by 
them Mere forbearance on the part of a creditor 
to sue the principal debtor or to enforce any 
other remedy against him does not m the absence 
of any provision in the guarantee to the contrary 
-discharge the eurety Kali Chapatt v Akvw 
Bahmak (1018) 23 C W N 545 

35 To supply goods indented 

from England — Terms of indent if incorporaled i» 
the contract Upon the interpretation of a contract 
by appellants to deliver to respondents certain 
articles which both parties knew were to be shipped 
from England the question was whether a stipnla 
tion in the followup words viz Terms cash less 
three months discount equal to per cent Per 
Indent Nos 90i3 907 908 909 (the number 
referring to indents which under these numbers 
were the contracts made by the appellants with 
English manufacturers for the supply of the 
goods) was meant to incorporate the forms of 
the indents as terms of the contract Held that 
the indents were not made parts of the contract 
in suit and the dato of shipment in the indent 
was not incorporated in the contract as the dato 
of shipment under the contract Alszakdeb 
C ocui. Das3 (1918) 21 C W N 1091 

5® — — Broker — Principal contract 

— Appropriation and assent — Stoppage tn transitu 


CONTRACT — contd 

Assignment— Contract AeHIX of 1872) ss 99 168 
I$3 Hzceplions {!) (2) — Bill of lading assignment 
of Where the plamtiil a broker liable on a 
principal contract appropriated the f,oods to the 
contract and the defendant assented to the appro 
pnation by accepting the documents representing 
goods in qustion and dealing with and handmn 
the aamo to a third party Held that the property 
III the goods passed and the provisions of Exception 
(/) of a 108 of the Cootract Act were not applicable 
Held also that the plaintiff must prove that for 
the purposes of Exception (3) of s 103 of the Coa 
tract Act the circumstances under which the 
defendant obtained possession of the doenments 
amountod to an offence on his part Held also 
that the plaintiff had the right of stoppage conferred 
by 8 99 of the Contract Act Held also that 
the deliveiy of the bills of lading to a third party 
amonnted to an assignment of the bills of lading 
within the meaning of s 102 of the Contract Act 
Raueydba Nath Ror v Bsajs\dba Nath 
Das (1919) I L B 45 Calc 831 

37 Specific performance of Agree- 

ment to lease c rtain sb ti m prop rty— 

at fixed rent and prmtum — Ao express provision 
made for paijment of iuis and interest on arrears or 
for tecurtiy — Draft approved of ly pleader to he 
prepared — Receipt of earnest money-^Agreement 
eohether completed or net — Intention of porlies 
There may be a completed agreement though a 
document has to be executed embodying its terms 
It depends on the question whether the parties 
intended that there should be no binding con 
tract till the execution of a document or whether 
Ihev intended the document to be merely com 
emorative of tbe terms of a bargain already 
completed even though its execution is in a 
manner required by law Eyam v Oiibbay 20 
GWh6$ referred to end distinguished IVinn 
V BuR 7 Ch D 29 and Sampihtrs V Wiekens 
7 Ck D 65S distmguished Where the defendant 
entered mto an oral agreement to grant the pla n 
till a pntnit lease of Iub specified share in certain 
mouzas at a fixed annual rent and a stipulated 
premium and a draft pottak was to be prepared 
and approved of by his pleader and part of the 
premium was paid at once emd accepted by tho 
defendant as earnest mone> but no such draft 
was prepared and approved of and there was 
no express provision made by the parties as to 
the payments of kists interest on arrears of rent 
and as to eeountv for due pajment of tho rent 
Hdd that the agreement was complete and en 
forceable in a suit for specific performance not 
withstanduq, the omission of the approved draft 
and of express provisions as to kisl interest end 
Becurity it having been found by the lower Appel 
late Court that the draft was intended by the 
inrties to bo merely commemorative of the terms 
atroadr agreed upon and not a condition of the 
completion of the agreement and further that 
the matters relating to the kists and interests 
were ptoBumably intended to be regulated by the 
Tenancy Law of the country and that no pro 
Vision loreecunly was necessary BijOya Ivanta 
LaHCBI CboWDHUEZ V IvAII-ASK CnANDBA Bnou 
mx (1919) 1 L B 49 Calc 771 

S?(a) • N and T who 

were canying on busmess at Cawnporo and Calcutta 
agreed to accept for accommodation of B s firm 
in Cawnporo a hundi for Bs 2 wOO drawn on 
X and \ in Calcutla by one A m DellU m favour 
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CoKTPACr— fo 

ff on<* n m Delhi «nl in the cn •> of ( ^TIn^nt 
hr the »t^r o™ enionnt of tho 1! mill 

fT debit the ftnir to the ■coommoilation p^rtv 
7 * firm— In » »Jit It tho ncoepton n-ain^t tha 
Be'O'nioO'Dtion p^rtv to re orer thn Amount 
of the ITu'idi which wn diilv neeepted an i thr 
•mount which wa» pM 1 to H m Cnlenttv IMd 
th»t th« Plainti'I eau e of nction woull not bo 
complete nnle«« th T prorel the fact thtt they 
hud «eeeptcd tho hundi in Calcutta m aecordaneo 
wi h tbeir nndertaUns to the drawers of the hundi 
•nd pa d th" bill m Calcutta o idiie date m acconl 
anc« with their aceeptanee lltld also that part 
of the cause of actioa arose within the Local 
limits of tho ordinary jurisdiction of tho H'sh 
Court. PauciuwDep rAniusnawicAii. r Q*h* 
riTsau BtswATATn I t<. R 4^ Calc 583 

3S. Railway Ri*k Nolo — 

—LxaiStly of Company for gooJt reati^scd on a 
ruh nofe — Burden of ptoif — /ndian Brwfence Act 
{IoJlS72] * 103 Tho pUintifl consigned certain 
bales of piccojmods bw tho delendanU Railway 
under* nsk note By tho terms of the n<k note 
»n consideration of a ipecial reduced rate being 
charged the consignor agreed tO hold tho Railway 
Administration harmlcM for any loss except for 
loss of • complcto consignment duo to the wilful 
Degtect of the railway Adminiitmtion or to theft 
by Of wilfal ncgleet of its serraata pronded that 
wilful neglect was oot to be held to include robbery 
f«m • running train or any other unforeseen 
erent The goods were properly earned m ft 
do od waggon but one of the bales was lost in 
tnujiit Tha pUlntiR haying sued the defendant 
Railway Company for tbo ealue of the mleamg 
bale the Subordinate Judge decreed tho plalntllTe 
claim bolding that the defendant Company failed 
to prove the theft from the running tram though 
be found that there was no evidence to prove that 
there svaa any theft from the tram The defendant 
Company haying applied to the Tligh Court under 
its revuional jnnsdiction Held reversing the 
de ree and dxstnissuig the suit that the burden 
lay on tbo plamtiflf under a 103 of the Indian 
Evidence Act to give proof of the fact that there 
was wilful neglect or theft by railway servante 
and henotbayingdoneso no question was reached 
of robbery from • running tram Fail Jndtnn 
Baifieay Compan j v Nalhm'il Bthar% Lnl I L P 
33 All 418 approved B B A C I Railway 
Compact p PavennODLAL Ciihotalal L Co 
( 1019) I L R 43 Bom 769 

39 Forleitnre ot dipoiil— Fudnse 

of purchaser to eorry out 1 is part of the eanlrvel 
— Vendor enitlled to retain depoatt Where ft 
plaintiff has advanced money to the defendant by 
way of earnest money and as a guarantee for the 
fulfilment of tho contract in respect of which be 
Is eumg he cannot recover tho earnest money 
where it is found that the breach of tho contract 
is due to his own default Btahon Chand v Iladha 
Ktshan Daa I L It 19 All 480 Boahan Bnl y 
The D-dhi Cloth and General M\lla Company 
Limit’d I L It 33 All ISr and The I tllore 
Taluk Board v Oopafaiaini Aaidu I L It 38 
Had 801 referred to MtritAiruAD IlAliiOULLao 
V lIcnAMjfAD SnAFi (1019) I L P 41 All 3*1 

40 Offer and acccntancn when 

acc ptanci nay be inf rred— Peccipl of money 
tent bj icoullb purchnaer Tho plaintiffs on 
theVth of Pebruary 1918 wrote to tho defen^nta 


CONTRACT— confj 

Inqninng tho pnec of cocaine Tho defendants 
replied on tho I3tli of Icbruary that it was 
Rs "Operouneo without engagement moaning 
thereby that as tho rate was yarying from day 
today they could not giro any definite qnota 
tion On tho Mth of Pebniary the plaintiffs 
sent to the defendants a money order for 
Ps 17 S 0 end asked tho defendants to set nsido 
for them an amount of cocaine opresented 
ly this anm The money was receiveil on the 
ICth of February On the 23 r 1 of February tbo 
pUintiffs sent to the dcAndants tho permit which 
^ev had received for (ho import of the cocaine 
On the 4tb of March the defen iants wrote that they 
were unablo to supply cocaine at Rs 20 per ounce 
and later they returned the money which the 
defendants had sent The plaintiffs (hereafter 
sued the defendants for damages for non-dcliyerr 
Held that it was a legitimate inference fwm the 
conduct of the defendants in recciying (ho money 
■ent by the plaintiffs and crediting it to theif 
account that they had accepted tbo plaintiff a 
proposal Bisnaw Papo Haldar *. CnANDi 
Prasad & Co I L 42 All 187 

40(a) . 


'"’'■’‘I , „ . ^B entered Into 

ft contract with C for sale of 30 bales of dboties 
with the condition wo sold the goods as were 
bought by n# to L J batta chafa-'e all other terms 
according to Bahar (importing) Firma The 
contract between B and L J bad ft clause for 
arbitration embodied m it— B filed n suit in 
respect of 27 bales out of 39 for no deliyerr 
nnd roterred the matter to arbitration in 
respect of 3 bales on similar dispute Bttd that 
tho arbitration clause waa not incorponvted into the 
contract Utweea Band C ChatitobiiW CnAKDUw 
MniL t Basdsodas Data I L R 47 Calc 799 
— TTncertatnty — Ayrtement to eon 


. : uncertainty— dgreroienl to eon 

tey land by way of p./t-An tqrarnamah eoatamed 
the foUowmg provisions — If the Bitamban Jam 
on Paresnath 

niil or below st Madhuban for erecting maiuftr or 
dAoramsafo and for doing repairs and making 
bncle for the said purpose in that case I and my 
bcire shall pve for making mandir dharamaala 
and bneka land stones and timber from the bill 
free of coat and if I and my heirs refuse to give 
in that case the Bitamban Jam Society shall take 
the aim© of its own power StlJ that if this 
provision was an attempt to create an interest in 
favours fiture generations of Sitnmbans it 
was void for remoteness Bell further that the 
provision was not intended to create an interest 
m favour of the Sitambans and that such a pro 
vision could not m India be regaided as creating 
an interest m favour of the other party to the 
transMtioo A contract to convey immovable 
pro^rty by way of pft does not create any interest 
m the property Dahya Bhai t Maotah BAirr 
1 Pat L J 238 

P^te Poftfy— ayreement by Gayawal to paj^^t 
o/Ais taming from errtainceremonxeo to an LhanJl 
^.atoreoJifity ofauit on the agreemZ 
the defendant a Onyaual nndertook for a eon 
eid^tion that if ho performed any ceremonies 
without calling in the nlamiifr ^ nrmonies 

assist him he would pay to the latter^tn'^nn« *? 
of cireumataures threefourtbs nnrt ,r, 

tb. p.rfo™.no. ot t, 0 oeremooio.' IM, IL.l ,b” 
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CONTRACT— coTifd' 

agreement not being void as being against jmblio 
policy or for uncertainty a suit lay at the instance 
of the plaintiS for recovery of the amounta dne to 
bun under the terms of the agreement £Asm>Ai. 
Basis Gavawal v Hasidab Pandit 

1 Fat L I 639 

43 Fo ieitare o! deposit — A 

deposit if nothing more is said about it 
according to the ordinary interpretation of 
businessmen a security for the completion of the 
purchase so that in the event of the contract being 
performed it is brought into account but if the 
contract la not performed by tie payer it is lor 
f cited to the payee But e\ ery payment made by 
the purchaser to the vendor la not in the nature 
of a deposit liable to be forfeited if the purchaser 
violates bia contract It is incumbent upon the 
Court in each case to ascertain the real mtcntion of 
the parties from all the terms of the contract 
Nawab Kr±j± HABrBPij^Ag V AnsiAir Oewait 

24 C W K -'0 

44 Broker 

appointing ttodrr«broker — D & Co on Slat 
hlay 1911 appointed the Respondents to be 
their brokers for the sale and purchase of angar 
tor a period of five years The Respondents 
being by the agreement authorised to appoint 
nnder brokers on the 8tb January 1911 en 
tered into an agreement r7ith the Appellants 
eonstitutuig them under brokers in respect of all 
contracts to he entered into by them (the Respon 
dents) for and on behalf of the D & Co under 
the Respondents agreement mth 1> & Co 

and during the subsistence of the said agieemeot 
On the Sod December 1912 a new agreement 
was enteredinto between D &Co and the Respon 
dents difiering in many material respects from (he 
contract of 31et hlay 1011 and appointing the 
Respondents brokers in the same business for a 
new period nf five years on dificrent teems On 
the 12th August 1912 the Appellants contract 
was Bummanly ended by the Beapondente withont 
any justifying reasons In a suit by the Appef 
lanfcs for damage^ for wrongful dismtsral Held 
(no case being made that the previous agreement 
between D &. Co and the Bespondentswas ended 
simply as a means of defeating the Apjiellants 
rights)— That the appointment of the Appellants 
as under brokers terminated on 2nd December 
1912 with the temnnation of the oiiQinal contract 
of D & Co with the Respondents Raohmandas 
Khakddi-wal t Baohumull 24 C W N 677 

44(8) C I F — To purchase and 

ship— R and Co Commission Agents entered 
into a contract mth defendants under which Ihoy 
undertook to purchase and ship certain goods 
on account and nsk of defendants and did 
ship them C I P on a ( ermanship — Owmg to 
outbreak of war durmg transit the goods wero 
delayed— On defendants refusal to accept they 
were sold by the FlaintiS the liquidator of B and 
Co who sued defendants for damages Held that 
E and Co as Commi sion Agents were under the 
special contract the general law and s 222 ot the 
contract Act to recover damages for breach of 
ycontraet Hahet Mi nmixn e Abduu^ bABin 
I L R 40 Mad lOBO 

44(b) ridehty 

gnaranlee — Contract Act ss 129 and l3l — Upon 
the appointment of a Khaiancheo to a Bank m 
1903 he hi8 father and the Bank entered mto an 


CONTRACT— confJ 

agreement whereby the father deposited security 
and the Bank agreed to employ the son subject 
to 3 months notice and the son agreed to act as 
RbaAonchee and to inquire and if required report 
to the Bank upon the solvency of Asiatics having 
dealii^s With the Bank and any loss arising for 
the carelessness or default in so doing The 
Kbacancheo was also a customer and in 1907 and 
lfK)8 deposited promissory notes for which m 
1908 1909 he without informing the Bank recLived 
payment from the mal ers— The money went to 
reduce his debit but the Bank relying on the 
notices made further advances In 1910 the 
Khazanchoe became insolvent — ^In 1913 his father a 
executors sued for return of the secuntiea deposited 
by the father ffeW that the agreement of 1903 
did not constitute a contmuing guarantee under 
the Contract Act a 129 so as to be tpso facto revoked 
on death of father under s 131 and that the Bank 
WAS entitled to hold the aecrinties against the son s 
default Sen v Bank ov Bznoal 

L B 47 I A 161 

45 Impo sibihty of performsuce — 

Where the parties were fully aware of the restne 
tion imposed by Government on the supply ef 
railway waggons on account of the wsr and a 
contract was entered into for the sale of goods 
and debvery thereof m the matmer stipulsl^ in 
the contract on the assumption that by the time 
(he goods would become dehverahfs astdee the 
contract the said restriction would he removed 
Sdd—Thni the costract was void being impossible 
of performance and the buyer was not entitled to 
recover any compensation from the seller who 
eras excused bom (be performance of the contract 
Ednjilai. Monohas Dab 9 i DnnaAfBOSAD Debt 
fsosad 24 C W N 793 

40 Anlicipatmg breach — ileaturt 

of damages— Damhges for breach of contract by 
renuDCiatioa (hereof before performance is due 
ere measured by what the individual would have 
suffered by the continued breach due to the 
(•me of complete performance lees any abatement 
by reason of c tcumatances of which he oughe 
rcaeonably have availed himself hlANiNUBA 
CB^DBA NiTNDT and OTIIVB3 I ASWIKI KmiAB 

AcHABjyA 25 C W N 297 

47 Failure o£ condition— Where 

» contract provided that it should be void 
if ^ece was a fluctuation m price announced by a 
certain eyndicate~-iifeld that the contract could not 
be avoided because that syndicate continued 
to exist on out break of war Toolsidas Tejpai. 

V tL r Vankata 25 c th n se 

48 Fubbe policy — a gr eemen C 

to bnng about adoptwn — ««i< for recowry of conn 
deration money Although it is now eatabbsbed 
that where money is paid for a purpose which is 
contrary to public pol oy it may be recovered at any 
tune before the consideration for the payment has 
been performed yet if the contract involves any 
thing of criminidity or moral turpitude such as the 
courts on that ground would refuse to enforce then 
not only will the court refuse to enforce the 
contract but it will not assist either party (o 
rec over back anything faid under the contraot 
even though the contract has not been perforaeA 
Wbero the plaintiff had paid the ytirw of a Jlmaa 
widow Ra 6 000 as a conaid*ratioii for him to 
induce (he widow to adopt one of the plsintiiTa 
sons on the understanding that if the edoption 
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did not take p'ace the mooer voull bo nfnn 
d^l. and tb'N aloption dii not take place with 
the re nit that the plaintiS cHimevt It« .>Oun a« 
dana es (or the brra h of contract //(M that 
the Court would not as ist the plaintiff to enforeo 
th terni* of the c<ntra t or to rccoicr the monev 
paid br him RaunrsiB Das iUuivT i Uaja 
Natabaii 4 Pat L J S42 

49 - Miror — I o d eonlrotl — (ndian 

Coat act -fct ( \ ol IS ) « dS Ilainiiff aue<l 
to recorcr ealo of the poods »otd to the defendant 
Th defcrdsni ontended that he waa a minor at 
(ho date of the tran action Tbo Suboriinato 
Jud^e held ti at the defendant waa a minor and 
diitnis cd th plaintiff's auit On an application 
b ing made to th High Court it uaa contended 
that und rt o of th Contract \ct the defendant 
wai cither bound to restore the poo<la or to gne ita 
price Util diAcharpiQg the rule that a 6o of the 
Contra t Act atarted from the basis of there being 
an a'^eemcnt or contract between competent 
parties and had no appl cation to a ease in which 
there nercr was and never could have been any 
contract. J/eWt UPet e DKartruylat Ghott 
[lJ03)<^0Cet S39 reliedoa. SIoTit-it. itaN semtAAt 
t 2Lc>rKLAx. Daiacoai (19-0) 

I L R 45 Com 225 

50 S-la (0 poTchve of goods ol 
pat*icslar Qulitp aad dcicnphiot— Breach of 
coatract— Dal o/ tKJcf is V' dal o« wAirA poods 
ar hi tupplitri accorjiiv} h eantrad—ZhIe «/ 
Irta I n(t j/otlpoifd until U n a4e<rlaintd tchtihtr 
^ovistvppUtdart ti‘>la<Mr<ling Uxanlraef — Veasurs 
ol damage On Otii May 1018 the defendants 
STecd to Bell to the phiatiffs wO tons of Tellor 
Katha wheat at I 9 8 3 0 per evrt The delivery 
was to be in Jlay June 101^ at the seller a option 
The la t day for such <1 lieery aecordiogly fell 
on 39th June 1918 The Pailway receipts relatin'* 
to the contra t poods wero handed over to the 
flamtiffs within th** contract time The pUiotiffa 
took dehrery and warehoused the goods about 
the 13th July 1918 On esamining the goods the 
p'siotiQs Leesmo dissatisfied with their quality 
anl contend»<l that there was not a proper and 
fair tend r of the goods against the contract 
'=ubs-qaently a joint s rrey was held and on 151U 
August 1918 the surreyors adjudged that the 
wheat t n Icrcd was not of tl e contract quality 
On 20th August 1918 the plaintiffs rejected the 
goods On 2jrd Aoirust 1919 the plimtiSs bought 
49 tons of wheat of the quality and dpscnptbn 
mentioned in the contract anl sued to recore 
Ps 2‘’o0 15 0 the difference between the pneo 
paid by them for 49 tons and the contract price 
The trial Court hel I that as there was an attempted 
performance of the contract the date of the breach 
must be taken to be the date when the parti a 
oetually found that the goofs tendered were not 
of the contract quality and that as there was 
no delay on plaintiffs part to buy i^amst the 
sellers th pliintiFi were entitled to recoTer the 
sum c aiiaeil with intere t The defendants 
aj pealed Hrll reversing the decision of the 
trisi Court (1) that inasmuch as the breach of 
contract was m res] ect of goods to be deliTered at 
a future date the ordinary role applied that the 
measure of damages was the difference between 
the contract rate and th market rate at the date 
of the breach (') that tie date of breach mi»t 
be con-idcred to be the date when the seller coght 
to hire tend red goods ac ori.n’' iti th contract 


CONTRACrr— cofl/j 

Bnd faded to do so (3) that m the absence of an 
Bgreement to tho contrary the date of the brea U 
waa not postponed untd it was ascertamel 
whether the goods were of tho contract qualitv 
or not (4) that as the plamtiffs had failed to prove 
that the due dstc must not be taken to be the 
date of th breach or that there vras any difference 
between the contract rate and the market rate at 
the due date they wero not entitled to claim 
damages against tho defendants RattciiANDRa 
pAMTALLABn t \ASV'rJI Sovs A, Co (lO^O) 

I li B 45 Bom 129 

51 HI gal consideration — Past eo 

habitalion ufitlJitr good consideration A pa ^ 
co-habitation will not be good consideration fo’^ 
the transfer of property Iusohoas v Dnovi tr 
(1910) I L R 44 Bom 542 

51(ft) Sale ol Ready goods ” 

A eelJer under a contract for sale of ready goods 
Btied the buyer to recOTordsma«ea for not taking 
deliyerv of the goods The defence was that 
the seller had not the good in his possession at 
the date of the contract and the buyer was not 
thereforo bound to take dehvery Ileli that 
if at the time of entering into the contract and 
the period intervening between that date and the 
date tho seller waa m a position to deliver when 
c^ed on he had sufSciently complied with the 
terns of the contract Moioiuim Coaksolxa v 
IvcwDAV MvLt. I L R 47 Calc 458 

52 Sale and purchase of goods 

to b njanufaclured by a null— fendor agn mg 
to giu delnery os and lehen th* goodt ate 
reetittd from the Mill— Contract eonltlional and 
not absolute — T endor not bound to deliver goodt on 
failure of the Mill to supply goods — ho implied 
uarranty that lAe Vill wovld rnanufaeture and 
supply goodt— Imphtd condition (Aaf (A< Milt 
icould tupply goods— Condition /ailing both parties 
released from eontracl — Buyer not entitled to damages 
On the .6tb November ID17 the plaintiffs entered 
into a contract with the defendants for tho purchase 
of 804 bales of Dhoties manufactured bv a particnlar 
DDIL The contract which was m Gujarati pro 
Tided Dehrery by tho 3lst December 1J18 
Goods to be manufactured (Aunto) are sold The 
•amo ate to be taken delivery of as and when the 
same may bo receirej from the Milk The 
plaintiffs obtained delivery of 360 bales only 
from the defendants who failed to deliver the 
balance of 504 bales The plaintiffs accordingly 
sued to recover Ps 70 216 12 9 as damages 
contending that the contra t was absointe and 
that tho defendants had committed a breach m 
not suf plying the full numher of bales contracted 
for Tho defendants pi aded that the contract 
was conditional the condition being that (ho 
goods were to bo delivered to the plaintiffs if 
they were supplied by tho 3IiU and not otherwise 
Tho defendanta also submitted that they had dona 
everything in their power to g t delivery of the 
rematniog boles from the Mill hut the 3IiU failed to 
supply tho same to the defendants. The tnal 
Court held that the contract was not absolute 
but cond.tional only and that the plaintiffs were 
not entitled to claim damages’ except with regard 
to S3 bales which the defendants in the circum 
stances of the case were bound to dehver to the 
pUintiffi The plaintiffs were accordingly awarded 
Ra. S 875 is damages, but the rest of their claim 
was disallowed The pUmtiffs appealed — 
BelJ by II onfirming the deci ion of the 
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trial Court that the ba«is or the foondatron o£ the 
contract was the anticipation common to both the 
parties to tie contract that the Mill would snpplj 
the goods to be manufactured to the vendor and 
that if th-vt anticipation was disappointed the 
foundation of the contract disappeared and ncifbet 
parly hod anj claim against tic other for damagrs 
Htld by Marien J concruring that oa the true 
construction o{ the coutract tie vendor did not 
watrant Ibo mannlaclnre and enpjAy hy the Mill 
of the goods in question hut that there was an 
implied condition that the goods were to Lo joanu 
factuted and supplied by the 5Dli and that it 
that condition was nob {iilfill<*db th parties \sero 
released gtand those oninanufactured goods 
Taylor T Caldauell (1553) 3 If d <5 T A 

Tamphn Stcarmhip Compeny lAnuled v Anglo 
j!/tricaJi PtiroUum Products Compaay 41S16) 2 
A C 397 and Tribhovanda.* v ^irytndaj 
2J Bom, L R 1137 referred to Hnw'SijjDiijH 
m.cnAin> i JPbaqdas Ecdbsbv {1919) 

J L R 44 Bom 907 

g3 — Anticipatory breach— J>nCTaffea— 

CoaU — JhqTi Court Ongxnal Stda Bvh C7u AXJtl 1 
X 93 On the delendants repudiation of a con 
tract to p ^.7 the pi&intiff certain share m the profits 
on contracts secured bv him far the defendants 
to supply goods the plainliS brought a. amt /« 
damages before time for performance of the euppfy 
contracts had arrived UtU that the plaintiff 
was entitled to sue at once but his damages 
wets to be assessed according to the cost of perform 
aaoe not at fchn time and place of tie breavh bat 
at tie time end plate set for performance. SroiUy 
y Heiwon Son d Co (1959) A C 18 Silastram ▼ 
Criihbat/ I L R 43 Cak 38$ r«feiT«d to Vnti 
oipatory breach tabes effect as a ;>rematnre 
destruction of the contract rather than a failure 
to perform it in its terms Costs are allowed as 
incidental damage* to mti»eMii{y a party aesirut 
eipcnse of successfully Tjodicating favs ngnts in 
a Court Only in very special or encreptional 
caws costa on special bcale {Scale No 3) should 
be allowed lUMfiDBA GnasDRa Nandi i 
Aywrvi Rrai «■» Acsawta 

J i R 48 Calc 427 

54 _ — Death o! vendor bciore com 

pleliOft — render put «n poisessics o/ property 
by tendoT 3 utdmo — iSaif fo recoirr posewion— 
1 endee can hir cantrazl of sale and possestion 
filtered «ni«r if In January 1904 N the 
tjwner of property in suit entered into an a^eement 
with the defendant for sale ol the property and 
received a part of the cansidcrstioa as eame t 
money Before the sale deed ceold be Mecuted 
N di^ and his widow wbowaa thenaminwerecat 
ed the d^ed in September 1904 m pursoauce of 
the agreotnent ot sale and put the defeodaRt m 
pa88es«ioB of the property on receipt of the balance 
of the consideration amount Thereafter the 
widow adopted plaintiff who in 1916 sued to recover 
posstssion of the property contending that lie 
Bale was inraJid on accoaot of the mmonty of tie 
widow The Court of Fifst Instanee jiasi^ * 
decree la favour of the pUmtiB for pos wssxm on 
his paving withm six months Ra 1 TOO to the 
defendant as coropcnsafion for cancellation of lie 
aalo deed On appeal ^rl<f rercreing the 
decHion of the loner Court and di«mtR«ng the 
jlalntifTsauit ^l) that there was noobjoctnm to 
thn widow putting the purchaser in possesatmi and 
receiving tho putchase price anl thus canying 


CONTRACT— uoufd 

out the fiduciary obligabon uri'inj; under the 
contact entered mto by her husband (2) that the 
defenda&i by reason of iis obtaining; possession 
imder a contract of sale could successtnBy resist 
the f^intiff's suit to eject him Bapu Apajt v 
harhinath Saiola {1926) 41 Bom 4SS followed. 
Lasnixiuo t BRAowAxsar-n (1920) 

I L R 45'Bom 431 

55 Righ* to enchaace 

rent — Dapr<«sioa »«/»* ialul rchtiher xmporli 
fitly of rent — flertdiiary Unure ukcChtr implies 
fixty of retit ^te lAndlord and Tenant BntTEN 
ORO CiriNDRA SiaOIIA t HARmiR CTTICKaATAKTi 
S4 C W N S74 

55 Bestratnt rf Tt&ib~~Cooda$ll 

tale tf Con'tad Act (/\ of 1S'’2) e 21 By 
a wntlen agreement the respondent purported 
to boy from the appellAnt the goodwill of Jus 
business of Jilying ferry boats be weea certain 
places on & river together witb the into est wlin-h 
he had aequired agreement for the p«e of land 
»ng places and scttlemeaU for the collection of 
toBs at linding places and the appellant agreed 
that/orthreo years he would not ply boats between 
tie places in qaeation The appellant sued to 
recover the consideration agrewf Held that 
the ogKCmwit was for the sale of the goodwill 
of a ousmess mthm Txa-ption I to s 27 of tie 
Indian Contract AU I8<2 and thetefofo waS 
not void under (hat eeetion as liemg >n restraint 
of trade Judgment of the High Court reversed 
CffANORA JuANTA Das r PABisfiiAn Mpiiroir 
{ 1921 ) I L R 48 Calc 1030 

57 Wajenag toatsact— Cnf<«a 

for dettrmimng u-htihir a #f>fftilah*e contract 
also o ujysrijiy contract iTiw persons who are 
jn & position to carry out a contract at the time «f 
making the contract or tan rcASocably be tspected 
to he in that position wliea the timo of perform 
&nce falls due contract to receive or deliver goods 
at » future date euch cootracti aw not necessarily 
wagewog contracts because an element « specula 
tion enters into theo^, even if the contract pro 
Tides for the alternative of receiving or payms «s 
jiflcren'TS instead of for actual delivery TliU 
detenniaation whether tbe parties mtond to take 
delivwty is importont in. arriving at a decision as 
to whe her such contracts are or &«> not h> way o* 
wager and another important essential is whether 
the parties are dealing with actual commod/tJ s 
that they are handling or cspocting to hanai* 
OP agreeing to settle an account according to 
ffuctuatioa in prices of comraodities m whisn 
they do not have and cannot e-^ct to hare any 
ival title S»i Nswa 3 t Pam Dro 

I L B 43 All 585 

68 Specidc perloraiaflce ol^ 

Contract — Agrtemtnf of safe executed on o 
Vnetamped pojKT — Pari ferjormanee by aelirtry 
of JOSS sj>o» of part of Ike property a«dex 
of otamped but tenreffi/tered eal' iero of tht vest oj 
tkr property— Seeordary eudence of tke agreement 
of eaU not permi*i»6 /« — Siut for tpcctfic 
nnee ewipetenl Tbe defendant agrtcd m i^MUg 
(nnstamped) to sell two of his lands and a 
to ti« plaintiff m consideratjoft of an *“1“ • 
ment of accounts between the P-irt'^ 
pursuance of the agreement the defendant h o 
over fo the plainttS posscrsion of the land* ^ 
«e«?atfd a stamped but unwgiatcrcd •'»'« 

of tbe house Oa tho plaintiff subse'iwntly «“"»5 
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for rpecilc potformanop tlm wndcn a'-rpemont 
•of falo abovTmpntioneti Tvai not forthcoming 
Ilrld that aecondarr CMd teo of the nn tamped 
aCTcemcnt of eale no n Imi iKje cT^n on 
paym'mt of pcnaltv P'ljn 0 / Pfdhil v tnvgaalt 
Chna '^ifarrinn. ami f iru (tS^J) J ^rai 49 
folloTccd //fW fnrther n the facts that the 
a^Toemcnt of sale havin 5 been oonfcs ed anil in 
part earned into cxeetition the matter had 
ndraneod berond the stafre of Contract and the 
equities which had an en could not lie admiius 
tcred unless Ihn Contract was regarded— Specific 
T»*'formance was therefore decreed IlnttLaL 
i AsrxaiUTAV e '^iuvkap HmiciUVD 

I I E 45 Bom 11”0 

59 Sale o! goods — D 7 rcry 0 / 

^ckk/ to let; It on armnl oj n stenmer — Sltam r 
crrii inj ici/AcMt gvirfa—ircrroat;/ Mat M goodt trtre 
on fcoard M tlca/yut — lender 7inf// for Irak of 
oonfruet The defendant contracted to sell goods 
to the plamtitT under the folfowing terms He 
hare doV made a contract to giro eou the delmr> 
■of two tons of sodium sulphide packed in two 
•cwt dnims of United AlVali s make shipped per 
& S City of Dtlhi at the rate of Rs yO per cwt 
•delirer at Bombay In ca e of the steamers 
meeting with any accident on the war we arc 
not bound to giro rou the goods but on amral 
«f the aforesaid steamer wo are bound to gire 
TOO tho delirery of the goods The Cilj of jMlht 
■amred m Bonsbar harbour but it did not carry 
the contract goods on beard The plainci^ hanng 
sued to recorer damages for breach of contract 
Ihld allowing tho suit that tho defendant by 
contracting tliAt he would b« bound to dehrer 
the goods on arnral of the steamer garo a warranty 
that the goods which he had sold were on board 
the steamer >ut as tho steamer arrieed without 
the goods he was liable Halt t Ro'c on 
■4C B 2> S Si relied on BiutiiL CiUTntBiui 
t Kalyatbat \r4jrAi (19’1) 

I L R 45 Bom 1222 

CONTRACT ACT (IX OF 1872) 

See LTECtrriov 1 L R 44 Mid 919 

Common Carriers (mclading cam rs 

by S a) not gorera d by — 
iS< Pill of Lapiao 

I L R 33 Mid 941 

I — A Bailee lor hire — Is ordinarily 

bound to return the article hired at the end of the 
period of hire but when the article ig hired out 
for use for a certain purpose there is an impbel 
warranty it 13 fit for that purpose and if there 
is Ireach of warranty tho bailee is not liable 
to pay tho hire and need take no step to return the 
article to the bailor IsuffaLLi Hassa’Vau.t i 
lEBinni Bajibiiai 

I L P 45 Bom 1017 

ES 1 118 — Eitdcn e iel(l of 18 3) 

! 92 — CoJdroff for talc and jmrehatt of pt ee 
gooda to le manvfaclurtil oecording to tantph— 
Purchojtra to clear good tctOtii tucnlg four hourg 
of Mrir letng realf/ for defitcry— Vo/ice of lie goods 
lung ready for d hitry to lender~D 

hvery to be Men b'/ gigning a d liicry ori r — Goods, 
and price dehi/eJ to purehascre on signing a del tery 
order — Goods tendered different in guahlj and drsijn 
fron sample — Contact proiuhng for reference to 
3 r5dra/ion — Poicer of aridrators to aicord an aTlote 


CONTPACT ACT (IX OP 1872)— fo«fi 
ante in pn e • ^cii difference in qvahty not vnteason 
ttldr — lariics rtque Ung arhitrators to atcard an 
aNouanee loiind by the auard — Custom of the trade 
pcrmiWiBiy eillouanee tf the differenc in qualify not 
anrtawnall — Custom cannot tan/ uritlen confraet 
In September anil October 1913 the defendants 
entered into seten contracts uith tho plaintiffs 
referred to under the letters A to G for the ale 
and dclirwT of piece goods of certain specified 
de criptions The contracts provided for delivery 
of the goods by msfalmenfs within a fired period 
Aa soon as the goods were ready for dehverr the 
defendants scut a deliverv order to the plaintiffs 
whereupon the, plaintiffs would either remove the 
goods from the defendants premises or sign the 
debreiy order acknowledging that the goods had 
been tsAen delivery of and the price debited to 
them in which case the goods remained with the 
defendants at the ri 1 of the plaintiffs The goods 
were *iib equently cleared by the plaintiffs at 
tbeir coarcnience on paj merit of the price interest 
thereon at 0 per cent warehouse rent and all 
other charges A common featnre of all the eon 
tracts was that the defendants had agreed not to 
giro delivery of similar goods to other customers 
during the period fived for delivery under the 
laintiffs contracts- Contract A was for the 251 
ales of which the plaintiffs took delivery of gome 
while tho contract was cancelled as legarda others 
and 84 bales remained the subject 01 dispute as 
the plaintiffs contended that the bales were in 
ferior m qualitj and were not otherwise in accord 
ance with the contract The di pute was referred 
to the arbitration df two experts in tho trade 
noninated by the parties During the surrey oi 
the good both parties being represented bjy tneir 
re pectivo salesmen the arbitrators were asked by 
tho jdaintiffs to award an allowance in price m the 
event of tbeir holding that the goods are different 
in quality from the sample The arbitrators 
found that there was a difference m finish quality 
width and in some ca es of design and colour and 
tlitv decided that the plaintiffs were entitled to an 
otiowance of 4 annas per piece but must take 
delivery of the 84 bales with the allowance The 
rlamtiffs however refused to lake dehvery of the 
bales with anv allowance on tho ground that they 
were not bound to do so under their contract and 
that the arbitrators had in fact acted beyond the 
scope of the reference under the contract Con 
tracts B C and D covered boS bales of which 159 
were taken delivery of by the plaiqfiffs who re 
fused to take delivery of the rest on the ground 
that the defendants had eomnuCted a breach of 
the condition not to give delivery of similar poods 
to othor dealers during the period fixed for dehverj 
under the plaintiffs contract Contracts E F 
and G covered 30a bales of which 150 were taken 
delivery of while as to 42 the contract was can 
celled and the plaintiffs demanded the balance 
or U3 bales on payment of Ps 7 "38 bemg the 
amount due br them on an account bemg taken m 
respect of all the seven contra ts The defendants 
refused to deliver the 113 bales on receipt of 
Ps 7 -So but claim d Ps 34 "34 7 0 the contract 
price thereof The plaintiffs thereupon filed a 
foita king for delivery of 113 bales on payment of 
r 7 -36 The defendants pleaded that with 
respect toSi ba! sunderthccon rtac 4 the plaint 
iffs were bound by the award of the arbitrators 
and that with respect to 499 bales under the con 
tracts B C, and D the nlaintiffs wrongly rejected 
to take delivery * the de'endanta hal 
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CONTRACT ACT {IX OF 1872)-c»«(rf 
given deliNcrj of goods to other customer^ by 
BcndiDg them dehverj orders and obtaining their 
Bigiiaturea before the period of plaintiffs con 
tracts begun to tun Tlie defendants counter 
claimed Bs 2 00 230 12 0 in respect o* 722 bales 
of which the pfamtiffs faded to take diliveij 
The defendants subsequently amended the written 
tatement by pleading a custom o! the trade that tho 
buyer could not reject for difference in quality 
provided the saine was not 'excessive or unreason 
able and could be met bv an allowance m the 
price Held (i) that the custom alleged by the 
d fendmts was it con Ltent with the stipidat onm 
the contract that a certain quality of goods should 
be delivered in return for pajment of a certain 
fixed price In rt A orth 11 extern Biihh^r Comj>a*tv 
jAuiili'tl and Hniienboch <t Co [IShS] 2h H 
907 followed In rt nailers IFiastr it Hamm 
and Shiv Son A. Co [190i] 2KB 1S2 not 
followed (ii) that the plaintiffs were bound bt 
the award of the arhitiatora made m pursuance of 
their request and not objected to by their oppo 
nents Jit an arb\lrat\oi btfireen CrtenACo and 
Balfoitr IliJliamion <t Co 63 L T 525 referred 
to (t'O that the defendants had not committed 
a brcacli of tho contracts B 0 and D as the debit 
mg of the goods to the buyers and their signing a 
debrery order marhed tho penod of debveiy reo 
denng them liable for not clearing the goods from 
the premises of the defendants who held as ware 
housemen and bailees for the Lovers and (ii) that 
the plaintiffs euit should be dismissed and the 
defendants counter claim he allowed Bottos i 
PowJi t Xhb Bombay Uvited Sprwiao AN® 
IVEAvn-o Co (1010) I L P 41 Bom 618 
s 2 


CONTRACT ACT iIX OF 1872)— fo itd 
ss 2 (d) 16 25— coHhf 


good and aaluable consideration for the promiao 
or promises made bj defendants Nos 2 and 3 
and there u as no inadequacy of consideration withm 
the meaning of Explanation (2) of s 25 of the 
Contract Vet Urgent need of money on the 
part of the borrower does not of itself place the 
lendetina ‘ position to dominate the will within 
tl e meaning of 1C of the Contract Act Buoy 
&T\cn Di.nntrBiA t Kymydi Banta Taluxdab 
(1918} 23 C W N 6S0 

ss 2 (d) 62— 


See UEJsrOR anp Cbeditoe 

1 L R 41 C-lc 137 

s 3— 


See CostPAMES Act 

I L 


s 4 61 tad 103 — TransftT r/ Fro 

TftTlj Aci{l\ ( 3 / 1553 ) « lol — (Stoppage »» Iravut 


See La'id AcqtrISICIO^ 

1 L P 44 Bom 797 

5 (») (h)- 


Sep CouFAWiEs Aot ss 28 4u 61 

I L B 36 Bom 657 

8 2 (41— 


Sep COJTSIDEBATIO 

I L B 45 Calc 77«i 

s 2 (0 — There is notiung in tho 

Contract Vet (IX of 18(^) to show an inten 
tion that a person not a party to the contract can 
Bueonit. 8 uA\KAR V 1,KV iNATKt UsiSHAI (1913) 
I L R 37 Bom 471 

s 2(fl' 16 2 j — Constietalton — Loon 

of non y not aiianctd until the borrouera made 
ihemieliea re ponsible for a prexioua loan to their 
brolAer — Undue influence — Inad quaev of co» 
sideralion Defendant 'No 1 b ing under arrest 


a a eba^o of embezzlement bia brothern d( ferd 
anta Nos 2 and 3 approached the p’amtii* for 
a loan m order therewith to obtstn the release 
of defendant ISo 1 on hail and to orraDge for 
his defence Plaintiff with whom defendant No 1 
had previous dealuiAs refused to advance say 
money unless defendants Nos 2 and 3 made a 
mahaiarihundi including a previous debt of 
dcfendnnt No 1 amounting to Ps 3 06^ J defend 
ants Nos 1 and 2 fadm^ to obtain money ebe 
where aeceptedtheso terms toohaloanofPe 1 200 
and made the j/»o6a?(j.}bi(n(ft m the uav dc iivd 
Ildd that the acknowledgmtrt of hibililvby tho 
defendants Not Sand 3 naan part of tbe consider 
atlon wl leh thiv gave for the money borrowed 
from plaintifl that tho Its l,"^) advanced waa 


-iMtruments of tiile~~Paflu.a>/ recetpta effect of 
ossigniHenf of A from BagalKote eonbigned to 
B at Bombay eertam consignment of bales of 
cotton These consignments A entrusted to the 
Madras an 1 So them Jtahratta Railway st Eagal 
boteforconveyanceto Bombay which was effected 
by rail as tsr sa Murmagos on the hitea of that 
Company and afterwards from Murmavoa to 
Bombay by sea by ships of the Bombay Steam 
Navigation Company The Pailwajr Company 
irsued lu respect of these oonsignments receipts 
which -t handed over to B ss the consignee of 
tho gooifs in exchange for bundles for tho amount 
of the value of the goods drawn bj- B in favour of 
d-^bese railway receipts contained irfrr olta 
the following condition — That the railway 
receipt given by the Railway Company for the 
articles delivered for conveyance must be delivered 
up at destination by the consignee to the Paifway 
Company or the Railway mav refuse to debver 
and that the signature of the consignee or his 
agent vn the delivciy bool at destination shall he 
evidence of complete delivery If the consignee 
does not himself attend to tahe delivery he must 
eudoroe on the receipt a request for delivery to the 
person to whom he wishes it made and if the 
icceipt 13 not produced the delivery of the goods 
may at the discretion of the Railway Company 
bo withheld until the person entitled in its opinion 
to receive them has given an indemnity to the 
satisfaction of the Pailv ay Companv hile the 
goods wore in transit and in the possession of the 
Bombay Steam Navi'»ation Company B become 
in olvent and some of the bundles given by him 
to -1 in rcapeot of the goods in transit were dis 
honoured 4 thereon purported to stop t! e goods 
and gave the SteaiUBhip Company instnicfions 
not to deliver them to B but to C In the 
time B had borrowed monies from D and B ana 
bad traneferred to D and B respectively the rad 
way receipfa for certain of these consijmments 
as aecunty On tho arrival of the bales at Biimtay 
tbev V ere claimed hv D and E respectively end 
al o by C The Tombay Steam Navif-ation Com 
panv filed two suits One avainat A h and D and 
the other asamst A and F claiming that llm 
defendants m each suit might be restrained from 
taking proceedings against tie plaintiff 
mrehtioa to the hales and that {I o defendants in 
each anit niieht be required to interj tend together 
concerning ihcir claim to the goods lo question m 


( lor ) 


D1CE*'T OF CASps: 


( lOOS ) 


COVTRACT ACT (IX OF ISTawoonff 

— ;$ 4 61 i:ja 103 — fon/i? 

*uchsT5it /7fW th\trcading s lOlof thcContr^ct 
Act ja conjunction with » 13 ot iho Tran fcr 
of rrop^rtr ^ct (a» ptoculcd for Its 4 of tlo 
Transfer of propenv \ctl railaav tcccijts mu t 
taVen to b" mercantile documents of title 
fulfilling one or other of the conditinna specihed 
in the explanation to a 137 of the Tran fer of 
PropertT Act ci jroTing in the ordi&arT conrso 
of butine s the po e ion or control of goods 
or anthonaing or purporting to authorise either 
bT endor*emcnt or delivery the po se or of tho 
do um nt to transfer or receive the g ods thereby 
repre ented and that under the third condition 
of the railway receipts in question it was clear 
that those documents fell andor tho latter clas 
Orrat /mfian F«ni irufu 7’aifirav Compnn f v 
Hnntnandtu FirnH on osd 1 irji llatittoj ILF 
Id Bom u7 not followed Simultaneously with 
the e BUita D had filed a suit against 4 and B 
to recover the monies advanced b\ him acainst 
the railway receipts transferred to him Subsc 
quently tho entries in the general account of D in 
D t iKiota showed that various sums « ere credited 
to D whi h if the rule 1 m I down in a Cl of tho 
Contract \ct were applied aonld extingni h 
that d bt IftM that tt® intention of jO as tndi 
cated bv his suit to enforce his clstm against Iho 
proceeds of the bales of cotton covcfM by the 
railwav receipts in que tion negatived the appli 
cation of (he rule Fltld accordiogtr that D end 
B were mp^tivcly entitled to the benefit of 
I 103 of the Contract Act ss against A and (he 
bales having been sold that tho persons in whose 
bands th* aale proceeds were should hand over 
the net sale proceeds to D and I deducting any 
charges justly due AiteRciuvo 3. Co t Rsmdas 
\ iniucsLs (1013) 1 L R 38 Bom 2:>5 

■w — g 6— 

«SS Civa PSOCEOCM CoDC (Act V or 

1003) 8s 4* ll« 

I B R 42 Had 776 

»j ” 8 9— 

Sre CoTrraci T L F 42 All 187 

s 9— 

Ec 8 1)6 — 

28 C W N 675 

f 10— 

Ste CosirsniES Act e« 3S 4o 61 

I L R 36 Bom 567 
See Land XcqnsiTiojr 

X L R 44 Bom 797 

ss 10 11 — OuardionandmtnoT—Salt 

efhn tnen property by guardian to minor— Bole tofid 
i/ JoTlenJit of minor A certificated guardian 
transferred some immovablo property belonging 
to himself to his minor wards in satisfaction of 
money which he owed to them After the gnard 
lan a death the minoTS sued h\a heirs lor pos ea 
Sion of tho property Held onthefinding thatthe 
transaction was 6o i S/i fe and for the benefit of the 
minors that the transfer in their fa\onr was valid 
and could he enforced bv them a against the hetta 
of their late guardian Ulfat Pai t GAmSHSx 
EAR (1011) I L R 33 AU 6u7 

s 11— 

Bee JIivoR 


CONTRACT ACT (IX OP ISTO-fonfd 
8 11— CON M 

Viiior — Safe — J/inoi 

eeritee tub ejuc>il/y d}spo e sed by third party— 
I igtt cf lendee to recoirr purchase money Jrom 
trnfor \Miere certain ramindan property wae 
sold to per ons who ' ore minors at the tunc of sale 
and the purcha ers were subsequently ousted on 
suit b% thml parties it was held that the pur 
cha ers were at any rato entitled toVceoier from 
tho vendors tho sum which they had paid as pur 
chase money Vir Sancarjan v FaUtTvadm 
UflAomed ChoichduTi L R S') I A 1 I L R 
39 Cole '’3'^ and MoTiori Biber v Dharmodas 
Ghost I J R 30 Calc 530 distinguished 
IValidad Khat t Jawak Sivon (1913) 

I L R 35 AU 3-0 

ss 12 64 65 76— Sale by a 

mino — Bt charge of morlgagc by lendees — Sale not 
tomplefcd — Suit It/ rendees to reeoicr consideration 
paid II and R two Hindu widows of whom R 
was a minor sold a shop to tho plamtifis Begis 
(ration of tbc sale deed was refused and the ven 
dees thereupon sued to recover Rs 231 alleged to 
have been paid to certain mortgagees m discharge 
of i mortgage on tho shoj and Bs 100 »spatd in 
cash to the vendors and they ashed for sale of the 
shop Held that the sale being by i tumor the 
plaintifis acquired no mterest to upport their 
di charge of the mertgage and that the remaining 
lumof I s lOOnot having been paid forseeee aties 
was also not rrcovcrablc ^uuu Lal t Ram 
rum (1909) I L B 52 AU 2S 

St 15 16— TAreat bj a stritngtr to a 

contToct fo commit sniei(fe held out to I is uife and 
ton <ind indu(t)ty (Asm to enter in(o eontrart on tfat 
accoNitf— laftifiti/ of contract-— Coercion and undue 
tnffuenct—Svictdt uhether on act forbidden by 
Indian Penal Code — Prejudice »ne ID meaning 
of By a threat of suicide a Hindu induced his 
wife and son to tvecute a release deed in favour of 
his brother m respect of certam properties which 
they claused as their own f/eWby AtLiS CJ 
and SrsmoiBi Atyap J (OLDVirLD J dissent 
log) thattbo threat of Bntcide amounted to coercion 
within a 16 of the Indun Contract Act and that 
the release detd was theroforo voidable Per 
iVat-us <7 J and StsnAcmi Ayyar J —Suicide 
is an act forbidd a by the Indian Penal ( ode 
nod suicide by a Hindu if actually committed 
Will be an act not onlv to bis own prejudice but 
aUc to tho prejudice of his wife and son with 
a 15 i’srOLDVisLD •/ —Suicide is not anactfor 
bidden by the Indian Penal Code directly or 
lufercntially and hence the threat did not amount 
to coercion and the rclea e was not voidal le on that 
account As the person who held out the threat 
was not a party to the refea e deed it was not 
voidable on account of undue mfloente within 
e 18 of the Indian Contract Act AjijiiPajxt r 
Seshahsia (101-) I L E 41 Mad 33 

s 15 to 18— 

Se HxvDn Law Anomov 

I L R S3 Bom 441 

S" 15 69 70 "2 lilus (b)— 

See ^ OLWTAR- pAYSrEVT 

I L R 40 Calc 593 
16 — (as amended by Act VI of 


I L R 40 Mad 2CS 


1899)— 


’3 C W N 690 


< 100J> ) 


DICEST OF CASES 


i 1100 ) 


CONTRACT ACT (IX OF lS72)~fonl(? 

s J9— (as ameaded by Act VI ot 

1899 ) — contd 

See CiMC, Procedure Code (Act \ op 
1905) 0 Will r 3 

I L R SS Dlag SjO 

See I ETTEr«i Pat» m C I 20 

2 Pat L 3 683 

— _ Intereet gnundt for 

relacUon of — V>idue tnflutiice It n not open to 
a C«act to ctd'.ifc t{\c Tate mteieit m % jatomia 
sury note «nU < fht. stipulation as to interest was 
obtained by the exeici^o of undue infiaemo a« 
defined in s lb Indian Contract Act (Act I\ of 
1872) Ball \ ) nn Dai \ Madan ta! 1 t, It ^9 
All 303 dii'icntcd fiam DIiaHxpal Da* x Paja 
l/anwliar BnlhAi SAni-? 31 1 A 21S followed 
Per TriE Cniti Ju&twe —It was not open to the 
Diatnct Judge oa general etjuitable grounds to 
interfere with the conlratt between the parties 
unless be wa-s satjafied that tbo cootract was 
brought about bythe cietine of nruluo influence 
Per bANKiRAN Nair J — Exccssiv 0 interest la 
it'.elf may botiideiiro f the fact that the debtor 
must have been ui a very heljileta eonditioixto 
acoept the term impo cd b> the creditors Kesj 
tutu InAiDU i AeuULLar Amiud (1915) 

i L R 36 Ma.d 633 

■■ ' — J, ndue influenee—Onu* 

of proung undue influence— Suit lo cancel controct 
onground of andus jn/i«nfe — Domiualton o/ utH 
musi ie pui in a (lou To treat undue influence 
as having been established fay proof of the rela 
ttons of the parties has mg been such that the one 
naturally relied upon the other for adttco aad the 
other wn>j m a position to dominate the will of (ho 
first in tmng it is crroncou« That merely 
proves uifluencc But both )jy tho Law of India 
and the Law ot England more thaa mere influence 
must bo ostabh hsd so as to reader It in th» laog 
wage of the he undue It roust be established 
that thep non in a poeicwaof eloiamstionhasused 
that dominatun to obtain unfair advantage for 
liimsclf and so as to cause injuty to th* jierson 
eelviua- upon h» authority or aid ITJeo the 
relation ot influence as above set forth baa been 
establi-shtd and it is also made clear that the 
bargiin is with the petsoo who influences the 
other and is in itself unconscionable theu the 
pervon in a. position to ine the influence has a 
heavy biirdin thrown on him proving aflinua 
lively that no domination was practised PooSA 
favini a- lii.xM.rrA. Csettur 

I L R 43 Mftd (P C ) 545 
ss 18 19— 

iSee U\DCE lMXtrE\cE 

I I B 42 Calc 2Ss 

ss 16 10A— Uttdae lafiueace— 

^oi/ frcl~Fac/i necessarj to juslify inler/ertnce of 
Cou I on the ground of undue tnjlatnce The 
power of aOurt to interfere with contracts aH'-’ed 
to he uti onscionablo is hmitid by the provisions 
1 1 the Indian Contract Act IS"^ 6* 15 and IDA 
The fact thatanciccisive rate of interest is cliarged 
in a contract is not alone suBicicnt to establish 
that (ho Riabuig thereof has beea induced br ondue 
inQiicoce but the 0>urt must also find that the 
I ndci was in a | osition to dominate the will of (he 
borrower wl on fhecorttfact was enfen’d mfo before 
any pn. nj tion atfes that the contract waa 
imluced bj undo* influence ffaUi fan i>»# 


CONTPACT ACT (DC OF 1872)-Mnfd 

SS 16 18A — conlJ 

r iladanCa! All Jl eeUy ^o^e3 (mi) SS Xtrpft 
ram y Saim ud dm Umad Khan 2 L P 35 
AU 2SI and Dhaatpal Do* t Ifaneahar Dal h 
StngA I L F 28 411 S70 referred to Debi 
StBXtt Ca\04 8aiut (1910) 

I L B 32 All 589 

— SS j6 -4_ 

See Hindv Luw niLSPB) 

2 Pat L 3 215 

See latESEST 

1 L B 42 Calc 652 690 
24 C W N «4 

— — - Inlereti—SItp^laliort 

for compound tntereil on dt/avll — Hard and uncon 
saoaable bargatn—ltmU of Ccmrl s pot trs to mler 
fere — onus ptobandi — Slorlgagc euU — Fari of 
property toll to third party — Purclaeervotimphaded 
effect ef—Fraehet-^uhardtraie Court* bound to 
follou decuion* of Fafaa High Court A contract 
Cannot be avoided by a Court merely because it 
coDStdets that the rate of interest is Ii„rd and uncon 
ecionable or unusual or that it will be niinoua to 
the debtor and a debtor connot bo relieved from 
bis obligatioas eveept by showing that he comes * 
nitbu e 15 ot 7^ of tho Contract Act 1872 A 
vague auggestfou nathout a Jefisite finding that 
the leader vras la a position to take adraatage of tho 
pressing needs of the borrower does eot entitle the 
Cour* to reduce the rate of interest ardesathe Chart 
finds that the lender used his position to take an 
unfair advantage over the borrower An agree 
nicnt to pay interest on » mortgage bond at 2 
per cent per meaeem with yearly rests is not 
nece s>an)y a hard and uncosscion&ble bargain 
Per kfrLUcs J — ^The eubordinaie Courts withm 
the jUnsdictiOR of the Pot&a High Court ais bound 
to follow the dcoisions oflfiat Court whether they 
are in conflict with the decisions of other High 
Courts or not Kahda Prasad i PasdbyPam 
Chavpea Prasad NARarJ. Sc-on 

4 Fat L J 585 

R 18 cl (SI — Cud Procedure Code 

(Act y of 1993) O kH T 91— Stamp Act {II of 
J$99) * 3S — Court aaU — Ciscovery that the judg 
ia«n/d<6for Sad no taleable infercsf — Faifure cf 
considentlKiR— iSuit by aKCfion purchaatr far poaats 
non or return of purchase money — Pelofione of the 
judgment creditor and the auction purehas r—Suil 
not coyst aWo by Small CntMee Court— Unalatnptd 
doc««e«f regarded a* nan erislent A Court sale 
purchaser having discovered that the judgment 
debtota bad no saleable interest in the 
sold btoughi a suit against (he judgment crecli 
tor for recoveiy of possession of the projierty 
or in the alternative return of the purchase mODcy 
on tfae footing of total failure of coosiderafion 
A qu*. tion havmg arisen es to whether the *u»t 
was mamtainabie Held that the amt wa» niain 
tamable tnaaniucb as under the Civil Procedure 
Code (Act \ of 190S) there -naa an impiied war 
rwity of some saleable interest when th® right 
title and interest of a judgment debtor was put up 
for sale and the purchaser a right based on such 
tmplsed K-Rrranfj to n returc nnd<r eertaia condi 
twnt ol the jiurchase laonev which had been 
received I y tlie /uilgnient-crcditor i a» rreogtiited 
The rchitninROftbcpanfe namely the Judgment 
creditor and the Court sal jorrl a or were in the 
aaturc of contract Held further that such a 



( »101 ) 


DIGEST or C^ES 


{ 1102 ) 


CONTRACT ACT (DC OF 18“2)--foii/£l 
t 18 cl (3)— 

»Qi thoufU the subject matter waa lef-s tbao 
r kOO »a» no cogmrable by a Court of Small 
Cau t~ tbciT Itinj: a praver for j>ossc ton of 
imiuorablo property Kn unstamped doeument 
bcins jnadmi tble in evidence mu t be taben as 
noa-cxi-tent Tr tosui VRnr iiir IraMr ^I^a 
Ti£ GaRoiCHAR Boat {1010} 

I L R 85 Bom 29 

— ss 18 and 19 — 

Sft Chcram riQCT 

1 L R 42 Calc 28 

— S lQ~r<gi*leTtd d( d o/ jfi/l — IttgSt 

of retwalion roi mere d h>j the donor— J »// of 0 e 
don t—Challengt Ly a third fiotly faitttg no title 
Tbou^b it mipbt be open to a donor wtlhin tbo 
tune alloired by the Law of Limitation to attack 
bis gift under a regi tered deed n hieh ic erved no 
ri^bt of revocation on the grounds mentioned in 
a 19 of the Contract Act (IX of IST*^} still so long 
as the regi tered deed stands the title of the donio 
under it cannot he challenged by a third ) arty 
who baa no title TniiinaK BiiiSAjt i Siissear 
‘• nAJiPAT (lOU) 1 L R 38 Eom 37 

— S3 19 19A— 


5'e S iG I L. R 32 AU 589 

Bte Tersis Act (II or IS^S) s «S 

I L R 43 Bom 173 
Ete Lvuce Imxctvce 


I L R 42 Ctle 288 
- f itj—Conlraetmade aniera mutual 
mulakt as to the nature and extent of tendot** title — 
CcidracI to grant minia^ leaee bj Zfogoli Drahmot 
tardar at o fime uA<n Bral<mo«<irJar» generally 
iceTe beltcted to oien sulrotf ngfU—rtfueal to 
tomplele contract on decteion* of Court ihroving 
double on the (aie— 8u<( for f«/und of adionm— 
Bpuifie Fell'/ Act {1 of IS77) e 30 In October 
1903 tbo defendants who owned a ehare in some 
ilojoli BraJmallar land contracted to give the 
plaintifla a lease the ob)dct of which was to enable 
the {laintiSa to work coal underground The 
contract exrrces v provid d that there should 
bo a good title At this tune it was generallv be 
heved that the ngbts of the tenure holders inctndcd 
mineral tights The plaiatiHs advanced eome 
moneys but later when the dociaion of the Privy 
Council inAlifiramv SlyamaClaran I L P v6 
Calc 1008 a c ;CC II ^ / and Zfori Aaroyan 
SinjA V 5r«ram Cf ticlerftuf/y J4 C H A 74C 
throw doubts upon this understanding of tho law 
the plaintiSa refused to carry out tho contract 
unless defendants satisfied them as to tbeirlitle to 
»• the property which tbo defendants not having 
done tbo pUintiffa sued for refund of the advances 
Held that tho contract waa void under a 20 of the 
Indian Contract Act a having been entered into 
aadcr a mutual mistake That the contract bad 
also been broken by the defendants by their failnro 
to show a good title and to cure the defect therein 
nod the pfamtiffa were entitled to recover tho 
money advanced by them Ram Cuawdba Hisba 
t GaKESII ChtAVUBA Gakcopadhaay ( 1016) 

21 C W K 404 

— ■ — « 20 and 66 — 

5 e 8 50 28 C W A 573 


CONTRACT ACT (DC OP 1872)— conti 

■ — ss 29 and 65 — Fraudulent represent 

ation and impersonation by one of the execu 
(ante of a deed— Vislale as to n matter of fact essen 
tiat lo the agreement— A person fravdulet lly morl 
gaging properly not hts oirn — Mortgagee beluiivgis 
good faith the mortgagor lo be ouncr of property— 
Tran fir of mortgage by mortgagee in /aionr oj rt 
third party — Deed of tron fer signed by Oe mort 
gagor as o coneurnrg party the mortgagor again 
fraudulently representing lo be oicner — Iransferot 
and Iran ftree aelug under the belief that the real 
oicntr concurred inthetransfer— Failure of considera 
lion — AfOilanee of contract Under the will ol 
Ihcif father J F and L 51 became entitled as 
tenants m common to equal moieties of a bouse at 
Mazagnon in Bombay This tlnrdsonCwosgivena 
right of residence in the house so long as he lived 
in barmonv with his brothers and Bisters C 
however frauduUntly repiesentir" bimself to ha 
bis brother L M purported to create a inortgof, 
of a moictv of the said house in favour of tha 
defendant Sub cqucntly the defendant in con 
eideration of a sum of Fs 1 770 paid to him by 
the plaintiff transferred the said mortgage in 
favour of the plaintiff The plaintiff having 
in latcd that the said L H should beapartvto 
the deed of transfer C fraudulently representin 
himself to be L 51 joined >n executing the said 
deed as a concumne party The plaintiff having 
discovered that the mortgage and the transfer 
deed were not executed bv L hi but by a forger 
in bis name sued the defendant as transferor 
for return of the purchase money as on a total 
failure ©1 cemsidmtion The Inal Jud^e aTOlied 
the maxim cotrot emplor and dismissed the 
suit The plaintiff thereupon appealed Ileld 
Chat the defendant was bound under s 6oof (he 
Indian Contract Act to repay tho purchase money 
to the plaintiff iDSsmuch aa both parties being 
m tba Mlict that the real owner had joined in the 
transfer were under a mistake as too matter of 
fact essential to the agreement which wos there 
fore avoided under s 20 of tho Indian Contract 
Act ISAIAII. AixaRaekia t Dattatbata 
(1J10) I L R 40 Rom 633 

s 21 65 and “2— 

i«e Co>TitiCT wrrn Exejii 

I li R 44 Bom 831 

8 23— 

See AOREEUE'IT AOAl^ST Pc BUG Pouot 
See Biti. OF Ladivo 

1 L R 8S Mad 941 

See ETrzcTA'icica 

I Z. R S9 hlad 654 
S e Hindu Law — Mabriace 

I L F 39 Bom 5S8 
See LtiiiTATiov Act (IX or 1 *08) s 19 
L L R 40 Mad 701 
See JlAEErtCE 15 C W W 447 
See PcTNi 14 C W K 1031 

Agreement lo remu 

nerote (firdparf^ Jorvsing his ipflturce tolnng 
eiberulseUltinentot eiiildispute if opposed to tnetraU 
Ig or pufche polity Ithere A prombcs to re 
munerate C m consileration of the latter under 
taking to use bis {nfiuence over B so os to effect a 
compromise of a civil dispute between A and B 
th« consideration or object of the agreement is 



( 1103 ) 
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( 1104 ) 


CONTRACT ACT (IX OF 1872)-foH;rf 
s 23 — contd 

no illegal and it is enforceable Syed Habomed 
rAHTTBUL Huq V Shah Wazirul Htjq (19U) 

16 C W N 480 

2 CnmiHrtl breach of 

trust pro9ecu^tore against gomasiha dropped at 
the instance of Magistrate on aeeuted executing 
mortgage bond for the amount eniJczaltd — Compound 
tng non compoi«M?a6Zt o^enee if contrary to pubbe 
pohcy Where at the trial of a gomaatha for cn 
minal breach of trust under s 403 Cnminal Pro 
cedure Code the Magistrate haring suggested 
that the matter should be settled out of Court the 
accused executed out of Court a mortgage bond 

1 n favour of his master for the amount 

and the prosecution was dropped and tho accused 
was acquitted or discharged though the with 
drawal of the prosecution was not mentioned in 
the mortgage bond as forming part of the const 
deration Hdd that the mort'rage bond was 
illegal and a suit on its basis was not maintainable 
Per CtftNDTJFF J —It is against public policy to 
compound a criminal case which is declared to ^ 
non oompoundable by the Criminal Procedure 
Code and an a;ie( raent to that end is wholW roid 
jRlaw TTifftamr v Payfey i ^ 2 11 L 2€0 
referred to The circumst me© that tho Magis 
Irate wrongfully sugacsted or sanctioned the com 
promt e makes no difloience Collins r Ballon 
Urn I Sm L C Bd llatp 36$ relied on Shexlh 
?fub6»e But A v Bibee Hingon 5 IT B 412 not 
followed Sheikh Majeihb Rahman v S\e6 
Mhstasheb HOSSEtN (1912] 

I L R 43 Cslc 113 
16 C W N 854 

3 ' — Agreement belueenseie 

ral firms to fix rates for ginning and oahng cotton 
and to share profit — Agreement neither »» res 
traint of trade nor against pulUc poticy Ettd 
(hat an agreement whereby certain firms fised the 
rates to be charged for gmrung and baling cotton 
and further as to the manner in which the profit 
should be shared by the partie thereto was an 
agreement neither in restraint of trade nor of 

to public policy HaribTiai Mane^ Lot v tsaaraf 
pZi Isabgt 1 L It 22 Bom 61 and Traser <t Co 
c The Bombay Jet Manufactunng Co I L It 
29 Bom l0^ followed Kuber Nath t Mahau 
Ram (1912) I L B 34 AH 587 

4 Contract between third 

parlits for the payment of money on the failure of a 
marriage lotd as opposed to public poltey An 
arrangemen between A and B that B s dangh 
ter shall many A s son and that if she 
fails to do BO B shall pay a sum of money 
to A IS opposed to public policy and void 
under 8 23 Indian Contract Act (IX of 1872) ^ 
Venkata Kristnajya v Lakshmi Barayana 1 It 
It 32 Jfod 18i applied Hermann t Charles 
worth [1905] 3 ^ £ 123 referred to Furtamdas 

2 rthhovandae v Purshotamdae Hangaldas J I 

B 2] Bom 23 explained Devabatah t AfrTnr 
TAMAN (1014) 1 li P 37 Kwd 303 

5 — Fore IAcHriIo/J878> 

—Liten$e~Agrecmfnf to erler into paUntrthip con 
iravtntng the terms of lit hcerise— Agreement not 
utlaiejul An agreement to share profits which 
«ou)d contraTcnc the terms of (he licen e as 
between the Forest Ofiiecr and tic licenKC is 
not forbidden by Isn nor Would it defeat the 
Ttovmons of any law Faglunath lain, an v 


CONTRACT ACT (IX OF 1872)^opi(d 

S 23 — could 

\alhu Htr}i Bhate I L p 10 Bern C’G di 
tmguished Nazaealii Sayab Imam t Babi 
Miya Dureyatimsha (1915) 

I L R 40 Bom 64 

6 ■ Cottract — Agreemen 

Opposed to public policy — Assignment of mott 
gage talenby a paluari Held that the taking of 
Bn assignment of a mortgage bv n patwan is not a 
transaction oppo ed to public polic} withm the 
meaning of a 23 of the Indian Cent act Act 1S72 
Shtam Lai r Chhali Lai 1 L F 22 AH 2‘’0 
nadSheo \arninv 3Iala Prasad IIP 27 All 
73 overruled Phaowan Dfi t Mtoapi Lae 
(1916) I L R 39 All 51 

7 I Contract — Agreement 

opposed to public policy— Purchase by a kanungo 
of mortgaged property Hell that there exists no 
legal prohibition against a k nungo purchasing 
mortgaged property and suing to redeem the mort 
gage existing on it nor is urh a tran action 
Opposed to pubUc policv within the meaning of 
a 23 of the Indian Contract Act 1872 Kamaei 
Dbtiu Gup Dayae (1916) l t R 39 All 58 

g ■■ — — AgremenliopaymonrV 

to the laid t clerk for gntng #j5«iol attention to ® 
cose whether opposed to pvme policy An agree 
nient by which a litigant binds h m*eJf to pay his 
vakil a clerk a certain amount for gmng special 
attention to his legal busme whi h hia reXtl aas 
bound to see to m consideration of his fee is opposed 
to poblio policj aufi »8 ■'■Old ^nd unenforceable 
Lx parte Cotton 0 Beau 107 referred to SvB^A 
NA^aAKA t SUSBAYYA (1917) 

1 L R 41 riBd 471 

p BuJIic policy tnferprefed 

according to the dictn of English Judges— Contracts 
for Ike sale and purchas of goU soieretgns at bullion 
rates for forward deliiertes — N o(ij?co(iOB« uudsr 
the Defence of India Act (17 of J9lo) The plaint 
iff a commission agent entered into contracts 
on behalf of the defendant his up country eonsti 
tuent to purcha'te sovereigns for I aishakh and 
Jeth tatdaa of Samvat yea? IS”! t e May and 
June 1918 settlements The defendant failing 
to make payment on the tati« days the plaintiff 
sued for damages occasioned by breach of the 
contracts The defendant contmded inter aha 
that the contracts were opposed to public pohcy 
within the meaning of s 23 of tho Indian Contract 
Act and m support of his contention relied upon 
two Notifications issued under the Defence of India 
Act (IV of 1916) Tho first Notification dated 29tb 
June 1917 and published on 9th July 1917 provided 
that no person shall melt break up or use other 
wise than as currency any current gold or silver 
com ’ The second Notification which was sub 
sequent to the date of breach of the contracts 
and issued on the 22nd August 1918 provided that 
no person shall sell or purchase or 
or purchase any com for an amount exceeding the 
lace value of such com or slall accept or offer to 
accept any such com in payment of a debt or 
otfaerwi e for an amount exceeding its face value 
Tho tnal Judge di missed th» plaintiffs suit 
holding that the trafficking in tho gold currency 
of the country while the ( rcat ITar was in progress 
tended to defeat and embarrass the wloJe scLtiro 
of the Govetnment finance and was in its very 
essence opposed (o ruHic policy winch fn lnoiA 
at any rate was defned ly and coinndtu with 
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CONTRACT ACT {IX OF 18-2l-Mi rf 

s. £3— <0 1 f 

tnnFurrsc'f GoTcmnrnt nml thut tlic \otil <ition 
Ancu 1 191S f ilion ing tl it of Juh 1917 shotted 
that tLetnPicliina in ^urh oomt hid for some time 
therefore been eontrtrv to publie joliy The 
plamtifl afipcileii // / reierving the deci ton 
fcf tfe trill Tui'pe ml deerceme he ilainttfla 
Jit (1) t! It tl e contnets in luit nere not void 
*1 oppo^l to public polict within the meaning of 
s. 23 of the Indian Contract Act ina much as no 
clear general head of jmblic policv could be evolred 
which would ju tifr the Court m holding them 
unlawful on the groun 1 (.) that if the cate was 
to be decided on the Notifications the contracts 
mu t be shown to be forbidden br law and would 
then fall under the first hca 1 of s 23 of the Indian 
Contract \ct and ant reference to public pohey 
would be irrelevant (3) that the contracta were 
not obnoxious to the Notilication of June 1017 
and were untouched by tlic NotiGcaiion of August 
1013 1 er lUvwarn J — There wa m my 

opinion, DO sub tantial ju'tiScation for holding 
tliat those dicta (te the En'’h8h Jjd-'ra on 
public pobey) houl I be dijregar*lc<I by Judges in 
India and that public policy hould he interpreted 
under r 23 of the Indian Contract Act aa 
comp ehendmg all the politics! policies from 
time to t me of the Government of India. 
SnrrcTTA sts LAKStiuriAnAYa:; t Ramctundra 
} AVDATTA'CDAS (19IU) I Ii B 44 LOS 6 

1C Contrad for auypfy 0 / 

teptit of A 4W<iin<n pidurt^^onttyhl la Ite 
piclure o'Utind by a firm m Erjland — / Hblicofion 
of pidure la Indin not IrtiuJuUnt — Cop/rtglt at 
tommonlai/^Fin ArttCopyn<jll idef JS62('*SJi 
"C I lef e C^) On the IJth February 1913 the 
d fendant entered into a contract with the plainlifi 
to prepare and supply to the pUintiCf within three 
nontbs bom the date of the contract tnentj 
tboiuanl copies of picture of the Coronation of 
Their ilajesties in Fn land. The specimen picture 
was originally pub1ishe«l m England by A Vivian 
Afanscll &. Co which had obtained a copvriglit 
in the said picture The defendant havin" com 
nutted a breach of contract the plaintiff aued for 
damages The defendant eontended that the 
obicct of the contra t being to defraud an English 
Company who had a copyright in the peture the 
contract was void under ■ 21 of the Indian Contratt 
Act 1673 Held overruling the contention that 
the contract did not come within s S3 of the 
Contract Act 1872 and the plaintiff was entitled 
to sue for damages for breach The Fine Arts 
Copyright Act of 18C2 «t 26 Vtd e CS) does 
not extend to any part of the British Domimoiia 
outaid tbo United Kingdom As toon aa an author 
a publisher or a painter gave to the world what 
he had written or created it became public pro 
pert} and there was no ricbt at Common Law 
before the Statute of Anne (8 Anne c 19) which 
protected him from bis works being copied by one 
who chose to do so Gratfs d. Co Xmifed t 
GiTTH [nOS} A C 406 JtfferytT Boo e j {1864) 

4 II L C 815 and MaeSliUan x Hhan Bahada 
Sham^nl Olama M Zala {JS95) 19 Bom 554 
referred to Vasudeo Gavish 1 Akutuax 
IlARionAi (1919) I L R U Eom 723 

11 ■ . ■ Prtnciport fllegaleon 

frnd tctlh a stranoer— Money rteotered bjayent from 
tlran^er iind r the conlraet — P yht of princip^ to 
retoitr from agent monej reah ed The liegahtv 


CONTRACT ACT (IX OF 18'2)— 0 Id 
s £3— <-0 Id 

cf a contract between the principal and a stranger 
under which an agent recovers money due to the 
pnn ipal is no bar to the principal re overing the 
inone\ *o realized from the agent PiLAunATPA 
CnnTtAR t CnocKWJVQAsi Ckfttur {19 1) 

I L P 44 Mad 334 

12 — ( onlrncl I I restraint of 

trade Held on n construction of the Inbuhyal 
thtt an agreement whereby the jlaintiff m con 
sidcration of an annual rental granted to the 
defendant the right to carry on a trade m hides in a 
particular distri t but which did not contain any 
undertaking that the plaintiff would not grant a 
similar right to ana one el»c was not void under 
the Contract Act 18 s ai being sgamst 

piuUic pobey A luit for th i nt reserved in a 

Inbuliyal is governed bv Articl lir of the Limita 
tion Act lOOS and not by Arti lo 110 K L 
Maektn le r Mahara}a Sir Pan shuar 'Singh 

Bahatub. 1 Pat L J 37 

13 fuff 1 C Policy 

— Anil aupfiaZ fljrremcHf lo prot de for tn/c s 
tnanfenonee tn t\tnl of disienfion lelueen the 
parliet Held that an antenuptial agreement 
entered into between the prospective wife on the one 
side and the prospective husband and Ins father 
on the other (tbo parties being Muhammadans) 
with tbo object of securing the wife sgamat ill 
treatment and of ensunn" hero suitable amount 
of maintenance m case suebtrea ment was meted 
out to ber was not void as being oirauist public 
poliev BaiFntmax AUmahomci Aiytb J L R 
w lom “*60 distinguished MonaanuD Mins 
LD i)iv r Jamal Tatma I L R 43 All 650 

ss 23 65— 

Set Agsa Tcsavct Act (II or 1901} 
s 10 30 83 I L R 39 All I’S 
Agreement for eorwtdcra 
tion to procure nppoinfm nf to a piibfic office — 
Foifnre to fulfil jrromise — Suit to reeoier omeunt 
paid 1 / lie* — Ian delicto parties — Refund Any 
contract to appoint one to a public office or in 
volving (be sale of a public office or securing on 
office for the promisor or recommendin’' him for 
such office IS opposed to public policy "inch con 
tracts are void without reference to the question 
whether improper means are contemplated or 
used la their execution Pichaliit!/ v Aarayan 
nappa 2 Mad II C R 311 di tir^ui hed and 
doubted Where the contract alleeed was that 
the defendant aVsiirofn Di trict Judges Court, 
was in consideration of plaintiff paying him 
Ps ISO to provide the latter 8 son with the post of 
a permanent peon withm two years and the suit 
was to recover Ps 100 alleged to have been paid 
by plaintiff as aforcNAid on the ground that the 
defendant had failed to perform his promise within 
the time tipulited Held that the parties in 
this ca e being clearlv in pan delicto the Court 
would not assist the pfaintiS to recover th* money 
Mtbou h where money has been paid under an 
unlawful a'weement but nothing r ''0 done in 
performance of it the money may b* recovered 
back this exception will not be allowed if the agree 
ment is actually criminal or immoral s. Co of 
the Contract Act aptlv apph s onlv in cases cf 
agreements which are sub^uentlv found to ^ 
Twd on account of some latent defect or of cir 
cum tanees the date of the aereemen 
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CONTflACT ACT (IX 0 F 1872)— co«/<f 

S 23 65 — conld 

ox of an agreement which is afterwards made void 
by circumstances which supervene Lbdu C 0i.CB 
MAN V HiBiLAL Bo3e (1916) 

I I. R 43 Calc 115 
19 C W N 919 


Jforriaje hrocage otree 

vient — Jfoney paid under uAe« vecoteroWc — Pnn 
ciph of English Lav. apphcahditij of — Transfer 
osleiisible or real v heth r a proper esf A marriage 
brocage agreement is unlawful and void ah tnttto 
and DToLeraQO paid thereunder is recoverable if 
the agreement or substantial part of it la not per 
formed. Such an agreement does not fall within 
s 65 of the Contract ^ct and the rule lo bo 
applied 13 the rule of Engbsh Law Taytor v 
£ou.crs I Q B D 201 Kearley v Thomson 2i 
Q S D 712 Barclay v Pearson [7S»5] 2 Ck 
154 and Pelherptrumal Chttly v Muniandy 
S'ertai 1 L P 35 Cnle o51 referred to LeHit 
Coachman v fixrolal Bose 1 L B 43 Cale US 
dissented from The rule applies whether the 
transfer of the property under the sgreemeut was 
merely ostensible or reaL Jn re Great B rlin 
Sieambont Company 2b Ch D Q16 followed 
Spinivasa t SrsQA (1017) 

1 L R 41 Mad 197 

Za- 

5es Civil PRortnuBC Code (Act V of 

1903] 9 11 I L R 40 Bom 614 

See CovTBAOT 3 Pat L I 412 


■ Contract to«f — C<>» 

etieralion unlauful — Agnement to itt/le crtnww 
prosfcCtthon — Agreement against public policy Tho 
plaintiS 8U d for specific performance of a contract 
whereby the defendants husband had agreed to 
convey certain land to her (plaintiff) for Ks 150 
subject to the condition that in the event of a 
criminal prosecution for criminal breach of trust 
lostitutecl h> the plaintiff agamst the said intending 
vendor not being withdrawn the contract wm not 
to be enforced The defendants contended t^t 
the contract was void as b mg opposed to public 
policy Held dismissing the suit that the wm 
tract could not be enfoiced a pait of the consider 
ation was void on the ground of being op^cd 
to public policy Bawi Basichandfa v "ATA 
WANTi Gotivd (1918) 1 L R 42 Boro 339 


s 25— 

See Hatcsitta. I L R 46 Calc 746 
See HivdTt Law (Joivt Fawn.'s) 

I L S 2 Lab 263 


to pay tim® b^rrvd debt — 

See LraiTATiow ^ct lOOS « 19 

6 Fat L jr J21 

Fuhlic polity — Agree 

ment for future separation between husband and ui/^^ 
MaboneJan law — -tgreemenis toil An agreemeot 
for fulnie separation arrived at between huS 
hand and wife, (who are Mahom dans) >3 void 
as being acamst public policy under s 2u of the 
Indian Contract Act (IV of 187~) JlCherally v 
Salert^anoctoi 1 L B 7 Bom L P €02 followed. 
BsirATMAC AumadosieP Aiveb (1012) 

I L B 37 Bom 280 

Debt meanintf erf 

A promue to pay the amount which maj be found 
due by on arbitrator on tabing accounts ht tween the 
}>artic8 u not a promise to pay » debt within 


CONTRACT ACT (IX OF 1872}— conld 
s 25— conld 

the meaning of s 2 j> of the Indian Contract Act 
(IX of 1872) the amount not being a liquidated 
sum The decision of StTBRAioiAinrA Atyab 3 
in iSab)u <Saftth v Noordin Sdkih I L R 22 Mad 
130 143 followed. DoaAiSAsn Padayachi i 
Vaithilinoa Padayachi (1916) 

I L R 40 Mad 81 

Agreement partly void— yariZj/ en 

foTcedbU ba{ xndmnble The defendant executed an 
agreement in favour of the plaintiff (who was his 
brother and for some time had managed his pro 
perties) to this effect I have been verv much 
benefited by the works done by you and there is 
possibility of more good being done by you m 
future In consideration of these benefits I ae 
tuated by my sense of duty promise to grant 
vou for your enjoyment a life long annuity of 
Ps ISO Held that the agreement so far as 
it related to past services was enforceable and 
void as regards future services but the agreement 
being one and indivisible and it being impossible 
to apportion the promised reward between the 
past and the future the whole agreement was 
Void Basanto Kpjub CuotruHTOV t JIadav 
Mobab ChotoHPBY (1918) 23 C W N 6o9 

^Tiine Barred tebl—Botneeman that 

the ogre ment should in terms refer to Pie barred debt 
A promissory note purported to be executed for 
tAShtecerved buttherealcon iderationwas proTCd 
to b<* a debt the re every of which was barred by 
giatute of Limitations Held that the pronuss^ 
note was a contract enforceable under s -5 cl (3) 
of the Indian Contract Act A party to a contract 
may prove that the actual consideration was 
eometfcog different from that recited m the docu 
meat and effect must he given to the re J considera 
tioiu A contract falling within s -6 cL («) 
the Indian Contract Act is no exception to this 
rule The ogreement will be enforced « the real 
consideration is shown to be a barred debt t^hough 
DO reference is made in the document to such debt 
Apva Poo T Suryapralasa Pao I I B 23 Mad 
gl considered I oaurfeio v Narasimma I U r 
5 Mad € 8 referred to Kvvtara v Snniiam / 

L B MOODEIiYt ilOSTSAWlII Moodelly (1909) 

X L R 33 Mad 159 

^Belt barred promise to pay — 

Conditional promise— Suit to recoter dell if hee 
Acknowlednment of a barred debt c^ot give 
a fresh start to limitation in favour of the ci^tor 
Under ch (5) of s 2o of the Contract Act a barred 
debt 13 considered a good consideration for a pro 
mi e to pay the new proim e furnishing ‘h® “fu 
Bure of the creditors right the whole of the 
promise whether free or clogged with a co""' 
tion gives the cause of action ^Vhere A 
entered into an agreement of partnership wherem 
It was tiifsr alia provided that 0 annas out oi 
profits of the business in the share of 
toward liquidating a previous debt of Its. 600 
by A to B which had become time barred at roe 
date of the agreement Held that B could n 
recover the debt except in the mannrt provmeu 
m the ocrceracnt Bd.dse Dasya 
C nOTA (ion 16 C W N 636 
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CONTRACT ACT (IX OF 

— — S 26— <on/rf 

- - — — — ■ — . Aaii nomoA— 
riljrptvnly A/aAomrtfon At land lout/e lodiroree on 
ivi&and nr-rryfny a ffcond ui/t t( ml { A piovi 
£ioa lO * ZtilirnomaA b^ winch a SlaLomcdan htta 
Land authorises lus wile to dirone herscli from 
him in th« ercot of hu marrMng a second «ife la 
not TOid under a. "0 of the Contract Act It is 
lawful for a ^Iahomedan Lushand to delegate to 
hia wife power to dirorce on certain conditions and 
the hu band manning a second wife is at-cli a 
condition. Z^udoraniiisia a ^afialala i H L P 
4i and tyofunncjia t Aorom Afi J2 C II N 
VO’ TcfetTtd to MaiUBAU \u i Vrr a Kbatcm 
(iOIo) 19 C W K 1622 


-*3 I L P 84 All 187 

1 L R 34 AIL S87 
1 Pat L J 37 
See CosmcT 1 L R 48 Calc 1030 

— — — ■ 4jr< inenl in rulrotnl 

ol tndt — d/ufualogrefMenl Acfurcnfieo utt^f louring 
lanlotmiTt ncl to Aofd talth morltlaon tJeiameday 
//</? tliat an agreement entered into bi an owner 
of land with the owner of adjoining land to the 
efiect that a marVet for the tale of cattle should 
not La held on the same day on the lands ot both 
of them ts not an ■'weemeot to which the principle 
of I 27 of the Indian Contract Act 1972 applies 
Pona Pau r Islasi Fatima (19U) 

I L R 3? Ail 212 

- Aj'ttwnt in rea 

froinf a/ iriult—Salt ot ffoodtciU tnO undtrlaking to 
ahlamfro ihuainert/or a term— Gooifuilf u/(i(ia~ 
Buj\ug oft aiKul^ started fualtusineas «/ purcAase 
of poouwijf— Jyrfement Mt ditisdfe utolly tout — 
ComperMoficR Defendant had been canning on 
busine s as a carrier of jjavenger by boats betHeeo 
certain terminal stations calling <n rovfe at certain 
intermediate stations Flaintifl started a riral 
business and basing secured tbo terminal ghats 
could cmbarL and tc embark passengers at more 
central prints After running it for a few months 
during which he did not acquire a name for punc 
tuality safety or conTenience he was bought 
off by defendant by sn agreement by whwb for a 
consideration to be paid by defendant be purported 
to Iran fer his lea es of gbats and his goodwill 
and bounl himself not to etercise the business for 
a period of three years Iltid that plaintiff bad 
no goodwiU to transfer and the word good 
will was introduced Into the agreement only to 
circumvent the provision ot a 27 ol the Contract 
Act which the undertaking to abstain from cany 
ing on boat business for three years contravened. 
The provision of a 27 making a"Tcenjent# in 
restraint of trade not permitted by the escrplions 
to that section to that evtenl void implies 
that if the agreement con be broken up into 
parts it wiU bo valid in respect of those parts 
which are not vitiated as being m restraint of trade 
IftU that m the present ca e the agreement not 
bemg divisible was wholly void Tlit the agree 
ment being found void under a Co of the Contract 
Act defendant should be made to compensate 
the plaintiff for the advantages be had recriv^ 
under it PanwciiAU Mcluk t Oiavnita 
Ivavro Da3 (10171 21 C W N 879 


CONTRACT ACl (IX OP 1872) — conid 
S 27— con (d 

■■■ — - — — Aiiaf huitneisea in 

idgxug JtTtij boats — Unle of goodwill of one to the 
ouner of tit olhtr — •Jjreewen/ no< fo start similar 
hutiHtss bj 1 Hifor \f 111 reafrnint of tradt The 
tc J ondent j lied passenger ferrv boats on a river 
f he a| ( clbnt started a snailnr business and gamed 
an adsantage o\cr the respondent by securing 
better landing places and negotiatmg facilities 
for collecting dues In 1910 tho (appellant 
purported to sell to the respondent the goodwill 
of bis trade in p’jing the ferry boats and every 
(Icscnption of interest and ownership which the 
at pcllant bad acquiicd in the several landmg 
|tarcs as well as settlements obtained for tho 
collection of tolls Dv a separate document the 
aj pcllant undertook to do e the business of plying 
the p rtuuhr ferry boats and that if he ever 
earned on the busine s again he would return 
the whole amount of consideration Held that 
the transaction amounted to a sale of a real good 
will within the meaning put on tho evpression in 
f'^c^To^ 1 Doicias (1) Titioo t Huj.t (2) 
andlNoxn PErEXTE CoMJiissioxEit i Mellet 
( 3) and as used in tbo same sen o m a 27 of the 
Contract Act ChJA\®»A Ivama Dast t Paka* 
bujiii AlnxiOE L R 48 I A 508 

26 C W N 845 

I 28— -Limifafiijn ^el (iX o/ JPW) a 

3— /nrtiraiite — Agrttmtnt in reafrotrif of legal 
proeecdinyi— J/odi/icobon of the law of ImUalton 
6/ ogrtement ol the parties — JlijTits and remedies 
distinetion betueen— Conditional rileast or for/ti 
tare not imohJ The S Insurance Co wanted a 
policy of insurance against fire to the B Co os 
eertam property of the latter the pobey contaming 
a clau e to the tffect that if a claim were made 
and rejected and an action or suit were not com 
meneed within three months after auch rejection 
all benefit under tbe policy should be forfeited 
Damage was caused to tho property of the B Co 
thus insured and a claim was made by that com 

C ony of the S Insurance Co which was rej cted 
y tbe latter More than three months after such 
rejection the B Co filed a smt against the S 
Insurance Co to recover the amount of tbeir 
Haim I/eld that there is a distinction between 
the extinction of a right and the loss of a remedy 
that a 2S of the Contract Act was aimed only at 
covenants not to sue at anv time and at covenants 
not to sue for a limited time that a conditional 
release or forfeiture was a reiy different thing from 
a covenant not to aue although to avoid circuity 
of action a covenant not to sue had sometimes 
been beld equivalent in effect to a conditional 
release and that the condition of forfeiture m the 
policy m qaestion in the suit was not within the 
scojveofs _S of the Contract Act Tbecorrectne s 
of the deci ion in l/irob/at v Jfanv/aeti rers Life 
Inevronee Co It Lorn L P ’H doubted Per 
BATCncLOr J — As I understand the matter 
what tbe plaintiff w as forbidden to do was to limit 
the time within which he was to enforce his rights 
what be has done is to limit the time within which 
he 13 to have any rights to enforce and that 
appeantometobcarcrvdiflereQttbing Basoda 
S rrvsTvo, AXt> VTeavko Comtaxt Ltn v Satya 
nAKATE>> ■Marine and Fee Inscparce Comeant 
lAD (1913) I L. P SS Bom 344 

s 30— 

See Paeka Adatla. 

1 L R 45 Bom 343 
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CONTRACT ACT (IX 0 F 1872)— con/rf 

S 23 65 — contd 

or of an agreement which is afterwards made void 
by circumstances which supervene Ledu Coach 
MAK V HiPiLAL Bose (1915) 

I L R 43 Calc 115 
19 C W N 919 


Marriage brocade Ofree 

menl— Money paid under wh‘‘n recoierable — Prtn 
ciple oj English Lnu apjheabdity of — Transfer 
ostensible or real uheth r a proper eat A mamage 
brocage agreement is unlawful and void ah inttto 
and b^rokerage paid thereunder is recoverable if 
the agreement or substantial part of it is not per 
formecL Such an agreement does not fall within 
s 65 of the Contract Act and the rule to bo 
apphed is the rule of English Law Taylor v 
Bouers 1 Q B D 292 Aearley v Thomson 24 
Q B D 742 Barclay v Pearson [23S3] 2 Ch 
154 and Pttherperumal Chetly v Mumandy 
Senat J Z B 35 Gale uA referred to Ledt 
Coachman v Hirolal Bose 1 L 21 43 Gale 115 
dissented from The rule applies whether the 
transfer of the property under the- agreement was 
merely ostensible or real In fe Or at Berlin 
iSfeamfioflt Company w6 Ch D 616 followed 
Spinivasa i; ^esra (1917) 

1 L P 41 Mad 197 

s 2fl_ 

&ee Civil Pbocedcre Code (Act V op 
1963) «i 11 I L R 40 Bom 614 

See CoMRAOT 3 Pat L J 412 


' ’ ' Coiifracf to«f — Con 

tideralion unlawful — Agreement to stifle ertminal 
prosecution — Agreement against public poltey The 
plaintiff sued for specific p“r£ormatice of a contract 
whereby the defendant s husband had agreed to 
convey certain land to her (plaintiS) for Rs ISO 
subject to the condition that m the event of a 
criminal prosecution for ttiminal breacli of trust 
instituted by the plaintiff against the said intending 
vendor not being withdrawn the contract vi^ not 
to be enforced The defendants contended that 
the contract was void as being opposed to pnblic 
policy Hell dismissing the suit that the con 
tract could not be enfoiced as part of the consider 
ation was void on the ground of being opposed 
to public policy BAin Ramckasdba t Jak^ 
wasti GoviaTJ (1918) 1 L R 42 Bom 339 


s 25— 

^ee Hatchitta, I L R 46 Calc 746 
See Hianu Law (Jonrr Famila) 

I L R 2 Lab 263 


topayfim barr ddebt — 

See LniiTATioN Act 1908 s 19 

6 Fa L 3 121 

Pi/Uic policy — Agree 

snent for future sepaTationletueenhu bavdanduije~ 
Stahomeilan law — - tgreemenis loiJ An agreement 
for future separation arrived at between bus 
band and snfe (who are Wahomedans) is void 
as being against public pohej under s 2^ of the 
Indian Contract Act (I\ of 187_) MiheraUy v 
Aioferif onoolrti I L B 7 Bom I B 602 followed 
BAiFATMAt Altmahomed AiYCb (1912) 

I L R 37 Bom 2S0 

■ Debt Mfantny of 

A promise to pay the amount which may be found 
duo by on arbitrator on taking accounts between tl e 
|<artics is not a promise to pay a debt within 


CONTRACT ACT (IX OF 1872)— confrf 
■ — — S 25 — contd 

the meaning of s 25 of the Indian Contract Act 
(IX of 1872) the amount not being a hquidated 
sum The decision of Subrahmasta Ayyab J 
la. Sabfu, Sahib \ Boordin Sahib I L B 22 Mad 
IM) 143 followed Doraisami Padayachi v 
Vatthhisoa Padayachi (1916) 

LIE 40 Mad 51 

Agreement partly voii— partly en 

forceable but indiiisible The defendant executed an 
agreement m favour of the plaintiff (who was his 
brother and for some time had managed his pro 
perties) to this effect I have been very much 
benefited bv the works done by you and there is 
po^ibility of more good being done by you m 
future In consideration of these benehts I ao 
tuated by my sense of duty promise to grant 
you for your enjoyment a hfe long annuity or 
Ps 150 Held that the agreement so far as 
it related to past services was enforceable and 
void as regards future services but the agreement 
being one and indivisible and it being impossible 
to apportion the promised reward between the 
past and the future the whole agreement was 
void Basaoto Ivdmas Chottdhcey t 5 ud^ 
Mohan CnouDHirEy (1918) 23 C W N fieS 

—Time Barred debt — hotnecessanthat 


the agreement should i» terms refer to On barred debt 
A promissory note purported to be eveented for 
cash recerved, but the real consideration was proved 
to be a debt the recovery of which was barred by 
Statute of Limitations Eeld that the promissMy 

note was a contract enforceable under B 25 ol (3) 

of the Indian Contract Act A partj to a contract 
may prove that the actual consideration was 
soinething different from that recited in the docu 
ment and effect oust be given to the reJ consi^ra 
tion. A contract falhng within s 26 cl (3) or 
the Indian Contract Act la no exception to this 
rule The agreement will be enforced u the real 
consideration is shown to he a barred debt though 
no reference is made m the document to such debt 
Appt Boo y Suryaprakasa Pao I L B 2s Mad 

04 considered 1 netideta v Harasmma ILK 

5 Mad 6 S referred to Kumara v ^ruiivasa I 
L B Moodeixt V lIcfNiSAWsn Moodelly (1909) 

I L R 33 Mad 159 

—Debt barred promise to pay — 


- — . —ueoi oarrta piumtan — 

Conditional promise— Suit to recoier debt if lies 
Acknowledsment of a barred debt c^ot give 
a fresh etart to limitation m favour of the creditor 
Under cl (3) of s 2> of the Contract Act a barred 
debt IS considered a good consideration for a pro 
□use to pay the new promise furnishing the mea 
sure of the creditors right the whole of the 
promise whether free or clogged with a 
Uon gives the cause of action Wlicre A anti K 
watered into an agreement of partnership 

it was inter oiiB provided that 6 annas out cl tn 

profits of the business in the share of t 
toward liquidating a previous debt of Rs COO due 
by A to B which had become time barred at tn 
date of the ngieement Held that D could 
recover the debt except in the manner provided 
in the agreement Bimsae Dasya 
n.™ (1812) J6 C W N 636 


- s 26- 


S„ C8STO.. (5U..u.rt^ 



( itcrj ) 


DIGtST Ot CA>Es 


( ino ) 


COVTEACT ACT (IX OF lS72)-fo. J 

. — ■ 8 26— <on/J 

— — — ^11(^0 

ri/Vfutnly VoJc>nif(an7v handtovrilt todnwteon 
Ittbarid Trcrrytny a iccond tnft xf vuUl \ pro«i 
eion in s Xti^irramaA b\ irLich a Mabomdian bus 
band an boru^a hia tnfc to <livort« herself from 
him in the event o( his isarr^ing a second ttile is 
not void under a. “6 o! the Contract \ct It is 
lavrfal for a ^lahoraedati husband to delegate to 
bis wife poMcr to divorce on certain conditions and 
the hnsband tnarr^mg a second vriie is si ch a 
condition. Laduranniua v VafalnJa 7 B L, B 
if' and -tyitannesM v Aaroiii 12 C W N 
07 referred to SUiurij: Au t Arr a Kuatc»i 
10 C W N 1C22 


Se e 23 I L. R 34 AU 187 

I L R 34 AU 687 
1 Pal t J 37 
CovTPicT I L R 48 Calc 1030 

/IjrMinefit in res/minf 

of lmJt—Zlulualo^r<emtitl(tirttnt\£« iietjHounn^ 
landoxmtTt not lo hold taltlt tnarleU on (I etamt day 
lull Uist an agreement entered into by an owner 
of lanJ vUh the o«ner of adjoining Usd to tho 
eOect that a market for th* sale of cattle ahoold 
not be held on the aaroe dav on the lands of both 
of them IS not an agreement to whKh the finnciple 
of a. 2” of the Indian Contract Act IS72 apphea 
PoTux I Hi t ISLiat FaTtiti (lOlS) 

1 L R 37 AU 212 

I - -II. ■ Aprttmtnt in r«$ 

(rami o/ IroJa— rSaU o/ ^ooiirill vilh undtrlaling to 
ohtUttn Irc/<nlv4tnuii for a Urm — Goodictll vhat is — 
JJuyi £7 e/7 a n«v/^ sliirlei fuof i/pwrc/aae 

of yocMlirll — igrtm nl not itxui>U vhotty loiJ— 
Comp»nA«iion Defendant had been cattjnng on 
busings as a carrier of j assenger by boats Lelsreen 
eertain terminal stations calbnz <n roult at certain 
intenneiiate stations Flaintiil etarted a rival 
bu ine^s sod having secured the terminal ghats 
could embark and re embark passengers at more 
central prints After running it for a few months 
during vbich be did not acquire a name for puiu* 
tuality safety or convenience he was bought 
off by defenlant by an afreeinent by which for a 
consideration to be paid by defendant he purported 
to tran fer his leases of ghats and his goodwill 
and bound himself not to evercise the business for 
a period of three years lUld that plaintiff bad 
no goodwill to transfer and the word good 
will was introduced into the agcocment only to 
circumvent the j revision of s "7 of tie Contract 
Act which the undertaking, to abstain from cany 
ing on boat busin ss for three years contravened 
The provision of s 27 making agreements in 
restraint of trade not permitted by the exceptions 
to that section to that extent void implies 
that if tho agTCcnent can be broken op mto 
parts it will he valid m re pect of those parts 
which are not v itiated as being in restraint of trade 
Held that m (ho present case the agreement not 
being divuible was wholly void That the agree 
ment being found void under s Cj of the Contract 
Act defendant should be made to compensate 
the plaintiff for the advantages he had received 
under it PAE.vscniAn Mciire t Cnassu 
IvJl^TO Das (19171 21 C W K 979 


CONTRACT ACl (IX OF 1872)— confd 
s 27— foi/d 

/’uof busineiaea in 

jtyug ferr / loalt — infe of goodicill of one to the 
outer of lie oil tr — 4jreeiiieii( not to atari stmtlir 
bufta(4 by i nJor tf in rsr(rnin( of trade The 
It pendent j lied ps enger ferry boats on a river 
Thu apjitllanc started a amiilar business and gamed 
an advontage over tbo resj^ondent by securing 
bet er landing pbices and negotiating facilities 
for collecting dues In 1010 tho (appellant 
purported to sell to the respondent the goodwill 
of bis trade in p’jing the ferry boats and every 
description of interest and ownership which the 
api^llant had acquired in the several landing 
|iacts os well as settlements obtained for the 
collection of tolls By a separate document tlie 
appellant undertook to clo c the business of plying 
the particular ferry boats and that if he ever 
earned on the lustness again he would retuin 
tbf whole amount of consideration IJeJd that 
the tran action omounted to a Sale of a real good 
will within the meaning put on tho evprcssion in 
CuPTTON r DoPGtvs (1) Tbeqo i Hp>t f**) 
andlM.AND ReVEWUE CoviMISSlOliEIl t MeXiER 
(3) and as used m the same sense m s 27 of the 
Contract Act CoAMJBt KA^TA Bass t Paba* 
rtuii MiixicE L R 48 I A 508 

26 C W N 346 

- ■ s 28~^LtmUolion AclflX of 1908) t 

8 — InouTonct — Aortmenl in fes/rotn( of legal 
proeetdingi-^Modtfieolion of the late of Imtlalton 
by agreement of the wr/ies— PigR/j end rrmrdiM 
distinc/ion te/iircn — tonUuonal rtleatt or forftt 
(ure net tntoUJ The S Insurance Co granted a 
policy of insurance against fire to the B Co oa 
certain property of the latter the policy contammg 
a clause to the (fleet that if a claim were made 
and rejected and an action or suit were not com 
Dienced withm three months after such rejection 
all benefit under the policy should be forfeited 
Damage v»as caused to the property of the B Co 
thus insured and a claim was made by that com 
panr of the S losurance Co which was rejected 
by the Utter Jlore than three months after such 
rejection the B Co filed a suit apSin t the S 
losuiance Co to recover the amount of their 
claim. Held that there is a distinction between 
the extinction of a right and the loss of a remedy 
that s 23 of the Contract Act was aimed only at 
covenants not to aue at any time and at covenants 
not to aue for a limited time that a conditional 
release or forfeiture w as a very different thing from 
a covenant not to sue although to avoid circuity 
of action a covenant not to aue had sometimes 
been held equivalent in effect to a conditional 
release and that the condition of forfeiture in the 
policy in question in the suit was not within the 
scope of B 28 of the Contract Act The correctne 3 
of the decision in Hiroblat v J/anv/ocfi/rrrs Life 
Intvranee Co li Bom L P 741 doubted Per 
BATcnELor J — As I understand the matter 
what the plaintiff was forbidden to do w as to limit 
the time within wluchhe was to enforce his rights 
what he has done is to limit the time within which 
he u to have any rights to enforce and that 
appears to me to be a very different thing Baeoda 
S^ cr^Tso AND Weaving Comtanv Ltd i Satva 
daraten Marine asd Fiee lNsrRA>CE Comtant 
(»«> 3) I L P 38 Bom 344 

■ - — s SO — 

See Pakka Adatia 

1 L R 4S Bom 242 



( lUl ) 


DiriST OF CASES 


( 1112 ) 


CONTRACT ACT (IX OF 1872)— cofA? 

s 30 — cantd 


CONTPACT ACT (IX OP 1872)-eon^rf 
S 30 — conid 


See Wagering I L R 37 Bom 261 
See Wagering Contracts 

I L R 42 Eoxn 373 

— Co)itrret eoflolerat to a 

uagering contract not vnenforceaile Where an 
agent has incmred losses on behalf of Jus principal 
he 13 not disentitled to recorer as against the 
principal by reason, of the contract in re pact of 
which such losses were incurred being a wagering 
contract iSAibfto l/a! v Lachman Das 1 h R 
23 All IG5 fotlowed Thacler v 2janlg I L R 
4 Q B D 685 referred to Jaoat Narau. i 
Sri Ejshan Das (1910) I t P 33 All 219 

TToff ering eoniraet — ^Pur 

chase of gram ■p%t through agent — /ntentioA of parlies 
The plaintiffs who were eorQn(is«uon agents 
purchased for the defendants at their request a 
gram pit The defendants howevi r did not pay 
the price agreed upon and the plaintiffs resold the 
pit at a loss They then sued the defendants to 
recover the loss on the resale of the pit and their 
commis ion Held that whether or not it might 
have been the intention of the parties that the 
gram pit should be resold as it was the defend 
ants making a proSt or bearing a Jo s on the 
transaction the tran action between the parties 
was not a wagering contract within the meaning 
of 8 30 of the Contract Act forget r Osligny 
[2895] A 0 318 and c/nycit A aroyan V Srt A« Aan 
Das 1 L B 33 All 219 followed Bishesrar 
X tiiAE s JnAZ<A Prases (1014) 

I L P '’6 All 426 

Bomtay Act /// of 

2&85 s l~LotterySancltoii of Goternment ol 
Inlta— Cgecl of sanction to saie criminal prosecit 
tion — Sanction cannot oterride Imperial 4cf« or 

Acts of Indian Legislature d fining citiJ Jotc 

Contract to furcfiase a ticl t tn a lottery though <rtne 
fioncd 6y Coiernment is loid —Jnjuiction cannot f>e 
''ranted tn lupport of a toul conirae*—VoUon~~ 
Costs In April 1917 the Western India Turf 
Club organised a War Loan Lotterr haring pre 
viously obtained the sanction of the Government 
of India for such undertaking as a special ca.e 
The tickets in the said fotterv from Ao I on 
wards were offered to the j-ublio at F 10 each. 
The plaintiff being desirous of securing a parti 
cular ticket bearing the number 1S315 punhased 
the same throueh one of the agents of the Oub 
who had the di posal of such ticket A receipt 
for Fs 10 was passed to the plaintiff m wluch 
the namher of the ticket was entered As th« 
book containing, the ticket had not been sold 
to that number the agent of the Club agreed 
actually to hand over the ticket if elf when be 
got to the particular number in th«> book Through 
some mistake the bool containing the particular 
ticket was sent to Calcutta where it was issued 
and delivered to defendant "No 3 The plaintiff 
i n isting on having the ticket purchased by him 
applied to the Club for its delivery tc bim Th* 
club thereupon il cided to wifhlraw the ticket 
1531i» altogether to return the climfifls money 
paid in respect of that ticket and to issue a new 
ticket 1>,315 A to the 3rd defendant The 3rd 
defendant altered the number of the ticket to 
but the plaintiff declined to abide brthia 
arrancement The plaintiff then sued the Club 
and 3rd defcnlan for an Injunction an 1 erder 
restraining the Ist dc enlani the ‘Secretary of the 


Club and 2nd defendant a member of the Club 
on behalf of him elf and all other members of the 
dub from withdrawing ticket No 15Jl6 from 
the lottery and from paving the amount of any 
prize drawn by that ticket or any other ticket 
eubstituted m place thereof to the 3r3 defendant 
Held (i) that the effect of the sanction of the 
Government of India being merely to save any 
prosecution under the criminal law so far as 
the civil law was conrerneel the Government 
had no power to overrule the Imperial Acts or the 
Acts of the Indian Legi lature which determined 
the rights of parties (ii) that having regard to the 
first portion of s 20 of the Indian Contract Act 
which provided that agreements bv way of wager 
are void the contract m question was an agree 
ment bv way of wa{,er and was con equently void 
(m) that the contract sued on was nJ o one of the 
character mentioned m the first portion of s I of 
Bombay Act III of 1S65 and was therefore null 
and void (iv) that no injunction could be granted 
in support of a void contract Dorcbji Jamsetji 
Tata t Edward P LA^CE (1917) 

I L R 42 Eom 676 


■ — . — s SO and 67 — Intention of the parties 

— Payment of differences — Contract Act (IX of 
1872) 8 u7 There is no authority lor the propo 
sition that because under the term of a contract 
an obligation to pay or receive differences may 
arise on the happening of a particular event the 
con rac* is ro d as a wa er if that event does not 
haupen Such a result would ha inconsistent with 
thc pnni'ipleundeTJvmgs 57 of the Contract Act 
JosB Narsadashakrar t Mathtoadas (1020) 


so and Os — Mon y adianctd 

on aeeounf of sstta transaelions not recciera-ble 
Held that no amt will he or the recovery of 
money deposited with another on account of satta 
trsDMCtions J^ydbha TfitkoiandQS v Lalhmi 
ehond Panachand I L R 9 Bom 358 followed. 
CHHAJ.OA IIAL t &HEO PRASAD 

I L R ^2 AN 449 


s 32 34 58 and S5—OuaranUe— 

Co Iracl et>nslr«ction of — llheiher conlinyenf or 
vncondilional agreement—InadmissibiUly of ets 
dence of vhat tooL place after the execution of the 
contract on q\ estion of if* construction The ques 
tioa for determination in this appeal was the con 
strurtiou of the foUowmg letter dated 7th 4ugu^ 
1909 which was signed by the defendant and 
pii en to the plaintiffs as security for the repayment 
of the loan of Be 14 lakhs mentioned therein. 

In consideration of your having at mv request 
acceded to the proposal of the Se retaries Tree 
surers and Agents of the Tricumdas Mills Company 
lamited to advance to tho hfiUs Ps IJ lakhs, 1 
hereby bind my elf to procure o Joan within two 
weeks of Rs II lakhs on the first mortgage of the 
SJiUs block property and to pay vou thereout the 

eaid sum of Rs It fakhs agreed to 2* adianced 
by you to the Alfifs In a suit for dimages for 
breach of the contract contained m the letter the 
Courts m India held in favour of the defendant 
that all he had undertaken to do was to procure 
the lending of Rs II lakhs if a first mortRaeo of the 
'tills was pnen and to pay thereout F f r Jatha 
to the plaintiffs Ildd (reversing tl at dcci ion) 
that on its true construction (he document amount 
ed to a aubstantial unlcrtakmg by the deicnaant 



( ni3 ) 


DKm 01 C\JsLs 


( nil ) 


CONTRACT ACT (K OF 1872)-fo->n 
s 32 34 56 and 65— # 


CONTRACT ACT IIX OF 1872)— con 1 
— S 30 55 63 iiiul — roi Id 


t^al » loan of 11 UVln fhaul 1 b" pr» urnl and 
that out o( that loan the sum of 1 < I j hkha chiul 1 
l(e rcjMi 1 to tho plaintiffs s r ’ / I m fen e of 
what took fUce after the exceiiii n of ih d u 
tnent araa not a Imi ihl on the juc li m of it» 
coastmction. Nissanji Son k (.O ''lUPnui 
H'TiJosJl (1912) 1 L R 36 !l"ni 387 


See UiMcmT rrtt o- 

I L R 42 C3*c 82C 
6te Tr\\«rEii op Pr irrrTt \CT (I\ or 
1‘5'i ) s vt I L R 30 5tad 462 
ss 38 Sl- 
ice CtnL Pkocedcpe Code (4ct\ op 
I'^O-S) O Will r 3 

I L R 38 Mad 9 j9 

8 Sfr- 

Set IIortoaQE 5 Fat L J S'S 

s ‘’0— 

■See 7r.soB a\d Lc-taaE 

I L P 42 Mad 203 
^ee Mobtoaoe 2 Pa L J 163 

-.1 Confraef-— l/orfruje— 

Part o/ muuitrahon tiirpaid —Eg et ej $v<h non 
JO jm'Tii ^here on CEtenlton and Tee"UaUon o! 
a mortea’^ an int«rMt m the mortgaged propertv 
Ijii rnted in the mortgagee the fact that met of 
(he mor1"ae« moa»y as ipecifie»l m the deed of 
Dortga''o has not been paid, neither render* the 
mortaago invalid nor entitles the mortgagor to 
rescind it at his option. Golil Clmnd > Potman 
Pun) Pee t007 271 dissented from Talia v 
Dofaji 1 L P £2 hem J C Sul^a Pou v Detu 
SMlt 1 L Jl 18 2tad 126 Calrnnji Sakat t 
Vdit heroin Sino^ 10 C M ^ 03’ and Rai^ 
halhSinohy Paltu ilL \U Uif holee 1008 JS 
referred to RssmK Lal % Ra-h Nabiiv (IDP) 
I L R 3i All 273 

as 39 65 63 and 73 — Sreaehofton 

Iraet to defiter gootii at a jiarlicuhr linte — Damages 
measure of — 2»me at uhich damagte themld be 
computed A contract to deliver goods within s 
certain period is broken by non delivery before its 
expiry In tlio absence of an agreement between 
the parties to extend t] e time for performance 
The measure of damages m such a case is the 
di^erence between the contract rate and the 
market rate at the expiry of tbo X’^c’d agreed 
npon as the time for delivery in the contract Per 
Uhtte C j — S 63 of the Contract Act does 
not entitle a promi«e for his own purposes and 
without the consent of the promisor to extend 
the time for performance which had been agreed 
to by the parties to the contract l^or docs 
B 55 enable him to keep alive a broken contract in 
tl e hops of fcing able to recover heavier damages 
for its brcoch Ojf< T Earl lane L P 2 Q B 
275 2St and ishmore I Co \ Cox I Co {/t55] 
J Q n 13 explained VicloH <t Knighl w 4»lloa 
Edridje d. Co [1000] 2 Q B 2 5 and PM t 
Tajren 7 Com. Co » 306 » e73L T C Sreferred 
to Per AvLihO d — C3 deals only with conces 
sions on the part of the jiromiece advantageous to 
the promisor and cannot be invoked to support 
an extension of time bjr the promuce for bis oxrn 
benefit ^ 55 read with a. 2 (i) means nothing 
more than this on the promir or t fadoro to 


perfonn witl in the contract time the promwor 
lo es the pon r to enforce th contract that is, 
to claim anv a Irantage due to himself there 
uni r The jro ii ee has the option of enforcing 
It or not as it max suit turn and if he electa to 
enforce the contract he can under s 73 obtain 
onlx suchd-tmag as naturallv arose m the usual 
course of tlnnss from the breach or the parties 
knew when tbex madx the contract to be likely to 
result whi h cannot include anv fl!;'’ra\ation of 
dsmat s cau '>il b\ the promt ets action or mac 
tion sub e<ju nt to th breach ^Iuttiia\a JliM 
AUinaN c Lekrp I eddixr (1014) 

1 L F 37 Mad 412 

ss "9 65 61 65 73 ~4and76— 

1 en for o f Pi ela rr— Pi 7 ff lo recoter deposit 
forfe lei bv I rnn of a fonlrnel to sell A entered 
into a contract on .ttli Febniary 1*103 with B 
for tl e purchfl c of lands belonging to tho latter for 
Pa 41 OoO Of this amount Ils 4 000 was paid 
m advance Rs SPfx'O was agreed to be jaid bv 
means of n inort"8'*c and the balance before the 
2fth Ma> 1903 wJien the convey nee was to be 
eseeutrd Tho contract provided that the 
1 8 4 000 was to be forfeited if there was anv 
delay on the j’art of the purchaser It was also 
stipualed thst the xendor was to execute the 
conxejance either in favour of the purchaser or 
tho 0 nominated bv him In part performanea 
of tius contract & sate of a portion of the lands 
was effected in favour of V on the 28th March 
1003 Ju t before the day for payment B gave 
notice to A that if t}ie sale was not completed on 
of before the screed date the contract would be 
avoided A failed to perform the contract before 
that date Sub enventl) £ sold the lands to third 
parties and realised Ps 1 500 in excess of the 
price stipulated hr A ^ brought a suit for the 
specific performance of tie contract or m the 
auemative to recover the Rs 4 000 paid by lutn 
The Subordinate Judge di allowed the claim for 
apecifie performance but decreed the return of the 
deposit of Rs 4 000 to ^ P appealed. I/dd 
by tho Court (Sadasixa Ayvaji, J dissenting) 
that A the plaintiff was not entitled to a return 
of tbo depo it Neither s W nor s 74 of the 
Indian Contract Act (IX of 1872) is applicable 
to such a depout and a stipulation for its forfeiture 
in case of breach is not one bj wav of penalty 
Tho law of India on this subject does not differ 
from the En_li h law A stipulation to forfeit 
10 per cent of the consideratioa in case of breach 
IS neither unreasoiiable nor extraordinary A 
vendor can be given relief by way of rescission 
of contract and at the same time in tbo ab enee of 
espre s stipulation to the contrarj may be allow ed 
to retain the depo it Botcee v Smilt Z P 27 
Ch D SO applied Per Rhite C J — (i) The 
last rule x oul I apply a fori, on when as m tl is 
ease the c n an express a-teenveut to fotieil the 
depo It ( 11 ) ‘Jmee the Judi ature Acts the 
question whether time is of the es cnce of the 
extract must be governed bx rule, of equity 
airf pwha er » entitUd in such ca es a, Lw to 
bis contract within a res enable time after 
the agreed date Per JIiller d-J,) Tune wsf 
o tl c essere of the contract m thi, case (m 

atip^the de'po li ifnot maL" as pVr? 



( nio ) 


DIGEST OF CASEb 


( lUO ) 
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— ss 39 55 64 65 73 74 and 73— 

eontd 

entitled to recover the depo-jit under the Indian 
Contract Act ■which is exhaustive as regards the 
law oi \ endor and Purchaser and the "Ennhsh law 
18 not applicable A stipulation to forfeit a deposit 
IS a stipulation to pay a penvlty Tim** was of 
the essence of the contract m this Case Natesa 
Aiyar r Appavu P\i)AYAcni (1913) 

I L R 88 Mad 178 

ss 39 73 12!I— Suit for jirice of 

^oods bargninrd a^i sold — Cau t of ne<io« — /»dia» 
Contract Act has not altiral the lau relatiaff to re 
coiery of dibls and hqiiilated demands — Ctiif Pro 
cedure Code {Act 1 of 1508) « l28 Before the 
passing of the Indian Contract Act wherever a. 
-consideration was executed for which a debt pay 
able at the tune of action had accrued due either 
under an express promise or under one imi^ed 
by Uw the debt might be sued for in an ndebitatua 
•count thus the count lay where the coanderation 
moving from the seller of Roods rvas executed by 
his providing goods and onlv the raonev debt due 
by the buyer remained The form of count m such 
Sk caae both m England and in Rombax would have 
been for money payable by the defendant to the 
plaintiffs for goods bargained and sold bv the plaint 
iffs to the defendant The cause of ac ion was 
■said to ound in debt and not in damages In 
s 128 of the Civil Procedure Code of lOOS there is 
Jegi lative recognition that such suits as were mam 
tamable m respect of debts at the time of the 
Common Law Prooeduie Act l8o- are still mam 
tamable in British India The Indian Contract 
Act has not altered the law relating to the recovery 
of debts and liquidated demands Tli* fact that 
ft party to a contract may under s 37 of the Indian 
Contract Act when the other side has refused 
•to pwform It nut an end to it and sue lor com 
pensation for the breach does not oblige him to 
tahe that course at his peril he may if he prefers 
to sue to recover anv debt du® to him which has 
arisen from liis execution of his part of the contract 
Pen Batchelob J — <3 of the Indian Contract 
Act prescribes the method of asse mg the com 
pensation due to a plamtifi suing upon ft breach of 
■contract but it does not aSe t to extinguish or to 
limit a plainti^B nght to recover a determined nm 
duo to him upon a contract which he for his part 
beeps on foot If that is so the mere absence feom 
the Act of ft specific provision giving the remedy of 
a suit to recover the price cannot be constrned 
as the di tmctlegiJative withdrawal of that remedy 
P It A Co t BaiGWASDAS (1909) 

I L R 34 Bom 193 

s 41— 

See MonroAOE. I L R 89 All 17S 

— ss 41 and 47 — 

See SPEcmo Peuep Act 1877 ss 41 4; 

4 Pat L J 682 

8 43— ' 

See Civil PPOCECunr Code s. 43 

I li R 33 Mad 817 
See Co shapeb 15 C W N 333 

S<>e L-s-snuoTU avu Tevavt 

I li. R 34 All 634 

* 43 68 69 70 ”2 14$ 222— 

Bet Co-sminmoN I L. R 38 Calc 1 


CONTRACT ACT-(IX OF 1872)— conW 

8 44— 

See Joist JunaiiETt debtofi 

I L R 39 Mad S4S 

ss 44 74 — 

SeePrssLn I L R 44 Calc 162 

— S 45 — Partnership — Sutl by auninnq 

members to recoier debt due to firm — Eepresenta 
tnea of deceased members not necessary parlies to suit 
Held that the representatives of a deceased partner 
are not necessary parties to a suit for recovery of 
a debt which accrued due during the Lfetime of 
the deceased partner Held also that e 45 of the 
Indian Contrait Act does not apply to a suit to 
recover a debt due to a partnership firm Gobind 
Prasadv Chandra Sekhar All ll t kiy ^<o<ts (ISSi) 
133 Motilal Beehardast v Ghelldbhni Hanram 
1 L B n Bon 6 and JDeBi V \<irpaf I L B 
20 All SOS followed Uoas Sev i Lakbsii 
C uAND (1910) I L P 32 All 638 

s 47 — Sale and purchase of cotton goods 

— Foruard contract March deUverf/~-Contraet not 
to 5e canceZfed on any account — Vontrcct goierned by 
the Bulee «/ the Bombay Trade Assoeuilion — Pule It 
of the Bombay Coffen Trade As ocmfion — Vendor 
bound to tender goods uilhout demand from the pur 
chaser — Bailuay receipt not a deUitry onfer— 
Vendor eotnmiUing abreaehcannol « /oraamagis^ 
Vendor not mulcted sn costs bread being technical 
By ft contract dated the 2oth Januarv 1014 the 
defendant agreed to purchase from the plaintiff 
200 bales of cotton— >Iarch deliverv between the 
16th and 2oth The contract was expressed to 
be in all details governed by the Rules of the 
Bombay Cottoa Trade Association subject to the 
exception that >t was net to be cancelled on any 
account Under Rule 17 of the Pules of tlie 
Bombay Cotton Trade Association the vendor 
was bound to tender a delivery order backed by 
the goo Js before 1 r M of due date lathe event 
of his failure to do so the buver had three courses 
open to him (i) to cancel the contract (ii) to 
buv at eller s ii k (in) to close at the room rate 
oftheday On the I9th SfaTch 1914 theplamtiff 
banded over to the defendant ft railway receipt for 
106 bates On the 2otb March lOM the d fcnd&nt 
applied to the railway authorities for delivery of 
the goods and failing to get the same returned the 
railway receipt tho next day to the plaintiff inform 
ing him that by reason of non performance on the 
pluDtiffs part the contract had been cancel! d 
by tho defendant The plaintiff relying upon the 
clause of tho contract precluding either party from 
cancelling the same in any event claimed the sura 
of Rs 2 279 13 0 the difference between the 
contract price and the market price m respect of 
loo bales The plaintiff further contended that 
giving ft railway receipt was tantamount to giving 
possesiion of the good and that ina much as the 
defendant had a cepted the railway receipt and 
did not notify the plaintiff that the goods had not 
come to hand before doe date ho was e topped 
from pleading that the plaintiff had not made a 
raffiaent tender under Rule 17 of tho Bombaj 
Cotton ■ftedo As ociation- Ildl (d that it was 
tbe|daintiS'« duty to sati fy himself that the goods 
covmd bv the receipt had aetnallv arrived before 
dne date and that if he Jailed to do ao he would 
not be ftb olvni from the obligation of tenlenne 
the deliverv order baekel bv the goods according 
to the contract (ii) th- plaintiff harin-' ehown 
him elf to be In the breach could not approach the 



( hit ) 


DIGEST OF C\SEl> 


( ms ) 


CONTRACT ACT (PC OF 18'2)-co«frf 

s 56 — contd 

Conrt Mid sue for dimagrs ontlio contract Ian 
«o7i //arwind T Tarachand Gant$}iamd7 (JSOI) 
CAif^v *t PoUirt Com S C C Ca 305 referred 
to. Mnrr^cHAND raJ^noi r NiifairnAXu 
GrEMTKirrAi (1915) I L R 40 Bom 517 
s 54- 

Sce 0 \XIII n 3 

I L R 33 Kad 959 

« 55— 

5fe g 39 I L R o7 Mad 412 

St Sale or La'nd 

.. - H ^tn /im* waj 5e ton 

«i Itrtd of the Mienet of a toniraft — II Acre in niton 
lo male Itmt of c.««nc« of eontracl t» not oprtifitaUj 
txprts fl in tinmuMIol/e /tfijii — Ptlt of tijutlj lo 
rfurtjnnf hlltr of eonirael oni laic eoninet ai/b 
itanliaUif at neanini; completion of it uit/in reoian 
able time — II hat l/iiu flaee prior lo ai^nia^ of 
contract but nothing that lalea piac afUncardt lobe 
looltd at in jtidQing of intention B; an agree 
ment dated hth July 1911 the defendant (reapon 
dent) agreed to acU hir interert in certain land 
which he held on lease from the Secretary of State 
for India to the plamtiH (appellant) for Ra S^OtK) 
of which Rs 4 000 was paid on erceution of the 
a'^eement and it was agreed that the title was 
to be made inarLctahle and that Rs SO 500 should 
be paid on the erecution of the deed of sate which 
was to be prepared and received within two months 
from the date of the agreement and Ps vOO on the 
transfer o! the land after the convesanee should 
have been registered and there uas a clause 
to the effect tut if the purchaser did not pay the 
amount of the purchase money snthm the fired 
period he should forfeit his ri»lit to the earnest 
monies and the vendor should bo at liberty to 
re-ell the properly On 3fd October 1911 re 
qiiisitions as to title were made b> the appellant 
The respondent did not comply with the re<|nisi 
tions, but on 6th October he a serted a right to 
put an end to the contract on the ground that time 
was of Its essence and claimed to be entitled to the 
deposit of Rs 4 000 as the appellant had failed to 
complete his purcha e within the time fired. In 
a suit for specific performan e Held (reversing 
the appellalo judgment of the H gh Court) that 
time was not of tl e cs cnce of the contract S So 
of the Contract Act (I\ of 1871) did not lay down 
any principle which differed from those that ob 
tamed as regards contracts for the sale of land by 
which equity m such a case looks not at the letter 
but at the substance of the agreement in order to 
ascertain whether the parties notwithstanding that 
they named a specific time within which romple 
tion was to take place really intended no more than 
that it should take place within a reasonable time 
Lennon y hopper ’ &ch <L Let CS^ Poberlf y 
L rry 3 DcO M d. G 2Si "59 Ttllei/ v Tbomiu 
L C 3CJ Cl nndStiehitjT KetH [W75] 1 C 
3S6 referred to as lajing down the doctrine adop 
ted by and embodied m s 5o m reference to sales 
of land. The epecnl jurisdiction of equity to 
disregard the letter of the contract in a ccrtaming 
what the parties to it are to be taken as hating 
really in substance intended as regards the time 
of Its performance maj be excluded by anj plainly 
expressed stipulation that time is intended to be 
of the ess nee of the contract Equity will al o 
in'cr an inteotion that time should be of the 


CONTRACT ACT (IX OF 1872)— con/d 

. . , — - - s 55 — eonll 

essence of a contract from what has passed between 
the parties prior to the signing of the contract 
the construction of winch cannot in the contem 
plation of equity be affected by what takes place 
after It has once been entered into Hell there 
fore that there was nothing in the language of the 
agreement or the subject matter to displace the 
presumption that for the purpose of specific per/or 
mxncetime was not of the essence of the bargain. 
The subject matter or the character of the leasesold 
were not such as to take the case out of the class 
to which the principle of equity applies The 
appellant did not bind himself by his correspond 
ence subsequent to the agreement to a. new 
agreement that time if it was not originally of 
the essence should be made so As to the language 
of the agreement if clf their Lordslnps agreed 
snlh the new of the Trial Judge that there was 
nothing said m it sufficient to exclude th equitable 
canon of interpretation and with his conclusion 
that the defendant had no justihcation in claiming 
in the circumstances to treat time as of thees ence 
Jamsbed L.noDsnAM t Btnuoiut DHcyamnAi 
(19Iy) I L P 40 Rom 289 

I — Conirnel ii/en ftme of 

the eta need — Contract for the ais gnment of leasehold 
properlj effect of the tnterlion of a dcfnitt. date for 
eonipl tion and pajmenl of the piirelase money fcifA 
eond'lions ns to forlnlure of the earnest money n«d 
Idfertj for the ter tor to re sell — Certi/lcafe of Uisor 
Ihol eoidilioni of lea e late be n comp! ed uilh not 
neee ary C flerced to sell to 1 his interest m & 
propert) held on lease from the Secretary of State 
for India on certain conditions as to improvement 
for cultnation etc and as to not as igning or 
underletting tlie lands until these conditions had 
been earned out without the con ent in writing of 
the Collector of Tbana for Ra 8 > 000 of which 
Rs 4 000 was paid on the execution of the agree 
ment and it was agreed that Ps 80 500 should be 
paid on the signing of the conyeyance a hich was 
lo be prepared and received within 3 months from 
the date of the agreement andPs «00 on the trans 
fer of the land after the convex ance should have 
been registered It was further provided that 
ehouH / not have paid the amount of the purchase 
money within the time fixed then h should forfeit 
his right to the earnest money and C should be at 
bbertj to resell the property Held that under 
the agreement time was of tlie e ence of the con 
tract Held further that I coul 1 not in i t on (7 
procuring a cerlificato from the Code tor of Thana 
that all the conditions of the lease from the Secre 
tary of State for India had been complied with 
Bciuopjee Dhttcjibhov i Jamsbed Khodarau 
(1913) I L R 38 Bom "7 

Contract for tale of land 
and VMchtneriet — Te t as to t\m being of lie etsence 
of Ike eontracl — I nneec jory delay of piirehaser 
eatsin'’ forfeilare of right lo specific pe formanee 
The Defendant entered into an agreement withtho 
Plaintiff for the sale of certain land and machin 
enes wherein it was stipulated that the purchase 
was to be completed within the time and m the 
manner stated m the agreement and on failure 
thereof the vendor would bo at bl-erty to cancel the 
agreement forfeit the earnest monea and claim 
damages or pecific performance of the contract 
Hell that It IS well settled that the mere fact 
that a dale has been d for the performance 

of the aiweement doefifc. lusivclv prove t^t 
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30NTRACT ACT— conli2 
s 56 — contd 

ontract because the contract had come to an end 
in the outbreak of war Held reversing the 
leoision of Chaudhun J that the contract of 
iffreightment -which was an integral part of the 
lontracb with the buyers became unlawful on the 
lutbreak of war inasmuch as it was a contract 
with an alien enemy and under the provisions of 
5 66 of the Indian Contract Act the contract with 
the buyers became impossible of performance 
Madhoeam Hubdeo Dass 1) G C Sett ( 1917) 

21 C W N 670 


ss 66, 9 20— 

A eoiilracl for sale 

of c rtaii goodi on arrival if enfareeabi when 
goodi sJnpp d from O rmawj were capUred afler 
the outbreak of wir by a bellig rent 6it* affr pro 
eedings ta a Pri Court arriv d tn a different 
ship tieo y ara afler — Such arrival tf comes 
within the m aning of arrival contemp’ated by 
ih contracting partiea — Doctrines of frustration 
applicability of Defendant contracted to supply 
PhintiSs with five cases of white shawl cloth 
The contract was made on 21st January 1914 
and it was headed contract shipment and 
arrival The goods were to be shipped m July 
and August 1914 The Dofeadint had previonsly 
ordered 60 oases of white shawl cloth from sellers 
ID London In part fulfilment of the Defendant s 
order 20 oases were shipped in July 1914 by his 
aelleiB m a Germany ship S S Spitzfels 
Hamburg to Calcutta The German ship was 
captured by the British in the Jlediterranean 
flhortly after the outbreak of the war and was 
condemned as prize Under Government orders 
the cargo was transhipped at Alexandria into 
a different ship which arrived in Calcutta in June 
1916 delivery to the consignees being made condi 
tional u-pon payment of extra charges in the naiuio 
of transhipping and forwarding expenses There 
was a provision in the contract that in case of 
loss of the ship the contract should stand cancelled. 
There was a further provision in the contract 
that if the goods didnot arrive within the specified 
time the sellers should notify theic buyers and 
the latter should declare whether they are \ re 
pared to grant an extension of time otherwise 
the contract should bo considered as cancelled 
The Defendant did not inform the FlaintifF of the 
arrival of the cases in June 1916 and ho similarly 
Ignored his other buyers of 1914 and sold them 
to other dealers at a profit to himself the market 
having risen The FlamtiS in July 1917 in conse 
quence of information which he had received 
tendered the contract pnoo to the Defendant 
and brought the present suit for non delivery of 
the goods II'll — That having regard to the 
captnro of the ship and the transhipment the 
Plaintiff was not entitled to the delivery of the 
goods on thier arrival in June 19ir in the same 
way as if there had been no interruption 
Gol^ISA^KtR \n\nwAij.\t II P XIcutrs 

26 C W N 673 

ss 56 6S— 

' Contract of chart r party 

— Confrarl tmpri sifle of performance— Freight paid 
m nimnre — Export of g^s ehipped on hoard pro 
hib led ly Cocemmenl— -Claim for refund of freight 
—Bills of lading— Shipping orders— Common ear 
tiers — Carriers ly sea — Private earners — Carriers 


CONTRACT ACT— contd 

S3 56 65 — contd 

Act (III of 1865)— Carriers by sea excluded by 
Comers Aet — Loss by way of demurrage On the 
let April 1916 the defendant Steamer Company 
entered into an agreement with C A Co a firm of 
freight contractors whereby the latter chaitwed 
the steamer Heja for a voyage Bombay to Naples 
Genoa and— or Marseilles any two discharging 
ports at charter a option Subsequently the 
Jeddah was substituted for the i/e;a The 
plaintiSs procured from CL & Co freight for - 500 
bales of cotton on the said steamer and were 
civen the shipping orders which they presenteu 
to the defendants The plaintiffs put 2 500 bales 
of cotton on board the J^dali and the defendants 
issued twenty five bills of lading relating to them 
having received in advance Rs 32 610 6 2 for 
height The import of cotton into Genoa being 
prohibited by orders of Government the 
did not leave the harbour and the vovage had to 
be abandoned Eventually the steamer unloaded 
her cargo and the plaintiff before gettii^ delivery 
of their goods were required to deposit Ps 1- 
to cover the expenses and loss '’7' . - 

ship The said aam was deposited by the plaintiffs 
under protest The plaintiffs subsequently de 
SViSed the return of Ra 32 610 6 2 paid by them 
for freight and on the defendants 
lia^btv to return the amount filed the suit for the 
^ the freiffht paid and for an account of 
K 12^ depositel to defrav tlj® costs 
loe The defendants pleaded (0 law 

!?adince for freight was Jrreeoxerable at law 
shev were common carriers and that the 

Ps^6 WS 3*^7 oab o/the sum deposited with them 

s"'«.rdS»df« 2 

to claim demurrage and expenses jj 

loading the cargo hugenl v 

423 referred to The Irrawaddy Flotilla cmn 

jxiny r Bagwandas I L 

dered BoooiANO A Co t Tee Arab 

Co Ltd (1916) I L R 40 Bom 5.J 

Contract with hostile 

firm-UiKfile firm incorporated m 

and haling a branch in Pralmg 

enemy become illegal on lleoulbreaL of u to 

tc.M entmj-lmpossiMili, of 

the oii/6f«i* of war — proflamalioi^ ^1'^n ,„,n ini 
on lA outbreak of war between areal r 

Germany-Hostile Foreigners iiier 

tension of Ume of performance ojtee Joint 

ofhreach The dcfend.nte were a Cetro"" 
stock Compiny incorporated und r the laws of 
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H'novcr luving » branch in Bombav under the 
Mile nianacenjcnt of one C li a German tabject 
a contract m 'writinc between the plaintifis and 
the defendants bv their manager dated the ISth 
of Febniaiy lOH the detendanta agreed to par 
cha 0 from the plaintiffs the total quantitr of 
w* te of the several de criptiona specified m fho 
contract produced m the plaintiffs mills dating the 
Tear endin" the SUt December 1014 at the leapcc 
tire prices specified in the contract and to taVe 
4«Urcrv of whatever waste might bo tcadT at 
lea t once monthlv The defendants deposited 
with the plaintiffs 3^ per cent Government Pro 
mis’Oiy Notes of the f lee value o* Rs “ 200 to be 
retained bv the plaintiffs against the fulfilment 
of the contract On the 4th August Idl4 war 
was declared between Cre-.t Britain and Germany 
On the ISth Anguat the plaintiffs wrote to the 
^ fendaats calling upon them to tale delivery of 
waste under the contract On the 2_od August 
the manager of the defendsnt company replied 
that on account of the existing political poattion 
the d fendants were not allowed to do business 
in India and re<iucsted the plaintiffs to keep the 
^eliverr of waste standing over until business was 
allowed to be resumed On the Sth September 
the d fendants manager was interned as an alien 
•enemy the defendants local busine s ceasing for 
all practical purpose On the llth November 
the platatiSs again called upon tb« defendants 
to take delivery of the waste the defendants 
replying that they were unabto to arrange for 
further delivery until the declaration of pace 
On the l4th November an order called the Hostile 
rorciBtiers Tridiag Order was issued by which an 
hostile foreigner or firm was prohibitel from carry 
mg on or engaging in any trade or business in 
British India except ondef a license i sued by or 
under the authority of the GoTcmor General m 
'^nncil subject to su h conditions restrictions 
an I sipcrvision as ttief overnor ( enen! in «om il 
may direct On the 3fd D member the plaintiffs 
w’am called upon the deienlanls to comjly with 
■tU<’irnotico of the llth November on or before the 
8tb December and aubseqaently extended the time 
for taking <1 livery until the ICth De ember 
Tb deiendanta replied on the ISth D cember 
refemn”* to the internment of their mani„er and 
claimed that under 8 aG ( ) o the In ban Contract 
Cct the de endants weie relieved fro n the per 
formanco of their part of the contract On the 
■Sth February 191 j the d fendant* obtained n 
1 icensc limited to the win line up and Injuidation of 
their local > usmess under C overnment sui ervi ion 
On th ICth February the plaintiffs informed the 
-defendants that they had sold the waste of 
which the defendints had been under contract to 
take delivery at a lo a of Rs 4 " 0 13 0 and after 
ded ictiag the value of the deposit demanded 
payment of Pa 2074 13 2 On the llth March 
the plaintiffs filed the suit to rccovir th sum of 
Ps 4 *' 0 13 0 from the d fendants and for a 
lecUration that the {lamtiffs were entitl d to 
retain the 35 per cent Government Promts ory 
Notes and to set off their value n part ati faction 
of the decretal amount The defenlanta plea led 

(i) illegality of contract on the outbreak of war 

(ii) impos ihility of performance and (iii) waiver 
on the part of the plaintiff granting extra ion of 
time of performance till the 16th December 1314 
lidd (■) that tho contract in suit became illegal 
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ss 56 6x » — eonld 

on the outbreak of war and was dissolved on tl 
4th August 1914 (ii) that it had become impossib' 
for tho dcfindants to perform their part of tl 
contract owing to subsequent events arisin 
from a state of war (lu) that assuming that it onl 
b«nme so after tho I4th November 1914 tli 
plaintiffs gave tho defendants further time fc 
takmg delivery until the 10th December and b 
waived any breath committed before that dat« 
(iv) that tho defendants were entitled to a return c 
their deposit under s 6.> of the Indian Contrac 
Act Janson \ Drttfonletn ConsoUdaled Jlltnei 
Limited [I90'>] A 0 4S( S09 11 tiolf A Son 
T Carr Pari er A Co Ztmt/ed 31 T L J 407 
and KrejU ijer t Co y Cohen 31 1 L R 502 
referred to Textile 5lA\uraCTOBi\a Co Ite 
tl SiLOllOS PnOTHERS (191j) 

1 L R 40 Bom 57( 

s 57— 

See s 3Q I L R S4 Bom 511 

59 CO— 

S (» Sale for Arrears or Pevexue 

I L R 3S Calc 531 
15 C W N 443 

SS 59 61 — Afipropnation of pay 

m nit An appropnation of payment must be made 
bwthe debtor at tho tune of paying and by the 
creditor nt the tune of ri ceiiing the money If 
D ither of them makes the appropriation the law 
appropriates the payment to the earliest debt 5s 
»9 to 01 of the Indian Contract ket ennoted the 
rule of the Civil Law as laid down in Clayton e 
Cnu J Mer bT' 001 with certain modification 
KevDAy Lu t jAGAHVATn (1913) 

I L R 07 All 649 
- — s CO — 4pprop7U(ion— D ecree /ov 

prineipol ani interest payable hj inttalmenlt-^n 
etalmeni paid i/ snoy appficd Jirsf fo tfi c^argiiij 
tntereef Where a certain animint was decreed 
with interest at a certain rate ani^tle defendant 
was directed to pay in rcguUrh yearly instalments 
of a certain amount and ho di 1 pay thi. inst Imenfs 
as they fell due but lid not a> how fho payment 
was to too appropriated and the decree holder 
claimed thit ho wa nt liberty to nj ( ropnafe out 
of each payment e it was paid ufiic iiit to sati fy 
the interest due at the dat of ] a\ metit and to 
credit the balance only to pri ic | 1 BelJ that 
ho was entitled to do o Ptr I iohaedson J 
(WALS13LPT J duhtn/tl ) — Where bofli principal 
and interest are payable under a coitiact or a 
de ice in the atisenco of provision in t! e contract 
or decree and of nppropnation by the debtor the 
creditor has the richt to pay him elf the interest 
first Bts'vvNATn BnATTAcniPsA r ‘^onrsHwAr 
Sarua (1917) 21 C W H 1055 

S- 60 and 61 — ippropnalion poirtr 

of Co irf to male o hen neither part j hos done $o In 
making a payment to his creiitor a debtor has the 
right to appropriate the payment to any pirticular 
debt or to any particular portion of a running 
account It he omits to make an express appro 
pnation tie right to do so devolxe on the 
creditor kt here neither party has exerci ed the 
right 8 61 of the Contract \ t lb 2 which 
is an enabling section— wOtl s the Court to apply 
the payments to di’Bt T^ie debts in the order 
m which th y were^^ \l Ss CO and 61 of 
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' ss 60 and 61 — 

the Contract Act 1872 provide a procedure analo 
gous in all particulars to the I ngUsh Law of appro 
pnation In order to create a fresh pen^ of 
limitation undpi the pionso to s 20 of the Lunita 
tion Act 1008 the fact of part payment of a deht 
must appear in the handwntmg of the per on 
making the part payment BiSHtn. Pebkasr 
^ lAEA•iA^ SihQH t> Mc SlDniQUB 

1 Pat L J 4~4 

s 63 — -S'afe deed registered— Stipulation 

hy tendee for henefil of vendor s crrfifor t/ 
enforeible iy latter — Creditor informed of arrange 
menl by purchtser and purchaser aet.nouledgcd as 
debtor — Furchaatr if triis ec — Aoinho/t — Iimitaluyn 
Act (IX of ISOS) Sch I Art US — Coitstderalton 

definitionof m Contract Act and \n Lh^IiiA lau 

Justice eguity and good conscience rul of Courts in 
India to be guided by IVhere a sum is payable by 
A B for the benefit of 0 BCD can claim under 
the contract as if it had been made with himself 
Defendants Nos 1 to 4 had executed a bond in 
fa\ out of the plamtiH defendants No 1 to 4 
ou 18th August 1003 sold all their properties to 
defendant No 6 by a registered deed which pro 
Tided tb^t a part of the consideration money 
nas to remain with d fendant No 5 foe payment 
oi the debt of the plaintiS The same day this 
arrangement was communicated to plamtiQ bv 
defendant No 5 whom plaintiS accepted as hia 
debtor On the 2«/th of Januair lOds plaintiff 
brought a suit again t the defendants for re 
coveiy of the money Held that there was no 
novation of contract within the meaning of s 62 
of the Contract Act lhat pUintiS was entitled 
to sue and recover from defendant No 6 on the 
registered deed of sale although he was not a party 
to the contract and the suit was not bsrrM by 
limitation Tveedle v AtUnson IDAS 393 
commented on and held to be no authontv in India 
Muhammad Shan v Husain* Begum I L B 32 
All 410 J4 <7 rr A ses Cregory v Williams 
3 MerivaXe 5S2 Touche v Metropolitan BaUiray 
TrareAousiny Co L B 6 Ch App 677 Oandj v 
Gandy 30 Ch D 57 referred to and followed 
Consideration as defined in the Indian Contract 
Act IS wider than the Teguiremcnts of tbs Ecglisb 
law In India the Courts are to be guided in 
matters of procedure br the rule of justice equity 
nod good con cicnce Deswasati Durr i Rail 
sADnaiT JIovpAL (1913) I L R 41 Calc 137 
17 C W N lUj 
- ■■ ■ ■ — - • - — Aotu/ion — vhered btor 

has dtsallcd htmsclf from performing hispromise Under 
the nets contract — J escission — right to revert to old 
tonsxdtraiian PlimtiGsuedtorccoTcrfrom defen 
dant A S theiuoDC} due to himona bond executed 
in 1914 In 191G \ S executed a lease of Isnd for 
14 years in favour of one A O and on the same 
day sold to plaintiff and other creditors the right 
to recover tho lease money from 4niif Chand in 
payment of their debts % S howorer refused 
to perform hia contract vith A C and to deliver 
possession of the land The wl ole scheme thcT 
loro for payment of tho debts fell through Not 
withstanding this defendant contended that 
there had been a novation of contrart and that 
plilntiff could no longer sue on the bond Held 
lhat under the eircumstanecs of the ease the 
I lalntiQ was entitled to rescind bis tslo contract 
and to revert to his previoui consideration a CS 


a 

CONTRACT ACT— confJ 
S 62 — confJ 

of the Contract Act bemg no bar to the suit 
Sajaitainy Mehr Khan (Sb P i? ISS5) followed 
BhagatRamGayxett Pal 1 ChagjvFcin(loP IT ^ 
191h) Jluss'immat Ehoa Bhan v Gvjar Mot 
(63P P 1917) AllahDiftar An tie Dm (5„ PP 
1916 F P) DicarJa Kathv Pnya Aath (22 Calc 
ir A S79) and D'^bnaravan Butt v Chum Lai 
Ghose (I L F 41 Calc 127 U6) dnlrnguished 
Najai Shah i Raxou Pam 

I L R 2 Lah 323 

ss 62 63— 

See Abbitkation I L R 41 Calc 8o 

s 63— 

See & A. I L R 38 Bom 85o 

Fee s 33 I L R 37 Mad 412 

Fee s 55 I L R 43 All 257 

Release conditional on a 

future eient talid — PriJence Act s 05 — Etidenct 
aliunde admissible to proxt claim released It was 
not the intention of the Legi latum m enacting s 
63 of the Contract Act to depart from the EngU h 
law under which releases contmgent on the bap 
penmg of a future event are valid Such relea es 
are valid under the Contract Act Unlike the 
EDchL.b law reguirea consideration in the oa a of 
lelea es not under seal the Contract Act icqoiree 
DO consideration m the ease of releases IT hen a 
deed of release is silent as to the claim released, 
evidence aliunde is admissible under s Oo of the 
Evidence Att to show what claim was intended to 
be released Mathew Hebet ABZAEAjr v Tbb 
Lodge Good TTni No 40a Bellaby (1910) 
r L R 84 Mad 156 

- . T.me eitenston of if 

creates aeu eonfraef— Behicry n/<er expiry oftzlend 
ediime acceptance of if amounts to new eoniraet— 
Contract larifj bv tiifroavcfioa of fresh terms effect 
of— Plains statements in wAen merely descnptiie 
By mere exten ion of time for delivery of goods 
a contract la not wiped out and no new contract 
arises only the promisee gets certain rights under 
8 63 of the Contract Act But m a ease where- 
subsequent to the contract a new term was 
introduced for the in pection oi goods bv the 
defeudants in the plamtiS & godowns b fore deli - 
very and after the time for deliverv had long 
expired the deferidants took delivery of 375 bales 
of jute the on^nal contract being for much more 
and there being nothmg to show what was the new 
agreement or arrangement under which such 
delivery was taken Held that the old contract 
bad been super'edtd ond the defendant could relr 
on tbe arbitration clause in the old contract and 
compel tho plaintiff to submit the matter to arhi 
tration in terms of such contract and o suit would 
he for the recovery of the price of the goods so 
delivered Lucain Nauaib Bhaipadah v 1Io«e 
M iuxR & Co (1913) 17 C W N 109S. 

■ s 64— 

Fee s 39 I L R 33 Mai 178 

Fee s 6^ 1 L R S3 Mai 6*5 

Be»ie// meaniyg of— 

Salehj guardian of wards landsSoU rotforb*™- 
tng purposes— PuTCtase cf other lands for wards out 
eif sole proceeds— Suit hj vendee for fosstsston cf 
portion of lands— P i jhl of wards to avoid sote—Vuty 
o/srord* to Contey pfcrc/aj'df!>''d* or Ihetr raise 
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CONTRACT ACT-<onr(f 
S. 64— CO td 

ShiI ly tranl^ to ttt aside snle htJd harrtd b j limifa 
Jion— -Conp teney of tcards tc set iipjjea of inraltdilj 
tj wfe 10 (ff/<rce to t<oi« s suit — ZiintfAt or Act 
irt 44— Form oj rf«crce Inhere a guardian Bold 
lasdt belonging to her wards for jurpo es not 
binding on them and, with the ale proceed 
purchased *uh equcntly other lands for them but 
the pnreha o of the epeeiSc lands was not in iho 
contemplation of iho parties at tho time of sale 
and did not form part of tho same tfan action aa 
the sale the lands so purchased did not coustiluto 
a Irnrjft an mg out of tho aalo under s C4 of the 
Indian Contract Act and the wards were not bound 
to cenTey them to tho Tendeo before they avoided 
Iho sale here tho rendeo from tho guardian 
under a voidable sale haring obtained pos<« sion 
a portion of tho lands, sued to iccorcr the re 
msindef after a suit by one of the wards w ho bad 
attained majority to set a ido tho aalo had been 
di mis ed as barred by limitation under art 4-1 of 
the Limitation Act it isop^n to the iraris toset 
up he p ea ol inralidi » of the sale in defence in tho 
reidee s suit in rc pret of the portion of the lands 
in thevrpo *e ion The vendee witlhoentitleilm 
such suit to a decree for the value of tho lands 
and in default of payment to a decree for posses ion 
CnmiswASti Pbddi i KniSEVASnasi Peddi 
( 1018) I t P 42 Mad. 36 

8S 61 66— 

Stt LniRATiov Act 1877 Scu II Art 
01 I L R 38 Uad 321 

' — — ■ 83 64 and 65— 

8 11 I L R 32 All 25 

I _ - - ■ — — ^_]Pfi»ru contratl—^a 

ftnal alltraiion Lj one forty effect of—Dreaek of 
coniraef — Dumonts — litpayntnl of advanrt ] Jf a 
■written contract is tnatenallv altered bv one 
party without tho hnowledgo and consent of the 
other the former is not entitled to damages for 
hceach ol contract but is entitled to a repayment 
of the advance made by him A^aKTBA Bao t 
SuBATra O9.0) I L R 43 Mad "03 

65— 

S « s -3 I I R 43 Calc 115 

I I R 40 Mad 197 
Sa s 27 21 C W N 879 

8 5o 

I I R 40 Bom 529 670 
See s 3- I L R 37 Bom 387 

See Aqra Tevahct Act (II of 1901) 
s 10 AND 20 I L R 32 All 383 
See Bbsodaei am Nabwadabi TrvcRES 
Act (Bom V or 1802) s 3 
" 1 L R 39 Bom 358 

See Broach aj.d Kaiba IvcuiiBtiiEn 
Estates Act (XXT of 1881) 28 

1 L. R 41 Bom 546 
See Contract] I t R 45 Bom 225 
See Hrsnu Law Joist Family 

5 Pat L J 622 
_ . - — - V')id ayrtement party 

to if must restore and adcanta^e gained under t<— 
Indian Etidenee Act (/ ef 1S72) « S3 — Orel ew 
(fence to shou) iht rial transaction tcidcnud ijf 


CONTRACT ACT-fonfd 
S 65— contd 

docunteiH if fldmueifcfe IVhero tho plafntifl 
claioied the consideration money mentioned m 
a totala and the defendant pleaded that tho 
real con utcration for the lolaiu was the soctico 
tendered to tho plaintiff m jndutmg a third person 
to Bell a certain property to the plaintiff and that 
there was no contract for payment o money 
Utld that oral evidence to show tho real naturo 
of tho transaction was rightly admitted S. Oo of 
tbe Contract Act docs not apply when the object of 
tho acreement is illegal to the knowledge of both 
parties at the time when it was made IVbcio a 
lobala was eveeuted mainly in con ideration of tho 
services rendered by the defendant in inducing his 
employer to sell a j roperty to the plaintiff and was 
thus void the contract could not be regarded as 
basing been di covered to be void or bccomo 
void within the meaning of B Ga of tho Contract 
Act Icid further that m tho circumstances of 
the case both the parties being m par* delicto no 
relief sLoild bo granted Natiiu Kman t Sewak 
Koebi{1911) 15 C W N 403 

.--I, - I- - ■ -■ - Agecment ducotertd to le 

toi<f — Compensation paym nl ef—Dhajdart ^let 
(Bom Act V of 1$$'’)— iUenation ef unrceoym td 
suWitwion of ailmg—t nltttdanajaita In 1*'03 
the plaintiff executed a \■eMdana patta of lands 
lormmg an onrecomused sub divisicn of a ihny 
tn favour oi defendants who were put in po sc sic n 
The deed coutsiued a personal covenant whereby 
the plaintiff bound himself to givo compen aticn 
to tho defendants in case tbcir posse sion was 
obstructed In 1910 the plaintiff sued to rceovec 
pose ion ot the property V redeeming the lalal 
dona jaita when bo alleged was & mortgage 
The lower Courts held that the alienation was void 
under tho provuions of tho Bbagdan Act (B m 
Act V of J8C2) and following the decision of 
JtjtbAar V Aoj;» II £om / £ 69J ordered 
that the plaintiff could recover posse sion on 
payment of moneys ho bad received from tho 
detendanta The plaintiff having appealed I/el I 
that the order of compen ation against tho plamtiQ 
was justiffcd inasmuch aa the agreement was dis 
coveiod to be void within the meaning of s Cu 
of the Indian Contract Act (I\ of 1872) long after 
the Iran action and as there was a personal coven 
out >a the agreemeat Per SnAn J —Neither 
under a C5 ot the Indian Contract Act nor under 
the ruling m JijihAni V ^eyji II Font L £ 69^ 
la the Court bound to awa^ compensation in all 
cases as a matter of courso where a doenment is 
found to bo void in conseqaenco of the provisions 
of the Bbagdan Act It has to he considered in 
each case whether the agreement is discovered to 
bo void and whether any person has received anv 
advantage nnder aneh agreement aa required bv 
8 65 or whether tho covenant in each particular 
case justifies the order of compensation. The 
amount of compensation also has to ho determined 
with reference to tho circumstances of each parti 
cular case irABiROAi Eassji i NiTHtEttAr 
Ratvaxi (1913) I L R 38 Bom 210 

- ■ - — ■ -- J /inof— J/inofity otic 

cessfady pleaded as a defence to a suit—Vualloieanee 
of costs —Appeal — Compe/eftee ef Appellate CchtI 
la interfere mth the discretion of the Court lelow as to 
Ike allotment of tosis IVhcre tho Judge has given 
hia reasons and all the circnmstances are before 
the Court of al, the Court of Appeal can if 

t . 
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CONTRACT ACT— 

S 65 — contd 

satisfied that the Judges discretion has not 
been judiciallv exercised interfere njth it and 
make the order w hicli the court below ought to 
have made It is no ground for giving costs against 
a successful d« fondant that the defendant pleaded 
that he was n minor at the time uhen the transac 
tion upon which the suit was ha ed was entered 
into there bemg nothing to suggest that the plaintiff 
had been misled as to the real age of the defendant 
by any action or statement on the part of the 
latter Eadhh bniAU w BtHAM Lii, (ld18) 

I li R 40 AU 558 


CONTRACT ACT— confd 
- ■ s 68— (ontd 

adtanced Wiere a minor in order to secure 
funds to meet his mamago expen e entered 
into an agreement for the sale of certain immov 
able propertj held that the minor was bound 
to repay the amount received and that the minor s 
property was liable for such amount The plain 
tiff’s claim being for Ea 134 10 0 only held that 
no second appeal lay from the deci ion of the 
lower appellate court di mi^sina the plamtifi’s 
suit Patbas Kaxj CHAEAn Ram t Ram De’«i 
Ram 2 Pat 1 J 627 

SS 68 to 72— 


Vendor and purohaaer 

— Ffiilure of purchaaer to obtoin posaesnon of the 
lubject matter of Ais contract — Suit for recotery 
o/ co«5ider«/ion jnid— Erecuiion of decree — Cuil 
Procedure Code {190S) 0 XXJ r S9 The 

)iidgm nt debtors interest in certain immovable 
property was attached m execution of a decree 
and sold Before confirmation of the sale the 
jadgment debtors sold the same property pn 
yately with the condition taler ol«i that if 
the purchaser failed to get po session of the pro 
petty sold owing to anv act or omission on the 
part of the vendors the purchaser should have 
the right to recover the sale consideration witli 
interest An apph ation to have the etecntion 
sale set aside waa made by the purchaser and 
failed and the sale was confirmed The purchaser 
under the private ale then sued his vendors to 
recover the consideration paid by him Held 
that the plaintiff was enlitUd to recover by virtue 
of the proTisions of s 66 of the Indian Contract 
Act 1872 notwithstanding that the case wasnot 
provided for by the terms of his contract Irardaa 
V Aeaf Ah A/ion 1 I B 84 AU IS6 and Pan 
dvrare/ Laxman Vfhade v Gotind Dada 
X/phade I L r 40 Bom 6a7 referred to hlAna 
BtR Prasad Pardu v Ccnoa Biead Bai 

I I. R 42 All 7 


See CoRTSiBVTios 

I L R 38 Calc 1 

s 69— 

See Adverse ^ 0SSEStIo^ 

I L R 45 Bom 638 
See CoXTBiBUTiOB 14 C W N 361 
I L R 88 Calc 1 
I I, R 45 Calc 691. 
Ser PaTVT REOUtAIIOV s 13 

15 C W N 404 
See I EvrvDE Reco\ eey Act *8 8 S5 
I L B 83 Mad 41 
■ Interested m paying ’ meanusg 
Ot— IThen payment not eofunffiTy A person is 
interested in making a payment within the- 
neaning of e C9 of the Contract Act when there 
IS an apprehension of any lo s or inconvenience- 
or of ony detriment capable of being a e ed 
in nionev A person who e immoveable pro 
perty is attached for a debt due by another la^ 
interested in paying the debt to save the pro 
pertv and can recover from the person by whom 
It IS due Payment under such circumstances 
13 not a voluntary pavroent Sowbamarta Iyer 
t BoHOArrA Eeddi (1909) 

I I R S3 Mad 232 


I L R 42 Bom 499 


See CoATPTBrnov I L R 88 Calc 378 

Debt by minor — Beetsnrua — Utndtt 

Law — Joint lUvdii. Panth / — Honey borrowed to 
defray expen e» of ustera marriage One of the 
brothers m r joint Hindu family consisting of 
two brothers and a sister all minors the sister 
being about 13 years of ai'e borrowed a sum of 
money to proa ide for the expenies of the Sister a 
marriage After the deoth of the 1 oixower the 
1 nder sued tbo surviTintr brother to recover the 
Bum po advanci d from tho property of the joint 
family m his ban Is Held that the suit was 
maintainablo notwiih landing that the deecs c<J 
I rothcr was a minor at tho tunc that tho money 
was advanced Tut ha v Copal Pai I L P 
6 AU OS'* ] ailuTilain Ammanjar r 
AwanQtir 1 I P 23 Hof 6! Slam Charon 
hlol \ Choirdfn/ Dih/n ‘>tngh I L P 21 CaU 
an I Clapjt v Cooper 13 M I If 
rrfwn! to \ads> Ptasid t ^Uldria PbaiuD 
“0^®* I 1 R 32 All 325 

“ - Asrrrmfnl ly minor 


>ftmoratle jrervrfy ml dily far 

— hahltlj of propertj for pvmtj 


J of money — 


IitUre I in the pay 

meni meetntny of — Becree ayamst Bmdu widow 
and aale of huabanda estate — Sale att aside by 
retaawnary heir by deposit wilder a 310 -1 Cnil 
Procedure Code (A/T of 1SS '>) — Suit fo recoter 
dtponl from uidov! — Payment yfxoluntary ij decree 
in low appears to bind titdoic penonol/y IVhere^ 
by a deposit duly made under e 3I0A of the Civil 
Procedure Code of 1882 the reversionan heir 
expectant upon the death of a Hmdu widow m 
po session of her husband s estate os his heiress 
had a sale in execution of a decree for arrears 
of rent of properties other than the defaulting 
tenure set aside and then sued the widow for 
reeoveiy of the amoimt deposited JleU tliat 
as the decree holder profe sed to eell the entire 
interest lA the properties sold and tie auction 
purchastr al o claimed to have acquired the entire 
interest the revcrnionary heir was intere ted 
in the pavment of the decretal amount which 
the widow was bound by law to pav — within 
the meaning of s C9 of the Contract Act Until 
the sale is confirmed the judgment-debt remains 
unsatisfied and it is jn satisfaction of the judg 
ment debt that the payment under s 5104 
(exctnding the portion which represents damages 
payable to the execution purchaser) H made 
The question whether in point of law the revCT 
eiona^ Intere t was or was not touched by the 
aale being a matter for eerious controvcriv the 
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COMPACT ACT-tontd 

- j. $9 — conld 

panucnt could not be viewed as a vduntary 
payment Tic woids intnrstcd in tLe payment 
of mtnev wLich enctltr is bound I y Jaw to pay 
may include tbe aryrclitnsicn of any kind of lo a 
cr mccnvcniencc and ret n'crclj tlie actual dtin 
ment capable of at ctimcnt m money S €9 
lbi.8 lava down a more ccmjtel cntive inle than 
IS rupported bv rnglith autliority pAKEnasaTi 
Cnirr-ErraKi « ^A^l Lal Si’tcu (IfilS) 

18 C W N 78 

— — — — — /’uytntnt ly a ymon 

infcrcttcd vAtcA anoiJtr m lemnd lefo to fay— 
Gift cl land ly donor tr^o vndtrlalta to foy fud% 
on lie land—Anolhtr donee taltng g>ll ol the ml 
cl Oe donor > jreftrly ici/A lull notice ol Me Miga 
Iton Ivl the gili dud conlaintng no thfvlohon to 
tt-at €0tet—Obl gaticn ol lit tutnd donee to jay 
fit jtdi K wLo owned con iderahle propetly 
gave a portion of it to his daughter a hu band 
(plamtifl) in 18 8 the deed of gift espretslv pro 
viding that K undertook to pay tJ e jvrfi m respect 
cf the portion In A made a gift of the 

residue of his properly to B the gift deed eon 
taming epecia) reference to the previous gift of 
18~8 and enjoining the donee to act according 
to that gilt The judi was regularly paid by X 
£nt and B afterwards In 100.> B in his tnra 
made a gift cf the prepert} to the defendant 
the deed of gift in this case contained a reference 
to the gift of 1878 but it contained no words 
reqiuTing the donco defendant to abide by tbe 
terma of that gift The defendant having failed 
to pay the jtidi to Government the plaintiff was 
teqmred to pay it He sued to recover tbe amount 
from the defendant Jltld that the plaintiff 
was entitled to rcccrer the amount from the 
defendant under t CO of the Indian Contract Act 
(IX of 1872] becau e tbe defendant was bound 
m law to pay tbe money in the payment of wrhich 
the plaintiff was interested and W'bich tbe plaintiff 
bad paid Souasraetiii v Swamikao Kasiiihath 
( 19171 I L R 42 Som 93 

- ■ ..11 Decree jor rent against tttordtd tnant 

vio lad iold hu ahart Itlore the tcholt o/ the 
amount (vtd jor Idl due- — Sale in erecv/ioa <eC 
aside ly defosit ly a to al arir—LalUr a right lo 
Ttcoier jrctn rteorded Itnanl— Contribution autt 
/or— Suit brought alter recorded tenant etaaed lo 
ctm any xnlereat in lie tenure i/ auU ol Small Caiiae 
Court nature — Prottneial Small Cause Covria 
Acl{IXoll8S7) Seh II Art dJ—Seeond apTeal— 
Cinl Procedure Code {Act b o/ ISOS) a I0'> O 
SXI r S9 Plaintiff owned a '(th and tbe 
defendant I«o 1 a fth share in a tenure In 
the beginning of 1308 B S the fatter trana 
ferred his share to a stranger Thereafter tbe 
landlord sued defendant Xo 1 who was tbe sole 
recorded tenant for arrears of rent for the years 
1307 and 1308 and had (he tenure sold Tbe 
sale was set aside under s 3I0A Civil Procedure 
Code 1883 upon the application of tbe plamtiff 
who depo ited the whole amount witbm tbe 
statutory compensation to the purchaser Sub c 
quently be sued for recovery of two-sevrntha 
of the sum deposited from the defendant Xo 1 
without making the latter a vendee a party or 
asking any relief from him Held that tbe 
defendant as the recorded tenant was bound 
by law to pay the amount of the decree 
passed against turn within tbe meanmg of a. 69 


CONTRACT ACT-con/rf 
— ' ■ — S 69 — eonti 

Contract Act and the plaintiff as a per on 
interested m the payment of the debt withm that 
section waa entitled to be reimbirscd by the 
defendant Xo 1 and the fact that be had trans 
ferred bis share before the arrears for 1308 accrued 
due was no defence against the portion of the 
claim which related to that year Ileld further 
that tbe fact that at the date of the institution 
of the suit tbe defendant No 1 had no interest 
in the tenure did not put tbe case outside tbe scope 
of Art 41 of the Second Schedule of the Provineial 
Small Can e Courta Act and the provisions of t 
102 of tbe Civil Procedure Code of 1008 restricting 
tbe right of second appeal did not apply to it 
Krt hna T Copt I L R IS Cale 652 evplained 
and distinguished ^erre Ilhetber the plain 
tiff was ID law entitled to recover more than th 
from the defendant Xo 1 Batce Xatb SLu-dal 
t Bnrni Behabi Chacdhciii (1012) 

16 C W K 975 

ss 69 and 70 — 

See Civil Procedcse Code 1003 0 
XSI B. SO 2 rat L J 678 

See Co SEABES 15 C W N 832 

See CoKTRiBPTiox I L R 3S Calc 1 
I L R 45 Calc 691 
Stt Nzootiable iMSTRVMEirra Act I6S1| 
8 30 1 L R 89 Mad 965 

See roLrETAKE Payjievt 

I I R 40 Cale 593 

— ■ Conlributioti avit for 

—Co aharer under iQiyala—SoU ly one lo the 
other vot Tteegnisid by Mnd/crd— Deerte for rent 
cgettnal both dtteherged by ttndor— Bight to ritoter 
A and B were under raiyata m respect of a noB 
transferable holding B transferred bis shire 
to A in 1004 The transfer waa not recognised 
by their iandloid The landlord obtained a decree 
in a suit for erreata of rent agaioat A and B in 
respect of the years 1902 05 whereupon A 
satisfied tbe decree and brought a suit for 
contribution against B Held that s 60 of the 
Contract Act la applicable to the present case 
and B la bound to make compensation to A 
Held further even as uming that s 69 has no 
applieaticn a. TO undoubtedly covers the case 
^Eoscl>■^o KruAX Bose r JaUALrDDrv JIaeosied 
(1912) 18 C W N 327 

— — -Suit /or contribution 

— Co-OKWers — Ptirc)la«er< ol different portiona o/ 

otniadari — Attaelment jor erreare ol rcrenve— 
Payment ly a purchaser o/ Me trhole amount ol 
antar — Suit by Him [or the entire amount ogainat 
the lamindar and the other jturehaaer—Peraonal 
fiobility of rrgi Itrci holder only — Lialihly ol elart 
of Me edher purefaser— ffomindar liable emly for 
prope>rtiona1t alartSale-proeeeda ol tamtndari 
hahilily ol~PrDper1y forWy in Agency Tre ti— 
Defendant puTchaetr resident l)erein— Vurie 

diction of Subordinate Court The plaintiff waa a 
pmeha er in an auction sale held m execution of 
a decree of some villagea in a xsmindari of which 
tbe fimt defendant was tbe registered bolder 
Tbe sixth defendant was a similar puiehaier of 
some other villages therein withm tbe juri-die 
tion of the Agency Court For default m payment 
of revenue accruing due subsequent to tbe plain, 
tiff’s purchase one of the vQLiges purchased by 
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COKtRACT ACT— con«(? 

ss 69 a^id 70— con/a 

him Tras attached by the Gorermaent the plain 
ti2 paid the full amount due on the entire zaminden 
to save his village from revenue sale The plain 
tiff brought the suit m the Subordinate Judges 
Court against the first defendant defendants 
Nos 2 to 5 (who were his undivided brother 
sops and nephew respeoiively) and the sixth 
defendant to recover the full amount paid by 
him from all the defendants p rsonally and from 
the sale proceeds of the rest of the xamtndan 
kept m deposit in the Government treasury 
Th-* defendants pleaded non habihty in law for 
the full amount while the sixth defendant raised 
th" fnrth r plea that the Subordinate Judge a 
Court bad no jurisdi tion to entertain the amt 
as against him Held (a] that the only person 
who 13 p rsonally bound to pay the revenue to 
the Government is the registered holder (6) that 
a CO owner who pays to the Government the 
whole revenue due on an estate is not entitled 
to a personal decree against the other co owners 
who not being registered holders are not under 
a personal obligation to pay the revenue though 
It may be a charge on the lands in their holding 
(o) that a 70 of the Indian Contract Act does 
not apply to such a case (d) that the Snbordi 
nate Judges Oonrt had no jurisdiction to enter 
tarn the amt as against the eueth defendant to- 
enforce the charge on the villages purchased by 
him as the lands did not lie within its junsdic 
tion (e) that e 69 of th* Indian Contract Act 
do s not apply to a suit for contribution as fAe 
person interested tn the poym nt of money must 
be a person who is not himself bound to pay the 
whole or any portion of the amount (/) that the 
plaintiff was entitled to sue the first defendant 
only for eoatnbu‘'ion and to recover from him 
and from the «ale proceeds in deposit only the 
share of revenue payable on account of the pro 
petty in the hands of the first defendant Si&ra 
mania Ohttli v MahaUngetsami Stvan I L R 
33 jl/aJ dl Rravykyi v Rdkaram Haji 15 1 C 
26"^ Naratn Pai v Appu 2S I 0 458 and Fultth 
Ah V Ounoonath Roy I L R 8 Cak 113 
followed. iJa;a of Vtztanogaram v Raja Setru 
ehi^rla Somaseihara I L R 28 ilai 713 dis 
ffa;apaW» Kutna Chendra Deo v 
Srinnasa Charlu 2S Mid L J 433 Raja of 
PUtapnram v Secretary of Slate 16 Mad t T 
375 Togambal Boye Ammani AmmaX v Nasna 
Pillax Markayat I L R 33 Mai 15 Mangala 
thammal v Norayanasirami Ayyar 17 Mad L J 
253 Manxnira Chandra Handy T Jamahir Human 
1 L R 32 Cak 643 and dfoule v Oarrelt 7 Ex 
JOI 104 referred to JaaiSaTi Paju i> Sannusair 
Kisnia Asad (1916) I L B 39 Mad 795 
— - Darpulnxdar of a eo 

ehartr pulmdar depoaxliny dtcrelal amount to 
preient tale of the pulnx «a execution of a decree 
ohlatned agatnat only tome of the putnidara \f a 
person legally “intereafed m We payment — Suit 
by putnidar not party to the decree for declaration 
onj injunction to realratn darpuintdar taking 
poa eMion under s 171 of the Bengal Tenancy Aei 
(I HI of 18SS)— Power of Court to grant eondi 
tional injunction — Condition that ahould 

paj Am ahart of rent paid by defendant The 
payment made by the JarputniJar of a share of 
a p iini of the whole rent due on the putni to save 
H irom beini* lold In execution of a decree obtained 
by the UndJord in a suit for arrears of rent brought 


COKTRACT ACT— covfd 

S3 63 and 70 — eonid 

against some only of the pulnidare comes within 
63 69 and 70 of the Contract Act Where after 
an order under s 171 of the Bengal Tenancy 
Act was made m favour of such a darpuintdar 
oao of the putnidars who was not a party to the 
landlord s suit for rent sued for a declaration and 
injanction that his right in the property was not 
affected thereby and the Court below decreed 
the suit and granted the injunction bnt made 
it conditional on the pulniJar paying to the dar 
putntdar the amount of rent proportionate to 
his share of the puini Held that the order 
making the injunction conditional was proper 
pAJAHi Kahto Movdal w Hah Lai/|Mahoseed 
(1917) 21 C W N 628 

~ — — Lawful payment 

what tj— Interested »n paying who are — Deposit 
of decretal amount to prevent rent sale by person 
claiming under a forged mortgage boni-^ak set 
aside— Tenant if liable to repay by reason of bene 
fit received — Bengal Tenancy Act (}II1 of 13S5) 
e 171 (3) — Interest loidalle on sale Plaintiff 
aUegiDg to be mortgagee of a tenancy which was 
about to be sold in execution of a rent decree 
proceeded to deposit the decretal amount under 
a 170 cL (J) of the Bengal Tenancy Act where 
upon the tenant challenged bi« right to do so on the 

f round that the allegeiT mortgage was a forged 
0 urn nt The executing Court accepted the 
d'^posit but Without deciding the question of the 
genum ness of the mortgage In a suit bv the 
plaintiff to recover th^ amount paid it was found 
that the mortgage was not genuine HtU that 
the plaintiff was not a person having an interest 
m the tenancy which was voidable on the sale 
within s 170 cl (3) of the Bengal Tenancy Act 
nor was he interested in the payment of the money 
within the meaning of s CO of the Contract Act 
nor was the paym nt lawful within the meaning 
of 8 70 of that Act That the plaintiff was also 
not entitl'd to recover on the ground of defen 
dant having benefited by the payment sin.ee »t is 
not in eveiy case in which a man has benefited 
by the money of another that an obhgation to 
repay that mon y arises there must be an obfi 
gatioa express or implied to repay Panchkoeb 
O aosE V Habidas Jati (1916) 

21 C W K 394 

- — — Putnidars suit fCT rent 

against som darpulnidars — Safe thereunder set 
aside by deposit of decretal money and statutory 
compenaalton to auction purchaser by eo sharer 
not made parly — Suit for eontnbulion if hes 
The Plaintiff who was part owner of a darj>u/n» 
which had been sold by the paintdar i* execution 
of a decree for rent obtained by him in a suit m 
which the Plaintiff had not been made a party 
had the Sale set aside bv depositing the decretal 
money and tbo etatutory compensation of live 
per cent of the purchase money due to the «uc 
tion purchaser and then sued the other c(^ 
sharers for contribution Held That thQUj,h 
the decree was not binding on the Plaintill as 
the entire darputni had been put up to sale 
Plaintiff had the right to sue under s. "0 of the 
Contract Act though not under s 69 and that 
not tncreHy in respect of the decretal amount 
bnt also of the statutory compeusaffon money 
intended for the auction purchaser Suehana r 
Bataram I L P 33 Cak. 1 {WO) Jognarain r 
Badn Das 16 C L. J 16 (1911) *nd Baiut 
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CONTRACT ACT~<-o id 

S, 63 -fonfj 

r B#p>n Vfhiry JS C IT N 3 5 (MI J 
rficrrcd to Kasqai- Cn. Pit t Gori Niin P*u 
24 C ^ K 106S 

s “6 — 

o« s SJ 1 L R 3S All 25 

S 0'^ 

Si' Ovit Ppocedcte Coor 0 

S3 Zm L J 676 

i«{ Rtvr Decsxe 14 C W N 639 

— — o/ Contract jIc* 

Soil not apply \rhtte sav’ht to kc fn<t^e 

Ivk'lf thovKh I titfiUd AdJ no option but to <n>oy 

t' In crjef to eaaUi* « jarfy to morcr 

rooncv paij by him Irom another under s "0 of 
the Indian Contract Act it is neevSMiy that the 
pulv sonsht to b« mado liabt« Riost not tmly 
nare henehced by the paymeDt hut must abo 
have had th'* opjortomtj of aecepime of reject 
ing sJch benefit TTlere ao such option i# lelt 
to him and the circucastai3''es do not show that 
hf ujtended to take each benefit he cannot be 
«4id to hare enjoyed such benefit mt^ the 
lacatuo; of the aectioa IVhen the person pajing 
IS inteKited is ToaUag the payirsfit he eennot he 
p'caumed la the ahseoce of cyidcnce to show 
that he intended to act for the other party aUo 
to hare acted for aneh other part) S 70 o! the 
Contract Act rcprodoces the English Daw as laid 
down in Lcmpleiah r I/ra'hicatt J Sm £, O 
Jff3 /iiiul Ilc&vf khan v ShaJula S>f» 1 L n 
2l Cafe i9C followed Damodtra 5f«dulior 
T & entary of Statt for India i L It 18 Had 
8S Considered A person paying taoner into 
•Court ond c a. 3101 of the uvil Procedure Code 
ol 1S33 to set aside a sale ia eeecatioo cannot 
TecoTcr such money bom the defenlant who has 
obtained posse sion of the property when he has 
made the payment to protect Ins iwn interest 
and the circumstances do not show that he would 
not have med> the apphcation if the defendant 
haJ not consented yooAMisab Botcc Aauuxi 
Anna r ' area Pntai ManKAYAR OWW) 

1 1 R 32 hSid 15 

— - " — — ■ ■ Appii aViUig of rt 

•pardlen of Enjli h d«ci»on» plamtiS a tath**r 
mads a gift of a Tillage to the defendant the 
-condition bein" we (the plaintive father) lUionld 
get tf “ riUsge sob divided in your {donee a) name 
yo-i should pay to the GoyernmeQt the peshlash 
fxtxA thereupon according to the said sab diri 
eion Utld that the d>dendant was boond to 
pay his portion of thi* pesbkash only from the 
time of the sub di-ision when alone the exact 
amjunt due by the defendant was ascertained 
anltUat plamtifl who had paid the whole pvsbhash 
■was eutiuod to recover ftota the defendant under 
•e. 70 of the Iniian Contra t Act whaieyer the 
defendant was liable to pay after Ibe sub dmsloo. 
-S '0 of the Indian Contract ket should be appfieii 
ia all cases where the requirements of the eccticoi 
are fulnllei, whateicr might ^ the English Law 
■on the subject A person must be said to bare 
enjoyed the b nefit of an act mlhin the meanuig 
«f a 70 of the Indian Contreut Act whea he 
la fAit enjoyed the ben-fit by ac-erf“*5 adi^ 
log it wilhOJt objecting to it & 0 does sc^ 

lequire that the dtfendant most liave an opbea 
of dechmog the benefit if that means that Mon 


CONTRACT ACT-confrf 

■ g 70 — lontd 

the benefit is conferred he must be j,iTen the 
choice of ae-eptin- or declining it Per MnxxTt 
J — ^Tbe fact that plaintiifs interest also might 
hayo aaffeted if the act was not done will not make 
the act any the less one don- for the defendant 
Aara^nosti'ami \ttidii y S« AoyoA lePanli 
^reentcosA Jayaanatia Hao 1 L H 33 Had 1S9, 
and JoyuntSaf Boyie 4mmon% dmwal y Naina 
Ptllat Harlapni’ I L H uo Vai 15 referr-dto 
Per 8i»A8TTA \yyap / Obifer II the bentSi 
conferred is inseparably accompanied bv onerous 
obtigations that a reasonable man would refuse 
to accept s <0 will not apply Damodara Vxda 
Itar r Secretary of Stair for India I L R IS 
Had 5* and Jo^narain v Sadn Zter JB C Z J 
ISt f^fowed. 1 ogamfcof Btytr Anmanv A-rnnai 

V Na«n« PiUui ^fnrlojr'jr J L R 33 Had 15 
disvcat-d from. Alavt lloatif Khan v Shalula 
Bi6i I L r 21 CaU itS and Ram Tuhvl Stngk 

V Btfttiuar Lall Sahoa 2J { J3J distsngui bed 

Sajai of f tuanaffaram v Rajah Setu^erura 
Samasalara J Z R 26 Mod CSS refctrel to 
fiat £.at Sai Cjjavdba Deo t Ssrrmaa CttiPtsr 
(1913) I L B 38 Mad 235 

— — — Paym'yit made far 

OROfier—Von qrotmteas ■payitimt—ObUgalian of 
jxrrjH enjeytny (hr ^rnr/ff-'Afort/age— -iSf/anyrr 
2»yin^ 0^ 0 svbsijfiB/ tnorfjaje— Snbipgotion 
^e ih.<endant No I mortgaged mi lands is 1S93 
In 1601 the B-ortgagea sued on the mortgage 
and obtained a decree for the mottgaj^ amount 
or in default the ssle of the property The 
mottesgee applied m 190u for sale of the mort 
gaged properly About that time the plaintifi 
went into possession of the lands on a ten years 
leas- from defendant No 1 Shortly afterwards 
defendant No 2 who held a money decree ag&iut 
defendant No 1 brought the property to sale 
and purchased it him c5 In 1607 tho property 
was pot up ti sale m execution of the mortgagee s 
decree But detendant No 1 borrowed a sum 
of Re 2 463 from the plaintiff and paid off the 
mortgagee Subsequently defendant No 1 sold 
a portion of the ^operty mortgaged to plaintiff 
lot Ra 4 000 the consideration being made up 
of pa 2 463 with other sums lent to defendant 
No 1 personally In 1608 defendant No 2 
Bued plaixAiff to recover possession oi the land 
and obtained possession The plaintiff Sled the 
present suit to recover the amount of Its 4 000 
from the defendants peiBonally or by sale of the 
property Htld tlut defendant No 3 was not 
personauy liable to re pay Pa 2 463 to the plaintiff 
under 8 TO of the Indian Contract Act (IE o!18 2) 
for it could not be said that tho payment waa 
made for defendant No 2 the pUintiQ haring 
without reference to the second defendant 
introd-d himself m order to make the paTment 
snthoot tho aecond defendant s knovdedpe. Held 
further that the land m po^i.ssioB oi defendant 
NTo 2 was chargeable with tbe sum of P^ 2 463 
because tho plaintiff being a s ranger who paid 
off^ subaisting mortgage was entitled fc- sub- 


ngated to the position of the IhH 

aira that defendant No 1 was liable 

to make good the deficiency 

8 "6 of the Indian r kes 

proTisioa for compensation to bo 
n>2oyu^ the benefit of a non ^ but 

for the operation of the sectic® 


an prescnl^d. They are that 
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CONTRACT ACT— Conti 


■ s 74 as amended by Act VI ol 


1899) — coiicfi 
stances to e-^act one fifth of the penalty Secbb 
T sRi OF State ror I^Dr4 t rPEREs 

I L R 45 Bom 1213 

s 81 — 


CONTRACT ACT— conti 
* s 103 — conti 


- Transfer of Property 


See Jute 


I L R 44 Calc 98 


- Ss 81 82 83 — Usage of jvte trade at 


Ukanlpur—Jule brought by fariahs and sforeif 
Companies godoion^ burnt before ueighment — Jvte 
ensured by Company — Incidence of loss — Title 
passing of — Unascertained goods — Intention — 

English law PlamtiSs 'who "were fariahs used to 
purchase loose jute from dealers (6ejjnr»*) and eeli 
them to amongst others defendants firm at 
Chandpur The jute brought by the fanahs used 
to be stored in a godown called the fartahs 
godown and according to the usage of trade at 
Chandpur sale was not complete until the jate 
had been examined selected and weighed by 
the purchasing firm The goods were howcTer 
Lept subject to the firm s lien, for adrances to 
the farink and it appeared that once the goods 
were stored in the godown the fartahs were not 
allowed to remove or sell them to other persons 
Some jute which was stored by plaintiffs in deten 
dants godowm and was insured by the latter as 
belonging to the firm caught fire before it bad 
been tested selected and weighed and was burnt 
Stld that title in the jute had not passed to the 
defendants and the loss fell on the plaintiffs 
That the contiaot being one foe the sale of 
usascertaiaiHl goods what remained to be dose 
by tne buyer to the goods appropriated to the 
contract by the seller was not merely for the 
purpose of ascertaining the price but was abo for 
the purpose of placing the buyers in a position to 
say whether and to what extent they would for 
their part accept the goods offered to them That 
the fa^t that the selTer could not remove or ^11 
the goods from the godown did not show that the 
property in the jute had passed to the firm That 
the defendants who had an interest in the ^oods 
were justified m insuring them to protect that 
interest and were entitled to receive the whole 
amount of the policies of insurance to indcmnifv 
themselves again«t their loss and were not bound 
to apply any portion of it to the plaintiff s benefit 
When nothing remains to be done to the goods by 
the seller for the purpose of ascertaining the price 
then primi facie the property m them passes 
although they have not been weighed by the 
ihuycr It would fac otherwise in England if tie 
parties inti nded that property in the goods should 
not pass until the goods had hcen weighed Tbo 
Indian law is the same and the provisions of B 81 
do not exclude the question of intention which is 
laid down m the English case ns the determining 
factor Abdui Aziz Befabi t> Joofvdra ^isuka 


Act (II oj 1882 as amended by Act 11 of ISOO) 
s 4 and 137— ' Insirunxent of title to gcods— 
Eadtcay reeeipt — Stoppage in transit — Assignment 
^ rasluay receipt effect of On this appeal their 
Xiordships of the Judicial Committee (upholding 
the decision of the High Court la Amercliand d. 
Co T Ramdas Vilhalias Durbar 1 L R 3S Bom 
255) held that the railway receipt m question 
ID the case was an instrument cii title withia 
the meaning of s 103 of the Contract Act (LX of 
1872) RaMSAS VrTIIAt.DAS v Aueeckavd 


Co (1916) 


1 L R 40 Bom 630 


- S 107— 


See Damages I L R 43 Calc 493 


See CoxTUACT I L R 46 Calc 831 


See Hytotkeoatiox — 

I L R 42 Mad 59 
ffee Paieway Receitt 

■ I L R 38 Mad 664 

See SaxTtsa I I. R 46 Calc 331 342 


• The expression 


goods ID a 103 of tbo Contract Act ineludea 
all moveable property ^rAEmraj. SaonAS 
f .r. I Satis Chasdfa Ghosh (1018) 

, 22 C W N 1038 


108 178- 


See LiiTTAno'? Acr (IX or 1872) 

ASTS 43 49 I L R 40 Mad 678 
J L R 88 Mad 783 


•• PoJiesiion— //ire pur 


Pay (1910) 


' s 8S— 


I I. R 47 Calc 458 


See JuBiSDicnox I 
SS 99 102— 


li R 84 Bom 18 


See CtovTJUCT (30) J L R 46 Calc 831 
8 103— 

6t s. 4 1 L R 38 Bom 255 


chase agreement — Pledge hy the hirer hoio far tahd 
— Jridian Contract Act (/X of 1872) es 108 ITS 
Under a hire purchase agreement dated 9th 
August 1913 the plaintiffs the owners let on hire 
D mechuie at Ps 150 per month the hirer first 
defendant having the option of purcha ing it at 
any time during the hiring by paying Ps 2 100 
CL 9 of the agreement provided that if the hirer 
made default in punctually paying any hire or 
la talment it Bhould be lav lid fo’ the owners to 
immediately put an end to the luting and to BCize 
and take away the same On 2nd December 1914 
the first defeudaot pledged the machme to th* 
second defendant who was a bond fide pledgee 
for value On I7th May 1916 the plaintiffs by 
letter determined the agreement of hiring under 
cl 9 a sum of Ps 50 being due from the first 
defendant on account of hire on that date The 
plaintiffs bro ght this action to recover the 
machine or in dcfanlt Rs 2 100 being the value 
of the machine The Srst defendant did not 
contest the suit Eehl that the possession Ol 
the first defendant was not possession under s 
178 of the Indian Contract Act end so tho plaintiffs 
were entitled to recover the maohiaeey from the 
second defendant or its vUue There i no dis 
tinction between possession under s 103 Lseept 
(1) and B 178 of the Contrset Act Sapboixe 
e K \ SsrvEfJOlS) 23 C W ff 352 

s 114- 

See Conthact 15 C W N 981 
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MCEST OP CASES 
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COVTRACT ACT-^on^i 

s IIS— 

s 1 I L R 41 Bom 518 

s 120— 

See s 50 ILK 34 Bom 1B2 

ss 124 126 and 132— 

ice LiW 3 Pat L J 386 

ss 126 128— 

See PBaciPii A>D fecfiETr 

I L R 44 Calc 878 
f' fintrnr’ o[ gvarantee— 
Ttme-harrtd diht gMarant ed — Liahihlg o» petrctpal 
tonlract not cn/oreealte at late — Contrael o/pMrnntee 
tiotnlid 1q 1SS3 a sum of money was deposited 
bv the trnsteea of a certain temple with the father 
of one M In 180J there was a demand for the 
return of the nonev and a refusal thereof by JPa 
father In 1697 on another demand being made 
one B bv an oral contract of guarantee undertook 
to repay the temple trustees in case H failed to 
pav In 1900 the temple trustees brought a auit 
against Jf and B to recover the deposit The 
Snhordinate Judge decreed the claim against both 
Against this decree il alone appealed and m appeal 
it was held that the deposit with if a father was 
moved but that the suit was time barred in I89o 
^e suit was therefore dismissed as against the 
appellant Jtl but the tnat Court a decree as against 
B was coofimed In 1012 the plautiHs temple 
trustees executed their decree against B In 
1915 B baring died his eons brought a amt to 
recover from udhe sum which had been paid by 
them in execution. Both the lower Conrts de^reen 
the claim. On appeal to the High Court Ileld 
that It being ascertamed that the debt due to the 
trestees of the temple was barred by time in 1895 
and the contract of guarantee was not made nntil 
1897 there was not m law any valid contract of 
guarantee The foundation of the contract of 
guarantee was wanting inasmuch a? there was not 
any enforceable liabibty m the third person 
Ilaiarmal v ArM^nomr 1 L Jl 5 Bom 6iT 
distinguished Per Batchelob Ad C J By 
the word lialility used in as 126 and 127 of 
the Indian Contract Act 187'’ is intended a 
liability whi h is enforceable at lav and if that 
liability docs not evist there cannot be a contract 
of guarantee 3lA^JI7 Mahadev t SnrrA'rA 
Ma ju (1918) I L R 42 Bom 444 

ss 126 and 140 — Morijage — Pajment 

of 7Mrlgage dell by Aiirefy and tubsequent suit for 
aalzbrouglt by the turtiy upon the mortgaqea 
releemed—LxmiCalion — 4c< Ao IX of 1308 {iMtan 
Lxintlalion Act) Sch I Art 13S B at the request 
of her 81 ter L agreed to guarantee payment of 
the amount due under two mortgages executed 
by A a deceased husband B paid up the mortgage 
moncj and thereafter sued the repre entatives 
of L who had since died, to recover the amount 
due unJer the mortgages by sale of the mortgaged 
propertv Held that P was entitled to the ben^t 
of the securities laid hv the mortgagees but 
she was in no better po ition than they had been 
and as to one of the mortgages it was found that 
the suit would have been barred by limitation 
had the plaintiff been the original mortgs'w 
and was therefore barred as regards the anretv 
Bakeat c-n mssa Beoam « Mabbcb Ati 31 ias 
I L R 42 All •T) 


CONTRACT ACT— confi 

ss 126 140 141 145 69 70— 

See Neootiablb Instrcwents Act 
(XXVI OF 1881) ss SO 47 69 74 94 
1 L R 39 Mad 965 

ss 127 128— 

See PsosnssoEY Notf 

I I. R 38 Mad 680 

s 128— 

See Ckivival PsocEOrPE Code 1898 

s 614 I L E 2 Lah 204 

8s 129 and 131 — 

See CoATEACT L R 47 I A 164 
— '■ — g ISl— Surely — Liabiltly of heirs of 

srerety for default occurring after sv ety s death — 
Gomlruetian of document Two persons engaged 
themselves as sureties m behalf of a peon in the 
Postal department The bond which they ese 
cuted was in a prescribed form of general applies 
tion It bound both the sureties personally and 
their representatives after their death but the 
bondfurtherpto^ided that asurctyeould terminato 
bisliabilityin respect of the future by giving six 
months notice to the presenbed postal authority 
The bond in the present case was exebUted in 1^02 
In 1910 one of the sureties died In 1910 the 
person on whose behalf the bond was given 
embezzled a sum of money which was recovered 
by the Postal deportment from the surviving 
eurety The sumviDg surety then sued the heirs 
of the deceased surety for contribution Held 
that the plaint iS was entitled to recover MraAM 
Man Udfx> dilas t MrSAanun Irsba Aixah 
Kbak I L R 43 AU 138 

' s 188— ^urefy— Britten eyreemenf 

etirefjr that he vould not claim Ais legal rights in 
ewelyshtp—Vanalton in ferme of eontraet uitlioul 
consent of hnonledge of surety— Z*i«fa^e of 
surely Defendant J«o 1 was appointed bv the 
plaintiffs as their anb agent to sell their goods for 
which he was to be paid commission at tbe rate 
of 7} per cent on the sale proceeds and to get at 
office expenses At the same time defendant 
No 2 agreed to be surety for defendant No 1 
and wrote a letter of indemnity whereby be 
expressly waived all or any of the rights as surety 
(legal equitable statutoiy or otherwise) which 
mav at any time be inconsi tent herewith ^nd 
which he aught be otherwise entitled to claim 
and enforce and that the guarantee shall not 
be revocable by him at any time but shall continue 
daring the employment of the sub agent At 
a later dite the plaintiffs and defendant No 1 
varied the contract without th<* knowledge of 
defendant No 2 by providing that defendant 
No 1 was to be paid commission at the rate of 
22 per cent inclusive of all office expenses The 
contract of sub agenev having come to an end the 
plamtiffs sued both defendants to recover money 
doe from defendant No 1 under the sub S'^ncy 
Defendant No 2 pi aded that the contract having 
been varied by the plaintiff and defendant No 1 
Without his knowWae he was absolved from 
liabihtv as a surety under the provi ions of s 133 
of the Indian Contract Act 18”2 — field that 
the variation of the contract iniolved the result 
that the surety (defendant No 2) was diMharged 
as to tran actions subsequent to the variation 
under a 133 of the Indian Contract Act, IS"-. 
Held further that tbe in the letter 
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COJrrRACr ACT—comd 

■ 5 


o! mdetarnty whereby defendant Ko 2 waired 
all rights under the statutes could not be read as 
iQipljiog any consent to the rartatton withia the 
meaning of s 133 or os entitling the pl&mtifis 
to enforce the hahtUty against the aurety even 
though acconljBg to law he iras discharged from 
euch liability CnrracFn A Co » Vikatax 
I vAsaiNATn (1920) I L It 45 Bom 157 

•• S3 134 1S7 — Suit against prttKtjMi 


CONTRACT ACT—confd 
— 5 139-~<ontd 


and eare/y— Bewouaf of pnneipat a name 
nona couM noi be served on luw— iSuit can proeecd 
egatnat surety almt \f agatnsi fnneif>al be 
aji/l tn time — Cual Procedure Code [Act F of J$0S) 

0 IX R 5 O XXIll PI A Buit was brongbt 
in 1913 on a promissory note passed la 1W2 by 
defendant No 1 as principal and defendant No 2 
as surety No summons could bo aetred on 
defendant No 1 his name was therefore atmcl 
out and the suit proceeded against defendant 
No 2 alone The lower Court dismissed the suit 
on the ground that as the principal was discharged 
by an act of the creditor (plaintiS) in having hu 
{defendant No 1 e) same strncL out the sorcty 
also was thereby discharged On plsinttfi a 

application under extraordinary juiisdiction Held ... 

rirorsing the decree and remanding the amt that aralso the «con/i^ " 

the mete omwwon of the plainlifi to ptireuo hw dVit^LV. brother S?,* ® ® « 

8uit against one of tha defendants with the teatdt f T Act /nclodea 

(bat tnat defendant a name was struct off and the ? ,® . Kroner SaoRiy 


specified amount all money then due lo th- 
Bank from his brother on current account or 
otherwise honsoeTer including all interest charges- 
and other expenses which the might charge^ 
After the date of payment mentioned in the 
agwement of guarantee and when there remitned 
due to the Bank a large sum so guaranteed the 
defendant s brother opened a separate account 
with the Bank by depositing a certain amount 
ott condition that the Bank would allow him to 
draw this sum by cheques and not take it in pay 
meat of the amount due to them on the guaranteed 
over draft account but that any profats of the 
bosmesa earned on by him with the mouey 
deposited ou the second account would be paid 
to credit of the overdrawn account The Bank 
did noi laform the defendant of the opening of 
this new account and certain sums were tmos 
fexted from this account to the prerioi 
draws account pusporfmg to be pr^ 5p 
said After this second accoont c 


the Bank claimed from the deUafs 
of the balance on the OTerdratr:^® 


copy of the account of the defer/I 343 
was euppbed io the de/eadunf sho«*v 
doe to the Bank oa acc^eS^Cafc 127 


suit ditmmed aiainst him nnder 0 IS P 
of the Cirtl Procedore Code (Act V bf 1903) did 
not discharge the surety pronded the suit was 
stiU m tune against Che principal NaTsaBHU 
TBioiittAh t RaKCHBODtat Pakj: (1914) 

1 L R 39 Bom 52 


Vi 


w N : 


8S 134 ISI— 

See Binsu Law I L R 83 Mad 
8 135— 


dae from hu brother 
the case the defendant 
his liability to tbs Ba&f. 
artaDgoment made by the' 
to opening the setend acc^B^i>. 
dent was not entitled to %■ ~J 
opened and the Bank entit 


ed 


See OriL Psoczovnz Cope 190S 
8 135 a»D 0 XXXVU 6 3 

I L R 43 Mad 272 
iSee pRESiDi's c% Towns Iksolveicv Act 
1002 8 30 I L R 44 Mad 392 

S3 135 1S9 — Surety when tf disehary 

Mere forbearsoce on the part o! the ereditoC 


openea ana me nans enwa |7| 

the date mentioned in the •oS 

for paymeat at the rate usi^,^ 
but oot at any higher tateV-, /_», , 
C y~-That in opening the 


Back did not act incoasisteatf 
of the defendant as surety 


of B 139 of the Contract Act unde 


to discbaxce the surety it must bi!.. 

Ax ehA 


IlOO 


in the absence of his doing or omittms to do any 
thing whereby the surely a eTcntoal remedy 
against the principal debtor la impaired would 
not disebarge a surety The surety "was not dis 
charged when the creditor merely gsre the debtor 
time to pay up mlbaat entering into a binding 
contract with that object BaaactrE Sxso t 
BascMTa Kuuab Roy (1913) 

17 C W N 695 


137- 


Set s 131 


1 L R 


) Bon 52 


8 139 — Viseharye o^ surety by act of 

eted.itor_ detrimental lo aurtly — Sanltr depoHt 


iriiA— Banicr must oHoic speeifie directum vf 
depositor ertn »/ he be indebled — Pellor sptt*Se 
epprapnaiyon by to he cbsenxd hy ereduor Tas 
defondant a brother had «o account at the pUinltd 
Bank which being consideroWy over drawn tl» 
Bank caltod for additional security and the defen 
dant gave a guarantee to the Xtauk agreeing to 
pay to them on o BpeciCed date to the extent of a 


only has the creditor omitted i 
which hia duty to the sorely reqt 
but af o that the eventual remedj 
himself has thereby teen impieir 
not shown to be tho caso here Th 
Within the power of the Bank to an. 
amount la the second account to» 
over drawrt account inasm'uch as in 
deposited that amount on conditiunn 
allowed to draw against it That s 
Ctayfaaa Cate 2 Afer STS applies J 
items in ore cumnt account and wl^ 
specific appropnation by the debtojr 

£ resent cesaphfts was a apecificf 
y the deposito when he opened tic 
and there were in fact two eccoun*. 
and the rule la Ccnyton s Cate 1 
apply Tliatitn »3 no duty of 
municate wiyb jlhc dcfendaol 
the opening ( account 

contfaiy to Iht nsttore of the defcndant\ 
went but ill octoiVdancc with the atTa\ 
made by thi' dihiX^nt with the Bau'j 


MooKcmiEr 


V -aj.a^v lu the absence of a 
“ e«aranto% has no right to 

Custfi Aimer oi Banker of m 
p>ia M lo tu. ,* ,li5tsitlo» ll»t He B 


( il53 ) 


DIGEST OF CASES 


( 1154 ) 


CONTRACT ACT- 


139 — eo’iflif 


U bound to deal with the accounts m the orfmat7 
xr»jr of bu mc^s \n' sj'ecific direction repirdinR 
tho appropmtion of o deposit most he ob erred 
br the Banl In the pro ent ca** the agreement 
between the BanV and the depositor mado 
it impo ible for the CmJ. to apply the deposit in 
reduction of the overdraft on the first account 
con equiatlv the fact that the deposit was not so 
applied did not justifa the contention that the 
Bank were a fault and the suretv must be deemed 
discharged there was thus no room for the appli 
cation of the rul in C/oyWii « Cose /Jfer 
That tl e Bank did not fail ni their dnty to tbo 
defendant whin they earn’d on tnnaactiooa 
with his brother under the second account without 
anv intimation to huu The true rule is that if 
there i anv agreement between the principal 
with re etence to iho contract guaranteed tho 
K4 furctv ought to he consulted and that if there is 
father “.^^tion nhicb is not obviously either 
one J3 by ai ji»l or lor the benefit of the surety be 
to repay tbtV *olo fudge whether be remains Iiabli 
pay In i" accord with s 130 of tho 

aeainat Jf a^set Act G^uz^al i v TBEliaTiovAL 
Subordinate JlOU Lto (lOIC) 20 C W A 662 
Against this decree- jSQ 141 and 145 — 

It was held that t| 6 t t w so an 

porta lot th.t th' I L K 42 All 0 

Tba salt waa thif^'.mOLE iKSTncMENTS Aor 1881 
appellant J/ but tlht. 1 L R 29 Uad 965 
£ was eonfirmedi iii— 
trustees execute^ ^ 

1915 B harias isj*«»ctWF 1 L R 3S Calc I 
recover from V (ifjO 152— Bai/mtnf — J/aeAme we 
them in execution jjr irAicA /ireJ—£ia6ililyo/AaUtf 
the claim. On ajp is ordiQsnly bouad to return the 
that It being ascoil the eod of tho period for which 
trustees of the tetehen aa article is hired out lor use 
and the contract (jrposd there is an implied warranty 
1697 there was r/ oe us'^ for that purposo end if 
guarantee The sch of this wamotv the bailee u 
guarantee was wfay the hire and need tako no etepa 
any enforceablclrticle to tho bailor Chew v Junta 
Uajanmal r }f 231 followed Iscfalu Uassais 
diitin'’m3hed BIM DsjiEnai (lO-O] 
the word liab? I L R 45 

the Indian Cci, iei i«o_ 
liabMywhihfj^^^®^ 


45 Bom 1017 


liability does .'Railway Cowpa-'Y 
of guarantee} I Ii R 


39 Bom 191 
lUsjtr (1918^ S3 151 14,2 and 161— 

jePAiLWAY I L R 37 Bom 1 

o/ morlgagt t s 162 — So i * ha' I'l y Jot jttttUtrg 
tale hrougftftnlh JaO er—T) ' eon a) an mtofunfory 
redeemed — £i/A r comet uUhta IJit ealegory of a depots 
Limitation (IX oj 1008) irl 49 or 

of her sistee '•applies in a tint {or recovery [rom ton 
the amount \ depotiled tcUA htt dictated falAtr~ 
hyiadeceastr vnlauful poiieetton of the ton i/ 
money anl ^lion of Art 49— Sra/emenr «» o ITilf 
of / iiLo All actions for the recovery 

due under the ^ ®f moveable property are by the 
prop rti Ilf' s of Art 145 comprised within jt and 
of the u mado as regards deposits where 

she was *i nod refusal make the cODtinnaoce of 
anj as **3100 unlawful The fact of the poase*8ion 
the a depository after demand becoming wrong 
br,* .1 does not mako \rt 49 applicable Notwith 
standing the provisions of s 102 of tho Indian 
Contract Aet (wbi h is not an cxhaustivo (Toda) 


CONTRACT ACT-4:on/rf 

S 162 — concld 

the relation of depositor and depository does 
not cease on the latter a death The relation of 
tho depositor and depositorv is that of a volun 
faiy bailor and voluntary Ijailee and when the 
latter dies hia succes or becomes and remains 
an involuntary Pbosiotuo NaTIi Mullick v 
Pbodymvo Rtjmar Mcxliok 

26 C W N 772 

ss 1"'2 173 176 — Paicn nature 0^ 

ttcurtly — Condi lont netettary to fulfil contract of 
fttren — Fijff of paitiee to tut independently of tAe 
pawn — Govcrnmenl eecuriltee pledge of— Mere dtU 
tiry irtf/oul endorsewtBf tfftcl of The guardian 
oftheylaintiff'whowere minors with the leave of 
Ibo District Judge lent a sum of money to the 
major brother the defendant on bis undertaking 
to pledge lis share in Coveniment securities which 
atood ID the names of himself and tho plaintiQs 
and also hts share m the ejmah ornaments as 
accuTity for the advance The securities were in 
the bands of the guardian and the ornaments weio 
ID a room to winch locks had b en separately put 
by the guardian and the defendant On receipt of 
the loan the defendant oxcept executing a pro 
note did nothing further Held that a pawn is 
not an equitable mortgage but a security inter 
mediate between a suBple loan snd a mortgage 
which wholly passes property in the thing con 
veyed It is es ential to the contract of pawn 
that the property should be actually or cons 
troctively debvered to the pawnee n ither 0/ 
which was done m this case That the plaintiffs 
were entitled to have their remedy on the pro* 
note udependently of the alleged pledge under 
8 176 of the Contract Act which gives a clear 
rigat to the paimee to institute a suit mdepen 
deotly of the pawn That s 172 of the Contract 
Act which deues a pledge deals with goods 
and certain chases of documents are apectfically 
referred to in s 177 which do not include Govern 
ment securities That Government securities are 
by etatute not negotiable or transferable without 
eadorsemenl on the back by the transferor and 
mere delivery of Government secun tes without 
eodorecnieot givea no property in them for pur 
poses of negotiation or sale Jyoti Fbakash 
N anni v Jluavi PRASASn Rajidi (1010) 

22 tJ T? S 297 
■ ■ s 1"6 — PltdjtSale bn paictt of 
propeHj pledgA—^o ice of tale The words — 
Ho may eell tho things pledged on giving the 
pawnor reasonable notice of tb» sale — as u-ed 
ID s l~tt of the Indian Cootract Act 187 mean 
that the pawnee must give reaaunahlc notice of 
hia intention to siIl it does not neccssanlv mean 
that a sale should be arranged beforehand and that 
due notice of alj details should ^ given to the 
pawnor Ivrvj Bedabi Lal r Tns BruECATA 
CosDinncui. Bavk Jcsbcxitb (1018) 

I t R 40 AIL 522 

t 1"8— 

S ( s 108 

Set Baiuieyt I L P 37 Bom 122 
' — ■ ■ - ■ Per or avtl e/rutd to 

tait dcfiitry of goods on lelalf cf eontigrtt jlidjing 
rveetpf — Pledgee if ae(piirii I ite in tt< f^i — 
Praud of Ibtrd pa ly — Upon wSicA of tico tnroeert 
ptrtort loss sloulJ fall Defendant 'No I wLo 
ha de patched by nilwav goods consigned to 

2P 


( 1155 ) 


DIGEST OF CASES 


( 1150 ) 


CONTRACT ACT— confd 

s 17&— cowZi 

h,™eU m»do over tto la.lway 
endononent to the delendant No . 

No 1 fraudulently and without defendant No 1 8 

‘Mtfdroo'Si 1:1 

defendant No 2 later on presented the «e»pt 

‘4Trl”.e?SrnfpoWo^^^^^^ 

and \ook 

goods from the Railway Company 
defendant No 2 had possession mt^n the 
meaninz of a 178 of the &ntract Act of w-d 
way refeipt and of the goods it 
«St the plamtiff bad acted m good faith 
within the meaning of the first provi « 

aeotion and that the defendant Ko 2 had not 
obtained the goods hy 

fraud Within the meaning of the econa prov^ 
io tha jSamtie had good title f ‘te pr^rty 
It 18 unsafe to employ as a ®“4 

dent ground of decision the P"''‘;‘Pj®ff%Sach 
one of two innocent persons must 
the fraud of a third the loss 7, “J 

who enabled the third party J rat 

fSlT" Kn«an Bosn o Nano Kis^oe. B ^ 

S3 178 179 — Ooods 

eouniiy menhant ?P^_ 4 'lg^i:pf»iic»paf 

Bomlay— pudge of goods by tie A£e« 

; nowtng of the pledge ’’‘‘^t.d^to «nf*re menev* 

pledge from agent—Pledgee entitled to em 

lue on Pledge-Pledgee ^J^ZTlu^Ouslom 

interest of the pawner *n the good plaintiffs 

of up country cotton merchant J cotton 

np country cotton jnerohants K 

until the 29th of September p jj 

consignees and agents for sa oB 

and Co In the course of Co to remit 

frequently called upon ® iv~ .ncaiitv of 

„„Ly J lhe». » Hrg. “™ ° V Wd g. »ed 

tho cotton in their hands and i cotton 

to raise money bv pledp of t^e 
to the 3rd defendants firm xn i 
representatives in Bombay Ime jj 

of dr.lmg Oo tho 30lh tep'omhor 

end Co wereadjudicatedinsolve^s 

at that date showed that ^e 3rd .eainst 

advanced Rs 83 000 to D H and ^ 
which they held 7 >7 bales of ‘be plamhlTs «« 

Ei‘ 

that the pUmtlCs having ur-ed B II and 
plcdt,e Iheir cotton when necessary and bavins 


CONTRACT ACT— confd 

ss 178, 17&— coneZrf 

known through their “the 

the o“ten?oUhe pledgor s own interest 

mterost tho pet.oh i» P”’'™”: °‘Jj„ty to 
or dooummt. ho. ““f ‘‘■““l.tsTSpBi 
chatie at least that interest LABHiasaT n 

rZ o La™=abp 205 


See PAPTitERSiiip I L R 43 Calc 733 
- s 194— 

See PsMCirai. ABP AOEhl 
SJ 196 ‘0 269- „ , , ,vn 

g ©Ol — Temtnahoa of °9^y , 

209 -Apr lie f (IX «! 

ooe«lt>«»«*/»’'“"i?'' 4„ “mill th. lotlei s 
(? acted as ,6““*'“, ”o then h. acted as agent 
death i» daly ’“'^TSVidow ioo» *>■“ 

“^,?/<4"ierhpeh.n^ 

tloa as under b 201 ol tne ^ ^aa 

was terminated on J s dea^ j ^ 

brought more Chandra ^ ^ f 

Madhu Sudan Sen r ^ enedfor 

««e 2M See the death of h.. late 

any act done by bwu after trustee 

ss 207 255 tf (10)— 

SeePsMOP'Ai.aBDAoa-"^ 

„„ eng 209— Sail 'e ''ecarcr money 

./ferfc.telA-Beo J , ,0 

lo *rf«»n/tXr— ‘ft nne Haji Usman 
riatatlSs arm had dealms. w.th 
from the Eth Jane.ry ' „„si,cd by a 

1003 Haji Usm^s ^ ,n or about 

gnmasfa (agent) had no knowledge 

March 1903 and the tho gimafta 

of liis death On the 2nd 7°“ 

^Jrate to the plamt.es “ „ to tiat 

tecniton that there are . pepper accounts 

I admit whatever maj b® { entertain any 

b. Msfiood the ri;'”™ 

anxiety On tho SOtli ai } ,gcrs of n«J‘ 
brought a suit against -.-fam sum of money 

Usman s esUto to rMover a c ‘‘ pleaded 

on an account stated xuo 



( 1157 ) 


DIGEST OF C^LS 


( 1158 ) 


CONTRACT ACT-fen/<7 

■ ss 208 209 — condd 

tho bar of limitation on the groond that there 
tras no acknon-lc Igmeut of the debt b} a com 
pet"nt person Held that the suit was not tune 
barred The juttkh a a letter of the 2nd June 
1'‘03 was an acknowledgment withm the meaning 
of 8 10 of the Limitation Act (\V of 1877) Tho 
ca e fell witfam the proii ions of ss .08 and 209 
of the Contract 4ct {I\ of ISi") The termi 
nation of the gaiTuula s -luthonty if it did termi 
nate dii not take place before tho '*nd June 1903 
as the plaintiffs did not k ow of the principals 
death and the i/umn la was bound under a 209 to 
take on behalf of hia late prmupil all reason 
able steps for the protection and presorration of 
the interests entrusted to him Rntiaziut llAJt 
Tastm r CatTviLAL LiLcnA\D flOll) 

I L R S5 Botn 302 

s 212— 

See Civil Peoozih7be Code 1908 s 
20 (e) I L R 34 All 49 

S3 215 216 — Principal and Agent — 

Conslnielion t>J Contract— -Jp nt appointed to celt 
goods hujtnp Ihtni on Aia oiin aecoun' 8 21b 
ol the Indian Contract Act » meteW enabling 
and confers npon the principal the right to claim 
from his agent the hene&t of the transaction to 
which the agency business related where the 
agent without toe knowledge of the principal 
has dealt with tho business ou his onn account 
instead of on account of the Utter The principal 
IS free to exercise that nght or not The law is 
that where a party elects to adopt a transaction 
he must take its benefit with his burd n He 
cannot at is said both approbate and repro 
bate But both the benefit and the bnraen 
mn t for that purpose be attached to and inci 
dents of the transaction which the principal hss 
affirmed by election Where an agent appointed 
to sell his principal s goods for a fited price buys 
them on his own account without the previous 
con ent of the Utter it is eomxetent for tbeprinci 
pal either to repudiate the tran action under the 
circumstances mentioned in s 215 of the Contract 
Act or to affirm it If be elects to affirm the 
principal will bo liable to pay to the agent euch 
charges only as are incidents of the transaction 
of purchase that is such as the vendor under the 
contract would have been liable to pay to the 
purchaser because what is affirmed is the relalioa 
of vendor and purchaser But if those charges 
are annexed by the terms of the contract to the 
agency so as to regulate the relation of principal 
and agent a distinguished from the relation of 
vendor and purchaser the agent is not entitled 
to recover them Salomons t Pender 3 U dr 
C GSO and Andrews v Ram np «b Co {J903) 
2KB 635 referred to Joacnia ow r Meoujee 
Vallabudas (1009) I L P 34 Bom 2S2 

s 222— 

See CoMBACT (41) 

I L R 41 'Vlad 1060 
Set CoMKiBunov I L R 3S Calc 1 
See LniiTATiox Act 16 7 Anrs 61 63 
110 I L E 34 Mad 167 

3 226— 

See Neoctiaei^ I^bTBCMESTs Act 
(\ x\ I OP ifesi) s tr 

I L P 40 Mad U71 


CONTRACT ACT—eontd 

ss 227 aniZZ7—Priiictpal and agent 

~Agent aeling in courie ofhis employment htyond 
scop of authority — rhirdparty misled and damnified 
lltTthy — Company— Special damgea Plaintiff on 
thoSOtbofMiiy 1917 tendered at the East Indian 
1 Bilway Parcels oflico at CoIIoctorganj Cawupore 
for consignment to himself at Allahabad by 
pus engee tram four hoses of Chinese crackers 
rhere Has some discussion at tho parcels office 
amongst the employes of tho Company as to 
whether tho consignment could be sent by 
passenger tram but in the end it was accepted 
(be sender paid tho freight at parcels rates and 
Hn9 given a receipt which ho took away Alter 
theeenderhadlolttbeoffice however theemployes 
there came to the conclusion that they could not 
after all end these goods by passenger tram 
and accordingly detained them When the con 
aignment did not arrive the plaintiff who urgently 
needed the goods for the ehabbarai festival on the 
otb June started a correspondence by telegram 
and letter with various officers of tho Bailway 
Company which however only ended in Ins 
being told that the goods could not be sent by 
passenger tram and they continued to remsm 
at Cawnpore Ultimately the goods were dea 
patched by goods tram on the 23rd of June and 
reached Allahabad on tho 38th The plaintiff 
was asked to pay Ks 10 9 as freight and take 
delivery of the goods Ho refused to do either 
and the goods were in consequence sold by the 
Pailway Company on the 2hth September 1917 
for P« 31 Tio plaintiff then aued the Pailiray 
Company ro recover Es OOo 6 0 this sum consist 
in^ of damages value of the goods and various ox 
pensea connected with the transaction Ifsld that 
even if the Company s employ ts at Caw npore had 
eareeded their authority in accepting tho eon-ign 
ment to be sent by pasacn ei tram there was a 
valid contract with the Company and it was 
tbeu duty when it was found that tho consign 
ment could only be sent bv goods tram to despatch 
It by this means with all nasonaUo speed Lut 
the Company wos not liablo for epccial damages 
for not debvermg the goods before the £th Jane 
as the plaintiff had not given notice that they 
were particularly required for that date Held 
al o that aa the Company a Brents Lad rightly or 
wion„Iy accepted the consignment on a freight 
off’s J StbeCoaipat^was not justified la demand 
mg H further Bum of Es 19 1 and ui d taming the 
goods in default ofpaymeuts FazAl Ilahi v 
Ea t Ikdiah Bailwat Cojipa>v 

I L R 43 All 623 

s 230 (2)— 

See Sale of Goods 

I L R 42 Calc 1050 

E 230 (2) 2u6— 

See ParsciFAL avd Aoext 

I L R 39 Calc £02 

ss 231 232— 

See li MOVEABLE rrorEPTY 

I L E Si Mad 143 

Set Emdeace Act IS _ 91 a\D 92 

1 L P 45 Bom 1212 - 
See PRTvetTAL anti Aqext ‘ . 

1^ C r A u 

2r2 
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DIGEST or CASES 


( im ) 


CONTRACT act:— conld 

S 235— 

S e Lhiitatio't Act (XA of 1B77) Sc® 
IT \PTS 36, 115 AVD 120 

I L P 38 Mad 275 

Prtncijml and Agent 

— Vnlrve representahon ly agent as to eicient of its 
authority — Ltalilily of agent Held that a 235 
of the Indian Contract Act 1872 applies as 
much to the case of a person 'who untruly repie 
senta the extent of the authority given to hini by 
another as to that of a person who represents 
himself to be the agent of another when in fact 
he had no authority from him whatever CoUen 
V \Tnght 27 L J Q li 215 7 h A B 3W, 
referred to Gavtat Pbasad v Sabjtt (1911) 

I L P 3“ AH leS 

S 236 — Coniraei of sale — Person pvr 

porting to ean*rael for undisclosed principal tchere 
no Such principal exists if entitled to enforce perf or 
mance A person who purports to contract for an 
undisclosed principal where no such pnntipal 
exists IS not entitled to enforce the performance of 
it Pamji w Ja-nei Das (1912)' 

18 C W N 263 

s 237— 

Tee Comfahies Act (M op 1682) ss 
76 77 I L R 88 All 416 


S«« Partnefsbip 


— 5S 239 247 248 — Hindu fau— Joint 
Btndu /omily— romify business started during 
minority of undiuded son — Business continued 
after son became major — Debts incurred in business 
— 9on tcAerter partner and personally liable and 
for uiat dciti— Adjudication as insotoenl — Son 
uhelTier liable to ai^udieaiion— Partner ich tier 
eon becomes bj hdping during minority or taling 
par* in Business after majortlg — Admission of 
minor to benefits of partnership tneaninjr of A 
Hindu father of the Nattuhottai Chetti caste 
started a business during the minority of his 
undimded son it was continued after the son 
became a major no publir* notice of repudiation 
of partnership (if the son ircre a partner) was 
given by the son on his becoming a major it was 
found that the eon was helping in tho busmesa 
during hi3 minotitv and was taking an active 
part in tho business after attainin'; majority 
In respect of the d«bts meurred in the business 
both the father and the son were adjudicated 
insolvents tic son apphed to set aside the order 
of adjudication pa aed against him contendiDg 
that h“ was not liable to adjudication Held 
(by the Court) that the business liould be held 
to bo joint family business of the father and tb© 
son HJd (by \Vaix,is C J and *TinsciB J 
fcADASiVA Aiyap J dissentmg) that the meiuben 
of a Joint Hindu family on attaining majority 
do not recos anly by virtue of es 247 and 248 
of the Contract Act or othorwi o beet me pcrsoi ally 
liable for and lial le to adjuboation in re pec t 
of «cUf contracted m tho joint family bus ness 
dunng thiir jninontv Meanir-p of admitted 
to the bonefiti of tl o partncr-hin in s 247 
eonBiterr) The fact that tie minor bflped m 
«io join fatuUv Lusitic a is not enough to shew 
BJmiMJoQ mtlin Me meaning of tbe section 
nmaP , \at}u>}ai v Scmeslirar I L P 6 
I” P rn’iUfT of Ilaroor itvlansiod 


CONTRACT ACT-conjd 

ss £3“ 247, 248— coneW 

1 L R 14 Bom 189 and other cases considered 
LiUeimanan Chelty v Stvnprclasa Modehyar 
I L P 26 Calc S49 followed per Sadasra 
AtvAB j Both by the rules of Hindu I aw and 
bv 8 48 of the Contract Act (which also applies 
to this case) the son was personally liable for all 
the debts in respect of non pavment of wluch he 
was adjudicated an insolvent Partnership in a 
family business does not depend upon the eon ent 
of the partners in manv cases but upon the famiiv 
being a trading family and the business being 
conducted for the benefit of the family persons 
born into the familv from time to time becoming 
partners as a matter of course The Official 
AOSIOSEH OF MaPSAS V pALAMFrA CeETTY 
(1918) I L P 41 82 

ss 239 illus (a) 2^9 251 2o2— 

iSee Paetkepshif I L R 39 Eom ?61 


■ Insoherey — Position 

of minor partner in a firm A minor partner of a 
firm cannot as such be adjudged an insolvent 
The creditors of the firm are not entitled to proceed 
against him personally but are re tneted to his 
interest m the prc^ierty of the firm oaHj'flii 
Charon ilandal v Asulosh Gho h I L R 45 Cate 
225 followed Jaguohaa Nafaxw t Gniaa 
Babo I L R 42 All 516 

ss 247 248— 

See Hindu Law 23 0 W N 600 


- ss 247, 253 254— 


I L R 43 Calc 225 


s 251— 

See IjMtTATiOK Act (IS or 1908) *s 
10 20 I L R 37 Hafl 146 

ss 253 254 suh 3 (6)— 

iSee Paktoefsbip 

I L R 42 Eom 880 


253 — The stoppage of bu me a or 

refusal of a partner to supply Capital whenever 
demand is made cannot be treated as devolution 
of a partnership The question whether there has 
been an abandonment by a partner is a matter 
of mferenee to be drawn of the facts of each 
ca e HiBAJioiuw Poddap t hCDAF on 
FoDDAU 25 C W N 84^ 

■ ■ . _ ■ Dis cdulion of poriner 

ship by death of a pariner—Sxeculwn of a Irv I 
deed by a partner the other partner affixing hu 
signature a* an attesting utincss if ran le treated 
as o confrocl to the eortrary -^Represeiitatiivs of 
deceased partner if ertiHcdtoproftiof the iu4ir< $ 
coitinvcif ^y the Aurtinry partner A partner 
ship business was earned on bv two persons 
one of whom died in Augu t 1915 On tho dn\ 
previous to his death he executed a trust deed tot 
continuance of the bu ineea after 1 is death and tl e 
other partner affixed his sipualure thereto onlj 
as an attesting witne e but after the cxtcution 
of the deed said that he would not carry oii *J-‘ 
bn me s unlc his renmneratjon wos fixeei Tie 
tnstees too suh^cquently refused to carry on tl 
business The surviving partner continned tie 
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CONTRACT ACT~<s^c J 
■ — — — ■ — ~ s 253 — CO icld 
boiiacs* Alons lUld — Ibat by tLo e'[t\aticiO 
cl tb.« tnist doc«l find ihc sicnaturo of tbo otber 
pirtncr fls «rt n»t cing %\tB£ stber to thtit ttas 
no conclude coDlrai-t to the ca^tra^^ «it)uo 
Ibe meaavng of » o3 t»f onffstl ^ct andlbc 
partaershij? was dtjsolrcd by the death of on© of 
tbe partners la August iJij bv ni^oe of Iho 
operation at cl (10} of the section Dt/4 further 
—That as to iht prohts made out o! the htismc 4 
bv llio sir.»Mng partner iibsequently the latter 
0 IS hound to share tbeni xMtli the repre 
of the i'Sttased partner ftitw makiriB aW )«St 
o’Jowances rucludm^ fair remuccratioa for his 
o-sfijgemsBt in necortijnee nith the tnaxim 
ac es Qtiuin fejuuirai un pnnetfnlt MauautP 
Jviaut p IlaJi HEo-tvCTtlXA 

26 C W N 463 

s £54 (5) — Sud /er ai4s«iitlton e) 

pifimrship ly n fiorlntr v^o Aej htmatlf hten 
gudtj oj tnitainltiel Ptsintifl sued deffodant 
■for dissolution of partnetship on the ground of 
di pates betveen t!ie partners and al o zniscoo 
duct and liishonesty on the part of the detendant 
It was foind that the pltmtiff liiW^cK had been 
fiailtv of gross m'sootiduct that b« bad destroyed 
the old aceouJit bool bad falsely pnpared « 
ha)aat« rhoet ha 1 raadefalinentries in the boots 
had tried to depriTo the firm of a valuable 
aceooat Htld that a partner «bo is himself 
guilt]' of coiseondoet >t sot entitled to sue for 
dissolution of partnership tide s -oi of the Cos* 
tract A t and that this amt niti«t accordingly 
be dismissed. Cieil Appeal No 8 of 1303 decidrd 
by a Divuion Hench of the Ctuef Court (us 
jpubbshed) referred lo — Vl*o Lmdley on rsrtner 
ship VII edition page* 01161* tHrwi v 
2Iau<If 3 Oh S73 ditwn of Lord Cairns not 
followed Pam hivan i I am Csanp 

1 L a i I&h a 

sj 254 252 

See PART'tEBSDTP I L. a 43 Bom 360 

»s 261 203 — Partmti — Death of cite 

■of the parfetert—Dehl inctfffed ajftr Am ifeorA bj 
sarminj jtarint to pa j p ice of good/ oeierM 
h/ loth~L*ah%l ty o) « fate of dKtatid partner 
The estate ot a deoeaat^ partner »b not liable to 
a creditor for a debt wciiffed by the suwrwig 
'pattn t subseiiueot to th^ death of the Imxoer 
although the debt was meurred to take up bills 
of lading for and obtain ilelircry of goods which 
had been ordered by the partocra during the bfe 
titaa ol tbo deceased partner but d»d •D»t lomc 
•forward until after his death S 2C3 of the 
Indian Coatract Act cannot ovemde the e*pre8* 
pronsions of b 261 of the /ataa Act The creditor 
wiU be enfitl d id respect of sneh. a debt to • 
dmee against the sarvifing partner pereOBally 
and against the assets of the partnership id bis 
bands Engel v lf»«<r <,mi\ 2 K B Ut 
referred to Srsin Asiatav t TAtBAvas Chetijas 
<]0I8> I L S 43 Usd 35 

CONTHACTC It 

See Cc-mscxacrel t R 42 Cfllc 334 

C I F CONTTUCtS 

J L R 42 Bom 4-3 

See Compact 


CONTRACT C I T~eontJ 

CcivtUiCT TOPiactrtcE a\» sinP 
I L F « Mad 20C0 
<!t Sit-H OF Goods 

I L R 40 Born II 

I L S 12 Boffi lb 

1 L R 45 talc 28 

I L R 1 Lab 22 

pKi'C^ase and thtp 

gomfs — C J F eoniTotU tioture of — 0 1 F con 
iraet tetth onfiiiary tentfor ard uilh comwe/ loii 
etffenf dtfftrenee tetieeen—Otiidreah of u'O-r tUtd 
of — Ltabtlili/ of tender and tender — Spcetal teruu 
js /o rul t/t eonlraet effect of — intfiaiv Coniracl ict 
•» ^ E A Co who TTcrD commission agents 
enlereil into a contraot with tLo defei,danls under 
which they nudsTtuok to x>nrcbase and ship certain 
goods OR account and ri^k of tho dcfendaRt^ 
and did ship them under a C I T contract on 
board a Germns ship Cwing to the outbreak of 
war during their transit the goods lid not arrire 
at their destination until long after duo time 
On defendants lefusal to accept the goods they 
were sold by the plamt'S the Jiqnidator of B 4./ 
Co nho aued the defendants tor darosges for 
breach of contract tbs d fendant* iletoed 
iiabdity JleU that E A Co beina tonliwasictt 
agents of the defendants were entitled both nnd c 
the special terms of tho oontiact and under the 
giserai Jaw of Agency ciabotiied in « 222 ot the 
Indisa Co«irset let to reeewtr damages for 
bresih of eontrset In sti ordiwuy 0 L T 
contract bslwcrn vendors sad rendee tho tender 
of s bill of lading after the contract of affreight 
nenc has hern dissolTcd Ly the outbreak of war 
>s not surb a tender as the vendees aro hound to 
accept and they are not bound to pay for tho 
goods Arnhofl KerJerj A Co ^ £f/hs fJrtcit 
^OTirfdtii d Co f}9l6) 2 h. 13 Hi followed 
Where however goods sre pDrchasciI from a 
commission agent though he is regarded for some 
purposes as a pnncipsl as any other vendor tinder 
nC I r eootracl yet tUerclalionahipol priccipal 
and agent stOl subsists for all other purposes 
the tnie principal is that the aseinulatton iv o&!\ 
to bo esmed so far as is necessary to give ncces 
»ary cIBcaoy to tho trantaelion Inland r 
Lm"ff ton L F S U X, 325 CtUidber'lov, w Gib'’ 
IJ Q B D 127 Jl »llam/on v Barlottr 9 ^ 
I> bS9 referred to HaiuiV ifraEnnnt t \ Iv 
Abdpla Baoib (J9I8) I t R 41 Mad 1060 

• AddtUoa of C J (o 

O I F in indent form — ^Bill of Exhaiige prueaUd 
etlonq scifA »i ppiny docvmenh «nd aeetplel 
hg tie merefiont in Jndic-~Coode shipped on «« 
alien tStp — Ror tefirren the Oenernmente of the 
olipftr end the ehtpnei (er — The alien ship seuej 
at a jnire— B»71 not paid at fnalunty iia 
ottej^or *t>i reeeutug goods — Releose of Vie ^len 
eiip otid defiury *>/ the gpodf to i\t offcylor— 
.decepfor refanitg to paj tnfcHst and notarial 
eiarpet ^tldiioile to pay the /afre~-B E of Exchange 
prtfsnted vilhout slipping doenmenh afUr the 
oatot ei of Kar-~Shipping doei^menU breoniny 
roKf after the ou&real «/ var — Comeyvint failure 
of caR/«d<r«(Mn (or lie OKeptenee cf l»e HU— 
Arreptarsre roiufilioRal— Ion halilily cf the ae 
Ceptor lo pay the principal anount of the 
» ilerest and nclaridJ iharges — The Indian Confratl 
Act (IZ of 38*2) / 6C e^iahls InettesiosnU 

Act (xxn of 2S311 ^ pUiniiCa wezo 

merehaats doing \G2s^ow Tin 
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CONTRACT C I F —conid 

defendant merchants m Bombay ordered tloongh 
the plaintiffs agent m Bombay fifty cases of 
alommima circles to be delivered at Madras on 
C I r C I terms The first shipment waa to bo 
of fourteen ca es and the remaining ones of twelve 
cases each The first consignment of foutteen 
Cctses was m due cour e received and paid lor 
by the defendants The second and third con i^n 
ments of twelve cases each were shipped from 
a German port on the 16th and 25th July 1<*I4 
respectivclv on two Gefiaan vessels SS 

Barenfels and S S Kybfels Hansa Lme 

The shipping documents in respect of the 
Barenfels goods were duly dehveredto the 
defendants along with the hill of exchanee which 
the defendants accepted on 3lEt July 1914 On 
the 8th October 1014 the plaintifis drew another 
bill of exchange m respect of the Kyhfels 
goods which the defendants accepted on the 
loth November 1914 The shipping documente 
for the said goods were not however received by 
the defendants at the time of the acceptance of 
the hill but were tendered by the plaintiffs some 
time after the filing of tho suit The two bills 
became payable on the 2nd October 1914 and 
12th Januarv 1916 respectivelv but were not 
met by the defendants by payment War being 
declared b tween Great Britain and Germany 

5 S Barenfels was in August 1914 seized 
on the voyage as a prize and on her release by the 
Prize Court allowed to proceed to Madras where 
«he unloaded her cargo on 8tU June 191ff when 
the defendants obtained possession of their goods 
on payment of the principal amount doe under 
the first biU but not the interest from the date of 
maturity to the date of payment The plaintiffs 
Biied on 2ad February 1915 to recover from the 
defendants (i) the interest due on the first bill 
from the date of maturity to the date of pasment 
together with notarial charge and (ii) the amount 
due on the second bill with interest Held (i) 
that under the first bill inasmuch as the defen 
dants obtained all that they were entitled to obtain 
under the OIF contra t when the bill was 
presented to them for acceptance that is to ssy 
goodshippmg documents the risk after the accep 
tance was entirely their own and that having 
refused payment on maturity they were liable 
to pay over due mtere t nfter that date and the 
notarial charges incurred by the plaintiffs (ii) 
that under the econd bill inasmuch as the bill 
of lading bad become a void contract before it 
was tendered to the defendants on the lOtb 
November 1014 there was at that time a failuro 
of consideration for the acceptance of the biU 
and they were not bonnd to pay at matnnty 
/Imhold KerbexQ ^ Co -v Dlytlie Green JourJiaa 
<t Co Throdor iSeAneider i Go v Burgell ct 
Atiesom (fJJ6) 2 A E 37S followed Itisnn 
accepted principle of the rnaritimc law that all 
contracts of affrciphtment are put an end (o by 
the outbreak of hostilitica between tbo Oorem 
ments of the shipper and the ehipmaster Sepoftio 
V ^ou-ifen 7 El d. Lt 7GS followed Man lut 

6 Co t ’SACtV ClIAVD rcLCHAvn (1916) 

1 L E 42 Bom 473 

— '■ — - iJreoe^— iSwif /or 

aiXfereiee — Plaintiff t faiJvre lo prove frttgkt 
insuroner etf — Auvrd of nominal damaffte t/ 

»L contract il was 


CONTRACT GIF — concU 
of the Same locally and S was to pay him the 
difference in price and & having failed to take 
dehveiy J sold the timber by auction in a regular 
manner and sued for the difference but did not 
give clear evidence of the freight the insurance 
the loading charges and certain Port or Customs 
duties which had to he deducted Held that 
as iS called no evidence on those points at all 
and there was no suggestion on his aide that 
these expenses would haie wiped out the differ 
ence the Appellate Court m India was not justi 
fied in awarding to J nominal damages of Re 1 
only A. V Joseph t P Shew Box (1918) 

as C W K 601 

Defendants accepted 

shipping documents and drafts for the amount 
due but refused to take delivery on the ground 
that the goods were not m accordance with the 
description on the indents whichhowever shewed 
the Contract 0 I F end that the indentois were 
bound to lav the drafts st luatnntj and if they 
bad any claim in regard to the nature of the goods 
they would bring it in manner laid doirn in the 
indent Held that the defendants could not in 
answer to the claim upon the draft plead failure 
of consideration because what they contracted for 
were shipping documents not the goods Stielivo 
Ma^ON ANP Cox t JawAta NaTH BHAowa^ 
Das I L R I Dab 22 

CONTRACT FOR SALE 
^«e CoRThacT 
6e &aL£ OF Goods 

See Evidekcs Act (1 or 1872) e 02 
1 L R 38 Mafl 614 
See SaLE I L R 41 Calc 148 

By Co parience of hi infer s ~ 

See HiRSn Law I L R 44 Bom 967 
- of cotton under Bombay Coftoa 


Trade As ociation Rules— 

See Awapd 1 L R 44 Bom 780 
lender « intemf 


fuit frl tVhero Under v . vumiuvfc ik 

,1 and J that If S failed to tako 
} of certain limber in tune J was to dispoao 


the wopejty sold ceasing to exist by Goitrnment 
jlesolvtion — frndor leeommg entitled to other 
interest — Pendee cannot sue to recotcr the other 
ftohl — Pre emption — I ersonal right — Trans/^y- 

Transler of Property Act {IV o/ 18S'’) « ^ Tno 
defendant who was occupant of certmn gu^ey 
Numbers had under » CovernmcDt resolution 
a right of pre emption in stumps of trees standing 
on the lands sold the stutapa to the plninfiu 
After the date of the sale Covernment issued 
another Pesolntion hv which the right of pre- 
cmption was abolished and the occupant was 
awarded Only 20 per cent of the net j roce«i« 
of the sale of the stumps by the Forest ^pajt 
ment This percentage wag stated to he a 
gift from Government and subject to no tribunal 
The plaintiff aued to recover the percentage from 
the defendant winch the latter recened from 
Gorenuncot in respect of the stumps sold by him 
UeU that the plaintiff was not entitled to recovcf 
anything from the defendant for what the plain 
tiff was claiming was a gift or bonus from Oovem- 
ment to the defendant under * Covernment 
Resolat/on which gift or bonus wsa not wa 
could not have been In the contemplation or ho 
patties when the contract was entered fnto and 
which by itaelf was not transferable The rieht 
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COMRACT FOR SALD-fo^fM 

ol fofJon crder Eoialay Collca 

Tiade Associatioo Roies— roMrf 
of preemi-tion is a purelr personal ngitt wbicli 
cannot tt trac ferred to apt ope except tfcfl 
owner of the propertyaCteted ihcrcbj Jaatnt^ » 
Sasnxiuu Cave a {lOH) 1 L. R «Q Bom 139 

— — CoKAlrvclion— Cem^H 

Jo io» ol Imr — J p fo 11 tdnuioy — t/ntd 

~Erifenet iel {/ of IS ’> t 9l~~Ontt tvtdtnce 
On l»th Idl" the defendant ofTcccd to sell 
hjs motor car to the plaintiff company m theae 
TTords Necerthelc 1 am snlluig to band 
o\cr the ear to %£>u against & cheqno for 
R 3 As 1 intend adTertiaing 

the car i.nk8s you in h to hare it please ander 
stand that lay off r onir holds good vp to 
Iledni day next as the time I hare ta limited 
The plamliff c^mpanr soruclime on Redne daj, 
the loth ilai tend reJ Ps 31“© to the defen 
dant and a Wed for dclirery of the ear tn accord 
anee with the offer of th P’th JIaj The de'en 
dant howcier rc/o ed the tender ecntending 
that Lis oSir ixpircd on Tuesday the loth May 
IffW that upon the true constrnclinn of th« 
letter of the 1 th Mar and the leords vp to 
Wedae da\ the offer tetnained open until mid 
eight OQ Medneeday and did not expire at uid 
eight on Tuesdar Tht Amy r 9fejen S past 
S4i r iltUor i H A S JIB Jtoaci 

V FoyaUniuranctCo L f' $ Er 20B and Rogers 
T Dans S Ir L P 3&0 con idered WrtRo 
yourav Fsoivsmivo Uoses r Dzxrixmb 
<19r) I, L P 45 Calc 481 

COf TRACT CF CARRIAOE 

Ace CouJiox haaiuEB LiABTimsa or 
I L B 88 Calc 28 

CONTPACT OP EMPLOyMEJT 

St 3rossi 1 L R 42 CaJc 1050 
COMPfCT OFJIARRIAGE 

Set KaaruaE Contpact op 

I L R 89 Bern OSS 
Aee CoxTPACT <24) 

I L R 42 Bom 489 

• ireach of — 

Stt pBOTiKiciat £srAU. Cars* Coosx* 
Act (Ilk or 1887} Sen II Aut 3? (j, 

I L R 88 Uad 274 
CONTRACT OP GOARAKTEE 

'fee COMRACT Icr 18 2 SS 1"4 TO 147 
ffte rEIVCITAL AID SVBETT 

COMPACT OP SERVICE 
Set ScnootMiWxn 

S L R 44 Calc 917 
Set SEi-CETaRT or State yes lxt>u. 

1 L R 88 Cate 378 
Ste Tbpst 1 L R 41 Calc l9 
Set ITqbkmes 8 Bkeac&es or Coxtsact 
Act ss i 2 4 16 C V? K 15 

CONTRACT TO ASSIGN DOCGMEKT 

Batnejtt avarffoMe 

ihovoh no ioi» tr j rotfd— l/farure cj iament A 
as the agent o! B, loch Itom D a debtor cm R tor 


CONTRACT TO ASSIGN DOCUMENT-<o»cf/ 
the debt doe a bill m faronr oiC A undertook 
to get tha bill endorsed in favour of iS by C A 
ba-nog faded to do so for more than a year B 
•Bed ^ clajffliBg 8S daroagea the srooimt of fie 
biU with mteriat- At the settlemett of issues 4 
luodoeed the promissory note endorsed in favour 
of B Beld that B t amt was mamtamabl and 
that the endorsement after the suit was bled could 
not defeat S s claim. The contract to obtain the 
ssaigBXBtDt not bAwng been perfomed mthin n 
reasonable time the contract was broken and the 
tight to sue accrued before the suit was brought 
It could not be said that £ bad sustained no 
damage which be was entitled to recover as the 
bill standing m the nams of a third party pre 
Vented him from euing on the original obb|,atioa 
A promisaoty note in considerstioa of a pre 
existing debt l» only a conditional payment and 
if the promiseoiy note remains in the bands of 
tie original payee when it is dishonoured the 
ort^mal debt revives If bowever the proniKsory 
no e bad been endor ed to a third party a suit 
on the original debt would not be lasintainable 
A Jellor In re {ISOS) I K B 344 referred to 
It >1 not necessary that B should prove that D 
had bttome losolvfnt or that the money could 
not be recovered if a suit bad been brought againa^ 
D The amount recoversble will be the amount 
for which the promissory note vfs eseeuted 
SoBBAUAMAx CnmT t lICTiyA Cbbttt (191") 
I E R 85 Had 889 

CONTRACT TO LEND OP BOPROW 
See Sptcino PzsTOiaikvcm, 

I L R 48 Calc S9 

CONTRACT WITH ENEMY 

Statue of hoetih fimS 

—Comnon lav d«tri>ie — Trodjay licenses ffranltS 
to kiltie fimt Ihtir tfftei—Zietniti ersntd to 
tnanagtr of a fnn not ultra virea— lie Dosfile 
Poretenerf Trading Order of ISli-She Indian 
Counede Act of JSBJ t °3~'Act 1 of JSJu^lMen t 
enadt payaSU vnder contracti entered tnto hefort 
tcai^Sutpentimi of i»/cr«»t after tear— American 
cases though «Ol auJAwiJofiie noted on a «««f 
point The exisfeaco of » state of war between 
th« respective countries of the debtor and the 
eteditoc a/spends the aecnial of interest when 
It would orainarily be recoverable as damages 
and not as a sabstaatWe part of the debt the 
reason beiog that a party should not be called 
upon to pay damages for retaining money which 
ft was hia doty to wifhiold. Tie actroal of 
(Bteiest ti equally suspended, even when the ahea 
enemy creditor reroaias in the country of the 
debtor until the debtor has actual notice that 
the principal can aafclv be paid without the pos_i 
biltty of its enuring for the benefit of the enemy 
danng the coationoBce ol hostilities PiimETr 
t Ja5j«bxt« HoEsnrsrt (16161 

I L R 41 Bom 890 

Torvard reffon ton 

tnets—2Iona>'tr of on Jndian Ironth of ermp 
frm mterivg into contracts frtor la vor—Pltdje 
b) prods BS itcunty ly mafiaytt tejore end eflir 
trar—Sillliment ly monagtr of pie tear fontrects 
by tTost-eorhacL — Ayrrujirtit ly Zipsidotof of on 
Indian IrenrA ftm nhd—Ligtidalor 

acting vndtr Conirotter of Soilile 

Trading C 'Vf vnr— Cwlrort of 

M 
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CONTRACT C I F —conid 

defendants merebants m Bombay ordered tbfon^ 
the plaintiffs agent m Bombay fifty cases of 
alurainiuiu circles to be dehveied at Madras on 
C r F C I terms The first afaipmeat 'oas to be 
of fourteen ca es and tbe reraainjng ones of twelve 
cases each The first consignment of fourteen 
cases was in due cour o received and paid for 
by the defendants The second and third cim iga 
ments of twelve cases each were ahipped from 
a German port on the 16th and 25th July loi4 
respectively on two Oetman vessels 8fi 
Barenfels and S S Kyhfels * Hanaa Line 

The shipping documenta in re^ct of the 
Barenfels goods were duly delivered to the 
defendants along with the hill of exchange which 
the defendants accepted on 31st July 1514 On 
the 9fh October 1914 the plaintiffs drew another 
bill of exchange in respect of tbe Kyhfels 
goods which the defendants accepted on the 
10th Kovember 1014 The ahippng documenta 
for tbe said goods were not however received by 
the defendants at the time of the acceptance of 
the bill but were tendered by the plaintiffs some 
time after the fibng of tbe suit Tbe two bjJJs 
became payable on the 2nd October 1914 and 
12th Jannarv 1915 reapectivelv but were not 
met by the defendants by payment TVar being 
declared between Great Britain and Germany 
S S Barenfels waa in August 1014 seized 
on the voyage as a prize and on her release by the 
Prize Court allowed to proceed to Madras where 
she unloaded her eugo on Sth June 1916 when 
the defendants obtained possession of their goods 
on payment of tbe principal amount doe under 
the first bill but not the interest from the date of 
maturity to the date of payment The plaintiffs 
sued on 2nd Pebruary 1916 to recover from the 
defendants (i) the interest due on the first bill 
from the date of maturity to the date of pavment 
together with notarial charges and (u) the amount 
due on the second bill with interest £feW (i) 
that under the first bill inasmuch as the defeu 
dants obtained all that th^ were entitled to obtain 
under the OIF contract when the bill was 
presented to them for acceptance that is to Soy 
good shipping documents the risk after the occep 
tanee was entirely their own and that having 
refused payment on maturity they were liable 
to pay over due interest after that date and the 
notarial charges incurred by the plaintiffs (n) 
that under the second bill inasmuch as the bill 
d! lading bad become a void contract before it 
waa tendered to the defendant on the lOtb 
Borember ]914 there was at that time a failure 
of con idcration for the acceptance of tbe bill 
and they were not bound to pay at maturity 
/tmhetd Jvcrberff A Co v Blithe Orttn Jowrdian 
ct Co Thtodor Schnetdtr «t Co v Burgelt ct 
tvsam (1916) 2 K B 610 followed. It is an 
accepted principle of the maritime law that all 
contracts of affreightincnt are put an end to by 
the outbreak of hostilities between tho Ooveni 
ments of the shipper and the shipmaster fTspivtfo 
V Eowitn 1 El d. Bl 7C1 followed MananaL 
&• Co t Kaciv Cna'iD ICLCJiawn (1916) 

I L R 42 Bom 473 

■ - ' ' Breoe7>-—Suil for 

°S}tTt re — Platnliff's /ailure to pretre Jrt 
• iwuiunee tic — Aword of nomtnoJ damantt it 
Bherc under a c i f contract it was 
awtvd between ? and J that If S failed to Ulo 
’ r> of certain timber In time J waa to disnosa 


CONTEACT C I F — condd 
of the same locally and S was to pay him the 
difference m price and S having failed to tale 
debvery J sold the timber by auction m a tegular 
ma nn er and sued for the difference hut did not 
give dear evidence of the freight the insurance 
the loading charges and certain tort or Customs 
duties which had to be deducted Beld that 
fls & called no evidence on those points at all 
and there was no suggestion on his side that 
these expenses would have wiped out the differ 
eace the Appellate Court in India was not justj 
fied m awarding to J nominal damages of Re 1 
only A \ Joseph V P Shew Box (1918) 

23 C W N 601 

Defendants accepted 

shipping documents and drafts for the amount 
doe but refus d to take delivery on the ground 
that the goods were not in accordance with tbe 
description on the indent'* whichhowever shewed 
the Contract C I F and that the mdentors u ere 
hound to pay the drafts at malniity and jf they 
Lad any claim in legard to the nature of the gooi& 
they would bring it in manner laid down m the 
indent SiM that the defenimts could not in 
answer to tbe claim upon the draft plead failure 
of consideration because what they contracted for 
were stupping documcnf a cot tbe goods SriptijiO 
MaSOV ASO C0\ t JAWAJA NAIH BHAOWA^ 

Das I L R 1 Lab S2 

CONTRACT FOR SALE 
S<e CONTSACI 
See Saie op Goons 

See EncEMCE Act (I or 1872) B 9? 

I L R 88 Mad 614 
See Sale I L E 41 Calc 148 

- By Co p-rtence of hi inter sS— 


See HiNCP Law I L R 44 Bom 867 
- of CO Ion under Bombay Colton 


Trade Association Rules — 

iSee Award I L R 44 Bom 780 
render a mleresi 


(Ae jtroperly eold ceastag to ezut Jy OoiernKifnt 
Jlcaolvtion — Vendor leeomtng entitled to ofjer 
interest— Fendee cannot sue to rtemer the other 
Tight — Fre emplion — Per oral right — 

Transfer of Property Act {17 of 1SS2) s 6 Tim 
defendAnt who was occupant of certain ^rvcy 
Numbers had voder a GoTemment PeBolution 
» nght of pre emption in stumps of trees standing 
on tho land' sold tbe stumps to the pfuntiff 
After the date of the sale Covemment is ued 
another resolution by which the nght of pre- 
cmption was abolished and the ocevpant was 
awarded only 20 per cent of the net procceae 
of the sals of the stumps by the Forest Depart 
laent This percentage was stated to be a 
gift from Government and subject to no tribniial 
The plaintiff sued to recover the pereentsge from 
the defendant which the Jsller received from 
Government in respect of tho stomps sold by bun 
field that the plaintiff was not entitled to recover 
anything from the defendsnt for whst the plain 
tiQ was claiming was a gift or bonus fwm Govern, 
ment to the defendant oader a rovernment 
Reatdutfon which gift or bonus was not wd 
could not hare been m the contempfatfon of the 
pariiee when tbe contract was entered into and 
wbeh by itself was not transferable The right 
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COSTRACT FOR SALE-fowfW 

of cotton crder Fomfay Ccftcnt 

Tr?de Association RnJes— fouftrf 
of prc cmption is a purclr personal right which 
cannot be Iran fcirrd fn anr one caeept fio 
owner of the propcrtralTccted thereby Jastmtiev 
SasiuiuMCaNE n 1 L B <16 Bom 139 

Con»/r«e/ion — Compu 

taiion of lime— Cp to T> ednearfoy— Lnfti 
— Eri'ienee Icl (/ of ISi ) a 57— -Orof crt<fetice 
On l“th Mav 191* the Oeiendant otiered to sell 
his motorcar to the plaintiff company is theao 
words ^eTcrtheles 1 am sidling to hand 
OTcr the car to jou against a chcqno for 
Ft 3 PO As i intend adTcrtuiQg 

the car unle s Tou wi h to hare it please osder 
stand that my offer only holds good vp lo 
11 edneaef/jy nest aa the time 1 bace la Inoited 
The plaintilT company sometime on Wednesday 
the IGth ilar tendered Ps 3 l^O to the defen 
dant and a Vcl for debecry of tht car in accord 
once with the offer of the l'’th Way The defen 
dant howerer refu ed the tender contending 
that his offer expired on Tnesdar the 15th May 
IJtlJ that upon the tnie construction of the 
letter o! the l^th May and the worda tip to 
Wedne dar the offer remained open until mid 
fiicht on ^^rdse day and did not expire at nnd 
eight on Tue day T^e Ktng v hiittaa S Ea>t 
24i StlUov t T J/rffor 4 11 J. h 1J6 t»aaes 
r Eojal Intvrante Co L S S Er 20$ and Foyers 
T Dans S It L P »S0 con idered i/CTRO 
roiTtiS E*(OI^£EItI^c Monca r D£nBCN^EK 
(1917) I L B 4S C&lc 481 

CONTRACT OF CARRIAGE 

Su CojiMO’e Cacpibp LuBiurtES o» 

I L R 38 Calc 28 

CONTPACT OF EMPLOYWEVT 

S( Drosza 1 L R 42 Calc 1050 

CO ITR7 CT or MARRIAGE 

See WasPUOE Co’MPact of 

I L R 39 Bom 682 
iSee COKTEACT ("Jl 

I L R 42 Bom 499 

breach of — 

See PsOTiiaciAL Small Cause Ooubt" 
Act (IS OF 1887) Sch II Abt 35 ty, 

I L R 38 Mad 274 
CONTRACT OF GUARANTEE 

^ee CoMBACT Act 187*’ ss 1‘’4 to 147 
<S«« rsmCIPAL AUD SrPETT 

CONTRACT OF SERVICE 
See SCHOOLMASTEP 

I L B 44 Calc 617 
See SECEETAKr op State fob I'twa. 

I L R 88 Calc 378 
See Trust 1 L R 41 Calc l9 
See WoEKME’cs Bbeacdes op Coittbacz 
Act es 1 2 4 15 C W N 15 

COMRACT to assign DOCUMENT 
' ■' . Damages avarioNe 

thavgh no Joss h prated — ileasurt of damages A 
ns the agent of P took from D a debtor pf JJ for 


CONTRACT TO ASSIGN DOCUMENT— coweW 
(bo debt doe a bill m faronr of C A ondertook 
to get th« bill endorsed fn favour of D by U A 
having failed to do so for more than a year B 
sued A claiming as damages the amount of the 
bill with interest At the settlement of issnes A 
piodaced the promissory note endorsed in fa^ our 
of B Held that B s suit was tnamtamable and 
that the endorsement after tho suit was ffled could 
not defeat B s claim. The contract to obtain the 
assignment not having been performed withm a 
ressonabla time the contract was broken and the 
right to sue accrued before the suit was brought 
It could not be said that B bad sustained no 
damage which he was entitled to recover as the 
bill standing m the name of a third party pre 
vented him from suing on the original obligation. 
A promissory note in consideration of a pre 
existing debt is only a tond/tioasl payment and 
if the promissory note remains in the hands of 
the original payee when it is dishonoured the 
original debt revives If however the promissory 
note had been endorsed to a third party a suit 
on the original debt would not be maintainable 
A debtor Jt> re ftOOS) 1 K B 344 referred to 
It n not nere ssry that B should prove that D 
had become in olvsnt or that the money cpnld 
not he recovered if a suit had bren brought egainst 
D The amount recoverable will be the amount 
for which the promissory note was executed 
6u»BAU*MaN (?Dmy t WUTniA Chetjt (191") 
I L R 85 Mad 089 

CONTRACT TO LEND OF BOPROW 
See Srsctno Peppobma^cz 

I L R 43 Calc £9 

CONTRACT WITH ENEMY 

— Status of hosttU fms 

-Common law doctrine — Trodiny licensee granted 
to hotltle firms their efftet-^iteenses yranfed to 
manager of a firm not vllra inres~The Bostile 
Foreigners Trading Order of 1314 — The indton 
Councils Act of isei s eS^Acl I of 19lS~Intcrest 
made pagdhh under eontracts entered into before 
trar— Suspension of interest after war — ^American 
eases though not aulhorilatiie noted on a noiel 
point The existence of a state of war between 
the respective countries of the debtor and the 
cr^tor suspends the accrual of interest when 
it would ordinarily be ret-overable as damages 
and pot as a substantive part of the debt the 
reason being that a party should not be called 
upon to pay damSoCs for retaining money which 
it was duty to withhold. The accrual of 
interest is equally suspended even when the aben 
enemy creditor remains in the country of the 
debtor until the debtor has actual notice that 
the principal can safely ha paid without the pos.i 
bihty of It# enuring for the benefit of the enemy 
during the continuance of hostilities PAsarrr 
r JamShttji Hobsicsji (1916) 

I L R 41 Bom 390 

Forvard cotton con 

fraefs— J/oaoyer of an Indian branch of enemy 
fim entering into contracts prior la war— Pledge 
of goods as secvnly Ig pianayer before end after 
tear — fcftfimsnf ty manager of pre tear eontraett 
by ctoss<orttacts~-AgTttment ly Xii^idafor of on 
iiidian branch of enemy firm tahd~LigyidatoT 
ocfiny under inslrvetion of Controller of Eoshle 
Trading Conctms^Effeel of war— Contract of 
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CONTRACT WITH ENEMY-^fonfJ 
agency whether terminated hy uar — Payment me»dt 
by Liquidator tn gettletnent of a claim cannot he 
reroiered — Mtstaie of law — Pleodtngs — The Indian 
Contract Act {IX of 1872) ea 21 65 and 72-. 
TAe Royal Proclamations of August 1914 Noa J 
and 2 — Treasury Announcements— Bostde 

Foreigners {Trading) Order of Notemher 1914 — 
The Enemy Trading Act (Z of 1916) si 4 5 and 
18— Controller can exercise all powers conferred 
on 0;7;cial Liquidators by s 179 of the Indian Com 
panics Act mlhoui sanctiori of Gotemmcnt— 
Counter claim The plaintiffs W and Sons xecro 
a German Bren with its head office m Germany 
and a branch office at Bombay managed by a 
German named ZoUer Prior to the oathteak of 
TVar between Great Britain and Germany on 4th 
August 1914 the plaintiffs had employed the 
defendants an Indian firm m Bombay as their 
f,uarantced brokers and muceadums on the lalW 
depositing with them Ks 5X1 000 by way of 
guarantee In July 1914 certain cotton con 
tracts were entered into between the plaintiffs 
and the defendants for January to March lOlff 
dclirery Oa Ird August 1914 the plaintiffs 
returned to the defendants Ra 40 000 ont of their 
deposit amount On the 6tli August 1914 the 
plaintiffs and the defendants entered into a written 
agreement (m pursuance of an arrangeipenl 
arrived at between them the provious day) by 
which the plaintiffs pledged 709 hales of blankets 
belonging to them to defendants as aecuritv far 
the balance of the deposit amount and the differ 
enees on the forward contracts On (he 27tb 
August 1914 ZoUet further pledged certain cotton 
bales to the defendants by way of additional 
security On 3fd September 1914 the forward 
contracts were closed by ZoUer by cross contracts 
with the defendants at the prevaibng market 
Tates On Sth September 1914 Zoller was interned 
and one Tombtoff was appointed Ij<XQidator W 
Government who in the course of his duties took 
dire<*tion8 from the Controller of Hostile Trading 
Concerns. In July 1918 the liquidator with 
the assent of the Controller agreed with the defen 
dsnts that they should sell the blankets and 
apply the sale proceeds towards the payment 
of their debt for the cotton differences fn Or 
about September 1915 the Liquidator after 
communicating with the Controller entered into a 
further agreement with the defendants which 
in effect was that the Liquidator was to scU the 
cotton and the defendants were to gire delivery 
to the purchasers and to aUow the Liquidator 
to receive the purchase monev oa the czprcaa 
condition that the balance of the defendants 
claim remaining after (ho realisation of the btankete 
was to be paid out of the proceeds of the cotton. 
The Bales of the blankets and the Cotton uere 


[ by the defendants Being insufficient to pay 
off the whole amount of the debt due to them 
the defendants sent to the Liaqiudator on lOlh 
2Iarch 1910 a final statement of account showing 
a balance of Its. 47 194 due to them and asked to 
be paid out of the sale proceeds of cotton in the 
hands of the Liquidator On I2th iprtl lOtO 
the Liquidator repudiated his liability to ] ay 
that amount or any alleging that the oripnol 
pie Ige of the blankets on the »th August 1014 
was illegal and void and tl at lie on the other 
J and was entitled to the sale proceed in the 


Jw" defendants as pie l^ee alter deductine 

tber from Jla. JOt-^ ‘ -• *•- 


0 000 being the bslaoec of tke 


CONTRACT WITH ENEMY— confj 
deposit due to them and certain expeu'es incnned 
by them On fith August 1917 the plainfiffs 
by their Liquidator aoed the defendants for the 
amount of the sale proceeds of the blankets con 
(ending infer aha that the pre war contracts 
of July 1014 and the pre war pledge (if any) of 
the 4th August 1914 became xpso facto void on 
the outbreak of war that the further pledges 
given on the 5th August and the 27th August 1914 
were similarly void that the cross contracts of 
the 3rd September 1914 being tainted with the 
illegality of the pre war contracts were also void 
or amounted to the settlement of a nulhty that 
ZoUer B agency terminated ipso facto on the out 
break of war and that therefore he had no power 
to enter into any of the subsequent transactions 
tud that under s 6» or s 72 of the Indian Con 
tract Act they were entitled to recover payments 
made towards the satisfaction of the defendants 
debt the iflegslity of the transactions not fieing 
discovered by them till \ovember 1015 The 
defendants resisted the plaintiffs claim for le 
funding the money paid and counferelaimed s 
large amount due at the loot of tbe account betwwn 
the parties On the figures agreed at the trial 
the plaintiffs claim was for Bs 60 467 9 0 and 
the defendants counterclaim for Bs 58 440 0 0 
(the plaintiffs admitting their liability for 
Ra. 10 000 being the balance of the guarantee 
amount deposited bv the deliodsats) Tie trial 
Judse MACLronJ dismi ed the plaintiffs suit 
and decreed the defandants couitfeiehim boldiog 
(i) that sHhough iho prevar contracts std the 
two pMges leeame vcjf oa the outbreak of war 
the settlement of the eontrarta by crosscnniract 
was a Icgitimale tran action as merely fixing the 
damages for the breach of contracts of ptachase 
which both parties misfakeniy behered could 
still be legally enforced (ii) that Toilers agency 
did not tenamatc on the outbreak of war ana 
(»»») that the Liquidator h-iring agreed that the 
amount reah'rcd by tL- *aie of 11 * blankets and 
the cotton bales be set off aeomst the satisfaction 
of the debt due to the defendants that amounted 
to a payment which the plaintiffs were 5® 

to recover either under s 6./ or s 7- of the 
Indian Contract Act thofattec ecttonnotsppi}in8 
to a mistake of law The plaintiffs appealed 
Held confirming the deci ion of the trial Judge 
(1) that assuming but without deeid ng that the 
plaintiffs contentions as to the effect of the 
on the tran'Bctioni in question were correct tne 
legal po«ition of the Indian branch of an enemy 
firm up to ^ov«mbc^ 1915 was m view of the 
ProcUmations and orders then in force sufficienliy 
doubtful M to afford some jiistsBcaiwD for the 
▼lew tl*t the Iran actions were vnhd (-) 
that the Liquidator in the course of tie winding 
up was entitled to enter into binding sgreemems 
with the defendants for the sale of the bisnketa 
and cotton and the application ot the sale pro- 
cecds in discharge of the defendants debt •rrv* 
pective of any disability attaching to ZolJer 
(3) that the acts cf tl e Liqui fator done ^th the 
approval of the Controller «eti» validated under 
a 13 of the Fnemr Trading Act X. of lOlo {4/ 
that as ummg that there was a miiUlce o! Jaw 
which was neither pleaded nor j roved to® 
inenta entered into bv the Linoitator with the 
defendants were contracts withm the meaning 
of the In ban Ccntract Act and couW rot Iv 
avoiJed under t 21 of the Act oa being made 
Qodcr any mistake of law and that accordingly 
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COVTRACI WITS ENEMY— foncW 
the pajmeate made to the dcfcnd&nts were made 
oader the binding contract and could not be 
recovered under s ~2 ot the \ct (5) that a. 05 
of the Indian Contract Act did not apply ae the 
psymenU were made under valid agreenieota 
but auumics that tho paymenta were made 
under the pre<war contracts and pledges ending 
3rd September 1014 the word agreement 
as n cd in the section did not apply to the pre 
war contraeU, for they were contracts and 

sot Bgreemests, and that the words dts 

covered to bo void were not applicable to tho 
subsequent agreements as the parties knew alt 
the material facts (6) thst no advantage 
within the meaning of s 65 was received by the 
defendants nnder the pre war contracts when 
cr fiyjpolftt’t they became void on the outbreak 
of war and payments were made to the defendants 
in 1915 nnder 8ub*equcnt agreements with the 
Liquidator (?) that the defendants were entitled 
to su cecd on their counterclaim inasmuch as 
thev changed their position with regard to the 
cotton in their po*se sion on the faith of a promise 
made to them by the Liquidator aud that proniiao 
was binding m law fj L Ltmtltd ▼ 

J/annj^eiffl Intvranet Company (I9l$) I K D 
HaUty v lovtit/M UOtC) 2 K D 707 
Sehi0tn\\u t GoM^{Tg {J$IC) I K D ’Si Hot* 
teorl) j Vrlan Council v liolftcorlhy Hurol Council 
(WO/) S Ch referred to WotF S, Sosa t 
DjLSTBa siuuji L Co (1919) 

I L. R 41 Oom 631 
CONTRACT WITB QOVERimE^T 

See Pnovrecut Suall Cacsb Courts 
ACT (IX or 1987) «:ctl If Art 3 
I L P 37 Mad. 533 


CONTRADICTORY STATEMENT 

S'ee Sasctjou tor raosECcnoN 

I L R 37 Calc 618 

CONTRIBUTION 

5ee CoairaRT I L R 40 All 45 
iSee Contract Act (IX or 1872) ss 69 
A7D 70 I L R 39 Mad 795 
See Co sjuREB 15 C W N 333 
See Costs I L B 49 AD 673 

6ee Hixdu Law — (Best) 

I L R 37 Mad 458 

bee Ldittatjok 

I L R 39 Mad 388 
See Mobtoaoi: 1 L R 40 Slad 968 
I L R 3S AU 83 
I L R 43 AN 42 
£ee Sals tor Abrsars or Rrtewus. 

I L R 44 Calc 573 
See Tort 4 Pat L J 486 

See TRAssrsn or PROPEBTr Act (IV or 
188“’) S S'* 

I L. R 83 All 387 708 
I L R. 36 All £73 
I L. R 37 AH 101 
I L R 43 AU 589 

cause of action for — 

See LciiTAnoir I L R 39 Mad 2SS 
... - suit lot- 

fee LiaiiTATiO'e I L. R 39 Mad SSS 


CONTBlBUTION-<o«fd 
suit lot— fO"Cfd 


See Revt Decree 14 C W N 699 
See PiionvcUL Small Cause Courts 
Act (I\ or 1SS7) s 2o Sen. 11 
Vrt 41 I L R 41 All 51 

oit for in respect ol repairs to a 

ioictly owned well— 

^<e LiuiTATiov Act I^OS Sen Arts 
Cl AND lie I L R 44 Bom 591 


1 Attachment— FureXase of part 

of allaehed properly by a third parly who tatufies Ihe 
whole elatm — Ao ri^A/ of eonlrilution ogaiisl the 
remainder aegvired by the purehatcr An attaching 
creditor does not obtain by his attachment any 
ebargo or lien upon tbs attached property here 
(herefora a thud party purchased a portion of 
certain property under attachment and satisfied 
the whole of tho creditor s claim Held that 
tho purchaser acquired no right of contribution 
aa againet the remainder of the attached property 
Slot* Lai v XorraSuWin I L It ‘’S Cate 179 
Peaeoet ▼ Sladan Copal 1 L F 29 Cate 4'’S 
and Vitter v LulhiiMm Debt I L It Calc 
419 referred to Lalta Fsasad t Zadur up 
DM (1010) 1 L R 32 All 4"9 


2 — ■ rieftgage sale — *tt an U by 

eoment on one of to inoTtgagor* paying off deerre— 
lAabtlily o/ other eo mortgager* to eentribute^ 
EMi/yZ^ontreet Atl (ISi 0/1872) * 69—Chirg* 
Where a mortgage decree baring been passed 
•gainst several persons a sale of tho mortgaged 
property took place end then ono of the mort 
gagors paid off the decree bolder and by consent 
the sale was set aside Held m a suit by him 
sgainet the other mortgagors for eontnbution 
tbst although the defendants were sot liable 
under e 69 of the Contract Act tho plaintiff not 
having paid tho money to prevent the sale the 
defendants who kept the property wero bound In 
equity to pay their share of the money which the 
pfauitiff had paid to roleaso tho property The 
amount was declared to bo a charge on the shares 
of the defendants Psrbbu Nabain bivon 
Bauadus p Babu Beni Sinoh (1900) 

14 C W N 361 

3 Purchasers of mortgaged 

property — Slode oj catevlaling amount a* beliccen 
piirehiuers of different items of mortgaged properly 
it morti^agcd 3 items of property to one A foe 
Bs I 300 Two of these items were sold to two 
persons for Rs 1 "00 and the deeds of sale pro 
Tided that tho amounts for which the profits 
were sold should bo paid to the mortgagee Tho 
sale of tho third item was for cash but the pro 
perty was not sold free of encumbrance and there 
was no contract between Jlf and tho third pur 
chaser that the lands sold to the other 
pnichasers should be Iisblo for the Rs 1 *>00 
of the mortgaged money S assigned hjs mort 
gage and tho assignee obtained a decree for tho 
fall amount duo on the mortgage and in eiecu 
tion the properties sold to the third purchaser 
were brought to sale and the third purchaser 
paid op tho amount to avoid the sale la a init 
by the third purchaser for contribution ft w^ 
extended by the third purchaser that the amount 
of its IdlOO should be Lome by the other iwn 
purch^n and the rateable cculnbuUoa ta aD 

.1. .... -I...... V- 
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COPFRIGHT-concW 

avail himself of other peoples industry Not 
will ho he allowed to take quotations from }udg 
meats or facts obtained by another from the 
records of a case The principle la that wlubt 
all are entitled to resort to common sources of 
information, none are entitled to save thexnaelvea 
trouble and expense by avaihng tbemaclvcs for 
their own profit of other mens works 8ub)eet 
to copyright and entitled to protection Xetna 
T Fullerton 2 Beat 6 8 followed Joo£3B 
CsANOBA CuAUDnuBi V Mosim Chandba lUl 
(1914) 18 C w N 1078 

Preparation ly a tnrm 

her of the Board of Studies Allahabad Un%ter»%ttf 
of a hsl of graduated aeleehon from different avthora 
for certain examinatiom — ^uhheahon by the Syndi 
cate of a syllabus containi»/^ amongst other Uems 
the selection already referred — Puhlicahon of tame 
la booh form by a book seller — Infringement of 
copyright A a member of the Board of Studies 
of the Allahabad University prepared at the 
request of the convener a list of graduated selec 
tions from standard Persian authors for the use 
of candidates for certain examination of the 
TJmver ity In preparing these lists he spent 
considerable labour learning and skill The 
Board of Studies after due consideration adopted 
with slight modifications the selections shown 
in the list as the subject for those examinations 
m Persian and published the lists for the infor 
station of the nubho generally and of the caadi 
dates ooneeroea specially Subsequently to this 
B a firm of publishers compiled books from the 
oiigmal authors according to these lists Held 
that A had no copyright m the lists as by laying 
the result of bis labours before the Board of Studies 
he placed the bsts unreservedly at the disposal - 
of the University authontiee 2ItnLASaiAii Annul, 
JaULv BaaiDaxALflOlG) I L H 38 AU 484 

. .. — . Seasons Jot aegum 

tioH ^ copy right in a compilation like a grammar — 

A out mode oj arrangement— ^o\nt Rmdu family 
— In/t<rt<ance oJ copy rigll »n a irorife compiled 
by the father There is no reason why a copyright 
may not be acquired bv the compiler of a book 
like a grammar if the arrangement of the subject 
matter is novel and has not been employed id 
previous books of the same nature PJamtill 
compiled a book of this nature whereupon 
defendant produced a similar w ork He adopted 
special arrangement of tho plaintiff s book copied 
a largo number of p,.ge8 verbatim from if added 
a small amount of matter of bis own and slightly 
altered the title Held lhat the infnogcment 
of plaintiff s copy right extended to the whole 
of the book and eonld not be limited to tho pages 
actually copied from plamtiS’s compilation Held 
oho that whether or not a cojy right would in 
a joint Hindu family pass by survivorship tho 
sous of a Hindu father who had acquired tho copv 
riaht were entitled to sue respecting its infricgo 
ment OiiAvun UAKnan A'to Sovs v JwALa 
Pta ad Sivohad I L. R 43 All 412 

COPYRIGHT ACT (XX OP 1847) 

■ ■. ss 7 and 12 — Copyright — Suit for 
darm jes for infrtngtm nt of eor^ight—JurisdielioTi 
A suit to recover damages for Infringement of coj^ 
right does not lie in the Court within the jurisdio 
tion of which tho plaintiff but not the defendaat 
resides Neither u the possessor of a pirated copy 


COPYRIGHT ACT (XX OP 1847)-co?ieI<f 

ss 7 and 12— coneW 

of a copyright work bound to deliver it to tho 
owner of tho copyright whenever he (the owner) 
may happen to reside Bam Kisoait t> Piabi 
^ (1910) I I R S3 AH 24 

COPYRIGHT ACT (111 OP 1914) 

See CopynioHT 18 C W N 1078 

CO RESPONDEM 

See CmL Pbocedote Code (Act V or 
190S) 0 XL B 23 

I L. R 37 Eom 511 

absence of — 

See DrvoEcE I L P 45 Calc 625 
CORPORATION 

See GtTBxisHEE 4 Pat L 3 141 
See Sale 1 L B 43 Calc 790 

Senate of a University — 

See Ukivebsity LEcrusEaaiP 

I L B 41 Calc 518 

Shit against— 

See PLAnx I L B 43 Calc 441 

corporation sole 


CORROBORATION 

See Accomxuce I L R 33 Calc 659 
Set OoHTEssiONS or Co acccsed 

I L R 42 Calc 789 


- necessity of — 


See AocoarucE I L R 38 Calc 90 

CORRUPnON 

See OmciAL CoBBurrxo’r 

CO SHARER 

Set AcQUiEscEsca I L B 37 All 41*" 
See Acea TEaA^cY Act 1001 s lo9 

I L R 42 All 311 
Bee Bevoal Tevascv Act s 171 

15 C "Y W SIS 7S2 
IBS I L B 33 Calc 270 

Bee Dispute concecmko Lavd 

1 I It 40 Calc 9S2 


Bee Hihdu Law (Pabtitiov) 

L B 41 I A 217 

See IJAEDan 

I L R 43 Calc 10«8 
Bee Mauquedas Law — Pee emption 

I L. R 39 calc 918 

Bee Co owaeh 
See to PABCESZE 

Bee rABTrTio*f 15 C W N 373 

Bee r*BTnio*f Act (14 o? 1303) 

15 C W N 652 555 (foot OOte) 



( llSo ) 
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CO SHARER — conid 

Ste Fz'tu. Code s 447 

I L R SG All 474 
See PfiE EMTTiO'f I L R 33 All 260 

See SlLE FOR ARREARS 0? Reaenua. 

I L R 44 Calc 573 
6ee U\TTED Protivces Iavd Revenue 
Act (in or 1001) s 118 

I L R o3 All 707 

lisbiiitr o! - 

S( PrsAr Code s 2_aD 

r L R 322A11 116 

payment by — 

S SALE FOR AeRSABS Or pEYE'tUE 

I L R 41 Calc 1092 


sut by- 

See Bbyoal Tevavot Aor s 188 

I L R 38 Calc 270 

1 ■ — luiaaction — Co ihanr txclu-ute 

tn} 0 /m ni of porltoa of properli/ by—-In)unelton 
i/ wtj b* gran'ed wAere no iniun/ to othtr eo ahareri 
fourui Where a eo sharer had laken possession 
of a small plot of tmocenpied land and had erected 
a tinahed thereon and it was found that by auch 
ezclnsive possession hia other eo sharers had 
not snCercd any snbatantial injury Held that 
no mandatoiy injonction should be issued re 
qainod him to restore the land to its original 
condition. Tlolron d Co r Ham Chand hull 
L H 17 1 A 110 t < I L H 18 Cak W Ihibar 
Ronfar t Uoaetn AU Bepan 1 L B 2C Cak 
S58 Alarjan Bibee r Sheikh Aihak 4 C W N 
7SS Zacnmjtvar Stngh r llanowar Ho <(a 
I L It 10 Oak 2S3 referred to Baaimonon 
Cbowosubayi V Gori Uouav Rot Chosydhuxi 
(WIO) 15 C W N 188 

2 Ri ht to contribation — Contract 

Act {IX of 1872) n 43 69 TO^Rent pa,d by 
to iharer tn xerongful porse^eton of entire joU'^ 
Payment good faUh^Deduetion on orcotmc of 
mean profit* — Payment ichether gralut^xia Dcfen 
dant e title to an eight annas share in a yiCe having 
been declared in a suit brought by him against 
the plaintiff the latter sued the former (or a 
moiety of the rent recovered from him by the 
landlord when ho was in ezclnsive possession of 
the yoU Held that in such cases the principle 
m Dakhxna Mohan v Sarada Mohan J L P 
4 Bom 6i3 applies and the plaintiff sronid be 
entitled to recover if the payment was made 
by him in good faith, subject however to a dedne 
tion on account of mesne proGts reohsed by him 
jn respect of tho defendants shore. If the pat 
ment was made with a view to Creating title in 
tho entire jote it could not have been made in 
good faith It would be a voluntary pavment 
and one not made lawfully within s 70 of the 
Contract Act Ce«a» Iliinat Singhjt r Bhavahhat 
J L. R 4 Bom. 613 Bamaaurulart t Adhar 
Chandra I L R 2^ Cak 28 Ttluck Chand t 
5atidaeiini I L R 4 Cole, £5/* referred to 
Jiyyat Au t Fateh Au IIatbar (1911) 

15 C W H 332 

Cf CONTRIaCTIOW 

I L R 45 Calc. C91 

3 ' ■ — ■ Ce-sAorrr lonj 

lord if majtveforhuthareofrent vhen noeeparatt 
<oM«r|ion— 6uif for apportionment tf lies — prayer 


CO^HARER — coJifd 

/or apportionment in rsnf uiil if enterlainahk — 
lartut — D'eree for entire rent in faiour of all tee 
sharers trhen nn j be made A co sharer landlord 
can maintain a suit for his share of the rent 
separately if there is an arran..cmcnt for separate 
collection without a division of the lands amongst 
tho CO sharers The case of Pay Aaratn ViWer v 
Pkadasi Bag I L P 27 Cak 479 does not lay 
down that there must bo a division of the lands 
beforo a co sharer can mamtam a separate suit 
(or his share of the rent A sale of a share in an 
estate which has been let out m its entirety to a 
tenant does not of itself nece sanly effect of a 
severance of the tenure or an apportionment of 
rent but if the purchaser de ires such severance or 
apportionnient ho mu t give the tenant due notice 
to that effect and then if an anucablo apportion 
ment cannot be made by arrangement between 
all the parties concerned tho purchaser may 
bring a suit against th tenant for the purpose 
of having the rent apportioned maljng all the 
CO sharers parties to the amt Such an appoi 
tionment can be ashed and effected ns the rent 
suit itself Bnt whero in auch a auit tho plaintiff 
did not ask for an apportionment though be 
made all his co sharers parties the plaintiff was 
entitled to ask for a decree for the entire rent 
m favour of all the ce-sharers Shyasu Chubv 
Da 9 t Joocs CBASftRA PAT (1012) 

16 C W N 774 

4 — Suit to r coTer Joint possession 

Pstlusne possession by a eo-sDarer—irHefe 
pos ession lerongjiil at its me ption co sharers if 
nay reeoier joint pos ession The defendant was 
In wrongful occupation as a tenant of a plot of 
land belonging to the plaintiffs and other co* 
ebarers Subsequently the defendant purchased 
the share of one of these co shaiert and tbns 
became interested m tho land as a proprietor 
In a suit by bis co sharers for lomt possession of 
of the land m smt Held that the plaintiff’s 
occupation being originally WTon"foI tlie subse 
quent acquisition of joint title did not entitle 
the d f ndant to resist tho plaintiff a claim lor 
Joint possession TFafsoA tt Co v Ram Chand 
Ratt I L R IS Cak 10 djstmoUished. Soaxse 
S asustssir Sittama Chutut 3£K (1911) 

16 C W N 251 

6 Ouster by olh r 

eo sharer vhal amounts to— Claim and eiercis 
of esxfasire ti’le under a lease from a tlrar'’tr— 
ir/en eo-shaier m possession may keep txclusire 
possestion— -Change of case in second appeal — 
Remand prayer for Tlio five sixths oomers fl 
an esbate A sued thi* rcmainmc one iith owner* 
(or recovery of joint pc^es ion with the latter 
of certain lands within the estate The latter 
m defence stated the lands in smt were part of 
estate B whi h tho owners of that estate had 
given them in les'c This having been found 
against in the Court of 6r=t appeal tic defendarts 
in accond appeal prayed to bo allowed to set up 
the del nee that they had been m occupation cf 
the lauds as co sharers and were cvltnating 
the samu as seeb with the connect of the plaintiffs 
The prayer- was duallowed and htU that this 
was a case of exclusion of eo sharer* by ether 
Co-sharers and the ptamtiffs were entitled to a 
decree for joint posse sion. II otiun A Co. t 
J am Chand J>utt L.P 17 I A IIO * < J L. p 
IS Cak- 10 Leiehmesvar Binr'hx Maroirar Uoriir, 
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CO SHARER— con^!? 

L R 19 I A i8 s c 1 L R 19 Gale 2S3 and 
SloMsh Aaraift v Aoubwi Pathah 1 L R 33 
Calc 837 /t c I C L J 437 distinguished 
Mooeeejee j The rule laid down in ITatooR 
A Co r Ram Chand Datt L J 17 I A 110 
6 c 1 L R 18 Calc 10 is a rule of justice equity 
and good conscience and must be applied wiw 
reference to the circumstances of the individual 
case before the Court Pnmd factt co owners 
are entitled to hold joint possession of joint pro 
perty and consequently if one co slisrer seeks 
to defeat the claim of another co sharer to joint 
possession special circumstances must be allied 
and established to justify evclusive occupation 
by one of them The principle deducible from 
the cases is that a co sharer who has been ousted 
from joint property is entitled to recover joint 
possession To constitue ouster a physical cvio 
tion 13 not essential if a co owner is m possession 
on behalf of or under an adverse claimant under 
such circumstanr'es as to evidence a claim of 
exclusive rie,ht and title and a denial of the rights 
of the other co sharers there is an ouster m law 
Wlien one ro owner accepts a deed of the whole 
property from one who has no title and claims and 
exercises the rights of sole ownership under a 
denial of any other person a right in the pttmi es 
be IS in adverse posse sion to the exclusion of his 
CO sharers NABEKsna Bhosan Roy t Jooctipn. 
Nath Roy (1018) 20 C W H mg 

fi Leasa by majocil? of commett 

land — \alidxtj/ of lease — Lease sihefker btnaittfj 
on v»noritu-L^mt hj minority tn ejectment — 
Remedy whether fimtled to parltUon only — Form 
of decree A majority of co sharers m aainu 
dayam or common land cannot grant a perpetual 
lease of the common property Where a lease by 
Borne of the co sharers is found to be invalid, the 
lessee is not entitled to be maintained m his 
posseasion leaving it to those co shares objectiog 
to hw lease to sue for partition as their only remedy 
WheTi. the lease is bv some of the co harers to a 
person who is also a co sharer and the suit is by 
other CO sharers to eject the lessee the proper 
dectcfs to be passed is one declaring tfsat the 
lease is not binding on the plaintiffs and directing 
recovrrj of possession by the latter on their own 
behalf and that of the other co slidrers Pafa 
mappa Chfitfj v Sreemaih Debnsilcamony Pandora 
Sannadhi I L P 40 Mai 700 applied irotson 
and Oompamj v pamchumlDult 1 L R IS Calc 
10 exphmeil Raonai AnnArvuLu i GovTY 
basaht (1918) I L R 4i Mad 1088 

CO SHEBAITS 

See Parties I L B 46 Calc 877 

COSTS 

See IrprAu 1 L P 43 Calc 857 

See AnDirrATiov I L R 40 Calc 219 
Se ATTOP^ET I L P 43 Ca’c 932 
See Attorney akh curvr 

I L R 40 Calc 386 
Bombay MiMm ai \ct (Pom Act 
III ISSv) 8* 301 

1 L R 43 Bom 181 
■See Civil PnocEUCRE toi e I8S3 s VX 
14 C, W N fiM 


COSTS— conirf 

See Civil Phooedtoe Code 1903 — 
s 35 I L R 43 Mad 61 284 
0 XXV R 1 I L R 35 Bom 421 
0 \XXIV KB 4 5 AND 10 

I L R 40 All 10& 
I L R 41 All 473 
& 14 I L R 35 All 51S 

I L R 41 Calc 173 
Se^ CoNTEMPf or Court — 15 C W K 791 
See Contract Act (IX or 1872) — 
s 47 I L R 40 Bom 517 

s 65 I L R 40 All 558 

a 70 I L R 42 Bom 556 

See Contribution I B R 32 AU 58o 
1 Pat L J 201 
I L R 43 All 77 
See Court Ffe 3 Pat I» J 443 
See Criminal Procedure Code — 

3 148 15 C W N 811 

s S44 I L R 42 Bom 254 

5«e Decree I L R 38 Calc 125 

See Divorce Acrr (IV or 1860) es 2 4 7 
AND 45 I L R 38 Bom 125 

See Easement I L R 39 Calc 59 


See Etecuiion of decree (48) 

-^4 Fat L J 830 
See OUDH Estates Act (I or 1809) 

I L R S3 AU 344 
See Paebi AdaT System 

I L R 39 Bom I 

R 41 Calc 637 
See pRAOTicB I L R 35 Bom 839 
See Pre emftion 

I L R 2 lah 294 
See Principal and Agent 

I L P 41 All 254 
See PrtVY Council 

I L R 36 Mod 601 
See Pesiand i L R 43 Calc 1104 
See Secupity roR Costs 

I L R 42 Bom 5 

See Shawls 

5«e Solicitor s LttN for Costs 

I L R 34 Bom 484 
I li R 35 Bom 352 


Against Secretary ol State— 

SfC tRISIINAL iKOCEDlBr CoU! 

5 Pat ' 


J 321 


appeal courts powers regarding— 

See Dasiaqes 29 C W N 352 

apportionment of — 

lower- ^ .ocfc, 2 
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COSTS-MWi? 

— item ftgaisst 

«f« ^E5TtTc^lo^ or CoSiCOit. RtOttlS 
I 1/ R 44 Bom 4S4 

— due to aisiaVe — 

iff I ETTEEA P*TEVT IfiSS CL. 38 

t L R 45 Bom *13 

— Ifl pre-Mtaistios- suit — 

'Tff IfEV'^pno^ 

I L R 2 Lab 284 

oi reaping crops — 

Sti i luiJt la C W N 817 

o{ wiU — 

Stt OrroncE 1 L R 44 Calc 35 

ol reslilutwaot imt dtsmi st4 lor 

plawllfl s aoT appearaocfc — 

Set CrriL PnocEDras Coot t983 0 I\ 
n 8 

1 t R 44 Eosi 82 

snectsstul btig&ats deprire^ ol — 

St ll\UAOC$ 

24 C W N 352 

— — secnnJj lot-— 

See Ctvjl PsocisinE Cot>E 1008 0 
\X4 a 1 Avo 0 WMI! a 1 

j I R 36 Bom 415 
Oi XL! e. 10 ’CW R 2 *^o 

\tni B I 

! L R 42 All 626 
■ wi’e a claim lot Bulrunoout »tal — 
’f/e PBE«rotvcf bJUtt CaCSE COOTtS 
A<.*r ISj: 1 L R 45 Bom 318 

■■ ■■ Wbra oct to t« disallowed— 

<«« Cvsioit— Scccc to\ 

{ L B 2 Ub 366 

Where fjtclmenl proceedings coatd 

bare been taken la Small Caaae Cosrt— 

5f« J5o>;jMj ilx^7 IW-IH riiTJirrTJoN> 
Act lols 

X L R 49 Bom 1236 

— LiabiUty ot Gaardnu. ad httm ol a 

loa&iio — Personi2 liaf iUtj o/ gita dian ftj jwy e<j U 
incarreJ It/ einweriorj/ appeal XLo gwrdwitv 
ej {ifew appointed tbe Cv u<ueU> ffel-i 
his costa out cd tbo estate of tbe defendant whon) 
be tenresents if he does not rero er them from 
the plainttB but %hen a guardian ad Ul<m tales 
it upon fiunseU to appeal against a decree he 
pots himself m the position of a next fsKRd loUiat 
»Dg proceedings and no loagir is la the posittoo 
of a paarire guardian ai it! m fetflMWi 
Hofisuajtv JifoKo ssn Jacob (19091 

1 L P S4 Bom 3"4 

Partition — Ctul ProceSare Cad^ 

(Act f of ISO') * /^i O XZ/r J applteatiOK 
of—Appellole Court pouer of It w not necea 
eary for tfic appiicatujn ot 0 XIS r 4 ot the 
Code o* CjpjI iroetdure that (Le dwree rho&ld 
proceed on ctecj fttound coromon to all tb« )4ain 
tifis or defendants It w quite auDlcwnt rt rt 
proceeds on an\ ground cotrinoti to the j artj to 
wfiieJi the arpeUsnt belocviiS Lnder « 107 of the 
Code the \ppcliale Court has {he same power 
as tUe Coiirt of hrsf injfancc Sfama ^uffifure 


COSTS -««« 

UfSw V J/rrdine Sintner d Co 1*^ R ^ 160 
DtlJnr Ah K^at r Bkauant iS<</aj Stnj^i I L Jt 
SfCatc S7S and rnm Aamal S<i>(.a v Ahtrod AU 

1 L P iff Calc 4 9 referred to Ameizv Pbassd 

i rtKmr si>ojt (19H) 

1 L R 42 Calc 451 

— — Appiicatioa lot Registration as 

share holder »» n Compony — Coinpaviet 
Aa It t at 1SS») i Jii~~IItgk Conrt Bvle. J? 
tOi — f/tnh CoKtt tfjiiaaf of Circular Ch HU 
To rt'Cttiate tost* intiirrcd la obtaining an ordec 
from the Dutnet Court to registe tl•^ sppiicant aa a 
ehsrehold c of a Companj recontso mnat be bad 
to the fftgfi Court Sfanunl of Cinl Circulars 1912 
Ch \III and not to Hi^b Cbtirt Rules (Original 
Sidel R “Oi framed under e 254 oS the Indian 
(ompaBtes Act (M of ISS*') Dimopab Mauocjt, 

G«%NJM> and MANCFACrCSJMl COMFASV Ld V 
IltOINDAS SIaOAMJiL (i91a) 

I L R 39 Soa 083 

— __ Secanfj for costs Tt e fact that 

the appellant b*-' no monev of her own is not in. 
HscU a sutheient ground for demanding seciiMt^ 
for cost Rhen >t appeared that the appeal 
was not merete rexatious (the apprtlanta suit 
bating Iieen decreed b/ caa Caact) the fact that 
the appellant had relstionB who bad tnonev to 
pay was not a euiTiCiant ground f« demanding 
aecutiis ilAtRCSv Katk Sinob t 'BaSiM. 
anasot Ds»5 (lOH) 19 C W K 448 

— . — Discretioa ot coart sa to coals— Ae 

counft tiiitfoT o^i'istsiirtinryfe— d'Ssf'i^WWefKOffa 
f/er f<rr dejavU or diiloneat eoadu ( \n occounfinj— . 
S 2’ Prtiut ae>/ Small Cagtt Courts 4ct (T1 0/ 
tSSZ) A person wlu> takesupthainBnBgementof 
ftuotber s eatata and collects and disbaites znones* 
has to be read) with his account XXia failure to 
perform (henhriousdutpneceMiitatesftGnit and he 
must |>aj the plaintifTaoMt CoH^sr v DwdWtp 

2 Ir J Ch IS folloned This is aU the more so 
when be makes a dishonest defence aubnuCs 
• false aceoxtii and keeps back hooka of account 
or dwunienfs /fcrmnlb v Anthaa Kamur 
f L ft It Cafe HI fS9 referred to ITbere 
the raanagrr aued the principal foe arrears of 
salary m the Preaidency Court of Stoali Causes 
eud the priDcipsl auetl the znaosger in the Ifigh 
Court for accounts and the two auits were heani 
together m the High Court and «n smoant Jeas 
than Pa iOOO was fpuod due (rotu the mana^r 
ttr ii» prmcipa! costs were awarded against tbo 
ntsuager on High Court aiale No U haring regard 
to the etrcomstances abore stated Sckesjaei 
Gbosb X Copt UTonaw CoswAiii (1915) 

19 C W M SSQ 

■■ 1. ^ ■■■ Ajpellate Court vten 

aioald tat r/rtt wnth order u/ primary CWtrl ae 
to eartr Where costa are in the discretion of tbo 
judg? the Court of Appeal mli assume that ho 
has csecciscd lu^ discretion utdesa >t is sstLSrd 
that be has not exercised it ALo the Appeilstc 
Court wiU not interfere with an eserci e of the 
discretion of tka lowir Court unless it ha pro 
need d on a mamfcsify wrong ground '^isi 
OiNpar McKER-rx e CiiA»r CiiiitPPK Dert (ff'l") 
22 C W K Srs 

— — — — E tween Principal sad Agent id a 
salt for account— Jfniaycf halduy of far eojtt 
'~Prasidio<pirKallCaute court Ae<(\l o/JfS ) » 

" — ?'«ir/ice In the madrr of eo {a the Court a 
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COSTS — conld 

discretion is to be exercised with special relerence 
in ? tlie circumstances of the caw inclndin^ho 
conduct of parses. Shco Dayt Tev^rt 
V Biahinath Titoart Chowdhury 9 JV Jt Ri 
rrfmed to If . person t.ke,% tka al," 
ment of another s estate and collects and dis 

i; ” 

submits a fabc account and suppresses imnortant 
documents thereby hampering^ and pSS 
Ito .nqniry ,t only r.-M th.t ha S,oiia 

t°’ •“'> ‘“‘isitnl to the soil AI 
gopzul Chatter , v DAoian llaharr Baar^Z 
i^rrjtoa s Pej) 12 G and Ilurrtnatli Tat v Krtlhtta 
Kumar Balheht 1 L It 24 Calc 147 referred to 
Because m a suit for an aeconnf « 
ks. than E, 1 000 Z UnTdat '^“thl S2' 
dent It doe, not foUoir that aoeh > ,„,l ,r„“d 
hare been instituted m the Prcsideni^ 

provisions of s 22 of 
SSriS'"'*''',:’' Court. Act ami? 

' ' I L K 43 Calc I9o 

?X”y.r "r'St '■’ ™ror^^ 

aest friend for declaration of the infant s title to 
property the attorney js entitled 
to have a charge declared on the properties lor 
St.ftiST* incurred by lifm «d he « 

entitled to reeoTcr the eame in a amt ct.*... — ^ 

isf'prtuhari ^ fw C H 13 Eq 

syj fulehard y PdltrU L R 17 Ea 222 In « 

ndyay^Cll;,SY^ 

^ j® 653 Ex jxtrte Tueed (IS99)2 O B 

U7 Inarendra Nath Sircar y Kamalbojin, 
fs ^ Efvlabat y Jtfjctaon Ehat 

t^nlar Dinaha I L R 10 Rom 21't hhetler 
^rwto 3IitUr v Rally Prosunno Qhoti I L R 

f f ,s nvei 

Chtra’a Pal /c‘Z'l ‘llZtZnT ^ra^Zi 
Appammt 1 L P 17 Jiad £57 referred to 
WElvnisoKaDcTT. 

' ^ I t R 43 Calc 676 


7 ~~- - Costs of the Seer firy of S*ale 

“lipSlir,", V’Z'Tf 7 

r Where the <!«.. «r/i^ca/e of He Taxing 
Js a party to a amt “I? Ind.i 

Ordinary^ Oneinal CirH ‘t Court fn lU 

nr. .Sdad friiim hi, ’“™, “7. “I'' ™'- 
bill of costa taxed in the ordlnl * *“ **” 

tho Oovrmmrot LKd or .„7 jV’'“ '’ 

bri f fee, to the \ 

•»owel on taxallne V ‘ *'>®u]d bo 

I L R 40 Boa: 683 


COSTS— confd 

■ —Costs to abide the result” 

Costs to altde and follow the. result and eosU to follow 
the etenf dtsiinction between Where the IL'-h 
Co^ m remanding a case to the lower Court 
ordttcd tliat the costs should abide the result 
Held that the ^yords abide the result only 
connote that the order as to costs is to await the 
pacing of the final decision in the case and have 
not the effect of fettenng the discretion of the 
trying Judge Distinction between abide the 
r<»ult and abide and follow the result ’ or 
follow the event pointed out Peiuah r 
ItAKsmiiDEVAsiMA (1915) I I R 39 Mad 476 
~ Trustees— Djscrefion as to eoits of— 

Appeal against order for eosis—Trualeea when 
enliUed to eoslt of legal proceedings out of estate 
iWthough costs of a suit are discretionarv with the 
Judge the Court of Appeal will interfere with the 
discretion of the Court of first instance nfaerc it is 
found that that discretion was not exercised on 
correct principles Persons who are m the posi 
tion of trustees ought to have their costs out of 
the trust estate when a question of legal pro- 
ceedings u concerned unless they have unreason 
ably earned on or resisted such proceedings. 
The Court of first instance having come to the 
conclusion that the mulwalUs were really trustees 
ought to have applied this principle in making 
order as to costs Where disputes had arisen 
between the mnftio/fu of a ualf estate end the 
fnutees eupemsing their management and by 
mutual consent the matter was referred by Coun 
tO'the Assistant Referee of the Conrt for report 
and upon the report being made the muftraffis 
took exceptions to the report which were rejected 
by Court and the report was confirmed and the 
Court allowed only one set of costs to the tru tees 
out of the estate and none to the mvftreffis Held 
on appeal that the mvferalfia were entitled to get 
the costs of the rcfercnco out of the estate but 
not tho costs of the proceedings resulting from 
tbcir taking exceptions as tho exceptions were 
rightly rejected by tho Court of C«t Instanco 
aa unreasonable As tho mKtiraffts succeeded 
lu Ihcir appeal to a material extent they as well 
•s the respondent trustees were allowed costs 
out of the estate Aoi SIo Sumizi r Sted 
Au M» SnoosTBT (191C) 21 C W N 339 

On appeal for orders — General n le* 

of the Uigh Court {Cieil) rr 21 2S~1 leader s fee— 

Order on objection as to jarisdietion raised by defend 
ant rHnrntng plaint for jresentation to proper 
Cotri Held that r 21 of tho General Rules 
(Civil) and not r 2v> opplied to a caso uhcro a 
question a, to the jiins<hction of tho Court having 
been raised br tho defindant was decided against 
tho plaintiff and the j laint relumed for pre^nta 
tion to the proper Court GimibsiiAir lUiiatn 
(19IS) I L. R 40 AU 615 

— - — Joint decree for eosfs ngalasi 

defcnoasti claiming under separate lilies 
a ferdants be i gntso tfroi’g doers — Suit for eonlrihu 
/loq — Sr ■( lot tnanlit able T*o persons each 
boiling ly a eepamto title a I alf elaro in certain 
property uero nrraied ns co def n Innt, to a eult 
for recovers of n »Iiare m tho mi I i ropcrlr TIio 

r laintiffs ol tninn] a rlecrro with ers't 1} e order 
IT CO, a loing as against the ilef n Unis Jointly 
Tho pisiotiff, rlecreo bolder, executrsl the rlecn-o 
for cot, a~nln» one of tho judgment dellor, 
mod bo then sued tho other Jud^m nt,debfor for 



( 1133 ) 


DIGEST OF C^ES 


( 1191 I 


COSTS— <on/J 

eontntiutioB llilJ that the *uit would not he 
folire T ToPJiUiq Ilitiar, I L P 19 tit 4C 
followc^l Nanp LiL bison r Bem SIaduo 
S rson (1918) I L R 40 All 672 

Sjcce$slal party not to be deprived 

o! costs tinless gatl y oi miscondnct omission 
or neglec * — D •frd on of loctr Co'ri I Itrjtrtd 
tn/A trlen focit vtre mil niul the 

tilaU>*J>ed pn cipit noloted — Cosl-a ooeationtd by 
vn>ieff*srjri/ pit tiny at tie xnaUinee of attorneya 
payalU by altor ryt /'er«o< oftt/ A limdu blamtliA 
bv cA- te died possessed of property worth about 
Ra 3 00) ILs widow the plaintiff sued the 
defendant claiming to be another widow of tho 
deceased for a declaration that the latter though 
living with the deceased was not entitled to too 
nchts of a Hindu wife but was according to tho 
custom of tho community entitled to naintenaoco 
out of the estate of tho deceased The tnal Judge 
decided against the defendant and referred the 
suit to the Commi ooner to take an account of tho 
estate of tho deceased and (or an inquiry as to the 
proper amount to be allowed to the defendant 
for maintenance Before the Commissioner the 
quantum of mamtenanee was agreed by coosenl 
of parties but tlie defendant put m a claim foe 
ornaments which aws disallowed The Commis 
iioner made liu report and the suit then came 
up (or further directions and costs Icfore a Judge 
who was not the tnal Judge It was repr« entM 
ko him on behalf of the defendant that the auit 
was Bocessars and (hat costs should come out of 
tbo estate Tlio plaintiff submitted that tho 
estate was small that tho defendant neser bad 
any case and had lost all along tho line and that 
although the plaintiff wonld be justified in asking 
for costs against the defendant she would not do 
so as nothing could be got from the defendaot 
The learned dudgo thought that the plaintiff was 
moro m fault than tlo defendant and ordered 
tho costs to como out of the estate The plaintiff 
appealed Held (i) that there had been a mis 
apprehension of facts on the part of (ho learned 
Jud^o who made the order of costs and a snolation 
of the estabb hed principle by throrung upon 
the plaiotiS tho costs of tbo unsucccs ful defend 
ant where tho plaintiff hs4 1>ccn guilty of no 
iniBConduct (ii) That th order as to costs out 
of the estate must bo deleted and the defendant 
bo made to bear her own costs Cooper y nitltng 
Jam 15 Ch I) SOI Kvppuiwamt Cheltj y 
Zaintndor of Kolahatlt I L P 27 JUa'’ 311 
and Pinchordai Itthaldaa y Bat Kiai I 1 P 
10 Lorn 676 referred to Costs o casion^ by 
tho unnece ary j imting of certain matter at tho 
instance of parties attomess were made pay 
able by the attorneys personally and not oIIowm 
to fall upon the clients Laxkibsi r Papiuba 
(1017) I L E 42 Bom 827 

WheT> part only ot claim allowed 

The Subordmato Jud-’O havin'’ decreed the plam 
tiff's claim for less than half tbo amount should 
have allowed the phintiffs costs to the extent 
of their success Kiiaosbau Das r PaU Saxkab 
Das Pramasik (1014) 19 C W N 775 

I I R. 42 Calc 652 

Costs o! Record— Inclusion of 

unnecessary matter — DiM/fouan« of to ts Tbeir 
I/irdships directed that tho Registrar of tho 
High Court should disallow to the successful 
appellants the actual costs o! pnntinn 331 pages 
of unnecessary matter wastefully included in the 


COSTS— confJ 

reconl and such consequential costs as he might 
think right in proportion and that the costs to 
be taxed m England should also be reduced by 
Buclv amount os the Registrar of tho Privy Council 
Blight consider attributable to the insertion of 
the supcrffuoui matter Gofal Ciiavdea CfiAp 
D OBt A Rajam Ka\ta Guosu (1919) 

L R 46 I A 299 

Security for costs — InsohenlplatnUff 

— Cause of action crutng after info/ie«cy — Practice 
In a suit by an undischarged insolvent for a sum 
of money larger then his liabilities in tho insol 
Toncy and due in respect of a transaction subse 
quent to the insolvency the defendant applied 
for accunty for costs — Held that the plaintiff 
ought not to bo ordered to giie security for costs 
It&des T Dawson 16Q S D SIS Cool x WJielhcl 
24 Q D D CoS and Couell y Taylcrr 31 Ch D 
31 referred to E D SIcbsay i East Bevcal 
hlAiiAjAir Flotilla Co Ld (lOlS) 

I L R 48 Calc 156 

Solicitor’s li Q enforeeirerrt of — 

Direct order for payment to solicitor — Jurisdiction 
of Couit— Proper eaie On an application by a 
solicitor made in a suit m which certain costs 
had been awarded to his client against the opposite 
party (he Onirt has jurisdiction to enforce in 
a proper case the solicitors lien by making a 
direct order for payment to the solicitor by the 
oppo lie party of such costs JCheiler Ansfo 
MtUtr y Kaltj Proionno Ghost 2 C W Is 508 
followed Where the original client was dead 
and It appeared that his legal representatiyee 
were not ji^ple of substance and that they were 
unable to pay —Held that tlua was a proper 
cose in whjch the Court m tho exercise of its 
discretion would roalie a direct order for payment 
of such costs to the eoLcitor b\ the opposite 
party Uamson v llomson L It IS P ]\ D 
ISO and Jac'son v S3 L J Ch 972 

explained HArKAK&&0 Y Foolchaki) v Oooti 
BAsi Biivttab (1919) I L R 46 Calc 1070 

Witness exanun d nnder Presidency 

Towns t’sclvency Ac — {III of 1909) s 38 — 
Praeliee In Insolvency proceedings mortgagee 
was examined under a 3u of the Ire idencx Towns 
Insolvency Act lor the puiposo of challenging 
the mortgage At the time of such examination 
attomoy and counsel appeared on his behalf 
Subsoqurntly when the mortgagee was not 
challenged he applied to Court for an order 
foe coats agamst the cr^itor I/eld that a 
witness examined under s uC of the Pre idcney 
Towns Inaolveccy Act (HI of 1909) xvas not 
entitled to the costs of employing attoinex or 
counsel In re Waddet C th D 3 S referred to 
In re Appleton French ard Scraflon Ld {1905) 
I Ch ~49 distinguished Anshu PnOEAsn Giiosn 
In the matter of (1019) I L R 43 Calc "95 

Magutrate’s power to order— tin 

der 8 148 of the Criminal I roceJure Lode the 
Uagsitrato who makes the ord r without any 
direction as to costs has the pouir to make seme 
later and it does not amount on rci lew or altera 
tionofhis first order Aavak CnsMiitA Pal 
CnowDHCET t SircnAFTiLx KriSNA SfArntpAB 

I L R 47 Calc 974 

Record Contalnbg Snperflnotis 

matter— In this ca e the Pnvy Louneil ordered 
that tho costs of 1 rmtmg certain matter they 
considered ^euperfl 10 13 should be dnallow^ 
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COSTS — eonld 

Gopal CiuMiiiA CnovTDinrBi i Pajakikixto 
G no«n I L B 47 Calc 415 

Appearance of a ftard party m 

Administration actions — Creditor cf hetr In ao 
admini-strition action a creditor oi the heirs of 
the deceased was allowed to intervene HrJd 
that the unsucce sful claimant should not bo 
mtde liable for the costa of such intervener 
Tri7?wms V linehaTtan 7 T L R 2'*6 Hurhvry 
V Cpper Iniiy Dratfiaye Bonrd L P 13 It SJt 
In re %lmon Priest v Vpideb / 42 Ch D 357 
I» re ITaff SmifA v ITotfi 22 Ch D 5 In re 
Schwflbncler Stern r Sebtraberehtr (I90<) J Ch 
"70 referred to Soctevuva Moba\ Sinba r 
tlnvaPn-iL ‘^rsRA (1020) 

I I B 48 Calc 352 

On vandors— Covenant to indemnify 

agsmst defective title— on wfe— Lwtifify 
o/ terdor to j>ny rol intreli/ tnjtd ro^ts lut nil reason 
atl eo ti as btlireen talil aid elient Dpon » 
covenant hv a vendor of lands to mdemnilr the 
puTcha er again t all lo ses that the latter might 
be put to m defending his title or cnjovment of 
tie lands troa\ adver'C claim the vendor iR 
bound to pa\ the pureba ct not merclj taxeil 
CO s as between partv and partv of a «mt in 
which he hsd to defend his title but the actual 
co-ts which he had to par to his legal adn ers 
nnd which are res enable m the circumstouccs 
of the cs«e iwiffi v Compton (7S3J) 7 P & -frf 
40 followed \ EN'KATARAvrAiTA Arra BaO 
r NXBAJ7A8iDi pso (F'20) 

I L B 43 Had 898 
Reletenco—Thc costa of a reference 
under a 61 of the Income Tax Act 1^1^ made 
at the in tanee of the Chief Pevenue Authonts 
of Boahav witiun the loral luuita of the Original 
Jnn diction bouIU be taved as on the On^nal 
Side 4rBAvoAfiAn Muxs Luhtep Iv fe (1‘'21) 

1 L. R 45 Com im 

— — Taxation — P 51 « Hi'fh Court Pufes 

—~Counefrt /ff«— jOpiinion e/ Tonij V««ter on 
futin/vm o/ fees porawouiit— Prfnci/4< rtytilaling 
Court » i7\terfrr<nee~Fraeti<t MTicie the Taxing 
Ms ter had csetvi ed his di crvtion xn accordance 
with the Tinncirlcs laid down in r *»1” of Hich 
Court Rule iftid that the Court ought not to 
interfere »n taxation unless the master wa wrong 
in irmciplc or serv clesrh wrong in detail On 
a question of the quantum of fees the Court alwavs 
allows the opinion of tic Taving Ms ter to le 
paramount Olwervation* of Bcvill C. 3 in IIPI 
T Pril (7S"P) L. P 5C P 7 .at p-aije JfO referred 
to and followed SAOASmn G ssinniEcnAxo e 
BAlJViTn I^AP\A^PBSI (10211 

X L B 45 Bom 1334 


COSTS OF REAPING CROPS 

wrongfully atfacbed — 

See C1ai» 

Vrr Cmt PEocxnrrE Cfpr l«wis 
f rn -0 O 21 TR V *>I> W 

_ 15 C W R 817 

CC-TESAKTS 

Set Tz'.cac TrvivcT Act a l"l 

15 C W b 782 

CO TEUSTEE. 

See Pfruc Tnnv 

I L. r 42 Kid. 315 


COTTON GAMBLING 

^ee MAoEniNO covtkaci 

I L. B 39 Calc. 988 

COTTON TRADES ASSOCIATION RULES 
(BOMBAY/ 

*fre Awatd 1 L. R 44 Bom 780 
COUNCILLOR 

Sre Bombay Di'sTrtcr JlrvidPALmrs 
Act (Bom Act in or 1%1) «< 42 
I L B 40 Bom 166 

COUireEL 

SfC Bareistee 

Bee ^Liunors pposEcrnov 

14 C W N 86 

— — — .. Bar Connul Resolntions oI — 

^ee Limitatiov I L B 40 Calc 89S 

duties of — 

Set Babei tes I L B 44 Calc 741 
See Lx BATTE CA-E 

I L E 44 Calc 57S 

— professional ccadnct of — 

'<« Cors EL AS '' ITVES* 

See liauTATiON I t K 40 Calc 895 
■ ■ telegram Iroin — 

<^fe Bad. I L. R 3S Calc S93 

■ 3lr X a Coun el on 

dixeet m tructions from client in cit'd a ground 
la the memo of appeal which eon tilntcd a IiLcl 
on the Judge in Iho Court Iclow IJtId that the 
conduct ft/ X was highly improper It is no 
di qualification for a Judge tr;^g a ea o that 
before luA appemtiaent he was Coun cl m ^ber 
tnatteis for one of (he partie* JA(foB Avn Owr 
Ba>i, t Pa'H Beiubi Cno t 

I L R 47 Calc 828 

COUTtTEB CLAIMS 

Counfer claims Ij de 
feudal t ayaimt y/jisfJJ* ir fiiidiiaHj— Criminal 
Vide 7 wie 4i~£rphsh Suwire loirt I itje 
O X/X r 3 ro»s n elton of U hero two or more 
phintiFs eui for a jcint claim a defendant may 
ret up counter claim against the pJa ntiPs indi 
•ndnslls The Court has a di ctetion under r 4“ 
of the Onginal ‘'ide rules in such a ca-o to decline 
lo allow tie counter claims to le set up o n th" 
ground ftl incorsenience Iamivadav CiitrrY 
V \bdvx kArm Sauib (1910) 

I t E 34 Had 226 

COUNTERFEIT COIN 

See PiNAi. Conzss 23.'> 243 

4 Pat. L J 525 
- — f'ei ody 

— To berome ro.ee ed vhtihtr eonseiote 
jnstes tein —lone to* vnlb IrovJed't— Petal 
Code (4rt XL] <J J*C0) **7 5 JO 

d>rtetion—rtnt\o-Pcvrr* ej J! Ci\ri~l‘trr* 
Pate I 3 *.Cj el oc—rnniral PrtftJ re CceJe 
Met I 0/ rtt CcTtxV To ern 

•titoie an oCrnee ualer » 243 of tie ImsiCWfft 
St u essential to (rove that at the time «be af««M 
le^we rows^ed cl the com 1^ knew H to i« 
eountertrit whether he was in ed tto 

ewa himself or hi* wife clerk ft sereanl wss 
la pcMtession of the cem on fia account as 
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COUNTERFEIT COn»— confi 
thw was a misdirection to tlio Jur\ In a jMirt of 
the Judge I aummins; up which rclatr<t to a matcnal 
and essential element of the charge the conaic 
tion should lo set aside m rerien nnder cl 26 
ol the Letters Patent Ptr Mookchjie J 
The term pcwscs-itn has to l« interpreted 
in the light of s 2 Indian Icnal Code which 
Iv virtue of s *13 applicable wherever the term 
j« u*ed in tit Code 2 al>oli hes the di tmc 
tton reeognired in English Ian 1 etween po “w 
aion and custodv '' o3 of the Criminal Pro 
ceiliire Code has no appbeation to a case re\ieved 
under cl -t <f the Letters latent Merc non 
direction is not necc sanlv mi direction Pti v 
Cfi'f/irt J (r Ipp Ftp ’L followed The 
JudjT'S note of his charge to Jurj is conclusive 
Ai Q Tmptror v f ftnrfra \alK Dot 21 C L J 
3i iJ ( H N Cij3 referred to J rr Fletcher 

J The {Miint of time to be considered vaa tho 
time when the accusnl ha 1 actual or con cioiia 
po tea ion of the counterfeit coma for delemiining 
whether he had knonledgc at tie time that the 
coma were apunoiia Per CiMtoinni J Tlero 
IS a cl ar di tinctioa m law Ictnecn custod> 
and pos-ewon Cusioly means poa*cs ion 
on account of another S .7 Indian Penal Code 
does not express tho complete thought of the legis 
Utiirc on the ijuestion of po se non and it is com 

G tent to the Court to interpret the words to 
come po e se<l in accordance with the meaning 
that tho general law has eiren to them /n re 
proreedisj 2'’nd Decemf-r 3 Mad II C P 
Apr XI teferrod to EiirEBOR i PaTEii CiiaM) 
AcanwALLa (lOlC) I L R 44 Cato 477 

COUNTERFEITIKG TRADE MARK 

St Tbade mare 1 L R 40 Calc 2S1 
COURT 

See pBAcncE I L R 34 Bom 408 
5ee Mobds awd ritBASEa 

■ duty o! — 

See laTEREST 1 L R 42 Calc 690 

inherent powers ol — 

See Esecdtiow or deckte 

I L R 34 AU S18 

■■ not closed if the officer on tonr — 

See 'Mabbas Fstates Lard Act (I ot 
lOOS; B 192 I L B 38 Wad 295 

power of — 

See Iktebest 1 L R 43 Calc 632 

See Peraltt I L R 44 Calc 162 

Offence broight under 
the nofice of the Coiirf in the course of a jidteinl 
proeeedfig — Proceding \nelilulei ly one llunetj 
Jot rrsiAf<inf< to aUaehment of rioicutlcs in encu 
tio ~Prtl mmnry inquiry o«<f fi al order by 
eueeet^or — Legelij of order— Judttwl jm> 

ceedtng — LxtcuUon proteidu g»~CTimttiai 
<(d re Code ( let P of ISSS) et 4 (w) dfd The 
arord Court m a 476 of the Cnmmsl fto 
^cdiit© Code includes the succe sor of the Judge 
Vieforo whom tho alleged offence was committed 
or to whose notice the commi sion of it was bre^ht 
m the course of a judicial proceeibng IVhere 
therefore the judgment creditor brought to Iha 


<C0URT”— fonf f 

notice of the Munsif on the _3rd December 19Q3 
the fact of resistance to tho attachment of move 
ahlcs in cteciition of liis decree and the 'Mun i 
called upon tho opposite party to show causo 
but ills successor after Iiolding a prebminary 
laouirv under s 4<6 of the Code orfered their 
pro ccution on Cth October 1009 for offences 
under ss 1S3 ISC and 3i3 of tho Penal Code 
Held that the o^er was not without junsdic 
tion Action under B 4i6 should as far as possible 
Ihs prompt and expeditious and not unduly pro 
tracted The definition of a judicial proceeding 
in 8 4 (m) of the Criminal Procedure Code is not 
exhaustive It include* an execution proceeding 
and the resistance to tho attachment of move 
ables IS when reported or complained of to tho 
Court an offence brought under its notice m tho 
course of a judicial proceeding within tho meaning 
of a 47b of tho Code Baitadub i Fbabatullaii 
Malucs (1910) 1 L R 37 Calc 642 

- ■ — , - Limtiaiion Ael {XV 

of 1S77) » 14 — 7«/ffprr(o/ion— Court in Bntith 
Indut—Conrl tn a Aatnt Slate m Jndtn not included 
The word Court as u*cd in s 14 of tho Indian 
Limitation Act (\\ of 1877) means a Court m 
Rntish India and not a Court in a Isativo State ol 
India Ciiarmalara CiiEMiAeArA v Abovi \aha 8 
^1910) 1 L R 85 Bom 139 

COURT FEE 

Set Adtaiobsu Ojertfee^ 

See Abfeal re forma rATrzRis 

I L R 40 Mad 687 
See Cim PBOcznrBE Cons ISS** w 411 
I L R 34 AU 228 

8B CCS 278 283 

1 L R 88 Bom 631 
Se Civil Pbocedubb Code — 

8 11.1 I L R 89 AU 723 

8 47 0 N\2i. 4 Pat L J 166 

O XN\in B 13 

t L R 85 Bom 448 
O ■\.2i,\I\ E ri L R 40 AU 553 

Set COTPT FEES AMERnSIERT ACT 1609 

I L R 41 Calc 556 
See CouET fees Act (VII of 18 0)— 

3 o AVD 12 r L R 32 All 59 
s 7 1 L R So AU 92 94 

B 7 (11) Sen n Abt 17 

I L R 42 AU 358 
I L R 36 AU 500 
s ■* (I\) Scu I Art 1 ' 

« I L. R. 36 AU 40 
Sell I Aet 1 1 I R 40 AIL 93 
I L. R 36 AU 322 
jSee De claeatiovs avd rvjcxcnovs 
I L. R 38 Mad 622 
Set GnATWALi Tevckes 

1 L R 41 Calc. 812 
Set MADR.AS ClATL CoCBTS AcT (III OF 
1873} «s I" 13 

I L. R 39 Mad. 447 
See Mesxe Ptofits 3 Pat L. J 116 
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COURT-FEE— eon/if 

» Set BxJCCESSio> Act (t or 180o) s 187 
I L R 88 Mad 888 
acceptance of» by Deputy Regis- 


trar— 


terest- 


See Attzku ^ALTJATlO'^ or 

I L R 37 Calc 014 

- Appeal Irom order disallowing in 


See Decbes 
- deflclt- 


5 Fat. L I 676 


COURT-FEE— conJi 

appcllAte decree and should haie been made 
oJ .n ad •aJortui Court loo ItionUrtATn I)i» A 
JnAni SD.01I 3 Pal I J 89 

Metnt Frojill—Jpprat 

at to A memorandum of appeal from an order 
dnmmnis an appliCAtiou for ••'"•“'“““•J; 
moADO prlet. must SS 

slsmp on tto nmount eltnncd Nabak Pbasad 
o BMO KAUBBStAH Pbasao j jop 


Sui: for rtdempltcn 


See JcaisDiciiov I L R 41 Calc 620 

non payment ol— 

See Res Judicata X L R 85 Bom 38 

Whether High Conrt will reyise 

Interlocutory order — 

See Ciym rnocznUBE Code 1003 

6 Fat L J 400 

See ExEcnnoy or Decbee _ 

5 Fat u - •^'>3 


— dtfietl not due to 
i of /»«« V 


mitlale—Extennon oj nwe v »7'7'‘' 

When an order allowing a pUuitifl to depe^ 
deficit court teca has been made and complied 
rnth no question of Umita^on can I'® 

Bat it IS not proper for a C^rt to extend tho 
penod of limitation allowed br law to the 
of defendants by ffimg Ibo plamtifl 

iL’S!n« '\rcvrfoS 

Court fee on memo 


- court V 

rondtifn of appeal — Appet^ 

Utaf -{< C>.,f W;rs CA H 

Order tf eomu under * 47 oj g 

JVol.to/.on PrtrtfS K^rr/un, Code 
An order under s of tno c 
comes under 47 (7) of the Tnd,. 4 Ca/0 

De t Noqendba Nath De (1^^ OWN 544 

_ Declaratory *uU— Con 


o/morfffaje— Freliminury decree passed »" (f® ^ 

arBlhs^pirtfif." ngtt rrede™^ nlra 

drfsn7.”^ asd'ln 7pS>> 

not to to n-gordtd ’^tat should 

nurposs of s. ns»s «• Cogf^'" o™BBIonsx 

F '”nS?Sf“ ^ B 59 All «2 

Smon ( 1917 ) 

— Appeal—’ 

c..,l Profri.r. M, (im 

Jf, r‘t’U 

- r 

that le«“ order must bear an ei 

therefore irom a® b merely a stamp 
tclorem court fee stamp an ttcsaw t AuM 
l rs All 653 

n*f tllSSA BIBI ( 1910 ) 


«juenf.a7 Pel.ef S 42^the Specific^^;^ Act 
does not eanotion w cotitled 

only a declaration that the fiamtin 

to snyUEslctoctcr ™ ‘j ,„s 

SSratorv suds m slncl 

„™ss<iu.nt..lrel.0l DbO.^.^ 

- Appeal for appellate 


citr-Octn !u payalU 
gS,‘=?Sft court. orfsAsmou-ri 

to a reversal of tlio decision of the first 
and tho riamtifl should have been given a dc^ 
for possession Held further that an a^^ 
presented by the defendants against tli 
of tho appellate Court was an appeal from an 


- jifptaU-Mtmorttridum 

L„a,a ‘V®"TsV S.r.l.» Umtauan- 

dstol caa 6. S-CW" /«• 

th. 

gagor the transferees , decree the loner 

faro pumpers and p«xcha era 

Court holdmg transferees the 

■ncre benami^rs io valuation 

mortgagor held that ^ revenue 

of which was f 'J *'-£*t“°aTdcclared to rclato 
sale purchasers revenue sale is not a 

to a declaration th^t the ' purchased 

far % transaction ^ ,,jo purcha ers) 

by the appellants (the re^nu 

»ro not hallB Court fee as the 

been stamped with an od talorem 
real object of tho appeal . t the revenue 

perties i«Tchased by the appellants at the 
lalo from liability imder ^he “OrtB S j 
appeared that on the 20^^ the 

C^t fee had been brought to ho « 

appellants Vatol and tjjg, deficit The- 

pressed his wilhn^esa to ^onal Benc^ 

matter then ,od of limitation had 

In tho meanwhile the passed the 

expted The DivTSional ®^“'ob^etion that 
following order Subject fo ^r court 

may be Uken at the hearing lev 



( IMl ) 


DIGEST OF CASEb 


( 1-02 ) 


COURT FEE— fo'-fi 

ho twcivpJ |{ paid ly Mondaj nex lltH 
(0 that the order of the Dinyonal Itonoli »aa not 
B de£aito order condonios the delA> la film" the 
deficit {tO that under *. 4 of the Court fees let 
1S"0 the Court eoulJ not reocivo an appeal «luch 
aras not properh stamped and (i»> that the 
filing of the appeal on a Court fee of Ps 10 with 
an explanation that this sum nas paid as it » 
cot pos-iblc to estimate at a money xalue the 
subject matter m di psite was not done in good 
faith withm the meaning of s 2 (") of the Ijmita 
tion Act lOO^ and that the conduct of the laid 
when the deficit in Court tees waa Iroucht to hia 
notice was want onh negligent and that there 
fore the appellants vere not entitled to the benefit 
of the Court a elemenet under a o of that Act 
JoDUAn PeaSad SI^ou e "Namiec Prasad ‘'Ivqii 
3 F&L L J 4S4 

— — — — — £vi( for oiuidoRce of 

a rrgutertd dttd of g fl In a anit for the avoid 
aree of a register^ deed of gift the Court la bound 
if the Flauitifl prorea bia ca e to send a copy 
of the Conrt a onJer to the officer in «bo e office 
the m trument haa been registered Ihis ts eonse 
quential relief for which the Flaiotifl mnat pay 
ed s-aforem Court fee Mcssa^iuax Noowooatar 
Ojais V Sbidas Jh* 3 F«t E 3 184 

.. - — .. dimnsat of tutl for 

fot*u»ton—dtetnon rtxtrted by epptHale Court 
and «Vit remanded for oacerfainment of sneane 
profit— <ppial from apptlloU order Court f<t 
poyeUe on It here a amt for possession was 
dumiaaed by the fint Court and the appellate 
Court holding that (ho plaintiQ was entitled to 

r isseaaion sent the case back to the first Court 
Id the Court for aacertauunent of Where 
an appeal against costs is distinct and separate 
from other parts of the appeal court fees must 
be paid ad talortm on the costa decreed tThere 
an appellant has failed to pay euffieient fees 
in the courts below his appeal will not be beard till 
the deficiency la mado good Where it is the 
respondent who was in default no decree ahall be 
executed in hia favour until the deficiency has been 
made good T K Rowix^s t lacnui Karacc 
Jha 3 Fat L T 443 

— - - - ■ iSuil for declaration 

and poteteeton— Court feu Act {VIJ of JS70) 

• 7 (^) (c) Where the holder of an eight anna 
mi'Iarrsn interest in an estate which was sold 
for arrears of Govemment revenue aued for a 
declaration that the sale was invalid by reasoa of 
fraud and irregulanty in its conduct and prayed 
for confirmation or restoration of possession 
hell that the plaintiff must pay an ad talorem 
court fee on the value of the whole estate sold 
end was not entitled to calculate an ad talorem 
ice on ten tunes the amount of the Government 
revenue Paia Drakeswab Prasad Smou r 
Jiio CnouDiiBY 3 Pat L 3 448 

■■■ PoTcer of High Court 

to order refund of excess— Code of Curl rrotedtre 
( 1(1 I of J90S) » 151 In the exercise of its 
inherent powers the High Court haa power to 
make an order directing tho Taxing Officer to 
issue the necessary certificate to enable an appel 
lant to apply to the Pevenne authonties to obtain 
a refund of excess court fee paid on a memo 
landum of appeal CIU^DBADRAB Sncii v 
Tims Prasad SD>G n S Fat L I 45S 


COURT FEE— con/rf 

~ ' - Declaratory suit—' 

Coyueqaenlial rtUef—Injnneiton prayer for 

Emfotemen/s— Fafualion of euit—^urisdiction—' 
Sptcifie relief Act (I of 1877) a 42~Court ftta 
Art {ill of IS70) t 7 (ii) (c)— 5uifs Valuation 
Act {ill of 1877) t 8 The plaintiff brought a 
suit for declaration that he was the sole ahelait 
of the family deity and was entitled as such to 
exclusive possession of the disputed properties on 
behalf of the deity and also for a declaration 
that the registration of the name of the principal 
defendant ae joint onwer of the endoned pro 
perties with the plamtiff in the books of the 
collector was improperly made He valued the 
salt for purposes of jurisdictioa at Rs 11 005 
and paid Rs 10 as court fee under Sch II Art 17 
(iia) of the Court fees Act sub equcntlyon an 
objection taken under s 42 of the Specific Rebel 
Act by tho prmeipal defendant at the hearing of 
the suit a prayer was added in the plamt for an- 
iDjunction prohibiting the principal defendant 
from interfering with the plamtiff performing lua 
duties as sAtfiail and manamng the d^utier pro 
perties and a further ad vahrttn fee was paid by 
the plaintiff under Sch I read with s 7 (lo) (tf) 
of the Court lees Act for the mjunctian The 
Court of first instance having heard the amt and 
dismissed it on (he merits the plaintiff appealed 
to the High Court and upon tho memorandum 
of appeal he paid Court fees in the same manner 
as in the Court of first instance Stld that the 
prayer for injunction was arbitranJy underralued^ 
that Its value was the value of the relief claimed 
and that the plaintiff was bound to pay ed talorem 
Court fees upon the plaint and memorandum ot 
appeal on the basis that the value of the relief 
claimed was Ps 11 OOo Vmalvl Balul v Banji 
Kotr lie 1) A 705 eC L J 427 Dayaram 
Sagjivan r Qordhendaa Dayaram J L B 31 
Bom 72 and Boida hath Adya y ifalhanlat 
Adya 1 L B 47 Cole 6S0 referred to Paj 
RBIS nNADzTt RSlSBniABTDETflfil'’) 

I L R 40 Calc 245 

■ - ■ Declaratory decree autf 

for-~conieqnenlial relief — Plaint rejection ef~ 
CnaProcedureCodelActVofmS) O VII r 11^ 
Talaation of ml — Court Pees Act {V2I of 1870) 

8 7 parat ii el (e) t cf (a) — Valuation for purpose 
e/yurisdicfioR — iSwils lafHoIion Act (VII of 1887) 
s 8 In a sut for declaration that a decree- 
amounting to Ps 2 794 and odd sbonld be declared 
forged illusory tmd unfit for execution and aleo' 
for a declaration that a family property valued _ 
at Rs 7 000 wasnot liable to be sold m execution of 
that decree the plamtiff paid Court fee ten times 
the Government Pevenue payable on the land 
worth Ps 7 000 The court below rejected the 
plamt —//(Id that tho real value of the 
reliefs claimed was Ps *. "Ol and edd the value 
of tho decree and that' the plaintiff not having 
paid court-fee on that amount the plaint waa 
nghtly rejected. A plaintiff cannot value his 
caso for tho purpose of Court Fee and for the 
purpose of jun diction at different amounts 
Habiiiab Per an Smen r Shtasi Lal Se> 0R 
(1913) I L R 40 Calc fll' 

- . Idmiristration ^uit— 

Held that an Administration Suit by a creditor ts 
an action for account and is luch a suit tho 
^aintiS IS entitled to place hu own valuation on 
the relief claimed — Aft prelimmary decree haa 
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COHKT FEE— tow; 

oWaincd «oro coMraty lo law CliEiimo Minlo 
* JltllASIHAD KiPUr I«AWAB 

4 Fat L J 297 

Suit Jot josh siot 


hT^, “ <Ieclaration ai wa^ con 
te-Dp atcfj 1)3 tho proviso to a 111 \ (2) that ihn 
rcjwt the pKlnt 

Int ‘Jl ^ pJamtiff could not be allowed to stnko 

mit the second praicr ’diovAn.r /em.sdapv 
C o Ld e The Secrztapy or State for India 

J L R 41 Calc 352 

j J '* a dvchm 

tioi that a decree for over Fi .2 00(t was bad and 
who were interested 
la oniv three annas share of the rrortrty which 
reeiuired tonaya 
/i'/d ^th amotmt 

\ plaintiffs must valucthcir unit 

>L “ v*.*®"* «*a*D» an*! the 

CaNESU 

BUAOAT I Sit \D A I PA8AD Mur ERJEE 

I L R 42 Calc 371 

•————_ 3uil Jot (tiiintni tralton 
^,° 9 nnnii administnitiQQ suit valued at 

1 i 30 UUO for pjrposo of jurisdiction and Pa 1 W 
jor adjustment of accounts and wherein court fees 
p°^° l’““ 00 the latter aom only together with 
rs 10 for the approximate value of the claim for 
Rccounl Held that euch a suit waa 10 essence a 
suit for account within a 7 (ivl of the Court Fees 
A t and that adequate court fees bad been paid 

Sapaju Bat A Dasi e JoaeuwADast 

I L R 45 Calc 634 

Suif to s I asile mort 

gage decree court Jets p liable ot—Prj ttce — power 
of ^Iig\ Court to interfere u Ih » I'erfo utarp ord n 
Where the plaintiffs sued to set aside a mortgage 
decree for Ps 12 200 and it was shown that their 
shire in the property affected by tho decree was 
Ps 1 300 Jield that they were liable to pav conr 
fees on the latter sum only Where tho record 
of a case is before the High Court and there appears 
on the re ord an obvious error tho CWrt will 
^spose of the matter it whatever stage it may 
hanpen to be Bankey Beaatii i P sm Pahaddp 
4 Fat L J m 

~ Suit bu seirral 

xaiyafs for aedaraiion of rent pa jable Where 
78 raiyats instituted a suit in respect of 78 holdings 
(f) for a declaration that the rents entered in the 
Wnhnn were higher than the rents actually pay 
able and {,) for a declaration that 69 rent decrees 
which the landlord had obtained at the higher 
rntes were contrary to law held that a conit 
t should have been paid in respect 

-of each of the 137 causes of action namely 78 
claratlons that the r*nts entered in the khalutn 
ere wrong and ^.9 declarations that the decrees 


, — — - phmtiff pajnng off all encum 

UrancM on tho propertv and the nlainlill apjicaled 
against that part of the decree wluch required 
him to pay off the encumbrances held that court 
leoa on the memorandum of appeal w ere payable nd 
^lortm on the value of the encumbrances Kisiir'i 
-Dlt Misir r Iva«i Pandet 6 Pat L J 455 

“ DeJietenc’j due from 

rr*pondtHt on account of fees paid tii lover eourh- 
““Xippeol sHmnnnly <Ji mu ed uhelJier defeiencif 
rtcoteralAe — Procedire — toirt decs del (MI of 

1870) St 10 and J ^Ahen on appeal has been 
dismissed by the High Court under O \LI r 11 
of tho Gxlo of Chsil Procedure 1908 the court 
lias no power to recover from the respondent 
who was appellant in tho court below a deficiency 
in court fpo due on the memorondum of appeal 
filwl by him in that court SemlU — That if 
in such a ease the second appeal resulted in a 
de rco m tho re pondent s favour the High Cciirt 
woild >0 comjetent under its inherent powers 
(o refrain from signing the decree until payment 
of the deficit Whencaer it is intended to re 
cover a deficit from 0 respondent before the High 
Cooii in respect of sometbing due in the lower 
court the proper procedure is to admit the appeal 
(or hearinc and to take action under a 12 read 
with 8 10 of the Court Fees Act 18"0 Bajdeo 
Najiai’s Sinoh t Rsunn. Sr\oH 

5 Fat L J 508 

• IWicre in a suit for 


partition tho plaintiff frays for a declaration of 
his title and roufirmation of possession in order 
to dispone a cloud cast on hia title by reason of 
an cntiy m tho Pccord of Rights stating that 
defendant was in exclusive possession of part of 
the land which formed tho ubjeit matter of the suit 
\n ad xalorem court fee la payable on the value 
of the plaintiff s share in the land in respect of 
which his name has not been entered in the Record 
of Rights in addition to the fixed fee for partition 
PACHHYA PaUT A Mu AMHAT ChAMIO 

6 Fat L J 662 

- Tv .0 appeals from 


one decree — Suhseqaiently tv.o second appeah fled 
by the same party the sub/ect natter being he some 
— Consolidoiton of appeals The Court Fees Act 
1870 does not piovide for consolidation of appeals 
If therefor there are two appeals m the same 
Suit and then one party files two second appeals 
— ^)ne agiinst each decree in first appieal— the 
appellan*- will have to pay the full court fee on 
each of hw appeals Shjb Daaal t 'Mehareau 
I L R 43 All 56 

Appeal from, a decree 


/orrcdcniptioHr/o fitorloageonpaymcntof Ps 293 

the principal arnoual of v>hich tias 6100-^ 
remrtPtcs Act I IJ of 1S70 s ” cl I\ and &ch 
J Art I—uhethcr Court should allow oppeffant 
time to make uo difciecu »» Co irt fee~Civtl 
Procedure Code Act T r,fJ90S a 119 The plain 
tiff sued for redemption of 3 mortgages of which 
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COUPT rtE— ^ r 

ll JT IJ t1 M "-tl »rt» IM In ! » f 4nrt lt« 
ft I'-ft'i tl «t n 1 * T>t » I T I ir» nniltr 

tl n Tir»r' Tl« C'^rt 
^»rr-r-t t{ I ''2.*''3 

t H Ctrart lio f»f •• O jAttT- Tit *1 rrn^T 

» »• rf>n nn 1 t»’ jf»l ! n ftj j^»l f r 

T'* r *1 ftt 1 » f tf‘) ftti l } »i ) tT^irt f«<* 

MU Jr rt • rf tlr •{,•->1 It 
• ft l« \ u »n»-»5 »»» i» t ffTpr-rlr 

« sr ]. t II U t)«t \rt IS) I of I) Coin 

Fr* t T »JJ M In t)r ft>) t tl t «) l\ 

«!«■’ t f ^ t J n- 

ftfr O'? »»i rr n tri I) » fttn nint of tl r * ifjrrt 
I'll' r in <* ntr jn |*r «yj U piftimT* 

X Set '•t K{S r I I9H) Ck% t Ijel * I h 

j " { ^ r r iji ) v« M ran t i tn 

tru’ la • Ij’U J t rT%ff r Cv*il Tit 
1 fx ) (/ i. ; ra J'/»f j n l \ W ^ -t* 
T />-• / e4 ft I J ’ Uf // ) 
r.r*). \«ro ft r , ri«(/ i / n w &<> 
ftp I / »►* » f errj a 1 J Fn»» <f J-tk fitf /t *| 

j»ir» */* rt nrfrXfx) lilt nf •> tl t •• tlir 
T-i 1 n t F y ^ I wjrr r Jt« frr %*• not 
<*l,r I J ft (> /f tl J «lr t.ut ••* IrlilT'tfttr 

t)r t lit •‘o 1 lin t •» * tlf ftjj»1t»ftt 

t “ «r ) r J I** « f l^r C"1' < f tiTil I n»'r<l itr* 
to •rftllr llw In r*ftV up l*p f'Cfi lift /'•■I 
/‘ftlav / ft / ft'''V T />il tnt \ eroift {I /ft f on 
C«»< C *) { ft •»!} t Tom <1 o ( i 

f// / / Tft ( 0 ' - *) ftp I Cm/ oy;*rl \<* “t^ 
rf iJtn (UTijTuHi * » 1j tr/fm 1 In I »»tl IUm 
r I *v;i D* I L. r 1 Ub S31. 

. — _ — - — To t r I ; ft tft p oHt tn 

tltjrftrfl* ^^ll.^<f iLr loutt I «• Art 
it tru t )«r » 1») n ) U »t U «*» pot \ lUr 
to tiftir tir« ft] t< til »1 1/ • ftli'flry »«1ur 1 1 tl 
»cJi"t iftll f lu di t Jlr TftJ'iftTftVi l>i » f 
hritsftliLLit t L. R S9 Ca)c OOO 


COUTT fee stamp 

• I w; rt I *" if 

CvU nf r* /•> Off t t h <] to ilool Ittpiay Tlio 
n iiioTftI « ( nr» C m /'» ftiftmj** for ifiM imrnift 
ftni) (utttjtiiti ft) <f uml onr* i< not «itHn tlir 
ftrction ) xrEtni r Ribi uiijiftft'ii * (luiiiftft 

Tftt-Ti I L. R 47 Calc 71 

COtTRT FEES ACT {VJI OF irO) 

-'■ I 4 — 

OitsT tRtft 3 Fa* L J 481 

M 4 6 and 28— Arr at ft Jon m 

tvS'ttinl flrtn p fin he/ion if Covit lo r hrtaxn 
—Lc-ii if Ciul Iriitluti ( Iff \/l 0/ MS ) 
ft# ./S' nnd uS A~(A(I X/\ of MC ) 
f JCO ond O \ll r //— /ii»»/>f)o>t Icf (/V of 
jyji) * « — tvffet i\t eau vhtU r Jiffetlly 
in cHainii'y fn?n/« i/ SSfirc an BpfftUnt has 
<] IiIktaUI)' and to mil > In ooit tontcnirnci 
jMil on 111* aiprni an inmiTo nt conrt fn. t) r 
court i» not iiinnd to rf^clxe Iho mpfeat and giro 
tLe spi>rllant timi to make good tie dciicimcy 
1 vtn if tlio court )aa pourr (o tmiTO aucli an 
appeal and allow time for (lie (Uroency to be 
made (, irid it would 1>o an unieanonal 1e czerciaa 
«( ita juruuliction t > do ao AnnC/ir— Umt an 
ftp/>e)Iant w)jo it pretented from rdin;; an apiirai 
witl in time )y dillicultics encountered piocunng 
tie necesaaty court fee alampa may jiosailly 
rely upon tlio&c diQicuUica bb conctitutiDit Bufb 
cient cauae wilbin tic meaning off 6 of the 


COURT fees act (\n OF lS^>-roft'i/ 

a i-<or,l 

IJmtatlon Act IPOs 1 *>t Dam Tam 

r Kl MAn I ACIIMl NiJlAYAX ‘.isoii 

3 Tat L 3 ‘ 

' — — — a 6— Taxing olTiCrr — finaldt ftnnb 
VMrrr in an a| peal tn llie Uigli lourtfromi 
ocj r d ml me ft »ui( for in ull nrn \ of court fc 
tlrTaiinROficrrlel I tl alll ecoiitt IcM'deniandi 
t) tJ " Imcr court wan correct and cfd ml 11 
piintiP appellart to j«v »ucV fro on 1 is mein 
ranliitn of apiwal A/f tl «l tl e Taxing Oflicei 
onl r »!• fnal and not ojicrj to «|iic tion licfo 
tlrajpntlwa admitted 'll s ijjm it < n I'lPE; 
tiATiKirnr ( < ntT I.AII. ‘'isi n 4 p«t L 3 "C 

tt 5 and “—to rt f t—0>jecliot 

ly ifteff»i^fe (uliftg for tale ij a jirrlion oj t) 
rtnrfsjrrrf fm/ftrty ttnnilrd 1/ Ihf iovrt fro 
»oit—} firtotr ly Ta^ta'f JiJye to a Jhittft 
J nfk—Juiin]i<lton }{ fd that wlirit* n part 
ill jr. t< 1 1 «ar of aj jcal or under tl e { roimor 
of O \l I r of the Code of Cnil 1 roccdui 
to a deem' of a ftidwirdinalft court exeludin 
from iiAtihl) ft jortlfn if certain iroiierlj ll 
fthole of fthifh J e rlalm* to Ift" lit) Je for a mor 
nf* tJf'd »n] wiile accejting the corroctnc 
bt tie amount found due arks lint the exclude 
iftirtlon of tie proj'erts mar l-c al o d'ckrc 
liatle eiuttfron »l ull l-e jiaid will rofimni 
In the value of tl e j rD}>ef1> a ipl t tu I c rondcrc 
liafle Art>roro/u v kclla J Jh J J J 3 
Had f llowrsl Where th InxiiS Judg 
irfrnrd to b Ihrixi n Reneh * tiucfttion nUtin 
to tourt fee* rolrm I to I ini I \ tl e Tnxin Officer 
Iftft (bat llio Rencli 1 ad noautiionfs loentcrtai 
•urh rtfennee KacueiiA t Kiiaii>u Sp.at 
(JPIO) I L R 53 AH 2C 

5 12 — 

— ■— Courl /if— /Iffirion f 

Titri 7 OffirrT finai n* fo Mfrjery Tho deeixioi 
«1 I) « Taxing Officer ea the projier amount 0 
cotirt frcT jA^allo on a ineinorandum of appeal 
•a ftUo inci Icntallv Ina deciftioit as to tlio category 
within will ll the amt fall 11 final and bindinj 
upon the Court un ler a Q of the Court iees \ct 
18 0 KiiwAK Kaiian biftoii V roi At. lUi (1009 
1 L R 32 All 6! 

■ - - — — ff/rt/er ojijtrnl he 

from dffuion of Toting Off f r— *rui( fur jxwreMioi 
u/ re if 14 ntert or j to olf tin a declarolton lha 
p doenmnt or order 11 toil Coirlfit pai/alft in 
An Older of the Itegixtrar of tie Ifigli t curb, ai 
Toiaini, Oftutr jreFCiilini; the court fee to b« 
|fti] cn u mcmorniulum of apical ut Imal and n( 
appeal lua thtrefrorrv Tbo only case m whiel 
ft lliTi lonal l/cncli las autlioiity to iiuiBlkn th( 
cortecttitB* of the cr urt fee pni I l^ the appcllani 
ia ftlero there has been no dilTcrenfo of opjnon 
between the appellant and the '>tanu P , 
and fl ereforc tin rcferi nco to tlio Tnxii g Off 
Where fn order lo Bueceod in a auit forp 
it is n ceuary for (he plaintiff to c 

linn that a dociiiiient or decree is 
tivo the court fee to l>e paid mi 
on the actual valmofthopropertv 
KcKP. V 1 nftKAK felMttU 

. t S Sob 1 Art 1 " 

cl (6)- 

S<e ArrcM, ' alcatiov 

I L 
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COURT-FEES ACT (VH OF 1870)-fP»Jd 

• 8 0 — 

^ees 4 3 pa( L. y 74 

s 7— 

® I L R 33 AU 20 

~ - s 7 (II) and (IF) (c) — oUtr fum* 

payable pertadteally u), ether rent tt A aum ct 
money payable aa rent does not come wiilun tba 
mcanmg of the words other euais navablo 
(0 ol tho Court Fees 
Act 1870 The landlord sued for aasessineDt of 
rent and recovery of a certain specifio sum ol 
money ns damages for uso and occupation of 
the land and the first court fixed Ra 10 2 per 
bigha as the rent and awarded damages calculated 
at that rate for eix years The tenants appealed 
and a court fee on tho memorandum of 
Weal calculated in accordance with e 7 (/I ) (c) 
The appellate court rejected the appeals on the 
ground that the court fee should hare been cal 
cukled in accordance with a 7 (W) ifeW that 
the suits were suits to obtain deklaratory decRcs 
or orders where consequential rcLe! was prayed 

mr and came withm 7 (fl) (e) Kilt CiuaaM 

Koy t ‘Maitunja BAitADPa Ktsao Pcasid 

Smoa 4 Pat L J m 

s ?(u) Seb If 17 (tlh~Caurt/<e-~ 

Smtjor a cum pat/ahlep*rtoiieaUy the reliefs claimed 
oetn^ first a deelaratioa. of plnnttff's mU and 
seeandly a specified amount of arrears Plaintiff sued 
Mra declaration of her right and that ol herdfscen 
usats to reccire a certain annuity as also for 
arrears of the aame TJie reliefs prayed for were 
*^*"d la the plaint — ^a) It may ho do 

^ j V *g*tinst the defendants that the plaintiff 
and her descendants generation ofter generation 
are entitled to receico ftatn tho defendants and 
their representatires Rs 100 per mensem which 
IS a charge on the property mentioned in Schedofe 
A (1) A decree awarding Rs 1 800 on account 
ol tho monthly allowance at the rate of Ps 100 
per mensem foe IS months may be 

passed. A court fee of B 10 was paid in respect 
of relief (a) and an ad t-alorcw fee in respect ol 
relief (b) Held that the suit was one to which 
8 7 cl (ii) of the Court Fees Act 1878 applied 
and the court fea payable In respect to relief (o) 
was consequently to be assessed on a valnation 
of ten times the amount claimed to bo payable 
for one ^ ear 6saJiz4Di BsoaM v Mabbob An 
SaiB I L R 42 All 353 

— — 3 7 IF (a)— 

"* See Court ri.u 3 Pat L. T 448 

' — ' ■ ■ Suits FaZuolioa Ae^ 

(fll of J887) s 8 — Suit for mjuncUcm — Idlua 
tion ol claim Tho plaintiff in a sujt for injunD 
^on valued bis claim for Court fe« purposes at 
P^ 10 and for purposes of jurisdiction at P COO 
The lower appellate Court accepted the valoation 
for both purposes at I s 600 and asked the jlam 
tiff to pay Court fees for that amount On appeal 
to the Hieh Court Ileld reversing the order that 
Under s 7 cb 4 (o) of tho Court fees Act 1570 
the plaintiff was entitled to value his claim at 
Rs 10 for Court fee purposes and that it was 
wholly unneces ary lor !^m to fir any valoe for 
the purposes of jurisdiction as by s 8 of the Suits 
\aluation Act the value detcrminablo for the 
computation of Court fees and the value for the 
purposes junsdictioa ehall be the same bomiBA 
‘ (ij-’o) I I K 45 Boa 667 


COURT-FEES ACT (VH OP 1870}-«>«fif 

» 7 (IV) B— 

See Civa, PnocEBPBr Cent s 2 

1 L. R 2 lab 214 

5 7 (rV) C— 

See 8 7 (V t VI) 

S e s 10 
Set Sen in 
See CoeBT Tzz. 

I X. R 40 Calc 245 615 
3 Pat L, J Jfli 445 
I Ii. B 42 Calc 370 
I Xi R 44 Calc 852 

See Decxaeattov 

I L R 38 Usd. 822 
See Jimfscionow 15 C W K 823 
See iJMTAnO'r Apt 1D03 Son. 1 Act 152- 
I L R 43 Bom 876 
- In a suit for an injonc' 


tioa by way of consequential relief the plaintiff 
has the right to value his claim for the poipose 
of Conit iecB and the value for the purpose of 
jurisiiclioo is the same BAtCHisaVA ^abayae 
V Jabzirai. I Ii R 44 Bom 831 

— DtelaratOTy suit — 

Conseqtiratwf relief prayer for — Itijunelion if com 
sequeatial relief-^Spetifie Aehef Act (/ of JS"}) 
$ ii 8 a of the Sp^iSc Belief Act does not 
sanction every form of declaration, hut only a 
declaration that tbs plaintiff is entitled to any 
legai character oc to any right ni to any property 
A court fee of Ba 10 is not sufficient for amts that 
ate not declaratory suits >n the proper sezue- 
of the expression. An injunction is a consequen 
tial telief Marsh r JTeirt 1 Dr d Sm 842 
$i B R 410 followed. The law as to declare 
toiy decrees discussed. DxoSAtt Kosb v KziiAB 
Hath (1912) L L R 39 Calc 7D4 

- .. . - ■ - Court fee-^uit for it 

ctaration and eonsepientuxl relief— ^Valuation for 
purposes of tovtl fu A prior mortgagra brought 
a aiut upon his mortgage and obtained a final 
decree for sale to realize Rs 6 818 12 5 A puisne 
moitgagee of part of tho property covered by this 
decree who had not been made a party to the 
prior mortgBgee a suit subsequently brought a 
suit against the prior mortgagee asking first 
lot a declaration that the def ndant was not 
entitled to hnng to sale in execution of his decree- 
the prapertv comprised in the plaintiff’s mortgage 
and eeeondly for an injunction restraining the 
defendant from bringing the said property to sale* 
The first relief wu* valued at the amount of the- 
defenikats decree, namely Bs. 6SJ8I2 5 and 
» court fee of Rs 10 was paid in respect of it 
The second relief was valued at Bs 100 
a court fee of Ps 7 8-0 was paid dded that tli& 
plaintiff was bound to pay an ad taiorM lee ^ 
the amount at which the suit was valued Mme y, 
on Rs 6 818 12 6 Jaoeshar « DnnoA 1^3^ 
Bantt (1914) I t R 36 All SDO 

Beflaralory svil — Con 

sequeatial relief-— Injanctioa prayer for — 
ment — > alualton of eutt—Jurudi<tu>n—~i>J>eeifle 
Rtlsef Att (J of 1877) s li-Caurtfees Act (i Jd 
of JS70} s 7 (le) (e)— Sada Valuation Act iiJ-i 

imift a Thepla’°^'2 *'*®°8**S®, *^‘/7hs 

declaration that be was the eolo 
fannly deity and was entitled as auch to 
posaeasjon of the di-poted properties on bcbaJl of 
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com rm ACT <vn or » 

- (IVi C < ’ 

!'■» cJ r f-r • J--’*** -» 1* 

11 -n r I* r*"' f'! 1 rn*! ptl <1 ~ '••>1 

It -t ^ OT""* t I 

!»<■ T » " in ts J.^v Mf ( !»> 1 r •»» 

iT*p*T-«r It mil H<* «•» n 1 l) f iT p rii 

rf JO-) rrn. .1 1 n ft ^ • 1 r il I I in * 
r-^'l W ® s II Krt I <t > fl tl 

^rt- <n filjTclion 

til n !<“ • < M f T ! I 4rt I y ll 

J-Ti y»l C kl *>><• 1 »ti~ I If- ku-t * 

yHT-' tm. kiJr'l n «‘ ft r» ff in I 

v^l 1 I "S I’r !•“•> ir*»t lir £f i iiirr 

irr e »i 153 1 } » li" p»-r *^1 fi h Hit fi •« 

»* ' 1 I kM t-tniir'lS X t rr pmj»Tl» «n I 
• (cm* »» «f ril-tTf* *«• p*i! It Ilf t^itnllT 
imW Sf***' 1 I » iS " (i ) (■£) f>* thp 
<^M \ct, (*? l*'*' f ; •> lirM Tl Ctuft f>( 

fm i. •» Virm- | titiI 1V »tjjI an I di ml 
(1 o^ I* * m m t*. I " j’ktnilfl to l( ll> h 

Cf^’1 »*il opm Ilf E:r-Br»'w»*on cf * •* 

yin-l t'»aM !n la i> T •»« r>»nafT »» In IbT ( urt 
c! frtt irMia'M //fW iv^ priTCr (f*f In 
icnrtlj-i arbitrinlr anlfrtaluM th»t (U 

rals v*« tb* rkla o* (( rrliff rUIrattl and tbit 
I*" yiuiaU't w»« ItVftd lo r»T oi tnltrtn roort 
oytoo Ibe r>Uiat aad n'Mj'Tkti'lam •‘f apixMl 
03 tb* b««>t t'<t (!i« ra!a^ rt (f<* nf rf cUmftt 
tn*» 1 t. II COa /Jj/tl T a«jt AoM" 

jic ir ^ !>■/ ec ImJ t n»y3MnJ*7>t 

wn T /lj/v«n / t. d; f{>n. 7t 

•34 r»lfTt 4/jri T StilKin f/tt AXjro 

I r J C4^ r^ffTTMl to I 4/ Krtin'fi 
X>tT r rirrt riB»« I>tT (1915) 

I L. R 40 Cite. S45 

, . — ..i.^.-.i I D'fhfuoffdftrft ««<£ 

(oT^’o'U 7* M*4{ frf </_( (itinl ffjo-ttoa «/— 

Cinl rffHirt C»U {A(t I «/ JOn) 0 VI! 
r //—I d/io/xM «/ ff t A<t (lit «l 

JS70) * 7 fnrin (f ft. (<) r ft (a)— lofiw/ion 
fo* pvrpntf of /»rwYtf/ian..^‘5«i/» lo/wlon Act 
(P/ of 1(1”) I 8 la m tuit (of ilMil»r»tlon tb*t 
• df w •oountinz to I <1. 2 70 1 an 1 O'!! •booll 
1)0 dorUtol (orsMl jllaWT an 1 onf t Iot eiwitlon 
•nd •! o for • d>vUrttion that (Ii9 fainilr property 
raluM at 1 «. 7 nOO war not liaLlo (o bo aoi I in 
exo.'BtiOTi of t) at dfcrrr iho pUloUfl j ai J Ctonrt 
fer ton llmi tfe OoTcmmenl teTonuo payaHo 
cn tio lanl worth ] t 7000 Th" Court below 
rejected the plaint t IMl tl at tie rral raluo 
of the T lift* claim d wm 1 a 2 "9-t «n 1 «1 1 lU« 
ralue of tie ilecrte and that tie plaintiff not 
bavin? paid Coort fee on that amount the plaint 
was ri bfl/ refeotod, A pUintiH cannot ralao 
bis case for thd purpo of Court fee and for the 
norpose of {urladlelion at dllTerent amotinta 
HaniniR Intaao btfon r (luriH Lai. Sriron 
(ion) I L R 40 calc 6X5 

.-- ■ ritint —laltinhon of 

Suit— Court ret» Act (VIJ of J870) § 7 »iil> 4 (I) 
el (e) In a suit for a dcc-Iaralion that a decree 
for over Rs 2“* 000 was bad and inf^ht be act 
aside the plaintiHs who were Intere ted only in 
tbr c annas share of the property wb cli was valued 
at R» 0 000 were required to pay Court fee for 
the whole of the deeretal amount — I/eM that the 
plainllfJs must value their amt according to tbe 
extent of their claim and the CourLfeo need there 
fore bo paid only upon the amount Phal Kumari 
T Ohanili/am JItisra I L P So Cale SC* and 
Uanhar I rasad Einjk v Shyem Lnl Sinii\ J Z 


COURT FEES ACT (VII OF IS"0)-fo tl 

f " (XV) C— f" n 

P /■> f s f eio referreil to CxTrsn Riuoat r* 
‘lirsp* l'ri*«»P MtKnurc (1014) 

I L. R 42 Calc S'O 

In a suit for a declara 

t rn ff till tbe value of tbe fropertv stated m 
the pUint I {orttiipe* the C<jurt fee payable 
KnrrKS 'foiiav ifonorATrt r Oavrsn Lal 
Iavpjt (in.t) C Fa L. J 101 

■ I- ■ , , — Suit* lolualicnt Aft 

(l//e(/tt ) A t for Jfctiralien and tn)une 

I -Ml— In a i n Ft r/iirj — I n/uaficm fer puryore 
of Court fttt — ) a nt on for purpo e of jvri dxlion 
In a «<ti( for a ifr^ttralim an I fer an fnjimefion 
Is wav of ronv^uentisl rrlief tbe plaintiff has 
tbe fi ht to value lU claim lor tic purpose of 
Court ires ar 1 value lor the purpose of jnrisdie 
lion i< tie aanie Tlie ilainlifl i roupbt a ruit 
lor • dreUratl n and Injunction In the Court of 
tbe First fis s <fiil>ordinate Jiid?e under his 
aprvia) ]uri«bfticn and valued bis claim lor tbe 
purpo o of Court fees at 1.0. IIS and for the por 

C e cf juris bet ion at Ra. 10 000 The trial Court 
•in* di mUsed tbe suit tbe plainlifl preferred 
an appeal to the HI((h Court At the hearing ho 
raised a preliminary point that tbe appeal lay to 
Ibe RiAtnet Court an! praye*l for tbe return of 
roemennlum of apperat m that it rootd be pre 
•eftteil to that Court lldl oremiling the pro 
limlnarr point, that oo the epeclal facts of the ease 
the pfaintiff ihool I be lalen to hare filed the snit 

F perir In the Court below under its special 
•dirtlon and to have filed the appeal properly 
(he flieh CburC RALKniairrA AAiUTAtr v 
JiRXtsAi (1010) I L R 44 Rom 831 

■ roaerTvenfiaf rtUtf 

_moH,jo7r— evil for fnt/-^re orttesni subjtfts (o 
•Afambreaee— oppref In a suit by a mortgagee 
for n-de of the mortgaged property defendant 
Jio 3 was implesde'i on the ^nuQ<( (fttt he held 
• dreil of conditional rale in which there was a 
recital of a morlcsco prior to the pUmtina mort. 
f;a„e in respect of the tamo properties The first 
Court deerml t) o suit but the loucf appellate 
Court held that the property couM only bo sold 
subject to defen tant Lo 3 s deed wbi h was for 
Re noon The phtntlff appealed and valued 
bis appeal at Its It (XX) but paid a court fee of 
Ra JO only lie prated that tho decree should 
be modifiril * by removing tho our lition as to 
priority c! tbo (lefcnilant No 3 and Its redemp 
tfon by tho appellant Jltld that sn af caforrm 
court feo on Rs 14 OOfl should have been paid 
rnEusVKii Di9 P bi/an Gori '?ArAN 

4 Fat I T 323 
- Declaratory eutt xalh 

eonreqvienfi jI tthef finju of iwlnation tn — suit to 
set arife vtortjaye tleerce and tale and to dlain 
poMeerreii ferf jmyiUi »n When consequential 
ptiief fa sotrpht fn addition to a rieclaration tho 
plaintiff is bound to fix a reasonable valuation 
upon tho cons quential rel ef and if le puts a 
ndieulotis value upon it tho court must fix a 
rraBonabla value for him dea'mg with each case 
on its own n'erits Two Httakahara sons filed 
tsro suits to set aude decrees made upon mort 
gages exe uf li hj their faffer and sales held 
under #och decrees and to obtain possession of 
their individual shares * tbe joint family pro 
perty Held that amts were not 

for recovery uf ■«« deelaratloM 



( 1211 ) 


DIGEST OF CASES 


( 1212 ) 


COURT-FEES ACT (VII OP 1870)— «>»/./ 

s 7 (IV) C— cc-ncH 

with conseiiiiential rplicf and that Iberefow Hi® 
coart fee payable m c icli case was not a nom 
e<inal to ten time? the Government revenne tut 
an ad valorem fee calculated on the value of the 
plaiQtilfa share in the joint family property 
Saastv PnasvD Sun i SnEoitR3AV Sivoti 

S Fat L I 394 

s 7(1V) (C) andfV)— iSiii//or/owMioa 

flj alopleil eon — of nloplion eonie ted — 
court feti jtnya^le In a suit for poaseaaion of an 
estate on the ground that he had been ralidl^ 
adopted by the widow of the last male owner 
under the authority of the latter the plaintifl 
valued the suit fur purposes of court fees at ten 
times the Government revenue as if it srere a 
suit for pos ession only The validitj of the 
adoption was contestcil by the defendants field 
that the suit was m effect a suit for declaration 
that the plaintiff was the adopted son of the 
last male onmer and for consequential rtbef 
namely possession and that therefore of valorem 
court ?ec3 were payable under a 7 (it) («-) of the 
Court Ptes Act 1S70 UanAvionsv Cuaudurv t 
lacirvfr Prasad ritouDKBY 5 Fat L j 239 

s 7 ds (IV) (c) OBd (v)— for 

dedaratton of tit tnvahdttij of o decree at aijaintt 
t^e plainUS <’'* properties and for potsestton of 
come of tAojc prop rfies eold under the deerte— 
PtUef for posivuon onhj coneequtnltal on grant eyf 
deehratlon^^o habilily to value the declaratton nc 


COURT-FEES ACT (YU OF l870)—eo«Jd 

s 7 (IV) (l)~eo,i'/ 

mat I L Jl 23 Vad 400 approved and followed 
Delrooe Lanoo Regum v Aoieoi Syvd Ally 

A^oo 15 li L h 173 and Ranirart lal v Doya • 
Sunter Jhager 13 C li A S15 referred to 
hRmSASACirARtU t Perivdevajima (191^) 

I t R 39 Mad 725 

— - -■ — ^uit for aelmintgiration 

or account — } rlualion for purpotes of Court feta — 
Jurudiction^ourt fees Act Oil of IS'O) a 7 
cl II if) In an administration suit valued at 
Rs 30 000 for puqioses of jurisdiction and at 
I s 100 for adjustment of aicouut and wherein 
court fees were paid on the Jatfer aujn onlv to 
gether with Rs 10 for the approvimate value of 
ifio claim for account Held that such a suit was 
in esvnce a suit for account withm the meaning 
of a 7 cl IV (!) of the Court fees Act and that 
adequate court fees had been paid on the plaint 
which could not bo rejected Khahia v 6htlh 
Adam Iluaanally \aat 1 L Jt 30 Bom 5JS Saat 
Bhushaa Rose V jiaharaja Sir Jilanindra Chandra 
\andy 24 C L J 44S Salya Kumar Banerjte 
T Sal'jn \r\pal Banerfte IOC L J 503 followed 
Sarasu Baui Dasi i JooEMATA Dasi (1917) 

1 L B 45 Calc 634 
— « 7 (IV) £/) and f 

for aecount^ and admiHiatralwn-^l aluation of 
the suit for vurpoaea of court jtea In a suit for 
accounts and administration of the estate by the 
Court the clsim was vslued at Rs 139 for pur 


on f^e amount of the dieree^— Plaintiff's right to gne jioses of Court fees and at Ps 30 00 000 for pur 


I combtnerl i-aluatton for both reliefs In a euit for 
(i) a declaration that a certain decree was of no 
legal eiject against tbo plaintids or the properties 
m their hands and (ii) possession of part of thoso 
properties which had been sold m execution of 
the decree Held (o) that the two rebefs vrere con 
neeted and were to be taken together the relief 
for pos'^c^ ion being consequential on (he grant of 
declaration (i) that the plaintiff was entitled to 
put in rcspoct of both the reliefs a combined ralu 
ation for the purpose of court fee* (m) that the 
wholo Suit was not governed by s 7 cl 4 (c) of 
the Court Fees Act (VII of 1870) as there was 
a pra j er for possession olso which was to be valued 
as per s 7 cl 0 uotwithstancling that tfao dc 
ilaration was asled for and (it) that the prayer 
for declaration was not liable to be valued for 
purposes of court fei-s as upon the amount of 
the decree sought to be set aside as invabd RaJA 
QOVALA l VtrA-VARAOBAVAtU (1914) 

1 L R 38 Mad 1184 

s 7 (IV) (c) and Sch II, Art 1”— 

See Court fsb 7 L B 44 Cafe 353 
1 L R 40 Calc 245 619 

s 7 (IV) (f)— 

'iu Aomimstpatvow Sum 

I 1, P 44 Calc 890 
Se Court fee ILF 45 Calc 634 

— — - . Suit for aecounlv— 

Preliminary decTf~— Appeal by {I e defendant agavnet 
the whole decree— alualion In a suit coming 
under cl. (iw) s. 7 of the Court Pres Act when tb® 
plaintiff has ralued the relief prayed for and ob 
tamed a decree m this instance a prelimina^ 
decree f< r sn account and the defendant apjieab 
•gainst the whole decree ho is bound bj the 
Valuation m the plaint 5aint ja 2laiaU y JUinari 


poses of junsdietion ond pleaders fees It was 
contended on behalf of the defendants that the 
suit had not been properly valnetl for purposes of 
court fees inasmuch as the suit was not an adminis 
tration suit but was m effect a claim by the plsintilf 
for hot ahare in the estate This contention found 
favour with tbe lower Courts which held that 
(he suit Was not for adnunistrstion and the stamp 
duty was payahlo on tho value of plemtiS's share 
IQ the property which amounted to Ks C? 068 12 0 
On appeal to the IDgh Court Held that having 
regard to the statements m the plaint an odniini« 
(ration suit was maiutainable and that it could 
be treated as a suit lor account The plaintiff 
would therefore be at liberty to value it at 
Rs 130 or any other sum under e 7 cl IV (/) 
of tbe Court Fees Act In the event ol a decree 
being passed for a larger amount than that covered 
by the fees already paid the plamtiB would be 
precluded by the provisions of * 11 of the said 
Act from executing such decree until fees liable 
on tho whole amount of the decree had bten 
pawl Kiutija a Suesh Adaac ItcSE^AM.t 
(fPIfff J 1 B 50 Bom 555 

— s 7 (IV) (f) 11 Sch II Art 17 

(Vi)— 


s 7 (V) (a)- 

See Court FEE — 


See GnATWAir Tk-nepes 


40 Calc 615 
(a) c) (di- 


ll 41 Calc 812 

s 7 V (b) Appeal--f^‘’"’’'/«“ 

Sutt for VO feaaion — Decree for quohpel 
— Afpeai aeeling to reuicie tit yuahfeaUtm c£>n 
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t 1> 
«5 ’ll 


comT rnts act ivn or ist> ti 

t - (V* til - " 

I r i1 > O ^ r I ’» n'i'l t t > rUi'n for 
l*n JT jtJv a tr»n } rro firm 
I « •' n O r j |»t»\ ha<i 

• f' ^ '1 mat I nmfl 

I a j I »«1 j 1 1 r a » U ir< uM 
lit jrl ( fr 1 in Un r 

r-tr. f , , ^ lot lirnltr,! 

»5u tnn I / w Tf i m 
»nl !>-• jlaintif* Jo aijralni 
tJ »i I I on frm af«| fr m tf* 
a jft fo» n{ I 1(1 nn hi m 
(1““ ! // Un tJo r>jn f«« 

1 a rli* ar ,#J inJ I- n in ll 

‘on in I’otv^ on { ah » 

- j 1 .o i^»j I ti 1 an I (o Ma n a Wlaraii xi 
l*at Jr J 1 t|x> f 1 ncH f nurm) p to || 
{-pp-li Iri-<iia\nr !aTrit(n»«t (I'Hlj 
I L r 33 AJL “05 

^ t “(} V bi *3<f 'e, i f .of 

l3%J~r<y^ »f I I l\ p _s I /,» li I n I 
t t~i nf i?»o f f /w I / orf a n -I I ^ o/ In 
lo fo-OTrf fa »i t wi of a «o <p.{ Ian t O'! 
t lrr« I anl iJa ralaation honi I 
tL ( ) (' ) an 1 not un }<-f cl <t) {/) 
' tin Coort fana A t (U( f IS 01 Tlr aorl 
«Hon in « • rL (r) (<) cf t'r C wt ft* Act 
('ll r f lv'fi) *Sot.ll l-r iti’m at rrfrmn primaritr 




will h t 


t faH*n In tl 1 n 1 h amaa that 
n*-ul n f* a «rr tx tn- uM- carl n atUchnl 
tu a hrj** la^of'o-fia \h t » r J 
tUmnllii I L r I" itaf -«/ r ferret to Tl« 
r jorn> fw, r( an af.ni*a.I ird Ir fi 1 1 Into • co 
maul Jf/r dje« n l afacl Ija af/J »ti n ct 
el (f) (tj ^ i “ f tl a C> irt ( a« Act I /n| yyn 
r /'imaamra III" Mai „$»nt Mu uy > 
(*/ \ C* tSaft ( k! lint Val 
/ t rrlerrail tj I rLtura ( itmatt r 'snre. 
1 infu (ijlf) 1 t, n 40 Efld. 824 

“ el V id)-Suit to lecow * 


(tro third ibsre ia certain ipeeiRe Plot* ao)d- 
Covrt J OHrl f jnyi>\ a r>irll fihf 
' brm a Ilinju tiilo* j>oaw ». 1 (f certain ritoin 
diri Jivjwfty c/f Iba I tal area of 1“ I i^haa ff 
lii»at a to a /rtrou t-f II UTOf^il 

tl ti„haa at J H 1i waa out of (I aatne tilil I» 
wat I ra 1 rallt t«o(liirIi f tri «l al 
ani »}vajJja.i tit a fual {J l» a J1 // £/ in • 
au t bv two tut tf tJir a rarer i n r« lo rreorer 
twoOirli of lie irjjiarij time ahtnslr) that 
Ibe flajm Ir^mq I t af>a»JJ7cl jlofa anJ not a tfe 
finite iharn of Ilia wl lo ritate n“trnup 

the court fee tl jull U* pai I on the niaftet raloti 
of the propfrty In tail anJ not on like fliwea Ifio 
Coremm ntrerrnu Ctuwpiianr IIiriltN^isUH 

(1911) I L R 33 All 030 


8 7 cl V tnb-cl XI (cc)— Courl 

feet Ar <nJ r lit A I (1/ o/ IIW/)— V»f lo 


r tuDiotn)} property Iron ! nanl~} alv fir 
ri } lu i onl lor fourl I 4nnr~'Halrat Cliil 


* Ciiil 

ConrU Act {III if ft7II > I/— Sa /. lalnatwi 
frt (III o) 18S1) f S Altliot/gJi Built tor r» 
covcfj ot linmt vsljle pnipert j from tmanta 1 ave 
not Uan. e*j remly withdrawn from llin operation 
of a 14 of tbo Sfadrat Cttil (curti Art ('If of 
18^7) th efl ct of the amen iment of i 7 of the 
Ciurt Teer Act (MI of 18 0) hy adJinf; to it 
cl (zi) (ce) m to hnnft mi li BuitB aUo tinder (he 
operation of a 8 of llio Suita \al lafion Act (Ml 
ol 1887) and pot unler a U of the Madraa Civil 
Cdorta Act to (hat la (he case of euoh amta (hie 


cotmr FEES Act t'n of i 8“0)-4 -o i, 
" ef ' snt-cl XI (ce)- 


ralutiion f r i tirjv>»er of inn dtrlion n the aimo 
• * ^ irtJa N^Rti iva «M«r Naior r 

‘'1 iia.iri Pop (101 ) I L R 3D Nad 8“3 

» " 1V> 

^ Manma ('itiL CorRTt \ct (HI or 

e 14 I L R 41 Nad “21 

rovrf /re— S hiI / f 

f r trtfl of til of » otljijrl propfrl/ 

—I mprt/i ;o non e/ V /ryftufirj tnor/pi/re 

— / t mn / 11,11 ilm 

rttiop of a III of linl tie fact that the 


— »ul;eat lo a Biufnictoin mortpi e an i 

imme>liale ion cannot l>e obtained or ii 

n t in fict mil If doea not ( irrent the applioa 
l> n of e * (n) of ef, Court I eei I ( (o f he g„it 
bit (I ilainlifl mu t (ai court feei upon tlio 
lalie t the imi comiuteii m aeeoplanro with 
K (f)c/HeAcf Ifim ry rrimr, r r,rvondnp 
P o ll I I P 15 All 63 ill tiP''Ui lici) PtRVao 
‘‘t'lort r lIiiartT ^l^cll (lt‘ii‘1) 

I I- R 32 All 19 
(V) (X) — Co! rf /«— s«i( for 


; - I , it; /or 

ttortpe pr h motet of cottm I to ttH and hf m, 

» »on Ti plimtifli allcgeil lliat the defen 
•lanta \ » 2 anJ 3 having rontrsctri! to idl cep 
(am (roportt lo them and (reeired part of the 
(tl e tl rrafter »ol 1 the aamr projiertt lo iJefen 
ilant No 1 wlio lal notice of iho sEreement 
^(h »fe ilainfilT and (hci aiUI (i) if, at the 
I lendanta . an 1 3 mi lit ho eoniicIleU to com 
p'cle the *al to the j limliffi anl (h) for poe et 
non of the iropert\ //e/1 that |),a 
nail) rne for ipociho lerfarmaiiro of a contract 
anl the Court f c llicrcon wa» a <ic *ablo nmJer 
« “ cl \ el the C;urt PiCr \et 1S“0 l/ohi 
onW n Ml jJ film V Mojl t I’ll I I I 6 
IH / referred to Niiut. Sivoii j Sena Pasr 
1 L R 8 All 292 

— 8 7 (VI)~'inf for prt rmp/,3,1— y, 

pirr// ef free r 0 fif j irtlj i/uniie t— 4pj>fnl r 


qutthtn* loth n» t fri ;rifr nicf nVfo ri/ff to 
prt f. If (—Court let 1 MC illlagei were transferred 
Iv m ani of ono safe dec 1 the con iJcration act 
f rtli In the dtnl b in 41 000 In respect of 
thia tranwetion n suit lor pre cmptlon waa irouclit 
I Pt the I famtiff allc-’wl that the true conaiJcra^tton 
was I » . AX) onli Ai to two of the Tillages tho 
Bujt was decree! on pavmcnt of Pa "I 000 nfurlj 
was fiuol to be the proportionate part of the 
Rs 4l0(r0 nsuRnabJe to the e vdlaites as to the 
other three sillss'es the suit s\as drami seJ The 
plaintiff nppealeil (n) as to flie price to be paid for 
the two vdla?cs m respect of nlneblho decree was 
in his favour and (&) m te«peit of the disalfowaneo 
of hu claim to pre empt tlip other tfireo crlln e 
A question having an m ns to the proper courUre 
pavabl on this appeal it wa, /r// fhaj <j,e arncil 
WM divisible int two dear and di tinot j arU and 
that In re pect of (o) tht apidlanl slifiild pn^ an 
al tair eta fe on lb'‘ diff repcc between SI 44 of 
1 2 600 and Rs 1 000 while in reapeet of (M 

the appellant shouli pa^ nfouitfce cal ulatU 

atcwliiigtOB 7 fii/ ol the Court Tees At! I870 

on five times tho Covernnieiit Peveniie of the 
three villaceB claimed Afinssii CiiANrrt t 
&H8KHAn fUASD (1018) I L R 40 All 35S 

^ . TT tor declaration Hat 

tie jdiinhffj are not Irre and that »vr,ev 

entrtee are rat b ihe Court fee 


t 



( 1^16 ) 


DIGE5>T OF CASES 


( 1216 ) 


COURT-FEES ACT (VH Ot' 1870)-con*rf 

S 7 (VI) — COi’/r' 

payable in a suit m which the plaintiffs pray fot 
a didaratinn that they are occupancy tenants and 
not tenure holders and that an entry in the 
Record of Pighta describing them as toanxe 
holders js wrong and is not binding on them is 
Fs 10 Tsw^ni Kora t Bhcpat JIa’?dar 

4 F&t L J 302 

s 7 (K)- 

Sec JIadpas Civil Coitrts Act (III op 
1873) ss 12 13 

I L R 3d Mad 447 

Sec J0ILI3DICTIO'T 

I L R 3S Mad 705 
" Decree on mortgage 

—SeparaU liahtfdtes oj dijittnel properties Appeal 
tn respect of dtrtinet propcTlies In a suit for sale 
on a -mortgage a decree was passed declaring the 
eeparatc Labilities of the different properties 
mortgaged One of the defendants whose pro 
perty was held liable for specific sums of money 
appealed Oeld that the proper Court fee payable 
on the memorandum pf appeal was a fee calcusted 
on the sums of money for which the defendant a 
property was held liable and not one calculate 
on the full amount of the decree CanAHnAn 
Kttvwab I The Cocet of Wabos (1012) 

I L R 35 All 92 

— — iJuif for aaU on mort 

gage— Court fee payable in appeal— Tflfa> of the 
subject matter— Amount declared due on date fixed 
for payment A decree for sale on a mortage 
declared that on the date fixed for payment 


COURT-FEES ACT (VII OP 1870)— cc«td 

— S 7 (XI)— contJ 

• Suit for possutton 

agatmt tenant holding on after expiry of Arose and 
othera echo had not been wdvclcd on land aa tenants 
— Court fee In a suit for lhaa possession against 
three Defendants Defendant No 1 admitted that 
ho had been holding the land as a tenant under 
the Plaintiff under a lease which had expired 
The other two tenants established tJieir plea that 
there was no relationship of landlord and tenant 
between the Plaintiff and them ffcH that the 
amt conld not proceed as against Defendants 
other than Defendant ho 1 on a plaint stamped 
with Conrt fee under s 7 cL 11 of the Court Fees 
Act PBiSfAnrA Natit GAsaoLT t Aj^audi 
S neirn 24 C W N 151 


- ss 7 11— 


See Second App£Al. 15 C W If 454 
See CouTT Feb I L B 44 Calc 890 

S5 7 11 Sch n Art 17 (6)-Sui< 

for partition of tnmoieabJca tnoteaHea and funds of 
joint family business — In a suit for partition 
the plaintiff has to include the whole of his 
claim that is to say the whole of the properties 
which are alleged by him to be properties of the 
joint family immoveable properties moveable pro 
pertice and funds which according to him hare 
resulted from joint business earned on by members 
of the family on behalf of all and such a suit 
cannot bo treated as one for recoverv of possession 
of both immoveable and moveable property » 
quinng for their joinder Court a leave under 
* II r 4 of the Cinl Proeedwe Code Aa ^er 


specified sum would be due from the lUOTtgagor ^ 

wluch included interest pendente lite fleM that ^ 

the Court fee navable m anneal from such decree immoveable properties or with that for reeovew 


the Court fee payable in appeal from such decree 
was to be assessed not on the amount oUimed 
in the suit bat upon the amount with interest 
pendente lite found due by the Court of first instance 
at the date fixed for payment Baldeo SrHon v 
Kalwa Fbasad (1Q12) 1 L R 35 All 94 

— s 7 (IK) Sch I Art 1— 

. — , Suit for redemption or 

foreclosure of mortgage— Appeal — Court fee The 
criterion laid down in 8 7 (tx) of the Court fees 
Act 1870 for determining the court fee payable 
jn respect of a suit for redemption or foreclosare 
of a mortgage does not apply to the appeal in 
such a suit In the case of appeals or cross 
objections in suits fot redemption or foreclosure 
in all oases in winch the amount declared by 
he Court to be due at the date of the decree 
can be ascertained by reference to the jalgment 
and the decree it is that amount at which the 
appeal or cross objections should be valued and 
future interest should not be taken into account 
The rule in Baldeo Singh v Kalla Prasad ILK 
3o AU 94 modified rAOROBm FRasaI} v 
Seaitkaii Bakuss SrvGH (1913) 

I I. P 5G AH 40 

s 7 (X)— 

See Decree 


of the moveabfes and fuads is erroneous Seta 
that the plaint in the suit was properly stamped as 
required by s 7 and Sch 21 Art 27 ch (B) of the 
Court Fees Act Should the amount duo upon 
taking accounts prove on investigation to exceed 
the approximate value given in the plaint the 
courso to be pursued was that under s 11 oi the 
Court Fees Act Beni Madhab Sabbar v Gobind 
Cbawhba Sareab (2916) 22 C W N 66p 

SS 7 12 17 — Suits Valuation Act — 

.Suit for declaratory decree tn respect of property 
north oetr Rs 60 000 infued erroneously at Rs 10 
— Court V)h\ch should entertain suit — O&jccfiore o« 
the ground of jitnedichon nh n to be idken — Court 
fee objection at to to nhom open and how correcCea. 
Blainttff brought this suit in respect of jwoperty 
all of which excepting a house m Plaintiff a pos 
aession was in the possession of the Collector 
The bouse was worth about Rs 250 vaJne 
of the rest of the property being over Rs 60 000 
Ho prayed for declaration of Plaintin’s title to 
the projiettiea in suit and for an injunction to 
testiain obstruction to Plaintiff s possession of the 
house The Court fee payable in respect of the 
former rehef being fised by law at E« 20 «Tes 
of the value of the property the Plamtiu 


8 Fat 


67 


7 (XI)- 


■See Sen ll Aet 6 


See JrBisaicno> 


pective of the value of the property 
according fo an erroneous practice commo^j' 
£>Horred in Bombay valued the prayer for a de 
clacatoiy decree at Rs 230 es being value 
on which the fee nearest to Fs 10 would bo levi 
able and ho valued the prayer for an injunewon 
at Its 6 the fee paid on his plaint bemg thus 
Ba 10 6 0 The suit was instituted in the irrat 
I li R 88 Slad 795 Bubordmato Judge s Court which m the circnm 


I L R 40 All 358 



( ISIS ) 


( I-r j DIODJT 


cotXT-rEES ACT (Vn or im}— fn 

— ti. 7 IS, r-«- >f 

r »"»•»■• *ttj 1 I n lo tk* 

fB to* \ if Ih TiJof nrrjioj «i« orff t *. 

#.a! tL'^3 H ri»i *1^ hit in f» t Ifionch rfttmc 
pa r r»lao-l Of IvffftUnt 

r*»^l n fn l>f rman 1 of lan^iiftinn 

A f* •f'l in I Umii*''* f«Towr 

iJif IV (*nl»el Ir«| t If I> tfift Ju • f 

If-t tLon H rn fro r 1 *» tiLrn in Ihf r'ftnM*** 
da*n of if on If <• odmU n rl jon*) cl» "H If* 
II tncl Jof-f «» ff ff moo tf*t Ihf lirtt 
Coun l»f fi jan»-l I n lo erlrn^in *»»'t 
iTat tt li- t*> f'T * ‘*1 of O *■ ( iTil IViooifttr* Co !o 
I »rj Or ’ll If iTirril* tn I roTor***! Ik® 

dr*-n» ff If I ir»l <<nirt On *ooon 1 lo 

iSf Hi S < art ll «t4 frli tilt Ih® luit 
ir t talo! in tio frr<,-T ( ^rt inf ■tr'it !*▼ I® 
O/ H h Cy-rt •H R t lo Iho Ih tnrt to“0 
Ti Hi h Coan (n <y<n»oqo»Tro hrird tl® 
k» • f *1 ip ®il in I c nl fTtiol tl o dooroo of th® 
0*1 mil t «*! //tit ) T O e Ju 1 rut (ommfltoo 
tint Oi® <l;o*tion It to jun«il rllon «hirh «« 
not tiLr*i It ti® trill >1 oe! 1 n t kira boon ilfotroal 
to I®* tiV®n It l*® ioitinft «f tio apfioiL Thil 
th Court I foi Art wn not io arm • till 

pact «iih a VTifnn of torhni ititr a-*ilntt hi* 
crpnaont lot to *®oero r*»®T)uo fir tl® bmofit 
of 1} htat® anl Unfrr a. I* of tl® Coort Ir®* 
Act th® <l®tnn«»t ihovn onir to th® ffTmoe I* 
to b® form-t®<l It th® AfprIUl® Court an I n 
Ja’i cimt n it »} mn lo I at® wronah lifcxtrtl lo 
th® ilrtnnrnt of rrrma® rannot b® art a*i<l® at 
th® Ja*ttv« of a partT on th® pmund of ]on*di® 
tion I icnirfA hreuo Jaoitar I>esa( r 
FniDarra ^esElrBlo Jipiut Dean 

24 C W K 33 
— IS 7 mad 1“— ri taroaia^ «/ 
— ofaim /or moim ion «/ fond tnttat profita an I 
EtaliLiRj ar/z/A r JJ tnUt/eJ ajj /A< tArtt 
efoim* fo7 ih r Jvf (A< pttrpott «f atum ij (ovrl 
jrt—% Irrtofntory crd ri tfilir/tftnft ly //ijh Court 
v-tiA Th® word auljoct In a 7 of th® Court 
r<®a Act 16 0 Ri®ana cauio of action In a 
wit frr iTcoTery of poaimiioii of land and for 
mofilj 0 anl Rir*nr profit* llio |Iam(iR ia rn 
titlM to ad I to^rtl r tlio ralue of th® thiroclaimi 
for th® purpoie of a(«®(ting tl o court fcr® pay 
abl® He I* not bound to sixru tho court fco 
aeparately on each item of hia claim It hat I cm 
th® cslaMiihed practice in the Calcutta iligli 
Court to interfere with fnterlocutory onicra and 
that practice has been ad^tod by ih® rotnn 
Hifch Court NiUBATax Lal r WturoRD 
Joncra BTzpnz^aor 4 pgi L J 1P5 

f 7 Seb II els 3 4— ?iiifa for dt* 
tolulion ot partnent \p—I rtUmxnary drettt— Appeal 
~^ourt fee In a ault tor dissolution of partner 
ship the defendants appealed against th® prell 
nnnary decree pleading that they had no lotcreat 
In tl e partnership and that they sought only n 
declaration to that effect //eld that th® appel 
Uuts ought to pay an ad taforem fco according to 
the amount at srhlch tbo relief sought was ralued 
in the memorandum of appeal Duola Natb i 
Pabscitasi Das (1010) I L R 32 All 617 


See Lasd ACQUisniov Act 1874 s 3 

I L R 45 Bom 277 


ci«r5 


COURT FEES ACT (VU OF lS’0}-^o«i‘f 

f 8 Sch n Art 17 (VI)— 

' — — Court /ff* Aet (Til of 

0} * S and ^cA // frf J ti n—land Ac 
ni(i 10® Aet (I r/ ftp/) t S^—LandAequitilion 
Ju/jr order ®/_ tp;>fof— DriuZ/rr preprr/y— J/c 
ntom dutn rf oppeetl — \d talorem /«— Awjnf A 
crrUin if/h«//<r |ropcrtT hating been acquired 
under the Land Arqui itlon Act tho compensa 
tion money allowed I t the Collector was depoaited 
In Court One T applied to mlhdraw that amonnt 
«n ll e ground tl at ahrt waa entitled to it as exc 
cutnx lo tfio will of her late husband On objee 
tion It one A that (he money in deposit ahoutd 
l-o lnTc«le«I in Citemment secuntlca and only 
It® (nlercst »hoiil 1 be paid orer to the «A<iaif 
ll® Lan I Aequi itlon Judge pAs«ed an order 
under a 3i of tie Act ilirrcting the payment of 
intemt onir to the apnlicant Against this order 
T preferretl an appeal to the High Court on « 
Court fee stamp of ten rupees only I/tld that 
the ca 0 r*me under (he prorisions of s R of tbo 
Conit fees Act and an ad tetlorem court fee ought 
(A hare leen paid SAroroffati Pat t J/oAn 
J L. n ‘>1 dll 3S/ and Aflrtun Cheitt v Deputy 
(otleetor Itetlary 1 L Jl ‘^1 Mad "CP referred 
to I/e/l a)«o that to bring a rase under tho 
troelslon* of el (ri) of \rt 17 of Sch II of tho 
t^rt fre* Act It must be estsbli tied that it was 
not |>AMibte eren to stale approximately a money 
ralue for the sol jrct matter in di pute but where 
th® claim lo treelre (he full amount of compen 
aatlon money was disAlloMcd and the only relief 
allowed by Ihe Court was to withdraw tho interest 
on the said money there It was poulblo to state 
•pproxfmatrly the money ralue of the relief 
claimed and therefore in such a case tho prori 
slonsotSch I! Art 17 cl (ri) of the Court fees 
Aet woiill net apply Damrart 1/tl r Daya 
Sunler Mttter /3 C II N SIS followed Titm 
TAM Dasi r Kxisnra Lal Dz (1012) 

I £ R 39 Calc 906 
17 C W N 033 

- ts 10 and 127— 

See CorRT Fee® 6 Fat £ 7 503 
- ■ Jr/cir»ey i» court fee 

poul on pfaiat— oppcol 6y d'/endan/— respondent 
eaJtr/ vpon to pety aej!ete»ey~-/ai/ure lo rwap/y— 
suit dt.iniissrd effect e^—CotU of Cirtt Procedure 
{Act I of ZOOS) O VII r It — Pc* yurfieotfi — 
tu»llo*et atidt cx parte decree ond late tAereunder 
irAetAer court /« poyahte on amount of decree or 
value of property *otd If a plaintiff respondent 
falls to make good a deficiency in tho court fee 
paid on tho plaint it is competent to tho appel 
■at® Couti to call up6n him to pay tho deficit, 
and in tho orent of ma failure to pay to dismiss 
the suit The procedure of O \II r 11 of tho 
Cod® of Ctril Irocedure 1008 is not applicable 
to ft caso In which an appclUto Court acta under 
s of tho Court Fees Act 1870 In such ft esse 
rejection of tho plaint is an inappropriate remedy 
and the law enjoins a dismissal nitboat option 
(bought it may bo that tho result of tho dismissal 
from tho point of view of resyudiealii is tho same 
aa that of a rejection Tbo raluatlon for tho par 
poBA of court fees of a suit under a 7(iv^ (e) of 
tho Court Feea Act must bo m accord with the 
raluo of the subject and must cot be bd arbitrary 
raluation Whet laIntlS aska for a declara 
tion and conseq he is bound to pay 

ei teforem fees to the loss from 



< 1210 ) 


DIGEST OP CASES 


( 1220 ) 


COTJRT-FEES ACT. (Vn OF 1870)— fon/J 
ss 7 and 12 — conid 

which he eeehs to be iclioToil la a aoitm wbicli 
the p}aiaij8 asks lor a docUralioa tbit n decree 
ootamed agtinat him and a sale held thereunder 
arc void on the ground of fraud ho is bound to 
pay an ai tilo/tm. court foo on tho value of his 
share in tho property sold and not mcrelv an ad 
tn?ore»a feo on the amount of the decree Pa’TDir 
Bpij Kkisoxa Das i CiiotvDUDRT Murau P*i 
4 Pat L 7 703 

See s 7 (IV) (FJ , 

I Z L R 39 Bom. 515 

5 11 — 

See BireoAi N W I* Assam Ci> it. 
CopETS Act (\1I op 1887) a £1 
I D R 32 AU 222 

s 12— 

-See s 5 1 L R 32 All 59 

3 Pat L 1 92 
See Aiteal 14 C W N 343 
Set Civil Prookdpre Code 190S as 2 
115 Avo 15J 4 Pat I( 3 57 

Set CornT Fees 8 Fat D 7 443 
See CorsT Fees Act ss 10 12 akd 17 
4 Pat E, J 703 
Court feet jtati tn 
Lower ApptWate Court \n$ufwxent-^Appeal to Htyh 
Court rfirwiwed— te^erfer I/ijh Court X<t« powrr to 
restraea execution, o/ decree untii realtic/ioa ofdtfi 
eieney TVhero an appeal to the High. Court baa 
boon distaisscd owing to the appellanta failure 
to pay the ded it duo in respect c( tho court fee 
payable by biia on a memorandum of appeal or 
for other good and suScieot reasous the High 
Court has DO power afterdismiasilof euchsppeal 
to call ca the respondent to make good any defi 
ciency m tho court fco doe in respect of the court 
fee payable by him in the Lower Appellate Court 
and (.oasequently tho High Court has no power m 
such circumstances to restrain the respondent 
from CTOcuting the decree obtained by him 
JvtJMAE Radqika Raman Pbasad Snoii ti 
JIusAMsiAT Janai Kora 4 i, 3 472 

g 13— 

See Civil Pbocbdube Code (Act V or 
JOOSJ ss llo 151 O \Lr B 23 

J L R 42 Bom 363 

S 17— 

-See s 7 4 Pat L 3 195 

See CovRT Fee « 3 Pat L J 443 

— — — — Suiltoobtitnadeclara 

lion as adopted son and to tstahUsh ItlU to proprrtj 
—In}uncuon tstth respect to a houre—I>ec?aratton 
tptlk respect to other property— ~Vattialton of the 
ptotnt~Va}uation for plead r s fees— Special juris 
diclien oj the first Class Subordinate ludge~— Appeal 
to the District Court — Second Appeal — Delum of 
the rnemorandum oJ appeal for presentation to the 
Styh Court — Jurisdiction In a amt for a declara 
tton that the plamtiS was the adopted eon of V 
and as such was entitled to hia property the phunt 
was valued at Rs 130 for a declaration of the 
Tigbls and at Bs OOOlbOO forpleader sfees 
The plaiofiS prayed for an lajaactwn restraimng 
ibe defendant from interfering with plautiffa 
lights in respect of a house which was already in 


COURT-FEES ACT (VH OF 1870)— could 
S 17 — confd 

his possession and the injunction was valued at 
Ifs 3 llith respect to tho other property which 
was attached by tho Collector alter V s dcith 
tho plaioti3 sought for a bate declaration of bis 
rights as I *8 adopted son Tbo suit was tried 
by the First Class faubordinato Judge of Belgaum 
in his special jurisdiction and ho allowed the 
cjiim Tho defendant appealed to the Di tciet 
Judge and he notmthstiading the phiatilVt 
preliminary objection that the appeal lay to the 
High Court and not to his Court, held that the 
First Class Subordinate Judge had no jurisdic 
tion to trj the suit under his special jurisdiction 
because the suit was for n declaration and con 
eequcntial relief which was valued at Ps 6 of tbo 
purjHiscs of Court fees, and the va/uatioo for tie 
purposes of jnnsdictios being the «ame nfl for the 
purposes of Court Fees that valuation was less 
tb\n Ps 5 000 The District Judge therefore 
entirtaiocd the appeal and having found that the 
plaintiffs adoption was not proved disallowed 
the claim On second appeal by the plaintiff 
Held reversing the decree that tho First Class 
Subordinate Judge was entitled to try tho suit 
under his special jurisdiction and his decree was 
appealable to the High Court The plaint dis 
tincfly laid claim to two subjects namely two 
kinds of properties Iirst them was property 
in the possession of the Collector add its value 
orcccdcd Ps 5 000 and that property having been 
in the possession cl the Collector it waanotiwes 
eary for and elJowsbie to the plaintiff 
an iQiuoetion He was only entitled to b defllaw 
tion of his title The other subject matter of the 
suit wos the house as to which tho plaintiff was 
entitled to ask for ft declaration and consequential 
relief and to put his own valuation on the puint 
SaiDAFSa tEVSATBAO I PACHArFA SUB^O 

(19W) I Ii S 86 Boia 62S 

.. ■ ■ _ ■ Subject — suits 

ayainst several Icannl* for eerrection of ifeeo^ of 
Rtjhl^Cottrt fees payable on la ft suit by » land 
lord against 2a sets of tenants in respect of -5 
holdings for a dceUratioa that their several lands 
were held under the Sofui system and that they 
were wrongly recorded as payifl" cash rent held 
that ft court fee of Ps 10 should have been paid 
in respect of each of the 25 sets of tenants Laoit 

.LU. j 

3 19 _ froperfy held m trust not 

heneficially —Vndntded share of deceasta to 
pttcenerand property held m trust vci heneji 
etaBu —Sun tunq co parcener pj' 

Letters of Admintilrahon liable to pay troKrtJtes 
ont4 taf« of shaTeofdece<iecd,co parcener 
the hiitakshara Law as ndmimstered in this part of 

India «B undivided CO parcener has power to mert 

gSo® or alienate his undivided share and he can at 
»ny time enforce partition of hi* own share iie 
can Hot therefore be said to hold hts oun share oi 
the Undivided property as tru t property no* 
beneficially or with general power to confer ft 
beneficial interest in it within the meaning or 
these words as us-'d m Annetuto J3 of tho form 
for valuation in Sch III of the Court Fee* Act 
althongfa as regards the shares of others be may 
be said to eo bald tbeas llhere ft sumrutg co 
pareooer governed by tho J£itatshar*X.a w applies 
for Letters of Adonoiairatioa in respect of property 


( lt.1 ) 


DIGEST OF 


{ ) 


COir?T FEES ACT (Vlt OF irO)^ * 
t. 19— f ff 

• Si «1 (• ft»ti of » J «■ Ksl f vj iTxrnfr 

»tl ‘ «>• JO t ' — i!t fr }■' ir f O •ri'^ ‘Ol 

» 1 ll «• ^oJi.tvf 1 1 n n I ft Jo 1 1 o a* 

lj“i c' t <• j t)" *t f U ♦‘»i» to 

«li h t'-f i! o V o-iit "<S »« »f ri -on! of 

llo>,tb»lJJ 0.-1 11 I f Jthc 

C-j-J Foo* ^ « an Ix 1 \ Imii tration 

» tl» jo t f Ir f r •'■ri un • > o ip Ij Jm 

• a h »* irr ta t o ttl j tun «n J j t tLo fvropor 

<-i r- '^opi r»3ri ttpoi I j> f<I ff 

Ptl rn I t* rv ! h / / r 3 f I'r “( n 
fp— JtoJ tntf liap.1 / 1^ 9f}itfr U 

!««r> r nn L I irr f iio*^i tmft 

»m f o^ Dr c M*i*t*l* « nrrtT (J ft ) 

I. L. E 33 Slad 63 

ff rfs » r <01 r t. f tAl-l ^'7* 

( /; M <1 • o 1 int ini of tl « »rt loo-. 

\ l*“ft tf it no la T I. fiv I Jo m rr pool of 

• Z 2l of fpo*it«tr I ton of *dn»i tMtmn 

*1.01 t*-e Till tf pititp •(tpf riiLin^ 
Dp do-ia Hop, ,Op0 mi lat* U of lio 
Di-J f ‘p-Jalp n I . tfiin 1 /ft Mo 

7<fj rj Me E. E. W Mrir (Iftlfl) 

1 L. n, 40 AIL 279 

t, lec— 

S«t rrosiTK I L. IL 43 Cilc 625 

rrt^olf ef ir.W— /«M 

• af/<f#pil/— nf tioyd I— ■ f Off fall OMtl 

f t piv * oe ft f ir^f Tli« pttito ff'pffpl to 
ii I 19 (C) of (Ip Coirt lro« \ot O mpsn* 
to T> opprty of • dpopiPiI ppf on ** 19 (Cl 
tBPttW Bip*ni tbkt »1 1 fpp* h»TP tlrndf Von 
pill in fp iJfvi to the *} ole of ptrt of the pro 
ppftT eoaprifol in tK" ee »te of • 1 -pphp> 1 jtoteon 
tl e (p<*e 10 j i 1 4h»tl oot f*« ptral Ip otpf a tin 
oi tb (Trent of e fmh probate of e 17ill or Lettere 
of 41miri! ration of tbo Pitite of the eame p<*r«on 
ey trb-n p*o>ite i* rerolceJ or % portion of an 
r»mtla« unalmlnlilerfL A penon who 
apfl p5 for nrol ate of IjI« wif • ^\jll i« fjonnd to 
r»y the full court fees due oven though lie bolk 
of the pwt>“rtr d alt with In (ho UiM wodn lodol 
la the wif ■ fith r a tMll of which jrol ate bad 
l>p»n frantpl on fill payment of coirtf"cj 
FniOWATi Bini'i Hucii r Tne SerntranT or 
SraTE yoR Itoia la Couscif. 6 Fat L f 3S 
8 19 (D)— //•'ufa ir*/f^fcifi»<( oi of 
prop rtj teticA poixe 6t/ lurciioM/ip tvjfjJif/ of 
Uh ro a Hindu by a Will left the rceilue of Lie 

f iroperty to LIi eon anl the esccutor* % hen apply 
nj for probate clalmci esemption from the yay 
meat of court fees on the te^iluo on tlo {,roand 
that the eon was entitled to the prop rty by eur 
TiTorship fetJ that th y were not entitle to 
the etemplion In re Lsiair or Pas* Kpmir 
Pei ad 6 Pat L J 610 

8 19E— 

S r PevALTy 1 L R ^3 CJc 230 

8 28— 

-Se« s 4 3 Pat L J 74 


Stt CiTiL PaocEDUPE Code 188 e 64 

14 C W W 882 

Seb I Art — 


5e6 Appeal VALrATjovop 

I L R 43 Bom 507 


COURT FEEa ACT (\n OF irO)— con/f 

8 2S-<c.n/ 

•* r-(IM 

II L R 30 All 40 

■ - , Court f<e—Crois eljre 

lion fft in eppfil LnJer or 1 of ech 1 to 
tie t jrt Feci \ct 18 P a p®rti ffiling cross 
oljpcti re oust pay en « f tJsrfm /« according 
to (Lp ratise or Amount of the eubj<v't matter m 
dirpnt I tKiiiv btirit t I A>t KienaH Dta 
(ltd*) I L R 40 All 93 

Sch I Art I Sch It Arts I and H 

— A ircr*o of cm e objection Cled In Iho HirU 
Conrt trlating to costs only does not fall within 
‘•ch 11 Art If r under beh. II Art J and n 
Court few of Its 2 Is IcYlslte Ibercon IvamaL 
KtMAiti Debi r 1 leoriR North Ucioal Bavjt 
L iwrrtD 2o C K 034 

• Sch I Art 1 Seb II Aft 11 

— . I ■ C»n7 J roceJure Cole 

IMS O \T\/I r 6— Court/ce— Ippeaf /com 
jfnof drffre in a rrortjo'’ tuit lltH that an 
Apppal from tlip finnl decree passed under 0 
V\\l\ r ^ of til" Code of Cicil Procedure 
190* it«iuifTe an aj mhrem court fee and cannot 
be atamped as an appeal from an order Raj 
RAXO t Lal r llAliAtiia Kcnwap (1913) 

I L R 35 AH 476 

— — — Court /(e—iSu6/ec< 

noittr HI d» pul m appral-^uil hr poMessien— 
I> ftrut of Utn for doxtr—lpptn ty irfeniant 
lo 4 8Jit for recovery of properly In the roaaei 
•loa of 4 Mahomedan laJr the defendant pleaded 
fnt that ibo plalnliff bad no title and sreo'i'ffy 
that ake was not entitled to a decree for posse aioii 
without payment to tho defendant of Its 60000 
(ha amount of dower duo to the defendant Tho 
Coupe of Arsl instaneo decreed tho suit for pos ee 
aion bolding that jayricnt of tho defendants 
dower whaterer it might amount to naa not o> 
condition tuecedent to tho ptimtlll a obtaining 
a decree The debndant appealed psjing court 
feci on tho trIuo of the property On a roferoneo 
by the taxing oID cr oa to whether aho was liablo 
to pay court feea on Its 60 000 as s\ cll //eW 
that the subject matter In disputo m tho appeal 
WM the projerty of whivh posBcssion was sought 
and that the court fee paid was auITicient IIai 
DABI Ueoam V Golear IUko (1014) 

I L P 30 All 322 

• Seb I Art 11 Bcb III— 

;?<es 10(1) I L R 40 279 

Ace rnoiiATE bdtv 

6 Pat L J 411 
Probate anj Zelfen of Adminurra/ion court fees 
payable on— Cress or net value — Court fee error 
0 * to valuation rciision 6y Iltjh Court tVhero 
tho gross TaluQ of tho property m respect of which 
appliration has been made for probate or letters 
of administration exceeds Rs 1 000 but the net 
Tslno after deducting the liabilities against the 
estate U below that amount Court fee is payable 
underbeh I Art U of the Court Fees Act though 
it la payable on (he said net rnlue under the pio 
Tisiona of Art 11 of Sch I read with b h III of 
tho Act Tho oxeai tlon from liability to pay 
Court feea provided (tut) and Art II 

of Sch I of the Ac in cases where 

tho gross value d one thousand 

2t2 



( 12‘>3 ) 


DIGEST OF C\SES 


( 1224 ) 


COURT-FEES ACT, (VII OP 1870)— con/J 

Sch I Art 11 Sch IH— coB<ff 

rupees Where the Court below decided that no 
Court fee was payable on on erroneous view of 
law the High Court rould interfere in revision 
under s 15 of the Indian High Courts Act The 
Collector or Mildah v NEROnr Kamivi Das3\ 
1910) 17 C W N 21 


Prolate duiu assessment 

7olue of properUj weaninj oJ—ConstTuehm 

of Statute Sch III Annexurcs A and B of the 
Court Fees Act make it clear that the duty payable 
at an apphea ion for probate or letters of admmis 
tration under Svb I Art 11 of the Act is to he 
calculated upon the net value of the estate obtained 
by the deduction of the amount of aebts from 
the cross value of the estate CoUeetor of Maldah 
V iftrode Kamim Las p 17 C W N 21, may 
require re esamination and further con ideration 
The interpretation of the expression value of 
property m Sch T Art 11 os the market 
Wlue of property or the value of the entire pro 
perty less the amount of encumbrance is Uio 
Jeasonable construction of tho expression Ibe 
true mode of interpreting a Statute liko the wurt 
Fees Act which has been repeate lly amended is 
not to consider individual pcofions but to take 
them as a whole and to give effect to the legis 
lative intent upon a particular Biatt« in the 
goods of IkERr (1013) 18 C W N 121 


COURT-FEES ACT (Vn OF lS7Q)—contd 
Sch I, Arts 11 12-fo«/<f 

One fiscal Act cannot be construed by another 
fiscal Act In re SABOJEDAHsnni^Doi 

Sell n Art 5—&uit for declaration 

that platnlifftsan ocetipanci/ lenant—Agra r<"ancy 
Aetdl of JOOl) s 05—Ccmrlfee In a suit under 
f oi of the Agra Tenancy ict 1901, to declare 
the phintiffs status as an ^ 

ptamt or memorandum of appeal bear a 

Sou i lo» ot ann« 

seb II to the Court Fees Act s 7 cl xi 

“l K « AU S5S 


- Sch II Art 6- 


*67 m'' 


Stay of exec 

must be written on P*p/.l Such bonds 

the Indian Statep Act (11 of 18JJ) 


vt% 


talus ocer Rs 1 000 lut deducting debts net e^e 
less than that tf cbargeable utlh death duty The 
expression amount or value of the property 
in Art 11 of Sob I of the Court Fees Act signifies 
what IS described as the net total m Annexure 
A m Sob III obtamed by the deduction of the 
amount shonn in Annexure B as not *’9 

duty from the gross valuition of the *5? 

immovable property left by the .. 

thereto. th.tno to Wh. ""■i"''’' 

..tide upon th. ..Ut. of tho 

r.^ofori:' fT."; \“rT 

In the goods of Harnett R/rr 18 O »1 ^ 

121 s^ c IS C L J SOS referred to In the 
po'o* 0/ QiitreoiiosOTOB (1915^1^ c W K 691 

. Sch I All! 11 

iicate— Grant to uidou— Death of 

certifkate apphcalion by daughter /*»'■— 

must be paid agai i— Analogy of adminsslration 

d boms non if 

lion of — Succession Certificate Act (F// of ISSP) 
s 14 Whenever a fresh succession cer^cate is 
taken even thoush it is to collect debts for which 
a succession certificate has already be n takro OTt 
and the duty paid the duty presenbed fay tbo 
Court Fees Act must be paid R the widow of a 
deceased Hindu took out a succession certiflcate in 
resnect of certain debts due to the deceased 
Alter her death S the daughter of the dccMsed 
antilied for a succession certificate m respect ot 
the same debt and urged that stamp duly upra 
tho debts having onco been already paid F 
she was not bound to pav duty again UtU 
that it was an application for a certificate wthm 
the meaning of s 14 of the Succession Certificate 
Act and Court fee was payable on it as sneb 


the Indian Stamp Act (II ot ^ 

cannot be written P . ^Bs^they ai« t*®* made 
lee etamp of annas 8 onJ/ « fi 

- , , by order of the Court . . » 

Esial of^^htch grM ©f Sch II of the Court fee^ct 


TT of the UOUTl iev» ^ /,flll*\ 

Det'i SaiLiJA Kama JIoiJicK 

“ 'X L I 99 101 

"'T irlit 12-C-»' '",”,“7. 

upon whom ® pavMt and need not be 

grant ^ A ca""** which is m the nature 

stamped as such “ assurethat 

ofaprwautioaary meagre 

g“ i 'S; 

upon ciWion so C W N 7S7 

7J^\ 'Vl/T dlputed-Cancelhng of 

judgment deb or s title /pjj of fS''> 

ittocAmeBt— ^^““'Uhere the prayer m a 

g 4 %dluation under \ attachment but 

plamt IS not only to mdgment-debtor 

il30 for a declaration that the „£ the 

has no interest in the property tn 
suit 13 the value of the entire pr^P ^ AirASAJit 
by tho plaintiff NaRATASAN ggo 

JffL/re 

wit 6y person "f*”® 6«n 

attacked ro execution of the Court Fees 


XekVin execution of r 

>”r 

plaint m a suit by a pe«o" decree has been 

Sertiea attached m the decision 

di mis ed for default to default is an Older 
i.“rderd. missing 63 of the Civil 

«itbin the meaning of Ur 



< Its ) 


mCLST OF CA^JI-s 


( r.ij ) 


COTOT TEES ACT (TII OF 18*0)— f f 

Stt-H Art.r-ce 

CoJ tr 1 »u1]rct to tio rr^tth of 
« fn. »r n. 1 It fonc a ito \»Tii 

I r *-niTA 1 !-<• ir HniiAT 

te c w K is« 

Sch n 1* i3)- 

t * an 

I L. R 4S AIL 3S3 

f “ (Uf) 
f Cirkj m 

1 L. R 44 Cile 332 


\rrc»i. T»i-« ATit"! f r 

I L. R 3" Calc 914 
t \alc4tjo'« or *irT 

1 L. R 43 Cato 30* 

1 1 /tfrJinfcrp «f rrrt 

^ «>r lo fritf i flat J J I n nrttd rtti »r4 lt»dt j 
« *^1 d tf J d-—(( 1 aJ f»/» /— 

ofBoai I rf A ml Iv tW tliinliR to I »to It 
it'-'lirod t>*t • t* In a |rr it-u* lult 

d'<lin';; tl-it rrrtaln an tiitirni «rrv not talil 
«ai not 1 iniLnr ci (rf i« proj-rilr Inttilntod on 
a Coort frr ttarp tilt 1(1 onh no eon 

•r*jofrlJal ftJifl ji n eOrj <t aoup! I /or In It 
I Ac.AtJi «txT)ici Drei r Nath Mi 

uitrji (ni6) 21 C W K 3*5 


l fvf <f< tint o 
<1,11 tv tehtfft 


Ital t try ih n n* o . .... . 

Jvr f f t'll f r/_s.^ f l,ti/ VI (/ rf 
1/ r / /< fl Ti n rj Art {MU 

r/;‘t ) * ;//f— Inr dmt t cmj n « ifjln t 
— ' .r I P rid It I !t { Ot I rf / -»() O I // 
f //—To Tift (f/(l//r//l 0) VA // 4ff 17 
eJ (i i) A ( ) I (<) Wli re a court fro <f 
rupra Vn «at ji«ii in a cut porfnrtine to In 
unlrr lIlAotilo l/rn'tl Tenancy Act Init lh« 
jUmti" ffavM fi-r a iWUrati n (o) tiat they 
»«Te or«jianct rtota anl (t) al*o tlial tho entry 
in tf* rcconl of n In tlowinx (Lem a» tenure 
) 11 n vaa a nitlitj an 1 the ibintitTi on Uing 
roijulre'! to fimli tie deficit court frt on tho 
eecon i relief cuineal failed to do an vitliln the 
lime fiieil by llie Cnirt Jlild (i) that the aecon I 
jrarer Vina fra eonwj lenlial relief waa not 
rucli a Seelsratl n aa aaa comt< mnlatr<l Ir tho 
Tfo^iao to a llfA (iJ) (hat tho irAmrel JilJgo 
Ml no tllrmaiiio lait to rr} ct th fhiat and 
(ill) that tie ilaintifTa could nrt bo allowcil to 
amen 1 the { Unit 1 y atnkms out the aecon 1 prayer 
for rrli f aa the proriaioa of O MI r II of (ho 
CiriltJ foee lure Code waa mandatory MloHarOB 
7EMlXD4fiV CIoSIPa^T LTIJ f fjErnPTAItT OF 
hTATE FOB IvniA (1010) 1 L R 44 Cale 332 
Sch n Art 17 ( 6 )— 

See ADJIIVISTBillO’t StlT 

1 L R 44 Calc 69 


See Appeal 


I L R 37 Calc 914 


See Civil PnocEDtnr Coiir 1008 s 2 
4 Fat L 3 57 

See Valuatiok op Scit 

I L R 43 Rom 507 
■fee s 7 I L R 44 Calc 890 

Are s 8 I L R 39 calc 606 


■ ■■ Suit for restitution of 

conjugal nphfs — Coirt/ee Hehl that the court 
fee payable in respect of a suit tot restitution ol 


COURT FEES ACT (VII OF 18*0)-eoflt/i 

Sch n Art 17(6)-eosa 

conjugal nghta is a (eo of ten riiiycs under art 
1” rl \l of the »eeond aehelule to the Court 
leea Art IS 0 7fl>p I/in mn Shan \ 
Sf r/K i Jan { f f .S 1ft Sfv rcfirrcd to 
Af HA r IaIVAE iflSAiy (1911) 

I L R 33 All 767 

- — — - Co rl fee puyaWe on 

{ Anal — S il by pfdinti^ in jo nl jxieteatton to 
at sit r fntrl fiosrd — rired fee ten ruprei In 
a suit for pirtition talierc the idaintiil alleges 
that I ta in jio «e non and mercf\ claims parti 
tion of th I r perty and separate pjitrssion of his 
•hare a court ico alatop ol 10 nijycs is sufTicient 
I 4 r lAtehhman ill lire ly Notes tOOO nO 
llo/ //hr /> r;f Pratad t I I "S ML 
StO an I / dhah t at r Pa t ( hanlesr Pai I„ 
t H N 3 folloirni Tari Ciiami NIleerji 
r Nfeal ilc ) (1011) I L R 31 All 184 

9 il for }iarlitioit h<j 

nt a I la rein ion in /os e • oi V suit (or parti 
tion of immoTcible jroiyrtj Ij n person hIio 
alleg • he la in poAe>.iiii of it aa co tenant on 
Itehalf of himvlf and othcra ts goicmed by Sch If 
art r («) of the C itirt 1 ces Net (N II of 18 0) 
Jrfriit f > < No V of UOl [ISOt) 4 Sf L J 
ltd rot fol/owrel Toni Chant Miltrji v If at 
I 3 H'>t lit li 34 Ilf 79/ and Uamvdhn 
Tatjdtn r inirvdlia {JOti) 41 I C „JS 
(tof ) followed Till p NAnanAnioiuTt^yA 
(lt> 0) I L. R 43 Mad 396 

Sch in- 

se< t 10(1) I L R 33 Mad. 93 
I L R 40 All S79 
■ Xriiilt ercaUd 6y It la 

lort llt/l lialililj of to prolate d Uj Tho treiats 
referrrel to in item (I) ot Nnnoiure R of Sch III 
to tin Court feea Net IS 0 are tniats held beno 
fieially ly (he testator during Ins lito timo and 
not tniata create*! ly tlio testitora Mill Cuts 
imaiiATi Kveb I Tas CoLircTon or DlnBlT^A^A 
2 Fat L J 611 

COURT FEES AMENDMENT ACT (XI OP 
1899) 

/ mill ilio i for fprocee 1 

inji of Cotleelor vfiere te Ihi its the reilae of an 
caf i/« iai been «» ter etliinnlel — Form of unentorf/ 
ef e hie te> te eihibiltl and fled tn Co rl— Till 
an I Irae csf«niif« of properly —Probnle ond Acl 
MiMistration let (I of 1831) S 93 — Inientonj 
occepfed os avffieienl bj former Judjes of Court 
In tho matter ot an applicstion for letters of 
adminiatration with tho Null annexed tho period 
of limitation in tho proviso to sill s 4 of s lOlI 
of Act \I of 1890 (amending tho Court Fees Net 
1870) for tho proceedings of a (Collector who hai 
reason to Icltcvo that tho valuation of an estato 
has licen under estimated docs not begin to run 
until an inventory under s OS of the Frobato 
and Administration Act (N of 18S1) has been ex 
Iiibitcd end filel in tho proper Court and accord 
ing to the last named section tho inventory ro 
quired is declared to lio a full and truo cstimsto 
of tho projx-rty in posses ion of tho person 
applying for letters of admmi tration Held that 
•ueb an estimate was not furnished by tho exhibi 
tion and filing of a cunicnt (m this caso a hst 
of tho iniraovea v of tho deceased) 

which required t (ed by a referenco 



( 1227 ) 


DIGEST OF OASES 


{ 1223 ) 


COXmT FEES AMENDMEMT ACT (311 OF 

1899)— coM^d 

to Tarioua other documents m order to ascertain 
the raluation of the property notnithstaa^u^ tP 
Vad hccn accepted as such an inventory as the 
required hy previous holders of the office ol 
Judge of the Court m which it was filed BiiOba 
KESWARt KmtAR t COLtecTOR Of Oaia ()929) 

I L B 41 Calc 5S6 


COUET FEES AMENDKENT ACT (Vl OF 
1905) 


bee CoTTBT Fees Act (TO or 1870) $ " 

CL (\ ) BCD CL XI (co) 

I L B S9 Maa 873 


COURT MARTIAL 


COURT OF WARDS 

Sse AOTEESE EO59E5S50S 

U C W N S17 
Set BoiretY OotrRT op Barls Act (I 
OF 190a) I L R 87 Bom 318 
See CEvntAL Ptovi'Cces Got-EBxMEyi 
Wards Act s 18 

I L R 40 Calc 784 

See Civil Covsts Act (SIV or JS69) 

e 32 I L R 38 Bom 652 

See CoMPtAivT I L R 46 Calc 854 

See CosipPoMisE I L R 44 Calc SSJ 

See Court of abds Act 
See Dekkras Aoricultfrists Reltcf 
Act {X\ It or 1879) s 2 

I L F 37 Bom 97 


Trial ly under Ordi 

nance I (Gotcri'menl of Jn^ta) of 1019 »/ cotnpr ert 
tolry per ona unUtr s 32J 4 Indian Penal Code — 
Privy Council oppealto — Contirtionundtre J24A 
indmn Penal Code (Acl I ef JSC0)—Contlueton 
of local IrtiMwaZ la the nature of findings of fact — 
Privy Conned ^ ehovld »»lejiferc— Free pardon hy 
Crown \f bar <o apreal — Conviction by Court 
ZlaHial Commissioners — Jurisdietton — Ordinance 1 
of iD19 The Appellant waa evmvjcied by o 
Court of CommiaeionetB Bitting at Labora under 
Ord lof 1910 and having the powers of a summary 
Court martial of an ofienco under s 124A of the 
Penal Code in seBpeot of certain articles wbicb 
were Duhbshed in the issues ol the Cth 7th 8tb 
Pth fOth and 11th April 1019 of the Newspaper 
Tribune oi lAhoro during disturbauces which 
ocourred atl aboro on theOth 10 th 1 1th and l2th 
April 1910 UeZd— That tho Commisnoneia had 

Jun diKion to try him Bugga v Sing Empnor 
I P^47I A 128 s e 240 W A 6SO foUowed 
That the question whether on a reasonable con 
atru tiou of the articles camplained of the Appel 
last wu or was not guilty of tho offence nss one 
which partooh so much of the nature of a question 
of fact bein^ nocesfivrdy dependent not only on 
the construction of the written matter but also 
on the local conditions obt^ming at the tune of 
publication and a just appreciation of the effect 
whi h tho pubhtation under those conditjous of 
tho articles jn question would be calculated to 
produce that the Board could not revise the 
conolnsions of the local tribunal without putting 
themselves into a losition which thv,y h%ve w. 
peatedly declined to a ume v\t that of a Court 
of Appeal in criminal proceedings A fre» panton 
by the Crown grantra to tbe AwncUanfc subse 
quentlv to Ins obtaining special leave if proved 
would Itself have been a sufficient reason for not 
entertainme the appeal Lewen v The Queen 
L P 1 P C S 6 (ISS?) referred to Aaez Aats 
Eoyv The KIM FirrCPOBfp C) 

26 C W K 701 


Stt Execution of Dlcpee 

I L R 38 Bom 662 
See LJauTATJDX I L R 43 Calc 211 
I L R 46 Calc 684 
See OtTDit Lavo Retevue Act (STO 
OP 13-6) S3 178 174 

1 L B 38 A« 2'*1 
Sfe Srscjnc Relilf Act ss 45 45 

15 C W 593 
See Ukited PBomcES CoTTET or IVafus- 
Act 

— abenatwo by—' 

See Hindu Lavj— Adoftiov 

r L R 40 tisi Sid 

— — mana^emcht of widow** estate liy~" 
See Hindu Law— ADOP noN 

j 1 R 40 Mad 84o 


by— 


'j‘'r?"3i”srsa5 

Salt in respect of property tnlta 


See Court W WabdS (Puejab) Act 1%. 

&» 8 AKD 19 I I. B 2 Lah 151 

whether manager entitled to giant 

ol prohafe — 

Se PSOSAIE AMD AmimsTRATION ACT 

ISSl, 8 41 6 Fat L j 847 


COUBT-OF-WARDS ACT 

Se» Under the varioUi Fbovinces 

COURTS (COLONIAL) JURISDICTION ACT 
(37 A 33 VICT C 27} 

See Hloa CouRT J<^i=S;ction or 
I L R 89 Ca‘c 


COURT OF RECORD 

See Contempt of Court 

1 L R 41 Calc 173 
1 L R 45 Calc 169 

COURT OF SESSION 


— committal lo-— 

See CntsiiNAL Pboceduse Code s 213 

1 L R 38 Bom 1X4 


COURT BALE ^ 

See CmL PsocedufM ISS- se -<38 
S64 A16 AwD 319 utu 

I i R Sfi Bom 373 

8 317 I L E 35 Bom 342 

See Crra. Phocedupe 

190S> s 4t I L. E 42 Bom 411 

. 47 0 J.\r n 2 p 43 Bom 240 



( ) 


DIGEST or CASES 


( rao ) 


COURT SALE— fo U 

S 70 0 \XI r. -2 

I L. R 42 Cota €21 
O \XT r 01 I t. R 35 Coxa t9 
O \\1 r S L L. R. 38 Bom. 37 
0 XXI SB p M 

I L. R 43 Com 659 
Cc'Kri''ics Act (Ml or 1013 ) » 34 
L L. R 41 Com. 76 
<-c Jlt^cTTioB I L. R 33 Calc 923 
>totTa*GOB a'cn Mf>rto*rrt 

I L. R 41 Com. 357 
«■<« rsttviTiot I L. R 34 Bon 667 
®rr^Tr>tTto’< or riortriT std 
bccTTTTT L L. R 39 Mid- 233 
Fft TraT«r»i< or PsortEri Act (IV or 
IRS ) r .3 L L. R 29 Bom 507 
Sft \ ATiT L I., R 37 Eon 81 

- eppcsl lot ippl cation to rteottr 

defideacT— 

Cf* St'xjNB Armt. 

L L. R 45 Bom 223 

■■ ■<' talidilr el— 

Ftt PtcrtE iojitssr a SlixoR Mnos 
I L. R 39 Kid 1031 

- whea letre ol Coart to fcid not 
oitslsed— 

See CiTTL BtoctncBt Act lOOS ss 4" 

4 SD W 0 II r 2 

r L. R 44 Bom. 392 

i. — I ■ ■ - *\tm\gfr pytthgAtr bOQO 

fide rfftflinj tndion 

njit M ml t (f—Ipipnttr\«Klt A purchiK las 
Cmrt suction «lio was not s iMrty to tbo decree 
li entitled to the rsltio o( do fm; rocementi tend 
f'it effected ly Lim on Lemg CMcte*! from the 
pn>r<rtj oinng to eomo defect or Inrgulanlj m 
ti e prococaiiRgt 1 sding up to (he eile Tho liroo 
of hii nsking tho irnproveoients (s laimMerial 
prorided lie he I then an honeit licticl In (ho Tali 
ditj of !u4 title /o d fl<t fn this connection 
mean only honcat MkI (n tho validity of bis 
till'' and uoes not extent to tho nccev ily of male 
Ing proper enquinea as to tho title and tOKuIanty 
of tLo prior proceedings 8 Cl of flio rransfer 
of Iroperty Act is inapilicahlo to a purchaser at 
a Court^ale Ptr Cunuu Tliero is » great 
distinction betacea atrangcr porchaacra and 
decree holder parchascri Tho princlpio of rareof 
emplor list no application to a Court puteliate 
There Is no covenant for title Implied In a Court 
ealo and tho purchaser takes only (bo ngbt titb 
and Intere t of the Judgment debtor Quare 
Uhethcr ZainvlAldin hhan v iluiamtnad 
Ailj'iT ff* Klan / L JT KJ All JC0 faya down 
thst stranger purchasers In order to be entitled 
to protection should msko their purchases bond 
fdel Fanjappa Ocninden v Peruma Gonnden 
I L It Hod SZO Kundarpa hath Ghote v 
Jogendra \ath Pose 12 C L J 301 Sfoel t 
S tarr J Sairyer IS 2. (India) Fed Cattt 1084 
and BnQll v Boyd 1 £78 and Dlarpm Dat 

hunda V Amvljadhan hnndM I L P 33 Cate 
lltO foIloweJ 21 Araerioaa pjrtlop-edia of Law 
end Procedure page 70 rcfenwl to SformsExSA 
PowTnajr v Arsa Bm (101» 

I Lb 86 Had 194 


COTTOV GOODS 

— — - »ale «ad purchase ol— 

-Sre CovrniCT Act (IX or 1872) 8 4'. 

I L R 40 Bom 61^ 

CDTEKABT !, 

See hfOBTOioE. 

J L R 3o Bom 327 371 
I L R 39 Calc E'’8 

^re PEotSTajiTroT 

I L R 45 Bom 170 

— - breach ol — 

See EitCTucsT I L R 45 Calc 489 
— — — — Blading on Purchaser of Land — 

5<eAcnti:>iavT I L R 41 All 417 

- ■ - — For Renetcal or Pre emptlon — 

DllTerenca befireea— 

See LatSE tor a tear 

1 L R 44 Mad. 230 


■ in a mining lease— 

See Tetasts tx cousiqn 

1 L R 39 Mad. 1049 
- not lo sne— 

See CoTTBAcr Act s 28 

I L R 38 Bom 344 
— — personal eerenant by mortgagor— 
LrwrTAncv Act IDOS t SO Sen. 7 
Anr no I L R 44 Bom 600 
■■ lo gipe mortgigee possessica a 

lieu ol interest— 

See Mobtoaoe 1 L R 4C Calo 448 
- ill. CoTenant to re purchase purely 
personal— iSgfe vuh an op/ioft of re pvretoee— ^uil 
hj tCTuforr grandson eygintt fAe lendrea davyher 
in fair A deed of aalo xith an option of re 
purchsso contained tho following clause — I 
bsTo given tho land into your possession if per 
Laps at any tune I require back the land I will 
p»y you the aforesaid Its 600 and any money 
you may have apent on bringing the land into 
good condition and purchase back the land, 
in a suit brought 3ii years after execution of the 
deed by the grandson of the vendor against the 
daughter in law of tho vendee to exercise the 
option of re purchase —Hel^ that the convenant 
lo re purchase was purely personal and the suit 
was not maintainable Qubitkatii Ba]:.AJI t 
Yauajiata (1912) 1 L R 35 Bom 258 


Corenant in Kaluhyat 
frons/rr— /ntofun/ary 
- fuses of ‘ 


/or poymenl of Aofami , ... 
safe and loluntury eah dijferti 
laMiyat stipulated (bnt at every transfer a certam 
safttmi should bo paid The tenure in respect ol 
which tills iaI>K/ijfa< nas give^ was sold m execQ 
tion of a money decree ThvJhndlord subsequent 


It sued for recovery ol 
iMd— That the co^ cnant 
tary sale A condition 
transfer fa not applicable 
transfer unless there are 
which clcarl} make it ap 
The transfer in 
cannot be treated as on 
voluntary srie Kuuab 
t Cbux|X Toac 


d solumt 
olnn 
rcetrsuung 
of involuntary 
tho covenant 
a transfer 
Bioncy decree 
footing as ft 
MmtA 
W N 173 
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COVENANT FOR TITLE 

Set Cao83 OBJEcno'? 5 Pat L I 828 
See Saxe D R 35 All 163 

COVENANTS RDNNINO WITH THE LAND 
See Maintekauce obant 

24 C W H 929 
See Pebpetuities 6 Pat D I 163 


CO-WIDOWS 

— — - sons ol — 

See KtvDU Law— S rniDHAJe 

1 L B 43 Calc 944 


CREDITOR 

See ADjn’tiSTBAtio'? Snr 

2 L R 44 Calc 690 
See I^AED I L R 38 Rom 10 


See Pbesidency Towns Issoltenoy Act 
(III or igoai 6 17 

X L R 39 Bota 359 


Set Ppovinciae Insolvesoy Act(in or 
1907) 8 31 I li R 37 AH 383 

8 31 1 L R 37 All 452 

88 43 (2) 40 1 L R 39 All 171 

acceptance by- 

See LI^nTATlON 1 L R 38 Had 374 

assignment to deteat— 

See Decbee Assiosuent or 

1 L R 37 Mad 227 


— claims ol— 

See iNsotiTENCT I L R 40 Calc 991 


— ttand ot— 

See Mo&toaoe by Minos 

1 L R 38 Had 1071 

— neglect of — 

See Stabeboider I L R 35 Bom 1 
ot Heit — 

See Costs I L R 48 Calc 352 
petition by — 

See Company 1 1 B 39 Bom 47 
piioiity ol— 

See Administbatob Oenebai. s Act (II 
or 1874) S3 2S 34 and 35 

I L R 38 Mad 500 

ngbt ol in insolvency — 

See PBOvmciAL lKSOi.>ENaY Act 1907 
s 36 I L P 37 All 252 


CREMATION 

.... sxclosive right to sell foel for— 

See Bengal lIiraicnAL Act s SoOV. 

14 C W N 10-7 

■ - light to officiate at — 

See Hindu Law — Custom 

14 C W N 1057 

CRIMINAL APPEAL 

See Pbity Council, pbactice or 

I L R 44 Cate S76 
I L R 46 Calc 60 


CRIMINAL APPEAIr-^onfd 
■ ■ - ■ ■ piescntation ot — 

See (hustiNAL Pboceduee (3oee (Act V 
or 18''8) 8S 421, 233 637 

I L R 39 Mad 527 

CRIMINAL BREACH OF TRUST 

See Aomxmest against Pubuo Policy 
I L R 40 Calc 113 
Sit CsiSOE I L K 10 Calt SIS 
See (SumNAL Pbocedube Code 

8 179 I L R 35 AH 29 

s 3 182 and 5311 L R 32 AH 337 
s 223 I L R 42 All 522 

See JcwsoiCTioN I L R 44 Calc 912 
See Misjowdeb. I L R 38 Calc 453 
See Penal Code ss 405 and 403 

I L R 85 All 361 
g 400 I L R 33 AU 36 

1 L R 42 AU 204 
s 40^ I L R 38 Mad 639 

Se Eeceiteb I L B 46 Calc 432 
-- Properfij flud *“1* 
pmetdi—Chane Tthtiy>g to froperiif but eontie 

LegaUtv of eorctetic»t-^Jb>e”ee ef . rrr 

314 “ot cot" "LtmfST. 

is 

An .itSecr .. not ImH' l"t 
ti3st menlj b"""' bo does b"' 

OTt ovoty term in Ito .Breomont ej os to too 
So rfth. solo ond tho b»o o' ° 
praieed. BiOTHOso. o E»®0» gj. 


-JJtaapvropriatedtnoney 

.ti ivTinil Cause 


C««rt> All (;t 0/ ISS!> Bih II 
Bwt for recovery of money wUh 
defendant lias committed cnmmal bmach ^ 
not tnablo by ft Court of Small Causes 
Chebaeuddin 0 Bam Siraman (|9 0 )^^ g-g 

CRIMINAL CASE , ... 

See Atteal I L. R 42 Calc 3.4 
See Cbiminal ArrEAi. 

S„ mrrs conocit, ,01 

I « C4lc.l023 

S« rnv<™ I I. K « Cn’b O" 


See Review 


See Peview 



( ) 
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CPUnSAL CASEwc i 

— »rrf*l iB— 

Stt rwTT Ocvt^ri, r**f7ia! or 

I L. R. 41 Calc. MS 
L L. R 42 Calc. '*39 

CRiKi5AL covnrjrrr 

Stt CosTwrr ct CorsT 

1 L. R 41 Calc. 1-3 

CRUnSAL COVSmACY 

Stt CiuEcc L L. S 42 Cale. 937 
■— — — ■ - - prool ol— 

Set iUsJoiyotn or Ciuror^ 

I L. R 42 Cite 1153 

CRPmAI. COURT — 

— tetjic ol priadjle later 

letac* by Prlry Coooca- 
St< Psivr Cuc'ciu 

I L. R. 38 Mad. 501 
I - . ' ' ' ■ . ■ I- DitJg cf Cnmtnfil Catrl 

in Mtptei «/ a tan lelart i( duh au ftoM Ue 
duly af a C nl Court Iryi g a tiril erM—fte/mat 
dotuaititlt la trirttoff liil on fit cf o toanttlat 
«a*— i#/ rclef Court to ttai for ftec^ 

•ttita] may be Ulen op br « CirU Court Irj-lng 
a nril rait, vbere it la the dutr of the partie* to 
fUce (heir ea*e at they Ihiok beit before Ibo 
Court It ii the (luir of crerf Qnnind Court to 
gel to (h* bottom of « rtte aaJ to Lrisg «U rele 
raat endenee u^xrn the record end to (e« th«t 
]b tice It done rureson r Javci I'bisao 

I L. R 43 All 283 

CRUnifAL nOUSE TRESPASS 

Stt CttutfAL ruoccDCBe Cooe. ee 14^ 

m 3 Fat t 1 147 

CEISHKAL IffTEKT 

Set CEiMj'iit TatsrAS^ 

1 L R 43 Calc 1143 

CRISLNAt IlfTERCOUBSE 

Bee lUisTExascE I Z«. R 34 Had 86 

CRIMINAL INVESTIOATIOK DEPARTMEKT 

See Co’fTEsirr or Coerr 

1 L R 41 Calc 173 

CRIMINAL JURISDICTION 

- - — Crimmal PreetJure 

Code # JS5— T'etjiion of order of Cwl Court 
under-^ietl I rocalure Code t 115 A Ovil 
Coort in tnakiog an order unler $ l95of (he 
Criminal ProceJure Code doca not eserciso cnioi 
nal jurisdiction The Criminal Penaional Bench 
of the High Court has therefore no juiisdtctioQ to 
fnterf re with such an order Sali^ Bam r Pantft 
La} J L It 23 AU SSt In the motter o/apctitio t 
■ofBhuphunuar 1 L Jt 2S All 240 Bam Prorai 
Bo/ y Soohn Boj / C n A dOO Gam Churn 
Sahav Gtriji SanJari Daet 7 C li N JI2 An/* 
Protal Challerjee V Bhuboit Vahiniput SO Jt 
\ 73 EranlioU Al/ian V King Emperor J L It 
26 3Iad 9S But the Ilijtli Court can foterfere 
^Hth such order under a 115 of the Cieil Procedore 
Code Thcjurisdictionof the High Court to uter 


CRIMINAL JTJRlSDlCnONwoa/d 
fere onder a 115 fa not ousfed a 10./ enh 
f (tf) of the Cnminal I*r<yrdoro Code fna<n)uch 
ae an application under the latter la not an appeal 
lot a •ub<tantlre anplieation. Uardeo Stngh t 
llanvman Pal ^<Ir^Tln I L P SG All 2// Si7 
referretl to. launniy Haxu t ShtnuLas 
<;fvoo (1010} J L R 37 Calc 714 

14 C W N 805 

taimSAL LAV/ 

, I , , — Trial under Ordinance 

t of JOIO — Aceueed ret nnmed in Order for trial 
— ^oartrur/ioH of flnfiannee J\ of lSJ9-~Ercitin^ 
Ptafftlton—Inatan ienaf Code e l'*4 A-^Efcct 
cf Pardon The anpeJJant who was the Editor 
of a newspaper railed the Triburte pulli hed at 
J^horr was eonricted bj a Court of Commis 
sionera aittlng at laihorv under the Martial Law 
Ortlinanee I of 1019 of an offenec under a 134 A 
of the Indian Penal Code namely of haring by 
written words eieited or attempted to excite 
diianeetion toward* Ilia Majesty or the Gorem 
ment established by law in British India. Xbo 
enler of the I icutenant Goretnor made under 
Ordinance It of 1010 did not name the accused 
who were to be ao tried but referred to all per 
eons charged with oRenee* connected with the 
recent diiturbaneee Hell fl) that the ralidity 
of the Ordinanre beins eslahliihed b\ (he decision 
of the Board in Pvyyo v The Amy kmxcror (/ A 
r J l/ifcre 3 C L P 47 J A 2 S) IheComoii 
aionera Court had Jurisdiction although the order 
of the Lieutenant Governor did not uame the 
aeciursi person* (S) that the Court having applied 
the rtgiit prinelplca ol law m eonsidering wncthcr 
an offence under a. 134 A had been committed 
their Lordships would not adnie an interference 
with (he conclusion arrived at It being itated 
by counsel for the Cronn (hat since leave to appeal 
had been eiven a free pardon had been panted 
their Lordships observed that that would be a 
aufTicient ground (as held in Ltntn r The Queen 
L U IP C for not entertaining the appeal 
but a* the pardon was disputed and direct e> idenee 
of its having been granted was not forthcoming 
their Lordships had not stopped the appeal on 
(hat ground Kau Katii Roy t Ivino Liifesob 
I L R 3 Lah 34 
25 C W N 701 

■ - . , - ■ 5'enffnce e«eet?»»y legal 

«(?r»Bi»m~rmnsporf ition for term of penra— 
Pfaeltte of Judicial CommiWce—AemiWed to Sigh 
Court to mtee aenirnec — Indian Penal Code (4ct 
AL( of 1850} »» SO 304 S 50 of the Indian 
Penal Coda authorises a sentence of transports 
tion for life but not one of transportation for a 
term of years exceeding the maximum term of 
impnaonment wbicL can be awarded for the off 
ence The appellants were convicted by a Sea 
aions Judge under the Indian Penal Code a. 304, 
of culpable homicide not amounting to murder 
aod were liable under that section to a sentence 
of impnaonment for a terra not exceeding ten 
yc*.ra They were sentenced to three years 
rigorous imprisonment Upon appeal to the 
High Court the conviction was affirmed and 
opoo a petition for revision the seotencea were 
chanced to fourteen rears transportation. Bcld 
that ten years was the maximum term of years 
to wtich the appellants could be sentenced to 
(ranaportation and hat the ca ea ehonld bo 
remitted to the with instructions to 
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CRIMINAL LAW— cojfrf 

pass sPEtences according to law Sattapttheddi 
C siNNATYA I Kivo Empeboe (1921) 

I L R Mad 297 

CRIMINAL LAW AMENDMENT ACT (XIV OP 
1908 ) 

See Etidesce Act 1872 ss 25 114 
133 167 I L R 35 Mad 397 

ss 12 14 (D— 

See Bail 1 L R 37 Calc 412 & 4C9 

CRIMINAL MISAPPROPRIATION 

See Ceiiiinal PnocEnraE Code s 179 
1 L P 34 All 487 
See JuBiSDicriON 1 L R 44 Calc 912 

See Pe'tal Code (Act XLV op ISCO) 
S9 403 A’tD 22 1 L R 40 All 119 
s 409 I L R 33 All 249 

CPiaHNAL OFFENCE 

wheihcT a mere personal matter — 

See Penal Code 18C0 ss SOi and 

323 I L R 2 Lah 27 

CPHiIINAL PROCEDURE CODE (ACT V OF 
1898 ) 

8 4 (h)- 

See CoMPLAisT 

See 6 520 4 Fat L J 656 

Penal Cede {Act XLV 

of 1S80) e» 193 SlO—Sanchonioproeevte—Com 
^atnl— Letter from trying ilagutrate to Aw official 
superior atling merely for direction at to proenure 
The holder of a decree lot rent passed by an 
Assistant Collector of the second class took out 
eaecution for a larger sum than was in fact due 
and also gave in his appbcation a wrong date as 
the date of the decree The judgment debtor paid 
the amount claimed under compulsion and there 
after applied for sanction to prosecute the decree 
holder Upon receipt of this application the 
As I tant Collector wrote a letter to the District 
Magistrate forwarding it through his immediate 
superior the Sub divisional Magistrate in which 
he stated all the facts of the case and conclnded 
by eliciting orders in the case The Sub divi 
sional Magistrate instead of forwarding thu, letter 
to the District Magistrate hiin«cl£ pas ed oideie 
for the prosecution of the decree holder Ho 
tried the case himself and convicted the decree 
holder of offences under ss 193 and 210 of the 
Indian Penal Code On appeal the conviction 
anb sentence were upheld by the Sessions Judge 
Held that the letter written by tlie Assistant 
Collector to the District Magistrate in which the 
former did not ask that any action sbotdd be 
tal cn by the Magistrate but merely for direction 
as to how he should proceed did not amount to 
a complaint within the meaning of s 4 of the 
Criminal Procedure Code and there being no 
complaint the trial was illegal Empebop t 
Sbeo Sampat Pasde (1918) 

I L R 40 AU 641 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898) — conid 

■ . s 4 (h) — confi 

Where one N IL wrote a letter to the Bub Dm 
sional Alagi irate in which he stated that the peti 
tioner had used insulting language towards him 
and asked the Magistrate to take action and the 
Magistrate on receipt of that letter issued process 
agamsl the petitioner without examining the said 
N M Eeld that the letter in question certainly 
comes within the definition of complaint given 
in 8 4 Cr P C and the Magistrate should have 
examined the complamant and then proceeded 
in accordance with law Kjietfo Mohan Mitba 
t Empepob (1913) 17 C W N 448 

OistrucUon of pvblio 

tenant — Complaint — Sanction leant of — 
of proeeedtngf The Petitioner was summoned 
under e 18b Penal Code for obstructmg a peon 
in tbe execution of a warrant under the Cess 
Act The report of the peon on which the pro 
ceedings were started was merely a report of 
what took place and contained no express or 
implied request to the Magistrate to take any 
action Held that the report did not co^ wthm 
the meaning of a complaint under s 4 cl (aJ 
Ct P C Held further The report no* 
a complaint and there being no sanction by the 
pubbe officer coneemed ttz P®?” j „ 

cutionunders 18(3 Penal Code was bad 
Htrsain v Emte&ob (1913) 17 C W N 989 

S9 4 (h) 173 200 m-Charge pre 

tented to Magistrate by Police officer m a "^'2. 
laMe cate tf complaint or ^ A 

cmiimt ./ ma.l Ja.« .OTomI 

ttetton wtMouf a elalemnt 0/ fuel •/ PT ^ , 

alJesation of facta constituting f ,t,* 

mere repetition of the words of a ^ 

Penal Code is 

s"^Tth?Cn^m:fpre?eXo 

the Magistrate examining the _ay 

not reduce tbe examination to 

b« t»oid of Iho f.ct» ““•“"“55 „ 

oOmo. But h. » oot 5;""“ ‘y 'w ootrf 
And where a Presidency Magistrate ^ 
thefact that hehad examined 
High Court in revision ‘ — 


fiwrJe in tcntiny to a JJagtsIrale—uilA a 
I s ialmg action— Examinalion of eomplatnant 
te/ofe ttave 0 / process— <Ji(aiAiny of proceedings 


must presume that bc/oro 

UT7 issued process he had before him an * __ 

of facta constituting the ofknc Q 
1 ii rt aw mi o-*A Whether the term Police wport m s 
CenpK""' Allmlu«> (b) of llo Cninmol Procedure 


fh. fact tl,.t . 1-3 o°f™eC»*’ So” of ‘’’’lorn 
the Police m Caleuttu Tke deSodioo oi 
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cRnni>At. rcocnctTRE code (act v of 

l£«Sv— r-. V 

*1. 4 (b) 1*3 "00 )«()-< t» 

<(>)J<v-sr t fcrtsin »ny lir-tliticn 
t th »* tilt lit i-rnMi 1 Ifinp tlf tomjwNint 
iruft L*Tf {<— j T«l Irptilrdfc tl" fi<t» nor 

dc-o i I'"! ol «J < nn-mil 1 wwJurr (rtip If 

• «f'3jl»ir»nJ K rot rjvilipp frrn {-monal 
Icolrc. e • ate t Lirp ff^i ante nnu'il 

pjrr-i <• • •ii<- il JTiitn in n»lirc tl r riwioifT 
III I e u »ul1 or rO to d I r i “t* oftlrCp 
r il lYwtilurt t ir Itst Ir »« not 
to do »o ‘TTijjtK «tArjtJ:jtr r 

AButP •'5 C vr K C57 

ts 4 lb) ICO 2C0wid«3"— row;*i t 

l.f )<T Cdnnil il I l*r«r^ ly l■/^n 

df f 0/ 'a* / ftrimt i A rom 

rn tt»l £} o«t »rnl to t rii"! ir»tr in ftcrortlanro 
rnSb p5ra-r*fJi I'' cl the In tnrctifns i_ nni ty 
tlrt<?*nfrii icnrrtf'^ll 1 rtrnuo fer tlio ^tiidanro 
el eScrri o( tbo ^*It I orrnuf IVf«rlni nt cen 
t»in ns • d fritr ro^uftl to tie 3I*SHtfBie to 
Ifj lie 4fcu e<J ffr the onfnoei »rt out In the 
(Iret If a rotnf taint nitlin (be Rirknins of ii 4(A) 
el tie Code el Cnramit Iroeedurt' IAJ3 Wtefo 
a 3lasi Irate on meijl el a eomjilaint Itaurd 
froceM before ejatainins the ectnf’ainant en oath 
as reattired bx a "00 of the C^Ie of Criminal 
I'rortJure 1« S Ltit U vti oeil «ho»n that tbo 
hid been tn anr tea)" prejaJiee<l by th* 
Irre-tilaiiiT ItuI that tie torrietion of tie af 
re eil klotiSd set be *et •«) (« on aetount of tUe 
Ireeeulmtx njneh teat eoTered bj a 63” of tb® 
CoiJe Inicrbancr Kt'^G I tirccon 

1 P.t L J 602 

■ ■ ts 4(b) ICO 2C0 SC2 62S— 

9re liUE I'trocMiTTov to Foucc 

I t D 40 Cate 807 

c 4 (b) IDS (1)— Camylainl — 

Jnlometicn of the tupfo ed eommte ion of an off 
tnee eommanica^ <f 1>J He Dultui Jvdyt to <A« 
Diiiriff Jlaontrate trilh a rittr la He lafltr lalmif 
aelion oa o itayi trate A Alun if being of o|in>o>t 
tiuit a document 6led In a care before him bad 
been tami>rr( 1 «itli communicalrd Ii>« euspiciona 
to the District Ju<fge vbo thereupon irrotc to tb® 
Dutrict Alapiatrate reoueiting bun to take action 
Sntbematttr Held tf at tl e letter of the DiatriH 
Juds® to the Diitrict Alagiatrato amountect to ® 
complaint witLin tho meaning of a 105 (c) of tb® 
Code ®f Criminal Itoecdure imperor v Sundae 
Earup I L r "6 All ut4 folio*"®*! Empebo® 
t D£BI rPASAD (1912) 1 t R 85 All 8 

ss 4 (b) 105 (1) (b) 476— 

Bee fciitcTiOK fob rEosECtmoK 

I L R 48 Csic 116S 

ss 4 (h) 109 238 (3)— 

See Pzsit Code (Act ■^L\ op ISfOJ 

8 403 1 L R 38 All 270 

— ss 4 (b) 476 — Coffipfainf — Stole 

men! made lo Jlaanhale in Itt eiecutne capaetiy 
^Indan Penal Cade) Ael XLV of JS60 i 2tl 
Held that >t xras not competent to n Alagistrate to 
treat as a complaint and found thereon Kueb pro 
cedure as would naturally follow on a complaint 
IneJodmg a proseciition under a 2Jl of the ladiajt 
Penal Code a atatement which was made to hint 
extra |udicially and without any intention or deair® 
that it abould be taken as a copiptaint but merely 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898)— r®’" J 

• w. 4 (b) J 

fn reply to a question a Vecl by (be Ifagfatratc 
I^noB t UnoLE SivoR (1015) 

1 L R 88 AU 32 

« 4 (k)- 

See ss. 202 a*rp 203 6 Ta! L. J 47 

— — t 4 (m)— Complaint— refifioBoeliuy 

foe Poliee irominy i/ tonplainl — refdion te/ore 
Sfeyutrolt motirp tlorpfa oyninjl oceund otirf c»l 
*ny for an order on Police lo tram acevitd if ecm 
jdamt A petiticn In which the petitioner tnada 
certain allegations againft a per*on and aiked for 
an order on the Police to warn him is not a com 
plaint la a triminal ca e and no sanction to pro 
aecole th® petitioner under 8 211 Indian Pena) 
Cwle for those allegation* can be granted PcRvo 
CnafDca Chose t llcsi it C^a^nsA Gnosn 
(1911) 16 C W N 1051 

ss 4 (m) 125 478— 

See MaoistratE rowErs or 

I L R S7 Calc 72 

M 4 (m) 4'C— 

^re ContT iitASi’co or 

I L R 37 Calc 642 
^ee JrtHnAL ^R0CEEDI^0 

I L R 37 Calc 62 

ss 4 (1) ( 0 ) CSe 237 403 (1)— 



— s 4 (p)-.o^eer rn eharse of a poliee 

etalion tnutnin/j cf—SeoTth of a haute oy oh 
avtten td afetr'—Anielarie ty on tinfltiffori ed 
ferton vhether i/tifoitfvl Rhere on oflieer m 
charge of a police station has cone on duty to a 
pUce outside his local pirisdiction tho police 
olhcer nest in rank deputed to act for him eren 
though h® IS olsrnt from the atation so long as 
b® Is within tho jurisdiction is an oflieer in charge 
of a polico station If a police officer entitled to 
couduct 0 search enters a buildirg for such a 
purpose the aasociatipn with him of asotlier 
oaTiDg no local junediction does not make the 
others entry an unlawful trespa s Slorns t 
W ise 2 F A F 61 and haiayapa Charhi \ 
RatrvyAno Petara 2i hi L J US followed 
ASSAIT AU>rAR blABAIirAYAR t tlASILAUAl*! NaDAB 

(1918) I I. E 43 Mad 448 

s 4 (r) 340— 

See UusHTEAB I L R 88 Calc 4SS 

ss 4 (t) 105 476 and 492— 

Set BakCTIOV rOR PKDSECTTiDN 

I L R 41 CJe 446 

ss 4 (t) 417 and 492— 

iSee PpBLTO Prosecutob 

I L R 41 Calc 425 

5— 

See Calcutta Ee\t Act 1020 s 21. 

25 C W N 661 

■ . Stteral eonturrenl ten 

fence* ea A ty tltilf non-appealalle if oppeafetfe 
Mta eof^itrfy An accused who has been 
Bentenced to concurrent terms of imprisonment 
no one of diridnsUy appealable has 

no nght lost them collectively 
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CRISnNAL PROCEDURE CODE (ACT V OP 

1893)— co)i« 

■ ' ' - s 5 — conid 

Ahdul Khalek v The Kin;; hinperor 37 C Ji N 
72 not followed Sutnandan Stngh v King 
Emperor 16 C }} N cclxxxir referred to 
SinEiJAH Sheikh t Eupeeor (1913) 

17 C W N 825 


• ss 6 435 489— 


See High Coupt 

I L R 37 Calc 287 

S3 10 aod 406 

See Appeal I L R 48 Calc 874 

ss 12 202 203, 476 529 (i)— 

See lUoiSTEATE jphisdictiov op 

I E R 39 Calc 1041 

ss 14 15 154 181, 164 241 28S 

2 295 364 46S and 533 and Sch IIZ (4) (5) 
and (13 ) — Trtal of n lunalte itneUtgalton tnto tm 
troioidncjs of mind — Sufieegvent trial by different 
Jul]* and OMM ora taliditi/ of— Confenion jwteer 
of Honorary Jlogxetrale to record — Comtniction of 
Statutes Tlie sub equent tnsl of an accused 
person whoso trial has been postponed by reason 
of unaoundnesa of mind is not illegal merely on 
account of the fact that the Judge and assessors 
at the subsequent trial aro not the esnie as at 
the tune of the preUmmary inrestigation under 
•8 46o of the Code of Criminal Procedure 1898 
The word postponed m s 405 is not fortui 
tout but has Le>.n deliberately chosen to indicate 
something different from an adjournment as 
used tn other sections of the Code Subs <^)of 
B 465 IS merely an enabling enactment giving 
the Court i£ any which subsequently tnes the 
accused persons power to take into consideration 
the earlier proceedings as if they were a part of 
•the record in the trial without the necessity of 
formal proof An Honorary Magistrate record 
ing a confession under a 164 is not performing a 
juoic-ial act as such A confession recorded by 
an Honorary Magistrate of the third ebss w legal 
even though such Afagistrate has not been ero 

S owered to ait singly The power granted to a 
•agistrate o! the third class in sch III (73) is 
not confined to cases judicially before him The 
fact that the ^lagistratc had no authority to 
canrj on a pTelinnnary enquiry or to act in a 
judicial capacity in the case m which the conics 
Sion was recorded does not afiect the validity of 
the confession If there is any ambiguity as to 
the mf'anmg of a etotutory provi ion the Court 
IS entitled to consider what consequences would 
result from such an interpretation with a view 
to ascertain what the real intention of the Legis 
lature was Qhi’ioa OBAoy t Iviiro Euperor 
3 Fat L J 291 

■ 8 15— Bench of JfajMfrafM — Judgment 

and concictiort by only some lerjahly of The 
hearing of a case of assault was conunenced by 
SIX members of a Bench of Magistrates whose 
legal quorum was only two On, adjourned hear 
iQCs of the case sometimes four and som times 
only two took part These two who took part 
in the proceedings of the case throughout con 
c-lnded the trial and delivered judgment convict 
ing the accused 7/eH that the conviction wo* 

* f»l huruppana ^Q<fon v Chairman J/flduro 
Vu expaltj I L r 21 Vnd 21G followed 
lucre is no analogy between trial by a Bench of 


CRIMINAL PROCEDURE CODE (ACT V OP 
1898)— confj 
■ 8 15 — tonkl 

'Magistrates and trials by arbitrators or jurors 
Veikatapasia 1 Sajh-vatha (1914) 

I L R 88 Mad 797 

_ , S3 15 15 350 — Honorary UaQislraUs 

— Effect of variafioni in the compostfion of Eeneh 
durini; fAe count oj a trial — local Coternmenfs 
jMnrer to male rules By rules framed by the 
Local Government under s 1C of the CoSe of 
Cnmtnal Procedure it was provided (i) that when 
a Bench of Honorary ilagistrates consisted of 
three members any two of them should form 
a quorum and (n) that if the Bench held an 
adiouraed sitting for disposal of a part heard 
case and the members of the adjourned session 
wero not the samo as sat at the first hearing of 
the case the provisions of s 350 of the Code of 
Criminal PiKcdure would be held to apply to 
the case A Bench of Honorary Magistrates con 
sisted of three members J N and P A case 
under the Gambhni, Act came before the Bench 
and was parllv heard by J and A The case 
was then adjourned and at the next hearing came 
before J and P The accused waived their right 
under « 350 of the Code of Cnminal Procedure. 
The prosecution wifncs es nere cross examined 
the defence witnesses were heard the accused 
were examined and arguments were beard The 
case was then again adjourned and on the nert 
occasion the Bench consisted of J and A who 
procc ded to deliver judgment Held that the 
rules framed by Local Govemment were net 
tires but loasmuch as the course followed by 
the trial had probably been prejudicial to the 
accused, the trial so far as the last daj s proceed 
incs were concerned was set a ide and the case 
remitted for disposal to J and P HarJicnr Siiio 
V Kheya Oiha J L P 20 Cak 670 discussed. 
EMPEBoa t JlATnrRA (1016) 

I L R 41 AU 116 

8 16 — Difference of opinion tebccen 

ilogrstratfs forming Bench of by easting 

tote of Chaxrman—AeC I JI of 1912 s 3 effect of 
OR nohfftaUon i m force tn Eastern Bengal ana Aernn 
—Act rjl of ms » ? ej?ecl of—PotificaUon of 
local Gotemmenl issued prior to 1005 application 
of to Districts formerly m Eastern Bengal and 
Assam The notification issued by tbo then Gov 
emment of Bengal under 8 1C Criminal Proce 
dure Code prior to 1905 that a tUff-rence of 
opinion between two Honorary Magistrates form 
ing a Bench is to be settled by the casting vote 
of the Chairman which was one of the notifica 
tione which were kept in force in the ftovi^e 
of Eastern Bengal and Assam by e 3 of Act vll 
of 1905 BtiU apphea to the District of Faridpnr 
under a 3 of Act VII of 1912 ULPA^nxiBn v 
Tbb Kivo Empebob (1913) 18 C W K 394 

s 18— Rnles 12 4 o!-4»« rules 

framed for the guidance of special llagislrales Venen 
»»tAr UKnieipal District o/ ^alara — Bench of three 
Magtetratea commencing a trial— Absence of one 
ilagislrate — TAe remainirj fuo Sfagisfrales hear 
tag the rest of the ease— Trial illegal A Bench oi 
threo Special 'Mamstrates heard the prosecution 
evidence but owing to the ab-..nce of 
Magutrates the remaining two went on with the 
trial heard the defence evidence and convieteu 
and eentcnced the accused A question having 
aiucn whether the trial was void in view ol r * 
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cnrsivAL rpocnDURE code (act v of 

*. 16 -nalfl 1,2,4 0J-.-O / 

ct Ibf mV I r t} (« f J t) f* ‘'jwvul M»~ii 

tr» r* I>^S II U ill* Irul w» \o 1 

in» nofh «• It oitr rnr-J ih^ proti >on» cf r 4 
L*rcr nr M>iii in (1 HJ) 

I L. n 44 Bom 400 

j. 1“ — f t 3lo trnt — rAir'r* ol 

i f>n ^ t cl I' <{ t ft a c Jr-/ rf Jn Wion »/ 
rnr«iit-i7 urvl llfl j t tl H tliAt « I f>f lli« 
C»Je of CVirointl I riNj'x-orr' J>m n t h 

1> tn t Mu trttr t IcJfiite to tf<' fcnwir 
1 'Tnr'r»n »’» i trit^ rf llie lntrSft th» ilnlt ol 
<J itriluii' »*4-» f r ill fio**! am n- t llo otlior 
ftmoran 'I "i Irato anl iVnrfiM 1 *l I I »*•< 
r siraui Lil (I i]«| I L. R 2Q All 4S3 
I M — \ I ro» Ifnrt Ma i tralp lai 
}ori~li tion in rp,ppci if pommiitoil out 

fi]» Calcutta ) ut « (I in ifir limit of iIp Ion 
Cr'ipaT Pai Kiir laa U J Uoiti 

1 L. R 4' Calc H** 
24 C W N “9 

M 21 cl J2I ind 026 cL (UH- 

^i* IrctnstCY M»ct*7ii»Tt« 

I L. R 23 Uad 729 

a 35 

Sn \priut, 1 L. n 40 Calc 631 
— . — . .1 — I — -S<opfcl-^S<ff </n tl tor* 
vf*^ rf li J* of * I »ffi «n pi vi h 3o 
of the toil* of Criminal I nepilurp N not rcatriftnl 
to eaNM wfiera tie aererat punitlimcntt ate all of 
(he tame Lind ihatM ere all aenten'^'i of impri on 
Bsent Of all aPfitenre* of f ranii>ortaticfl l<ut oovera 
ea>M where both Lindt of punishment are in 
flieted. Kjiont A Ifonat ( Kivo LstrenoB (1010) 
21 C W K 608 
- - — Stnltnet* lehtH maj It orJtftd 
to run eonrunttilli/ b 31 (/) Criminal 1 roccdure 
Code autliofia » a Court to direct that acteral 
punuliraenta paeaed on an accuaed for two or 
taon distinct offcncca do nin concurrently only 
when luch acntcncca hate teen t>aa<cd on him at 
one trial U la not competent to a Court to i;ire 
auch a direction alien the acntcncce hate teen 
rataed in different Inal Bwoir CopauCdosc v 
JvAMAi. iUsoaL (laiC) 20 C W N 1300 
__ , - ... IFJien A conviction is 

had Icfore a Ma(,istrate of the iint class of several 
offetveea and the concucccnt aentcnco fa paased 
for each offence which In itacif is not app^fatle 
an appeal docs not lie to the Seavons Jud^c 
Asovi, Jabdau i The hi'so Empeeoe 

25 C W N 614 

IS 35 and 408— 

- Stf ferorriOT I L B 88 Calc 214 

— Appeal — Aggreyate 

t nienctt -whether concurrent eenteneea are aggrt 
gate The term aygresAte sentences in a 35 
(d) of the Codo of Crunioal Procedure 1808 applies 
only to consecutiro and not to concurrent sen 
tenccs Tbeieforo no appeal lies to the High 
Court where the whole sentence to bo served does 
not esceed four years Gcb SahaY Ram x Kiso 
E urcaoB 3 Pat L 7 138 

_ Appeal — Aggregate 

s»n/rnc«J -^Concurrent etnUncea not aggregate 
the term aggregate sentences as om in 


cnnnvAL procedore code (act v or 

lS9S>-cosr/ 

IS 35 and 408— ron/f 

sill (J) oi s 3. ol til'* Code of Criminal Procc 
dure a| phr# only to cor*eculive and not to con 
rurient aenln c U Lore therefore an \ssistant 
S's.iona Jud^e jis a concurrent sentences and 
the whole term to bo served li the convict docs 
not excecsl four jrars the appeal Under a 408 
of the Lixls does not lie to the H’Ch Court but 
to the Se sioni Jiil^c Shcr Vohammad v 
I mpervr cf Jrlin lunj 1 cc IPOI Cn e 8 > 
Ftnprtvr i Tot Aiiji Lalelman 11 Horn L P 
StI and Pf i«s v Guhm line I Pom II C 
/ 1/ aj J rovcil and (oUoweil tUtul Khald r 
Ai g fmi Tor I’ C II ^ dissented from 

1 wiEBOB I Tiui Ram {1D13} 

I E R 85 AU 154 

IS 35 235— 

See Ieml Code Act ('CL^ or 18C0> 
as 71 H“ S-'ff I t R 39 All 623 

ss 35 (3)j^413— 

•tee ArrEiu I L R 40 Calc 631 

K 38 94 66 105 Sch 111 (8)— 

Set TnespASs 1 L R 39 Calc 953 

t M— Penal Code t ]S7—OmtMon 

to gtre omi lanee to the poliee— Extent of poietn 
o/poltee le rrguirt at utanee A sub inspector of 
police having rvceiied information that penona 
who bad been coneemed in a nitmbor of dacoitiea 
in Ibe neighbourhood and who recenlly commitlrd 
a dacotlj at a vilhgo alout tno miles oft had 
^cn seen in a forest tract neat by called upon 
the aammlara agent to lend him a gun belong 
ing to the samindar who was absent and on two 
villagers to )oinhim in a search for tho dacoits 
The agent refu ed (o lend the gun and the two 
villagers refu ed to )om the ox^sedition m search 
of th^e dacoits J/tlil, that tlio circumstances of 
the case were not covered by the prormoas of 
s 43 of tie CoOo o! Criminal Pioceuiirc and the 
rsoos in question could not therefore richtl} 
convicted under s 187 of the Indian lenal 
Code EsirraOB i JoTi Prasad 

1 L R 42 All 314 

B 49— 

<8ee ITadeas Corpus 

I L R 44 Calc 459 

s 54— Pe> ol Coil (Act XET of ] 860) 

tt 2’j 33* — Coyni alle offence— Jseue of icarranl 
e/arrtet—Arreal 6g a police officcricithout warrant 
—tegaltlg of amet—ObslrvcIion of such officer hj 
thtrd parltee i/ on offietice A police officer is 
justiRed-in maLrng an arrest under s C4 of the 
Criminal Procedure Code oI a person against whom 
a charge of bavug committed a cognizable oifenco 
has been preferred although tho warrant i sued 
for the purpose had not been entrusted to 1 im 
end a person obstructing and beating such officer 
while be Is attempting to arrest the offender is 
guilty of offences Under 63 2-o 333 of the Indian 
lenal Code In the matter of Charu Ch J/oiu»i 
dar 20 C TT A l^SS disfingui bed ^AT^A 
bICDALt t IvlYO EuPEBOR (191") 

I E R 40 Mad 1023 

— Credi'Weiw/ormohon 

A police constabla having Lnowleil^e that 
a warrant in respect of a cog 

nuable ~ against a cet. 
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■ s 54 — co)i?£? 

taw person attempted to arrest such person and 
tn sj doing vaa assanlted and prerented from 
eficctmg the arrest Htl3 that the ejisteace of 
the warrant was equivalent to (.rediWa IniomiA 
tiOD that the person in question had hccQ con 
cerncd in a cognizable offence within the mean 
mg of 8. B4 (7) of the Code of t nminal Procedure 
and that the persons preventing the arrest irero 
properly convicted under s 3o3 of the laiian 
Penal Code Empnss v Vnltp J L It 

18 All 240 distinguished EurCBon v Gorai. 
fijsoH (1013) I L R 35 AU 6 

s. 54. ISO 491 498— 

Sec Habeas Conrrs 

I I R 44 Calc 76 

— S7 55 53 110— -lrr««/ of cusp Uei 

p r»an — Warrant — Proreiite. S 5a of the Code 
of Cnramsl Pro eiure is uidepcntl nt of Chapter 
VIII of the Cole although pro ecdmgi uad-*r 
that chapter ni%y follow an arro t under s 55 as 
a natural sequence Ao oSicer in charge of a polico 
atatiOQ oan thoroiore arrest or causa to be 
arre ted without a warrant or an o’dec of a 
’Mi'»istrate any person wao is by reputi an habi 
tual robber house breaher or thief or oth rwtse 
comes withm the s ope of a 110 EiteEson c 
ilB?AL (1915) I L R 35 All 457 

S7 S> 5?— of a cased Jy 
e suons arrest Jy ps’ice S 5J of the 

Code of Ceimiail Feo edure cannot legally be made 
use of for the parposs of re amug under arrest 
a parson waoa a Coare having acquitted him 
of the oSen e with win h he was charged ba« 
ordered to be s t at Iib rty Emprea v Ifodar 
4ll Wetklp \ou>, ISS: 59 referred to EitPSBOB 
t llAisu (1910) J L R 41 All 433 

« ' s 69— 

Sit Abhbst bt PaiVATp Pebsov 

I L R 41 Calc 17 
S e PE^A^l Code s 107 

5 Pa» if J 129 

s 75 (D- 

See Wabbakt rAtipixT op 

I L R 42 Calc 70S 

— — Prest inj ogieef — . 

Warranto/ arr statjn 3bi/oth r than prsititn^ o^ter 
— rs^»^a^ to arrsj Whs o a warrant for the 
arrei of an a jssl ps son wuo failed to surreoder 
on the day named in his p rsoasi re ogniranco 
wis signed not by the llaaistr'’te who had co^ai 
zm 9 of tb9 else bat by an Honorary Mtgistrato 
of ths earns town h 'd that th>* warrant was sigaed 
by an uiautho iv 1 person anti was therefore 
mtalid and that resutance to a constable enden 
voJnag to offe t an arrest on the warcan* did no 
amcant to an offea e under s 313 of the ladiaa 
Penal Code 1650 Held alto that tho accused 
having sarreadsral before the warrant was ese 
cuted and having been again roloasod on bie por 
loaa) re o^nizance should not have been ve 
arrested Jaoipat Aocnr p Hivu Dur£BO& 

2 Pat L 7 4S7 

— 75 77 79 83 537 and 655— 

See vraBjiawor ABBE3T S^al L.7 493 


— . .. s SS-'AbKonJtny person amemlerof 

an ttnitiided Stndii family — Vndtiidrd tnlereal of 
kis trt t\e family property or any por/ion thereof 
whelher haUe to allaci.m.'nt under e SJ The 
undivided wte e t of an absconding pefaoa who 
js meoibor of an undivided Hindu family lathe 
family property or any portion thereof can bo 
attached under s 8S of tho Cnminal P/ocedare 
Code (Act V of 18DS) Muttamnl Qolah Koonoar 

V The Collector of B naru <tfvf iJoia Oi»f \ara»A 
SiJiy 4 Moo I A 215 and Juj']omohon Bulsh e 

V Boy Mothooranath Choxedry, 11 Moo / A 
223, followed J?e Cmayan 2 If nr a Cr R 43 
approved Be Chtnntyan 2 Weirs Cr R 43 
overniled SecRErASr or Staje roa Ivdia v 
BsNQisAvy 4rrAvoiR (IDlo) 

2 D R 39 Mad 831 


S3- 


6<e n 524 S Pal D 7 321 

g, 91 531 a^i 517— irred «nd r 

s 9)— ff jti for app trance — S 501 app^ieah’ily 
of A warrant pucpirtiag to bs issued 
a 91 of tho Crioiiau Pro eduro Code (Act V of 
iSM) for the arres* 0 ana a d ps sob who Ivis 
been let cut on his own bond is illegal unless 
the Court rooorJs its reisoai as required bv the 
so tion The omission to do so u an ifrcgnlarity 
not eared by s 637 of the Cods b 691 of tho 
Code applies only to cases whe o there are sure 
tics ana where through mistake itaaa or ether 
wise lasaS leat sirettes have been accept** 

It does not apply to a case where 5® 

sj b grojids B EABOTflif Ambaum (lOU) 

I D R 38 Mad 1088 

g 90 Seb 7 Form Vn— 

See Wahea’st 2 L R 38 CalC 789 


- S 94— 


See Suaiaror-s fo riioDi7t.i; pocmtEiiTs 

I L P 47 Calc 647 
See Trespass I L R 39 Oalc 953 
- Summons may he issued 


under fa accused to ptodiu.e document ^ «i«7 
Under 5 pl.CnmmafProeetlareCode a Magistrate 
has power to issue a eummons to an P" 

Bon^ produce a document or o*hcr tbin^ even 
when It? production might tend to f««im.nafe 
him Makom d Ja lansA aoi Co v ihmA 
MaKom. i I L R IS Cah 19$ 

Chandra Ohasal v Th Emperor 1 0 h v 

me d,„usoa w 

. The Chi'-f Presidi-noy 


Blagutrate of Calcutta jssuoi a soifch warrant 
laexe atioa of whi h the hao a of the Pq itioaer a 
firm were taken pojicaiion of by the police 
Magutrato a ord^r was eet aside bv the 
Court in rovisioi and thereupon the Magistrate 
Issued a notice on the Petitioner calliaff upon him 
to be present in his Court to take deljvciy ol 
books pcrsonallv or by agent The books were 
made orer to tho Potitionors agent aod simui 
tsneously a notico was served on tho FetiUoaet a 
agent under b 01 Cr P b and tho boofcs were 
taken possession of Held on a _ 

of tho cirennistances of the case that the oro 
under a 04 Cr P C was properly m^e J « 
Pratt p hrwo Eurnnos 24 C If « 410 
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M 84 85 182. 202— 

Cff JlAci-*Tr*Tt, Powni or 

I L. R 23 Calc 63 

». 84 165— 

c<t StAEcn 1 L. R 41 Calc 261 
« Srirrn ^rrnorT WAcri’^r 

1 L. R as Calc 204 
S3 84. 1C5— rj — S<airA for 

cf (U c 1 1— irIttU in rttton rf 

r^ri d tj ran tr t arrAuf /(Jf— C<» rrl irarth for 
f’ rn i/ atilJmifrt W hrrc k Sab 

I" j>pclor of lolire tic heu c of one S 

»lo l»d t<en oh*r?»^ »ith rntninal 1 rrath o! 
tr ft In rcfi'cet of * »jri of nionM and tl e ol J^ct 
of tbe f^*rth »»» to di«eoTrr t^e rntner and a 
le” in «ilrh it va^ rrmlainr<l and in tic coiitM 
of tte spaith one of the retilionen ent the Sob 
In peelor with a iicLle on the hand and the other 
knocked him dom-n and ther were conTjcted 
crder »t* 33** 3 j 3 renal Code I/flf that the 
foarth w»i eorered by a. ICj Cr 1 C and the 
oonTidien* onler aa. 33* 3 j 3 were n^ht That 
tjnd r sa. P< IGj Cr P C a aearch can be made 
for s etolen article or fnerimwating document 
or thing in the po*3e8sion of an aceuacd peraoo 
hut rne e! the tafeftiardi which the Le;:ialature 
rroridet agamit aboae is that the aeatch tnnat 
be for a tpKifieel adlele or thing and not a acareh 
for itolcn rropertT cenerillr Ui san Jlijstn r 
E>.rixos (1013) 17 C W N 1208 

— t 80— 

5ce & 36 I L R 29 Calc 852 
» .11 ■ . .1.. I Cenersf acorcA trarranf 

tuue cf vltn jurtifaltt, Uoder ordera of the 
Cotemment the officer appointed for th« rnrooao 
was holding an inreatigstlon into the aeafingo 
anth the Jlnnitions DosrU with a view to find 
out what oOencc if snf waa committed and by 
whom in connection with the said dcalinge On 
the application of this officer to tho effect that 
the Locka and acconnta of tho Petitioner’e finn 
among otLere mentioned in (he petition were 
necesaary for the j urpo e of tho said inveitfgation 
the ilagiatrate i aued a grneral search warrant 
in rerpoct of the hooka and docoments of the 
Pttifioner'a firm apeciCetlJn tho petition Udd— 
That there was no enquiry or tnai or other pro 
a cccdingundcrtheCodcondth row ere no materials 
before ILo ^^apat^ate on which he could decide 
that a 8<'arcb warrant should be ueued and the 
order issuing the y arrant Wtta Illegal Per New 
XOCLD J —When the law requires the sanction 
of a Magistrate before the issue of a ecarch warrant 
that means that the Magistrate should apply hia 
mind to the facta and he ought not to lasue a 
search warrant simply because the police officer 
a ks him to do eo TP PniTT c Kjjta 
IlMFEnon I L R 47 Calc 697 

24 C W N 403 
.. General itarch tearrant 

utve cf tihrn juehfalle Per CnatrpnuBi J — 
An order under a JO Cr P C cannot bo made 
to further a police Inrestigation which may or 
not result In an enquiry Tlie Magistrate baa 
to form Ills own opinion upon the materials placed 
before him lie is not relieved from hia duty by 
stating that be believed that the officer of govern 
ment bolding the investigation for the purposes 


CRnONAL PROCEDURE CODE (ACT V OF 
18gS)-co"// 

8 0G-COW' 

of which the books were wanted bad formed a 
correct opinion The form of the search warrant ■ 
in the C«ie refers to an enquiry now being 
made or about to be made There aro separate 
provi ions in the Code for investigation and large 
powen are given to the police m cogniiable cases 
for selling of documents The word inresti 
gation is defined in (he Code and is differentiated 
fntm an enquiry There is no express provision 
requiring the Msgistrste to make a record or keep 
notes of the examination of the person on whose 
application (lie Magistrate issues tho search warrant 
lut some record ought to bo kept to enable the 
High Court to form an opinion as regards the 
matenaia upon which tho Magistrate acted Per 
Newboced j — S OC Cr 1 C empowers a 
kfagistralo to issue a search warrant before any 
proceedings of any kind are initiated and in view 
of an enquiiy about to bo made Jagawwath 
Aqabwalla r Kixa Esifehor 24 C W K 405 
■ ■ fi 00 QS—Scarefi vrarrani issue cf 

tony after opplicafion Mliere in a case of criminal 
trespass and theft tho complaint at tho time of 
applving for process prayed for the issue of a 
search warrant but the klsgistmto after repeated 
applications made an order for the issue of (ho 
warrant more than three weeks after Ildi that 
although tho procedure waa not contrary to the 
actual letter of ss 05 and DS Criminal Proeedare 
Code it was ao dilatory that it could vnly tend 
to defeat the object for which such a warrant is 
Issued. Dilas Rot Cnownanty t Bau Oopal 
K nEinon (1017) 2Z C Vf H 719 

8 loo- 
ses SfASOII WABltAST 

I L R 45 Calc 805 
,111 irorronf under IfgaUtv 

of icAen rfroim vp on n printed form under * 98 
—Penal Code [Act XLV cf 1889) ss It! and 33. 
— PesistoRce to the ereeuhon of uarranl There 
being DO printed form for Ecatoh warrants under 
a lUO Cnmlnsl Procedure Code printed form is 
i sued under s 08 are always used with the iteces 
aary modifications for that purpo c When a 
warrant under s 100 Criminal Procedure Code 
waa drawn up on a printed form for use under 
a 09 Cnmuial Procedure Code and tho warrant 
was snatched away and destroyed by the persons 
accused of resisting the execution of tho warrant 
Held that as the accused destroyed the warrant 
it must bo presumed that the warrant under 
a 100 waa properly drawn up on a form under 
a 98 Criminal Procedure Code with the neccE 
aary modifications That the error if any in 
(ho warrant supposing that the necessary modi 
fications had not been made would bo one of 
form only 2?iau Haidar v PrdbTial Chandra 
6 C L J 127 distinguished GiTBAiiEAn t 
Kixo Edfebob (1011) 16 C W N S36 

- - Custody of ehiti hy 

ttofuraf ^otAer— Court s jcurr to mate oter child 
to adoptive father A complaint was filed before 
(he Magistrate alleging (hat (be Petitioner had 
temoved his son whom he bad given in adoption 
(o the complamant s son a widow irom the com 
plamant s custody without her consent As 
toon as the was filed and before tho 

isane of any - which was ordered 


( 1247 ) 


BIGEST OF CASES 


( 1243 ) 


CRIMINAL PROCEDURE CODE (ACT V OP 

1898)— coH/rJ 


- s 100- 


ontd 


tto boy was produced m Court and the Magis 
trate adjourned the case directing the Petitioner 
to move the High Court on failure of which the 
bov was to be made over to the complainant 
Htld — ^Thafc it was very doubtful if s 100 Cr 
P C applied to the case That under the cir 
cumstaiic-»s the order of the Magistrate was not 
a proper order and should bo set aside Cuaoah 
Rai t Keha Lal Doosaj 24 C W ff 104 

ss 100 552— 

See JlAGlSTEAtE JUBISClCTlON OF 

I L B S9 Calc 403 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898)7<on<d 
a 106 — eontd 

properly made for the expression other offences 
inrolving a breach of the peace in s 106 of the 
Ciintinal Procedure Code included offences which 
were oSenccs because a breach of the peace had 
occurred or because a breach of the peace was 
liKely to occur Eupebor t Sayad \acoob 
(W18) I L R 43 Bom 55i 

the 


■ Security to lejp 


’ ■ - s 103 — Sight oj \nttsltgahng officer 

to search a house — Senrc/imade iritAout tottnesMa— 
SesMlance on the part of householder — Act So 
XLV of I860 (Indian Penal Code) st 332 and 
603 A sub inspector of police investigating a 
charge of theft requires no warrant to enable him 
to search a house which he suspects to contam 
stolen property But in making such a search 
he IS bound to comply with the provisions of 
8 103 of the Code of Criminal Procedure and if 
he attempts to make a search without any search 
witnesses being present the owner or occupier 
of the bouse is justiffed in resisting the attempt 
60 far as to exclude him from the house The 
owner or occupier is not however justified m 
using any more force than is necessarv for such 
purpose Emperor t Nibmve SI^oM 

I L R 42 AK. 67 
- — - -I . I - Etidenc* of starch apart 

from search list — Eiidtnc* Ad I of 1872 s 91 — 
flatter reipiired by law to be reduced to the form 
of a document When a search has b«ca con 
ducted under s 103 Criminal Procedure Code 
evidence can be given regarding the things sewed 
in the course of the search and regarding the 
places m which they were found m addition to 
the evidence of the list which the law diceeta to 
ba drawn up relating to the particulars of the 
property found The words m s 91 Indian 
Evidence Act I of 1872 any matter required 
by law to bo reduced to the form of a docu 
ment could not have been intended by the 
legialaturo to mean observations of physical facts 
which under the ordinary law has to be proved by 
the testimony in Court Solai ^aik t E'itctob 
(I fflO) I L R 34 Mad 349 

ss 103 309 423— 

S e Dacoitt I L R 41 Calc 350 

— 8 105— 

See Tr&ssfass I L S 39 Csle 953 


i9e« Secueity to keep Tbe Peace 

1 L R 43 Calc 671 
— ' ■ . —II— Offenets tnidung 

breach of the peace —Offence punishable under 
< 604 of the Indian Penal Code (Act XL\ of I860) 
%t such an offence — Securxtj for letping the peace 
on eoniicfton On a conMCtion for an offence 
punishablo under s MM of the Indian Penal Code 
the accu cd was ordered to furnish, security to 
leep the peace for a penod of one year under 
loo of the Criminal Procedaro Code The 
accu ed haiing applied to the Hish Court to have 
the order sot aside lleli that the order was 


pcoee— * Offence \nvoh\ny a breach of the peace 
— iltichtef by Ttmoixng land marl — Penal Code 
(Act XLV of 1860) « 434 Held that an offence 
involving a breach of the peace ’ mentioned in 
8 lOG of the Code of Cnsunal Irocedure docs 
not mean only an offenco which necessarily mvolveg 
a breach of the peace or of which a breach of the 
peace forma an ingredient but includes such an 
offence as in common knowledge is ordmanlv or 
veiy probably the occasion of a breach of the 
peace as for example the removal of a land 
mark Batdyn Sath Jilajumdarv Hibaran Chundtr 
Qope I L R 30 Calc 03 Arun Samanta v Em 
pcTOr I L R 30 Calc 366 Raj Aurowi Roy v 
Bhagabat Chunder Aondi I L B 36 Calc 315 
and iluthiah Cketli v Emperor I L R 2S 3Iad 
loo dissented from Fmpebob t JIanik Bai 
(1911) I L R 33 AU 771 

— — Security for keeping the 
praet-^Crminal trespass uHh intent to eonmii a 
breach of the peace Upon a conviction for cnair 
nal trespa s where the intention of the trespass 
18 to commit a breach of the peace an order under 
8 100 of the Code of Cnmmal Procedure may 
lawfullv be passed in the discietioti of the Slagis 
trate Empress's ilanik Rax 1 LR 33 All 
771 Emperor r Rundan Smgh ireeUi/ AofM 
1886 p 303 and Queen r Jhapoo SO W P 
Cr r 37 referred to Imfebor v Dbasam 
Raj 1 L R 42 AB 345 

comictei of 

offences -under SI 207 and 143 —Indian Penal Code 
and ordered to furnish security to keep lie peace— 
Jejahly sf gJth nrder petitioner was found to 
bavobeenooeofn crowd of peoplcwhointimidated 
a burial party abused them and threatened tbm 
with violence unless the body was taken to the 
Jama Masjid for a decision of the question w Letter 
the deceased was a Mvssalma-a or haffr He 
was convicted of offences under s 2D7 and 143 
of the Penal Code and was also ordered to furnish 
aecurity to keep the peace for one jear Held 
that the order to furnish security under s 100 
of the Code of Criminal Procedure was illegal as 
the accused had not been convicted of the offeneo 
of onintnal intimidation or ©fan offence involving 
a breach of the peace An offence involving a 
breach of the peace is one m which a breach of 
the peace is an ingredient and not merely an 
offence provoking or likely to lead to 

ofthepeace ArunSamanlar £nip<ror(I L fi 

30 Calc. 366) followed An order under s lUlf 
of the Code cannot be passed on conviction for 
an offence under a J43ors £97 of f ho Penal Cmo 
as these offences do not necessarily mvmve the 
use of force Paj Aoroire v B/ayahat Chunder 
II L P 35Cah SIS) and Kannoolaranv Emperor 
(I L P ^ Jlod 460) Mlaued Abdui^v 
C feoww r I. R 2 I«ah 2.8 

109 (3)—Seeiirily to keep the peace 

—Povers 0 / appellate court not limited by juris 
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CEIWKAL rnoCEDmiE CODE (ACT V OP 

lS«IS>-r- /< 


I 105(3 ' 

<f „ ij t^-x nl e 1 P ltd {Afl \ll tf 
n 0 ^ » in in 3 ;i x.f nt rtf 

Tl ivjMr ’’If'TTil It »n «j >tt ly 

<l (u) c( t. Itr ] t‘ 1 t I nrninal I hxrttutr 
u ^ t Imiiril in »ii' » \ \ tl j wpr« 

•blp 1 T tl <• ji 1*1 I r 11 t ■ 1 1 li tnp»l tl r f«»p 

Pv} ' rii* j I t I 33 

•>! ( I) uni >/ it (1 'll \ t nptror 
/ / / ®i ilol Iji Pi iirn’i i»i I ill>» » 
Pnj 'I'* I I I I MoJ 4S /hrd nm 

V ! rrj ! / i li Hq3 IX «r J i mp'tuf \ 
irtt I I I tW-i/f 434 rtiwntM 
}fr-n // (^ aiM tl t « I rr in ll p c ur p «I • 
n 1 fr- t I nrt « c mniill tl thp ■PfiiM'l 
ni It l-r l»«(iiUr c n i trtl of m |urtto ofl-n f 
utitl r M~ an 1 3^ rra I «it) II I < t thp tn tian 

rmal (oIp an 1 pontm I »<•} ratpljf t r p» h 

or -nt^ Qit r I mjM rjxkkr I I t 

S If Cfd f H »rJ l iirrpon r IhiiRAU Itaa 

(H'lO) I li. R 33 All « 


— — '''tv ty olupj^l 

lal tvrrt to tirdrr t h n f rtl x t fO’npil nt Oft I r 
» (3) f( tho r pIp of (.>101111*11 Wtlj c IR''*' 

•n •iJi'llitP fourt i» mivtpnt to |>4»t an or lor 
bind ne Jown an ao um^I |>rr«n t ipitr M^iinty 
PTon tWi-h thr r urt of fir t in lan<t* waa not 
fompclofil to I *. lUriu '‘it n r fiipcmm 

2 Pat L J 21 

' — _ Sifur ty fi) ktfinyllr 

jtfnef—Pctrrt nf a;>^ffri( <o rl lo on/'r runty 
Ml I mlrrf ly tun fx'l •% «/ t idl < art Tho 
power roni frni in an ** (^) 

of a lO** rf tie It f f < nmmal I rocpilnre la 
n t iimita'i f\ t|p fa i tl at tfe court vfoao 
(tcti un la unlir aj I'rnl lia t n }wi»rr to illrecl 
rcciiritv t' l<» taken /I'l/.rror t llhnntm IM* 
I r J 33 111 4X fill uel Vmrnoii*- Tiutt 
fit 1 U R 43 AU 372 

— — ~ — __ Ot eoniicliuK /or hr 

efftref ; « i I all t rd r i u04 of ift Itidian J cnat 
Ct*l Iht ateu d iiri« ordtr d lo fvfnith rrevrityfo 
If ; II t J aft for a f fried of on y ar urdtr t UC 
of Ot Cri iinnt i ror durr Cedr Tf o accurl 
l.avin^ apilml tu tie IIit,l Court to bavo tVe 
order Ift a»iJ" Ilfll tl at tbu or ler wfi* ] romrly 
male as tl o expr riion oti eroffeocca intoiTing 
a breach of the j e (c ii s 10* of ti e Codo ui 
clu led ofTcneta «|i h weri oQincia becauio a 
brtaeh of IIil i ncc had occuirrdor uaa Ithely 
toociir f'rriion haYan \acooB 

I L R 43 Com ftS4 


AfffHalt Court ;vri 

fficlion of dt/int I The jun di lion of on A] pel 
late Court to crdir a perron win has tern on 
victel cf ( nn of the o3 nces mentionid m anb 
n (t) of H I0(> Criminal Irocelurc Cole is not 
rfstrirlcd t> rariH where the conTieti n waa by 
one of the Courts rpccified in the subsection 
Tl e word an An Ihti Crurt arc fiuitcyenernt 
anl tic word »1 o indicates that thr |owcrs 
"itdi by tilt f etion tiisy lo eserci'el ty tie 
( juris rienlione 1 m suf a {/) and by an Appeflata 
( ourt rho words uni r tlua section in sob 
« (3) have rof ren e to the powers yiren bv thtl 
section an 1 nut to the Courts by wImIi the o 
] fwera are in tic fret instance oxeriisiible 
i/u(/ lafi Cl II J V imperof I L It ifaJ 
IJV overruled Souit COONDER It (UH) 

I L r S7 Mad IfT 


CniuniAE PROCEDURE CODE (ACT V OP 
1898) eo tl 

— - — ts 100 and 32 — btcuriiy lo Ittp the 

fft r I oterr of Ssf-<finsion<jf ^Ingflralr A 
Sub list I iial Magirtratc i as siiih ermpetent 
t js an ortfer under s lOO of the Coilo of 
OitninsI Proeetfnro binding o\er a |>er»on to keep 
tie [learr f r penoit cscecdmg nt month not 
• itb Ian ( ng (hat but for bis I eing n ‘‘ub divi 
SI *nal M*}.i trate he would have onlv second class 
P< wer iMpEKOR r lItJA Si>rn (lOir) 

I L R 37 All 230 

f 10- 


Xft hrtiniTt Tt iiLip TiiF prirr 

I I J* 58 AU m 
s fnAK rrii I L. R 41 CJc 719 

— — — — — 're ritj to it p lit 

peace S eunty d i o 1 1 I in r j el o/ an act vhtth 
«ro f<yiil oltkoioK ut/i rn i ij/l Ik ril y hate hern 
let to treat tXt j'eier To justify an ordir under 

107 cf the t rtnunni J roeediire Cs fc the Ifngis 
tralc mi t bell sc ihtt the jer (n against whom 
be makes (be ord r >s abxit to commit a breach 
of the |>earr if to di tiirb (he lublic tranquillity 
or to do some wronj/ul act that ninj occasion a 
breach tf (he pcae The fact tint a Mahomcdait 
in the etrnise of hi le^sl nulit to kill cows may 
IHrha|s L,ne o^ciice to his Hindu neighbours and 
■iiduo tftm to commit n breach of (lie peace i 
nogrtundfur bin lingOTcrthokfnlioniedan 
l<i AAan v oo / uri I L P 30 All ISJ 
riferrel ii hwrfion t Mviummau Yakcb 
( 1010) I L R 92 All &71 

Scrufi/y to Itep thf 

price — C>rf«»i toncfi in uAicA fAe jrr/ornance o/ 
rtf^ievs cerrmonifs miy oriount fa n uroigjvl net 
Ultly to oteation a Irtnth of the pntt Ilrld that 
persons who pcrfjTtneJ religious ceremoLK in a 
pi ICC not set apart for the purpose anl where nu 
twch ceremonies ha I betn performed befrre and 
who did so w ith (ho d liberate intention of triiim 
phin„ otcr insuUinc and wounding t}i r hyious 
Icrling of their neighbours committed a wrongful 
art and onu which iDi(,ht probably oiea ion a 
breach sif tie p acc or disturb the public Iran 
qu II ty within the meaning of 107 of the Code 
of Oiminal Procedure Fsirmoi t Xlneii Sivon 
(1911) 1 L R 33 AU 775 


— — Seev ity to teep th* 
pcoce— T 40 — ocjutf — S i$5 icilhdravaX 
from prostcsfion accftoii la «j pfict J,f« fo nrrunty 
proceed wys— Ao cunttcfion or aegviltal under f J07 
—he II 117 lit no S 14^ order vnUr 
ao lar lo order un fee » 107 on co» le fatU \ pre 
hmfnary charge aJ ect under s 107 f>iniira) 
Procedure Code was withdrawn by tho polirc 
before the parties mentioned therein were ordered 
to appev The Magistrate endor cd the ehar''e 
sheet to tho cfleet that the accused were acquitted 
A fre h cliar^t under the same section was aulse 
qucnlly put by tie police a.,am8t certain of the 
arae p raons who ha I been jrcviou tv charge 
shcLtcd Held tiat tho wilLlrswal of the hrst 
chargeeJeet wa no bar to pm cdiTit,s un hr 
tlo Bccon 1 Niithcr on or! r cf dj el argo n<r 
of acquittal CYn prc] erly bt msde in a tnsp whrr 
tbc aceueel has not bi n ditected to appear et 
all 4n« Oiminal Iroccdurc t uJe js j,r{ 

applicalla to eecunty j rpt edincs An frd<r 
passed by a Migmtrntc under s Hs t„m,ral 
Proce lure Code is no i the Fame Ms,; „t* 
bmhi^ over the the ran-e f 


{ 1^51 ) 


DIGEST OF OASES 


( 1252 ) 


CRIMINAL PROCEDURE CODE {ACT V OF 
1898) - o)xlif 

s. 107— cox/c? 

under s 107 Crircnnnl Procwiure Cotie In re 
Mthhiv Moopk-v (1913) I L R 38 Mad 815 

Secitrily for JeeptUff the 

peace— iclion for datnafjM for tnoliciuns protrett 
fwii Held that an action for damages for mail 
C10U3 prosacntioii may he founded upon the initia 
tion against the plaintiff maliciously and without 
reasonable and probable cause of proceedings 
ufider s 107 of tie Code of Criminal Procedure 
just as much as upon the institution of a criminal 
prosecution m the ordinary acceptation of tliat 
term MoHAstMan Nts 2 Khan t Jai Pam (1919) 
I L R 41 All 503 


CRIMINAL PROCEDURE CODE (ACT V OF 


8 107 — rohid 

161 referred to 


— 3«vrt<y for leepit^ the 

peace — nhethir person toAo rfoei iiof yo to the pfnee 
tekere breach of peace n apprehend d can he l>ound 
dou« The petit oner and another both claimed the 
right to take offerings from pilgrims alighting at 
Gaya Railway Station They both sent aerranta 
arm d with lalhia to the station to accost pilgnms 
with the r suit that there were distinbanccb 
The petitioner ncYer went to the station bim 
self HfM tlut as ho was in fact a sorting 
a claim likely to cause a, breach of the peace and 
making preparation for the enforcement of that 
claim through an armed sen ant he was liable 
to bo bound down to ke p the pea o BsLALir 
iUirroN V Kino Emperoe 1 Po‘ L J 3C1 


Emperor 7 AH I 
V BmJNANDIN PPARID (1914) 

1 L R 37 All 33 

s 107 and 117— .S’ecunly fo I cep the 

peace — Evidence — Record of prenova frtal — In 
?K«fy It 1 not competent to a Ifagi (rate in 
proceedings under b 107 rf eeq of the Code of 
Ckiminal Procedure to di penso vrith the inquiry 
provided for by s 117 of the Code and to haM 
ins order merely on the results of a not cs o re 
cently tried by him EsirEPOR *• Mci CnAND 
(1914) I L R 37 All Sd 

S3 107 117 118 526— S'ecuriiy for 

teepttig the pcQte — Traiiafer — Junadtclion S 626 
of the ( ode of Criminal Procedure ensble the 
Hic.h Couit to transfer criminal proceedings 
initiated under s 107 of the Code once they have 
been pi^pea-lv instituted to anv other criminal 
court of equal or superior jurisdiction (and which 
othen e would hava no jurisdiction) and the 
order of the High Court will give jurisdiction to 
the Court to which the case has been so twns 
feiTcd to make an inquiry under s. 117 ” 

paas an order under s 118 In the matlcr of the 
petUtan cf iinar Stji/y/i I I R 16 AH 0 not 
followed- rMpmon t 

107 125— DiAfricf llaffitlraie »/ 


m«i« the ila;ulral of ike didncl to 
<f«c«rily hr leeptng the ceedtnat tramlerred nnoMer UheW 

for mLcou^ iiroLu a proceeding under s 10' & P s 

one di>tnet was transferred to anothw the Dis 
trict Magistrate cf the Jat‘er di 
junsdictmn under s 12^ in respect of the *9.id 
proieediogs Gpectrasaonna HArilaK 

iuxi MusnsEJi (1919) S3 C IF N 953 

107 125 438— Sfrenrity to Itep 


ptax,e — 4e<(0» for damages for malictom proaecu 
tiDK An a tion for damagea for ruahcioiu pro 
seoutiOQ may be founded upon the initiation 
against the plaintiff maliciously and without 
reasonable and probable cause of proceedings 
under s 107 of the Code of Criminal Procedure 

ju t as much as upon the institution of a criminal a --m — - 

prosecution m the ordinary acceptation of that the peac —Rennon — Juriadiehon of fftghCowlaitd 
term, ¥iihomm<id ^lo Khan y Jai Rant Seaatone Ju^e A ‘Magistrate of the first class 
I T R 41 411 503 and Croicdy y JfeiWjr 77 ordered certain persons to give security for k^ing 


CkIBANJI ^INOR t 
I L R 43 AU 402 


2872) « 74-VoIw;e 
cedure Code tf a public document — Proof neemary 
for aimtsiton of «i«;A rfocum^nt m euideaee A 
notice under s 107 Criminal Procedure Code is 
a public docuni‘'nt within the meaning of a 74 
of the Evidence A« t but it cannot come in with 
out proof that the parties mentioned in it are 
the parties concerned in the question at issue 
about which it is produced as evidence Amjad 
V Lsimn Kanta Jha (1914) 18 C W N C44 

■ — - ■ — Securtli/ to leep the 

peace — Eitdence — Ralure of findings required to 
jitshfv a Magi tral it patsing an order under 
s 107 In procceiings under s. 107 of the Code 
of Criminal Procedure it is not enous;h for the 
Magistrate to find that unless the persons before 
him arc bound over to keep the peace there is 
likely to be a breach of the peace or diaturbance 
of the public trenquilbty Ho has to find in 
respect of each and all of such persons that tbev 
arc likely to commit a breach of the pence or 
dial irl the public tranquillity or that they are 
likely to do some wrongful act which may occasion 
"« h a dutorbanco Queen Impress v tMnl 
Qadr / I r 9 All 45'* and Jajat Aafo.a y 


tho peace The persons to be bounl over apphed 
to the Vi- lous Judge to reviBe the order The 
Se sions Judi,c was of opinion that tho appJtcanfa 
should not have been bound over aud accepTdmgly 
referred tie ca-so to the High Court with a recom 
inendatior that the order should he ert a ide 
HdJ the order having been pa sed Lv a Ma^ir,trato 
subordinate to the District Mag. trate the re«rd 
should under s 125 of the Code 
reduce have btcn lanl before the Datrict ^lagis 
Irate to deal with tho matter IVTiere a Code 
sues a particular Court jun diction to act in 
certain matters it is that Court which should 
appUed to and rot tho High Hourt Panarsi Das 
r Pariah ^ivqh J L R 3o All 130 
E iPBBOR e LiUr (1917) I L P « AH 143 

33 107 and 144— Peneirof expire 

order tnfirfity of -Where an order restraining the 
petitioners from entering certain land expired on 
the 28th April 1917 and. a similar order was 
passi^ against the same partus on the ofn 
1917 held tliat tho Magistrate hiuld not ha^ 
made the second order but sheutd haie proceeded 
under e 107 if there was a likelihood of a 
of tl e peace by one clearly in the wrong ® ,* 
ehonld not bo u<«>d for ■" */ ® “‘“'f 

of a ]-rmanenl espodi nt without the 
of the Local Government 

JiovAPtix Roy 3 Pat L J 130 
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DIGEST 01 CASI 5> 


( I’&l ) 


CKWINAL PROCEDURE CODE (ACT \ OF 

1S9S) - ’ 

S3 10“ 1« 145 find 148 h , ii 

r ftri " l ' lo o/ tiiirn i>l iroftrttg —haty 
/ tf'Ji frnf — (pi 4 jy> ti4 of u[ rtnfcn ict 
fi r' <1 « cf A. !■(( I a suifai Ir m (li 'xi ( ( r«oi tm 
« lin-a li of the ix'^ot onU if it h ! \r u|>on a 
TCI Im” of Ihc jxjlice report ll »t tlic ciami of the 
^ irtT ircsfins thn di twi \mc is tint n laim nu fc 
n loJ fsillu TIic j racficc of I nine n licti j ut 
) itin^ to be noticiH under * 141 of the ( riinmal 
1 r <-evlurc C >dc callins upon botli jiartHH to attend 
<111 a (lied laic ant fiubmit rtalcmrnts i a nitre 
vft I m of tie la\k The ii>ticea are in ell« t 
noti-^ tmd t a. 14 (1) an! (i) of tie ( iiniinal 
Irxt-liirt? t xlc an 1 nhcre rnch notices ban 
lv«n i iciL the Ui^li t-oort iinll direct that the 
Vr-cixfure p'<'«cnho.l in Cliaftcr \rf of the tdlc 
lx fill isrcL Kt'«a\tu\sv tnr Kt'«<\ V «« mm 
3 Pat L J 2^3 

M 107 145 148— 

^ JtLKaR 1 L R 39 Ct*c 4C9 

8) 107 143 — 

^ Durerr co\cz«vivo ui^o 

I X R S9 Cate 160 
-II . II — Sieiiriiy lo I<«p if 
n jvl* <on«rni><t lint titrff fo I of fo 
<1 In t f e} 0 prrtee— f roe Ion \7hcte there 
vii ts a di juto relating to immnaMc pr<prrt> 
nJiftb K to k J to 11 hreach of (Ik iicsie 
<L m S' trate con em<il i not nc «. lanh I und 
t > pro eed under 8 Hx I n' can take action — ant 
tl i nay aom tinies lie the liellcr c wr e — equall) 
unlcr 8 14i tf tlo Colo of (riiiunal lr>cediirc 
s/ CI(tUrrI«j t { P d’Ortl »(;d 

aiil h ip*T<if T R»;i llinr'i 5 ;l / X i ’5 
4!l 408 {ollov-tl Ifafad 0 / uKicar \ Xi o 
J L I 2i All S3i dntin''ui<hcd Jfilajit 
P n/j! V Ilf oju t L J ijCnU Ilf notfollowed 
tHPSrOE f ruiKCU lA^01' (1911) 

,I L R 34 Ar 449 
. „ , - rTfX(tlurf~- lp}ioin( 

n nl of ehnvllrt fy iral n U4\nj a imirlel— Ois 
pi an to cfaolfrCs Juts f/tUettn hnt ««d /*< 
arrranli of (lie aim i far The traders who (rt 
<]u nted a certain market in a Milage of t) c Aram 
-garli liftri t -wl Ich was owned by a lad\ rcsidinc 
in Benares agreed amongst theinselvca to apjioint 
A certain per m as e7uitfl/ir> of the maikct and to 
pav Inm for his eer\ieea bi m ana of a imall con 
trihution for each bcait of burden ybicb brou^l t 
g >i>h to the market The aervants of the otmer 
on the other lisnl ans’ied to obtain these pay 
laenta for th m clve and >t was found that th y 
TCcn. readV tf commit a 1 reach of the peace in 
or IcT to make good their alleged right thereto 
JftW tUal lie tifcmasUhces were not sneh aa 
would vomit tlio taking of action under s 14^ 
of the Code of Cruumal Iroeednre but that a 107 
of ttOa (Mo «M the more apj ropnatc eection 
■otidee %iiiA Ip 'troiced. Eniciioa t I oi 
Imiiati 1 X P 88 An. 143 

■ - ll II I D ipult aotr possession 

of Jiifi rjf brewli of Me p ice ^Pro 

ce linj uadar t, JfT inofeel one ; irf/— ipphea 
lion by that rMylffjiNNlfag t roerediay* into 

jine’/ofio^a t*!**^^ W 1>J Ifogistrala 

—iAaerriioa iif JttMndlt fliyb Coirt if com 
to iolerfmO mK fftHPpmo of Vayir nKe ond 
pmeeMum Al fit ineMultJ nad r « Ifa 
of a Jtfy— dMiiifcftrw Where a dispute 


CRIMINAL PROCEDUTE CODE (ACT V OP 
1898)— ( I 

— ss 107 145— .o II 

likely 1 1 lead to n breach of the peace uas over 
tlu. iwa.c«.ion of n, fishery and the Magistrate 
ilfew tt} a J roc eedinj, under ^ 107 Cr P C. 
Urll — Tliat th ^fflgistrate had juri ifiction fo 
irmetl under a l07 fr I C and he haring 
cxeni ei\ his dmretioii It mbs not open to the 
llii.h Court to dire t tliat the Magistrate must 
IM-ixeesl under s 14 and not under * 10’’ Cr 
1 C i I II m IN SiBvir I \jiiiiTiLAi. 

Mi-KEnJ! 21 C W K 1075 

■ - - ~ ss 107 192 528 — I cnxn pioceeJings 
111 r<r « lOi iiv I pro- re ilion i infer Ike 1 ei'ol Code 
—Di clarie — Siibncqurvl procecdiiiit vnder a 107 
OH tie time friet ♦/ in iiii^jiHoffe — JvnedicUon 
of Mitjttlralet — Irnnifer fij Z>i Iricl ^fa(Jlflrale io 
a llagi Irate itiMoul loril jiirtshelion hefore issue 
of Holiee lo aeeit I — Oid i ol such MajtsUale tcih 
dilj of — \ofiee fo actu cl iiijiie~ Pfieet of uefiee 
A Magistrate i« not entitled to ms ituteltoceedingt 
under a 10" of the Crituiiisl Iroctdiire Code ux>on 
tvis and mfomatioa Mhi h have alreartv been 
the aubyect of cnijmrv tmder that section or in 
connexion with charges under the lenal Codo 
brought against lerson* ul o have been discharged 
in tl 0 o ptocwdiogs k Di Iriet h(a..i8trate cannot 
be Mid to hare taken eOpiiizancc of a C8 e under 
a 107 m xiliich ht has not i ucd notice to the 
aeeu ed to ehoiy cau c lehy they eboukl not be 
I roceeded acain t and ha« nj pnvier under 8 192 
of the Criimoal 1 roc dur Code to transfer suth a 
ea-x to another Ifa^i tiate A Distriit Ms^i trato 
I as no )Mivier un> cr a. fl.s of the Lrinunal Proce 
dure Cole to nia) o oxer the in tution of nrocced 
tnys in a case unle a )07 of the ('riiniual Proce 
dure f olo lo a 'fagistcate xvlio has no local intu 
diction m the inatter V Magistrate xrbo haa no 
local )uri diction to initiate proceedings in a inatter 
undvr a 107 Criminal Procedure Code acqiutei 
none by the transfer of a ca o to ium from a 
Magistrate whj has jurisdiction but haa not taken 
pnxeedinga and lus proccidia s arc lOid and 
tliouhl ho fjiMsf «I ProceciliHc-t under s J07 of 
the Oimmal I'roicdurn Todn should be quashed 
if the notice issue 1 to the a cused under that 
section 13 BO v acme as not to giv e tiie accu eU parti 
culara of the off ncc s charge I A irif efo> CAaiufra 
Viklerjee r Tie ^r/iperor IJC 11 4 Surjja 
hanta I oy Choicjhry v Impetor ILK «/i Cafe 
xjd end Aiiu/ Aiupcror v Vunna I L F 2i 
ttl ial folloned Komia FtDDV r KlSO 
luiwioR (1917) I L R 41 Mad, 248 

— ss 107 and 250 — Fncolauiortezaliout 
eompliitt—CompensntHjn — Jppficofion to Mag\i 
trale lo bi id oicr certain persons to keep tl t peace 
A pecswi. in rca^ct of vihoiii infonnatwa ha.4 been 
laid before a Magistrate to tie effect that he te 
hkcly to commit a breach of tho peace or isother 
wi liable to tho proTisiona of s 107 of tho Code 
of ( ciuiinal Procedure u not a ptr cm accused of 
anv ollinci* An ord r for jaMucut of compea 
aatioii annot therefore be made again t a man 
«ho liA-i petitioned a 4Iag trate to take action 
unkr « 107 of tho Coile BixniuciUL PiuSAO 
1 u t Lai. DiiiAUi I Ai (1914) 

I L. R 78 AU 382 
■ ss 10“* 350—2 ra nfri nfmte-— 

Trii(deno\u — 1 init of a eait I 1) jro 

»i o (a) Criminal l*rocedare Co-’ pro 

c clings nil r a. 107 Criminal i l 
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CRIMINAL PROCEDURE CODE (ACT V OF 
1898)— conW 

ss 107 350 — coHfc? 

and the accused is entitletl in a securitj ca c to 
a trial dc no?o on the Magistrate hemg transferred 
Vfveatichinnuw I Kino Emperor (1920) 

I L R 43 Mad (F B ) 511 

ss 107 and 514 — Forleilvre of bond 

to leep peace — Perwn hound oicr liaiing brovgbt a 
Civil still to enjotet hta ughi The Hindus and 
Muhammadans of Cbirumda were disputing 
about the location of the latter a slaughter house 
The District Magistrate selected a new site but 
on appeal by the Hindus the Coranus loner changed 
this for another place ''ome of the Hindus had 
meanwhile been bound down to 1 eep the peace m 
this connection They were dissatisfied with the 
place clioben by the ( ommis'ioner and brought a 
cml suit claiming that the site was in the ahamilat 
dell and that it was chosen without the consent 
of all tlie proprietors Slid prayed for on injunction 
restraining the Muhammadans from building the 
slaughter house The District Magistrate then 
passed an order of foifcituro of their bonds hold 
jng that the institution t f the civil suit was 111 ely 
to cause a bieach of the peace Held that it was 
not the intention of the Legislature to prevent 
persons even thovigh bound over under s 107 of 
the Code of C riminal I roceduie from seel mg to 
enforce their rights in the Civil Couit and that 
the Older of forfeiture was consequently illegal 
SiTiL t Tbe Cfown I L R 1 Lab 310 

ss lOT 445 and 435— 

&ee Revision 8 Pat L J SOS 

ss 107 496 — Bad — as 3ii and 16t 
a 307 el {#) Criminal Procedure Cod" makes eti 
exception to the general rule laid down in a 490 
which enacts that bail shall be given m all ca es 
m which a person is not charged with a non 
bailable ofience S 107 cl (4) compared with 
e. 344 and 1G7 Criminal Procedure Code le 
Narayamasami Naickek (1913) 

I L R 36 Mad 474 

ss 107 S2G (8)— 

iS«e Transfer 1 L R 41 Calc 719 

s 108 (b)— 

See Sectjriti for Good Bedaviour 

I L R 43 Calc 591 

ss 108 110 114— 

5ee Secupita tor Good Behavioxjt 

1 L R 46 Calc 215 

■ s 109— 

See Ostensible Means of Sobsistenof 
1 L R 40 Calc 702 

S e Securita For Good BEnAViODR 

I L R 39 Calc 456 

Seevnij (or /otyl be 
Aaiioiir jronx uijrant ind si *f(cUil p raon I<ti 
tioncr a laiiro) by profe sion and a dealer in 
cocoons was found at niiilni„ht in a ociation 
with two others who had m their j o c sion bon e 
breaking imilcmcnt On bcin„ di covered he 
fid and when arrf Icl remained Bilcnt and tl i 
cxplannlhn he buI cqucntly gave to tie Magis 
irate of Its jrr enie at tic time and place in 
luerticn was fnl i Held tl at tl e facts found did 
not liirt tie pttitioner willm cilltr clause of 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898)— eoii/rf 

s 109 -cohW 

s 109 of the Code Per SiiAiis ul Htoa J 
That cl (a) of s 109 Chimmal Procedure Code 
refers to a continuous act and does not tlierMore 
apply to a case where there is a momentary efort 
at concealnitiit to avoid detection oi arrest nor 
can it apply to the case of a person brought und r 
arrest foe it cannot be said of such a pcrbcn that 
he 13 tsking precautions to conceal hi^ piP 
Plwhu Kambvj t Kino Eviperor (lOli) 

22 C W N 163 

ss 109 and 110— Binding oier vndtr 

bolk ecUons illegal A person cannot be hound 
over under both the ss 109 and 110 C-iimiral 
Procedure Code (Act V of 1898) Pe 
PiLtAi (1913) I L R 38 Mad 555 

gs 109 123 S97— Penal Code (Aef 

YLI of JS60) a 3’9— Concurrent ent nee 
Con eenlne cnlences The accused wi pro 
cceded again t under s 109 of ‘I>%Criimnsl Pro 
cedure Code and sentenced on the Oth July 190 
under s 123 of the Code to rigorous 
ment for nme month m default of 
good behaviour He was then tried for «« 
of theft committed by him m Noverobei I90S Mid 
was on tbe 17th August 1»09 senteDccd to suffer 


- 9 IIC- 


L R 85 All 407 

^ I L R 46 Calc 216 

Order lor seconlj lassed “55 

cf drarceol a f ””'"‘7,? «t L, 

(u! Hell tint thee circumstances were not 
themsclvtH a lar to proceedings Icmg hortl 

oodoi . 110 o! the l-odc of Cnnim.l 

Ahp Inmaml r II L 

113 distingui hctl EMPErop r 1 

[1909) 1 Id A' , , ,, 

Evidence of general 

„W.lo !„oi.r»rr3e,.,*r . Jl' J'y,'' Cn„ioel 

IS Bolelj charged under s 1U» ci Ul 

ProedoroCodl Act I of ISOS 

repute is inadnii sible to prove that 1 

rerato and dungitous character A p ^ 

U which IS an ixception to 

6V,d nec must be o.ilv applied to the ca cs to wluc 

it IS confinwl bv tl c leg] latiiro f( 

thewfore lo ricdiicid from the ,„nnJ 

evidence of gcncrol r inte under « IH Umi na 

code Mexir^n-r ^4 255 

- Fresh proceedings niurexpiratlor of 


— I ircsnproceeiuiiii* ,1 

1 order under section— f/ or Ur 

r Werf to lie rapim/toa 0/ lo^.i 
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CRIMINAL PROCEDURE CODE (ACT \ OF 
18S8)^« j; 

- • 110— I 

IVi'C'ilir' ( I fro h pn>'r«hiii. itn" taV ii ^nin I 
Iho * -cii^ 1 wi( Ii I n •< III! nit t tifinctl 
to ft t anif pir urn ttiitt nll»t ti i tin I liini 
*ffpf nWv' In n li It Mirit\ I tsi l>Et 
I «tt r Tiir J Ifi C W N 2C3 

Appeal -•/ ff/ I V I ri ol -Vj 

li mi-^m^ an aijtal inn ni\ it nut 
boon I to untr b j i I u t I il an >| (k-bI from 
*n t filer trij iin i. » j r. n 1 fiinii 1 Httinlt li 
lip c po 1 Ik'I m ir 1 li tinpii hnl h from an 
appeal A f n t A c nrictmi in n {< t of an 
<)ff<nc» |>cci(icalh ftar nl \n i m i cli P* » 
a l)i tn t Mt[.i trttp I jull n t li |m« 4 if an 
app il ftlitrvw tliaii It }ii lament hiMinp in 
the (act of it that he ha bi|Ii I l> mini lu a 
eon ileratioii ( tli eiilciin ii the rinri ml 
<f the pi -at rai'Pcl I \ nn ijplltnl I th m tl 
Court I lou an) in hi nieiii ran I i ( m|| n) 
FHrLR m r I tL III ii ini ( I III ) 

I L R 08 All 393 

D&d liTtlihood casu— It r i is 

High <u I I rr I He latjtMmr ueft 
Iioun I o\< r 1 1 a Vtb Dll I lonal Mapi triit< imil t 
e 1I0 (r 1 ( to lie jf {'u»<l Uhavimr lor one 
ve.tr In npp^al the l)i tnct 'fipi (rate aOinnid 
the orJ r of the ^iib Dnt lonal 'Ia..i trate The 
Iliph Court in nti ton Mt a nle the owlcr in a 
eon il ration of the etilence <n tin (.rmind that 
at to come iiuporfint crnlence the loner fonrla 
in their jiidgmenta failctl fi con uler it nl all 
«hilc a to othen thet «cro accept I ami relied 
«n nitlio'it ant critical examination Nizxhidii 
r Kivr hMPEUOP (1916) 23 0 W N 488 

— - Within loc&l Umlti meaning ct 

Beiidenee 0/ fcwo" pruftcttl ajimH not 
melrriof In onicf (o gtie jnnvliclion (0 a ^lajK 
trate to irocetl un lir « 110 of the Code of 

fViminal IWiliifi- it H not ncti» erj that the 
person ) roci-eded again t rhouli l>c tl idiOK 
tiitliin til local limita of lus jun-ulictioo The 
meaning of therevprea inn an) jarvni within the 
iocalliniita in a llOi any jieraon who >a within 
the local limita at the time the tfa^,! trate takea 
action im ler the acclion ! rt h Fangan 
1 L I or 31,1 00 followed httabd, \ Qi«i 
I mptfn II It 27 C k VOS I aente I from 
k»iri:(iop e MiN>a (lOlt) I L R 39 All 139 
— The word within 

the local Iniiita of hir jurisdiction are not rqui 
valent to reriiling wothin the local limits 
It w siiflicicnt to give the 'Magi trate jnn li tion 
if tho cmI habita of tho accii ed were prscti ed 
an 1 ciil reputation aiijuiretl within tW local 
Iimils of his jiiri diction Kivc FxirEtuiii r 
DcKrc llAiwA (into) I L R 43 Calc 153 
19 C W N 1022 

— — Hi Jt If I lit ) fur f 

iiiKl ,f M igiilT, tit 3 niUcliot »/ arresMiry 
b llO Cr 1 ( docs not require that 11 e person 
jroceetcil a„ain t rlioiild re Me within tim local 
limits of tl c Magistrate empowcrcl ti take action 
und r tl i>cction It is t ilfcicnt tl at tf c per on 
fihoill lo within tin i limits at tho time when 
profcc lings an taken Imkiii Nak%i> T>ts p 
KiMi 1 MPEROR (1018) 23 C W N 100 

— — — - I ■ — - J ri«Jicfio> V tg t 

trail oetT o It ten fuind lalAin tveaf bin t* — Oljtrt 
cj i/f ho! la order to gjic juriwlictioR fo a 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898)- H 
I no— o (/ 

'Itj.1 mti to pri Cecil under 110 t.nnimal Pro 
rednir tmlc it is not note ir\ that the person 
|roc« Icl against bIioiiM Ic n i ling within the 
local limits of his jiinsdiction The meaning of 
rhe ovpiv smi an\ person wifhm tho local limits 
in 110 I an\ jicrson who is willim the local 
limit at the time the Maei trate takes action 
iiidir the section AffiWi \ Quten Emprtaa 
I L f ^ < lie 0 j3 not followi I A contrary 
\iiw noiil I defeat the object of the section ti 
prestiitimi of crime as then it would bo Jinpossiblo 
to deal under (he cetion with wandering gangs 
if cnininal having no li\id rc idenco or with 
halKtiial thieves or de pemto chiracfcrs belong 
inj. I f nign terntone who mfe t Untish India 
/ lUMiSN (lOH) I L R 36 Mad 66 

— Proceeding if may be Quashed by 

Righ Court at mitia! stage — Mala hdi illegilioni 
tl it IT eling j liee re/rrl if eoiijilele anmer to 
~H jl ( I irt II hj of to jirrie; I abuse of provision 
f s/»/ If — Sfopr II il vl>j ct of jrocenlmg vnder 
110 — /eni liir i isiii ijenient nn! bad rtia 
I till lennl tf JJ I Jies j roetci, j — Priirol 
of irocitlug met ifrop/eii ifpriper — jiroof of bad 
elifieler — Crimi nliroeteli lenunnUil by con 

prim t or tnlitj 1 1 aeguillil tf ail iistibh — Dit 
Ifiel ( I tlUfr rririrl from ,il ii bility of to 
/ ro« f repor/i oflicers allilirle Inmirls aeeutti 
MooMiuit J — The object of » 119 Cr P C 
H pmeutjvr and nnt piinitivp and tho purpMO 
the Ligi lature had in view wu» to adord proteo 
(ion tn the pithbc egamvt the repetition of cnmei 
in which the afetv of pro}'prti is menaced and 
not the Bccuritv of persons alone la jcopaidiaed 
\ni a 5 r Uurei 11 It 2 All S3o referred to 
Ihid Iv Mookpbjll j (agreeing with Isuu 
J ) that extracts from tho Ma..i trate a Ailmima 
tralion Jtcjiort appearing m the 1>) tnct Ga et 
leer and winch contained n Dictions on the peti 
tiincrx conduct as landlord and upon winch he 
relieil to show that Ins treatment bj tho Magia 
Irate lesdiii" up to tho institution nganist him 
of jiWPcdinj'S under » IJO O 1 C was la 
harmriiv with the views, txjire id m the Ad 
mini tralion Re)>ort wero rel rant and admi aiblo 
in cTilmce hn dm Dtb v Pijeticar Das I 
LI II C te IBS IB IS I A 7. referred 
to \ judgment of acquittal fully establishes 
llic mnocinco of the nccii e<l and a criminal pro 
lecihng which cndetl in the acquittal of tho accused 
Cannot Ik relied upon the Crown as evidence 
of bad character in a tmb equent proeeotlin nndcr 
V 110 <r I C. against him Ai g v Plcmmer 
^ K It 33J h t rur \ \ant Oopal 15 
( Il \ oJ3 Polii I Inn ISiis hiHj Emperor 
J„ i. L J S 7 Jfi C II \ nos reteiTiHl to 
No inference adverc to an aecuseil ought to be 
Irawn from criminal proceeiliii^s which teniunated 
in lomprcmise Psjexdr* Ninvix Sisch r 

1-vtPFWR (l9Uj 1" C W H 238 

Court bnjting the number ol defence 

wilnessps— Hat of ted it on the oiler side 
—Ini . /r h re Act (I if IS S) s 30—Apph 
rlllj of lu bot hrtllood jroee h gt—Admis 
Sibil Ij of CO fet 0 tn J re to is daco I f r tsf agniiul 
toaccneed In a j roceeiling un ! ra 110 Criminal 
Procediro Code the trying ■tla'*islrati drebned 
to cxainino on Uhalf f the iltfrnee more than 
tie same namber a were examined 
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CRIMINAL PROCE0UPE CODE (ACT V OF 
1898}— <-ojir£? 

S llO~ri,k/ 

for tho prowctilicn anJ relied on tl>o confer jibx 
ot 000 of the pe«itionor<i smiiln-ating lum'clf and 
two other petitioners in a ease ofdacojl\ Bttf 
that it IS not open to tho trjing Jlagistnlc to 
put such an arbttnn hniit on tho witnesses nboso 
cndenco tho defence desires to adduce That tlio 
confession na® inadmissible agairst the tno co 
arcused tho rf«'> Fsidonto 

Act not being apphcnblo to a case lihc the yffesfrit 

AxtrvLLi » Kiva Empoiop (101") 

22 0 W H 408 

foi it (n/it Lfgolt/ff of 

Tiia legality of a joint trial depends on what is 
alleged for the prosecution not on the facts ac 
tuaUy found to be true JoorsDJn KiMar \\o 
iVD Ors t Ki’vr r>rryror 25 C W N 834 

S3 110 and 112 — Seeuntff for good 

behaimr—Pwrdtrt Two persons who had bten 
arrested under s 5 of tho Code of Omninal I ro 
ceiure were brought before a Magistrate on the 
•'th of ‘h-ptember On that date thej wero xe 
tnanded m castoih until the 10th of Sonfember 
for the production of CMdence pn^nmablj- with 
the object of issuing a notice under « lU On 
tho 19th of ‘'cptamlwr the Magistrate treating 
tho endence gi'cn bv the Sub Inspector aa evid 
ence at a hearing under e 110 fared a further 
date for tho oceusod to produce their endencc 
that tlus proccduro was erroneous it is 
only after an order under s 112 Las been mado 
that proceedings under a 1 10 can take place 
Nor should a magistrate detain a person in eitktody 
under a llO amfrsa h© has the information npon 
winch ho can make nti order under « 1)2 Ai«j 
Fmptrors Pnii/iiMfli 10 A L 
Hyaznovi t 1 sjbsssi I L R 42 All 648 


no 118 and 117- 


Set Sfci riTi roB Good BritA«oi b 

I L R 41 Calc 806 
- of o t 


awfcs/unee of » /o mation receutd vi order vndtr 
a Il2-~Trial of kckmA o« chargu vniltr cl fn) 
lig—l ,,hnct of gtreral repnle—lo 


and (fi of 

adiniuiti Utj la iiroie cnaiifc »ri«n v. 

io i»oit fhorg . der d^{«) IVhero an order 
tinder 11- furainal Procetlare Cod© ■»«»«'» 
doea not clearh disclo e the eubstanco of tho 
information rcccued bj the Magistrate tho pro 
ceedinga cannot )o tegaideil as legal Knpa 
itndhu \nao v I mreror ^1018) 47 1 C 2 
followed To protc a chaise under el (o> to («) 
of s no Cnminat rrocciluro Code ciideiico of 
repute is adm. ible Per Sz&nAGJRi Attah J~ 
Such ©Mlenc© must relate to particular inslsncM 
will h have eonio to i he knowledge of the acpwicnt 
aa 1 must ho spccifio Mrro belief and opinions 
without roferouce to atls and instance* whict 
liavo indiicod Hie wiinc es to form the opinioa 
can bandy be tcg-irled ns o^dwto of jepnlo 
uitiiin tho meaning of e ItT e) 3 Per Moon 
J —Tho cndcncc that is requited is that of wpcc 
tablo penana who ate acquainted snth tb© ac 
cuRcd and JiTO m tho ne.glil oiirhowl and aro 
asraro of the accu'^ a repntstion It rawst U) 
iho general opinion and cot jneiviv tit© icpeti 
tion of what certain persons bav© ssid tothc sut 

i\o«.es To proee a charge untler e! (J) ol s 110 

< nni nal iTocedurc (.<vlc rstlne© of repof© » 


CRIMINAL PROeSDURE CODE (ACT V OF 
1^8}— coni I 

ss 110 llQaaim~co>t} 

uisdmi illc Tiio emdenco must be of dcfiiut© 
acts ami inslancei ^Vherc ft person la Inro 
jOintU under el {f) end any of the other clan es 
» 110 cndctico of repute admitted with repsrd 
to the isUcr cannot bo taken into consideration 
in de«idin 5 tho charge under cl ifi 
Rbotu p Ivl^Q Esirrror (1920) 

I L R 43 Med 456 

a no (b) 117-&c»rily /«r 

behaifovr — riiifciiee/oryenernf wj nte hfdadmit ibU 
tchm fheca^eforiht proHCxiUon rests on a JlO U> 
In 8 nrocccdirg under 8 IJO of the Oxio of Cnmiasl 
Xhrocednte wfiero tins basis of the Court a onier is 
ci {/) of that section tho fict tint tho j<r.oa 
against whom the proceeding is taken is so tlesjir 
at© and «Unt,ermis o? to rciwfcr Ins being at 1 rge 
without seciinty harardoiis to the comraunHt « 
not a fact which under e 47 of tho Code can b© 
prored by cTidrocc of repute Emii-kor 

, iNissp (1918) J L R 40 All 3.2 

Sj 110 117--.8«»rH^ for good l< 

hnnonr-^ont xnqxnrv~f'ialmt>d4 . loje h 

eoneerntil amonrltig to 

other to the luqm^U e <f 

a, fliAsnst the otkn»~£uit >ee Aet {I of um 
a 30 On »n inquiry which was being conduct «l 
aeainst 8i\ jwntla under 8 110 *na 

tf? of tto (M« <•! ibweriim lb« c'>« 

hi tU, W ccutmi. bi-mg tl>«» ‘'i, ‘ 

wto r.'h.’rs Stof 
ri ’ois It "o5 .r.'t 

with lb© other per oas assocnteil with them m 
S .oqu .4 2 / 5 d that these 
li taken into considmtion “‘f"? 

”,denee in the cos© as agunst tho other icnont 
mentioned la them who'© cases were teiOp jmntb 
mouirS mto If not under * 30 of the 
^ct at any rate under r U 7 ( 5 ) of the 

iLn.^ /^ceuure 

M 110 118 367 424-- 
See PiacTici. I L R 40 Calc 376 
— ss 110 118 and 406— \n api'cai 
lies to tho DitrictMagi 8 lT 0 tcngainst onot.br 

under s 118 made in proetedings under s 
an additional Di tnet Magistrate T 
E,„MB I 0,. . Kr.c,W(W^ ^ ^ 

..J llOaadlSO— Pero. 

— 7/jft for axrety Mbtw « 
a wiSi' beeai s© he hod onro b.cn 
3 t ot tho Icnal UkIo llett that 
Mac* trato bad a discretion bo bad noted i 
enable RL1.IU Vitnt I jf 141 

S9 110 and 122 -Vcm/y M g t 

UJano r— 'fKref.e to U aolteul ond rt 

that Ihtj to 1 1 fol trerct^ eontriA on I U H twu. 

© thfraertre nt I irj -Order rejeet g ' 

U 3 fiierol order On o charge tf « 

bruntiff oulliiw rertain If i („n i b 

to ©wwte a per '>”■‘1 recognirai re w. 1 to tun . n 


no ly 

Mvhim t ' 



f roi j 


ntocsT 01 c^s?' 


( 1 0- ) 


CRianVAL PROCEDURE CODE (ACT V OF 

imy^o d 

— ts. no and 122— W 

l«o 5 o5% hi anltT', vutlr ail's ItrctHKlLc 
fr- irc 'csr \Mi i irh wirctiM ncn 
DCrf>l th r « r UIn^^ol^ «■>«:« 'd o» 1b 
*Vtv"p*li ol ti 1 1» f tijtri ihot the Kintii* 

rot JiTJD^ ifiT l•natl|,h I p^em r r/mtrol 
orpf tbp 1U51 1 ^n^ tb l iVit outlaws ttprt alill 

St i.»P- H(U that ih ureii s oRfn i 1 wins 

shotm tf lip tltmt an I ro«ppctsHt th«. 
r(-a<ons pi n wro* n i (iifi > nt tc t\t <)vsltt% 
Ihom to If iirvfi / iLii liATi 1 (1BU) 
I t R H Com 3B& 

— ts 110 123 

r rUi 4 fur gtorf It 

Jtar»<>"r--5rP ity/ur • ltd ! trcrd oi to 

te t It to lAe Siu far ordrtt Undtr 

s. I,”} cl {■’) of the Coiic of ('nminaJ I'iik^Uums tl 
u onlr fiocp -Jin tola lli jroe ■< Imps Icfop- the 
Scsiioni Judiro or the lliyh Court whin *ccut»t} 
h%s not bcffi pren not wbcji it Lm been pren 
Jloi Ian Prrjiol s V »»» Li'f^r i L ! 21 
Calr €2) ref rnid to fxreROR e fUn Ki iuk 
( 1017) I t B 40 All 39 

I ■ ' . . ^ . ■ SfC Pi/y for food It 

Jl<irto"r— \eftre o/ in{invn>><d to t< atcvrdtd 
iS o/ In caws nnder 

%, 110 of tbe C«do of Cnminil lh« 

im^iruoaffient svaeded vt ilefauti ol findio;; 
ae«unt^ ahoull «a « hiIa In Kflple rather ItMH 
ripOCwa It H in ei K ca«<. for the court con 
eeneil to ex rriie it* di cixtion ui decKling wbKit 
cl#»* cl imprji nraent is calldl for PvrraoK * 
Qs'xsisr St rit I L B 42 AU 603 

,.^^i. ..- , ts no and 187 — I rrxtrdirgt rnitr 

4 f/O— potrrr io rtmnnd vnfir » 16T In pro 
w<Iin« under s 110 of tfa« Code ol Crtmioa) 
Ptocctnira (Act \ of UdS| the Kapatratc Las 
00 power to renisnif so a cu e<i pert«ii to cortody 

5 107 ol the Code sppl/i* to procco'lin^ end r 
Ch XI\ and not to tno»e under « UO Amperor 
r Ba ytt 4/ Bom L B 2’ rcferreil to Bt boo 
siBiYA Cl cTTx (JOi-i) I. t B 39 Wad 928 

— ts 110 167,189 65 — Arttriaatutyt 

eu>n of eompl etij tn a parhcvlar </acotljf~~r ndtttt 
intf^eirnl—Velfiliaif in eutloJj utHi 4 new to 
praoeediK/t urdrr t Jiff tlhgol retlho: t tt-arr^ t 
VTufera a C rtnin pemons who had been siTCBle<I 
(under s >4 of tbe Codo of Criioinal PtocJvlun.) 
on Fispicjon of haring bc-n corcerned in o dicoity 
were eonjmitted In the local jail on s >lan‘atrat« • 
warrant I t-Ioro the formal ctMiclnsion of th > 
iBiegtieali n tho mrestigaliag police ofilcer 
Kportcil to the Ifasistrato that Ihire ws* no 
BufCcient evidence upon which to (I ar''B these 
persnns with priiopation in thr dicoity Tfiej 
were not honcrer rcleasi’d bat the J.’s^ Irate 
pa cd an order dirrctin{, tb m to Iv detatiud in 
jail pending tl a re uU ol s poll e inijmiy ui^ 
reference to their IJabilitv to le proceeded ftgsuiat 
under a 110 of the Code oC (tiiriinl Iroccilore 
Tvrclvo days after the pasiiug of this ort’ir mfor 
mstioa was lai I lifore s Jfagiefnife harttig jans- 
flirtmn under f 110 and an order nas duly fran^ 
under S 112 and comnninimtcd to tto pci-^a 
concerned lle^d that tho order for dctcatim ot 
sDch persona alter the poh c ha I nported that 
there was no cndcncc against tbem on ll e spccibo 
charge ol dacoitv was illegal unJe s and until 
tboj were re arrested by the pnlce under s B5 


CRSMtHAL FBOCC0URB CODE (ACT V OF 
I893)-eo II / 

S- 110 107 160 65~<onfd 

Fmjvror Y SlatLi I L R 41 All 4S3 referre 1 
to t MTEKOH I I aiiu I L P 43 AU IBa 

9 110 (c) and 190 (e) — Sce-mtijf^ 

food tthofo r — IJaffisIrote jrorrediri; oii ftt oi n 
k otcMgf tjftel ef—Joinl dinries of 

police report eiitnenn Although s 1 0 (e) of tie 
Code of Criminol Procctlure I6°S applie only to 
olTaim the principle of that clause is nl o appli 
cAbie to casts of mi celbincour character 'Where 
therefort* on Ilic complaint of one J the ^8gIs 
trafo instifuled proceedings under a 110 (c) of 
tho Code ol Cnmmal Procedure 1S9S but in 
tbe course of hi» judgment ob erred that >t wa.» 
impOA-ibla to remove from his mind the imprce 
won which had been produced upon seeing large 
tncta of land completely devastated by tboiaragct 
d cattle And that in addition to the wi(no«>4s 
oxamioed in the cnee is large number of persons 
hod moilo complamta to him regarding the ravages 
of caltfe hell tbat the Ifagiatrato should not 
bivs*) Inovl tbe c*«e pcteonally lltld (ordering « 
icinal)(i) Hint the accused were not Iiiblo to 
be tned yoiutly in a proceeding under e UCV (r) 
nnleoa there wex cridenee ol soraetbing m tlir 
natiiio of eon'pimey or of copeert i« reipvs-t of 
tbe various acts of habitual ttusehief depourd tr> 
by tbe (2) tbat there must bo nn inrraLi 

gaticm ts* to whether ooch of the accused had Ukea 
|>art in tho ranoua acts or othenn«o acted in 
ronecrt /ItlJ furiitr tbat entnea in etaitjcui 
dianea or poheo report* cannot be need without 
V^l eridrnre ol tbe acU alleged Goenaw Abis 
e iviKc £Mr£ii02t i L. 3 1 

■ ■ ss J16 626— drfK«/y for good It- 

hopumr — 7>a«/sr—.lensd»ffion— Powers of Dm 
lesci Jloffi-trak When proceedings nsder s 11 U 
of the 0^ ol Cnmiaal I'rotednre initiated before 
A ila»jttrafc el tbe Brat clois we» translermf 
by tbo High Court to the Cistnct llagistrate with 
sDstmclieas to transfer th m to some o her Magi 
(rate Nibordmat^ to bun competent to try them 
it waa held that the Distcict Ifogietrate had no 
power to Iransle* micb proceeiung* to a Hagislrale 
of tbe weond elaos Ainq Emftrer x jfttnau 
I L B 24 AU ISl <h tiogni bed BnrEPop « 
CoTrwb hurai (1914) 1 L B 87 AU. SO 

f 112— 

Bn e no I I., fi 42 All. 646 

Btt *'xcvnmc Ton Goon Eri/aviouR 

1. D B 41 Calc SC6 

ss lie IIB— Order to ticic eau e 

tents ef if re tnets scope of trgi irr— Prejtdiee 
He enquiry provjt ed by e 11” and 118 pUtho 
Codo of CViniinaf Iroccdare is not stretty fimitcd 
by tbe- terms d thi order drawn up under a JI. 
e&Uing upon the octv ed to show cause why be 
obtittld not e.ccutc a wcnntv tond to beep tUe 
peace ot lor bis pood bebanonr though if tbe 
person eTentually lonril down can show tbat he 
was TO» led or yrejudited by tho terms of fha 
order ho wovdl be entitled to relief Duen 
Lcou. Ke»v>»ri cTr i Ivcldi ilinz* (Ijj..) 

1” C W 331 

- ■ ■ - IS 112 and 167— 5<ein// — Aetna d ” 

y«n«d tf ps p/ 2/ppe rate ID ere a lfagiatr«.tc 
» oa«* amt up by the ppljco or action to lo talcu 
^ lh« hlasi irate nnd c Chspur Mil of iho Cue 

oftnaunaJI ra td an order remtjjdng 

A 



( 1263 ) 


J)K.E8T OF OASlub 


( 1264 ) 


CKmiHM PROCEDUEE CODE (ACT V OF 

1898}— oiUd 

8S 112 ana 167- tntif 


CRIMINAL PROCEDURE CODE (ACT V OF 

lg98)_ onul 


t’le peidoni coDcemed to [Kilice ci«ato<!> nn^t 
» 167 Jtwis/ieM that lua action was nlftw mns 
h vcn if 8 107 applied at all to proceedings und« 
Chapter V III q£ the Code no order could bo jaossed 
under that section until tho Magistrate had te 
conled an ordor undoes 112 kMprmr Brt8wo 
/ / P 6 ilt 232 In tht mailer of pailton of 
Ds <Uit i.ingh I L R ti 1« 45 and A«>r? Fmperor 
X la%mi\ \ai IQ All ! J Kt relortod to 

fHOBRORt R« 18 S IWVR 

I L B 36 AU 262 


^ 8 114- 


6ee Sbodeitv fob Good Dfiutiodr. 

I L R 46 Calc 215 


117- 


?<e 


:!see g UO 


! L R 3? All 80 
X L B 82 AD 642 
L L E 40 AU 272 
I L B 41 Alt 231 
I L R 82 All 642 
See Lboal IvactmotERS ^CT (Will 
OF 1879} s 38 1 L B 40 An 163 
— 83 117 (4) 122 123 (S) S67 424 


e 8 526 


Set bbcOBiTT ros Qood BeHiTiou« 

X L R 37 Calc 91 
I L E 41 Calc SOS 
117 242 — Rand to teep tht 


I tae&^Ewutry sw^eiency cf A Magistrate pro 
oeodiBR under s 117 Cnnunal Irocedur® Code 
{Act V of 1898) as nearly as practicable in the 
^I'vinc way at under a 242 Cnratnal i’rocodtire 
Code must etitc W the accused the particular 
of the matter against them and ask t^m it they 
can show cause why the> should not bo reqoirea 
to esecute bonds //«W that tho question aro 
you willing to etecutf tho bonds reiuirod or do 
jou wish for further inquiry answered by a 
3*atem«nt that the accused would esewite bones 
IS not » sufBcicnt compliance with e 117 Iala 
...rra Asanv . EHr«nor^{ 1910 » 


- s 116— 


S«i 107 
S«s liO 
Sees U2 
S« ISbacticf 


< (1914) 


L R 


- * 119— 

f, « 417 1 U R 33 Mad. 85 

- ss 119 £00 437— So- n<y /«r 


<irge tj Mngi’l ilagtt 

I U crUrxn IreA /- 

* -Utfrprelul a> A 

417 of He Criminal Irocidure fotU IM»« iwwr 

ftx-vh Inquin into the fft» .1“"'?’ _ t m 
-h E^d » y a hubordmatr M R» tml tindira 119 
I lie < ode Tie phrase any aceuwd jsitvie 


- S3 119 200 m~co Ifd 


as used m s 437 w not confined in its ap^cation to 
•\ nersot against whom a compliint has been msua 
undoes 200 of the Code It includes a person p» 
ceeded against under Chapter VIII of the Com 
T he term discharged is not defined m the Code 
and tlicro js no xalid ground for departing i** 
pent of it from tho rule of construction that where 
in a Statute the same word is used in afferent 
flections it ought to bo interpreted in the same 
a nsc throughout unWs tho content in «nT 
euhr section plainly requires tliat it should bo 
undcistood in a diHcrent sense v 

Ul I I a 21 All 107 

r f«o «i ii, I L a 2! All Its md 9««» 
Smprvft r Mona Pona I L P IS Hof CSj 
folloned Qir«a A v Ivtan 3londci J ^ 

n J Cate 6B2 and ^a^aeTayi 
da«kara„U Pdh, t 1 H 0S 
(cllW 7a „ lUB. 


SS 119 and 437— S«eH*-*fy for good be 
ReJeaie or if‘ —CompeUnee^ 


order /.Aher 

who bss been wleawd or discharged unaer 

l„ml} oi •'"""6 *S“.. ml «Ma« 

f/9<W>) 20S aheo p>n 'i R 


J L B 32 AH 642 
25 C W K 383 
17 C W If 331 
X L E 40 Calc 376 


tI900i 20$ iiheo Ii<>* ' P R 

efi’ Mvhamtnnd ^ j„mhnm\di 

//re* I«7a Tay% -t «'««f '' Chtdaml^xel* 
r R tt JIad SS Q'letn Eniprei* T 
£.RSrCak Vayanath 

/«a« i/padof g noperoft 

5 lit SS Cole- 163 Ktng Bmptfof 
r Fmperer i Ia t( ^ 


- sa 118 and 123— S*<> "fy /<» 9owf 

haiiOAr—Impriiontnt if in <f</ao» fof to 


I i2'>— 


See 8 no 


eoiid*ir— I mj^**' 3 *^«''** 'oaj'o . 1 — 

ft^.toey eoisji^ement The impnsonment wl„cb a 
— be ordered to undergo la default of 


24 C W N 141 
I I- R 44 Bom- 385 


lurmshmg‘'8oeunlv for goml behaiioiir 
made to include «olitar> ronGncraeBl 


s 122 — 

See S no 

s 'ii.Ren. »o; 


I L. R 44 Borm t 


foor KriustotR ... 

J 1 E S7 »'« 


See Si b 


Y L R 41 Calc 764 

I li. B 43 '®5 

j I. B 44 Cal® Jl? 

I t R 43 Calc- 1021 

- SneWie^ in Jrtf 


tas to rectnl li naimt jor * fon 

«.c«diog tU rea>ons he sheiiM c«niu. y 



( ) 


Jltf tfV CVSKs 


( I (. ) 


CrtMlNAL PROCEDURE CODE (ACT V OF 
ISSSH-ft- >i 

1.123-f n 

ikr nnl tr^t tl>f<m FI > <i>I I I Ik t 1< ii 
l\ tnncins thtm i !l n tict <1 tin' p«r«oQ 
odcrpJ MiiTtirH nn 1 nil win, *1 <>•' o| iw 

tutiit\ cl c« ntro\ rtin then Fix Hi khii r 
f urtroE (Pio) 14 C W N 709 

t lea- 
ser 100 I L R 34 Bom 326 
s < no I L. R 40 AU 39 

1 L R 42 All 562 
s lls I L R 36 AU. 495 

s 11“ 1 Fit L. J 212 

I L R 37 Bom 178 
‘>»r Str » Rrrt ion ( o ji> Il> ii wioi p 

II L. R 37 Cole 446 

not ap;bcable to proceedmftJ nndet 

Pnnjab Act V ol 1918— 

S»r llr'iTntrTtov <i lUnm « tHrtx 
I IRS (I i sjsn) \<T lOlK 

I L R 1 Lab 614 

— —I - . Unitf tufut t^ket(»rttj 

— ft hj 1/ajf /«/« l9 — 7c# 

.noR# to go •<i(o «i»f (■» o/ (/< <»•« In a pro 
c«<sling untler m tlO anil 118 o( (ho Cnminal 
IVoecdure Co<]( the Jlaptlrale onlcrcd (bo 

«ecu«c6 to be IwunA o\cr for « pnod of thr« 
start and rcfimd tbo ca'C to the S locu Jiidgc 
under el (3) of t 1 3 of the Co<lc TItc latter 
confirmed the order without going into tie nient* 
of the cate lltl'i (hat the wools of cl (3) of 
• U3 of the Criminal Proeed iro Co<le 1833 were 
wide enough lo gito discrclionar> power to (hr 
Session* Judge to deal witU the case on the mente 
Mid pans Kuoh orders aa the circunistancca of the 
ea«« might rrfjuirc pMiEFon r A«m Bau 
< 1911) I L R 3S Bom 271 

e 125— 

see •. 107 23 C W N S58 

1 L P 40 All 143 

S/AIkithaip Iowfboi 

I L R 37 Calc 72 

■ — — — — — — — Sfrurilj lo Itep Ur 

j>fa e — ( Unto of lo I — to tr of 2lagt trnte 
to trn I nrr rf lo ] itl Li dcr * 1 ’ of (he ( oio 
of Criminal ] tkc lun a Uistnct Magr (rate maj 
cancel a l>oiid fur go<Kl Inhaiio r tut he is not 
competent to aend the iiruoii whose 1 ond is so 
cnnccllcsl to jai] hiirshon r Iakiib iv nis 
Kiisv (1311) I L R 33 All 624 

■ ■ — ■ Piiurr / lie I) Inti 

J/oj Irate to cncel n t n nt j ioi I fie Di (net 
Magistrate ha ji n lictiiii iinkrs I ’o (liminal 
Irooedun ( le to cancil a 1 on 1 to keep (be 
(caco on 11 groun 1 tlat rn tfi fid it esexu 
tion shoiiM not line lerii tnlrn I ^ b Sirdir 
\ fnprr f I P 31 ( il / followed MABt 

fowp He I 1/ B 37 Mad 225 

. I ; ; f r«fif n to ta leel 

or hr for nf; — Ij/enl — fteiuioi An applica 
(1 n made t< tht l)i tnct Map trste (i rsnrd 
an erJer f<r f-.ciint\ to keep the |iraco under 
X 1 of the ( 1c of Criminal IVocraurc cannot 
he rtgardi I in tic Kamr light ns an appeal an I 
tie ifogi trite s oiil r th reon would not lie 
viCioted bs tl e fact alo i tl st (I e a{ ) licint I ad 


criminal procedure code (ACT V OF 

1898>-<outi/ 

8 125-'-oi// 

mt liern Ik mi '<emhh that on an a| plication 
f r reel I n >f nn order for scciinlj to keep the 

I Oci Ih High Court shoul l not icfusc to inter 
f It ssfrfy on the ground list the applicant has 

II t Inst ap{linl to the I>i tnct Magistrate under 
I hMPmoR 1 Sits Tsm (1917) 

I L R 39 AU 4S6 
- — {ppeal — Jurisd ction 

V I)i tnct Magi trate takin^ action under s I**! 
of (he ( lie of Criminal Irocelurc cannot treat 
in i|i|lictti n made under that section as an 
ajj il snd roicrxc ll e order of a hr t class Ma^is 
(ra( on the fict If he considers tho order to 
Iks wron„ on the lucrita he can cterci o his rcTi 

loiitl power nn 1 iihmit the recont to the High 
Court lilt the cancellation of lionds contem 
) late I las l.o can nnlv be on the ground that 
(he toiid ate no longer noce oan Bimrsi Das 

r I tBTVB Stsrii (IJl ) I L R 35 AU 103 
— — . Peiisio — Junsihclion 

V l>i tnct MAb' (rate taking action on iin nppli 
inti n mad n tensibl> under a 1_> of the Code 
(f ( nminal IStocciIiirc cannot treat such applies 
(ion as an apwal and retcre the oitlcr of a 
map (rati of the iir t da on tho fact If he 
eon iders tht order to be wrong on tlie inerita 
he can in the exercise of hw reiisional power* 

ulniiit the record to the High Court but the 
canccllatim of lends contimplatcl by s Po 
can only )<c on tic ground that the bonds are 
no longer nece sdr> Botiorei J)(t! \ Parlab Sittgh 

1 I I 3o 4U 203 followed lurzBOBi 
'MiiSKAR I^AL (PIO) I L R 41 All 651 
8 133- 

■ <. — 1 wWie »n/i»n«fe— Ce« 

Urathon of Aan tnvn g Mjary to Mllag friwrfr A 
Tand r being con^lg^lous Tillages of which C lay 
at n lower loci (hun 4 and }i the surplus water 
falling cm i and B used to run off through certain 
naturd channels o\cr the Isnds of ajllage C 
ria inliai itants of P ercctetl a dam to keep the 
water from their lands and fy so doing caused 
tlonling of and damage to the land of 4 and 

2 11(1^ that the area and number of {>er>ons 
aff (ted bj tho action of the inhabilonts of C 
were sufhcient to justifa a magi Irate in treating 
tieir action as a public nui ance an 1 taking steps 
to alate it under a 133 nf tho Code of Cnminal 
1 ruerdure (oirEroR i ItiUROSs Iathar (1912) 

I L R 84 AU 345 


• ■ — ■ — I... J riflirlioH — CJtinnel 

trheh vaj be fijtr/sl/y leetl tj tie pvhUc — itetd 
«er eiltrk Holtr fron oiler fiUU at a higler level 
JTowa Held that n bold which is on a lower 
level than the aljoimiig fields and over which 
the auqlus water <( those adjoinin^ fiolls used 
to fiow into a tank tven if it could l>c described 
as a clannel was not such a channel as had bf>on 
(r could iawfulU be ii ed b\ the publn and action 
eoull not be taken under s 131 of the Code of 
Cnimnai Irocelurc for (he nmOTal rf ana 
obstmction fiom It JIui i Sngly J/ntj -iv/ar 
til neell/\ofej(l!?0C) 100 and / i re JManjia 
S/n Ja irilninrj Falttn gji I L H " 

1SS nietrt I to Fajeror v I/ortwi } athok 
2 I P 31 4U 315 tmd Zoffer Nnirotv I n jvror 
2 L h 3 Crh 1 0 di tmgiii bed Jt 0 (p\( 7 ,j 
ini r 1 iKMJMiw iR aiN (lOU) 

R 36 AU 209 
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CRISHiIAL PROCEDURE CODE (ACT / CD CRIMINAL PROCEDUPD (CODE ACT V OF 
1833)— rrj-,(r/ 1S9 .)— >tl 


S 133 — ronhl 

Claim o/ Tight 2lag * 

traits duty lo decide bona fidc"! of — Jtlagtitralt 
boi rd to refer parties to Cntl Court if each claim 
IS not mere pretence — Steps uheh Vagtslrale may 
tale tf still Ttol instiluted tn Cntl Court vithm 
reasonable time Per SnABTODDiN J (TEirflO> 
J dvbitanl) Sub s (3) of a 133 Cnminol Pro 
cedure Code proTidcs thit no order duly midc 
by a "'lagi trato under tho ection shall be called 
in que tion in any Civil Court From this latter 
provision it is clear that tho pro\ision of s !33 
Criminal Procedure Code eliould be sparuiglv 
used Anj order pas cd under (ho section canpol 
bo questioned in an^ Civil Cnuit It is thereforo 
nece"! arj that if the partj against whom tlic ordei 
IS contemplated to be passed raises a qnostio i that 
tho pathway !■> not a puh'ic proportv in tho ense 
of the provision of tins s'Ktion tho trato 
trying the ca«e Rhoiild be careful not only to decide 
as to wliethe the pathwat in question h itnated 
on a pnvatp and or if it is for publiv « e but he 
ehonlu c\en when the clsim of tin. objection is 
not nbstantiatcd find who her tin clemi is bora 
fide or It IS set up onl to oust the jun ibction of 
the Court If tho Va^stiate linds that tho claim 
which is set up is u mere protence Jo hoiild then 
piocevd to ps a a tmal on’er *.n<l irsKo tho nlc 
issued hi n absolute It howoeer he finds tin 
the claim although not ubst.ntiated is not a 
mere pietonce and is not rai d to ou-tt the juris 
diotiOQ of the Court but that it is rai cd bor4 
fde he should stay his hand and refer tho party to 
Cml Court And if the paitv within a reasonable 
time (Iocs not base recourse to Civil C«urt tho 
Migistrate maj then proceed to make the role 
absolute Mskibur Dey t Bidht Bi 
Sapkcs (1914) 18 C W N X088 

— a 12x1 leope rf — C hiiH 

of right Vogt irate /ojiiJ to <?cferm»»e bona fidcs 
of before appointing j ry — Ca e tn tthich bona 
fide elat/it of right rauM ai a! a appointment of jvr'f 
ashed for — Duty of j ry to hear pmite’i and nidenee 
S 133 Cnniirnl Procedure Cod ccnteini lates 
onI> an enquire as to tho evi tcnce or non cvistcn « 
of the obstniction coTiplsmcd of and not on en 
qu!r\ into a disputed que tion of title and wl cfi. 
a bo d fide claim of pnint»S right is rai cd tho 
Magistrate cannot mskc an order und*r the c 
tion but should lease Iho detewDiiiatjon ol tic 
(jufc tion tn the Civil Court ^hen once a partv 
who rii ed a pruate ri^lit Las asked for a jury 
and hss had the case refenrd to the pir} ilw 
jury are I oimd to Lear tlio parties and anch 
witnesses as they may dc iro to be heard \Vh(n 
a second partv to a pro eedin'» under » I I 
Oimmal 1 roe dure Code tsi es a qiic tion cd 
pniato n ht and in i ts on Insiiij. it Iceiled 
tho Magi trato should look into lie bo id fifes ot 
that claim Icfoio 8il)aiiftm„ tho ca c to a j>ir> 
Mhen. however tin second partv nvi cd (hs 
qiie^lun ol private an 1 si o statrd that if 

it was tlioigiit J roper a jury be appomte*! 

an 1 a jur was nj pointed who on cvidcn olcht 
that inasmuch es a question of titlo was inaolvwl 
the proir'edmg coul I not be proceclcd with and 
the Ma>.i trrte on perusing the niaterjaJ pla ed 
before the jiirv deeidcil tint tl i r attvr was one 
for tl c (.ml Court m<’ ilroppe*! llio prcHeethn'' 
HttJ th. t t 0 Mn"! trntr w s ji ifi 1 in making 


the order pas ud bj him Asi i-'n iii>r\ v Kapui 
Eoesii (1914) 18 C W N 1148 

Jury — lp/7i art coh 

siUed by Jilagistrole n« lo appou Inent of j ry 
In proceedings inslituled under s of (he 

Code of Cimunal Prciceauro at the mitanco o 11 
agnicRt P F applied foi tho eppointiucnt of a 
jnrt which was giantcd Le nonunafed t lo- 
jurors Tlie Magi trato called upon IJ to iioni 
nato two jurors H nommafed (> o jurors snd 
tho Magistrate appointed a foivuan The jurv 
by a niajoritv' made an order a^ain P tl ^1 
that it IS not illegal on the part of a Sfagutrato 
to address any jnquirt to the applicant with a 
new to asccrtainjng the names of lespectatle 
and independent residents of tho neighbourhood 
who would be wilhng to strae on the jury but 
tho Sfagistraic should veo that he docs not appoint 
friends or partisans of the appheant The entenoo 
in such cases is whether the jerson at who e 
instance the proceedings were instituted was 
allowed to cTereise lights not confen-ed upon Jum 
bj Jaw as if be were a party to the litigation 
Upendm Ao/A Ehvttad arjte v hh tuh Lhavd-a 
J hatlacharjee I L P 23 Calc iOP AoiltwA Cron 
dra 8en ' Pam Lai! Hfi !ra I L P JO Calc SS9 
and ihr Imam bda A i \ Qittn Emprus 
lunj Jtef ISOr Cf J Ao rf referred to Tib 

..v.ALl, B !,7Ali.SS 

— — Ptasomhle eppcftu) ity 

to show eaist-Order if can be 
local xnspteUon—yagut 
proceeding under 8 153 Or P C 
instance entirely tz parte and " ('‘® 

other information whereon tho Magi trato las 
taken action before making the conditional ordtr 
IS no evidence e^amat the opposite partv It i* 
eonsequentJv desirable that reasoftaWa opportunity 
should bo given to the oppoato 
cause as contemplated ® ^ \« 

alduce eudenee as prcbcnbcd by s IdT {it »« 
Older under s 133 cannot ovtn by eons^t of 
parties be ba ed upon information gathered at 
\ local enquirv IVhcn in a Frocccdiop un.hr 
8 131 instituted againbt a number of per ons 

It IS allc^ that T nous unlawful ob troctions 
have been canned upon a public way it is es en 
t.,1 lh>t. the oniCT ,ho..ia .lato 
rcLXnl to eocli po'''"' 'I' ^ 

made l>v him which he 13 recjmicd lo 
001033 It 13 allcTOl that .11 the potion. I™*'!' 
re.p00.1l o tor oil the ob.tn.ct.om mcnt.onrf 
Katimolax v Anton 6t«m/ro tl t- t d jr. 
tollo.ed ru Moot-. IitBMAKar r lu-o 
Em-EPOn (lOir) 20 C W H II7I 

Public 1 ii»niire~il e 

gilitj of order jroeeerfing on grourdf 

Ihoxe eel out in the roiice — and relihrg f*’ ■’ j” 

of earr, tog on n trade aril lot h the trade J 

alto referring to goni Ole ful re fei It* aid vot t> 

txvUing facts On the tcmphmt of Ike 

of tho Khnlsa Colltcc sitiiato m tie sulur^s oi 

Anint^ar -v nodee im ler s 133 of 

Cmninal Iroeeduro wns l•sucd against tl o pe 

turners m (ho followin'; term T"* “S 

p,t, hr orr.r.l.M- l.„d etm.n.l I c J 

ru uahrstaj ntti in iUm n d ta< 

Til? IS » nni sure to l»e n i o(t'e.»ur 
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crnnnAL procEoupc conr (ACT v of 

1S3S)— 

S.IC3-0 t' 

H fuliirr* I uU i It i <r. it I Ho 

Kh*l*A t 111 f H r 1 i II t rr t 111 Ij t t1 in 

ro \i-i will 1 1 lit \Mil ft tilii t In 

Th»* ■> 1' r 1 ' n f 1 ro<l i I I r )| I i nt « i 
to t* Tt tl nt ii 1 1 lb ( H r I I < 1 1 € I 
the To lo o u i 1 \ t IT r fr 1 tl ni Ic 

from tlo kiln anl il t ti nt itrr m 

jit^ » Tm I tl! ■» 1 I ’If • II’T’ lik«l\ 
to InM irn iJii 't ill U'O n hr* I it tt 
Ma"! tmto iliriL'niin tl i h » ai r** • I I \ 
hi noiirr r II ri nr fit mill lirt^lol 
tbo yrcftit j lit nr n t to * *\ati m lull rr 
•nv j It ttillin i ra tin f n mil of tlio 

Collf^ on tbf (.'Ttmi I pi' n 1 \ il< vntm 3 for 
the roinj hinint II I that tl nhr itfttatl 
mg on ground not cr \irrl j \ tl * i otire i mat 

w» illrcsl »n I that i omatr it w uni po • I 

on tho |Tr^nt r rd that t! at r m II | it 
dog l\ tic pell ioncr< la't i 1 or tan ci uae 
BiAlana or ana luj ir\ to I il’h // H I tl«t 

•t mml the olji'efion ai* t h male in which 
petiticinera cam 1 n tl cir ocmpfili n of n nil 
tneianuc tnci n t again t t!« n hj tii n it eW 
ml that til was nut \ii!«.Knl t< I nni. tfc t«*‘4s 
withio 111 piraiew <f * It”! o( the <o«'c Vaf* 
i 71' Cr»<fi 07 J r (if) mO) Vr* 
Pit ifo a 7Ac / }tt«» 07 P ll (f r ) I^SS) #nd 

fiAa • > Tt 1 1 pr« » to P I {(r) itJJ) n 

(erred to Ullfrlttr tints (If nfatea to on 
fen ting Elate ot aflair* anl not to (be |ojilihla 
of (iituro If' ill fouLfmM t Tm taons 
I L R 1 Lah 163 
^ I. ■ \Mi n a Magi (rat* 

finds that a rlaim of rijit t u| in anawer to 
k eoodi'ional onl c uiid t t IT^ (iiininal Pro 
ceduroCole h ba««l <n ctil tant al grointh tho 
proper courv* f r I im to follow i to drop the 
procei lings lie ha no 3iin*Jiclion to ilirret the 
partr setting tin the claim to go to tl o Ciril Court 
anthm a *i>cculed tine Ptiht Lal Mujicki 
bcrtMiEo Ksisnas Mitteb 24 C W ^ 247 
— — 1\ here four onlr of 

fixed I irors a] pnintol in n 1 rnceialing tin Iir k l't3 
of tbe C*riminnl Iroeediire toile in pected the 
lo alltv anl made their report m tl i «h nice 
of the oiler juror anl the Ms i (rate acli I 
thereon lUll — Tlattle hgi (rate hojllliaae 

appointed n fre«h jura anl allow 1 th pnered 
mgs to go on with the fre 1 j irv SnianTi I)*sa * 
e NintPtia Ci'vmiba C iosh 24 C W N £28 
_ Crinniiaf Frocaltite 

Code e 133 — Obelrvelwn of Itb j v»ed tj rvhhe — 
Claxn of—rig?t made in good faUh in o»« rr lo 
conditional otd r doct not mat Slogi IraU t jiittidie 
[ton — ilagalrate i/ can c JJotP tiyeelcr t me lo «»/al 
lith claim Ij ein? euil vAen tvcA efuiw not urO 
founded ll 01 gh made in good faith — Ptccecdingt t/ 
can I' contiimid tifen ol'jeclor dace not go lo Ctttl 
Court tcil/in lime alloiccd or Joih litre Ftr 
CORTCM — Mlicn in proceedings under s 13^ 
Cntninal Procedure Code an mg oiil of an alleged 
obstruction of n way uved hj the pullir tic 
Defendant set up a claim of ngl t vhjcl is found 
by the Slagi Irate to Lc rnado m good faitl tit 
Magi (rate a jun diction fa not tl eiely costed 
Per Gnose J — Put if the Magistrate finds that 
there is a rial or auLstantial fjoesfion to lo tried 
out belt ecu the parties he ou^l t In tl c cxcici e 
ofhfsdiserction tostaj bi I amis and lot proceed 


CPni ^AL PROCEDVRE CODE (ACT V OF 
1813) 

s 13 / 

anr furihir after ntiiLi i,. tic coiiditioiii order 
under s HI Prr ‘'Wnrn'iov C J— ThoJIagis 
tratc tf ho docs nut tl ml tl t claim well founded 
(lioncli le ccnsidii* it nii.de m gootl faith may 
in In di ereti n al'ow tl e Drferdant a reasonable 
tin e to AS ert t! e tliim 1 1 a civil rtiit and if 1 e 
dot not go to the Civil Court within ucli time 
Or fkd there tie Mnpi tmte las jtiri diet on to- 
toiitiniic tie jiroeecdm-s under e 113 Cnmiral 
1 roctdiiTO Ccsie i <r Tev o\ J — In the cserci i» 
of his di eretion the 3fngi trate may take the 
eoiir*e indienled above Suh g (e) of lo 
does not howl V cr f ppear to f vvoui auj rcfei-ence 
of laxtie to Civil Conrl Per Picninpsov ard 
NrwioLr JT — The Afaci trate may if he deev 
not tlitni tl c claim Tell founded though he con 
siders it laade in goml faith allow the Defendant 
a rrasonal le time to a sert the claim hv ti civil 
amt per ( no r J — The Slagistmta is entithd 
lo enntioiK (he proctrdjngs where the objector 
shows nothing mere than o mere belief in tie 
tiaim of ri^ht J lit forward Rvm^atabMoitoaij 
t 1 »v KiR 26 C W N 442 

ss 133 1S5 138 and ISS—J m of 

nolietl / Sub rfiti lenof Magafratt—OjUon to appear 
and *hoer roi »e b'for a Second dale ilaai fraf<— - 
fppoiafneif of ll jiT'j — Ter fief eiJmtffed fo ijifi 
dimnoiaX Mnjidnile—liri hdiomn&vh'^irtmoirt 
Mtigitifol lo dull inil lei Ucl ard di po e of eaie 
ASuhdiTi lOtialMgpi trate whowue noticctinder 
A ni Cnmmnl iToeeluie Code calling iifon a 
person to do sometbing nithtn a specified time 
or to appear before another Ifvgj trate to havi 
(ho order tot a hIc is not deprived of bis jnns 
diction but haa power to devl with the loatter 
under a loO (riminal rroccduro Code on re 
reiving the Trrdiet of the jurv appointed by him 
under* 134 Tliewon! Ma^i trate ms 138 (/) 
R-ftrs to the Ma»i trato who i««ued noti 
Ahflvrii MitivLi I liRV-sivi, ruiTty (ID^O) 

I L R 43 Mad. 316 

S5 133 l‘’G 137— 

Sr It BLl 1 tTIlWjV 

I L R 44 Calc fl 

ss IS” lo7— 

iS < Pi BLit Ntisv-irr 

I L r 42 Calc 1«8 •'02 

■ Order inllo t ar^ tnl 

eaee — D fcriaianPon n/l ona fiJev o/ tioini ni of let 
oeee ary W 1 ere enu e i sliow-n B„am t a con< i 
tional onJer under g 13 Criminal I'rocediirc Cotlr 
on order «b olute made wilhout anv cvinenre aa 1 
without a determination of the Lord fJc» of tin 
claim ct Uf 1 iPr n! I tvt Mnspti. r C-’VMrv 
Mohdu. (lOK) 21 C W N 923 

— ■ — ■ ■ Bom fi le rfo n rf ri It 

~Grdtr d ii a j-rrfeedi g tnlh d ctl on to e Id 
Id rjlf IV r*uf Coir/ « il in I n iM t nr if 
do U le e dc vnfloxl e ih e TTe e a clam 
of n^bt raivMl m an wer to a conditional ordtr 
nndcr s 133 was found to be ho o fde and it 
w»« ordered that unle the ; rt\ go- "ht to Cs al 
ll h Ins tl 1 1 in the Clnl Court withm a hinitcd 
time bi loidf again to he oiie« joned hr 
the Ctinipal r ' ll at tl e S a-i ’r* •* 

\ 
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CRIMINAL PROCEDURE CODE (ACT V OP 
1898)-- onlJ 

ss 133 137— T' ; I f 

should not have made the order without taking 
■evidence adduced h\ one side or the other Pi \ry 
LaL AIcLLICK l ''tlEMlHO IsJlISH^O MlTTfcR 

(1919) 23 C W K 774 

JiectnoH of Case o« 

loud enquiry IK the a.* scHce o/^nrfies Where m a 
proceeding under s 133 Criminal Pro edure Cole 
tho Alagi trate after lecording evidence tinder s 
137 went to the spot and held a local inspection 
and decided the cose on tho result thereof making 
the conditional order ab olute UeXd that the 
Magistrate acted illegally and the order made naa 
liable to be Set aside Tho Magi-jtratc teas not 
•entitled to sub titute the evidence leconjed in the 
case by his own evidence IvaiiSvdav Giiosn t 
i?it)DHESstJp Bvvnerjee (1019) 23 C W K 1054 

s 183 138 139 — Obdruehon of a 

I athiL ly— Magistrate s poaer to refer the i taller 
to a jdry — Bona fide cfjim to tne pathuay as priiate 
— ilagislratea dtty to deride In a procmimg 
tinder Chip X. Criminal Procedure Code relating 
to the obstruction of a way it u the duty of the 
^t^gut^ato befoie referring the matter to the jury 
to de ide hitns If whether or not the claim of nght 
to the land in question is made m good faith and 
whether tho pathway h a public one or not and 
it IB only on dceidmz that there is no such claim 
that any matter can be lefcrred to tho jury Da 
lalram Deb v BatsKnab Chara i Deb 10 C If A 
8iS followed D ivRoi ■'U'lDit t (ossai'iDvs 
Mandsl (1910) 14 C W N 544 

— — — — In proceedings under 

a 133 before anv reference can bo made to the 
Jury it IS incnmoent on the Magistrate bimseU to 
investigate any claim for ii;,ht that may beset 
lip and not to leave that question to a Jury appoint 
•td under s 13S 8 heier Iurat \tr t Sueikb 
4mjad Ali 2 Pat L J 67 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898)— 


police foice to protect tho J^ctltlontr3 in their 
lights Hdd thst the Aligistrate gave hiraself 


144 mil the Older was icvisable by tic High 
Couit under art Charter Act 21 C 2 j \ict 
c 104 Their I ordsliips declined to set aside the 
order as the two months durm^ whieli the order 
would remain m force was almost cvpirmg on 
Hie date of hcannp Com da Cdetti t PtPP 
Mal Chetci (1913) I L R 38 Mad 489 

- Scope of S'CltOK — IW 


Older reahtumnj the holjmq of — Doing of a luxtfid 
art on one * on » property ij can le Teslratned under 
Ike ee lion W Jiere the only ground mentioned 
for the Jasue of in order under 144 CritBinal 
Procedure Code restraining the holding, of a rival 
Adf was that the SIa_istratc was siti fied from the 
report of the police that by opening a new /mf at 
only half a mile from the old and long estahluned 
hat the petitioners were abojit to di furbthepubuo 
tranquillity Held that an injunction emnot bo 
issued not to do a lawful act upon a man s own 
property and the order tn the form 
was issued was without jurisdiction Ihat tbe 
boWm, ef «• hat on a insn s own proptrfv is not 
m its If 1 wrongful act and therefore any ulterior 
con equen e which may arise from it esunot give 
rise to any proceediJi« against the own r of fie 
land for committing an act likely to cause a breach 
of the peace unless those ulterior consequenocs 
,n mJt tho bills of (ho i)tocj.«dms« 
as reirirds pre ervstion of public peace i based 
„poi?<ii .pptthooo.on tMt oithet r“"“ 

ofretsoiii So liUly to tomnul breoth of the p. •» 
bi tlioir o»n lots or tbit they ore libel) to uo 
»ron<tiil ecu wluch iiuy oecision 
to eoraioit bttieli of the Pcice KlKBlI, UiS 
SIMU t Im KliO 1 sTPlhO. (m-^ w K S48 


SS 133 435 438 and 439— 

See Pbsctice I L R 48 Calc 534 

83 135 to 137— 

V s 133 I L R 43 Mad 310 

s 138— 

5>'’c 133 ILK 43 Mad 316 

8 144— 

6 107 3 Pat L J 130 243 

s f lEVAr Code (\ct XLV of 1860) 
ss 333 32 ( I L R 40 All 28 
Aft rBOiUBiTony Order 

I L R SS Calc. 876 

— — — - 1 meet lings under 

Adviaabdity of taking ] rocicdings iind r s 144 
Cnmmvl 1 ro cd irc folr lo j re>ent diaturbance 
of peace COM idercd Mvmk < iiandrs CitAXsa 
vtBTl t IreoNatu Kiae (1J12) 

1“ C W K 205 
— — — — — — — — I enewfd orter* uotr 

—Juriiliclion of 2tagi true — Iligl (ourt» pone 
of tnirrffrei er under Chart r let ( / { *3 i et 
< 104) IH IS Mhtrc a trncwid oriUr p#“iicd 
under a 144 Criminal 1 rocc<lurc Cede did not 
slate that tbtro was ntim a tcinpomrj cinergtncy 
and a continuing cr cm ini, in uO i ncs of Ibi 


Siiece «iK orders pro 

pnely ly High Court of 

WeJa after exT>ralton of tuo 

tjatc hould not by succcasivo orders under s 141 

Sminal Irocedure Code cstend ihi period of two 

Lnthertoonbo'ltJ''' W -I th' ~t™ 

S7o .o^Xh '.ho".4h {!oo^ . 'tUo 

nn^let under B 144 Criminal Procedure C^e 
aftre^he expiration of two months ^ 

of the ordei B.suishcr f«»KFVvsn^. e 
raaoR (lOK) 20 C W n roo 

- C ircuiiisitniees ju ofy 
ingtle e^rtt c of jun licUon b/ J/o?- ‘^7"' 

n«f Potriurr Code [Art 1 of 189S) * 

him' ! Magi Irate exrrcuing jxrndie. 

r,o»_/fru».o« ty Hijl Court after 

Uoiioetl fronid.te If order ^.c on under 

a 144 Criminnn rocidim Code 
. n the ur.cmy r f t) e ea e an 1 the more » 
of thv 3tnf.i trail that 1 c roni-dcrcd dinger to 
lo imminent w not uflKUiit to ki'C •j*"’ 
diction if tic fnci* wt out b •>"” V'"" i,An 
nail, then was no urgent necc itv fir action 
IH-IJIB taken In this ca e the Hi^h 7"^ 
i idc Hk ortkr although two 
from the date thereof tins, Kun 

1 1-. i'll K 
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P!ri*Troi rm** 
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CRIMIhAL PROCEDURE CODE (ACT V OF 

1893) _,o H ^ 

— I 144 " 

llJJnj f , ,ot k I 

eji^mrfn/n Jilt J i I f r / I t I ui dtr 
t t lon \ Mhci Iratr It cmiovritil t pa nn 
cnkr under • 144 ( rin m 1 1 rnee lute ( de | to 
hibitinp tlie hoi hnj. <f n ri\ ! lot on tie Mine 
diT« «ith the old 111 AMitt ( r the di nlrdi 
en<e of riicl an ctxler thi M pi trair {.mnletl 
Mneti t fir j ro utiiu fer an « (Tenet nndtr 
a, !>• Indi nlenaWode and tl i-ion Jiidpt 
trvi ketl It n the tiound tint the t rder under 
a 144 Crimin 1 IfKfdiire Code un die;,#! 
Hflt tiitt the nlerindtr 144 ( nn intI 1 ro 
eetlure (ode n* ilhpti and tic c i )• r of lh« 
fV I n« Jiid,.c ntokinp tl aanrlmn li uld Ir 
aet a 1 Ic and the aniRti n re toretl \i fm itA 
Nath Ui « it r I iKit it Ilia ■'imh (i ns) 

23 C W N 141 

— — ■ — C I I J riiftilHtr 

Corfe(4el J p/;t5t) /4/«/finj«ot i a J/oji 
trait to flop Jim itT i a iio-j'itlo mo In 6re«ef 
c/ Ik prat — J/oji tr I 4 jifMtf f/io to •Bltr/tTt 
tr»M « tnulunli 8 flrfiHiHi Iroiion a/ nakf jroiirl/-~ 
i'rop'rtatiri /or ifayirrlat trhnlhrtt Id/lilcoil 
r/ bnarh of p aff \ eertim wu/ie i/« t ( a mount 
appointed aa ^ hinnii tr tie leader of prajer* 
a tertain leron with wlorn tie tontn^ition 
cot di tail Tied Tie jieotle tlurefort refu ed 
to read tieir iraicm nUh i ini and the matter 
went 10 far •» to ntce* italc polite mterfeitnee 
Ultimatilf procectlin'*! under a 144 (iiminal 
1 raceiliircCode wcredmnnui andtho Mifci Imte 
acd ortitrt fori il Imp, r®"! I*" of ^either poiti 
to read pmyers in the aaid mo quo // // that 
the order was a mitconcoireil one Unless th« 
mnUedt was displaced m due coursa of law po 
one I vl a rj^l t to interfere «ith tlit man-igemtnt 
of the trust propertj H the effect of the Older 
of the ^la I trato was that Do Mahorrcdin would 
be allowed to Mjr his prayer in the mostine tho 
order was not ju tified under s 144 Crioiinal 
Irocelurc (ode Siieli an order is not proper 
anl justified by the law Tlie proper course for 
the "Mapntrate is to find outwhich pirly is wrong 
anl if I o finds one party interfering imnecfasanly 
with the es rc o of tie legal powers of lie other 
party he ought to bin 1 Icwii that party restraining 
them from committing anr act wlich may lead 
to a breach of the pence Haji Alp Isutn. » 
MlnsiiiBihkatal 20 C W it 904 

irrpe of-~Jari>dirl>oo 

cf Maj ilrnl to preJ ibil hoUhtij of hit on €>»r 
turn land aid e> i dnj olltr llan flit day on whtth 
oli hat KM h Id — Ft parte cider propritl j of 
paismy — kpetdj rfis/ios I of oljclion to orrfrr 
71 eetsarj The petitioners started a new Idl on 
their own property within a certain locality where 
costed an old h I belonging to the Opposite lartt 
I ut on a da\ different from that on which tie old 
hat was hcl I The Magistrate acting on a police 
report male an order rrohiliting any person 
from g mg to buy or sell m tl e sud jhce Th< 
Ictitionors shifted tleir hot to another place and 
tho Ma„istrate ogam made a similar order JUld 
that eicr^ peraot is ordinarily rntitled to 
exercisa all ri hts of owiicrsliip <ii Us own jro 
pertv and tl e | olding of a /«(( on one a | roperty 
IS not in Itself a wrongful oft Tic Cnminal 
Court a incs jun dicticn to inieifeie with lie 
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lawful c\crri<e of a persiii ri„l t to ownership 
when such txcrci e m its tilicrioi consequences- 
and leing directed jrimonly ni’ainst tho lawful 
ejerci e f anclher persons right of ownership 
Is likely to ran c a Irfocli of tho peace That 
ilia much as the letitioners claimed exclu lec 
pose nil cf the land on winch they wanted to 
hold (le hdt and intended to hold it on a da\ 
other than the d-i\ on which the 7 of of the Opposite 
1 art\ as enibled tl e Ala^i trato had no jun diction 
(o make an i ider m tho form in W’hieh it was 
made prohibiting the pelitioncts frera holding, 
tlicir hat any day of the week and on crery place 
Within a large area Binwibi Lal Riii r Fbonib 
Kbisdna 26 C W 17 663 

ss 144 and 145— Di p«(e rtgardtnj 

10 i( iton of iMjHoioWe proptrlj — tzUnf of Din 
tnel V<ry« Irate » joirir to tnUrfire uilh order of 
^uhordmatf Magt Irate Cl (f) of s 144 of tl o 
<nmmal Procedure (ode contemplates only a 
chanpeinlbo nstuu cf the order made not a 
change m the party against whom it is made 
\ihere therefore m a proceeding under s 144 
the first court made nn order ab elute again t 
the second psrty end tho District Mamstntt 
acting under cl (4) of that section (ancellcd th 
first Court s order and substituted an order uf 
I IS own forbidding flic first ^toni cuttin" 
the crop in dispute hell tint the District Msgis 
trntes onlcr was wjthout jurisdiction TVbere it 
IS clear from a perusal of the police report that 
the claim of the diiturber of the peace is a mero 
pretence a Atagi tmle is justified m acting under 
a 144 In such rircumstnnces the party entitled 
to posMC Sion should not be bare cd by proeetd 
ings under s Uo GiSFATSiNOHt las KI^c 
CsiFtnor 3 Fat L I 23’' 

s 145— 

Yee 8 10“ I L R 34 All 449 
I L R 3Q AU 143 
5ee 8 ID 5 Tat L 7 135 

Sn e o22 18 C W N 1088 

Set DlSPtTt COACEBXlNC Laxd 

I L R 37 Calc 285 
I L R 38 Calc 24 8^9 
I L R 40 Calc 9B2 
I L.R 46 Calc 1C.6 
I L R 39 Calc ISO 
St* CoiAKNsitM or l\riA Act 1915 
1P7 1 Fat L J 3C6 

Hint Cuirx JiBi nicTiON oi 

I L R 48 Calc 522 
5 e Li iTvTios Act (1\ or U08) s "s 
AFT 4 I L R ’S Mad 4'’2 

^ee SiciBiTX FOR Goon Bedaijocp 

Ccmpromise of cprccetdirgcrder — 

tS^rt of \Ahere m a proceeding under a 14 
the paitics cociprrini cd ard filed a pctiticn cf 
compromi c and tie trying Msgetrate made an 
order to tho following cl ect The parties eem 
prcmi ed ami fled a petition of ccmpicmuc Ac 
cording to its tcirus (be lanes will be m tho per 
Sion of both aides as stated m the petition Held 
that tho Older did rrate aa an order under 

el (6) ole 14^ I r el |^) of r 145. 



( 1^75 ) 


DICE'S! or C\SFS 


( 1276 ) 


-CBIMINAL PIlOCSDtl^E CODE (ACT V OF 

s 145-0 '1 

That as both p rtiea came to Court and alxoued 
that no dispute liVclj to cau c j. brcaeh of the 
peace e\i ted inasmuch as they had eoinpioiuis^ 
the Magi trate was precluded, from pa sing an 
order undei cl (fi) Ihat the existence of this 
ordei did not bir a sub equent proceeding under 
8 145 on a fr^ab dispute bkely to cause a bieach 
of the peace arising between the parties Saouo 
B iswts V JltBAjuD An Biswts (1910) 

15 C W N 568 

Ad]5Urnment—r/-op»rly ©/— iritwe* 

aes processes o c«/orffl atUndancf of uAe» may be 
Ttfatfd A Magigtrate actin^ under s 145 of the 
-Criminal Brocedure Code thould take all the 
evidence that i produced before him on the day 
•originally fixed by him for the disposal of the 
proceeding and unless he considers it nctcs^aiy 
for good reason to require further cvi lenti should 
■de ido then and there if he can which of the 
parties waa m actual posse sion Wheie the 
■JUgisti tte on the application of one of the parties 
on the date originally fixed for the disposal of the 
proceeding und« r 8 14j granted an sdjoiirament 
and isand aummoas on witncs es named by the 
psrtj some of whom did not appear on the ad 
]Ourned date and some of those p e<icnt were not 
rxainined by the party willing them and the 
Magistrate on the application^of the parly i sued 
fre h summons and wainiits for tt e arrest of the 
absent witneasos again adjourning the hearing 
and none of these witne ses appeared on the date 
BO fixed and the psrtj applied for fre h adjourn 
ment and tiie issue of ireah proecssea Held that 
bavino regard to the previous conduct of the party 
-concerned and also to the circumstance that the 
witnesses mentioned could not be found the iUgis 
trate acted tightly in refusing to issue fresh pro 
cess //«(<! further that the Magistrate should 
not have „ranted any adjournment after tl e date 
orioiually lixcd for the disposal of the proceedmg 
as m the pres at case no adequate reason appears 
to exist for granting such adjournment Habi 
PADA Mavdal t> Sanyasi Chara'i Biswas (1912) 

17 C W K 144 

— Failure to fl/p written sistements la 

tini“ — OniMJvon to adduce evidence on dale fixed — 
Ifiyisfrole t/ moy jws* final order uilhout ffranhity 
lane Where the parties to a proceeding under 
B 145 Ciiminal Proi-eJure Code did not blc their 
■written tatement or ai luce esidencc thougli 
more than two months had ixpircd from the 
dale the pro ceding was dni>’n up hut applied 
for tune to file the written sUteincnts IJtll 
that the Magistrate did not act vithoiit jun die 
tun in refusing to grant tin* anl in attaching 
the disputeil land under b 140 Criminal Irocc 
dure Cjdc on the failure of the j attics to adduce 
evidence SAeii/t Mninnr If a JlatialM J2 
C II \ dj ting 11 hed Bejoa '5fAViii0 

CnoUDIIlKa t CllASDBA NaTH t nVCKEBBlTra 

fiym 14 C W N rp 

ProceeduiBs al*cr final order — ilagu 

trn if mny tale procerfiijt hj vny of ez cution 
of tie fnnl order* in jrorcdaj vnd r — Dhnt 
Mf s—I of re pi It ny jmrtj tn po C'^wn — Leyility 
After paAsing final order de Utmg a party to a 
proe vding under a. 145 ( nm nal 1 r iceiluro Code 
■to ho in ins.so ion tho Jlng! trati has id juris 
■ueti fi to take any j ro< cedin''* In the nature of 
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execution of that order Where after the Magis 
trate in a proceidmg under s 14o CnmiDsl l^o- 
cedure Code had declared the first and third 
parties to be in po essiou of the property m dis 
l»nte the police gave formal possession to those 
parties by plantmg bamboos but disputes still 
not ceasing the Magistrate held a local enquiry 
and again declared the possession of the first and 
thud parties and a further inquiry was held to 
determine whether the nroperty of which posses 
eion had been declared was identical with the enb 
ject of the proceeding nnder s 145 Criminal Pro 
cedure Code Held that all the proceedings 
after the final order pa sed bj the Magistrate in 
the proceeding under s 145 Criminal Procedure 
Code were ultra vires There is no specific provi 
Bion >n the Code authorising a Afagi trate to take 
proceedings m the nature of execution after pass 
in^. orders. iinJcr s I4o Ii.pjiAa I OAffxnrA 
UararN Poa i Ki hoki Lti, Poa Chowducbt 
(1909) 14 C W N 78 

Xitle p'ool of — Eitdcncc EviJmta 

of title M admissible in an inquiry under s. I4o 
ofth Code of Ciimml Procedure (Act \ of 1803) 
to coahle the Court to decide the question of ac 
tudlpos'e ion but pioof of tilh is not proof of 
actual possesion, lAxiOAMi Pajitb isaratity 
Vayamm t Puj,ni.aprF \EyE4TA ain Peddy 
( 1910) I L R 84 Mad 188 

— p iblic claiams casement if oasr be 

par y— /o a pToccvlin j miifcr the ieclion—Vcclnr 
iiirj the public to be xit portwsioii effect of —Joint 
po session . — O«sf<no of Jvri diction of the Vojn 
trate — Piyhl of the puUte fo he in ^eusion for 
one day m lAe year to perforni puji wofm of— 

Eo ement — Coisfrucfiie coiidificwal poMMeion— 
Prore^iny rot directed to the decision of the abeolule 
tonfiniuna jawscsiiow of eilk r part/ ultra airea 
If the public are declared unler e 145 O nunal 
Pxoced ire (We to be in poss aion of any pieto 
of land then both parties to the di pute ore in 
cloded JQ that term and the possession therefore 
IS joint po esMon and the jurisdiction of the 
Court under e Uo Crmunal Pro cduro Code is 
ousted Wicre one of the pirties to a proceeding 
under 8 14j Criminal Pro c luie Code represent 
lug th< public claimed only tie n„ht to worship 
on the disfuted land on one day m the ■vear and 
the n„ht to lusko due ami proper pieparations for 
the holdm., of that avorship by erecting huts /or 
the purpose of hoi Img puja JJeU the right of 
such party to bo m pos ession for on daj in the 
year or to take such iteps as are iletcs-arv to pre 
jwrc lor the puja la in the nature of an cascaicnt 
nnd not in the nature of possession Irocccding* 
under e 14o Criminal Pro cduro CoJe ore entirely 
without juri diction unless they are directed to tha 
decision of the absolute contmuinu possession of 
either party until thej arc ousted b' tho ord r of 
thaOailCourt ‘Ma'sik C nAVUKA Cuakbavabti t 
Pkeo Nath la.UAii (1012) 17 C W N 205 

— Dupiit J land— Path 

srwva therttnt — rosscssion, of dupuffd hi 1 1 found 
tmthonefn ly— Order dirertiay pathicnj* to remain 
intort oni rtinaiaJer of dispute t land la remain in 

posnessum of tuteea-ful party— Junsdietion la snai‘ 

•uel ord r Where in » proceeding under a 145 
Lnininal 1 tocetluro Code the SfaeLstrate fitina 
that the duputed Uud In l>o«e«>on of Ibo 
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(■O'. Q 1 parlv but dirc-tol that two path«3\a on 
It di putol hnl e'louIJ r mam iiitnM aul onK 
t( c rrmaind-'T of tic di pnloJ Uni ahuul I R'luain 
in pos*c«jou of the eecoal \ irt\ lltll that 
there u rothm; m s. 145 Cr inin&l 1 to cluio 
Cilc ulueh Ctves a trate i>ower to paaait 

order of tliiskinl Xmt MoitiS Oho«h t Stnar 

Cinxim* ( ito 11 (ion) 17 C W N 793 

JufI hfIlOH o/ JJ /S 

Co r1 tj d 'll IN ftr. ion » Ih onltri j^ttstd uulrr 
4 //J— > 139 in am i? of iiwU olkrrirt c eomer 
I U tnoir! dj — J i / 9 eonp'trrl — .S Ho 
Criminal 1 rot lure Co>lr — D ^eelne jrfJiniiBary 
orf r *f}( t o/ Itl Ul 11> and U6 Crrm» 
nal Proeolurc Cj'fe dkal nitli ifwwdmfra which 
an* not criminal or (iiiutire but pruhihitue and 
vr}i<*re cauw* la »hown tliQ local ma^i tm v has 
unfett red di cn. ion to a t uri ler them There 
fire from th** u*. of tli worl otberui o m 
a 436 a {Mirer m the Sc siona Jud^o and the D.a 
In t Ma.*! trato to interfere with such orders can 
n t bo inferred wU n tlicj are crprc^aly ferhiJdon 
1)1 n. 43 j to call for rocortl StfutUer The 
nrirdt >a s 4.<3 the rc o d of winch baa called 
for b; itsrlf are not limned to cases wHcr« the 
Itigh Court acts sue tnoiu The luttOTj of the 
law reUtin:; to tui>eniitendin o and rctHion b^ 
Iho Hvl* Crurt renew cd. An omiann to set 
{ irth 10 a 1 rebnunsn order under a l4s Criminal 
Iroccdun Cod tlo grourids of a Magistrates 
opioj in do Dol afTvet tl e {unadictioii of the 3tagia 
tratc. hhorh 3la7/>infl Sirlor \ \a ir 3/afomr<f 
J L 7i C It 1i <li«oii«*ed an 1 7if«wfmani<i 
iyytr T Amy r i; r&r / / / o Vif Cl 
di tin"!!! Ii L The c entul i.qn ite to sne a 
ila 1 irate jiirHlution under s 14 Criiuintl I^ro 
eeluro Ci>'l \* that ho nil t b° atiilicd from 
inforinatK 0 <f om xort that a diinte (\i«ti 
bkely to cau n b ei h of th pea o con ertun" 
land Of wit r or th bounlsriex the eof m hia 
uriMli tiun Onim he II fo aiti bed hii jurH iMion 
IS compl te and his aiibi j(i lit a tion iniiHt bo 
con id red in rchtion to jrjccdure not jurisdie 
tioii. l^M*i Kirrrv V Uiistai titwt 1 a?a \iLi 
V ua or ( iUiss.K\i, (iq\31 

I Ii R 36 Mid Z 75 

0 1 »• of 3 taj » 

lra(c h jne rfftcl Ij p c»«»ip/ui an i>] fioin re 
enUj nu/ii fed rfeoJofriyi if ft yut-fiiwi of 
jtrKletion Ih omis ion of the 3Ia>!i tratc m 
msking an or hr tmiir a. 14u Criminal lioccdure 
Cole togiveiff ttothej auoiption an ing from 
tho entries in a recently pul I shed record of rights 
13 njt a question going to the jurisiictnn of the 
Hsgi Viatc anl tho Court cannot inlerf re 

cn tint gnunJ Ciuxtasiosi Ji'ts i Jicasnatu 
PAH i'tcJc l>vs (1014) 19 C W N 123 

— — — ■ ' ' R nt coffee/ oa of dtr 

pule rcyanfmj I Itr' n faff tajlar nil p.rnidar 
~—Dc u on m tie of icxtt of lenaxli — Prod tee rtnl 
nppfieaf ifity of section to The dis] iited land in 
Tcapwt of which 1 roi-cc lines under a I4.i f nmi 
nal 1 foccduro Code ivero instituted con isted of 
scTcral {lots all hell by tenants on a jearlv rent 
ol halt the proluee Iho partic to t!i« proceed 
mgs were the fifAcri/fir and the pu/ni/a the 
dispute beta ecu whom was as to the rij,lt to collect 
rent It appeared that as regards some of tho 
I tola there was a di pule as to what tenants were 
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in I •■.•ft* I n Ifell thit as rcganls the jilota 
al nit will h there wn n li putc ns to the tenants 
Ml po s in the M j,i trato should not hare 
luale ail} irdcr in tho absence of tenants who 
tni ht be sir} arriou Ir prejudiced bs an order in 
fas our of one or othei of tho parties to the proceed 
me //«// (as to the argun e it that 8 14v fVimi 
ii il I roe dure C rale < oul I not refer to a half share 
1 f the proibicc) that it was true that if it was a 
(]ue tion cf diiulmg a hitherto undivided share 
the ►eetion imtht not apjU but m the present 
(10 tl e Mction appbed as it was a question of 
rint ond it so happened that tho rent was half 
(lie afuK* < { (he proilnec but there was no quea 
(ion if shares as between the two parties to the 
proecedwig Ifari Dss bASisvTA e Abdcl Jfor 
(Eto Mbiticiv (Ittlo) 19 C W K 959 

I efiiiat of process 

«;»/itt « ./«««— Finaf order leithoul pirisJicUon 
Uliere in a proceeding under a. l4o Criminal 
1 rocc lure Cwle tho j ctitioner appbed for snramona 
against a witnes a 9iib Icsjiector of Police and 
(lie Stacistrnte nia Ic an order tlint tho bub Ins 
|oelor was to appear with his diarie but on 
the (bite on wlmh the case was to be heard the 
witiiC'S did not aj piar aod on the p litioner again 
epilving for eummons a_amst him tlio Magistrate 
rejesled the application n marling (hat the appli 
cation was sixadois and ultimate!} passed the 
fioal order under r 1 1 (^riuunal 1 roccduro Code 
full that (he Older under a 14./ Criminal Pro- 
(cduro Code was made without jurisdiction. 
Caijopp! ITovrui ai t i'lMisni Howladas 
(191-) IS C W R 94 

. So I ri«mi>iali«n oj 

teilness O' eilltr ttic P > al order on doivincntary 
etilento dtilinj Inci ti t n y »is jrciiou lo dale 
d proendinf — J/oyifmfea tluhj un f r ef (^)— 
juriidic/iun In ft pro eedin under Uo C^imi 
pal Proceduro Cede no witnes was examined 
on cit r side but tho Maui trate liiidcd the ca e 
pn tlic docununts filed btfore Inni the latest of 
those docuiuents dating bad to ab ut ten jears 
before tho da to of tho proceeding It ajj eared 
that one of the parties was jre vnt in Court but 
was not exanuned Hell taat tie Magi trate 
sraa bound to take such fuiti er ev idencc as be 
came neeessar} after n con. ideration of the docn 
meats and the Gruil order was without jin. lie 
lion Cl {!) of a 14g clearly j roiide that the 
(lagi trail shall not excrcue his junsdjction unler 
the section unless and until ho has auflicicnteyi 
jince before him Jernss ‘.ingm t Rom \\ nAiJi 
fetsTcii (1914) 18 C W N ■‘09 

- .... - Onle under «rc/<aa 

contrary (o Irertr of Cnil Coart The {etitiimers. 
the M ond j artv to the J roceeding und r e. 14S 
Oimioal Iro edure Code obtained a derToe 
ogainst one of tho first party and anotW perxon 
who wxre entitled to an undinded one f.mrlh s}>nre 
m the projierlv in di pute Tbs share w as aold In 
execution of tho decree and j urchase 1 v ll c de- 
cree holders the petitioner, who obta'ned deli 
yerj of poises.ioa through the Court. The Magis- 
trate finding that tho petitioncra were never In 
wetoal possession of the properlv ant the crop 
sraa grown bv lie first p^rty made an onler fn 
faroor of tho latter IIcH that the order was 
liable to be set a id \Trt, TTimu r t|W. 
CHAEAi CuoNuPin (101b) 80 C W H 796 
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s 14S— 

. - , — f/ jmttif* 

—Sith $ -t (I) — n ronijfiil nn I /orfi/N i! jn. «rMi»N 
— Diyjvij UniL >ml tinitlion o/ Uiintoi i/ify — 
Parly tf Jaie hit nolite of lie jrofMfinij fo 

be concern I in lie tiff ut \\ Jirre m n profmlin 
under « H ( ninmal I roeMnre ( fwle it aftjtrnml 
that one of the i'orti<'« within two month from 
Iho comnionecinrnl of the j'roceedinj. (btninct) 
•auction from tht Mimieipahtj anil frorceihil to 
dijj ft lank, on the land m di jnite to tin rxrlu nn 
of another jxrta who waa then found to I m 
po session Ilfll that it was fornbl and wr nj* 
fid <h po c nn nuhm the nuamna of auh 
a 4 cl (/) nf s U i //ell further that under 
the lull i cuih 1 uhn^ in Art Aan AoMtitt \ 
Itfiil JuHar / / I uOfo/r 1,'i » t r< 
ll A 717 ft pArt\ niav he addeil prmdetl he 
was coniemeil on malU in the dispute whi h 
was the (oundati m < f the proc»cdiii„ nnd tin r 
IS no neee sitj fnr a fre h iroeeihn^ lutth r 
if a pirl\ H adde I hrfi re the inipiira ftejm then 
IS no irre^uhnti That whether >r m t there 
Wfts then nn aiinhenion of n hreftth of the 
peace Js ft matter eminently for the earrei « of 
tbo MftRistrate li rretinn Vor a (wr fn to le 
eoncentel in n Inputc ntatinc to land u is not 
ncce sary to lie a tiulh present near the land 
or to have had noti i if the fir<«ee<hns when 
atsrted MsvMntJU Nath ('nmnut i f tvoa 
Ottv Go a\iv {inih) 20 C W W 0*^ 

- - - Joint title to /in/ 

efjeet of on the apphealilil'j of lie teclioa The 
mere fact that there mas bo a joint title to the 
land woult nut present the application of a 14 • 
Criminal Praedurc Coile /a (inM Atinmrr ■ 

V t/ofiriA ( hanilrn \(ihn 17 C 11 A 01/ fol 

lowed UaijaatK MsrwAm v W 8 Streft 
(19K) 20 C N 518 

' ' - — Order uilhout reconlmo 

oral eiilenee on either tide iVhero a Magistrate 
made on order under a l4o Criminal Procedure 
Code without giving either part) on opportunity 
of adducing oral evidence as to po se ion I/tll 
that the order was liable to be set aside Sskiia 
Y un Alt t Aliiad; Hayi (1917) 

21 C W N 92S 
- — . - - Procee Uufft if can b 

had alter order tinder lOi CriMinfll Proerfare 
Code-^ iriihclion There wouH ho no want of 
jurisdiction on the part of a. Slasi Irate to con 
tinue pro ee lings under B 14 j Criminal Procedure 
Code after has ing made an order under s 107 
Criminal 1 roceduro Code NAsraoDnns Sapkab 

V GoFUnrpniN ‘Mauimetj (1010) 

dl C W N 160 
— ■ — ■ ■ „ Gotcriim nl of Into 

Act 1015 $ 107 — Ordrrunftra 115 by a l/offi* 
irate dulj cmpoicenl fo act under CTapter XJJ~— 
^eowioft — Juri'hefion of High Court Where 
proceedings arc in intention in form nnd m fact 
proceedings under Chapter "MI of the Code of 
Criminal iroccdurc and arc taken hy a Ma is 
trotc duly empowered to act under that chapter 
the High Court Ms no power to Ecnd for tl c record 
of those proceedings either uudci tl c Code of 
Criminal Iroccdurc^or under the GascrntnCBt of 
India Act ion There is no practical diSerengo 
between s 107 of the Govemtoent of India Act 


I 145- 


I 


IIH 1 Allis iLitfth (liartir \i t J/ in_fai iSiaj^ 
s /UM larhl I // 51 Ml Ij" Malaroi 
Ttirari y /f«r f / iron J ni / I / 'G Alt Hi 
Srtyr/i \ ZJlJS.,,,;; / / It 76 vfW <*J7 

/till in s«»o/i \ /allfo \\ngh 4 Alt I J VI Ilur 
lra»il\ / indirtnj Ml 11 N lOOS j SG'I 

I iltfo I at h SiJiijS s I '} ^ Mtin A igh * it 

I J - I and IfiiMinmi/ SM/r»iion Khan % 
t iilmo / I I 'I Ml lUI rnferred lo \afh 
I imy / mr-eror thr ugh 1 uran 3(af /o All I J 
0 And in rr Mafhi Mnl J I I '^i 1« HI' 
disltn^ui hed / (inn r/ur ir SiJi< 7 * ' Ani7t*p«ifr 
I I atm J J 3Vj di nfeit from ^fATCK 
I IlSftl ‘'CSflH n fAtsiit 

I L r 39 AU 612 

- Mogi Irate e refufil to 

lair i/oeumeiiliry eriltiiet vlrn fiiinernl rnlil* 
flnmrtl on len r. «n f a III mn I if v ot rial me 
oulttti, ,n troerhr — frror of hr and yifjm nt 
—/ptriftrener of II tl lourl Uhtfc the dispute 
WAS regar hiu the niiiieral ri hts in a certain area 
lietweentheWes i»n 1 r tin /wfni 'ira ami the 
lariilnlur* anl the Msgi trate deelmisl t 
aeeei t i r ennsi 1 r d a umentars es iJcnce on either 
aide llell r-fr ( lilTTt ANP J icinni' oy JJ 
(T»|M>N J ronirii) that whether or not it i 
IKi^ d 1 t« decide the niie tion of set iisf P«. e^i ui 
im the mstcTials before lim it i for the Msgiitrati 
to decide and where he wn* found it pos iWe t 
dotile that fjuestiou there bi ^**"‘*J 
lanf> •« proc‘chin in M>«il 

«ml the High tourt will not interfere if 
trate committed an ern r of law or of JiiJmcnt 

StJ.iiw Mpsou 1 1 ^ a^C W N 4^9 

- <i|jpj frnifid irv order of 
thr iMsfiBce of one pnrfij ird/o dnoliec 
1 ‘roefcshitgs under a Ifj CVi-nmal 
tmlc ww drown up in respect <f 
mi es eon istmg of o dnhn o hotef and « {*■ i 
and the Magi trato made his final onler with rpg*r 
to the first two Sub cqucntly the oini mn m 
re»i>ect of the pn\j being brought to hw notice 
h) one of the jarties the Magistrate dethred that ^ 
ports « ixn es ion of it without an> . » 

olhcrpsrtj Held that the nrdir shou 1 not ha'c 
been modi without licanug the 
MtTXDAK Pitt i Rmrsu ah R iku^ y/N 652 

lUet/er 1° 

a y»nt foWiny »rpnro/c jwrfion e>J vl Kh m f V 
eoSi CO owA r-~ntee»>Hj for enrnry ento p^ e.o« 

— KrtijioH by Ihgh tourt J/''i 

plftinant petiiioner filed an that 

; 14, Cnmmal rroccduro Code ftlle^W 

sho hsd hten m posstssion of her 

since his death and that certain rci nosepa 

her husband s property Lad forcibly *8 P 

Sion of It and that she feared for ter de f W 

Mogwtrato after n siunmarj enquiry i 

to Iho oppoitc poity calling ' ,L *ct«al 

fhcir vrnlteii stafeincnfs with lepan) to tn 

Fossesaion of the land In the 0 “ 

they clsured to to entitje 1 to IJ e land ‘ 

Alfc^g that Ahl M had 

allecmg that the 11 ata was joint 

eiainmed and stated that she Xd not 

Sion of the land for many 3 care but 

know •whether there had been 0 U> partition bu 
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CRiaiBAL PROCEDURE CODE (ACT V OF 
1898)— fon/rf 

1. 145 — con/ff 

t'-At the t-ATioui ]ou\t ownm L&d held 8et;>ant« 
portions o! the joint bolding tor thcmeetrcs e*cb 
one being m actual poaoeasion of ft definite portion 
The Jlagutrate thereon, without any further 
enquiry dismissed the application hofdliig that 
a. 145 Cnminal Procedure Code was not tppl* 
eabie to disputes forpossessionof jorntland lltU 
tha 8. 14o Cnminal Procedure Code was appli 
csb e to a case where the dispute is betwea co 
sharers each claiming to be in tyossession of the 
disputed land to the exclusion of the others and 
that the Masutrate should bare Inquired and 
decided whether or not the applicant had been 
recently in aetnal possession Huiammet Maui:* 
r MasEa'T Snoo I L R 2 Tab. OT2 

■ — - • Coiernment o/ /nrfia 

A<l 191S • tOt — Onfcf u»id»r • US ol tSe Coda 
o{ Criniral Procedurt made by a Ifo^ulrale duly 
ti^pomud lo atl • nder Chapler A// of tkt Cod* 
— rmsioii — Juri diction 55 hen proce^ings are 
in intention in form and m fact proceedings under 
chap \n of the Code ol Criminal Procedure and 
are tahen hr a magutrate dulv empowered to act 
under that chapter the High Court has no power 
to send for the record of those proceedinga, cither 
under the Code of Cnminal Procedure or under the 
Goremaeat ol India Act 1915 itotuUhou Stnyh 
V Jaun i L R is ill Cl"* followed It is 
liowarer erm to a party in auch a case to satisfy 
th'* Ifigh ^urt that property of w^ch he » en 
titled to possession has been dealt with by an 
order whien hat no legal authority at all and be 
mar do to by an atfidarit or la anr other rebabta 
manner and therebr inrohe the eupenntending 
power of the Court Scwdss Nato v BaBAMa 
liAtB (1918) 1 t S 40 AU 364 

— ' . ^ymboheol possession 

tnlu of and hote for a dtUrntruny factor— jfajt* 
Irat t duly lo dutde actual possession vhtrt con 
stdertAJe lime hai tlapttd unce deliiery of cymMt 
col possession The second party’s case waa that 
they purchased the disputed property at a tale id 
execution of a money decree against one >• and 
his sons while the first patty alleged that the pro 
petty belonged to the whole body ol vilUgera 
whose possession continued eren alter the dehsety 
oi ajunbolicsl possession which took place io June 
1915 up to November 1010 when the proceedings 
were started. Util that the value of the deUyeiy 
ol symbolical possession was little as against parties 
who act up an independent title and even as against 
K and his descendants Its value aa a piece of evi 
dence must vary inversely with the time that hae 
elapsed amce the date of the decree and the deUvery 
of posses ion thercusder and it was incumbent on 
the Sfagistrate to consider the question of actual 
possession at the date of the proceedings on the 
evid nee adduce on that point before he could 
mak a final order Hazani Khab v Isaras 
Chavdba PAt CaAODHUur (1917) 

22 C W K 479 

Cinl Court decree 

ayatmt third partiu v-Aen and Aote far htndinp on 
the Crmxnal Court in tfeeidin;; lAe gaeition of aelual 
possession 5Vbera in a proceeding under a )46 
Criminal Procedure Code it appeared that the 
first party previously brought a amt for rent 
against aome persons not parties to the proceeding 
and Iiureha fd the di pnt<*d ptopertj at the aalc 


CRIJIIHAL PROCEDURE CODE (ACT V OP 
1898)— coufrf 
t 145 — cortid 

in execution of an ex parte decree obtained therein 
and was put into possession without the knowledge 
of the second party and the Hagistrate found 
t^t the rent suit was not a bond fide one brought 
by the landlord egeiost tenants in possession and 
declared the eeconcl party to be m possession of 
the disputed land Reid that m the circum 
stances ol the case the order of the Slagistrate 
was not enoneous and was not liable to be set 
aside Per Wauislzt J —That a previous order 
of the CiTil Court relating to the property in dis 
pute mav throw light upon the matter hut the 
endentiary value to be attached to such a piece 
of evidence muit depend upon the particular cir 
cumstancca of the individual case Per Snixisui. 
UcDA J — That decrees of Court ao far aa third 
parties are concerned may have diSerent values 
in different cases. VlThere for instance there has 
been a real contest between tbe parties to a suit 
amd upon an adjudication regarding title or pos 
acssion a party haa been awarded » decree and 
has been put in possession in execution of such 
a decree it may not be enough for a party claim 
log adversely to such a decree to show that he 
was not a party to it Casea of money decrees 
foDowed by sale of properties would stand on a 
different moting In those eases the ssle m 
execution only passes the right title and intnesfe 
of the pdgment debtor Consequently there is 
no ad|oaicatioQ regarding his title to the property 
except where an attachment gives nse to a claim 
and there is an adjudication on auch claim or 
where tbe delivery of possession leads to an m 
Tcetigation under 0 XaI tt 97 to 100 Criminal 
!^oc«dute Code In estimating the value of deli 
very of possession against third parties it is also 
material to see w^t is the tine nature of the 
posaesaion said to have b^en delivered Atnu 
CnawoEA ManoAi^ i SactATn Lais (1919) 

23 C W N 882 
— ■ Order declaring one 
party lo be m poesMiion of property so tAs joint 
poasefSion of both partiee VThere it was found 
that the eecond party was in possession of the 
disputed land on behalf of the first party as also 

00 behalf of himseU both parties being members 

of the same family and the Sfagistrate declared 
tbe second party to he in possession of the dis 
puted land Held that the order was without 
jurisdiction Tarwjan Bib* ▼ Aearnuddi Bepari 
g <7 H A followed Krsr IIowdai v Haji 
BaOT. Mowdai. (1919) 21 C W N 1051 

1 - - — — Omission to odd proper 

parties— ^wrtsjicfion of Biyh Court — Ocveninient 
of India del ISIS * 107 — Difference of opinion 
tn a Diiwional BencA — Opinion of Senior Judge 
vhtn orevaiTs — Befler Patent s dfl — Criminal 
Prweedare Code (Act 7 of 1698) ti i‘>9 439 
Where In a proceeding under s 145 Cr F C. 
the Petitioner apphed to the hlagiitrate to b« 
made a party on tbe ground that she was in pos 
aeasion of a portion ol the disputed land on which 
her dwelling house stood and part ol which she 
eultivatcd but the Magistrate rejected the apph 
cation Bekf per NrwBorui 7 — That the omis 
aion to join a party in a proceeding under a. 14.> 

Cr P C. IS not an error of junsdiction and thern 
was CO irregularity in the case resulting in such 
prejt^ice as would justify the interference of tho 
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CRIMINAL PROCEDURE CODE (ACT V OP 
1898)— (^ntd 
— s 145— 

High Coart Per SnAUso. Mcda y— That 
there Trero rcajon*blo proonds In the ca^e for tbo 
apprehension that the action taken hy the 
trato resulted In a serious failure of justice TtWeh 
justified the inter/erenca of tho High Court trhica 
was not eonfinwl to questions of juri diction alone. 
There being this difference tho opinion of the 
senior Juclgo prerstied. Mornssr Beirair r Mm 
JAS BanoAii 21 C W K 97 

- - — LifrliKood 0/ Irenrh *>J 

(he peace lasw o/ jurwdielion under We eecfion — 
Correct eprci/fcnfion of ewi/cc/ mailer of d» pale 
in proettdxng neee$iary IVhere in his order direct 
ing the l«3ue of a proceeding under a, 145 Or P 
C., the Magistrate was of opinion that Chero tr** 
no likelihood of n breach of tho peace bnt a* tho 
dispute was one relating to pos'csslon a 145 
Cr P 0. was applicable 7/eW — That the Xfagis 

Irate acted wilhont jurisdiction Inasmuch as tho 
basis of fuTisdictlon in cases of tbls character is 
the likelihood of a breach of the pea^'C Ab once 
of A clear speciGealion of tho subject msller of 
dispute In tne proceeding drawn up la a ecnona 
defect StBN’AnitxMcKneftJEE c Satisr CitAV 
BRA OooSAB 24 C W N 621 

— — Er mrle order^Wttllen 
rrfurn of «<riie« hy W< p on— •IfftdauJ prornijy eer 
lice i/ neccuary— Jffcoafion of non-eemet of noli« 
of ordn undsr <1 (J) of e ^lS—^ppUeal^on for 
rehearing rejutal of 6y ifej«fraf<— VayMfrolea 
duty— Courl power of to order rehearing 
Where in a proceeding under s U5 Cr P C. 
th“ first partp haring been absent though there 
was a written return of sercico on them by the 
peoa the Slagutrato passed an order to larour 
of the s-eond partp upon taking eridenee of that 
party and subsequently on the first party having 
bled an appheation to the llacislrate for rehear 
ing of the case oa tho aUcgalion of non service 
of thenotice of the order \inder cL (fj a. 145 tbo 
Jilagjstrnto refused the said application on tho 
ground that the case could not he rcTired and 
thereupon tho first party moved tho High Court 
Held — T^t the Magistrate should not have rejected 
the application for reopening of the ea e without 
satisfying himself about tho truth or ofbetwi e of 
the allegation of the first party as to the notice 
not having been serred and in these circoma 
taooes tho High Court directed that the matter 
b© reheated by the Magistrate Kau Cr. Ivawu 
c AUDUi, Lascab 24 0 W M 902 

- — Prt~*f dtagunriere JJ5 

reluluiy to dispule eonetrnxng lie on tree* sfondmy 
on the landj of a part wheiher iciWont jansdichon 
--Lac uhelher comet fcilAin dedmtion of fa”” 
under a J45 Trees may come within the defim 
tion of land in s 145 Cr P a as being proaueo 
of land but lac which Js not a part of the tree 

self but 13 a parasitic growth on the tree is not 
** crop or a produce of land Froeeeaioga 
held under s 145 Cr P 0. m respect of lac are 
therefore without jurisdiction The definition of 
laud as inoludiog crops or the jawdiieo 
IS for the purpose of s 145 only and there is no 
such de^ition in connection with s. 147 Ait 
MoiuantfAn JIoynAi. t FAKramni Mr^sm 

24 C W N 1039 
- — Wronjjfal and JontUe 
poftersion meantng of Dnder *ub e 4 ol 


CWHINAL PROCEDDKE CODE (ACT V OF 
189S)— 


- «. US-so'Hd 


t 145 Criminal Procedure Code dispo esion 
may bo wrongful and yet not forcible A Qis 
possession otherwise than In due coor*e of law i* 
sTOogful It Is not neee-}ary_^ that actual force 
or Tiolenco should have been used to some person 
Of pemoni before a dispossession can be said to 
bo forcible MTien tho dijpossession w efiected 
by a show of criminal force sufficient to intnnidato 
iho 0 in possession and to deter them from resls 
tanco ft IS forcible within tho meaning of the section- 
Sms-raSn-n-Bnoonof A H..vrY ^ 

— Effect of i«6 » (IH 

Djig of vartu to eatufg 2tag Uroh lu 
fence of htelihood of bre^ of ^«e Ihe c^t 
of anb a (5) to s 145 Cnmmal Procedure Code 
is that unlcos a party i* la » pwition t^^ow to 
tho Xfajis rate that there is no likelihood of a 
breach of tho peace the Magist^rate s ofder unier 

fluba (0 stand? The mere abseaco of » fiadm, 

of the' Ma"istnkte that thcro is likehhood of a 
breach of the peace where there are 
by Ibe partlrt to tho coatrair does not go to the 
toot of tho Msgistratos jurisdiction. 

&AS. BUATTAllUBrEE C 

- Jltfcrtnee to orhifrufioa 

Where in a proceeding 

8 145 the without taking nay 

,Ie»™ .nd M O W S 1007 

(• JvARlalODDl CaoWKlOA* *-0 V 


- Dupufe regardino « - 

to l.p . 1». 1. » '‘■“I y,!. Code ol 

jeot ol .eoa Where m a proceed 

CTTroro. Proeedore d.re«ea tb" 

ins under s lAO tu® ° - wall which 

tc^d patty to leave an opening the 

ha was building for the purpo e 
first party to tap a tree _ ^ ^ u. XUnroIi Tne 
was without jonsdiction S16 

Kiso Empebob 3 ^ 


mstort of miea minu— order codown vih 

aton of minM and of mtea flond 5^ 
dity of— whether ord r „ wholly 

diice of land has been removed ^ jard 

uncoimectea with and dissociated to 

in dispute a the C^o ef CntrunaJ 

deal with It under s 145 ("I ol the the 

procedure IS'tS In a -yaonstrate made 

poagesjon of a mica mipe ‘ . .(jj possession 

» order with regard not only to me 



( 12S5 ) 
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CUnuWL PROCEDURE CODE (ACT V OP 

189SH<c.«r, 

■ I.145-(r xM 

oj th? mine< b-it ^1*0 ttuIi rff.ir\ to the posses 
aon o{ certain r-i i »-bi h had been taken oat of 
th» mines and s re-i in a f.Ot!ovrn beloncjne to 
s person ui cc>nn“cted it** the perties and tb*ie 
dispnto in ft rilhge o her than that in whiett tho 
mine m dispute was situate HelJ that the order 
with re^td to the posse ion of the mien in the 
codotrn was bid and mu t I* set aside but that 
the order bems dimWe the porton regardia:* 
po ses ion of th mines iroufj be miintained 
br^Dti: lau, r Jnari L-tu. 2 Fat L 3 637 
■ — /)iU^atioi <ij duties to 

cr’ifraors bj Majislrn t tyil dily o/— j msdiftion 
10 i o/ d It M IS A ''(icistrato has 
nojififcliotion cr^a with the consent of the parties 
to make over an en'piirv under s Ito of the Cole 
of Cnminal ProcMure 1803 to any other person 
Sab f {/) of s Ha makes it clear that tho ection 
eon emplates onlv an enquiry bv the person 
lire ted bv the ^ct to hold it and bj no one else 
is I4a read as a whole does not piro the person 
ehirged with holding tho enquiry und r that 
8 tion the nitht or power to delegate the duties 
■which hftTo been ve tod la him to any other person 
to hold an enquiry or to as ertam the facts which 
the law requires tho >U»iitrate to do himself 
It lift question of jarisdietioa whether a person 
hit power to delegate his dotics or not A per on 
who has no power to deleifate hts duties to ano 
th»r acts fa excess of ]uri"iiction by delegating 
his powers to another Hs nocL Haotc t d ittsn 
Atar Hessarv 2 Fat L J 86 

I — ' I -I —I CanetllaUon by Dk$ 

inti JtayutraU of an orisr of ht •pttdtoutor passed 
under tub* {1) of * hither mtra yirea— 

Revinaa Ueld that a Magistrate has jansdiction 
to cancel an order piesed under sub s (1) of a 
145 Criminal Frocedote Code and to stay pro 
eeedmgs if he becomes satisfied whaterer the 
source of information may be that the state of 
things does not esst which alone ■would give btnt 
junsdi tion to proceed with the enquiry The 
High Court cannot inteilere in such cases as the 
Magistrate has sot acted without lonsdictiou 
ilantndra Chandra Jfandy y Boroda Aonia 
Choiairy(T L B 30Cai II2) followed Sawtoch 
S mos V Pau Sivob I Xi R 2 Lab 394 

The absence ol a likeli 

hood of a breach of the peace deprives a Magia 
trato of Jurisdiction Pasicx Lal Hobs t Jaoa 
BA wnntr Pot (19'’0) 25 C W N 5^4 

AVhere in a proceeding 

nnders 14o it appeared that a proper appreciatim 
of the oral evidence wis impossiblo in the absence 
of an important document Zfrf J that the Mo^s 
tralo was wrong to refuse to grant an adjourn 
ment for the production thereof EisWAWBaAR 
Toy BASUiA V AinsuDDi^ Taltjkdab 

25 f? W V 602 
— — ■ - ■ — AVhero is a case under 

the section the parties amicably mode a reference 
of tbcir dispute to 5 arbitrators and the ^isg|g 
trate made his final order on an award pthi 
by 4 although both parties contested tho validity 
I/e!d that a reference fs not contemplated fa » 
proceeding under this section wluch directs the 
Alagi tmte himself to decide tho question of actual 
possession thought if both parties had a eepted 


CRIMINAL PROCEDURE CODE (ACT V OP 
18S8)— eon d 
S 145—eontd 

the award he could have proceeded under ulj s o 
jAMCwinas Kijriwala i Ham. man Bakst ALae 
WARi 25 C W K 719 

Heir* cf judgment debt 

ort rematmiig in poistssion noiwilhelaniing dtUvery 
of possession fo auction purchaser by Ciitl Coirt— 
Such potteuion of heirs adterse to auction purchaser 
and fit to be vp-htld under the section — <Su6 s 4— 
Disposs sston of auction purchaser after Maery of 
actual possession by Court In ex cution of a 
decree against the predecessor of the first party 
possession was given to the auction purchaser 
the aecond party of a tank on tho 17th Sovembet 
IdtS dnnog the lifetime of the judgment debtor 
smd of u residential house on the I6th Maq 1920 
after his death On the 2‘’nd January lO**! pro 
ceediogs under s 14S were taken in respect of the 
tank and the hou.e It was found that notwith 
atanding the delivery of possession by the Court 
the first party who were the heirs and repres n 
tatives of the original Judgment debtor continued 
all along to bo m possession up to the date of the 
proceedings Held that the possession of the 
first party from the date of the death ol the jodg 
meat debtor to the date of the proceedmg woe 
adverse to the second parly and in that view 
the order in favour of the iceond party in respect 
of the tank should be set aside That hanog 
regard to the fact that the case of the second 
party was that actual possession was gives to 
them of the houso on the I6th May 1030 and having 
regard to the finding that the fi»t party was in 
possession up to tha date of the proceeding it 
was clear that between the delivery of possession 
and the institution of the proceedings there was 
dispossession of the second party and the order 
in their favour m respect of the house was also 
liable to be set aside Seahabaj Manbal v 
Bhajobasi Nath 25 C W N "43 

■ Colfecftoa of offerings at 

a Karbala uh»ther proereifinjs vnth regard to are 
sncompelent — Coiinsef of to be heard A dis 

put« with respect to the collection of offenn^s at 
a Karbala cannot be the subject matter of a pro 
cecdings under s 145 of the Code of Cnmmal 
Procedure 1893 Tho rvords hear the parties 
m e 145 (4) mean hear the ovidenoo of the parties 
and arguments of Counsel or Pleaders appearing 
on their behalf or arguments addressed by them 
solve and. if the 'Magi trate refu es to hear 
orgamenta he is not complying with the provi ions 
of the law which are imperative GntXAu Sib 
TAIN X MCSSAUMAT KjINIZ KnATTOV 

5 Fat L 3 246 


- FwjMjion pirrn iiaJer 


decree of Cml Court uhtlAer bars proeteiings- 
Code of Civil Proetdire {4c< V of JOOS) 0 XSl 
IT 35 and 6 THiere po es ion of immovable 
property has been delivered to an auction pur 
chaser under 0 XXI r 3d of the Code of Ovil 
Procedure 190S a Mam trate acts without juns- 
diction in proceeding under s 145 of tho Code of 
Criminal ftoecdure 1S9S and m makmg an order 
a<»tast the auction purchS'Cr under that section 
The posseoMon which is delivered to an avc* on 
mrehawr und r 0 XM r 3d js actual posses 
Bion and not svmbobcal formal pos ession as under 
r 3C of that Bbhabi Gm r Ravi Bar 

5 Pat L. 3 104 


A 
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CRIMINAL PROCEDTOE CODE (AC?r V OF 
1893)— conJi 
■ s 148— 

by a Criminal Court ua3er s 140 Criminal Proco 
dure Code the plaintiil was found to bare beld 
eiclusire and undisturbed possession of tho. aflor 
for eleven years prior to attachment Iltld that 
in the circumstances of tho caso such possession 
was evidenco of a right to possess and unless a 
better title or antecedent possession was proved 
by the defendants tho plaintiH would bo entitled 
to be maintained in possession against all but the 
true owner Ana L-htind Oaila v ^aneAiram 
I L B 26 Cole 579 » c. 3 C IT A 668 doubled 
and distinguished TFwe v IruruniMa hhatan 
L P 7 j A 73 and Sitndar v Partafi L Ji 16 
I A 1^6 referred to Tho rule laid down in the 
former case presupposes facts to which the pro 
visions of B 9 Specihe Relief Act apply SnrASiA 
CnaniK Pat v StmYA Katta \cnvnTA (1910) 

13 C W N 103 


, — Order under effect on 

posiesiion — 5u«f 6y one parly njainsl (he oiler for 
dadnration if ht> — Specife Belief Ael (f of 1377) 
8 1* Whereina proceeding undera 14 j Criminal 
Procedure Code between the plamtifl and the 
defendants the Magi trato being unable to decide 
which party was in possession paa cd on order 
under a 140 of the Code and appointed the Col 
lector aa Beceiyer to take possession of the land — 
Seld that the plaintiff was justified m institut 
ing a fiuit for declaration of title against the do 
fendants and was not bound to ask for recovery of 
posseasion of tho land Tho suit was therefore not 
bad under B 42 of tho Specific Belief Act Aoui 
MSTRATOB QeNBRAL OF CEVOAL t BnAQWAN 

Cbavsba Rat CuAtroRT (1911) 

15 C W K 758 


, Atlachmenl order under 

e lid wflhout ;urMcIie/wn— Etadsnee omwiion 
to tale uihen amounU to leant of junsdulion— 
JurtsdteUon Where in a proceeding under e 
145 Cnmmal Procedure Code tho Magistrate 
without taking any evidence or making any local 
enquiry made an order attaching the land in di 
pute under s 146 Cnmmal Procedure Code Held 
that the order oi the Blagi trate was incompetent 
and without jurisdiction as tho Magistrate did 
not make the slightest effort to satisfy bim'wlf 
as to the/aclam of possession Sheikh Manear Ah 
V dlatiuUah 120 W N 896 relied upon Bejoy 
Jiladhah Chaudhvrif V Chandra l\ath Chuelerbnlly 
UC W N 80 referred to Sheo Balab Rai v 
Bhagwat Pakday (1912 ) 16 C W N 1053 

Lmtiahon — Attach 

menl under s 146 of the Crmtnnl Procedure (Act 
T of 189S) — Limitation Act (XF of 1877) Sch 
II Art 14^ or 144— Arts 47 and 120 appheamiti/ 
of Where a property was attached under s 146 
of the Criminal Procedure Code on the 7th March 
1899 and it remained under attachment till the 
26th February 1903 when on the application of 
the purchaser of the holding of the opponent of 
the plaintiff in the prooeedmgs under s 14« who 
had been put m symbolical possession by the Civil 
Court the Magistrate put him m possession of the 
same and the plaintiff on^he 2Sth February 1906 
instituted a suit to recover possession HHd 
that the limitation appbcable would be that pro 
videdbyArt 142 or Art 144 of Sch IIoftheLimi 
tation Act and the suit was not time barred 
Goawami Banchor v <Sr» Gndhariji I L B 20 


CRianNAL PROCEDURE CODE (ACT V OF 
1898)— 


I 148— fore/i 


An 120 followed Pajah of T enlafayiri v Itala 
pallt Stihiiah I L B % Had 410 dissented 
from isiSABALLi SnEisa t Adebtodi SIIA^A 
(1012) 16 C W K 1073 

Suit to determme nghts 

of parties to order under penod of limitation for 

buit if lies ogamst Msgistrate BBOJEacEA 

KisnoBE Pov (^Bowdobt t Sabojxm Bat 
(1016) 20 C W N 481 

- iS«c/ion ichen to le 

opp/ieJ— Order made in disregard of deeiston under 
8 42 of Survey Act [\ ofW5)B S and entry in 
record of nghU—Beiection of mafenal endenee on 
trrontout grounds — Order made leithout jurisdiction 
or after gross and mnlenal irregulanties prejudicing 
parly Where in a proceeding under s I4y 
Cnminal Procedure Code the tiring Magistrate 
will out giving effect to an order made imdcr 
a 41 of llioSuncy Act and the entJ^ 
of nghta m accordance with the order 
the Wuted land which Tcroamed °P. 

ii,; t,mS Ih. p.. oot ■Ii'P''*" 
it undtt > HO Cnmiotl rro«ed»re 
tl„l .It oritt ti.d.r . HO 

SJbi oub. ... 

p;r.b?i,rAniTs,.|^-^ 

decision under s 41 el lue oun j ^ 

....bit... ...d. b,. £».J 

Allaciment u/en lobe 

OTJ.-/i»p<rabH 

m.rf «... HO 

dut. Cod. . M.g..tr.t. .. “‘fj “ 

order of attachment only when he « 
satisfy himself as to which of the ^ 

sr rr”a I r ‘T ho^c™^^'! 

Court set aside the order under s Jlagis 

Procedure Code on the ground that the 
trate did not give to the case *^®V.,biKA ^ATH. 
aideratior which the law 

Rot t MouiTi WazroAiu w flio 


55 146 148 — 

iSce AttacumfIiT 1 L P ^0 Calc 

s, H8 196 5S5 So9 S« 

447 454 5S2— 

^mJuPT BlOHTOFTEIALBy^ 
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DIGEST OF OASIS 


( 1 W )| 


CRIMINAL PROCEDURE CODE (ACT V OF 

180S)— li 

• - ■ ■ ■ 85 146 439 — Deftct in form of 

trri «n order— JvnsJitiion — PcMeion Where In 
proceediups under Cliapter \II of the Code of 
Lniciiisl liocednre the initial order was defectirs 
in that it did not set forth the grounds for tho 
Macutrate being satisped of the existence of a dis 
putc liiel^ to cause a breach of the r>eace but on 
the ether hand both parties were fully cog&iunt 
of the xnstter m dispute and there was in fact 
daoc r of a breach of the peace the High Court 
declined in rcTi ion to interfere with the hfagis 
trate a order Gaxoa Saea\ *'e.ou t BnaowaT 
Pes id (leOO) I L. R C2 AU 132 

8 14-— 

S € Dispute coxceexisq Ei«EME^ 

1 L P S9 Calc SCO 
I — ■ . — Ordtr of Pcltetta remote 

a lundh throun aero » a pyre — Con/’icl teiircen 
order* of Cnil and Crtminol Court* A Magistrate 
is not authorised to carry out an order under a 147 
Cnininal Procedure Code ey an order directing 
the nmoTal of a lundA — through the agency of the 

r lice Patupalt \elk Cost r \ando Lot Bote 
C K \ Cl Lefil Cfandra Neeyi v Torres 
PfTtad Gap a d C TT ^ dJ5 distinguished 
SIOHC^ Daruts Pcbi o Knonaoao EKax 
(leW) I L R 3G Calc 923 

14 C W N 179 
- - - ■ Bupute coreerntny the rtoht 

to Oft at pujOTt and not the rtjhl of ate of land— 
Ea m nil B 147 of the Cruntnal Procedure 
Cedo is not limited in its terms to easements but 
relates to soy dispute concerning the right of o e 
of land or water A dispute concerning merely 
the nght to act as pujart in a temple and not the 
right of Qso of the land on which it stands is not 
within the scope of e 147 of the Code Eader 
D'ltehov Eader S(ilc}a Boutkan I L P 29 itad 
23i not followed. OuiPisi Ghossl t Lsl Be 
luci Das (1910} I L. R 37 Calc. 578 

Jurisdiction — Jumdtclton to 

pais ord r under e 147 on a proceediny tinder « 
J^3 No order can be passed under e 147 
Criminal Fro edure Code on a proceeding taben 
under a 133 Abdui. P as»aw hUa x Sat an Au 
(1910) 15 C W N 667 

Ferry ditpute as to 

possession of — Dispute ref rred to arbtiralton pending 
proceedings— Proceeding tlaj d— Failure of arbUrn 
(ton — lietnal of proceediay tiilhoul fresh proceeding 
-Jurisdiction Where proceedmss which were 
started m respect of a disputed ferry ui September 
1903 were stayed owing to the dispute having been 
referred to the Commissioner ol the Division for 
arbitration but the arbitration having failed tlie 
hlaqistrate on 24th May 1010 purported to revive 
the proceedings and called upon the parties to 
appear with evidence on 19th June 1910 —Held 
that tlic Slagutrate acted without jurudiction in 
reviving the proceeding merely because the arbi 
tration proved ineSectual without being satisfied 
that there were at the time sufficient grounds or 
proceedmg under the section and witbont drawing 
up fresh proceeduigs for that purpose Fresh pro 
ccedines should if nece sary be drawn np on the 
basu of present circumstances and not on what 
em ted m. 1903 and it should not be assumed 
that the causes which existed in 1908 or I'KIO atill 
continue to exist W hen the dispute was referred 


CRIiUNAL PROCEDURE CODE (ACT V OF 
1898)— foiiW 
8 147-<orc?7 

to arbitration the trying Magistrate recorded an 
Older further proceedings ate nnneceseaiy and 
they are therefore stayed ‘ Held that the order 
was in terms one under s 145(d) Cnninal Proce 
dure Code end directly it was pas ed the Jlagis 
trate ceased to hare jun diction notwithstanding 
that by mistale he omitted to withdraw an order 
of attachment previously pa sed by him Bala 
KASDA Snicit t Paueshwas Senoh (1910) 

16 C W N 271 
I ■■ Hupuie ahovt right to 

eolteei tolas from hit tf come* mthin the eeclion A 
dispute relating to a right to collect tolas from a hit 
IS a dispute concerning the nght ol u e of land 
within the meanmg of a 147 Criminal Procedure 
"Code The words concerning the nght of use of 
any land or water in a 147 Cnminsl Procedure 
Code which have been auhstituted in the present 
Code in place of the words the nght to do any 
thing m or upon tangible immovable property 
in the corresponding section of the Code of 
1682 are of wider and more general application 
than the words concerning land or water in 
a 145 Crimmel Procedure Code Sakat CnispKA 
Madae 1 Mabasae Mdixice (1916) 

21 C W N 439 

- - - Eight of vst of any land 

or tcaler—Sojnt poiitnt rtoht claimed by each s^rty 
and denied by the other— Jlogislrate * duty— /nfen 
tionefihe Legitlalure S 147 of theCode of Cnzni 
nal Ptoceedore IS not well or artistically drafted 
tTben a dispute exists concemiDg the nght of 
use of any land or water each side claima some 
positive nght the exi tenee of which the other 
aide denies and the positive right claimed on 
either side involves the negative right of prevent 
mg the other party from exercising the right 
wbichSho claims The Magistrate has to deal 
with the oppo mg nghta which cannot both exut 
at the same time But the Legislature cannot 
bavo intended that the section should be one 
aided m its operation or that the party which 
comes on the record as the first patty should 
bare any advantage over the second partv 
Tbe Magistrate must have power tn mahe an 
order whichever party establ^hes its nght In 
the clause if It appears to him that such nght 
exists the words such right must be under 
stood as meaning such nght as is claimed bv 
either party t\hen the Magistrate had found 
that one of the parties has the right which be 
claims the enabling clause which follows may 
moLe an order pernuttmg such thing to be done 
or diTCctiAg that such thing ahould not be done 
aa the case may be is clearly Intended to give 
him the power to protect the nght so found to 
exist The relative words such thing have no 
true antecedent but the sense is not difficult 
The protection u to be afforded by eome appro 
pnate order of permission or prohibition PTAEt 
Mo&Aa Bhahi v Haeiss Ceaiidba Shaha (1918) 
23 C W H 958 

8 148— 

See e 14G I L. R 40 Cilc 105 

Costs under II may he assessed 

attet order — High Court « power of rmsion 
as to tfe amount of toils asrarded An order for 
assessment of c under a 143 Cnmmal Pro 



( 1295 ) 


DIGEST or CASES 


( 1"96 ) 


CRIMINAL PROCEDURE CODE (ACT V OF CRJOTNAL PROCEDURE CODE (ACT V OP 
1898>— coH/</ lS9S)~cQ"ld 

S 148 — conchl >-■ -s 154 — 'orcU 


cctluro Code does not becomo illegal aimplj 
bccaaso it was not made at the time of pronouncing 
judgment in the proceeding under as 145, 140 or 
147 Ciimmal Proecdore Code The order will l>« 
good if it 13 made wiihm o. rcasonabio time white 
the same Magistrate who decided the proceeding is 
sitting and the parties are able to appear beforo 
liim Renoda ^undari Chotrdhumnt T AahKmto 
Paul Chovdhury I L R 22 Cale 3S7 Outen 
Etnprcij ▼ romijiiddi I L R 2i Cak 7u7 refer 
red to and explained Uhen costs allowed by tho 
Magistrate fall within the scope of B 148 the High 
Court will not interfere on tho ground that they 
are either excessive or deficient Baksi Sr«on 
t Sayad Moiiaued Asbar Art Khav flOll) 

15 C W N 8U 

— In a case under a 145 

an order for costs may be made subsequent to 
the passmg of tho judgment All that the law 
requires is that the order should be made by the 
same Magistrate An application for costs if not 
made at the time the judgment is deliveit^ should 
he filed withm a reasonable time Nafar Cit sndra 
Pal CnoumnjRY t SinaARTni KniatrvA Mazdm 
PAR 24 C W K 672 

S3 148 202 293 294 556 Expln — 

Stt Looai. lN«prcTioN 

I L R 3? Calc 340 

8 154— 

Rees 14 3 Pat L J 291 

■ — — ■ II Pirel in/ornieliOR t/ 

eewfenee First information is not evidence m the 
case It IS tendered by the Crown for such u«e as 
the defence may be able to make of it and to 
test the consistency of tho prosecution evidence 
Asfar Sheisb x tbz K.cro Ekpebor (1910) 

15 C W N 198 

— - ■■■— — — - First informftUvti pro 

per recording of hy Police A careful and accurate 
record of the first inlormatioo has always been 
considered as a matter of the highest importance 
by the Courts in India the object of the 
first information being to show what was the 
manner m which the occurrence was related when 
tho case was first started Emperor v Kampu 
Kulei If O' IF if 65i referred to As tho first 
mfonnaton can he used in evidence under ss 157 
and 15S of the Evidence Act to corroboiate or 
impeach the testimony of the person lodging the 
first information such a. document becomes volue 
less if drawn up by some person other than tho 
proper informant As tho first znformAtion in this 
case which related to a charge of onminal con 
spiracy at Midnapore was drawn up by a police 
officer employed in the Criminal Investigation 
Department in Calcutta and settled hy an attorney 
Held that it was of no value Peart Mohaw 
Das t D Weston (1911) I L R 40 Calc 898 

16 C W N 145 
— II . - . First information tf 
euhitanfiM evidence Six persona were convicted 
of murder and sentenced to death The Sessiona 
Judge treated the first information in the case as 
a piece of substantive evidence The seeded 
appealed to the High Court There was a difieience 
of opinion between the Judges who fir t beard the 
appeal necessitating a reference to a third Judge 


and nearly six months elap ed before the appeal 
was finall} disposed of Held per STzrnEV and 
CA ttsDcrr JJ — Tho first information although 
A document of great importance which is in prac 
tice always and vciy rightly produced and proved 
In criminal trials is not a piece of substantive 
evidence and it can bo used only as a previous 
statement admi.$ib]o to conobomte or contradict 
the author of it Anon Srron t EiirxRoa 
(1913) 17 C W N 1213 

ss 154 and 165 — 

See PESAt CoDV (Act XLV or 18^0) 

S 409 1 L R 41 All 311 

ss 154 155 157 162 and 651— 

5ce Emdevce Act (I OP 1872) S3 2oavd 
114 1 L R 35 Mad 217 


154 173 IBO (i) (bh- 


See Criminal PaocEsorros ivsTimioN 
OP I L R 37 Calc 49 

ss 157 159 47B—Pohee repert 

by Sub mepeetor— Further iiiiMhffahC'i Su 
perinUndent-‘Sttt/iejuenl inquiry by JJagistMij 
—Order for prose ution of 

»« the 2Iaoislrnfts inquiry— Penal C^e( -let ZL\ 
of ISCO) s 102 On the strength of » pol'cs 
report the District Magistrate ordered the Su 
penntendent of Police to investigate \ 

The Supermtendent Bade an 
and came to tre conclu ion that the ease ^s not 
a true one but at the same time tKb 

Magistrate might be sent to inquire mto it The 
District Magistrate accordinglj deputed a Nagis 
trate of the firtt class to inquire He 
inquiry which iveuJted in an onier for the pro e 
cution^ of certain witnesses who had 

.uthontj for til. imo.iy Md by . 

uid bn oriti for th« ptoseoolion of tho mtte «. 

TKSX's‘'f« T/ 


8 161— 

Sees 14 3 Pal L I 291 

Stafemenl retarded by 


ttlaeemsni •'r 

4epoJ.ee co« , deration of byCourt^Crjrunall^rial 
-Duly of Judge to record independent Ending to 
r«fi I itheruise of evidence fes ions 

udge in hia judgment gave co fiadmir as to ine 
ruth or fal ity of each witness s 
sued entirely on the difference m what 
1 Court end what they said or were aUe^^ n 
avB said before the police Rrid “ ^ 

xceedingly dangerous to appeal from 
udicialiy recorded under the sanction 
Ta wiin ation to alleged statements made 
Kilica which are not judicially recorded 1 
udgea duty to make up^ his mind the 

utness IS before him whether be i* n ^ 
ruth or falsehood and it is only ^ben the Judge 
lea any reason to distrust bis eiu en 
omsion in a police record can 

Joso Pil . N 211 
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DIGEST or CASES 
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CRnnSAL PKOCEDURE CODE (ACT T OP 
1898)— fonW 

s 162— 

Ste e 1»4 1 L. B 85 Uad. 247 

Stt Toltce Duties 

3 Pat L ; 668 
■ ■■ ■ — - — Staltmurla made la 

yoJiff dvntig inK /ijnJion — ProoJ of the atatment 
by oral depctifion of the f-olKe o^etr to te^oni i( i< 
made— Indian Endeete del (/ of IS 2) » 157 
During an investigation a vitne s atated to tho 
that ahe had seen a bov at the aeeno of 
murder toon aiter the offence was committed 
AVhen eTsmined before the committing Magi trate 
«he denied the preaenco of the bo? at the scene 
of the oSence At the trial before the Court of 
ScMions she admitted the preaenee of the boy 
Th* Btatement that the mtness had made in the 
investigation was aoiight to be proved at the trial 
br the oral depo ition of the police officer to «hom 
It was made The defence ohjecled to this deposi 
tion on the ground that it offended airamst tho 
provisions of a IC- of the Criminal Proceduro Code 
rhe Sessions Judge overruled the objection and let 
m the evidence The aeeu*ed having appealed 
I/eti that the police officer could be allowed to 
depose to what tho witness had stated to him in 
the mresti'^tion for the purpose of corroborating 
what she had said at the tnsl EurEitOR t Ha's 
tiaBaDsi(1914) I L R 89 Bom 58 

162, 154. 185 157 end 651— 

5m Emoevce Act ss So 114 133 lo7 

I L. R 85 Uad 897 
■ IS 162 288 — /"di<i'i Eo*it«u Atl 

(/ of 1S7'’) u 21 I 7—Ectdei<(i—Admt*3ibittlj 
of cnrfrace — 6(aUmtnU made ly Kifieet to Poliee 
end Panch — SlaUmente made by the ertlnete at 
ee'uetd before Cemmitliny J/ai 7 u(rate — Tli/aess 
■depoeiny to different elory before Seuiont Covrt— 
CorroCoralum of He depoaxUon before the Commit 
ting Maqietrate by eiaiementi made before (he Police 
and the Punch — Incefliyating Pofice Ojpeer— Z>« 
pofition of as to elatement) made by utlneeiee to Aim 
—Examination in tf itf— Practice and procerfarc. 
During tho tnal of an accused person the Session a 
Judge admitted into evidence and used against 
the accused the following statements (1) State 
tnents made by a witness to the Police impheat 
ing the accused (2) tho same witness staterDent 
to the lanch (3) and his statement as an acritted 
person made before a Magistrate and (4) state 
monte made by the co accused to tho Police 
rhe witness when he was examined before the 
Committing Magistrate gave a consistent story 
but he deposed to quite a different version when 
he was examined in the Sessions Court The 
1 amed Judge disbelieved the changed story and 
he used the witness statements to the Pnlico 
and hi3 statements as an accused person and his 
statements to the Panch by way of corrobora 
tion of what the witness had stated to the Commit 
'ting hlagutrato The accused was convicted and 
sentenced On appeal —-Ueld (i) that It was an 
■error to admit statements Ivoa 1 and 2 for the 
purpose of corroborating statement 3 tiz enlj 
the statements of witnesses made to the trying 
Court con be corroborated m the manner contem 
lated by s 157 of the Indian Evilencc Act IR"* 
revious statements might be used to corroborate 
or contradict statements made at the tnat not 
to coTTobarato statements made pnor to the trial 


CRIMIRAL PROCEDURE CODE (ACT V OF 
1898)— fonid 

SS 162 SSS—conId 

(ii) That statements No 2 weio altogether mad 
missiblc as evidenco of tho accused s guilt or they 
could at most be regarded as admissons by the co 
accused which eonld possibly be used against him 
self but could not bo proved and used against 
tho aeensed The Investigating Police ORcei 
ought cot to bo allowed to d po e in minstion 
ir chief to what t!i witnesses tited to him If 
opens up an undesirably wide field for cross esami 
nation and leads to the attention of the Court 
being diverted and distracted from the true issue 
Moreover it is contrary to the plain intention of 
s 1C2 of tho Code of Crimmal Procedure which is 
that such statement should he used if at all 
on behalf of and not against the person under 
tnal Emfebob v Akbik Badoo (1910) 

I L R 34 Bom 599 

s 164— 

Sees 14 3 Fat I 8 291 

5mCovfessiox I L R 40 Calc 873 
2 Pat L J 80 

■ — ■■■ I - ■ .-II _ Difference bettceen tale 
meal and tonfetsion—Slalement lalen on o^mi'ifion 
under a 1C4 from a complainant not a confeuton— 
IdmteeiMily in eridenee of elatement to prote per 
jury K complainant s sworn statement charging 
another with an offence was recorded by a Magis 
trate as a statement under s 104 of the Criminal 
l*roccduro Code Held the fact that the statement! 
happened also to amount indirectly to a eonfe sion 
of tho complainant s own guilt of some other offence 
but not recorded at such b> the Magistrate m ac 
cotdance with the provisions of s 364 of the Code 
le no bar to its admissibibty in evtlcnce against 
the complainant on a charge of perjury 5<mM< 
Whether a statement is to be regarded as a con 
fesiion or not depend on the connection in which 
and the pniposo for which it was made A state 
ment recorded as auch cannot be u ed as a con 
feasion nor a confession as a statement Re 
PauanoJiUMA (1910) I L 1 89 hlad. 977 

llnTToif for search of 

house — Resistance to police — Legality of icarronl 
In tho ctwiso of an investigation mto a dacoity 
which had occurred in the Aen di tnct a circle 
inspector of the Mainpun distnet sent a sub 
inspector to tho circle inspector concerned with a 
suggestion that the house m winch one Ivihal Singh 
lived in the Mainpun distnct might he searched 
The Agra circle inspector thereupon gave as he 
said written instructions to the sub inspector who 
bad been sent to him from 3fampun to the effect 
that tho house of Nihal Singh Le aearched it 
connection with the dacoity at Nagla Mutli that 
he might be arrested for the sake of identification 
and that the houses of those persons should also be 
searched who were suspected by the sub inspector 
of receiving atolen property Nihal Smeh was 
not directly implicated by any ore m the dacoity 
under investigation. When the police in pur 
aaonce of this order attempted to search the house 
where Nihal feingh was living which belonged to 
BriLhbhan Singh his father m law they were 
•ssauited by BnLhbhan Smgh and his relations 
end fnends and prevented from conductmg the 
search or arresting Nihal Singh. Held that the 
anthonty under which the police bad attempted 
to make the search was invalid and the persona 



® 03 *B 
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(ACT T OP CHB^i, peocEDDEE CODE (ACT V OP 

■ -a IBi—eoietl 


1898)— con/t/ 

' 8 165— <onfM 


ri « "'m™ r°S ”c?de" 12 0 W 1 . mo 

p.»on, „,gh. l.„e ta ,0„?d S'l'j." 3°; ifs •» , in-^™ •!.« pol,» i.lhouT . ,3 

os^ « ff i 107 ^Cnmmal Froceduro Code 

305 or 14. was discussed ns a matter on mcwi tka V* i occosed and searehed for 

erideneo m tlio ease EMrEson t BS§i«i,aK 'U®?*! 


s.sc„(.o.5; 33 i“»- 7 'r fMrw''xr,eS 


I i; K 38 Calc £04 
15 C W N 343 
A search made ty a 


s. ...vuiv uui, wnen to made a atatement Kiih«r 

quently before the Deputy Commissioner he did fi^rTr , _ , A search made by a 

not ma^ a confussion and this statement wa« ®“tIn.rector of roheo under following directions 
not recorded i/eW that the firt infonSn uaf inspector House of ^Ihal Singh be 

only admssible as far as it csto a narrahre aS ®®°°®ction with the dacoity at ^agIa 

erents before the oceunenco Lr®?™ ^ ^!d SS 

demand that it bo coiuidercd in its ontiretr ah^td “u*** perons 


j „ j oceunenco but aecu ed <vm.w 

It'd,? tf” Kt'-ti.dSvS, 

•uE^caL t Laux iIona> Srsoni Po^ 

25 C W N 788 


ss 104 298— 

SreJtediEEdrto-r I E E 45 Cole 657 

333 , 1 "“"''"^-" •«” «' -W -.*' 3 ? _ 

dum ot Me enjuiry made to eatuh hlmdl ^t tht 
^®“''^*'"P'35p«s?u«i/ioiM //efrfthat 

Kcor^io-' « 'c’oiSssloJ mde5'j lol'o* th,‘®(!S'ol r"ik ’ J7t>— miclitr 111, Aismlion yi led 

! 3 .i‘ 4 i"d"bX'Y.rSd»s 

Mr Mfr “S TL, & j;,“ •» DSy i 6,iis= Cnetim, Eor (1017) 

pftn?»a ^ ‘“a* too acensed person is ee r* tir w bq 

III, rSidld “ 3 '"‘Y *, codl,,„o„ _ 

** inadmissible la endenee 
nmly beceo,, no eneh memor.ndom I„, 


t »Tl “ 0* those per-ons 

anotild bo searcbeil who were suspected by Sub 
HMpectotofrccciTingetolen property held inTahd. 
Esirnton t BBiiimnAjf SdiOii 

I L. S 38 All 14 


s 167— 

110 I L B 59 Mai 928 
SttB 112 ILK 56 AIL 262 

a 167 169— 

SttB no I L. E 59 Mai 92S 

I L K 45 All 196 
— ■ ■ s 170— Hlicther the discretion re fed 


Stt r»rvT Corocn. tBacriCE of 

I L B 44 Calc 876 


Aijio Cflira iin r EtnvtroT(4Cr L I fe«r 1 L K 94 uaiC evo 

643)*^^rtingm^Vd (/ A F 2S Bom. -3 Ca»t Diorie* frvptr re 

Court TunTT fa although a aonfiny 0 / ly tntestiffaliny offietr The object of 

at^». 342 of the Code at “nr recotdiig case diaries under s 172 Criminal 

tn Ml,. ^ P'^* *“111 questions Procedure Code is to enable Courts to check the 

■ 9 la ®* the Court considers neccssarr method of inTTstigation by the Pohee and this 

tha acen *1? » eiamine object was defeated in this case as the provisions of 

-f “ or to a«u him question with the obiect law for recording case diaries from day to 

Sd4°‘° »I ad...»;od ■■■' I-’--- - 


nf fr^iTs... u ‘l“®®“0ii ^th the obiect the law lor recording case diaries from day to 

UitAR r^*°* ol admission <**7 bad been dehberately disobeyed by the 

CBow^ I D R 2 Lab 128 Police dnnng the most important period of the 

/«, , , investigation ©Keen £'m»r«a t ilannv referred 

imperative for the^BraiiitrMtH®Kff“^'^*^‘^ ‘^ a’***” Motti^ Dass v D WnsroxflDll} 

con"£essionmadl\%te\he^o?»^^ 16 C W N 145 

mvestigation to question the person makS It "" 

the d *?“**! Tolootanly and that Ace ^ 4 25 C W N 357 

bv 8 633 and°the'c*onf»q^^***°®® cured See Coo'.tzi'cce. or orm.OE 

I L R 40 Calc 854 

I T. P. •> T»». eflB CnDIETAL PEOCEEDPrCS 

165— ^ ^ Lab 325 I L R 37 Calc. 49 

Sn 9?’ ' J,® “ 4 Pa‘ L 5 298 

See Seaech dt Police Oiticer EuroHATioir I L R 37 Calc 27 

I L R 41 Calc 261 — ^ Junsdtetion — Effect of phee 

~ centre offenee teas eommitled ceasiny to be Bnluf 

lerrUanr An nW.nnn .„n.n.,»4./l In aflirv'll 


General search without warron* «*«« offence teas com>ni«fd ccasiny to be Bntnf 

rn-au defence rigU 0/ ooS An offenee was committed in Mareh 

I60 &iminal Procedure Code docs^ot aufho«« **'® 

general search by the pohee for atolpn n Minapnr District Subsequently one of the per 

m the house of an aCold.ng offendej m the commis 

of a specific document or thmeSh%n,. ^ «’•«*» ^as arrested in Bengal and 

abject of summons or order under n oa ^ r * *® llirzapur when he was committed by the 

uer under B 94 Ishuar Jomt Magistrate to take his trial before the Court 



( IS-il ) 


DIGEST OF CASES 


( 1302 ) 


CPIJtGAL PROCEDtmE CODE (ACT V OF 

f 177— ro t!I 

cl ifa. In the meanwhile the rlace where the 
oCence was committed had cca ed to be British 
teTitcty Ilell that this fa t did not ou t the 
jon diction of either the Magi trate or the Dislmt 
Jud~e of Mirrapur La-rEHOB r Ga\CA (1912) 

I L R 34 AU 451 

tt 177 to 1S7 523 631— J/wrrfer 

connif «f ouUtde Vodra* — Iriftitry ly Chuf Prt*t 
dencii Ifayntntt ar^ commitmetil la lliyh Catirt 
Suoona— ^urudiciton tj UoyaUalt Onjrinot 
Cnfiinaf /uri»dic/ion of B%gh Court — Lelttrt 
Pct'itt cl £/— Jurisdiction vhtlfir eon/rrrohfe 
trdf a S^O Criminal Procedure C^t The 
petitioners were charged before the Chief Breai 
dener Magistrate of Ifadraa with haTiog tJd 
napped a child from Ins guardian in Madra 
wi h haring stolen lua jewels Irotn him in Madra. 
and with hanng taken him out of the eit; to a 
p\ ee within the jurisdiction of the Ee siona Judge 
of Chingleput and there murdered turn The 
Chief rreaidener Magi trate after inquiry com 
ciitted the petitioners to the High Court Sessions 
on the aboreaaid charges On an appLcatlon to 
the High Court on its appellate side to set aside 
thn commitment lo far as the charge of mttrder 
was concerned on the grounds that (e) the Magis 
trate bad no local jurisdiction to inquire into the 
ease and (h) the High Court had no local jum 
diction to try the char-e of murder Held (i)that 
the inegulantr or illegality if any in the Magis 
trate s preceeuings was cored by s 631 Cnmtnal 
Procedure Code (ii) that eren if the High Court 
had no jurisdiction on its Original Side to try 
the case an order could be made under s 626 
Criminal Irocedure Code directing the trial at 
the Hi^h Court Sessions Ordered accordingly 
AemW The High Court has power under cL 24 
of th* Letters Patent in the eaercise of its original 
criminal jurisdiction to trj persons for o&cnces 
committed outside the City of Madras Qvtcn 
Emprui T Jamu Inglt 1 L T 16 Bom 200 
an 1 Queen Empreti t Pam Dti 1 L P IS All 
vS" referred to Anulant Seseions Judge of liorth 
Areot V Famammal I L P ZO Hod 367 distin 
gui hed- GasaPATHT Cuxtiy v Ptx (I9lfl) 

I L E 42 Mad 781 

ss 177 531— 

See pEwiL Code ss 4C3 471 

I L B 36 Idad 387 

■ 179 — Criminal muapproi-riatton — 

J«/MjJiclion — Place vhere conteguencee of eet 
en ued The word consequence in s 179 of 
the Criminal Procedure Ci^e means a ronse 
q^uence which forms a part and parcel of the offence 
It does not mean a consequence which is not such 
a direct result of the act of the offender as to form 
no part of that offence Hence where an agent in 
charge of a branch shop in Sultanpnr mi appro 
pnated money belonging to his principal, which 
shon'd bare been sent to the head office at Cawn 
pore it was }ehl that the Courts at Cawnpore had 
no juri diction to try the agent for criminal mis 
appropriation Queen Em'pie s \ 0 Fnen / L 
F 79^11 111 andCoInllev Knslo KieltoTe Eoee 
1 L It "6 Calc 7i6 di lingui fed Ealu Zal 
V Glanelam Ea u All L J 333 refmed to 
Gaxtsui Lan v Lawp Ki cose (101 ) 

1 L R 84 All 487 


CRJ^HNAL PROCEDURE CODE (ACT V OF 

1608 )— coafd 

- ■ ' ' " g 179— coneW 

— Junsdict 1 0 n — P lace 

eehtre comcgucnct of act ensued — Act No XLV of 
1S60 (Indian Penal Code) t d06— Criminal breach 
of trtisl Held that the loss caused to the per<on 
braeficiallr entitled to property through a crimi 
nal breach of trust is a consequence which com 
pletcs the offence and a prosecution will there^ 
fore lie at the place where such loss occurred. 
Queen Emjyress r OBrten I L B 19 All 111 
LmfCTorT ilabadeo I L P 32 All 377 followed 
Babu Lai v Qhansham Das All Jl A (190S) 
IIS CantshiLelY hand Kubort 1 L B 34 All 
487 and £irifar Ifrrti T Jelhabhas ^mirh^ai 8 
Dotn L It 513 distinguished hirbhe Pam v 
Koliu Petn 4 0 C 376 dissented from 
LasostnaEt Atei>s(1912) I L R 35 All 28 

ss 170 181 (2)— 

See JrsisDicTioK I L R 44 Calc 812 

— — ■ . Comjilainanttn Hadras 

toim doing business tn mofasstl by agent— Agents 
duly lo remit jrrineipals money to lladrai — JUis 
appropriation by agent »» mo/assil — Jurisiicfion 
lo try outness under Indian Penal Code (Act XLV 
of 1860) s 406 or 409 A firm in the town of 
Madras deahng in keresine oil authorized an 
agent in a mofa sil station to sell their oil and remit 
to them at htadiaa the sale proceeds less bis com 
mission The agent sold the oil is the mofa sil 
and without secuing the proceeds nu appropnated 
the same Ueld (a) that the proceeds were the 
property of the Madras firm (6) that the case was 
goTercM by e 181 ami not s 170 of the Ctiimnai 
Rocedure Code and (e) that as the mi appro 
prution and consequent loss occurred to the Madras 
hm primarily only in the mofassQ station the 
Magistrate at that station and not the one in 
ftladres had juris^ction to trw the offencea under 
e 406 or 409 Indian Penal Code Cases on the 
•object renewed. 21JUSH^aatac!^BI t Shaw 
Hallace L Co (1015) 1 L R u9 Mad 5~6 

• ss 179 Bad 162 — 

See PE^AL Code (Act XLV or 1860) 

8 405 I L R 88 Mad 639 

as 1"0 (o 188 — CntriMfmeNf fono/ite- 

/ndiow subject in India — Cmiemon outside 
Bnhsh India— Loss in India— Jurifdiclion of 
Indian Courts lo clarge and try without etrlificale 
unders 188 ^ entrusted seme jewels nt Vellore to 

the acci. ed a natire Indian auhject for sale 
The seen ed pledged them in Bangalore and mis 
appropnated the proceeds at Madras Ilcld 
that the British Court at Vellore had jurisdiction 
to try the accused for breach of trust or dishone t 
misappropriation without a certificate under a 188 
Criminal Procedure Code Sessions Judge Tan 
jore T Sundara Singh (1910) Had If A 143 In 
perator v TrihAvn 13 Cr L J 630 dia ented 
from Assistaxt Sz sio’ts Junez Aoeth Aecot 
r Bash wash Asaei (1914) 

1 L R C3 Mad 

— s 18C— /nJicn Tirol Cede (Act 
XLJ of ISCO] s 411—Tltft trtl/in Eitluh Ittti 
tory—PeUntxen e/ jfo/(n arUeles cif de Bn ith 
temloty—Eiitiih Court if late jvrudielicn to try 
eeeuted for soel refenUen of sMin articles The 
acen ed waa found in pos^s ion of ato’en articles 
•t a place outside Briti h temfery The theft 
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CRIMINAL PROCEDURE CODE (ACT V OP 

1898 ) — -conld 

5 

Resisting them could not bo convicted under s 332 
of tho Indian Penal Code hether or not tlieso 
persons might have been found guilty under other 
sections of tho Indian Icnal Code os < (r es 107« 
395 or 142 ^as discussed as a matter ansmg on tho 
evidence in tho case Eurnson t BrjKuniLair 
SD.Gn(l915) I L B 88 All H 

— Portioa ol 8 slatezaeaf admiffed — 

When tho first mfonnation was given by tho 
occu cd himself m which he admitted eommitliog 
the ollence but when be made a atatement sobso 
quently before the Deputy Commia loner ho did 
not mahe a confussion and this statement was 
not recorded Htid that the fint mfonnation was 
only admissible as far as it gave a narrative ot 
events before the occurrence but accused could 
demand that it be considered m its entirety 
StrrZEIMENDEM AND LzOAt. BEilESlBKlNCEB 

Bevoal t Laxte IIOHAS Sn>ouA Ro\ 

25 C W K 788 


CRIMINAL PROCEDURE CODE (ACT V OP 
1898}— emUJ 

' 8 165 — coneVi 


Chandra Ghoeol x The Em'peror 12 0 Vf 2* 1016 
Tcfeited to IThere tho pohee without a search 
warrant under s 98 Criminal Procedure Code, 
entered tho hou e of the accused and searched for 
stolen articles — Btld that the search was illegal 
and the occupiers of the bouse who were also 
part owners had the right of private defence 
against the searching officers BajhajoiGope i 
EMrEEOB(1910) I L R 88 Calc 804 

^25 C W N 343 

. — ~ A search made by a 

Sub Inspector of Poheo nnder following direcbOM 
From a circle inspector House of hihal Sirgh bo 
aearched in connection with the dacoity at ha^iu 
Mnh and that he might bo assisted for sale of 
identification and that houses of tho-e pe^ons 
ahonld be scaTcbetl who were suspected by Suo 
inspector of receiving stolen property held invalio. 

Emeehor r BaiEinjirAN Srson _ 

I E R 38 All 14 


ss 164 298— 

fiee Misdiezctiov I L R 45 Calc 657 

— ' ss 164 (3) and 342— Con/sssions re 

tordid, hy JUa^utraU — IFifAoiiJ inufnnj a tttemoran 
dum 0 } tAs tniju\ry made la taltsly Atmsel/ that th^ 
eon/ession ts made \ol\inlanlj—Ei;am\n^ion of oe 
evsed by (As Court— tmprop'r qu»attone Held that 
although it IS most advisable that a Magistrate 
recording a confession under s lC4of the Codec! 
Cnminaf Procedure should make a memorandum 
of enquiry showing what steps he has falen to 
fuUv satisfy lumself that the accused person is 
confe smg voluntarily a confession otherwise 
dulv recorded is not inadmissible m evidence 
merely because no such memorandum has been 
made Npa <SAu« Sin v rniperov (4 Cf L J 3S5) 
and Queen Empress v Barayan (1 L E 2a Bom 
643) distmguished Betd also that although a 
Court may under section 342 of tho Code at any 
stage of any enquiry or trial put such questions 
to the accused as the Oaurt considers necessary 
It IS not competent to the Court to cross examme 
the accused or to ash him question with the object 
of trapping him into some sort of admission. 
U.IAP Ito i Cboiw I L R 2 Lab 129 

■ ss 164 (1) and 633 — Beld that it is 

imperative for the Magistrate before recording s 
confession made to him in the course of a poliee 
investigation to question the person making it 
as to whether it was made voluntarily and that 
the defect bemg one of substance was not cured 
bv a 533 and the confession Was not admissible 
in evidence Faeid v The Crown 

I L R 2 Lab 325 


s 167- 

See- no 


I L R 39 Mad 928 
Sees 112 I L R 86 All 262 

8 167 169— 

Sees no I L R 39 Mad 928 

I L R 43 All 186 
- i 7 U_ Whether the di cretion vested 

lo the investigatmg J/policl® Uursn 

contreUed by the SnpennUndent of PoUce 

CiuNDBA Roy t Satish Ciubi)? a^Pot asij) 

rrScale 876 


. Case Dtartes jiroper .• 

Slot ™ tb,. c.» .. 't’ 

,h<. I.» fot moidmg dutdam j W%he 
i»r bud hem deliberately disobeyed by the 
See dormg the most mpottot penod of Ito 
□Testigotioo 

to Emt Moms Diss o D 145 

ss 173 190 (1) (b)— 

Ss,,4 S5CWKS57 

»sCoa-nz4s™ (,,,o 554 


iSee Ceiminaii Peoceedikgs 




S les- 
see s 4 (p) I L R 42 Mad 446 
See s 94 17 C W N 1209 

See Seabch bt Police Oiticeb. 

I L R 41 Calc 261 

General search without warrant — 

Priiale dejence right of against police seoreA 
S 165 Criminal Procedure Code docs not authorise 
a general search by the police for stolen pw^erty 
In the house of an absconding oSender It apea]^ 
of a specifio doenment or thing which may be the 
eubject of summons or order under s 94 JeAicar 


177— 


Sees 476 « ^ 

See EanoBATiON I L R 87 Calc 2 

Junsdielton—Effcct ofploce 

uJiere offence icas eammtiied ceasing to be 
tmtory An ofience was com^tted m AUren 
910 at a place which was then of the 

Iiaapar District Subsequently one of the p ^ 
ons alleged to have taken P®'’* *“ Bengal and 
ion of such ofience was arrested the 

ent to Mirzapnr when he was comimttea oy xo 

•oint Magistrate to take his trial before the Court 
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CEnUhAL PEOCEDUEE CODE (ACT V OP 
1S9S)— 

M. 177— CO el! 

o! S-^^’cn. In the meanwhile the place where the 
cSenee was committed had cca el to he British 
tcTitcry 2IeU that thi fa t did net oc t the 
joTi diction of either the Msfi trate or the District 
Judge of Minapur Errrrop r Gavea (191**) 

I L R S4 AU 451 

*s 177 to 18' 520 631— Ifurrfer 

C~T“rit/cl eniftJe J/odraa— /n^ify ly CAu/ Puti 
d acy ifaywfrofe asJ commitmoil to Iltyh Cotirl 
Scrriona— Janadielion of Uoffulrele Ongtnal 
Cn-iinal Juri Jieiion of High Covrt—LttltTt 
Pet kI el "i — JurmJic/iw ultlJtr eonfenalte 
trdfr a J2C Cnmiral Procedure Code The 
petitioners were charged Lefore the Chief Presi 
den r Magistrate of Madras snth bating Lid 
napped » child from hia guardian in Madras 
an h hanng stolen hia jewels from himm Madras 
and with h^Ting taLen him ont of the citj to a 
place within the junadiction of the Sessions Jad<'e 
of Chinglcpot and there murdered him. The 
Chief Presidency Magistrate after inquiry com 
mitted the petitioners to the High Court Se siona 
on the ahoresaid chsrges. On an application to 
the High Court on its appellate tide to act aside 
the commitmest eo far as the charge of murder 
was concerned on the grounds that (o) the Sfagis 
trate bad so local jurisdiction to inquire into the 
case and (1) the High Court had no local jons 
diction to try the charge of murder Ueld (Otbat 
tie irregolarite or lUe'tlity i( any in tbo Uagia 
trate s proceedings was cured hr s C31 Cnminal 
Procedure Code (ii) that cren if the High Court 
had so jurisdiction on its Original Side to try 
the case an order could be made under t 62t> 
Criminal Iroeedoro Code directing the trial at 
the High Court Sessions. Ordered accordingly 
Strrbte The High Court has power TUider ch 24 
o! the Letters Patent in the exercise of its original 
criminsl jurisdiction to try persons for offences 
committed outside the City of Madras Queen 
PT>i7>f<ee y James Ivgle I L P 16 Bom 200 
and Queen Em^tu v Pam Dei I L II 18 All 
3!’’ referred to Aeinlant Suitemr Judge of BotO 
Arcol T Pamammal I L P 30 JIal 387 distin 
guished. GaKaraTHY CiiETrr r Fes (1919) 

I L R 42 Mad '91 

ss 177 631— 

See PEwaL Code ss 4C3 471 

I L R S6 Mad 387 
. s 179 — Cnntinol wieoppropnation— 

jHriediction— I lace uhtrt contequtneta of get 
en ued The word con equence in s 179 of 
the Criminal Procedure Code means a con e 
qnence which forms a part and parcel of the offence 
It does not mean a consequence which is not such 
a direct result of the act of the offender as to form 
no part of that offence Hence where an agent m 
charge of a branch sliop in Sultanpur mi aj^o> 
pnated money belonging to his princijial which 
should have been sent to the head office at Cawn 
pore it was Aeld that the Courts at Cawnpore had 
no jurisdiction to try the agent for criminal mis 
appropriation Queen Empre i v 0 Brien I L 
P 19 All 111 andColnllcT £rufo £iMore Dose 
1 L P "6 Ca!c 716 di tmgui bed Calu £al 
T daniJatn Dar S All L J 333 referred to 
nl^T«TTT T.iL t LaKD Kl«HOItE{l91.) 

I L R 34 AU 4S7 


CRlJnNAL PPOCEDURE CODE (ACT V OF 

mzy—conid 

I I lIQ—concl ! 

- JunsJief son— Place 

uAere eoneequence of act emued — Act Ao XLV of 
1*60 (Indian Penal Code) a 406 — Criminal treaefc 
of truet Utld that the loss caused to the person 
beneficiallc entitlrd to property through a ciimi- 
nal breach of trust is a consequence which com 
plelcs the offence end a prosecution will there 
fore lie at the place where such loss occurred. 
Queen Emvrtat t O Bnen I L B 19 AU 111 
EmpcfW y ilaliadeo I t P 32 All 377 followed 
Dabtt Lai y Chamham Dae AU TI A (1908) 
IIS CanethiLalx I\and Kuhore 1 L It 34 AU 
487 and Sirdar ileru x Jethalhat Amtrbhai 8 
Bom L It 523 distiDgnished. Airhbs Pam x 
Kallu Pam 4 O C 376 dissented from 
LasoniDon r Arsims (1012) I L R 35 AU S9 

ts 170 IBl (2)— 

£re JcstsDiCTioH I L R 44 Calc 912 
Complainant *n iladras 
toicn doing buitneii •»» nefassil by agent — Agents 
duty to remit principals money to iladras — Mis 
approprtolion by agent •» nofassil—^urisdieiion 
to try offentes under Indian Penal Code (Act XLV 
of JSCO) $ 406 or 409 A firm m the town of 
Madras dealing id Lerosme oil autbonzed an 
agent in a mofa il station to sell their oil and remit 
to them at Madras (he sale proceeds less bis com 
mission The agent sold the oil in the mofa sil 
and without sending the proceeds mi appropriated 
the same Held (Q) that the proceeds were the 
property of the Madras firm (b) that the caie wa» 
e^oTemed by e 181 and not s 170 of the Criminal 
Procure Code and (e) that as the mi appro 
pnatiOD and comeouentloss occurred to the Madraa 
brm primarily only m the mofassil etation the 
Magistrate at that etation and not the one in 
Medras had jurisdiction to try the offences under 
e 40C or 409 Indian Penal Code Cases on the 
aubject reviewed, Eeishmuaciiibi t Shaw 
M aLWCi: A Co (1915) I L R 39 Mad 67G 


— ss I'O and 182— 

-See p£5Al. Code (Act XLV oe 1860) 
a 40o I L R 8S Mad 639 


ss 1"0 to 188 — Entrvstmentionaliie 

Indian eubjtet in India— Ceniersion ^ovtiide 

Bnfxth India — Lois in irdio— Jurwdic/ion of 
inifiaR ConrM to cAargs end try iri/^ot t eerlifcate 
vnders 188 A entrusted seme jewels at VeUore to 
Ibe accused a native Indian subject for eale 
The accused pledged them in Bangalore and mu* 
appropriated the proceeds at Madraa Ileld 
that the British Court at VeUore had jniisdicticn 
to try the accused for breach of trust or dishone t 
misappropriation without a certificate under e ISS 
criminal Procedure Code Sessions Judge Tan 
gore X Sundara Singh (1910) Slad IT A 143 Im 
perator x Tribhun 13 Cr L J S30 di- ented 
from. AssiSToyr Sr ioks Judge Aoeth Aecct 
t Paiuswaui Asaei (1914) 


1 L. R C8 Mad 779 
•— — — — s ISC — Indian Ptral Cede (Act 
XLV of 2SC0) < 411—TUf( vithin Entuh (ii„ 
lory~Pelenticn of slder ertieles at de Bnluf, 
letrilory — BuIkA Ccuilr if lore ji/TifdicIicn to Iro 
ocev ed for tx.el relent on of sioltr crlieles lie 
acen ed was found in poseesi on of sto’en articles 
at a p’acc outside Bntith ter err The theft 
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'CRIMINAL PROCEDURE CODE (ACT V OP 

1898)— conW 

■ — s 180 — coicU 

of the articles took place withm British temtory 
The accused was placed oa hia trial before the 
Court in British temtoiy having junsdicUon over 
the place where the theft took place tttM that 
the British Courts had no jurisdiction to try the 
accused for an offence nnder a. 411 Indian Penal 
Code committed at a place bevond British tern 
tory with regard to the stolen properties Monc 
anwABi PnosAD Stvon i The K.ivo Esi? erob 
(1914) 18 C W N 1178 

s 181— 

JcaiSDicriov I L R 41 Calc 012 

— — Stdnappin/; cemmiffed 

o ilstrte Brtluh India— Junidtction of Bnluh 
■Courts uAen p rson ktdnappsd detained tritAta 
British India — Moijurihunj not in Brtlteh Iiutia 
A person charged with having committed the 
■offence of kidnapping m Jiroyurbhun) which is 
outside British India cannot be tried b; a Court in 
Bntish India wit^n the local Lmits of which the 
p rson kidnapped may be conveyed or concealed 
or detained BitUTA Saktal v Daua Sahtae 
(1915) 20 C W N 62 

— Penal Code {Act TZ.F 

o/lSSO) s 406— Crv’i.inat breach of trust tn respect 
of monies reeeued at Simjaporc for ishiehthe aecnied 
was {labl to account in Caleuita — Court in Cateulta 
if has jurisdiction to (aJee eo/jnisanceof the complaint 
•wurisdiction Where a hrm carrymg on business 
m Calcutta employed A as agent at Singapore 
and prosecuted him in Calcutta for cnnunal breach 
of trust in respect of monies received at Singapore 
for whiob he was to render accounts in Calcutta 
Htld — That the Court in Calcutta had jnnsdiction 
to take cognisance of the complaint ABnvn 
LvrmYtrswri Abtj Muhamed Kassiji 

26 C W N 175 


iSee Feval Code s 405 

I L R S8 Mad 639 

ss 182 631— 

See CoiiPAHT I L R 45 Calc 490 

— ■■ ■ - ■ ■■ Jurisdiction — Place 

at uTiich consequence of act ensued — Criminal breach 
of truit — Pertol Code {Act XLV of 1860) s 40S 
One iff was employed as an agent by a firm m Mir 
zapur Goods were entrusted to bun for sale in 
various districts in Bower Bengal aud from timo 
to time as he sold goods he remitted money to his 
employers at jlirzapur When called upon to 
inimsh accounts he offered to furnish Ks 500 as a 
d posit but did not submit any account Held 
that the Courts of Mirzapur had junsdiction to try 

V for whatever offence he had committed ansing 
oat of the above transactiona Queen Empress 

V 0 Brten I L R 19 All 411 followed Em 

jPERoa V Masadeo (1910) I L R 32 All 897 
s 185— 

See JtmisDioTio'T I L R 41 Calc 305 
S^ee JuBisDicTJOv of High Count 

I L 44 Calc 595 

Pojcer of the High 

Court under the eeefion to transfer ease pending in 
Court not subject to its jurnitction — Stay of further 
proceeding to enable accused to bring f7ii.|{ wfion— 


CRIMINAL PROCEDURE CODE (ACT 7 01 

1S98^— co/(td -• 

S 185 — 'Of! d 


Proceeding ichteh discloses no o^ence if to he qiash 
ed Where the nominee of a policy holder claim 
Ing payment m respect of a life policy effected at 
Chittagong and resident within the Distrii.t ol 
Chittagong brought a charge of cheatmg in fit 
Court of the District Magistrate of ChittaoOng 
against the Secretary and other officers of an Insur 
anco Company having its head office at Gujraa 
walla m the Panjab and a branch office at Clu ta 
gong and the Insurance Company brought a charge 
of cheating against the nominee and others in the 
Court of the District Magistrate of Gujranwalla 
both cliargcs relating to the parent of the amount 
secured on the policy Ildd (on an application 
by the nominee under a 1B5 Cr P C ) that the 
High Court could properly make an order under 
a 18o Cr P C to the effect that the offence «hould 
be enquired into and tried at Chittagong and trans- 
fer the case from the Court of the District Mspis 
trate of Gujranwalla to that of the District 3Iagis 
trate of Chittagong Proceedings in th«* ca e wwe 
however stayed for two months to enable the 
accused to institute a Civil suit Held (on tho 
application of the officers of the Insurance Com 
th«tr 


uai.,, the face of the record no offence 

wd been disclosed again t th^m t^ pro«eding 
against them ehonld be quashed- Sebas Kcsiab 

CMOOTBCTT t JUsOiL SEV 

. High Court rf^ 


tnlerftre merely on the ground of eonieiitenee Whew 
the petitioners were prosecuted in the Court of the 
Additional District Magistrate of Lahore under 
es 400 420 4C7 447 Code and on the aU ga 
tioos of the prosecution the Courts at Chittagong 
and Lahore were, equally competent to «««'*« 
juriadictiDn in the case Em 
P C does not warrant interference by the High 
Court merely upon the ground . 

The decision of the High Court withm 
limits of whose app»llate jurisdiction the offender 
actually is can only be sought whwe a doubt arises 
as to the Court by which an offence eh^d be 
enquired into or tried. Batasi Bikodb Craeer 
R imTTT V The At.t. Ikdia Basxi>o avd I'" sub 
L. 

jDoubf as to CourJ 


hating jurisdiction to try a case 
Court ik case of In a case imder a 40S Indian 
Penal Code instituted in the Court of one altbe 
Presidency Magistrates o£ Calcutta it 


xuiwneiner vne 

of 24 Parganas had jurisdiction 

e-wrci e of its jurisdiction under s 185 of «ie Code 
of Criminal Procedure decided that the case shoa d 

b. -nd .™d _bj th- 


the District of 24 Parganas 
Mu.. Gi.!Bss CBUiBBi MisraMI916^ ^ 


Transfer of cast— 

Court outside th' junsdietioif of 


Case pending m, u — — . , 

High Court— Pouer o) High Court to r ? 

Cmn .» at lo <!«•* 

„ .tin ttintd S ISO oi tbe 


Prooednre Code (iot V of 1808) doe. not 
a High Coort to tronfifer to a cowt 


„bnXnor.r.r;«.S,o"n' of .n.tber H.jb 


( I 


DJrE‘T OF CASE« 


( IJ«C ) 


CRIinNAL PROCEDURE CODE (ACT V OP 

8 l%S—tonc]l 

Court nor dc#» it f mpow-er a ITich Court to ilffide 
ir vhich Court aucli a ca^ (hall bo trird RanuaK 
Eirre «- ^rLLAI5Jl I L R 40 835 

8S lES 122— 

«’«Sr?ETT I t R 42 Ct!c 708 

■ — , EStdoftU yaiane ton 

In I of aeevsfd — Erlra<iilion IVhcro a man is in 

the ccuntrv and is charged before a Mapi Irate with 
an cScrec under the Penal Code it wiU not arail 
Li*" to esf that he was broojrht there lite^aUr 
fron a forcijn country The prioeiple upon which 
Er_ ish CIV’S to this effect arc based underlies also 
a 1«3 of the Criminal Procedure Code (\ct \ of 
EypEEOEt \ rvat AS DastODAn SaxaitKait 
1 L. R 35 Bom 225 
■ Offtnce tommtiled on 

J ijf tjit — \o/ue Indian nifjtrt of lit) 3/aj ilj— 
Juei'iicfion e/ Rnfi 1 J/ejiifrete to try occu edtrifX 
out e^Bcfion of CoTtrnm nl Tlie aecu ed pulled up 
certain 8 hing stales which the cornplainant bad 
planted in the sea at a distance ot 6re at six tniies 
Wrcndthelow watermarl. They were coneicled 
b~ a lla^ittrate (or oSenccs punt hable under 
eu 4S0 143 of the Indian Penal Code (Act \1<\ 
c! Pf'O) On appeal, it was contended that the 
'fa" strata bad no jurisdiction to the ca e 
wthout th* sanction of the Local Gorersment 
under t 183 of the Criminal Procedve Code (Act 
Vo! 1806) for the offences If any were committed 
on the high leaa ntld oTcrmliog the conlentioa 
that the llagistrate had jurisdiction to try the 
ca inanaueh as tho first proTiso to a 188 o( the 
ttimmal Procedure Code 1808 was limited to 
temtorul jun diction and had no beating upon the 
qo stioa of jurisdiction to try an offence committed 
on the high seas EitpEBOs r Marrci. Pniup 
(ion I L R 41 Bom 687 

- Penal Code t SdS~- 

Ki-’’’ apjing /rom/oir/tilyuuritunsAip— O^enee com 
milled ovUide BrilisA territonf—JuriedicUoit—CerU 
feote of Political Agent The absence of tbecerti 
6cate of the Pobtical Agent required by a 188 
of the Code ot Criminal Procedure is an absolute 
bar to the trial of a case to which the provisions 
of that section apply Gveen Empress w Bam 
Bundar I L B 19 Aff 109 followed Empibor 
t ^asAIW(1910) I L R 41 AU 452 

- - Ceriyfeale oj Prfificof 

Age/l not obtained— Agreement btticeen Darbar o/ 
Aalne State and the neighbovriood aiilborihef tn 
Brilith India not a evbilitule therefor The existence 
of an agreement between the Darbai of a bative 
State and the authoritiea of the neighbonnog 
portion ot British India to render mutual assistance 
in the arrest of persons found gambling M» either 
territory will not do away with the necessitv of 
obtaining the certiGcato of the Political Agent or 
the Local Govemment where such certificate is 
tequir^ bv section 183 of the Code of Cnminal 
PfoceJitre Empebor t 'va>dv 

I L R 42 All 89 

as 188 ZZ'"— Offence cwtnilferf in 

\ epa temlory—Cerlifeale granted bj Folifieal Officer 
ejecfjing a part cnlar sec/ on of the Ind ja Penal 
Code — Trying Hag elrate not debarred front conrtrt 
i»g under another techon if mthin the facts elated 
A certificate granted bj a Political Odteer under 


CRIMINAL PROCEDURE CODE (ACT V Or 
1893}— con/d 

• ss 188 227— corrfd 

B 18S of the Code of Cnminal Procedure in re peeb 
of a certain set of facta will cover every charge 
which the facts disclosed m tho proeet dings willi 
Bufi'cc to sustain The certificate is granted on 
the allegation of certain facts which constitute the 
charge against the accu ed and the trying Ifa^is 
tratc IS not restricted to the section wjuch is men 
lioncd in the certificate hut at the utmo t to 
the facts Emtepor i Kpisn>A Ivath Tiwari 
(1911) I L R 33 All 514 

5 190— 

A«6 -1 1 Pat L J 692 

Ess s 54 I L R 44 Calc 76 

Sets 110 4 Pat L J 7 

Sees loi I L R 37 Calc 49' 

^seCoQMZARDE I L R 40 Calc 854 
Sts CosiPLAiM I L, R 41 Calc 1013- 
Se False Ij*roBUATiov 

I L R 46 Calc E07 
fire JcRiSDicTiOK OP CRunxAL Com 

I L B 40 Calc 71 
fire JrwswciTO'i or hlaoisntiTE 

I L R 37 Calo 221 

’ ■ ■ - — . ■ Complaint not dteelos 

*«g Jadi — I o/idi/y vAen may be gvtelioned The 
complaint in Ibis case did sot set out the facts 
which coDStituled tho alleged offence but stated 
that the persons named had committed offences 
punishable under certain sections of the Penal 
Code Held (per llooKZSJSS J ) That a com 
plaint of this description constituted a merel> 
colourable compliance with the provisions of a ISO 
Cnmmal Procedure Code Per Haru-otov J — 
There was a complaint which the Magistrate had 
junsdiction to entertain Where a tnal has been 
concluded the proceedings cannot be attacked on 
the ground that the materials the Magistrate bad 
before him at the time he issued process were 
meagre or even insufficient if the Magistrate 
had junsdiction to issue process To make the 
whole proceeding void it is necessary to show that 
there was no complaint before the hfagistrate and 
the htagistnte had no other course but to refn<^c to 
lasno process on the ground that he bad no jun 
diction under the law to i sue process hen 
the accused took no steps at the initial stage to 
aet aside the Magistrates order issuing proce s 
on the ground that on the face of it the materials 
on which it was made were in ufficient and pro 
ceeded to tnal Ileld [per HAStvCTOV J ) that 
no objection could be allowed to be taken to tl e 
is«ue of the proce s upon an appeal from the con 
Tiction had at the tna) the point not being one 
affecting the fairness of the tnal m any wav Per 
Mookzbjce j The case was covered by cl (a) 
ot a 537 of the Cnminal Procedure Code ^ltv 
Berari Das r Kece Emperor (1911) 

16 C W K 1105 

— ■ / »/t>nnofioa before police 

reported to be false— -Judicial engiiry ordered bj 
Dtpntj Hagistrole d sposx g of pit ce rtpe/rt—^as 
made orcr to another Magitlrale — Issue of proce s 
bj fiWer after t yaify— Compc/eacy of such Jfayij^ 
trate to try here the pobee reported 

an t* lodged against the peti 
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DIGEST OF CASES 


( ISOS ) 


•CRimNAL PROCEDURE CODE (ACT V OF 
1898)— conW 

8 190 — ’Olid 

♦loners by on© S to bo false and tccotamended the 
pro f‘oution of S and the Deputy Sfagisirate in 
cliargo on receipt of the police report ordered a 
judicial enquiry although there was no complaint 
by S and subsequently recalled that order and made 
oyer the case for disposal to another Deputy Alagis 
trate who after taking oTidenco i sued summons 
against the petitioners JItli that the Deputy 
■^gistrato who i sued process against the peti 
tioners did not act either upon a police report or 
noon a complaint and although s 190 cl (c) 
luav not strictly apply the petitioners ought to 
bo allowed to have the case tri^ by another Magia 
trate An^nta Ram Tewabt i SnxntH Vltab 
<!ae£ai (1913) 17 C W N 705 


CRIMINAL PROCEDURE CODE (ACI V OF 
1898 ) — fontd 

- ■ - ■ '8 100 — oacld 

y The Emperor {1006) 10 Q W 2^ 71o, dissented 
from SrspAEASAW y Rna Empeeok (1920) 

I L R 43 Mad. 709 

Calile Trespass 4c< (I 

of 1S71) 8 20 — il/ajislra<e — Cogniuinet of offeuts 
-Special auihortti/ to try easts under 1/ie Cattle 
Trespasi Act A Magistrate who is authorized 
under s 190 of the Code of Criminal Procedure 
1893 to take cognizance of offences upon recei-nng 
complaints can take cognizance ol complaints 
nnder s 20 of the Cattle Trespass Act 1871 
although he is not sppeislly authorised in that 
behalf Esifsbob p \ isnvA’TATH Visicrp (1919) 

I L. E 44 Bom 42 


Trial by second doss 

^lagisirate as ease under s 408 JndianPenalCodeof 
complaint disclosing offences undrr s 400 4i7A 
Indian Penal Code and acgaiUal by hm — District 
Magistrates jurtsdiclion to tale eoju^nee of fur 
ihoT complaint A complaint was Wed against the 
petitioner diselo ing offences under ss 409 and 
477A Indian Penal Code The case was by nis 
-take made oyer to and tried by a Magistrate 
ev^toising second class powers and not invested 
with the power of making commitment to the 
Coiit of Sessions who treated the case as one 
under s 403 Indian Penal Code and acquitted 
the accused The eomplimant subsequently pre 
sented a further complaint under ss 409 and 
477A Indian Penal Code to the District Magis 
trate who took conizance of the same Held 
that the District hlagistrato was competent to 
take cognizance of the second complaint Kbistcia 
D^OX OffOSH I MOaEVOBA Natt Dutt (1918) 

23 C W N 518 

— — Omission of one Magts 

(rate to taU cognt snee on suspicion effect oj on 
sibseqaent pro eedings WooDUOTrs J (BCACa 
OBOFT J concurring) Where the folioe searched 
a hut on suspicion and tncnmmating evidence was 
found and after the search was over the Additional 
Distnct Alagistrate came to the spot aod saw 
what bad been found and a search list was prepared 
which the Additional Distnct Magistrate signed and 
-the accused were subsequently placed before another 
Magistrate who held an enquiry and committed 
the accused to the Court of Sessions for trial 
Held that the fact that the Additional Distnct 
MagiHrate did not take cognizance of the cose at 
once did not render the subsequent proceedmgs 
h lore another ■Magistrate bad nor conld such 
subsequent procecdmga be held to be prejudicial to 
the accused That it was not the duty of the 
Additional Distnct Magistrate to take cc^izance 
of the case on the basis of what he found at the 
sDot Pastesh Cai'iDPA Ba'iebjee » Eufebob 
( ign) 18 C W N 49S 

D I L R 41 Calc S50 

— — ■■ - ■ District JUaaisIrair 

receiving tnformrilton of offence as President of 
District Board — Bight to take cognizance under 
s 190 (e) The fact that a Distnc Magistrate 
-who happens to be also the President of a Distnct 
Board receives in the latter capacity information 
as to the commis ion of an oSence by a servant 
of the Board docs not debar him from takmg 
cocnizance of the offence under s 190 (c) of the 
Cntninal Procedure Code TIakur Pershai &tngi 


SS 190 and 200 — Complaint /ai7Kr« to 

examine rowplftinanf M the defendant in a cinl 
snit filed a petition before the District Magistrate 
stating that he had no certain knowledge of the 
fact but he bad heard that the plaintiff had tafc n 
stops to abstract from another court where a 
number of papers had been filed in a previous 
suit papers in connection with the present suit 
and had employed K J and B to introduce by 
forgeries entries therein which would support the 
plamtiC'e caeo He did net ask tho JIagistrate 
to issue automoD'es or warrants against the accused 
but desired that a confidential enquiry should be 
made bv the Criminal IcTeitigatjoa Department 
The Magistrate ordered the inquiry to be made 
and on receipt of the report of the inquiry ismd 
warrants against the three accused The Hi|h 
Court stayid further pw^ediMS penina the 
disposal of the cinl suit When that snit had been 
decided the Magistrate without making any further 
enquiry ordered the proceedings against K to be 
ooitioued Held that the petition ^ed by M 
w»s a complaint within the meaning of s 190 (1) 
fa) of the Code of Criminal Procedure 1893 and 
that the Magistrate should have examined SI on 
oath under s 200 Held further that on receipt 
of the report of the oaqairy by the Criminal Investi 
cation Depar+meat the Slagistrate should either 
Save called upon SI to lodge a furth t complamt 
and examined him on oath or should have directed 
the officer of the Criminal Investigation Depart 
meat to file a complaint The power of a Slaps 
trate to P oceed upon information is intended to 
bo used m ca es m which the Magistrate has good 
rea on to believe that there has been » 
infringement of the Jew but is unable to take 
action m the ordinary way for the reason that 
tho party a^gnered is unwilbng or unable to 
proa-^te It 13 not open to a Magistrate under 
8 ISO (I) (c) to take cogmzanco upon romplami 
without examining the complamaat or bPO“ 
report of a pobce officer Jhitna Lal faA^ 

Tm Kano E-upeeor 2 Pat L J 657 

S3 190 200 and 403— There 13 nothing 

in the rode to prevent a Jlagistrate from entertain 
mg a eeoond complamt after an order of discharge 
by another Magistrate BiJOO Singh v 

Emterob S Pat I / 34 

ss 190 295 (e) 309 530 (k) 631— 

fire Macistbate I L R SP Calc 110 
88 190 497 498— 
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CEiraNAL PROCEDURE CODE (ACT 7 OP 
1893)— «)«/J 

S3 190 (1) 202 203— 

S<e CouTLAm I E R 41 Calc 1013 

S 191— 

See Depekc* or Ivdia Act (IV of 1915) 
« 2 I L R 41 AU 164 

8 192— 

Sees. 107 I L R 41 Uad. 246 


See IIacishute Potvzr or 

7 Z. R 33 Cslc 68 

Transfer — Case trant 

f erred bj Dtslriel ilajtHraU to the Cenrt cf a Sub 
d rttional 2Iajis raU~Furl\er lran.Jer by Sub 
d risionil J/ajii ra'e n!tf» rifoi Hell that 
» District ila^'istralo hss relerrel ft casa foe 
tnsl to ft Sub dinsJonal Illustrate the Utter 
has no payer to tran fer it to any other lU^istrata 
MborOinatft to him. BitaiB Hesarr r Au 
Hcsak (1913) I L R 33 AU 166 

S3 192 200 to 203 476 537— 


See False I'^pobuatiot 

I E R 43 cute 173 


B 193 — TroM/er— tnprrtl— Crf«« — 

Poteert of Sessions Jiidje ffelJ that the srord 
cases Its nted in s 103 (”) of the Code of Qnimnal 
Procedure do*s not include appeals la re lie 
pe'ition of JJanea Aemal I L S $ Bom ICj 
and Chatter Pal Stnyh v Raja Ram 1 L R 7 
AU 631 followed. Allah Dei Bejam \ Kem Hall 
1 L R 2S All S3 referrcl to EaircitOR 
r ABDCsrmsB(101.>) I E R 37 All 2^ 
19J- 


Beee 4 
See s 197 
Sees 23r 


I E R 35 AU 8 
I E R 43 Cate 1153 
7 E R 2 Lab 305 
I L R 45 Bom 834 


S/e Affeal to Pbift Coefcu 

I E R 41 Calc 734 


SeeApFEAL BIOitTOF 

I E R 41 Calc 804 
See Afpbaiseuewt 

I E R 48 Calc 1086 
Ser Calcctta Hem Act 1920 e 24 

25 C W N 661 

See CiTO. Pbocedcbb Code 1903 e 115 
I E r S3 AU 513 
.See CsrurxAL Jubisdictiov 

r L R 37 Calc 714 
14 C W N 806 
See CRiircriL Pbo editbe Code 
s 470 

1 Pa* L J 233 533 aad 637 
Se Pe-sal Code (Act \E\ of I860) 
ss IS- 211 1 L R 31 All 522 

S3 19 Axo 193 

I E R 45 Earn 663 
See Peiucbt I L R 33 Slad 4T 
5 e SA'fCTio'T ron Pbosecctio-s 
S ee U3I^o A FoaoBo nocciiuvr 

I L R 39 Cate 463 

— Furth t eridsacj — Ssperor Cotrt 

has no jjrislicl ot to orler further injitrf bj 
Silorhn-ite Cotrt A aapenor Cnmiait Oooct 


CRIMINAL PROCEDURE CODE (ACT V OF 

189S)-<onJd 

S 195 — eon/if 

to which an appeal has been preferred under s 19 j 
of the Criminal Procedure Colo against on order of 
an inferior Cnminal Court granting sanction has 
no power to take or call for further evidence The 
jowertodo o given by s 4‘’S is hniited to appeals 
under that chapter Kbisitva Reddt i E'lPEroR 
(1009) I L R S3 Mad 90 

Sanction by Presidency SmaU 

CanSB Conrt — Order granted by single Judge — 
PoHers of Full Court to rtiote the sanction — 
Full Court not an ippellate Ceuri— Prejidenei/ 
SmoU Cause Courts Act {XV of J8S2) ss 37 28 
Where ft aanction to prosecute has been granted 
byftJudgo of the Presidency Small Causes Court 
at Bombay the Full Court of that Court has no 
power to revoke the sanction Per Cjiandavar 
lUB J The language nsed in ss 37 and 33 of the 
Presidency Court of bmall Causes Act (XV of 1832) 
does not appear to bo appropriate for the purpose 
of confemng appellate jurisdiction upon the Full 
cinirt Per Bitchelor J The jurisdiction con 
Icrrel by s 38 of the Act is not appellate but 
rem lonfti oily Bmviit' Pir'ti in r« (1999) 

tl E R 34 Bom 316 
—————False information to police 
prosecution for — Sanction to proseeuto^ojni 
tanee of offence without the eomplatnl of thepubhe 
senani with whom false information lodged TV here 
on the Police reporting an information to be false 
the Inspector oi police purporting to act under 
a lOo Cnminal Procedure CMe granted sanction 
for the prosecution of the Inforinaat under s 
182 Edian Penal Code and the Magistrate took 
cognizance of the odeace Semhle That without 
the complaint of the public eervant to whom the 
ftUeged fslsoinformstion was given theMsgutnta 
was not n"ht in tabng cogmzance of the offence 
IssES V kno E^ebob (1910) 

-,ail4 C W N 765 

Appeal — Held that when eaaotioa to 

prosecute has been granted or refused by a Court 
under the provisions of e 19o of the Code of (bminal 
Procedure only one appeal from such order wiD 
lie under that se tion Xanhni Lai v Chhadammi 
Lai I L R 3l AU 48 followed 2talhJsu.avn 
iludah V l«>i» CTerti I L F 30 JIad 38 re 
ferredto '^ETA Paasad v Babax BABitAt (19141 
I L R 36 All 469 

, — ■ Ferjnry — \o desirable i« public 

interest la granting sanction to prosecute for 
penary Courts should not mecelv see wheth r 
there is a good prospect of conviction but should 
also consider whether the circumstances are such 
iis o render prosecution de mblo m tho public 
interests Where tho jietition r a girl of hfteen 
in ft statement before a Ma'uatrate under s. 164 
Cnminal Pro edure Code said that her moth r 
and one Bushayya used to talk apd fight with 
each other and as a witness before another Magis 
trate stated that they never quarrelled with each 
other Held that a pro>ecution for perjury was 
notdeirabl* \attava Pasavkusam (1914) 

I E P 37 Mad 554 

Omission to record d position as on 

solemn oath— 0/ aginmlioi^^Prtsid icy Coiri 
of SmsU Ctiset enjsiry 6/ Ptj Irar at to proper 
s rrie of Simmons if judir'i’il pro eel ayt— ^sne 
lioi to pros ute p_r»iu.ioe la semee 

\ 
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CRIMINAL PROCEDURE CODE {ACT V OP 
1898)— 


— S 195 — conld 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898)— <onf!f 


of summoni Before the Pcgistrar of tho Presi 
deocv Court of Small Causes at Calcutta whoso 
dutv it 13 to enquire into tho proper acmeo of 
summons and to take evidence in this behalf it 
transpired that tho petitioner m this case by faUo 
representation Imd returned tho suminons as 
properly erved and the Public Prosecutor at tho 
instance of the Chief Judge made an application 
for sanction to prosecute tho petitioner under 
B 20o of tho Indian Penal Code which was granted 
L\ the said Registrar under s 19o of tho Cnmmal 
Procedure Code and upon a rule being obtained 
to question tho propriety of the sanction Held 
that the proceedings before the Registrar were 
judicial proceedings and he was a judicial officer 
that tho sanction given by him to prosecute was 
properly given and tho fact that it was not stated 
in the depositions recorded by tho Registrar 
that they were taken on solemn oath or afhrma 
tion was a matter covered bj s 13 of tho Oaths 
Act Queen v Seaa Bhogla li B L E 291 
and Queen rmpressT iS^m I L E J6 Bom 3S9 
referred to Baloiiakd i Takak Nath Sadho 
[^914) 18 C W N 1323 


-S 195 — conld 


Code to revoke a sanction granted by a lower 
Court Bapo V Bapu (1913) 

I L R 39 Mad. 768 


Scope ol section— ProceeJinys I/* 

rdaiion to tchteh aanchon of Court neeeaMry— 
Information to police folloiccd btj complaint in Court 
Where the information to tho Police was followed 
by a complamt to the Court based on the 
allegations and on tho same charge as that contained- 
in tho information to tho police and tho complaint- 
was investigated by tho Court sanction or a 
complamt of the Court itself under s 19a (6). 
Cnmmal Procedure Code would bo necessary 
before the Court could take cogmzance of an 
offence punishable under s 211 Inian 
Code alleged to have been committed by matong 
a false charge to the police on the ground that 
It was an offence committed m relation to a pro- 
ceeding in Court BROWKI ANAWnAL^lWIWCK 
(1010) 20 C W N 134* 


- Sanction against witness for 


—el 1 (b)— False endorsement on a prombsoty 
notfr-I«d»aft Penal Code {Act XLV 1860) $ 193 
complaint uRi»r— Sanclton— NeewaUy Where a 
complaint of false endorsement on a promissory 
note*^ to prove a payment of Rs 1 500 was pre 
ferred to a Second Class Magistrate but was 
tran ferred to a First Class Magistrate and where 
between the date of dlmg of the complamt and its 
transfer a civil suit on the promissory note was 
filed Held that the sanction of the Civil Court 
under s 19o (I) (6) was necessary before the Court 
could take action on tho complaint ildd abo that 
the date of the presentation of the complamt 
before a Magistrate having no jurisdiction to en 
tcrtain it was not the date of the mstitution of 
the Criminal Proceedmgs Re Pabakeswaban 
Nambuoti (1915) I L R 39 Mala 677 


sanction againsi - 

U rnnsl be ieten— Ho mmon “ 

tor the pio.toOt.oa of on? P^oo ^bo .. nol 

e potty to tho .mt or 

Hanmnv Empire ISO P J « « ““"S” 

Dim Lott DiuJioitoilOMBM ^ 


Sanction to be granted on legal 

evidence— s 195 (6) High Court hearing an 
appeal under — Judges divided equally »» opinion — 
'Whei'her an appeal Uee under cl 15 of the Letters 
Patent A Magistrate received a complamt of 
cnmmal breach of trust examined the complainant 
on oath under a 200 Criminal Procedure Code 
but suspecting the complamt to be false referred 
It under s 202 Criminal Procedure Code to a 
Pobce Inspector for investigation and on 
the report of the Inspector to the effect that the 
case was entirely false dismissed the complaint 
under s 203 Cnminal Procedure Code On on 
application being made for sanctira to proewte 
the complainant for preferring a fal e c^plamt 
the Tilagistrate asked the complainant to show 
cause why sanotioh should not be given ^t m no 
witnesses were examined by him to show the truth 
of his complamt the Slagistrate granted sanctum 
BeU affirming the decision of Sundaba A^ab J 
that the above materials did not consfatnle legal 
evidence for the Magtstrate to grant the esiwUon 
and that hence the sanction given should bo «t 
aside Quare Whether an appeal nndCT c 15 
ot. the Letters Patent lies against an order rt a 
division Bench of the High Court when one of the 
Jud'res differs from hts colleague on hrenng an 
apphcation under s 19o (6) Cnminal Procednre 


fiu6or<fi7iotien of Courts— Tra J asking 

local jurisdiction power to -ertam offences 
for sSucticm^to , ?5tSute Code 

under s 195 (5) . transferred to a 

Act V of 1698 should ng be 
Court to which ae^e 

for eanctien was jj 1,0 ineffective 

sanction of such a Court Wd 3 no. 

High Court caMot - Magistrate other 

CrLmal si , “sdiction tho person. 

than one within whose loo J instituted 

18 found i ^ 

W4BiIn:s» VHMiTiBMi TaivM jj5 

pending the disposal of theappa 0/ 

Court— Expiry of six proUinc Under 

the High Court to exten^m* n««c ^ of 

. 195 d (6) »< 10 o«l»d 

1898 the High Court has tb p^w 
the tune of a sanction to 3^^ months 

the expiry of the v Sinna 

from Its date Karuppana Kali 

Oounden I L B 26 dW fouo ^ ^ 

Ktnhar Sett v l^'^obandhu_^a^ Rjbbiso L 
Calc »79 diannled from 41 goni 631 

Co r MBiBB (1916) ^ ^ Held 


Appeal— , of the High 

that an order made by a sm le tmder 

Court grantmg eancti^ for a ,9 not a 

8 195 of the Code of ?>“““!“ e 10 of the 

judgment withm *^0 P® ® ^,13 nnder that 
Lettwa Patent and is not PP^^^gf bo called m 
section heither can such Code of 


Xietrerti do -- 

section heither can such ^ode of 

question under sub s toj o 
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CRlSmAL PROCEDUBE CODE (ACT V OF 

1S9S>— fo-W 

. > IflS— «»i/i 

Criwinsl rrocp<5nrf in»»inuth a of (ho 

ill h CoDrt » n h im not «hordma(o (o a 

J) vi ion r^nch of thp Court //iirri4h Chundrr 
< /ord'vry T Ko1 tvndtn /)(»» J t P 9 CqIc 
/f reV-ml to r M^njpto I'XAf^n 

(IMC) 1 L. B 39 AU M7 

Sincljon gnated by a Court of 

Spall Causes— OH to remfe niKUtm 
Jun J ct on — J ijf VThm »n ortler 
priutm^ or rrfur ns Mtict'on (o r™**^(* •» 
niado br a Court of Sm»U Cauno4 under « 10 > 
cf tbe Code of Crunmal I roecdure th« Court to 
wbteh an application for the rcTcrral of *uch order 
lien in the Court of the Diftrict Judge bandar 
Lol T Ainyrn/xror C AU L J 96 llo-»r 
tjulatnmad v l/ii5 Lfll { L ti SI AU SIS f» 
rc /iom Pra^nd KoUa / L P ST Cate. 13 and 
£ diu UX T ChinW Cop^ I I It 43 Coif o97 
referred to A] diia Prasad t Item Lei I L It 
«/ Alt 197 dutinpurthed Amt la Tacan » 
Aiejfrr^^for / Patna L J '‘06 and SnlAdto 
^ n]*i r Tit D tlntl Mayrntrate Jfu affarpur 
9 Peine I J 1 d> neafed Irom Ctr/Doa lut r 

BiuJi5LAt.(10l ) I L B 39 AIL 6^7 

— On the hearing an 

appbcation to (he Xrich Court agauut th« order 
of (he Presidency Smell Cnueo Court refuamg aanc 
tioa to pro*ecute a Vakil hae nsht of endieueo 
J efor® Reach appomtorl by (ho Chief Jiutico (o 
dierioteofit Bi cmi Lil r Cnatru Gore (1917) 
21 C W N 654 

cL 7— Ptoseeuftea o! wituesa peudmg 

disposal of rut (a which he deposed — Pro 
frxdy o/ joae/ioninj— Cf (7)— Revocation o/ eane 
(lon pronied by Rubordiao/e Judge tf la be applted 
Jar before Dittrui Judg o' /f*?^ Court In « milt 
brouKht bv a Udy relating to a certain boameee 
which the cbimed ai the etelueiro property of her 
huahand the petitioner who was her brother and 
Ammukhtear entrusted with the conduct of the 
euit died an aflidarit about eatnea m the books of 
the bosiness showing the defendant e status tberetn 
\^'bile the suit was atiU pending on tho application 
of tbe defendant (be Subordinate Judge granted 
sanction for the prosecution of the petitioner in 
respect of tho statement in the amdavit Tho 
petitioner mored the Higli Court Held that 
generally speaking it is not desirable that wit 
nesses shoullbe prosecuted while tho case in which 
they have deposed Or are about to depose is atilt 
pending and in the circumstances of the present 
ca e (the pUmtifI being dependent on the peti 
tioner for the prosecution of her case) tho ^cr 
msdovasali themcre improper Without deciding 
whether an application for zoTOcation of sanction 
granted by a Subordinate Judge should be made to 
the Dwtriet judge as being the Court to which 
appeals ordinarily he from tho former Court tho 
High Court sot aside the order in the present case 
PiJ Kcsian Deott t Sstisk Coancwa GaoHn 
(1917) 21 C W N 753 

Abetment of perjnry Before a 

Committing Magulratt — Ip^ico/ion for tanetton 
made to the Committing Slagietrate — Trarnfer of the 
hlagtsirale pendin'; injuiry— Die ilagitirale tue 
eteded bj another ilagntrate xcho had no pomr to 
tommit-^anci on procrediny* tent toBittrut Slagte 
irate— 'Grant of eanction hj Dietriet Ilagietrole It 


CRIMINAL PROCEDURE CODE (ACT V OF 
189S)-fon(f 

■ ' " 9 105 — eoniJ 

was alleged that tho applicant who was a pleader 
half daring tho conne of an inquiry btfoto & Com 
mittin;; Magi Irate abetted perjury An applies 
(Ion foT aanction to prosccuto tho applicant was 
therefore made (o (ho Magistrate l^nffothepro 
ceedinga for sanction were pending before him tho 
Magistrate waa transferred and was incceedcd by 
another MagistnKo who had only second class 
powers and bail no power to commit Tho out 
going Magistrate accoidmgly submitted tho sane 
tion proceedings (o tho District ^fagistrate who 
conducted the inqiiiir and granted tho sanction 
Tho applicant applied to tho High Court contend 
log (hat (ho District 3fagf«tni(e had no junsdtcCion 
to grant the sanction Held that the District 
Magistrate had jurisdiction to grant the sanction 
Inasmuch as ho was riearty one of the ofEcers oa 
whom deroiccd tho disposal of committal of cases 
In re ftaMRAO X BELLAn\ (1917) 

I L B 42 Boio 190 

Appeal-~^i;ainst order refusing sane 

tion—J/unsif of Jaunpur—'Iddilional Sessions and 
SubordiJiale Judge e>J Jaunpur— Bengal Agra and 
dsmm Cinf Court* v4ef (t/I of 2877) » 2f(2) 
Held that an application to revoke or grant a 
aanction for a prosecution mated or refused hy tbo 
hlunsif of Jaonpnr would lie to the Additional 
Sessions and Subordmato Judgo^ Jaunpur Held 
also that a Court to which such an application is 
made IS competent to take additional evidence for 
the purposo of satisfying UseH whsthet lanotion 
ought or ought not to be granted Ralmaf uUah 
V The Emperor 32 Indian Cares IS7 followed 
EurtBonv JAaBi7vSimi7i.(1917) 

I L B 40 AU 21 
—^cL 6— Period for which sanction remains 
In force — Termtnus a quo Under cl (8) of s 195 
of the Code of Criminal Procedure the date on 
which sanction is given is the date of the order of the 
Court which onginaUy granted sanction and not 
the date of any subsequent order refusing to set it 
aside /n re JlulhuLmdam Pillai I L B 6 Mad 
190 followed Tilak Basi V DaltpSihqii (1018) 

I I B 40 All 338 

__ e _ Confiimalion ov asuonow bt ArrEt. 
UTB CooBT— Revifion oppfication against grant 
of sanction regettei summarijy by High Court — 
Time cannot run, from the date of summary regection 
On the 21th July 191G a sanction to prosecute 
was given by tho first Court it was confirmed 
on appeal by the District Court on tho 23rd Oeto 
ber 1910 An application to the High Court 
under ita revisional jurisdiction against the grant 
of sanction was sammardy rejected on (he let 
February 1917 A complaint under the sane 
tion was filed on the 10th Julv 1917 Upon an 
objectioia bemg raised that (he complaint was 
time barred under s 19o cl (8) of the Criminal 
Proceduro Code 1893 as more than six months 
had elapsed since the grant of sanction Held 
uphi^ding the objection that the complaint was 
time barj^ for tho summary rejection of the 
application by the High Court did not constitute 
B date from which tho period of six months began 
to run PAfivATBio Mhaskojirao In re (1017) 

L L R. 42 Bom. 281 

Of Receiver appointed by Court — 

ITifJou* sanelion — igent of firm appointed BeteitCT' " 

2r 
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CRIKINAI. PROCEDURE CODE {ACT V OP 
1898)— confrf 
— B 195 — confd 

of summons Beioro the Registrar o! the Pxesi 
dcncj Cotirt of Small Caascs at Calcuitft -whoso 
dutv^ »t IS to enquire into the proper service of 
summons and to take CTidence m this behall it 
transpired that the petitioner m this case by false 
representation had returned the sumTaons a* 
properly served and the Public Prosecutor at the 
instance o! the Cbiet Judge made an application 
for sanction to prosecute Iho petitioner under 
8 Od of the Indian Penal Code which was granted 
b\ the said Registrar nuder s lOu of the Cnrmna) 
Procedure Code and upon a rule being obtained 
to question the propTiety of the sanction WeW 
that the proceedings before the PcRUtmt were 
judicial proceedings and ha was & judicial officer 
that the sanction given by him to proseento was 
properly given and tho fact that it was not stated 
in the depositions recorded by the Pcgistrar 
that they were taken on solemn oath or afKrma 
linn was a matter covered by s IS of the Oaths 
Act Qiieeu v Seiea Bkofftv 14 D L R 29i 
and Queen EmnrcM t Shavtt J 1 R IS tom 35? 

.0 

— d ifb>~ralseeadotsement oaa ptonassory 
<jfvt8~/ndtan Ptnal Codi ( Icl T£>I ISSS) a JS3 
complaint under— ffa»«bon-~A<e<i8ify Where a 
complaint of false endorsement on a ptomUsofy 
cote to prove a pavment ol Rs I 500 was pro 
fetted to a Second Class llagistrate but was 
twnsferted to a First Class htagislrate and where 
between the date of Clmg of the coraplaiat and its 
transfer a civil suit on tho promissory note was 
filed lltl4 that the sanction of the Cml Court 
under a 19» {!) {b) was necessary bef ore the Court 

couldtakeactiononthecocapUint HeW also that 

the date of the presentation of the complamt 
before a Magistrate having no jurisdiction to en 
tertain it was not the date of the lostituliim ol 
the Criminal Proceedings Re PaBsareswan^ 
l,AM®trBSi {1915) I L R 39 S3ad. 877 

— Sanction to be granted on legal 
evidence— 5 ib) High Court keanng an 

appeal -under— Jaifjej dmded equally m ommoa— 
Whether on appeal lies under cl IS of the Retlera 
Paleni A Magistrate received a complaint of 
criminal breach of trust exaromed the compUmmt 
on oath under s 2O0 Cnmmsl Thocedure Code 
but suspecting the complaint to be fa^ referred 
It under a 202 Criminal Procedure Code to » 
Police Inspector for investigation and on «ccm^ 
the report of the Inspector to the effect that th® 
case ws cntirelj false ^smissed 
ttnder 8 203 Cnmmal Procedure Code On «n 
application Vmg made for sanction to prostate 
the complainant for prefemng a false e^plaint 
the /Magistrate asked tho complainant^ show 
cause why sanction eho^ not be given « no 
witnessea were examined by him to shw the i^th 
of his complaint tbe Magistrate granted sanctiim 
Held affiroung the decision of Sevpart A^*b J 
ttot the above matenals did not conrfrtate 1^1 
ewJence for the Slagistrate to g™’'* 
and that hence tho aanctioa given should be 
aside Quart Whether an appeal un^r c 15 
ot the Lettew Patent bea aeamsf 0‘ ® 

iKv won Bench of the High Court srlien one of tha 
Judzw differs from his coUeaeu® on h«nDg an 
application under s 19 j <4) Cnm.aal ProceOaw 


CRIMINAL PROCEDURE CODE (ACT V OF 
1^8}— 

8 195— 

Code to revoke a sanction granted by a lairet 
Court Bittf V Bapp (1913) 

1 L R 39 Mad. 788 

Scope o! section— Pfoceedisss *« 

rdalion to tekteh tanclton of Court flecMMiy— 
tnformaliort to police followed by complaint •» Q'’“" 
I^ere the irdormation to the Police wea lollowea 
hy & complainb to tho Court- baaed on the sa^ 
allegations and on the same charge as contained 

m the jnforraatioa to the pobce and the complaint 
wav mvoatjgated by the Court sanction or a. 
complaint of tho Court itself under s 
Crwranal Procedure Cbde would be 
before tho Court could 
oflenco punishablo oader s 211 
Code alleged to have been committed by metog 
ft false chlw to the poliM on the g^d 
it was an oflence committed m 
c^mg m Court Bnowv t 

Sattcticm against witness io* f?;^®.7v 

U mnsl be taken— No aancuon « 

for the prosecution of any - ogencM 

DlwltH-f DiuJ.i>a.a! jj j55 

Subordination of Courtt^Tra [ a»kit^ 

local juri, diction J certain efien«e 

for sanction to -procedure C^e 

under e 195 (6) ai^ («) . traaafenred to ® 

CTOrt to which th^ourt MiM as the 

for aanctiw wm be ineffective 

wnction of such a ^ ^ a case under a 
H»gb Court e^ot » Magistrate other 

Ct.mmal ai lonsdiction the pers^ 

thfto one vrtthin whwe instituted 

w found against ^ I I R 

Inthemattero the^itmnma 5 ^ 

W*.A 1™ » VmAVACM (1» iss 

wttiding Ifte inpoeal of the opPj ^,^,^poaer of 
1898 the High Court has even elxer 

Co c MlcimdliW) I i, ,, a S<a 

th. H.k1> 

tb.t .0 onUt cua» by » 'W'" -“f " 

Court granting jrocedurt f* “o* “ 

8 105 of the Code of of » 10 of the 

l«dgm«nt withm ^,„«atahle 
I>tten Patent and >8 net be calt^m 

aeclwn ^elthe^ can such an oM 
quMtion under eub-s (^) ^ 
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CRIMINAL PROCEDURE CODE (ACT V OF 
1S98>— 

t. 19!>— <0"^ 

rrimin»l Procpilort* in*»mueh as a of tho 

Kic*i CoAsrt ■ ttins smplT is not stibonJioata to a 
D ri 10*1 Pnif!) of th<* Court llvrnt\ ChvnJtr 
CfcnfSvry t fiOl tvrdm /V’ I 1 F 9 Cate 
4 < rf'enrd to Pouis r Mjminro I'nastn 
(PIC) 1 L. R 39 All 147 

Sanejion franlad by « Court o! 

SmiU Camel — to rtml* tanetion 
Jvnt^ el on — IM !r rt Jydj IVhpn an orJof 
printms or rcfu inz einction to rroiecwto U 
iraie bv a Court of Causon tinder a 10> 

cf the Ccxle of Cnmmal Iroeolure tha Court to 
which an apflieation for the rcrcrwl of inch onicr 
Im IS the Court of the District Judpe 
£«f r Ai jAnp/for C All I J 796 Hatr 
t/afommarfT ;/i 6 iaf t L R 31 til 313 In 
T< Porn pro ad italh I L R 3 Cate J3 and 
Ltdia Lai r Ckfatu Gap* f 1 R d3 Calc S97 
referred to Ajvdha Ftatad t Rom Lai I L R 
„/ Alf lO” di tintruialed Ambila Tetean r 
f inj Emperor I Patna L J and Salhdeo 

^ ojh V Tl Dirfrict Mejtetrale of Jfu affarpur 
5 Petoa t J 1 t\\ ented from CirniDA Lal t 
Bfi*JA>LAL(19n- L L. R 39 AIL e^7 
- ' ' On the heanog an 

application to the Rich Conrt agamat the order 
of tb« PresidencT ^mall Causa Court refusing tanc 
lion to prosecute a VaLil has right of aodienco 
before Dench appointed by the Chief Justice to 
d <T>o a of It Drone Lal r Ckatto Gors (1017) 
21 C W K 654 

cL 7— Proiecottott ol wltoess pending 
duposal ot fwt In which be deposed — Pro* 
pnelj of jiifle/ioninj — Cf (7>— fietoMhon of tone 
fion pranfed by Suhordinate Judy if io 6e applied 
for before Ditfnet Judy or High Court In a roit 
brought br a Udy relating to a certain business 
which she claimed as the exclnsire property of her 
husband the petitioner who was her brother and 
Ammukhtear entrusted with the conduct of tbo 
suit filed an aidant about entries m the books of 
tho business showing tho defendant a itatus therein 
While the suit was still pending on the application 
of the defendant the bubordinate Judge granted 
sanction for the prosecution of tho petitioner m 
respect ot the atatement in the afCdant The 
petitioner moved the High Court Held that 
generally speaking it is not desirable that wit 
nesses should be prosecuted while the case la which 
they bare deposed or are about to depose ss stdl 
pending an 1 in tbe eircumstances ot the present 
case (the plaintifi being dependent on the peti 
tioner for the prosecution of her case) the wder 
made was all tbe more improper Without deciding 
whether an application for revocation of aanction 
granted by a Subordinate Judge should bo made to 
the District Jud^e as being the Court to which 
appeals ordinarily lie from the former Court tbe 
High Court set aside tho order in the present ease 
r*j KtniiB Deott t SaxisH Chawdra Cnosir 
(1017) 21 C W N 753 

Abetment of perjury Before a 

Commilling JUagitlrale — Ap^iealion for eanetiom 
made to the CommtHiwj JHagisIrate — Trar ferof the 
ilagulralt pending toguirj—The ilagittraU sac 
teeded by cnofAer Magntrate icho had no poictr to 
(omnil’^anchon procretfin^s tent to District ilagtt 
trati — Cronf of saneUon by District 2lag, strafe It 


CRiarofAE PROCEDURE CODE (ACT V OF 

1698 } — eonIJ 

f 195— fonff 

was alleged that tho applicant who was a picador 
hail daring tho course of an inquiry before a Com 
mitting Magistrate abetted perjury An applica 
tion for sanction to prosecute the anpbeant was 
therefore made to thoMagistrato ^\hlIothop^o 
eeedinga for sanction were pending before him tbo 
Ma-n t»t« was transferred and was succeeded by 
another IfagistnKo who bad only second class 
powers and bad no power to commit The out 
going Magistrate aocordmgly subroittod tho sane 
tion proceedings to tho District Magistrate who 
conducted the inquiry and granted tbo sanction 
The applicant applied to the High Court contend 
ing that tho District Magistrato had no jarisdiction 
to grant tho sanction Held that the District 
Magistrato had juris Iiction to grant the sanction 
inasmuch as ho was clearly one of tbe officers on 
whom devolved tho disposal of committal of cases 
In re Pamrio V Bellaut (1917) 

I L R 42 Bom 190 

Appea] — Against order refusing sane 

tioti—Muneif of Jaunpiir — AJJifionaf Sessions and 
Ati6orJinore Judge of Jaunpur — Bengal Agra and 
Assam Cinf Courts Act (t// of W7) s 21(d) 
Held that an application to revoke or grant n 
unction for a prosecution mnted or refused by tbe 
Munsif of Jaunpur would lio to the Additional 
Sessions and Subordinate Judge, Jannpur Held 
also that a Court to which such an application u 
made is competent to tako additional evidence foe 
tbe purpose of satisfymg itself whether sanction 
ought or ought not to bo granted Rahmal vltah 
V The Emperor 32 Indian Casts 157 followed 
Empebob V Jaobvp SinixuL (1917) 

I L R 40 All 21 
— cL 6— Period for which saactioa remains 
In force — Terminus a quo Under cl (6) of a 195 
of the Code of Criminal Procedure the date on 
which sanction is given is the date of the order of the 
Cburt which originally granted sanction and not 
tbe date of any subsequent order refusing to sot it 
aside In re hlulhuhvdam Pillai I L B 0 JIad 
190 followed TiLAKRaiir Daetp Sman (1918) 

I 1 R 40 AIL 338 

_ gL 5 — Conflimalios OFSufcnov bt Appel- 
UTE ^CRT— Ammon applieafion against grant 
of saneUon rejected svmmarilj by High Court- 
Time cannot run from the date of summary rejection 
On tbe 21th July lOlC a sanetion to prosecute 
was given by tbo first Court it was confirmed 
on appeal by the District Court on the 23rd Octo 
ber 191G An application io the High Court 
under its revisional jurisdiction against the grant 
of sanction was aommanly rejected on the Jst 
February 1917 A complamt under the sane 
tion was filed on the 10th July 1917 Upon an 
objection being raised that the complaint was 
time barred under s 19o cl (d) of tho Criminal 
Procedure Code 1893 as more than six months 
had elapsed since tho grant of sanction Held 
nphi^ing the objection that the eomplamt was 
tune barnd for the summary rejection of the 
application by tbe High Court did not constitute 
a date from which tbe period of six months begin 
to run Paevatbao SIcaskosibao Jn re (1917) 

L L R 42 Bom 28L 

0! Receiver appointed by Court — 

irirtoHf aanrf on—igent of frm appotnied Reeeirer- ' 

2 Y 
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CEJSDNAL rROCEDURE CODE {ACT V OF 
1898}— cpnf<? 

S 195 — 

and acting for tl ponfioa of The aeeused was & 
partner end solo representativo in C&IouUa of a 
firiD to whicK some moneys were due from a drm 
of Tvluch the complainant was a partner The fitna 
of the accused brought a suit m the High Court 
and by virtue of an order for attachmeafe before 
judgment took delivery of aom© bales of jute 
belonging to the firm of the complainant in respect 
of w£ch the firm of the accused was appointed 
Receiver Subsoquently an order was made by 
the High Court with the consent of the parties 
that on the eomplamani a firm fatniahmg security 
the firm of the accused would give delivery of Uae 
jute to the complainants firm which however on 
taking delivery of soma bales alleged that the jota 
had ^en tampered with A charge was then latd 
under s 400 Indian Penal Code agamst the 
accused Utld that although strictly speaking 
the firm of the accused was appointed Recener 
the accused as representing the firm must bo 
deemed to ho the Receiver appointed by the Hij'h 
Court and the prosecution did not lio without the 
Boactioa of the Court SiKlOKE Cbaho i Spoav 
C n!4>DMuwa WAT (1918) 22 C W N 910 

Appellate Court to which appe&ls 

do not ordinarily lie hearing appeal by 
transler— Jurudierion of to grant sanction for 

? etyury vAtiKtr at enjiaal or at ApptUait Court 
he ofience of Mrjuiy is complete when the false 
statement is made in the Court of first instance and 
It >a not re committed in the Acpellate Court by 
the production of the record or otherwise in appeal 
so as to entitle the Appellate Coszt to grant sano 
tion as an Original Court And a Joint Magistrate 
to whose Court appeals from convictions by a 
lliiird class Magistrate do not ordinarily be but who 
hears an appeu from such Court by transfer from 
the District Magistrate cannot grant sanction for 
perjury committed before the Third class Msgu 
trat© either as a Court of first instance or as an 
Appellate Court fil'romo Variar v Emperirr 
1 L R 25 Mad 555 referred to BhadMar Tiwin 
V Kamla Prasad I L R 35 Atl SO not followed 
AsA^TnA&rttaTA t Toskadu (1918) 

1 L R 41 Mad ?87 

Disobedience to an order of a 

public servant — Under t 14i Cntwnal Prtxe 
(litre Code — PuMic tenoni wJieHitT a Court— 
Snnelion for dtsobedienct tektOur a jadteial or 
admtntslraine order— ippeal An oroer under 
s 144 of the Criminal Procedure Code is a judicial 
and not an adtumistrative order and an order of 
a Sub Magistrate refusing to sanction the proseea 
tioa of a person for an oSenco tinder a 188 of the 
Indian Penal Code in respect of an order made 
by him under s 144 of the Criminal Procedure 
Code IS the order of a Court to which the appeal 
p^rovwioas in a l9o (7) of the Criminal ProcedDre 
Code are applicable Sanlarant Ai^r t 
larappa Mudahar 2 fTeir 15S considered Aru 
pACHAtM Pn-UAI l POV'SUSASIt PniAT (1918) 

1 L R 42 Mad 64 
~cl 6 — ArmsAct—fT/ of U13) m 25 and 
25 — PoXte enformiUon to D itrici ifagulrale— 
Snnehon 6y I) strict Jlagitfrafc — fepficofion to 
ona Couri to revett artrt tion tcAether eompelent 
— 2>atn<t Magistrate grantitig eanetion tether a 
Co rX \\ hem a District Magistrato receive# m 
iormalion of illicit posscasioa of anas and issue# 


CRianNAL PROCEDURE CODE (ACT V OP 
lW8)^o«W 

1 185 — conid 


a search warrant m conaeqeuence of the infonaa 
twa he acta as a Court though the informatjon 
may have been given under s 29 and the search 
warrant issued under # 2o of the Indian Arms Act 
and an application lie# to the Seisioas Court under 
e IDd (C) of the Criminal Procedure Code to xe 
voko a eanetion given by him for the prosecution 
of the informant for an offence under S J82 of the 
Indian Penal Code Sanlarati -iiyarv Sallarap 
fM Vudaltar 2 Wetr 255 dissented front ClarU 
e Drajendra Ktshort Choiedhnri/ J i J? 52 Calc 
953 tefertud to PawcHAtu Reodi t Capv* 
\mkata Recdi (1918) I 1 B 42 Mad 98 

Probability of proceedings being 

abortive — aborlue Where it appeared to the 
High Court that in the peculiar circumstances 
01*110 case if proceedings for the pro^cution of 
the Petitioners were taken there was » strong 
probability oi their being abortive 
the sanction granted by the lower Court should 
be revoked Observations of ^ 

JnftAUomev I t R 41 Calc 445 t c 19 C IT \ 

fLjT"' N lOS 

AppeUato Coart— ^ ap^ication 

under a 19S cl (5) of the C<^e of Criminal 

pKiceduw stands oa a different footing from an 

Mrf^tion m revuion and is analogous to an 

araeal ffbe intention of the 

clort of superior jurisdiction 

mvtSed noaer the above section 

the «at»» matter on the merit# 

renew of all the facts Bah a 

DArAL(l915) 1 L R 37 All 

1 (b & 0- Income-Tax CoUectot-Jvsi^e 

Income Tax Collector u a Revenue Court wtnm 
the tneanmg of that term as «s^ m clan M (OJ 
loJ (t) of . IM of tl." 

— - IcsolTency rroceeams;— *' 

loged forged .."ro Slod .n th. taolveog 

cSort atU th.t tho suiiBon of th. 

Court to proaecot. for otfenc.3 t.JtoS ^ 
makiR" and using of the said documents i n 
aaiy although the offence of forgery was 
before the commencement of the 

ccedmgs TV here the documents were pr«focw 

before the Official Ajsignee that 

Benctwn of the Court and not of the ^ssi^ 

was necessary The Official 
become a civil Court merely because ^*.ue„,„g 
daeretion in deciding on efawns or 

themselves to be creditors of h'* 

because persons aggrieved by <1^ ° .lecwions 
can api^l to thS Court from 
^-.n Co a 

emn of the aUeged ofTeocc. but to the d«« on 
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CRnnXAL PROCEDURE CODE (ACT V OF 

lS9S)-<^r,lJ 

S 185 — fon/J 

which the eepniiAnco of thi Criininal Court la 
inriteil Hence when once a document has been 
produced Of piTOT in cti fence ficforo a Court Iho 
Maetion of thaf Court or of some other Court 
to which that (curt is suhcrilinate is necessary 
Wore a part3 to tho proceedings in which tho 
document was proiiueol or c'ecn in evtdcnco 
can l>o pro«ecut>f notwithstanding that tho 
offence all nf was committed l>eforo the ilocii 
ment came into Court a a time when the jierson 
comptaineil against was not a partj to any pro 
ceedin^s m tourt C rdhnr \ltnrcn r A»ny 
tmprrc' J. C IT ^ htny Fiaptror T Poja 

Vitiiafa AAoa 8 Ondh Ca 313 and Emptror 
T IjoUa Praiad I L R 3i AU CS4 referred to 
\oor llaJKrmmad Coesum v Aail^orrn l/a»«Xjee 
4 Lom L r "fS not followed EitwaoR r 
BniwaxiDiSSdOlC) L L. R 38 AIL 189 
— tL 1 (e)— Mimlatdir’i Contt — Fjiquiry tnto 
Eteord'Of AijAfs— J/«»iifn/<for a Court is Aerenwe 
Load A«r»" e Code {Domhoj Act A 
18 S) Chapttr XII A Marofatdar holding an 
enquiry relating to Record of Rights under 
Chapter 'VII of the Land Revenue Code (Bombay 
Act \ of 1878) IB a Revenno Court within tho 
tnenniBg ot e lOsi (1) (e) o! the Criminal Procedote 
Code (Act \ of I63S) FsfvniOB e ViUiAYaw 
Ga’^ata (1914) I L R 39 Bom 310 

—Cl 1 (t)— Election petition— Renal Code (Act) 
XLVofl8>‘0) et 193 SU’^ourt—DamaJudje 
titannq e/eofion prfifion under t “’2 of the Bombay 
JAttrtcl ZIumctpoltUe* Act (Bom Act III of 1901) 
tea Court — Falee teidencol^orethe D^etncl Juigo^ 
Sanetton for proeteuUm A Dutrict Judge bear 
mg an dection petition under the proruions of 
a. 22 ot the Bomb^ District Municipalities Act 
(Bombay Act Til of 1001) la a Court within 
the meaning of e 19 >j clause (6) of the Criminal 
Procedure (^e 180S No prosecution for attemp 
ting to fabricate false evidence (ss 103 and Sll of 
the Indian Penal Code) before the District Judge 
can be instituted without baring obtained sane 
tion as required by s 195 of the Criminal Procedure 
Code 18 j9 Itaghoebune Sahoy v Kohl Stngh 
I L I 17 Calc 872 followed In re NancirAKD 
SiixvcRA'rD(1012) I L R 87 Bom 385 

— d 1 (u) — Disobedience of the order ol a 
public servant — Apjiicatwn for eanetion •/ 
nccteeary — Police rep^ Where sanction for a 
prosecution under s 188 Penal Code for die 
obedienco of an order under s 141 Cr P C 
was granted by the Alsgistrate on a police report 
setting forth the facts of the disobedience of the 
order and also containmg a request that tho pelt 
tioner should be prosecuted under ■ 188 Penal 
Code Utld that the order was clearly made 
under s 19j (1) (fl) Cr P C Per CiurslAK J 
So far as the provisions of s 105 (2) (a) are con 
cemod there is no necessity of any application 
for sanction Paycai: JfovDAh i The Kriro 
Emperor (1913) 17 C W N 970 

— cL 1 (5)— Falsicatmg False evidence — Penal 
Code (let XLV of I860) e 79J— Poirieofed docu 
ni«nt-^er/»^«if copj filed icifh plaints as proof— 
Charge of fabr\caUng falee ettdenee sanction t/ 
veceesary The petitioner was said to have 
fabricated a labinnama which was registered and 
be subsequently brought a suit iif tho Slunsifs 
Court for restitution of conjugal rights and filed 


CRIMINAL PROCEDURE CODE (ACT V OF 

1898)— coni'/ 

S 195— conlrf 

a certified copy of tho labinnaina along with the 
) laint as proof of marriage and asked the Court 
to cause the original to be produced Held 
under e 19 j cl (6) Cr P C no Court could 
take cogniiance of an oflenco under « 193 Penal 
Co<le imputed to the petitioner except with 
the previous sanction or on a complaint of the 
Muiisife Court or of some other Court to which 
the Mnnsifs Court was subordinate such offence 
licing committed m relation to a judicial proceed 
mg in tho tlunsifs Court Abdul Majid Kiiav 
r Mcssiii NAnuLirDQ{1913) 17 C W N 937 

el 0 — Appeal — Nctision Held that the Ap 

peliate Court equally with tho Court of first ins 
(anoe has power to grant sanction for a prosecution 
m respect of a document filed or evidence recorded 
m the suit Iltld al o that a petition under s 
Iflo (ff) ol the Code ol Criminal Procedure seekmg 
the cancclment of an order under e 195 (i) 
should bo classed as a cnminsl appeal Bhade 
sWAttTnVARit Kamta Prasad (1912) 

I L R 35 AD 90 
■ — cl I (e) — Forgery — Ofienee alleged »ot »» eon 
sieehon Kith anj procetaing before any Court — 
i^asction wnRccesiory By s 195 cl (e) of the 
Code ot Criramal Procedure Courts are prohibited 
from talcing cognizance of an offence described >n 
e 463 of tho Indisn Pensl Code when such offence 
has been committed by a party to any proceeding 
in any C^rt m respect to a document produced 
or given m endenee in any such proceeding The 
eeetion doee not remove from the cognizance of 
Cnminal Courts an offence described in i 463 
when such an offence has been committed by an 
ordinary individual So long as the prosecution 
le confined to offences connected with a document 
committed prior to its production m Court such 
proseeutton is witbm the law and requires no 
sanction EcirEBOB t Lalta Prasad (1912) 

I L R 34 AU 654 

— cl 6— Application to Distnct Judge to 
revoke saDCtion — To pro ecule granted bj Munetf 
—Tronnfer to Subordinate Judge tf valid —Cuil 
Count Act (XU of 1887) s <>> cU (7) and (4) 
An application under sub s G of s 19} Criminal 
Procedure Code is not an appeal within the mean 
ipg of sub s (2) of B 2. of the Bengal Civil Courts 
Act An application made to a District Judee 
for the revocation of a sanction to prosecute 
granted by a hlunsif cannot therefore ho trans 
Rrred by him for disposal to a Subordinate Judge 
ITari AIawdaL i Keshab CsAVDRA Maxwa (191.) 

16 C W N 903 

— cl 7 — Sanction refused— Further applica- 

tion— Case — Pnncipul Court of original 
jurstd ttion Tn a suit for arrears of rent es 
cecdiog Rs 100 a decree was pxaed in favour 
of tho appellant In course of execution proceed 
in"s the respondents made certain statement 
which according to the appellant were faLe 
The appellant applied for sanction to pro cute 
them under a IDa cl (T) of the Code of Criminal 
Procoduto The sanction was refused by the 
Asaiatant Collector Held on application made 
to the D strict Judge to grant sauetion, that no 
sudi application lay The case m connection 
with s^ch an offence was alleged to have been 
committed was •' din-^ m execution from 

V 2y 2 
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—S 195 — 
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-8 195 — coiiff? 


iiliicliBo appeal lar and tl’C District Judge was Jrtit 
in gelation to roch proctcdinss the pnocipal 
Court of original iwadwtion Aatronii. I*R4SAI» 

V RAMLALfWIl) I L R S4 All 197 

— Appe^ — Order panUn^ eaneiton 6y 

PTtisdeticy Snail Caj.it Cotir/-— Appeal to Jbfh 
Cwrt — JarigdteSion to Appe^iale oni not Onp>»ftl 
Side — Pnnctpol Court of Otxgifttl Jansdicfton 
mtontnp of Fiooi an order of the Preaidency 
Ssoall Causes Court or relusiag tanctioa 

an appeal lies to the High Court generalb and 
nob to OBT patticnlat Vaan'*h of Jt Bnt the 
)iiiisdidtion It exercises being Appellate and not 
Original it is the Appellate ide alone that can 
dispose of 8 ch matters The eflect of clause 
U) of 8 19» Cnusinal Procedure Code la merely 
to de"ignate the Court to which an appeal liea 
under that clause and not to describe the nature 
of thejwsdictioQ'whicbJt exercises in dcidi&g with 
orders of the Small Causa Court Its effect n 
only to mahe the !^gh Court the appellate tnbnnal 
S«i7 BoHoel r Bonm 14C W b- 

$% followed P«rCcPU« Wh-eaosoConrtdeals 
with a judgment of another Court having poirer 
to ernfirm or to ecb it aside the junadicUoti it 
Bxcieise* 18 appeMate jonadictwn OngiBal jurus 
d»twn » the junediction la ongmal proceedings 
instituted m the Court 'whether suits petitions 
w ulher proceedings The Ongmal Side of the 
High Court w not a diSereot Court from the 
Appellate Side the Court w one but H exercises 
botn ongmal end appellata junadiction JiSt^a 
Dossi SiBAjatiix Chittt (1913) 

1 L R 38 Mad J38 

— proitnetal SmdlCButt 

Court tfffntflioa lo pro rtuit panted B^—ttPptol 
1o I>ittr)c( Jnigt if lies \ Provmciaf omalt 
< au 0 Court is tituier sub-ol (e) o! c) (*) ol t l9o 
Cnminal Procedure Code to be denned to bo eub 
ordinate for the pirposes of that sectioii to tta 
Ciurt of the District Ju ge htBARAv Cttavpitt 
CBasRAVAB’n I Akshot Kusian (W17J 

SI C W N 948 
- Police report based os s jadgment 


of Const — Su^cuut hgal (<Mts for pant of tettte 
hon Though a Court ehonld not accord ft asne 
tion to prosecute under B 19c Cfiowaal Ptoca- 
dure Code (Act 'V at 1893) for hringtog » false 
complaint merelj on the strength of a polwo 
Tiport yet if the report is based upon a judgment 
of the Court in a counter-case brought against 
the cmnpUinant m conreetjon. with the sasne 
roattec wherein hw defence which iMS exactly 
tho same as his complaint was Joand to bo falae 
BMch report is eufficietit legal material for the 
Court to accord its sanction lor fahe complauit 
Ciistw Brnprm v S! t ih Eton I E P Vt Had 
2J2 ref rrcdfi h lOo Criminal Protedwo Code 
does not piwnbe any rule as to upon what tnate 
rials a Court should accord its sanction nor does it 
say that a fresh or prchmiuary enquiry ehonid 
be held before granting sanction Per hADiStVA 
At TAB J The complainants iwom 6t*twaont 
•wliich wiB disbelieved by tho MagistWlte WM 
another Jc al material lo form the haaia for the 
gtwit cf eanctiim against bnsi A ssnctioa gteea 
bv tho lower Court ought not to 1« lightly rerdked 
t-y a Court ed Appeal A third appeal lo th* 
Court to reioke a sinction though »*do 


— 8 

tn the form ot ft petition under s 195 Ctioinil 
PrcModore Code ought not to bo encouraged ra 

Duane aetas ra , passme orfer 

Hjereon— -Dpoft aa application by too oemo 
hWt lot fa clim 10 prmccola 
dcMora and certain cthcc peHora f”' J5“5,” 
rcautaaco to cjccni™ the ‘jg 

adjcntaing tbo caao bvm time t® , aigooeed 
calmmalion ol wtow 
ct lie mnttcc »!» ea»m®“? “■> “X 
Sanctum to pnscento '™ In 

«a saontha from tbo dale Court 

tho circurflstanccs of the case tna hog 
strongly cmidemned the delay wh»eh 

plac^i diepoams of ‘’"t. "WSfcBoSS 

LnSanao SaBOJlscM Saa " ,43 

Cootl Hearns aa »ppea! Ml*®'!® 

touaticllon to falMS .•"irfLiSi® » 
An appeUftte Court hearing an by 

locoko ot grant * procedure 
a Loner Court under a Wa 
Code baa ponct itself to W MO t 

Uiehe IW cl '^jySe SlwwthfttWtic 

the Codec Vth mpect o! 

tjon should K 8 ‘”° ^ rt^^dbooffetveacom 

doeuJotnU produced in whether the 
mitted by Swtiw offencea dcs 

oSencft bft UM of linlSmder as. 471 475 of 
OTbed la «. 465 or » amounts 

476 of the Indian ^*“^\^^cttces Ewtebob t 
to ftbetment of ‘‘®iTr S2 AU 74 

GiuJisiiA3iSCToa(1909) f ^ ^ 

e— Refusal oi MU 7'''^''^ 

y fjtg tgtr&le— ^ pgs c) 6 of 

*t m appioi — 1S9S an Additional 
th. Criminal S an apphea 

Sewions JndoO order passed by a 

tion or an appeal ^ gaact.ou 

Cbtfs 5Ugist»te ^ 

/wf/SrB:AS»«'S 2 *«il''“ j' g 435010 8 // 

cl 

Jws lo proseciiU to ^ Judge baa no 
U SnaTf Cauit ^cSS under a. SOOoj 

powvr to saaaipn ft ^^J^ctofftC«^«‘“‘''*?‘'’^ 

the Indian rcoal Co* in ^ ta which 

Ml Small CftBse C<-^ and 

orditurilylie , . lOSoe*® 
in tub-cf (c) of Jo which the caw la 

jurisdiction oTcr the u®raP.*e 0^* ** ^ 

^oMtifin belongs. A Small cau. 
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CRniRAL PROCEDURE CODE (ACT 7 OF 

1S9S>— 

8 105-^onW 

ft jinncipal court of ortgmftl juriJtliction with 
T^eird to iuits copniial)l» only by ft Small Causo 
Court. Stoideo *'iTcn r The DifTEicr Macis 
TEiTE or McTArrjjJTB 2 Pat. L J 1 

Duty ol Court grautiae Clfltm 

htjort v}€l}tr a procttdtntf tn 

Court and thimant tchtlhtr a parly — /n«oh<nry 
Court aonrtion ly for oStnets undtr *$ 1S3 and 
dC5 Indian Penal Cod* tommtiled Itfote Offtciat 
A> lynce, A Court granting sanction under s lOo 
Criraiaal ProceduTD Code ought to abstain {torn 
anshsing the enJenee or csprcssing any opinion 
as to the probability or otherTri e of a connction 
All that the Court should feel is that the matter 
is one which on the face of it require inrestigation 
by ft Magistrate The granting of eanction >a in 
no way tantamount to an intimation that a prmu 
fne t case Las been made out If a claimant 
£1 s a false affidavit and ft forged document in 
support of a claim before the Official As ignee 
and thereby commits oQences under ss 193 and 
4 Cj Indian Penal Code H<1<1 that tho offences 
are committed m a proceeding in Court and 
the clsitaant u a party aithin the meaning 
o! s lO-i Criminal Procedure Code and that tho 
Insolreney Court can grant sanction. Ansfnnmma 
T CAiffuri CAinna Perraju (15/5) 17 it L T 
IS followed dictum of bcsEUCiui Attsu J 
mPaieniptia ChtlUar r Patna tmmt Chathar {1917) 
S" it L.J disentcdfrom IlajEE&taiiOMEi) 
lliLtBCLU Dacseu Sams Inrt (19‘'0) 

I I, R 43 Idad 1 

■. Assignment of the decree— ^aaiynee 

tan pro teule midtr tfie eanelion A decree bolder 
baring obtained a sanction to prosecute a witness 
of the judgment debtor for perjury assigned tho 
decree The assignee of the decree then kunched 
prosecution against the witness under the sanction 
The witness objected that as the sanction was 
granted to the original decree holder and not to 
the assignee the prosecution should not go on — 
JlelJ overruling tho objection that tho assigneo 
was entitled to go on with the prosecution mas 
much as th re was no frovision that the prosecu 
tion should be sj ecihed in s I9i of the CViminal 
Pro edure Code In re winui. Dnnnioa (1918) 

I L R 43 Bom 538 

Alteration in a document filed 

before an Assistant Collector — In hu admtnu 
tratne eapaeilj—^ertificaie of age produced by 
■canlidate for post of patuan Applicant who was 
a candidate for the post of patwan produced 
before an Assistant Collector a ccrtificato of the 
upper primary class dated tho ICth Maj 1917 
with the apparent object of showing (though it 
did not do so) that at the date of his application 
he was of full age One of the sammdars fikd 
a complaint with regard to the certificate in 
question alleging it to be a forgery and the appb 
cant was committed to the Court of Session 
{ that the order of committal was not bad for 
want of the sanction required by s 195 of the 
Code of Ciriminal Procedure The document upon 
which the charge was based was not produced 
before the Assistant Collector in a judicial capacity 
but in bis administrative capacity under (^pter 
HI of the Land Revenue Act Esiteboh t 
Sa'in LUi I L. R 42 AH 130 


CRIMINAL PROCEDURE CODE (ACT V OF 

lessp-tontd 

— 8 19a — could 

— cl 6&7 — Small Cause Court Judge appeal 
from otd t of — ProiuicialSma// Cause Court j Act 
(XI of 1SS>) es 4 24 ->7 and 3i—Codt of Ctitl 
Procedure ( lei I of 190S) s 115 — GoternmenI of 
India Act lOlj I 107 Held bj the Full Bench 
(Jwalft Pra ad J (fineitlienl'] that an apphea 
tion for revocation or grant of a sanction given 
or retu cd by a Small Cause Court of by a Munsif 
or Subordinate Judge esercismg the powers of 
a Small Cau e Court under s 19o of the Code 
of Criminal Procedure 1808 Les only to the 
District Court end not to the High Court Per 
AHinson J — Sanction granted or refused by a 
Small Cau c Court maj come before the High 
^ourt m its rcM lonal juri tli tiou under s 115 of 
Code of Cit il 1 rocedure 1008 or possibly under 
a 107 of the Government of India Act, 1915 but 
not und r the provi ions of s I9o of the Code 
of Criminal Procedure IbOS S 19o is self 
contained and proMdes its own procedure bub 
a (C) does not give an unqualified right of appeal 
to the per on ajam t whom ao appheation for 
sanction has been decided It is an enabling 
chn e authori ing ft superior anthonty to review 
an order of a subordinate authority grantiCe or 
refusins sanction The word authontj m sub 
a (5) apjlica both to luhlio servants m sub 
I (a) and to Court m subs L (h) and (e) 
Rhcn the authorit> granting or refusing sanction 
H A Court then the provisions of ub s (7) indicate 
the autliorit) which is empowered to revise the 
order Cvccpl el (e) which apphes only to Courts 
from which no appeal lies whether the Court be 
a Civil Criminal or Revenue Court subs (r) 
refers to cases m which an unquahfied and absolute 
rikht of appeal is given from the decision ol one 
Court to another at the instance of a party to the 
btigatioQ before it S Co of the Provincial Small 
Cao-eCourta Vet 1887 docs not confer an ahso 
lute and unqualified right of appeal and although 
it enables the High Court m the exercise of its 
discretion and power of superintendence to review 
the proceedings of a Small Cause Court with a 
view to seeini* that justice is done and that the 
kw IS properly applied and administered it does 
not constitute the High Court a Court to which 
appeals from Small Cause Courts ordinarily lie 
in the sen e contemplated by s 195 ( ) of the 
Code of Criminal Procedure There is no Court 
to wliKh au appeal ordinarily lies from a Small 
Cause Court and therefore an appeal against an 
Order of a Small Cause Court granting or refu mg 
eanction is governed by cl (c) of sub a ( ) and 
not by cL (a) or (5) Oiiltr dictum — The Di tnet 
Magistral is the principal Court of original juris 
diction in Criminal ea es and the Collector is the 
principal Court of original jurisdiction in Pevenue 
cases A Small Cause Court is a Court of civil 
Jim diction. Per Jirala Ira ad J An applica 
fion against an order passed by a ismall Cause 
Court Jud^e granting or refusmg sanction may be 
made either to the District Court or to the High 
Court but as a matter of ptocedurc an apihea 
tion should first be made to the Distnct Court 
Xeitber sub s. ( ) nor any of its sub^lauics apphea 
to Courts of Small Causes. Tho High Court at 
Patna has no ordinary ongmal civil junsdiction. 
Laui TEWiBi p Xbe Krvo Ejcteboe 
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s 195 — confd 


CRIMINAL PROCEDURE CODE (ACT V OP 
1898 } — confd 

s 195 — conld 


Alter a coasifleraWe lapse ol iltae — 

Points for consideration (e ? ) subsequent conduct 
as regards granting sanction for prosecution dia 
CU3 ed In the circumstances of this ease it was 
held that after so long a lapse of time fitnee Lha 
offence alleged the ends of Justice did not require 
that thero should be a prosecution l^aiLOKTA 
Nara BA^EEJEE V EADnaBA^SAK auas Bo'iostau 
Bkattachae^ 25 C W N 886 

cl 6— Sanction giVwU or refused — 

Order by Muruif re/uetKp eatietton io proseevfe — 
Order affirmed ty District Judge — echetker JUgh 
Court has power to grant ike sanction — Perjvry 
ichen sanction to proseeute for sfiould le gnen — 
Penal Code (Act XLV of ISGO) a IS3 It is otdy 
when a sanction to prosecute giren fay tha first 
court 13 revoked by tha appellate authority referred 
to in cL (fi) of 8 l9o of the Code of Criminal Proce 
dare IS98 or when n eanction refused by the 
first court is granted by euch appellate authority 
that the order of the appellate authority can bo 
said to be an order refusing or giving sanction as 
the case may be And therefore it is only when 
the appellate authority gives or refuses a sanction 
which has been refused or given bj the first court 
that the appellate order is appealable under 
ch (6) But the Patna High Court following the 
practice m the Calcutta High Court will interfere 
la proper cases with an order of a District Judge 
conSrmmg » sanction to prosecute granted by a 
Munsif No person should be connoted under 
a 193 o! the Penal Code unless it be proved that 
It IS impossible that the statements of the party 
aeoused, made on oath esn be true Sanction to 
prosecute for perjury should not be bghtly given 
in eases where the court would have to determine 
the question by merely weighing the evidence on 
both sides Padap %th Si\oa t> Ratas SnoH 
5 Pat L J 23 

cl 7(o) — Hunsif Court to what sabotdinate 

•— 4o oppbcation was made for sanction to prosecute 
a witness for a false statement aUeged to have 
been made by btm in a civil suit before a ilausif 
The Muasi! ^d been transferred from the district 
and sanction could therefore be given only by 
the Court to which the Court of the Munsif was 
subordinate and the question was refereed to the 
High Court whether the application was cognizable 
by the Suboidioate Judge or the District Judge 
Held that having regard to cL (a) of sab e <7) 
of 8 195 of the Code of Crimiaal IVocedure 1893 
the Munsif must for the purposes of the section 
be deemed to be subordinate only to the Court 
o! the Subordinate Judge o! the Jst close Hurt 
Khan V Queen Empress (iff P R (Or) J80S) 
Lahhn Ram v Aond Ram {29 P R {Cr) 1928) 
and Boddu Ramajya v CUittun durojufa (29 
Indian Coats 71) followed Sunder Singh v 
PAuman Stiigh (SC Indian Coses SOI) disapproved 
Du(a Nath e MuHAsatAii Anstiiuv 

I L r 2 Lah 57 

Sanction to firo*eculo~~ 

Juriidietion of Additional District Judge toreroLe 
Sanction granted by JI/unst/~ Sanction vkere as 
appeal ir the vuit hae Seen aengned to hem by t&e 
Dulreel Judge. An Additional Disteict Judge 
baviog all the powers of the District Judge ui 
res^^t of cases assigned to bim by the Distifet 
JudoC IS competent to revoke a sanction to po 


secute granted by a Munsif In a case which la 
before him in appeah IluUaJdi Lai v Ilulu ilol 
9 A L J 95 referred to R*« CSiabaii t SIewa 
Rau I L R 43 All 409 

cl 6 — Application under not 

An appeal — Nor<ti«MMtin(«ji<ied after order passed 
vnder a IPS (fij— Jtirwdicfion io grant eanelton not 
ousted by iraMfer of magistrate from one tub-dtvist&n 
ioanother in the sane district Held that an epphes 
tion under 195 ch (fi) of the Code of Criminal 
Procedure to revoke or grant a sanction given or 
refused by a Subordinate authority is not an 
appeal. Rhadesar riieari t Kamia Prasad 1 L R 
35 All 90 not foUoweA Held also that it was 
cot the intention of the'Legislatnre that when a 
question of granting or refusing sanction to pro» 
cote has already been before two courts it should 
be brought by way of revision before a third» 
Jlfatn PrcMsd v JJamn Barkat I L E 2S AU 
iSP foBoneiL further that where an appli 

cation for sanction is properly before a iingistrate 
of the first class m charge of sab division of a 
district his jurisdiction to p®** orders on swb 
appbcation is not taken away by the fact of his 
being transferred to another eao dmsioa of the 
same district j/ithnm r Eeng Emjvror P J D 
J IIS referred to It i* objeclicmabJe for a 
court deabag with a sanction me under s IM 
cl (5) of the Code of Criminal Procedure to con 
fine Itself to merelv writing the word 
on the appbeatjon with^giwog «y 

Apptal niat 

C«,rl jor piopi o! imcMn U 

Lo^ Ccin^hOiiT oppwl 

cl The peliLOPtr ppplirf PP6“ ‘ 

Of the Code of OiminalProoedore for sanction to 
prosecute The first Court refused to 
iron An application was made to the Lower 
Appellate Court under subs {«) 
section The a^ieation being pat in on the 2nd 
day was dismis^S as time barred under art M 
of^lie Limitation Act Against this decision the 
prtitioner preferred the present appbeation for 
revK orto the High Court Held that although 
under% 195 {«) 

node arc a kin to appeals and may b« treated 
ss appeals yet they are not appeals for the 
of the Limitation Act end ‘ 

Lower Appellate Court was therefore not time 
barred. Harieo Smgk y Hanuman Dal {I L | 

26 AU 2H P B) and D«p« V ^ 

39 Srad 750 P R) followed 

JasitTASLu- I L R 1 Lab 60- 

Appeal from an order 

of a Judge of the late Chief Court granting 
the psosecudon of th'i appellant in respect of aUega 
by him in an affidavit 

Judge Held that no appeal «» fS 
an order of a Judge of the late Chi^ 

Punjab under a 195 of the Code of Criminal 
dura granting ssnclion for the prosecuti^ of the 
appellant m respect of *ll^»tions made by mm m 
•nc^dflrtf presented to that Judge ?s& 

rTaKCBOWK I L B 1 1*9 

Sarehon /oynvec^e— 

Costs «/moy Reordered hycirif Court in proendmts 
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DIGEST OrC\SF<? 
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CRJKPjAL procedure code (ACT V OP 

ISOSt— .-r H 

• ' ■ ' 195— f0"^f 

vtdir l!e stc ion rrocrctlisps for rsnctioD oodcr 
t 1^5 Cnnuril Procodure Codr thoc^b f»lcn 
la A civil Court relate to a criminal rnattcr and th« 
Coi.rt ha* BO potver to direct payment ot costs to 
mch c* ts Pnoi-iviTi! Khaxta t Pt:B^A 
CnarrEi BiKETjtE 25 C W N 661 

' ■ cl 1 C) In » dispnto aa 

to tie poA'c ion of immoTable propertica 
betircca an asrlJon parchaaer and another 
clairoast to the land the latter prodneed a certain 
document 1>efor« the police oScer who vraa inqnif 
in; into the di-pute The oflicer filed it with 
his report and cabscqnentlv referred to it in Lia 
deposition. The party vtfio had produced the 
document vritLdrcvr from the proceedings and the 
llagi trate wiihont referring to the doentnent 
recorded a findiac that possesion vraa vith the 
auction purchaser The utter moved the Magia 
trate to impound the document and to aanction 
the psu ecution of hu opponent The latter 
rcsi ted the application on the ground that aanc 
tion was not necessary The auction puKha er 
(hereupon filed a eomplamt against turn nndcr 
as 4r3 4 1 and 4'‘6 of the Penal Code The 
aecu ed pleaded that lanction was nece sary hot 
prove * was i ucd. The aeciucd moved the 
lliiti Court without having moved the Seiaiona 
Court IltU (1) that although the conduct of 
the accused was open to critici m the High Court 
was bound to decide whether the pro ecution wet 
pseb as the law admitted f') that it would be a 
(train of ordinary language to say that the docu 
ment which came into court mere!} bccao eit 
wa attached to the Fclico Report prior to the 
proceedings was produced in the proceeding 
(3) assuming howerer that it was produced 
the prosecution of the accused who had no hand 
in Its production was not barred by reason of 
the ab rnce of sanction (4) that the accused 
had not in am way abused the authority of the 
court and therefore the sanction of the court was 
not nece sary The words has been committed 
by a partv in a IOj (1) (e) can only mean is 
alleged to haie been committed by n party 
Javaedhav TiiAKCB V Baldeo Pbasad Sr^o^ 

5 Fat L ;i 135 
■ — ES 195 (6) and 439 — Sanci an loprosecvlr 
—PtUfwn — Poutrt of llijh Covrl 8 195 ot 

the Code of Criminal 1 rocedure does not enable tbe 
liigh Court to reconsider an order of a Sessions 
Judge refusing under cl (6] to grant a aanction 
to Tvc> ecute which was refused by the Magistrate 
and although the revisional jurisdiction of tbe High 
Court under s 437 of the Code of Cnminal Froce 
dure can always be exercised in order to prevent a 
gvo^s and palpable failure of justice it should not 
be cxerci ed m such a way as to practically give a 
ri„ht of appeal m cases where such right is definitely 
rvrluded by the Code AnsAW ullah Ksaw r 
MA^s^m^P4^I(1914) I L R 36 All 403 

_ Cmf Proewfure Code 

(Ael Poftm) s US—'>4<L ”5 Jut c 104 * IS— 
Order Vy CittI Court relvting sanction— Jsnnfic 
(ion of High Covrt to revise such crder~Delay in 
epjily\ng for eanefion The opposite party brought 
a suit for the recovery of money in the Court of 
the Mnnsil which was dismissed the claim being 
found to be false and malicious An application 
for sanction to prosecute the opposite party 


CRIMINAL PROCEDURE CODE (ACT V OF 

lS98}—fOHlrl 

83 195 (6) aiid439— contd 

was however rejected by the Jlunsif m also br 
the District Judge in appeal on tbe ground of 
dcla^ in making the application. Held (on an 
apnlicsCion by the Local Government against the 
(wer refusing sanction) that it was clear from the 
dcci ion of the Full Bench in Emperor v Har 
Proead I L R 40 Calc dh $ e IT C TT A 
647 that the orderi of the Munsif and the Judge 
are not orders of a Criminal Court and cannot 
tfiervfovo be revised under a 439 Criminal Proce 
dure Codei. The High Court however m the exer 
rise of Its powers under s J15 Cnnunal &ocedure 
Code and s IS of tbe Charter Act granted sanction 
for the prosecution of the opposite party holding 
(hat (he case being m substance a prosecution 
undertaken by Government mete delay could 
not bo taken as suggesting tnala fidea DEfCTY 
Leoal Remeubbakceb i Basi Udab Sn>cn 
(1914) 19 C W N 447 

S3 395 (6) and 476 — Sanefton loprose 
eule—Lopae of sanction — subsfi(v(ion of proceedings 
tinders 476 legality of The period of six months 
provided by s (6) of the Coda of C^minal 
Woceduxo 1B98 can only be extended by the 
High Court and it is not competent to any other 
court when that period has expired without any 
action having been taken to draw up proceedings 
under a ("fi Liut TswABt t Ivj\o £utzbo» 

6 Fat L J 58 

■ ■■ ■" ■ — — Indian Penol Code j 

471 474—V4ing ca genvtne a forged dacvnienl—Fil 
tug a forged document oa coming from the euatody 
of the peraon by ubom i( purported to fie Aeld tf 
tonaliMea veer —Offence conmxiltd by siicA oef 
sanction «/ necessary for prosecution for — Possession 
of forged docvmenl Inotitng it to fie forged ond 
intending to use it os genuine prosecution for tf Uea 
vtihovt sanction— iSfoy of criminol proceedinys 
pending determination of eiiii suit tthere in a 
case under s 474 Indian Penal Code the pro e 
cution story was that the accused who was the 
plaialiB m a rent suit himself filed a IcAu/iyat and 
an amalnama which were forged and which pur 
ported to be filed by the complainant the defend 
ant in the rent suit Held (hat the act consti 
toted user within the meaning of s 471 Indian 
Penal Code and the oSenee committed was one 
under that section and in respect of that ofience 
sanction under s 195 or an order under s 476 
Cnmmal Procedure Code was necessary That 
no aanction is necessary for a pro ecution under a 
4i4 Indian Penal Code That the deci ion of the 
issues in the rent amt being largely dependent on 
the question whether the documents in question 
were or were not genuine it was expendient that 
the crimmatproceedings should be deferred pend 
ing the final disposal of the rent suit AsBABunniv 
Sabxab V Eaudatal blrujE (1914) 

19 C W N 125 

83 195 (6) and 509— 

See Sanction to Pbosectte 

4 Faf L J 374 

8S 195 (6) (7) (c) 435 439— 

See Sanctmv rois PBosrcrrrov 

I L. R 44 Calc 816 

ss 195 4“6— 

See JcBi nicTiow or Crwisal Cocbt 

I L. R 37 Calc 250 

f \ 
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) 


CRIMINAL PROCEDURE CODE (ACT V OP 

lgg8)_^onfi 

— SS 195 4 « 6 — 'ouJtJ 


- iSandwn io firoaeevtt-^ 


Sanction set aside 5y tupertor Cowl and order for 
pTOsecuhon under e 476 tv,hshiiiied~^un$d%etion 
mid that a Gonrt heanng an appheatioa tmder 
8 195 of the CJoda of Critnmal Procedar* to rcr&ta 
eaoction for a prosccnbon granted by a eobordi 
nato Court has junsdiction to set aside Iho order 
of the Btibordinate Court and direct a prosecoUoa 
under e 476 of the Code 2a the matter of the pelt 
(lon of Mathura Daa I L R 26 AU 80 oTemded. 
CxuHAJim V Lalta Psasad (1D12) 

I L R 34 AU 602 
SS 195 476 532 637-- 


Sit J^EISDICTlO^ or GomsAL Coott 

X L R 40 Calc 360 


SS 195 ( 1 ) 47 S— SuncJws to prostxttle 

Suijr^uenf order to proKtnti passed under 

s* 478 liie grant of a sanction to pro ecate 
to a private mdiTidual under a IDo of the CrimiDal 
Procedure Code 1893 w no bar to the aubseqaeot 
iMlitation of proceedings by the Onl Court it 
Bfilf under s 478 of the Code Queen Empress v 
Bhanlar I L R 13 Rom 3S4 foUowed. Em 
PEBOB I llAOn QB-StAnOAl (1909) 

I L B 34 Bom 88 


--- 54 195 (8) 537 — Sanelton to prot««fe 
— /rreouJonfy of illegality— Complaint fled after a 
firy ^ tte Ume alhued ty a 19J (6) Reid that the 
Cohiog eognitance of a complaint in respect of 
which eanction bad been obtained tinder a 195 
of the Code of Cnrmnal Procedure after the expiry 
of the 61* month* period allowed by clsu e (6) 
of the section and when objection was taken at 
the earheat opportunity by the accused waa more 
than an irregiuarity and waa not corered by the 
provisions of s 837 of the Code Ehpebob t 
Zatob Stsos (1916) I L R 37 AU 283 


See CowTsairr or Cocbt 

I L R 41 Calc 173 

iSesJcny RiOKt or tkial bt 

1 L R 87 Calc 467 

See Sx'ecno't for Pboszcptio'* 

Sanction vagueness — 

Local Ooiemment iHegaVy eoneliluted sf tnayie 
talen Where a convietion under e 121A of t-he 
Penal Code at a trial which was sanctioned 
under a 196 Criminal Procedure Code by the 
Local Government was cbaUenged on appeal to 
the High Court on the ground that the Lwat 
Government was not legally comtitnt^ 
no authority to sanction the prosecution UtM 
{per Haemkotow J ) That it was not open to 
neriona who had been convicted to qneation the 
tight of the de facto Goremmeat of the ^wnnee 
to exerciso any of those powers wUch a Gwetu 
ment may lawfully esereise no each point hasw 
been takm as an early stage of the trial W mculon 
to tha High Court end the laimcsa of tte ^al 
and the merits of the case being m no way ^«ted 
per MooKXBJEe J —The acta cm wbo sltboi^h 
not the dejnrehoWer of « legal ofGce was aetnau/ 
In poMeasion of it under some edom rd UOe 
or under eueb conditions aa indicated Ibe acquM 
ice of the public in his actwna cannot be 
con»terally iispeached in any proceeding in which 
such person Is cot a party Purler v ReO I 


CRIMISAL PROCEDURE CODE (ACT V OF 

could 

• — g IPS — contd 

Lord ifaymond CSS 12 Mad 467 R v Red 
ford Level Corporation C East Cj9 followed 
When the persons Bought to be prosecuted were 
ail named in the sanction and the sections of the 
O^e under which they wet© alleged to hare 
committed offences es bIso the period of their 
activity were apeciSed the mere fact that those 
pcfeoQB were not described as members of a rcrO' 
lationaty society (the evistence of which wm 
sought to be estabhshed at the trial) did not 
affect the validity of the sanction. The sanction 
was neither vague nor did it amount to a dele 
cation of BBthority vested in the Local Govern 
ment Barinirts Auwar Ghost v Emperor 14 
OWN UU 1 L R S7 Cafe 467 distiogtushed. 
Pcxrt Beeaju Das t jjqj 


- Authority iy Gmern 


— SUinOTiiy oy 

ment for filmy tomphtnt—Teleyram by 
to District UogistraU—AvIhoTitj 
cutor—Distrction gtttn tO Disitict MoystirMt as to 

fling eom^aint immediately— Comjdaint 

euhmxtki to Goiemment forsvpplemmlal 

Authonly uhelher wW Where the 

sent a telegram to a District ^*6*^*^® ? . ? 

authonring the Pubhe Prosecutor to«e a 

against a person for ihat 

Indian Penal Code but the iejepBm sdde^hjt 

the Public Prosecutor on con 

immediately if the District 

eultalioa ahould at once 

complaint prepared sopplemental 

to the doTemroent f« i sue oi w . 

Irrom haat v Emperor J R 

followed Bariadro Kumar 

te Mai 463 d««nted 

Ghost -7 Emperor I D Pcnuo 

from ■VaRAU.^clv 

Peosecttor JlADruA (1918) g 42 fifafl IS® 
- HM that the sanction 


,( tt. Lotj! ’ l»yS" 


. lUU that Blthoogh the 


lieu teas Bi>-uvue,- -- 

of .ho pr'irttfrffh ««■<» 

ouapiiacy to tbej-m 


a prosecute w required *^6 be^ tried 

iUaon why the no sanction 

offences m respect of which no 
required (e?) gS ® 

ivery of propertv Anneu 

SS 188 235 342 360 (1) « 

V V Tt 42 Calc 857 

.peeCsABor I L. R 4- 


•e WaABOB * ^ B , 

___ sfl« AZS—ProaeeuiKmfor oy<«« 
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1)IGE%)T or C\SES 


PROCEDURE CODE (ACT V OP CRIMINAL PROCEDURE CODE ( 


189S)-cc.''/(? 

8S 100 632— r«nal Codt as 121 


eftfT tamflsint irXdAff ttiJiJ — Sanction — Order of Goicmmenl aulhoriaing comphvit 


ly ttlcyroM— .Proo} of canction— TctfVTnim jwport 
tnj to he cent ly Gmmmcnt--Pr(n<mytion a$ to 


aendtr — ErKfcufe ^ct « £1— Ot>}(ttiofi onmled ty atjthonied & particular police ofBccr to piefet 


Mo iftnste — Connction — Appeal — ett oompkmt oi oCences under as 121A 122 123 a 

dtree on appeal as h proof of foncfion *f can l« I"! ol the Penal Code or under ony of? 

perratfed — i oliey in yranfiay eanelion under a J96 section of Me eatd Code irAicA may be fovnd a 

Crintinal Procfdiire Code. Sanction piTcn after ftifo’fe lo the ease and the examiration 
tfe fling of the complaint does not fulfil the re *f»« complainant also referred to the same te 
quiremenla of a. 19i3 Criminal Procedure Code tions -~Utld that no complaint under a 1. 

irrindm Atrmar TAoj* ▼ Einy Emperor / L Jt of the Penal Code was thereby authoiued 1 

3 Cole 4Ci foUowei Sanction granted under tlie Local Government or m fact preferred thattl 

* 190 of the Code rau t m order to satwfy tbo Magistrate had no power to commit thereunde 
section, have been the act of the Local Govern “nd that tho defect waa not cured bv a subsequei 


cient and not of a tingle member of sueb Govern 
m nt. S 63 of the Tvidenec Act forbids tbo 


order obtained while the case was before tl 
Sessions Court authoriring a complaint ond« 


rating of any presumption as to the person by the section which was not m fact made thereafter 
whom a telegram is sent and the Act does not nordids 532 of the Criminal iS-ocedure Code appi 


contain any special provi ion as to telegrams •« such a case Sham Khans east {IS90) Putt, 
purporting to emanate from Government. MTiero It Cr J \o 16 approved of Queen Empres 


therefore a telegram containing a sanction to Morton 1 L K 9 Eom. 28S distmgui bed am 
prowcuta a person under a. 124 A Indian Penal Queen Empress r Bal Cangadhar TtlaJc 1 L E 


Lode purported to be despatched from Ootaca ■■aom uis oissentca irom ane i.ocai uovern 
tnand and to be ai-nied Madns which is tho ment cannot delegate to any other body or per oi 
ttlegraphjo name of the Chief Secretary to tho the centrolhng power and discretion of deteimmini 


’ Bom 112 dissented from The Local Govern 


Government el Madras there waa no presumption tvhether cogwaanee shall bo taben by the Couit o: 
as to the peraon by whom it was sent and in offence mentioned m a 100 oi the Ctimma 
th* absence of proof it could not be. held that Irocedure Code end ita judgment must be 
the telegram was sent b% the authonly of tbo fically directed to the particular section a 

Madras Government The powers given bj a 4 8 other under which the prosecution is to be can 

Oimmal Procedtire Code to an appellate Court on and the order or authority should be pcoeeedecl 
to tabe additional citdence are per^tlv general hy a deliberate determination in this respect 

anl are subject onlv to the condition that the Aji order autbonzing a complaint under cert six 


Court should record its reasons Where a con specified seitions or under any olAsr sections 

TictiOD on a Bcnous charge such as sedition if found aMlieable if it means found by any e ' 
0 th rwiE» aartaiaable would have to 1^ up et other than Government invoWes a delegat: 
for want of formal proof of sanction owing to a which cannot be sustained BanrvoSA IvCii 


which cannot be sustained Baupcssa Ivt^i 


miscon eption as to the proper mode of proving GnosE s EsirnioR (1909) I L B 37 Calc 467 
**' on the part of the prosecution a mi conception loc* 


which was shared bv the trial maoistrale UtUl 
(by Wallis C J and AYLr>o J BanAsrvA 
Ayyab j dissenting) that it was a fit casi* for 
th" appellate Court to admit additional evidence 
to supply the defect in formal proof of the sane 
tiQn but on itsbeiQc elicited m Court that the 


tiQn but on its being elicited in Court that the 
sanction sought to b- j roved was not tbe act 


S 196A— 

5fe Penal Code (Act SLV or 18C0) 
s 120B I L R 40 All 41 

s 197- 

S e iSANCtlON FOR l^BOSrcCTIOS 


—A Magistrate or Judicial officer 


of all the members of tho I^cal Government the 'bo is holding a trial cannot be said to be actm^ 
Court deebned to order fresh evidence to be taken 'i* ^ judicial capacity if ho abuses or defames a 


and set aside the conviction and sentence Per witneba or legal practitioner before him but if m 
SadASIVA Ay\ab j —Under a 428 Crimiiial oxder to examine a witness he detains him until 


Irocedure Code an Appellate Court should permit ^be time of hw re examination he acts judicially 
additional evidence to be taken only where it doin" such an act he commits any offence 


feels a tea onable doubt whether on the evidence sanction under this section is necessary before a 
aa It stands tho conviction is justified and not complaint can be lodged against him Raisnab 


where being convinced that the pro eevtion laJls Chaban Taban i Sekhomoy Chowdeebt 


on the evidence on record it considers that tbe 
negbgence of the prosecutor might be excused 


the discretion to be exercised und r the Kction Dulntt Judge under s 197—uheth r onen lo 
IS not an arbitrary one end shnnld nnt. T>e K-wfT a., tx. ti.^x r rri " 


- 1 --- ■- — - — — - — • — ..... Sion by Me High Couit The respondent a cracti 

ei^ed especially against the accused m a criminal suig\akil epi lied to the Distnct Judge at Hi ai 


case if the prosecution had ample opportunity to for sanction under s 197 Cnmmnllroc'edureCcde^ 
adduce all ita evidence and is similar to tho power to pro ccuto the petitioner a Subordinate Jod e 
for offences under IS SOO 604 and ..OS Indian 
J ” ® ^ ^ Procedure Code Con Penal Code in connection with an inridfnt wk ch 

siderationa of pufabo pohey mvol^d In granting occurred while the petitioner was bearinc a ca « 

sanction under s I9G &iminal Proeeduro Code m his Court The District Judge ordered a i:o?r! 

in the fint msf anee or after failure of a prosecu to issue to tbe petitioner to show came why sane 

tion on teebmeal i^oimds pointed out by Sa»A tion should not be granted and petitioner Men 

arvAAYYaB J Vabadabajele bainu t Lrto filed an ajphcatlon Hirb^cort for 

rMPEBOE(1919) I L B 42 Mad 885 tension of that S? V®»« for Hfce 


( 1331 ) 


DIGEST OF CASES 


( 1332 ) 


CRIJnSAL PROCEDTJEE CODE {ACT V OP 

1898) — co>i!t' 

S 197 — confd 

for revision «aa not maintainablo b 8 the order 
complained of vaa an executive and not » jndiciel 
order The distinction between the proviaOM 
of s 197 and those of s 195 of the Code explained 
d, anio Ltd Bamh X L JR 26 Cole 852) 

followed Gregx North WuitrnJRailitay Admmt 
frafxon (13 P P (Cr) 1891) lefened to AxT 
Hessan Ivhan v Habchabak Dass 

! L R 2 Lab 305 

— SS 197 210 815 — CommiWal proceed 

— ^tjdenc taJtn tn ahsetiee of eanclvm to prece 
elite — Sanction produced le/oTe Slofftalrate on the 
datf he passed on order eommiiiing the ease — Com 
miiial order passed in wew of file mmAm of the paHitt 
and a Goi-ernmeni Eesoluhon — Order of eommitfat 
not tafid The accused a Vatsndar Paid xrns 
charged with the offences of harbouring *n offender 
ftudtakmga bribe from hum Enquiry into the case 
was instituted and the whole of the etndenee was 
taken in absence of a eancttoa to prosecute The 
Magistrate committed the case to the Court of 
Session relying on a Government Resolution and 
yielding to the unahes of the parties The eanction 
was produced before the Magistrate on the day he 
committed the case The Sessions Jodge referred 
the case to the High Court as he was of opinion 
that the commitmect was illegal JUeld quaahtog 
the order of commitment that owing to the absence 
of eanction the whole of the procee^ngs before the 
Magistrate were without ]uri«dictian and totally 
invalid. Held further that the Magistrate was 
not competent to commit the case to the Court of 
bes ion solelv by the wish of the parties and the 
terms of a Government Resolution. Eurmon v 
Bqiuajx E>s:a;i( 1917} X L R 43 Bom 172 

..I. 8S 107 239 and 532— i^or'e/um (a 

proieeute puihe senanls — Form of sanction — Public 
eeniJifs eonspiring to eheat three pewons— ^osnf 
fnaJ — Ctmmilmnt qiiashng oj after the tnal has 
onte rowmeuced — Practice a«d procedure ITie two 
accu ed the Kulkami and the Petil of a, village 
conspired to cheat certem ryots of tbeir money 
Sanction to prosecute them wss given by the 
Collector for cheating or for such other offence 
with which It nia\ be necessaT3 to prosecute them 
ia connection with obtaining money from ryote 
They were tried at one tnal by the ^dditimial 
Sessions Judge who heard the whole case aud 
recorded the opinions of the assessors The case 
then stood over for judgment But the learned 
Judge being of opinion that the eaoction was 
invalid and that the joint trial of the two persons 
for distinct offences of the same kind was aot 
permis ible quashed the commitmeRt and directed 
ft fre h mquirj under s 532 of the Criminal Fro 
cedurc Code On review /lelt that the sane 
tton was not invalid tna much as the sanctioning 
ftuthoritt had applied its mind to the facts of tho 
cftse an 1 sanctioned the prosecution of the accused 
nnil had also sufficiently designated the offence or 
offences whTch might be established m conaec 
lion with obtaining money from ryots JfeW also 
that the joint trial of the accused was regular 
I ccaasc the offences charged against them were 
corimittcd m the same transaction wfthm the 
melnina of s 239 of the Crinwnal Froeednrft Code 
tfe^ baling been clear proximity of time ssd 
stale dear contianitj of action sml sufficKtitfy 
aiM.i.\u community of purpose Held further 


CRIMINAL PROCEDURE CODE {ACT V OF 
1898} — cojifd 

SS 197 239BDd5a2-<oi!fif 

that under the circomst&aces the lower Cotut 
had DO power to quash the commitment cad direct 
a fresh inquiry under s 532 the proper procedure 
being to move the High Court for a quashing of 
the commitment under a 215 of the Criminal 
Procedaro Code 1S9S Empctob t Madhav 
Lw3iAv(l9l8) I L R 43 Bom 147 

s 198— 

See Penal Code (Act XL\ or 1860) 

S 494 I L R 32 All 78 

SS 198 SOO 503— 

Nee CoOTLAiNT I L R 42 Calc 19 


5 189- 


Nee Penal Code s 493 

I L R 38 AH 


276 


Nees 4 

$< 9 no 

Nee 9 100 
Nees 439 
S(t C«n>LAr.T 


1 Pat L J 592 
25 C W K 357 
I L R 35 Bom 401 
2 Pa^ L J 34 657 
I L R 83 Had 48 
I t a 42 Calc 19 


1'3 

I L E 46 CJc 807 
.-Comptoiii! Ij « 


---— — i;nmntai7it vy : 

.6y ..3«rf mdprmMa S™ 

uoiter to preeni eomphintt—AWnte of t^ctat 

^tetr—Didj of hlaqi'lrate to 

tf complaint reollp hy ?K«9n by vhoin 

to he-Vcyidro/e hewnif fo 

Ufore tsiving on ««S 

tn person proper (ovret for ^‘^S'dratewrecei^ 

of-J^ords at once effect of »»» f S0(h^ Jw 

cLiirf/aitee uiih the reqairemenU of—S SOS t^p« 

2^?xflmiiiafioB of eompfomanf 

Indtan Penal Code (Act ZLl ^ 

.X, m 

Indian Penal Code purporting to be made b> a 
^danashm lady and aigned by 
favour there was a general power of attorney 
authonsinit the presentation of criminal eo"ip'a*"” 

bo?™ pSStr oUltoTOy “-f&'chS'rt” •* 

ton o! th. .p.n6o oomplomt Tte Ch..l TO. 
denev Macistrate issued process against the accusca 

Held (on ft reference under s 4^ j “ Ar .„,4 

Code) tUl Ibe Chirf fte 

tot. to. ™os ■" 1..0IOS p™«>' „ 

aceuwd. It I. pcrFeclIy toil settled th^ * 
ce»i cannot bo i.sued ogSinBt steWS^F 
eilbct bj- tto Hapstol. 6M ™ 

rf .n office OT by tie M.gBtoto to 
u tonsWa note the prorao to « 

Ptwwiore Code nnlees end until the * 

(Muinn proees. bn. first caamined the complainant 

And to. IS mofo neecssaiy m the 

sUnesluu lady than to otter eo«ia to enable tna 

Magistrate to satisfy hirasclf 

>s feafh her own «l‘on Tlmt the Hs8«‘«‘e 

should be verv loth to take rl% 

Sa2‘'“lt’'.‘S “ r. S elesrly 



( J533 ) 


DIGEST OF CA«Ei» 


( IMi ) 


CRlSnSAL PPOCEDXmE CODE (ACT V OF 
189Sh-fe 

1. £00— ff> t] 

tt»t ordinrilv % eoinr5*;nt *au I !»♦ 
tried m perKin tnd a complJint should not 
le tccejled wrich i» not iij^ntd t>v the eompUmant 
t-1 i§ not jTt'ermd by a »ulbon«ed 

to i^rfer that »i-yiGc complaint Tlat whctler 
the mqni'cni'nts of a. 10'* Criminal rrocedar* 
Code artre Mti C<^1 in the prcvmt ca e d pcodetl 
cTKin achethtr or not the complaint wat tl e com 
pfaiDt of the lady (The Court quaahcil 

tie proe^msa pnng liberty to the ladv to file 
a fre h complaint and directed her examination 
i' £re«h complaint eras made hr a comtni Ion 
ta ced to a }ttp trate.1 JlilJ that the term* of 
a >^3 CriminaJ Procedneo Code are rem wide 
The\ refer not onlc to an eniiiiiiy and a trial 
but to anv other proeeedin^a The aectioa 
an horiaea the examination of any mtne* and the 
complainant m a aritneaa. ABnoTESwaai Den r 
Ki HOPi Mo^a^ Daxtejii (1014) 

I L R 42 Calc 19 
18 C W K 1020 

ss SOO 803 435 43'' and 628— 

Co^plniaf pefilioao/o^^eeliontodumuiofo/counf r 
CO • irhelA r amount} to— DumiMdi of tount*T 
ca» inlhout eraminiej eompliiRaat icl rAer th 
Dietrict ilajuUolt *ai poirer to ren w order ©/— 
rtnal Codt (Act X\ L of JSC^) $i 3 0 aed 45 
A in titnted a criminal ca«« ajimit D under e 4«>' 
c( the Penal Coile and 71 lod e I an information 
a.aintA alleging that ho liad committed an 
oCencQundera 3 0 D vaa acquitted of the chari;o 
under i lu' anl in th« counter case the Maau 
trate recorded the order Enter talie under 

a 3 1 Indian Penal Code D thereupon filed a 

Tietition of objection before the Sub Disisional 
Offeet a iiop! tliat an inTCStigation might be 
made and A summoned He also moved the 
District Magistrate «ho cet aside the order dis 
mis mg the counter ca e and sent the case to 
tie f<ub Dirisional Magistrate for orders A 
applied m revision to the High Court to act aside 
the District Jlapistrate a order Iltid — (1) that 
the petition of objection uas a complaint uithm 
tie meaning of the Code of Criminsl Irocedurc 
1B98 (”) that the Magistratt a order directing 

the case under a 3 9 to be entered as ialso was in 
substance an order of dismissal under a .03 
(3) that where the final order is in fact an order of 
dismissal under a. 203 then the revisional jmisdic 
tion of the District Magistrate can be exercised 
even though the complainant has not been examined 
on oath (4) that a 437 contemplates that where 
a complaint has been dismi sed under a S03 the 
revi lonal juri diction of the District Magistrate 
can be invoked irrespective of the consideration 
whether the dismi al is legal or illegal Saniru 
CntRAVPATi BsLriSwAnt 3 Pat L J 346 
■ .. — — ss 200 254 — Proesdure — Arcuaed 
sammonftl Ktthfful the cotnflainnnt being etamitted 
—Inegulartli/^rroceedinj! not fitmfeJ— Ji«rf (pfA 
aimpls on I gnsvous — Cumufatiie sentence* le 
galtlj of The complainants made a comptamt to 
the pobce to the cfTeet that the accused beat them 
cau mg grievous hurl The police did not aend 
up the case and the complainants appbed to the 
Magistrate who sent for the police papers and 
summoned the accused without examining the 
complainants On the date fixed the complain 
ants were absent and the scciued were discharged. 


CRIMIVAE PROCEDURE CODE (ACT V OF 
1898)-corff 

■■ ■ 18 200 £54— yoRtf 

Ijitrr In the day the complainants appeared and 
explained their delay and (bo Magistrato again 
gave them time to prtKlnco evidence He sum 
Boned the accu cd found them guilty and sen 
fenced them to Impri onment 7/«7J that the 
coorso the ^lagUtnte adopted was irregular but 
did not vitiate the entire proceedings lleJd fur 
•her that where different persons are injured 
gnevoot hurt being caused m one case and simple 
hurt in other* it Is competent to the Court to im 
pose acpirate and accumulated sentences Estre 
Konv HATEsnan (1016) I L R 37 All 628^ 

soi- 
ree False ixtobmatiov 

I L R 43 Calc 173 

8 202 — 

See s 437 4 Fat L 7 456 

See CosiTLAtKT I L B 40 Calc 854 
See False IsTonstATiov to Police 

1 L B 40 Calc 807 
S'* Loc iL Itoection 

1 L B 37 Calc 840 
5e«MAoisTnATE Powziior 

I I B 88 Calc 68 
Set SIauciofs Prosecotiov 

I L B 37 Mad 181 
' . — ioeal enTuiry 5y pleader 

—Con i/erntion of nei* ground ot hearing of rvU 
A Magi trate has no jurisdiction to order & 
local enquiry by a pleader m the nature of a 
commission in a civil ca e Case m which the 
High Court considered a ground other than tlioae 
on which the rule was issued Moiub K&ak 
% Qavzci>i>ih Snrrxit (1013) 18 C W N 899 

■■■■ " ■■ Mamstrates duty to 

record rtasone before dtreeting local inieati'jotion— 
Accused if ihoM he alloued to be represented trhen 
JIagiitrate coniidere the report of the local inieeliga 
lion It H mo<t deairablo that Magistrates shomd 
follow th procedure which is quite clearly laid 
down m Chap XVI dealing with complaints to 
Magistrates Under a "O'* if the Magistrate on 
examimoo the complainant distrusts the atatement 
of the complainant bo must record Ins res ona 
before directing a local investigation It is jrre 
gular and quite inconsistent with the scheme of 
the Code of Criminal Procedure to allow the 
accu ed to be represented by a lawyer to argue 
the ca c for the d( fence when the Slae,istrate is 
conaidecing under s "02 Criminal Procedure Code 
the report of the local investigation ordered by him 
Balai Lal MuKEsn i PAsrrATi Chatterji (1916) 

21 C W N 127 

ss 802 203— 

VeeCosiTLAErr I L R 41 Calc 1013 
I L R 46 Calc. 854 
5ee False crropsiATioy 

I Xi F 43 Calc 173 
See Maoistbate Jpbisdictiov or 

I L. R 39 Calc 1041 
See JJauciocs Pbosecution 

L R 38 Calc. 880 

— ; — ii— — ;>^7iJin/ dismissal 

of vtlfoat gning \ihe complainant 

1 V \ 
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CRIMIKAL PROCEDtmE CODE (ACT V OF 

ss 815 and Litters Patext el 

IJ 5 ) OrdiT of ctnnmiiment by a Jvdgt of lie Htgi 

Court OR the Onyjaat Stde—4ppcal on questions 
cf fact only iiKether permissible, \ witness in & 
Civil suit before the Higb Court was committed 
to the High Court Sessions lor trial oa charees 
of perjury On appeal against the order ol com 
mitment held that aasumiflS each tn appeal 
coaid be preferred under the general rrorda o! 
cl (15) of the Letters Patent 8 215 Cnnunat 
ProMdura Code which enacts that an order ol 
commitment made hy any Civil Cowt can be 
quashed only on a point ol law m^ifiw to that 
extent the general provisions of cl (15) ol the 
Letters Patent and that as no point of law ts 
involved m the appeal the order of Dommitment 
cannot be quashed Quxre whether an appeal 
lies under cl (i5) ol the Letters Patent from an 
order of commitment by a High Court Judge 
trying a Cwd suit Veskataoiei Atr ae t N M 
F^m( 1920) I L R 43 Mad 361 

— ss 221 223 350— 

iSrelUoTtKa I L R 39 Calc 781 

_ . 221 222 22 i--Foryery ehoTge of 

fo 8«t out iiUentioR Where the cha^o 

IK*'*' 

S 822 (2J- 

5 „PEKA.CapE s 409^ ^ 

Pfnal Code (Act 
XLV of 1860) 8 d 06 -~^rmmat irtach of trust 
Sw? earn specified tn 

'Srerre k’S ss 

{/ maf be ordered wAere /ajfa 

tor ^ni of to^enJ Where the 

Au^ 191?^ deliver over to the complainant 
funner ^valuables and paper# Wongiog to the 
f ..<tate was placed on bis trial on two 
SSi rate ? 406 F“»'Cod« .nd wtschugoJ 

books of the estate between lUh July 1^0 Md 
15th August 1910 end it appeared that ««b o| 
the aunJ^ making «P the grow 
were received before the period epMified »n the 
clmrao and the evidence did not disclose com 
tileted ac of breach of trust between the dates 
mentioned in the charge and there was 
of any dishonest dealing with ‘he account boo^ 
bclor; tho I5th August He^ ” !5! 

first chaise that the error tn the ‘^bnraosaajho 
Uiscrepanoy between tho dates a^ified therein 
and actual dates on which the oBence a{yea^ 
to have been committed were not a mere irrrgo 
Unly which might bo cured by the proVisioM M 
a >37 O P C It vitiated tho whole tnal laM 
tt « appelUnt was entitled to an acquittal ffw 
aonvo 4yycr r A\n^ Emperor d C II > Soo 
t L It *5 J/od 61 followed It waa not enough 


CRIMINAL PROCEDURE CODE (ACT V OF 

m 8 )-co„ij 

5 222(2)— o«fd 

to know that there was embczilemcat at some 
hnio before during or after the period ciargei 
because the charge was framed under the 
provisions contained in cl (2) of 6 2'’2 Cr P C 
and the provision thereto and it was at anj rate 
necessary to show an act or acta of emhrztlement 
IQ respect of the gross sum named in fhe charge 
or fiorae part of it committed within the space of 
ona year Held as to the second chaige that 
the same objection applied to the second charge 
which however was not bad on the ground that 
there was a separate offence a? regw^ ea^ 
account book and tha appellant could b« 

for more than three of such oSences the bwi# 
forming one cck of aceount books of the «t«te and 
having been found together in two 
the k^s of which were with W 

tnal was ordered iQ thia case as the charges fail^ 
S? because they were not deficient f 
form but because they were 
Weuce adduced N 

Eufeeos (15)12) 

- Aci Ao XLl of ISSO 

ayenl had not only ^/“g ^*3 eab s (2) of tho 

from time to tim® oo® . wimse employ 

not '“'“‘I” I, „tMT bebngio* 

meat involves the erpra Emptror v 

to the principal as well referred to 

J.t.c/wuh 

KSf ”6.r.T£i-4 risi 

extract money from an agen t R 4® All S22 
EjITEBOBt hiOHAWStMH . 

-j ooo (8) a»fi ^3® — P««alCodf «J 

An accused pemoft was cnaw yMaods 4774 

the same triaUorcffracM jjje former 

of the Indian PcO" ^ , wiih criminal breach of 

be »•» "rfSSwBfSido! 

trust respecting a lamp tjie^jattet offence 

numerous items .t®' n^ainc a large number of 
b. “tb »PP~me ; 8 ( 

ttocuiseata showing the 

money by the nn £ of such dccu 

with putting fa^ fcftUed amrsah) related 

meats These documents fei^eaorr , 

as weU to other sums o i^ney ** "^^bezaled 
which the ocensed was jTthe Code of 

mu thattheprinc'r^««* r-vJ’tOj 4i7A of 

EarERoat Kalka TiUSAD (Iftl« ^ 43 

S5 222 (2) 233 254— 

Cosjms j L. R 41 Calc 23 
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CRIMINAL PROCEDURE CODE (ACT V OF 

189S)-<-o'- rf 

— — IS 234 239— Cliarre* 
dff cf—Cri iijnal Piiwj/^propn ifio» or huaeh of trust 
— C4nrye hote to It /rnmfi v}trt «t<rol ftfons 
ore imjiitaUd — Joint thargt ttUgnhUj of \l"Lert 
m » c«e more than one per on were jomtly 
cLargwl anth the offence ol criminal breach oI 
tm l nnJer s 40S Indian Penal Code mth rea 
pect to a aum of monev IhlJ that there acaa a 
im joinder of charpea in the ca^e The wording of 
• 2-2 Cnminal Procedure Code refers to a aingle 
*ecn*ed and it must be so beeau e it i* 
impossible to hold that two persona can le guilty 
o! misappropnalion ol the same parcel of money 
S 239 therefore Las no appbcation to such a ca«e 
IVhen two persona are implicated in a ca»e of cri 
minal mi approj nation or breach of tro t with 
respect to a certain aom of money the charges 
against them mu-t be of mi'appropriation »n one 
case and of abetment in the other It is also 
©pen to the Court to frame the charees against 
each of them in the altematire i e of misappro 
pnation or abetment GiBwaa Nasire r Tnn 
l^a RurEBOR(I012) 18 C W N 600 

s 227— 

^ees 183 I L. R 33 AD 514 

< 8 217 28 C W N 344 

8 233— 

I L R 39 Mad 527 
^esCzuEcB I L. R 40 Cate 848 

St Excise I L R 41 Calc 694 

^ Onintton to frame two 
ttparalt eKargu for two offtneu tf sitiatu Irtat-^ 
Dsattnet o^snet meaniivj of—S «37 xrftgtdarili/ 
<UTtd ly-^eope of leclto'x The petitioner wa# 
charged with and convicted of having caused hurt 
to two persons and thereby having committed an 
offence under s 323 Indian Penal Code Only one 
charge was framed against the petitioner in respect 
of the hart caused to two persons JltU per 
Sbarfuddm, and Beacberoft JJ That the onus 
eioa to frame two separate charges was an irregu 
larity cured by ■ 537 Criminal Procedure Code 
The effect of the words subject to the provisions 
herein before contained ms 37 Criminal Proce 
dure Code cannot be that the section is to have no 
appbcation if there has been any departure from 
any of the previous sections of the Code Those 
words must be read as having reference only to 
Bs 5‘’9 to 630 and do not refer to the entire Code 
that pre edes that section That the ca e of 5w5 
ramanKi Iyer v Tht htns Emptror 1 L R 25 
Had 6t « e 5 O }7 y S6S is not an authority 
for the proposition that failure to ob erve the first 
part ol a 233 is fatal to the trial Beacberoft J — 
The observation of the Judicial Committee that 
their Lordships are unable to regard the dis 
obedience to an express provi ion as to a mode of 
trial as a mete inegularity is UtiwUA m sVs *p 
plication to the case where charges are tried to 
gether which the law expressly says shall not 
be tried together in the same trial The words 
mode of trial in that sentence cannot have 
teerence to the formal defect of drawing up one 
charge instead of two The drawing np of the 
charge is part of the trial but the words mode 
of trial have reference to the constitution of the 
trial end when their Lordships speak of di obe 
dience to an express provision as to a mode of 


CRIMINAL PROCEDURE CODE (ACT V OF 

1898>— coii/d 

s 233— confd 

trial they do not refer to a formal defect in the 
proceedings m a trial which is properly con-tituted 
bharfuddin J — In Subramartia lytr v The 
King Emperor 1 L R "5 Mad Cl t e 5 C 
II A S66 the case before the Privy Council was 
not that any provision of a 233 was contra 
vened The only question before their Lorships 
was whether the mode of trial in which one m 
dictment contamed 41 acts spread over a penod 
loneer than 12 months was or was not illegal by 
reason of the provisions of s 34 of the Code 
W list their Lordships of the Privy Council have 
prohibited is that if the law expres ly provides a 
particular mode of trial a disobedience of that 
vitiaties the whole of the trial It is doubtful if 
the framing of charges is a mode of trial but 
joint trial of charges as to distinct offences would 
be a mode of trial and if an aceu ed is tried jomtlv 
on several charges not comm" under ss 234 23 j 
* 36 and 239 that trial would be null and void 
Ulien two offences have been committed and they 
have no connection with each other they are 
distinct offences within the meaning of s 233 Cri 
ininal Procedure Code Fletcher 1 S 233 
Cnminal Procedure Code provides that for every 
dieliDct offeneo of which any person is accused 
there shall be a separate charge The canting 
ol hurt to two different persons is obvieu ly two 
distmet offencea and there ought to have been 
tsro eeparate ebargea framed against the petitioner 
of the oSeneea charged under a 329 Indian Penal 
Code and the failure to do to rendered the trial 
illegal The whole of a 537 la governed by the 
woraa subject to the provisions hereinbefore con 
tamed. This includes amongst other provi ions 
the proTieions contained m s 233 and a neglect 
of the provisioDB contamed m that section is not 
cured by s 537 EaU SUBBSa SiVQH t ThX 
KrroEMPEBeB(1916) 19 C W N 972 

88 233 235— 

See s 222 I L R 38 All 4S 

I L R 41 Calc 722 
See s 239 5 Pat L J 11 

.SeeCHABoz I L R 40 Calc 818 

SS 233 236 239— Uirjoinder of 

tharges — UUgahty — Penal Code (4fl T£l of 
JHCO) »e 40S and 467 The accused was 
charged and tried at one and the same trial for three 
offences under a 403 of the Indian Penal Code 
committed within a period of one year and three 
offences of forgery under s 467 of the Code and 
was convicted and sentenced m re pect of all 
the «x offencea Held that this was an illegality 
not covered by s 637 of the Code of Criminal 
Procedure <Sii5raftmania dyyar v King Em 
pent I Jj R 25 Mad 61 followed. In re Bnl 
ftangadhar Tilah J L R 33 Bom J’J referred to 
and discuiscd. 'EivrTRoa v feHEO Sati’s L.\i, 
(1910) I L R 32 All 219 

SJ 233 235 239— 

fesCHARaCs I L. R 46 Calc 712 

— Irregahnty in (large 

— Muiotndtr of o^tnets on I parti » — Chary 
framed confus ruj — Prejudice— Pe.rrioI ly a neig 
Magi trale Where the tw^^Oitioners were 
charged under s. 3.4 Penal \cansing hurt 

to three persons and only < 'was framed 
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CRIBIttAl PROCEDURE CODE {ACT T OP CRIMINAL PROCEDURE CODE {ACT V OP 
1898)— conri 1898)— coR/rf 

ss 233 235 239— <on/i7 s 234— confrf 


against them which was m the following teiais— nctcd tinder s 411 Indian Penal Code along with 
That you oa or about the Isfe daw of Pebmaty soother person who was either the thief or who a* 
lOOG at il Toluntarily caused hurt to B S and L by firefc receiwer hsTing obtained a certain amount of 


a duo a cutting instrument and thereby committed 
an offence punishable under s 324 I P C and 
one of the petitioners was convicted under s 324 
Penal Code and the other petitioner was con 
ricted by the lower Appellate Court under b 352 
Pena! Code for using a against two of the 
persons named in the charge Btli that the 
irregularity in the charge might have prejudiced 
the accused in their trial and the conTictxon should 
be set aside and the accused should be retried 
on charges properly framed. Re trial by & new 
ilagistrate ordered. Sital Ciundra Morr&a tr 
Tee EstTEEOB {ISOG) 17 C W N 419 


the booty subsequently handed over a portion of 
it to tb© petitjoner Ileld that the first receipt or 
retention by the co accused and the act by which 
ha handed over a portion of the stolen property to 
tha petitioner did not form part of the same 
transaction The fiigh Court set aside tie coa 
Tjctjon and directed a retrial by a Msgistrata 
other than the trying Magistrate Rais ms 
Stoitl V Empebob (1917) 21 C W K 1111 


- ilis/otnicr cf chafes 


~ SS 233 S35 — Char^u tnujoiNifer of 


The four petitioners were convicted under e 103 . 

Indian Penal Code for fabricating two lahuliyata to the other two and it partly referred to asltcr 


The accused was tried on three charges of cnminsl 
misappropriation (s 409 ladtan Penal Code) as 
also a charge under a 210 Indian Penal Code 
The offence under e 210 had relation to one of 
tho charges of criminal raisappropnstion but not 


executed on the same day one by two of them 
and the other by the two others the two sets of 
executants not haring any community of interest 
Held that there was a misjouider of charges 
Sonunarr Kan i Pajel Shatk (1917) 

21 C W N 756 
- es 233 to 239— Penon —Jotnfinat 


— fndian Penal Code lAct XLV of IS&>} a iQ9 
The word person in s 234 of the Code of 
Criminal Frocedore 1898 is not confined to the 
siognlar number It is for the trial Court la the 
exemse of its discretion to detenoina whether 
the trial of more than one accused thould b« 
joint or not If a joint trial would prejudice the 
aeeused the trial should bo separate Kmosn 
P&asan VaBua v Rivo Euperob 

3 Pat L 7 124 


unconnected with any of the said charges and the 
date of this offence was not within the year withio 
which the oSencea ol enmiaal OHsappfopnstion 
were alleged to hsTO been committed. Held that 
there was a misjoinder of charges Krso Emtebos 
e Pajevoro Pot (1018) 22 C W N 596 

Person charged vdh 


more ihan one offtnee— Whether aeparate 
must &e againet tame ‘ptrton S 234 of the Code of 
Ciiimaal Procedure 181)8 is aot limited to offraces 
committed against the same person 
r luso Ehpebob 2 Pat L J 209 

8$ 254, 537— PiMi Code t 477A 

^hargf^Mttjotnder of 


234 537* 


See Ceasos 


1 L R 41 Calc 66 


Sees 222 16 C W 

Sees 233 3 Pat L 

5fs JonnJEB Of Chabge3 


N 600 
J 124 


Where a person who was sent up for trial under 
s. 477A of the Indian PeoaJ Codo was chwged with 
hawng wilfnUy altered and mutilated certain 
accounts between the years 1907 and 1900 and 
the ♦vidcnee ebowed that the subject matter of 
the charge was praclioslly fire etnas of entries m 
certain sets of books Held that the charp 
so framed was bai and tbe defect could Mt be 
remedied by s B37 of the Code of Crimius! l^c 
Svhrahmanta Amor v Kim Emperor / u 


.... Seel ton i/ appltee to 

oQtrtces against dij?<r««f pertont S 234 Cnooiul 


dare Subrahmanta Aygar v KtM Hmperw J 
R SS Had $I and Queen Empreea v Molv Lai 
Lahtrt ILK SBCak S6(> referred to Ekpebob 
t ^lALDI ULEin Khaw (1009) 

I L R 22 All. 67 


Procedure Code is sot bmited to coses where tbe 
offences hove been comnutted agamst the same 
person. It applies where the complamants are 
different persons Per Fletcher J The power 
giren by s 234 is bowerer one that requires to be 
u ed with great care and caution when there are 
different complainaots. ^UTTBAlOBARt 3ItAS« r 
The Kxvo EstrcBOtt (IBIS) 19 C W N 557 

Mttjotndtr of clarget 

Two accused persons were tried together on two 


- S 235— 


Sets 233 
See Ceabqe 


I L R 46 Calc ”12 
I L E 42 Calc 957 


Some traneaetton 


charges, namely theft in a building (s 3S0 Indian 
PenM Cc^e) and theft ol paddy In a field ( _ 5"0 


irJUxt %t~Commvnxty of purpose or detyn ond 
eontinutiff of aefton neeeseary 
number of acts may bo eo connected “* 

form part of the same transaction within ihe geati^ 


Indian Penal Code) eommiUed on two diffexcDt maofa **3o Criminal Procedure commnnilw 
dates the property in the building and the paddy purple or design and contmoity..of action 
belonging to one and the same eoapismsnt r. .-rtminnn/lr 


lUld 'that there was a mujotnder of charts under 
a S34 Cnmmal Procedure Code Raoiwaw Bin 
r Mabaraw MAvoAb {1910 20 C W N 8”2 

- Joint Irtat—Same Inn 


essential elements To constitute coausoyT 


are esaeniiai elements aw _ . 

Of purpose tbe mere exw^nee of 


purpose or design will not bo siiffieienl. The pur 
i-fr: te wnclhing partlcnlar and 


The p»tilionct was jointly tried and con each act 


pose In view must bo sotnclhing | 
definite There Is no continuity life 

is a completed act In itself and the 
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( 1310 ) 


CriMINAI. PROCEDURE CODE {ACT V OF 

< 235— 'I 

cniiMl d«iea fccjcomplished *o !»r as thU act is 
coa'y*m«L ITTier© a comp^nr i» formal with Ihe 
ot il Irauim;; th? pnbho, it canoot be aaid 
that dutinet acta o( mbcMlemenl comTsiKM in 
th- coai^ of e rersl jeara form part of the tamo 
tnn » tioi f y reason of lu h general object 
Cnsriaroi ^rnK^TlDn^ r EiirE-in (l&tO) 

I !<. R 33 STad 502 
■ - - — CKirj *— J/ujoiR ter— 

SfA fmnrJJio'i, The aecm^U by jn ana of 
jT'fsonatiag a Pobce Ofli er obtained from ^ 
»erc al anms of money on did rent occasions and 
on on" occasion attempted to obtain another sum 
2 le { that the trial of the a cus d on a charge 
anl r a. 170 Inlian Penal Code an! on three 
charges of extortion in respect of three anma and 
in theahcmatire on three charges of cheating 
in respect of those three sums and on a cbaige 
of an attempt at extortion in respect of another 
aam was rot illegal by reason of misjoinder of 
charges as the oQeo es charged were committed 
in the same transaction. Queer Emprtsi v IFo ir 
/<ss 1 li R 10 All SS referred to and tollovodL 
jaoDt a KCJun Srsaa e Ariti Fail (1911) 

15 C W N 732 
— - - - — - — . ITVlf f tharyn under 

PiK-tr ond (Jrwsa Erei'e Ael ISIS (D end 0 4et 
It of ISIS) • ir (il aaf Me Op>um Aet (I of 
JS78) • 0 (e) eon U fried torjetIur—SepmU een 
f*it< f Ug'ililif o/‘— <?enemf Claiuis At( ( ? o/ ISST) 
t SS Wh re the a eas«d was charged and con 
Ti t d of hanng soil opiam to a certain person 
on two occasions and of being in possession of 
opmm nnd was separately aenloneed for each 
eOfiTi tion htU that n ither the jomt trial for 
th* two od^n es nor the s parate sentencos imposed 
was lUcgaL Bati SaEtr t Ktyo Lupbbob 

13 Fa* L 3 433 

ss 235 (1) and 637 — l/wwinder of 

eVirjes at one trt/il—mttatea tehole trial and m noe 
a m re trrt^xlaril j — mAmtv} of earns (rany<p-(ion 
etphin, 1 A CIS d (appellant) was anxiods to 
marry the diu-'hter of one Jagan *Tath but her 
fath c obje t^l anl •rcan'> d to marry b r to 
another man in P bruary 19 0 and on diet Jaooarv 
the ceremony o' layan whii.h prt>cedes the actual 
marriage by a few days was celebrated Oa od 
February between noon anl 1 30 r u at used 
gave some sweetm at poisoned with arsenic to 
- Amir 5ia,h, aged 9 years anl on the same day 
about 5 P >t he gave a similar sweetmeat to Dalip 
bin^b, a'led 12 years both being sons of Ja an 
Katlu After eating the sweetm ats tho 2 bt^ 
svero taken ill Dalip Singh recovered bnt \mir 
bin^h died the n xt day The Sessions JuJ 
tried the accused at one trial for both offences 
nam ly the murder of Amir Singh and the attempt 
to murder Dalip Singh, and convicted him of 
both ofIea<-es On appeal to the High Court 
it was contended that the joint trial was contrary 
to law and therefore altogether illegal Held 
that if the joint trial of two offences is contraiy 
to the express provisions of the law their jomder 
vitiates tne whole trial and the mere fact that 
the accused has not been prejudiced by the proce 
dure IS not a vabd ground for condonii^ the 
defect. Subramouki Av/nr t Emperor (I 
L n 2S Slai 611 P O) foUowed. ffrU furOer 
that DO bard and fast rale can be laid down for 


CRIMINAL PROCEDURE CODE (ACT V OP 
189S)-r!>"frf 

M 235 (1) and 537— con/J 

determining the question whether the chaises in 
a particular caso constitute ono transaction. 
Tlic answer to the question depends, to a large 
extent upon tho peculiar circumstances of eaSi 
case. The word transaction in s 235 (J) of 
the Code of Criminal Procetluro suggests not 
nccc sanly proximitj in time so much a continuity 
of action and purpo c It is not necessary that 
tho acts constituting the cruses should have been 
committed on the same occiusion but it is suiH 
cicnt that though separated by a distinct interval 
of time they are closely connected by continuity 
of ptifpo e and progressive action towards a single 
object Emperor v &Seru/aU AllMoy {I L R 
27 Bom 13S) and Emperor v Palto llanmant 
(1 L I 3) Bom 19) referred to Held alio 
that upon the facts of tho present case the trial 
did not Iran grcsi the rules as to tlie jomder of 
charges bccan e the charges in this particular case 
did con titute one transaction lAUbSD v Tee 
Crtoem I L B 1 Lg.h 562 

ss 23S 10a 537 (5)— /ndmn Penal 

Code (Afl XLV of IS^O) * 193— Perjury artnng 
from conlrofit/ory j/al«m<nD — Af/ernafiie charye— 
S ri 1 of Ofli coniMting of tontraiMory ttatementt— 
Judxetal ptocrtdtnj — ^lolemcnl taken under t I6i— 
Contra-itetOTij etalemmU made before different Covrfs 
— Snnclion of ea h Court ««eii/wf — \t> tnler/e efitt 
•a revision ua/eii want of tanetten oecneions failure 
o/yuilice A statement recoided br a Magtsttate 
ID the course of a police investigation under a 164 
of the Criminal Procedaro Code is not evideneo 
u a stage of a judicial proceeding within the 
meaning of Explsnation 2 to s 103 of the Indian 
Penal Code 1660 Held bv Miclbod C J and 
PsiTT FiwoiTT and SsTAtwin JJ (Seas J 
dissenting) — AJtbongh a statement recoined nnder 
a 161 of the Criminal Piocednre Code 1893 is not 
evidence m a stage of a judicial proceedings but 
comes within the meaning of the words evidence 
IQ any other case used in s 101 of the Indian 
Ponal Code it can be linked with a statement 
which IS evidence in a stags of tho judicial proceed 
in-* folio im** on the investigation so that the two 
can bo said to be i series of acts on which an 
aliemative char's can be framed under s 236 
of tho Cnmioal Procedure Code of intentiunally 
Civtn'' fabc evidence under s 193 of the Indian 
Penal Code iSfO Queen Brnpreir -r Vuiappahin 
Ainyopa (f$9lj IS Bom 37 overruled Quren 
E npreer v /imi{ valai Pafni-u (/SS'') II Bom 
6i9 and Qt ea Empren v Kh m '189$) 2* All 
ffS approiel Held by MacLEop C J and 
Saao J —Where an alternative chargo.of giving 
false evidence is based on contradictory statements 
made b fore different Courts it ts necessary that 
esactton of each of these Courts must he obtsmed 
under s 195 of the Criminal Procedure Code 
1893 before the Court can take cognizance of the 
charge If however want of sanction has not 
occasioned a failure of justice it cannot be made 
the basis of interference in rewion. ^urufo* 
Dataellv Sitol ilahio {1900) 23 Cal 217 referred 
to Eeeebor V PcRsnoTTAM IsbwaR (1920) 

I L. R. 45 Bom B34 

ss 2u6 23'— 

^ce Acteijois” 

' 0, 45 Calc 727 

SeeCocATWB ^ Calc 537 

/ ' 
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( iS-lS ) 


MGEST OF CASES 


ss S36 2o7— ccn (f 

xTr^TTc/^x ^‘f^o^Ccge(Act 

tin , C6»»«rt«on of noftra 

CcKrt o//<r a «<?« crow 

ri^TV^ PetJtJonm were 

*■ «®dcr8 14- Indian 
^ JOES Jtdg6 frt 

a ide the con^ction and sentente nnder s U~ 

ondM 9 3-3 Indian Penal Cede ho cfcar*-® liad 
been framed against the retationera under b 322 
Wn Pena! Cede if<W that 23-hasto U^d 

onder e „38 g -oi las got no applsfaticn Tbeie 
was no chaise framed again t tie rctitionera for 
an oBonce of causing bnrt and thev had therefore 
no opprtanity to defend them elces on this charge 
and the conviction and entente mn be et aside 
GE'cn JlAiJHi V Tde Kjxo EarpEEQE (1914) 

18 C W H 1276 

— S £37-- 

S'ee PiavAi. Code ss 41“ 4>Oa*0 5U 

1 Pat L J 391 

'■■'■; Connclicm of nottng 

^tteemmmoijttto/iu avH^Je^,tfa!6yjpjKflau 
enri on c^orye e/ noUn^ and conciefion o/ ettevU 
V jwrfr— 2x<ee« ify of jtrifino ogatKti trdttidvaf 
eftverd on cAerge of c tavll The petiticcen erere 
charged under e 147 Jndiin Penal Cede the 
cerunoa object of the alleged unlawful a sembly 
as stated in the charge Icing to a suit the police 
Jxocb-rge under B 353 ore 323 was framed Tho 
Magistrate cooTicted the petjticoers under b 147 
Indian Penal Code The Sessions judge m apreal 
acquitted the petitioners cl the offence of nMing 
and convicted them noder So3 Indian Penal 
Cm* la reipect of ‘be a anh ccnimitted aten 
the several police ofEcers The ‘fe »»on» Jndre 
did not find whKh jolicc offeer was as aolled 
by which peutioner Btid that the Sc ewna 
Judge was wrong m conricting the pctinooera of 
an offence under a S'^t Icdian Penal Code tU 
petitioners not having teen called orcit to answer 
any such charge That in the view taken by the 
Sessions Judge of the case a finding as to wbicb 
police ofEcee wa as«au!<cd by which petitioner 
was es ential HiB Itafta'x Sabuse i TOE Eu 
PESOS (m*) 18 C W F 1274 

• Charge vndtr a iS” 


Indian Ftrial Cade of haute irealtrg Iff night 
wilk the (Ajeet of cofnmiriin^ ihtft tonneitvn -Urdet 
* i$C for kouee 6rfahsj7 6y tngfil wi/A She chjrcl 
of terryiog on iningvt Kith the eernfiatnant a tetfe 
—ProprKiff of tonneUon tctlhout amerdment of 
ehargt — Indwn Penal Cade {det XLt of ISCP) 
ti 4Sd dS” The aeccued was tned on a charge 
under s 457 of the lenal Code of breaiuig open 
at night the door of tho complaisant s hoosa with 
the object of connsittiog theft and waa ecancted 
ander • 4o0 for haring coiamiCtcd the offence of 
boose breaking by night with the object of caTrying 
on an intngne with the complainant a wifa JTelJ 
that though It cannot he laid down as a grneml 
rule that in all eaaea a prosecution for bouse 
trerpaas with the elleged object of theft must 
tiil It that object U not proved, when a ehaigo 


PECCEDtIEE CODE UcT V CF 

ISSu) — conief 

S SS”* — carta 

has l«n definitely fr ircd m which theft is sllrged 
cs tLft otjeet the stcu cd cannot he convicted of 
houelicspa « with Ecn,e other object wilhcut 
an emeodoient of the oxipnal charce unie s tie 
Court la ati fied that he has not been in anv wav 
prejudiced Hajaei Sonae r Kr.c EaiynBOB 

S6 C W S 344 


— — — - ss S27 23S 42S — Per on eon 

riitcd of an f£tret tanrai on opptal he coniiclrcf 
of eletmeni of iveh offeree The power of an Ap 
pellftte Coait cuder e 423 of the Cede of Cranes! 
ProceduTe to altera fisdmg mn t leu'fd in acetid 
ante mfh the ptovi ions of ts 227 and .35 of the 
Code Where a pel on who has been convicted 
of an offence has appealed the Appellate Cenrt 
canno* after acquitting him of euch offence con 
Tict him of the abetment of ench offence Paj>ua 
■vABHs PAvmuvyATA r Eiir£EOR(1909) 

L L R S3 Mad S64 


- s 239— 


^ee Lueei\o House tseseavs 

1 I. E 44 Calc SoS 


. 1 ...... . 1. .11 ....... T rtof infA /ft Old of 

etaeatort—Cont'tetion of the aemtd for a wiror 
c^CTeBce rrAicA »5 fnoJfe ontyi/a)ur!,-^Tnal rtfftilar 
— F/oe/ice and yrtonfure The sccu-ed was tned 
(or an offence punuhable under t 302 of lb* 
Indian Pets! Cede ly the Et ion* Jodpe of 
Heigsua with the aidj'of a es or* At tie ekie 
of the tn«l aud after tie opinTcas o^ lie a « ei* 
were recoided the learned Judge wa of oj-ricn 
that though the attu ed was rot guiltv of tt* 
offence cbarpetl he was ttilJ podlp of Ih* aicor 
offence poBi hable under e S C of tfco Cfct- 
Accoidmgly m the earn* trial he convicted tee 
■ecu cd of tho rumor offence though it was tnall*] 
in that I>i5tnct only by o jury On appeal — 
Held that the £e ions Judge was cxoifctent to 
convict the accu ed of sn offence puhwlalle 
voders SS6 of the Indian rtnsl Cede even thrush 
itwsstnalJchyajnry pEsCEruFJ — S®3‘'Cf 
(bo Cnminal Procedure Code 155® mveele ^e 
Court trying the offence (however constituted) 
with authority to find as an incident to such 
trial that certain fvets onlv are proved m th* 
Inal which facts coasUtate * minor offence thou^ 
such minor offence is no triable hr the Court 
«s constituted PER Smn J —The n«* f " 
u&pbcation of a 238 appear* to be that tb®re 
need le no eeparate tnaJ with refeteoee to ti.e 
minor offence According to the section even the 
ebatee a not requited to be made 
Omwaru V Fm^ror {1902) “0 itoi iS itferftd 
to EMVEBCsr CHAycouD* (I0"0) 

I t. R 45 Bob 819 


- t S39- 


Seti 197j ( I L, R 43 BOB 147 
Fits 22- IS C W If 

Sit JoI^T Teial j I- j 85 

FieJcBT I t. E 3- Calc 46- 

BMiltsjoraiita. Xt.K3SWc453 
1 L. R- 42 Calc* -O 3153 
J I. R 4B Calc. <41 
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CR1BID.AL PROCEDURE CODE (ACT V OP 
189S)-fonfrf 

s 239 — onJrf 

— Joint triol of prtn 

CipaJ and ehdlor — Prtjudict — Ft Irtil l»y anofXtr 
Jvdj ^^lcre there were three charecs under 
es. 40S end 40S— -109 Indian Pena] Code againat 
two acensed persons m respect of three anma 
Mid to tiATc been defalcated on three difTcrcnt 
dates and the Set. ions Judge tned the tuo accused 
jointly in spite o' objection tahen hy them Iltld 
thatnnderi SS'* Cnmlnal Procedure Code judicial 
discretion was gnen to the Court to try Iho pnn 
cipsl offender and the abettor either lointly or 
separately and thn manner in which this di*erelion 
shontd be ctcrei*cd must depend on the facts of 
each ca>« The High Conrt on a consideration ot 
the cirenm tanc^ of the case held that the ac 
ensed should not have been tned on the charges 
jointlr and set aside the conrietions and sentences 
and directed that the re trial if any should take 
place before another Sessions Judge Dwarka 
S een r Kr^Q Esiferor (1913) 19 C W K 121 

■ ■■ ■ iSfline Iraruaelutn 

dtUrmininy farlor at la In deciding whether 
offences are so connected as to form one and the 
same transaction the determining factor is not so 
much proAimity in time as continuity and com 
munitr of purpo e and object S 239 Cnmioal 
Procedure Code u only an enabling section and 
does not in any way trammel the discretion of 
the Court Lzqai REueMDBa^CER Bewoal v 
B low iloiTAw Roy (1014) 19 C W If 672 

— ■ rrocedtiTt—^otnl tnel 

—Th(/ and rccttt'f I'iiHt toy<lUr n<td that 
in the absence of evidence eleatlv disassociating 
the act of receiving the stolen property from the 
theft thereof the theft and the receipt of the 
stolen property may be considered as parts of the 
same transaction It would not thcroforc be 
illegal to trv thief end the receiver jointly Em 
ptror I Balahhai llargotind G Som L T Sll 
followcl Empebob r BnniA (lOIT) 

I D R 38 All 311 

ss 239 233 end 235— In rte some 

rraiuocijon — j<» t taal Where the fir t accused 
scued a woman with the intcntiori uf forcibly 
baring sexual intercoarse with her and was attacked 
by her husband and the second and third accused 
thereupon appeared and assaulted the husband 
htld that in the absence of proof tbat (be three 
accused were acting for a common purpose in 
execution of a common design a joint trial in 
which the firs accused was charged under e 354 
of the Penal Code and the second and third accused 
under s 3‘’3 was illegal Tbpamoiii Gobibdba 
Chabuba Bbabati w Tee Imbo EwrEiioK 

5 Fat L J 11 

83 239 435 436 439 — Eetjsnc* 

Act it of 161“) t 91— ^iiif Procedure Code (Ac* 
V ef 190S) O XTIII tr S and 6—PTOtecvtionfor 
ptrjvry—Dcpotilion of a icilnett not rtad over and 
tnlerpreltd to Itm bejore hu tijning tl—Fetord 
uhtther ttdmusible in proof— Irregvlartlt/ or die 
gafdy— PuWiC policy — Joinder of pettone in pre 
fiminory in^iry irAerter proAiJifed — EiacAarye of 
accused by Eub ilagitlrate — Fotcer of Swton* 
Judge to direct commiKol for offencet under is 471 
and 103 Indian Penal Code Where a deposition 
of a witness la not read over and interpreted to 
him before it is signed by him he cannot be pco« 


CRlMINAIi PROCEDURE CODE (ACT V OF 
1808)— con/d 

ss 239 435 436 439— co»/f 

eocuted for perjury on such deposition under b 193 
of the Indian I enal Code Omission to interpret 
and read over the deposition to the witness is not 
a mere irregularity but renders the record m 
admissible in proof of the deposition under s 91 
of the Evidence Act as the guarantee provided 
by the law for its accuracy has been suhstantiallv 
Ignored and it is dangerous and against public 
policy to make a witness liable on such a wholly 
onsafe record Jfoyre v Emperor J L P 34 
3Iad 141 distinguished JJtango T Batiah 45 
1 C 507 dissented from A Sessions Judge 
acting under s* 435 and 43G of the Cnminal 
Procedure Code cannot direct committal to the 
Sessions Conrt of an accused who has been dis 
charged by a Sub Msgutrate in a preliminary 
enquiry into offences under ss 193 and 471 of the 
Indian Penal Code for forgery of a promissory 
note not being a Coverement of India Prom sory 
note as eueh offences are not exclusively triable 
by a Court of Sessions S 2.>9 of the Cnnunal 
Procedure Code prohibits only a joint trial and 
not a reint preliminary inquiry into a case against 
Eeveral persons for the purpose of committal to 
the sessions CsEjiciiiAn v Kmo Eufebob (1919) 
I L R 42 Mad 561 

I 241— 

Eres 14 8 Fat L J 291 

s 242— 

Ere 8 117 I L R 84 Mad 189 

Set Csafob I L R 42 Calc 957 

ss 246 247— Ezeminotton of com 

platnanl tf aitohteli/ neermry — Ezaminafton of 

tetintitet on date of ht'inng tn the obeencs of com 
plainant if vtliatti trial S 244 of the Code of 
Cnminal Procedure does not make the exaimnatioa 
of the complainant himself in a summons case 
absolutely neee mry S 247 Cr P C gives 
the Magistrate a discretion to adjoum the heaiing 
on anv dav when the complainant is absent and 
(he examination of witnes es on any such dav 
in tbe absence of anything to show that the accused 
was in any way prejudiced does not vitiate the 
trial $ABA7D1 Haei t Kl^G Euferor 

24 C W N 199 
- S3 244aiidS40 — Ptghlof accused to 
tummon ictlneiies—Setond applitafton ly accvreif to 
Alagiilrate not teited of the cate — Procedure — 
Affdavit When an eccu cd person has been 
called upon to make bii defence and has applied 
for and obtained the summoning of witne es on 
bis behalf his only means of procuring the summon 
iDg of further witne es u to ask the Court to tale 
action under s 540 of the Code of Criminal Proce 
dure The accused has no right to pat in a 
second application simpficitrr for the summoning 
of more witnesses nor has the Court any power 
to grant such an appbcation more particularly 
when uch Court 13 a Magistrate not sei-ed of the 
case to whom the application is made in the ab 
sence of the trying Magistrate Observations on. 

content drafting aud attestation of affidavits; 
Emferobv Maboai. (1913) I L. R 36 All 13 

See s 244 24 C W H 199 

Ek AcquiTTAt I L. E 46 Calc 867 
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CRIMINAL PROCEDURE CODE (ACT V OP 

iSdS) —conUl 

5 247 — con'd 

Stz CoMfLitSTT 

I L R 42 Calc 335 

j. — — — — Death of Gain 

platnani effect of tn a tumnona case—^uMltt^vm 
of rJ'Utve of (omplaiTiani In a caso uoder o 352, 
IniivQ Penal Cade after the death of the com 
plainaot bis nephew applied for sub titation of ba 
name in place of the deceased The Magistrate 
dire ted the case to be proceeded with the ground 
assigaod being that the accused had been guilt; of 
the contemp* of the process of the Court BehJ, 
that It was not a sufficient gronad and the Jtlagis 
trato should have r* orded an order of acquittal 
under a. 247 Crimmal Proeedata Code 1 o&na 
C iTAS’DRA MotrtlS t DeKOAB GSA fDRA Pai. 

(1913) 19 C W N 334 

2 — -- — Death of com 

platnant—Apphoalion ly the eon of comp*a»nant to 
proceed wtth the eaee—AcoUitlal urder a 247 
Cnminal Procedure Oodc—Heferenee undi-f » 4SS 
Grttmaal Procrdure Ooie~-lnU.tfetfMe bp Degh 
Goart— rPracfiee »a caj4 of acqu* tale On the 
application of the complauiAnt in a case of riotrog 
whi h ended in a oonviction proce^ings under 
81 154, 1S5 Indian Pena! Code were lostituted 
agamst the person in whose interest the not bad 
been coansitted On the dace fixed lot beanng 
the oompKloant e son appeared in Court bis 
father baTing died m the meauiime, and asked 
to be allowed to go on with the esse bot the tiyug 
Msgistrabo acquitted the accused noder a 247 
Oniamal Procedure Code being at opmioa that 
he had no option in the matter Beld that tt la 
op»n to doubt whether s 247 Cnmuaal Procedure 
Code was intended to apply to a case like the 
present The aertion ^ems to apply to the case 
of a complainant who is alive but does not appear 
That in any view the trying Magistrate ehoold 
have proceeded with the csss That the practice 
of the High Courts has always bees to refuse to 
interfers in revision with acquittals except for 
special reasons but in the pre8i.nt case wbich was 
one ol considerable importance involving the peace 
of the dislnet and in which the Alagi trato had not 
exorcised his discretion and given reasons for 
refusing to go on with Ibe case the order ot,ao 
quittal should be set aside DamooSabui- Jitab 
Dcsadh (1916) 20 C W N 86Z 

3 — Summons cate, 

hrannj of when concludes — Bon ippearanrr of 
tomplatnant on date fixed for argument and eonae 
ju nl aepiinal of aecuted tf proper lyaone in a 
Bummoas case after the examination of tho wit 
nesses (or the prosecution and the defence tho 
Jfavstrate adlourued the caso for argnoicnt for 
the parposc of tho documentary and oral endeoee 
heiug explained to him and on that adjourned 
(late tho complainant did not appear and tb« ac 
cused WAS acquitted under s 247 Criminal Pro 
redoro Coda IJ(2d that although tho Code of 
Cnmlnal Procedure makes no provision for argu 
m*nt in a enso governed by Chap XX ot the 
Code the hearing of the case dU cot end with the 
eraminstlon of the witnesses tot the parties and 
B 2t7 had appliestlon to tho cireumslanees o! the 
ease nAWjrnAvnAti Abh^xu ItAnAl (1013) 
18 C W N 584 


— Order of a^jufttaJ 
' of tomplninante eitenef passed on 


CRIMINAL PROCEDURE CODE (ACT P OF 
1898 ) — contd 

S ^VJ—onti 

a date not fixed forheartny of case effect of A case 
vaa caHcd on by mistake on a date not fixed for 
beanag and the Magiatrato recorded an order of 
acquittal under e 247 Cnimnal Procedure Code 
on account of the abaeaca of th" complainant On 
the data fired for bearing the niisUke was dia 
covered and the 3Iagistc>ile ignored the order 
previously passed hv him under s 247, Cnminsl 
Procedure (Jode end went on with the case which 
ended m e. coiiVT«,tiQn Held that an order 
paawd on a date which was not fixed for tho hear 
mg of tb* caso and on which date the complainant 
was necessinly absent is no order at all and the 
trying Magistrate had junsdiotion to ignore it and 
go O'! With the case and come to the finding which 
bo did Bxgk Court Troeeedtn'}) ho 17S3 2 We%f 
SO'’ followed ^urefh Chandra'c Eanhu,SC L J 
622 distinguished AoaiAaBrr JIo'idal v Moea 
TAB Stiran (19i4) J8 C W N 1180 

5 — Complmni ■^9 

servant on hehaff of master — iejuttlal tinder t 247 
Oft death of sueh eomptatnant — Oomp^aint of tame 
offeMS t>v another aen/iytt—Pretioua aepitUai */ 
bar to ilagtslraiee tahrg eogmsayt of taonA 
eomptatnl^Ptnnl Cods ( id XL V of ISSO) t 
Hasmxnq an anxmol A gerrant on behalf of^ 
tnaste* filed % tpmplaiot that aa elephant bcIongiBg 
to hia master bad been maimed by th» 

The Magistrate receim the 
process under a 426 of the Penal Code On the 
date fixed for the disposal of the ease 
that the eompUmant was dead 
acquitted the accusoJ under a -47 
Preceduro Code Therwpoa anothef 
petituner) tomplaiaed to the Sub dinsioual 
Magistrate of the same oSenee of ^ 

maStePeelephant boUheSttb d*’' 
dismiss'll the complaint under 9«tion -93 Ci^l 
nal Procedure Cod'* oo thegrooad that the pron^aa 
acquittal was a bar to Ins taking coCTixaoee ot ^ 
Bfli that tho previous acquittal was wbouy 
without lonsdiction and was no bir to tho Magis 
tratc 8 taking copauance of the eecond complaint 
mono CaowDurinr t jojl 

—S3 247 and 

Ac^tUal under a Si3 bars 

Where a case -was di postdofuudere 247 
Ptoeedare Code the complainant and aecafi^ both 
being absent the order under a 247 operates as a 
bat to further proveedmes The prormoama 403 
Cnmmal Procedure Code that a 
pot be barred iinle«s IJie accused has in the first ease 
been tried does not limit the ®“ 

oidcrofacqu.ttalundere 217 w 

Code In the matter of OvaoitartS PiODiU OT 

pAWKOTfWOJ L L. P 34 Mad -53 

«, oq-* 403 aad 494—^'^^ ,, 

ae<iuinsl under a 454 vhtther fitud bar to fur^ 
proceedings— Aulrefou acquit In » *'*“'""'115^ 
the Publio Proseootor wilfidrow from the 
Uon before the eccnwd bad been 
aceosed was sequUted under * 494 
ecdore Code On a differeace of opinion 
AnucR Radim and NAViEfl JJ 
accused could be asld to hare been tri»i 
aeqqltted within tho laeanlnir of » 403 so as w 
bar further preccedfi,''S ll<U bf bif Jot^ 
Wiita OJ under t 4‘>a that tM rule of rngH*b 
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CRIBONAL PROCEDURE CODE (ACT V OP 

lS^S)—comJ 

I ■ - S} 247 403 »na494— fon/rf 

law roqumrg tli« atcufcd to Lare hrcn tned as 
well as acquitted ui onlcr to bar further proceed 
tops which IS cmbcdied in e 494 of he present 
C(^e (s 61 of the Code of Ih~2) u inapplicable 
to the etatutorv acquittals auh cquentiji intro 
duccd into the Code i e the sections non nnm 
bered 491 247 and 34^ which are intended to 
fnttLer proceedings whether tha accused can bo 
said to 1 are been tried or not Ca cs goTetned by 
a. 42'’ Cntninal Procedure Code cannot be refeneu 
to a rull Ccnch Fe Kotai/ya 1 I It iO Mad 
S"" (foo note) dL ented from 1 1 Dchekclx 
LaL‘5AiiiB(l91 ) I L fl 40 Bad 976 

>. 24- 259— Pmof Code (^c JAF 

3SJ ard oOJ— Summons eait — irorranf 
ease — Tnaf c/ loth ojjences in one trial— Procwfure 
la I foJlcvtd — d&aei t€ of eonijlatrant at Iht htariug 
~Df ciorje oj a ev td tffici oJ—Stibstqvenl Inal 
for the same o^tnees uhelhtr barred ^Vbere a 
complaint was preferred against a person for 
ofTences under ts 3 j 2 and 504 of the Indian Penal 
Code committed m tho cause of the same tran 
saction the former offence being triable as in 
summonsose and the latter as a warrant ease 
and the Magistrate duebarged tho accu ed owing 
to the al coco of the complainant on the day of 
hearing and a fresh complaint waa prcfeiteil m 
re nect of the aame offences Jltld that the pro 
ceoure to le followed in such a trial is the one- 
prorided for the trial of a wanant care and that 
the dueharge of tl e accu cd did rot amount to an 
acquittal of the offence under s of the Indian 
Penal Cede and was rot a har to tho subsequent 
tnal for the same offeree Pajrofain t torvor v 
Lala Tanolt Paul 1 L P II Cole SI Pe Selfa 
radtt I L P 0 2tou CO^ Uostan Satdarv Kolu 
Eatdar 1 L P ‘'OCate iSI tndlnreSamu vdtn 
1 L I 22 Evm 711 followed Racuamlv 

ItAlCSER t SurOACAU flOlS) 

1 L R 41 Bad 727 

ts 247 4SS — It is ofen to doubt 

whether s "47 was intended to aq ptj at all to 
a case where the comjIaiDaDt has died Doaioo 
Saut c Tita’! DrsAcn 1 Pat L J 284 

■ ■ ■ 88 248 258 345 — irarronrease — Aon 

eotn/oundable offtnre — Comjlasnanl drovwy 

from proseevtion— Older of ocjiii//u? — Pfoehee ori 
proeedure In a warrant case in re pect of a non 
compoucdable offence it is not competent to the 
hlsgi trate on a pnwate complainant a offenng 
to withdraw from the prosecution to enter an 
order of acquittal Eurriion t ItASiCBnon Bawla 
( 191") I L P 37 Ecm C69 

— S £48 345 — lirovffjvl ewi/niineni 

ease Pefihon fthd Ij the complainant praying that 

the cose may le sIrucL off utllovt I coring— Such 
petition irlelfer ecmprcmxse or Kilhdraual—Proce 
dure in uarrant cases for VLilhdraval—MtaniTg of 
eompTCtnue andv.\l}dTaval Compromise is 
a word which in itself contemplates an arrangement 
to which tlero are two parties Withrdawal 
has no such meaning A case is eomprcmi ed tf 
with the consent of the accused it is withdrawn A 
case ts withdrawn under s 24'< Criminal Prortdore 
Code without tho consent of the accu cd Rhen 
a petition is 6Ied by the complainant piaymg for 
stniing off the case it is clearly o] en to the Slsgia 
trate to satisfy himself under what section the 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898)— confrf 

ss 248 345— confif 

petition is before him ^ here tho answers of tho 
complainant clearly indicate that the case had not 
been compromised but was being withdrawn with 
out tho consent of the accused and tho subsequent 
action of the accused shows that he had newer 
consented to tho compromise of the case Htld 
that the petition was not a petition made under 
a 346 Cnmual Procedure Code and that the Bubse 
quent proceedings resulting in the trial and conwic 
tion of the accu cd were in order Zlvnay v 
Queen Empress 1 L P 21 Cale 103 A btfooj 
fisuviST Khater ilondal 3C TF A 33" andinre 
CaaMlI Aeroyan Sathe I L R 13 Bom COO re 
fcrrtdto Bata w All t Kino Empieob (1910) 
20 C W K 1209 

B 250— 

See 8 107 I L E 86 All 382 

See Coufxnsatiot 

1 L R 39 Calc 157 

See CotirENSATios to Accused 

I L R 38 Calc 302 
SeslsiOJtvAnon 14 C W N "2S 
See Penal Code b 494 

1 L R 40 All 615 
See IVoEsuEN a Beeacq or Costbact 
Act (Xni or 1850) ss 1 2 

I 1 R 41 All *'2 
— — — — — /ofre thofg—ltxaU 
ous etarge—Compensahen ovardtd to oeevsrd/icm 
cmpfoiBafl/— Oro r ra7if/ten»r>(; yrcsrcvfion ofettn 
jdaxrant for false elaxge under i '>11 of the irdian 
Prncf Cede [Act JLl of ISCO) 8 2 0 of the 
Cnminal PreetduTe Cede (Act V of 18^8) applies 
to a charge which la false and alto to a charge 
which la fnwulova or wexatious Emperor r 2ia* 
Asha 5 Bern I P 126 and Rent JLfoifXtih Euimi 
T Eumiid Ai/mar Etriro I L P 30 Cale l'>3 
foUowed It la competent t 9 a Magistrate pas ing 
an order of compersation under a 2 0 of the 
Cnminal Procedure Code to al o recommend i ue 
of sanction to prosecute tho complainant under 
B Sll of the Indian Penal Code 1660 Adiffan 
T Alogan 1 L P 21 Mad "37 followed EocAw 
Lai T Jagdam Salai 1 L R 20 Cale 161 not 
followed In re Gofala Badau (1912) 

ILFS? Rom S 6 

— ■ — ■ — - - - — . In appeals vrders "SS 

tifriee to accused rot imperative In appeals under 
8 260 of the Cnminal Procedure Code it is not 
unperatiwe that notice should he given to the ac 
easel Ausakeaqaei Aagi Reddi t Basaffa 
O rMEDIMlEULArAU.r (1909) 

I L R 33 Bad. 89 

Fritvlcas cr texaticvs 

eompiatnl — Aicord of compensation to accused— 
Ateard to le made by order of discharge or acguillal 
and not by separate crdcT lleld that b 260 of the 
Code of Cnminal Proceduie wss not intended to 
meet tho ca a of false accusation but of frivcloce 
and wexatious accusahens Held al o that the 
direction to pay compen ationmacase fonndtole 
fnwolous or wexatious cannot he made m a sub 
seournt prccecdirg hut nnst foim part of ite 
order of discharge or acquittal Pau Siwge t 
MAiauBA (191 )i I 1 R 34 Al) 4 

— — — — — ——— C<fry<n<e/if» to re 
Vstd— Pinal order if shculd le ccniainid i> cr-'rr 
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CRIMINAL PROCEDURE CODE (ACT V OP 
1893}— 

— — s 250 — onid 

of dutliargt or acquiUal^Provtso meanin; o/— 
Impnsonm nt m default of pajmml of fine token 
to be ordered Whoro In discharging tho SACoaod 
under s 2 j 3 Criminal Procedaro Code thoMagis 
trato in his order of discharge doclared (ho case to 
bo Toxatioas and diroctod tho complainant under a 
250 Criminal Pro oduroCodo to pay compensation 
to tho accused subject to any causo being shown by 
him and no causo being shown by tho complainant 
(he Magistrate tho day aftor mado his proTious 
ordor abioliito and further diroctod tho complain 
ant to suSor simple imprisonment for 30 days m 
default of payment of the compensation Held 
that tho Magistrate s ordor directing tho payment 
of compcnsition was in strict compliance with a 
2 >j 0 Criminal Pro oduroCodo Itissudl icntthat 
tho Magistrate fixed the compensation m his ordor 
of discharge Tho proriao to a 2o0 clearly eon 
templates that tho direction in tho first paragraph 
of tho section shall be considered as in the nature 
of a rule and that that rule shall not bo mado 
absoluto until tho complainant has shown causo 
llaru Tanli v Satith Hog I L R 3S Calc Z')2 
distinguished So far as tho sontonco of imprison 
ment m dofault of payment was concerned tho 
High Court held that there was an obrious error and 
ordered it to bo amondod m terms that tho com 
pensation shall be rocorored as if it wero a doe and 
in the OTont of its not bomg so cocovorod thoro shall 
be simple imprisonment LatiT Monair Smaua v 
KuHJa LsuanY Guosn (1013) 18 0 W N 702 

. — .1 ...i-i— CompiMation order 

for payment of by complainani-^Opporluntly 
to thov) cause The Magistnto aftor acquitting the 
accused made tho following ordor — Accused 
acquitted complainant to pay compensation to 
oachoftbeaccusodiindors 2^0 Criminal Proeeduro 
Code and show causo why ho ^ihould not pay 
Complainaat is absent IIis brother verbally 
shows causo which is insufficient order made 
absolute Held that tho complainant was in 
fact given no opportunity of showing cause and 
tho order should bo sot aside Stroavs SrNon v 
blonatiiit PnosiD Siirnic (1914) 

18 C W H 1277 

Comprrualian — Aceuoed 

tried on two chargee and aejuiUeJ on on* but con 
tided on the other S 250 of tho Code of Criminal 
Procodiiro is only applicable where the trying 
court discharges or acquits the accused altogether 
It cannot bo mado use of whoro the acoascJ being 
triol on two chargoa is acquitted on one but 
convi tod on tho otlior Jfiitfi Re’oa v Jkoltt 
Sanlra I L R ZiCalc S3 followed MuitAMMAD 
AliKhakv Raja riasiSiNou (1918) 

I L R 40 AU QIO 

rriiofous or vexatious 

aeeusniion-— Compensation— Against tehom order for 
compensation can be mule It is not necessary 
that the person against whom an ordor for com 

I onsatlon under s 250 of tho Codo of Criminal 
ro oduro is mado shoul I bo tho person who 
hlmvtf gives Information to a Msgistrato in 
consoquenco of which another is a<*eus<vl of an 
oticn 0 provided Ihst ho is the person upon whose 
information an a cusation Is mado Imperorv 
D\ aAWAL8ivait(l017) L L R 41 AU 79 

— — — , . — Complaint or infornta 

tion given la poliee oflleer Where a criminal pro- 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898)— oonf I 

s S 50 -~ oTitd 

coeding was 'started not upon tho petitioner s 
comptamt or upon information given by him to 
a police ofiieer or to a Magistrate as roquired by 
(ho Cnmmal Procedure Codo 1893 s 250 but 
upon ovidenro obtainod bv tho police upon enquiry 
ustitutod by thorn Held tho petitioner could 
not be said to have instituted tho proceedings 
oven though his statement was taken with that 
of others daring tho enquiry by the police Sabjo 
P aASAD Stsoa v Tun ktuo Emperob 

^*1 P„t L J 108 

, Compensation for frt 

tolous or vexatious complaint — Bombay Public 
Coavtyanees Act (Bom Act VI of 1803) s 2S — 
Proceeding to recover legal fare not complaint for an 
offence A procooJing to recover legal faro under 
s 28 of tho Bombay Public Conveyances Act 
1863 is not a complaint foranoifenco and even if 
frivolous or vexatious no order for compensation 
can ^ passed under s 250 of tho Criminal Proco 
duroCode 1893 In r« Valli Mctiia (1019) 

I L R 44 Bom 4M 

— Order for compensation 

intkout examining all the uitnesses of complainant 
Itgahlv of In a caso of noting and intimidation 
tho Mimstrato after examining only some of 
the witnesses of the oeroplamant discharged the 
acouscl and after asking tho compkmant to show 
cause why he should not be ordered to pay eom 
pensation to tho a cus^i passe I on f" 

iompensation without examining the «mainmg 
witnes os m 8pit> of his request to do so Udi 
that the order was not illegal but one that should 
ouly be male in very exceptional eirm nstances 

jj 2^5 n’l'i—Oomp nsaUon order for 

to the actustl order wUKout 
tmprop r bat not ilUgal-Complaml false as scelt 
as fniolous or vexo'xvis In oppoaU under 25W 
of the Codo of Criminal 1 roecdure notice should 
ordinarily bo given to tho acoui^d even ^lough 
failure to give notice maj not render the pr««ed 
mgs of the Court illegal Emperor v 
appavelan I L R 20 Mai 187 approved Am 
l^aagan Ragi Reddy v Basappa of MedimaHla 
pallid B R 3i Mad 80 ^lowca 
Jsaseken v Tirumurthx Ohelty 27 Mad L J C J 
oipltmo 1 Alagirisami V 

sonti Mudal nr I L R 20 Mai tkt'^uer of 
V Badaskxv I L R 22 Bom 510 the ‘matter of 
tkepetilion of Umrao 3ingh v Fo/«r f , 

u AU 710 and In the milter of 
ILFS Cal 393 referred to 8 .50 not only 
refers to false complaints but to frivolous am ftox 
tious complaints as well Emperor v R‘ dejr, 
rraaxi l' L R 20 All 612 and 
Aariw V Kumud kumar Bisi^s / ^ J 
Cole 123 roforrod to Ram Singh v Mdhura 
I L P 31 All 3H doubted Per SrexoM 
J B 2^0 does not declare what the f “ 

Appellate Court are in dispoimg of anp als timlef 
clause (3) of th- section It is therofore 
eary to invoke the aid of a 421 for tho P 
Per BESifAfliKt Ayvab J Ph" P®"®" 

Appellate Court to grant redress Iiato t ^ 
Ihered from s >23 S 2..0 Is j 

as are sections relating to grant *■*" . jan. 

to cenvietiens for contempt (ss 103 and 490) 
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CRimNAL PROCEDURE CODE (ACT V OP 

1893}-rrt'’l/ 


CRIMINAL PROCEDURE CODE (ACT V OP 

189S)-fO"f7 


ss S50 423— 0 1/7 

Ch%pt<!r of the CriminnJ Procedure Code 

applies to Appesls t orders under t 2^>0 of 

tte rode ltvEATiR*«* V Knisma (1016) 

1 L R 38 Mad 1091 
. . S3 250 53' — Frii'ofoueor rrra/ious 

ronplainf— CompciM/ion — Proetdurt — /rfrjti/«r»(jr 
A Ms^istrste after recordint; the CTideace for the 
projecutioa and the etatcraent of the arcu ed 
cane to the conclusion that the complaint vaa 
unfounded and dis harge<l the accu ed and in the 
frame order called upon the complainant to show 
cans* under r 250 of the Code of Criminal Iro 
cedare whv he should not pay compenaation to 
the accase<L lonr days later after lieann^ the 
complamant the ifa^strate pa ed an order 
directing hun to par rompensation Iltld that the 
proceeding! though not atnctlr in accordanco wfth 
a. 2j 0 of the Code arero not eo far at ranance inlh 
jts provisions as tofall outside the purriew of section 
537 Juyal Kt hort T Abdul Kartm All Ifttlly 
\ot 3 1191^5)214 ixid Emperor r PunomcXiind 

/liraeKand S Dom L E 47 followed In it 
fia/iuT IfuMvn I L E 25 Aff 515 not foUowed 
GiniRBrt KoEEi e Kraui IvnAjt (1914) 

1 L R 28 All 132 


— ss 253 g53— 

FtellETIlEW 

I L R S8 CJc 828 
«J 253 v'2> 550 and 43“— 


- j3 253 259 — Warranteou — D» el^arpt 
t)f accmtl for ol nee ej conplatndnt In a warrant 
«a 0 an order discharging an accused person on 
aeeount of the ab en e of the complainant cannot 
be lasdo under a 253 Criminal Procedure Code 
feoch an order can only be made under e 2 j 9 and 
In a case where the oSen e may be lawfully com 
pounl d Alcxikdcp e CowfORS (lOlO) 

20 C W N 698 

s 254— 

See 9 200 J L R 37 All 623 

- nl of tnu 


tebi t JUijiulrnle tpii eomp t nt lo fry— t7o»»nn/n»r«f 
qi’tih d—lnUM Pttvtl Col *2*'* It IS neb 
competent to a Slagistnto to commit a case 
which it IS within his jarnliction to try uokss 
be IS of opinion that the ao used if guilty cannot 
be ale^uately punished by him EwpeRob t 
DESffBI Goshaiw {1919) 

I L R ^1 AU 4o4 

sj 2j4 317— <7jmmi/>n nfloS itioni 

1 / dfejufra! compj/«'it fo ly arut adepetlelj 
Zenith ItjdUj of The terms of a 317 of the 
Criminal Pfoceitiro Coda are general and giro 
a Magistrate who is empowered to commit a dis 
crotion in committing cas s for tnal whi h u not 
limit d by 8 2)1 ao as to make it obli'’atory on 
him to try every casa which he can adeiuatelr 
ninish <2i n Enpreu y Kaj'mulhh Alanial 
j L B 21 Cifr 4'0 EmjEnorory D\irain 
Smih I 31 L T 61 nnl Enp ror y Jajno\nn 
11 Ofl L J 6t no/ followed In f/i mwrer o 
Ch\nmrninjrU I Z B 1 Jfnd SS9 applied 
Caowv PBOse-'OTon Tn* v DnioiVATin (1918) 
I L P 42 Mad 83 


8 255 250 271 272 and 428— 

See Eudence Act (I or 1872) s 21 

I L R 36 Mad 457 

8S 255 342— Entfence Act (/ of 

18 2) « 30 — Cen/«4iion of co aceuted ajmiseiile 
under — Sepora/e fnale not fifccsjury where con 
fetitan made dureng Inal When before a Jlagis 
trate in a ftatomeat under s 347 Criminal Proce 
dure Code eertam accused confea<;ed the crime 
and implicated their co accused and further under 
e 2o . (/) pleaded guilty to tho charges IJtId 
that it was not necessary to try the co accused 
acpnratcly to enable the confessions to bo u ed 
against them under s 30 lidiaa Evidence Act 
Queen Empren y Lalshmoy^a Pandaram I L Jl 
22 Mad 491 dissented from Queen Empress y 
Piihu I L P 17 All 524 and Queen Empress 
y Pakuje I L R 19 Dom 195 distinguished 
Rati Reddi (1913) I L R 38 Mad 302 
See Cross Examiwatjov 

I L R 87 Cole 236 

— — Compensaiton for tnoL 

tugafrnolout oriexatious tcmpfaenl— Consequential 
prier — S 4'*S sub s J el (d)— Poucr of Appel 
late Court un<fcr An Appellate Court can pass 
an order agiinst tho complainant awarding com 

F insstion (o the accused under s 250 Cnmual 
rocedure Code Such an order may very reason 
frWy be rvgsrdcil as a censcquenfial order within 
themeamegofs 4‘>'* subs 1 el (d) EalhPandey 
y CAiffan J L B 2S All 6'*S dissented from 
Kapi 8 voB t Tcraxi Dhahut: (1809) 

tl4 0 W N 212 

— 8 256— 

■ ■ iSummoni esse and 

Warraittatt 7rml e/— Froeeiure that of Warrant 
eare-^Warrant ea*e tcit^draion — Charge framed »n 
summons ease—Ptghl of ocetesed to recall a^ cross 
examine proxeeution wifnems— J/ayu/rs/e refusal 
of I'/rjal— Prejudice — Onus on pn>4ec«7io» IV hen 
» eumtnons case and warrant case are tried to 
gether the proceduro to bo followed is that pro 
ecnb d lor the warrant case Fajiwrayon Soontcor 
V Lain Tamoh Eaut I L P II Calc 91 followed. 
If tho complaint in respect of the oSence triable as 
» warrant case is not proceeded with but a charge 
be framed only m respect of the offence triable 
as a summons case the accused is entitled to recall 
and cross examine the prosecution witnesses under 
8 2 o 0 of the Code of Crtmmal Procedure as he 
cmid not have anticipated the withdrawal of the 
(ormor charge and could not be said to have been 
in default A refusal of the hlagistrate to allow 
the accused to recall and cross oxacnine the prose 
cution witnesses is illegal and it is for the prose 
cution to show that the accused are not prejudiced 
thereby P BoBnAvauBt (19Io) 

I L B 39 Mad 501 

— sj 2 j 3 and 2^7 — 

, . . . i_.-— . .. — . HigTii oj aeeuted 
aW r cAtiy to reea'l proseoubon iri/rt«r» hr jurthtr 
cross eriuimafien— I jm u' or qual fti njhi — 
Apjd enZiUbj ol s lo witness s not pres nf 

htjore Courl—Wait T bj counsel whtlher binding 
on Ea/rriny upon d ^fener nteaainy of— 

Emlenor let (I of IST2] tee, Sl—D poubonej 
proKCUiion inineij erwj woniinei be/ore charye— ^ o 
oppor^ttn^^g for further erost^eximinabon after charge 
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83 250 andC 5 ‘’--<'>'' / 

—‘Dff’atttwn tfA Ihcradmi ulh fl< tfe trtitl is 2^0 
CriminAl 1 j^rtiurc Codr confers an ftltoSulojind 
nnqttaliGed ripfrt on Uieaccoscd lo rccaU lor further 
croM examination on!j ivcJjofUe »itnt» r^aakio 
*t»lJ teforc the Court and hate not been dircharRcd 
Irctn lurthrr altentlnnce Alter the clisrpr luiti 
been frameti the sccu ed plendrt) not RudiT and 
mentioned to the Court (bat he had nitnerres 
to examine lltU that he hnd entered uiion bis 
defence and an apjihcation for further croe* 
examination of & uitnens di-vharpfd from attend 
aace rami bo deemed to have l^n made under 
s. -o7 Wairer bjr counvl ol lurther ercea* 
examination in case a charge is framed cannot 
prejudice the right of tfe etcu ed under u 
•ana Ihj7 Cnmina) Iroeeeiure Cwie \ drjHuiitun 
of a proetculion witness is adinif il!e in rradence 
H the aecuacd had an ej jiortuiiite ot eioesexand 
rung him before the charge and tiere una no 
opportunity f<r further rroM exaniinslun alter 
charge liOcicLCT ( Ki'tohurmoit (tUO) 

X 1 R 43 £!ad 411 

— — — tntner ii-'tl «/ ac 

rvicd to rroM rxamin<«i-<fH/v t couft to areitte 
aUefidotet After a ehsipc I sd Iren Iraneil 
against the arcLeed he SMilirrl irr lour <1 tie 
prctccuticn vdneerts to be rcturrmoned (cr 
crots-examination Tie Jlagnirite oidered Lim 
to jaj Ila SO as I rrHcs fees to lecure the atten 
daaco ol the lour srdncscee ard this «as done 
Oda ol them did not obey the summons and 
the accused aij'licri to the court to toLirmott 
him Ihe VsgisttAte orvUred tins to be rlcne rn 
condition that » furtlier sum of lie SO was 
detositcd The aceii ed did not ccoiil^ with 
this conditi n ard tie ssilnees «bs not re snm 
menrd 11 id that in tlic abMOicol a recorded 
finding tint the aiiilicstun to rc sinrniorr the 
witncea «as Irnolius and vexetiris ord would 
defeat the ends of jualue tlm tlsgi tratc waa 
bound to iccure the ollrndamc f tie Milnres 
IlaaiTafi bi'icn i luE Kino InitRcn 

6 Fat L J S4 

3 £t(5 £jg Aref CiJe (Aft 

SLV ol ISCO) » tfdC—Ajj el 1^ iceo/ 0«e»»>»jt»l 
egatmi acquir/<j!~J cutrj and dttiit of tfr tilth 
Covrl^Otdtr cj acgvtftal jaie<il o/ltr etc $ <romn a 
<»on of jTO Ktifttn «»lnr res tvlirqnmt lo /rawinjr 
c/ tfmpe Tho aciu ed was plseid on bw Inal 
for haTicg commitlcd cncncnal breach of trust 
m respect of eeme laics of ju(« Iho accu ed 
admitted iua liability Iho tijing FisCislTSto 
framed a charge under a 400 Indian Fcnal Cede 
and after cross examiDaCicn of the nitncsecs 
for the prosecution acquitted the accu id under 
a SOS Cniomai Aoccdilie Code holding that 
the cote sksb one of civil di pule UtU (on an 
appeal by tl o Local Gorernmint under a 417 
Criminal Trocedure Code) that in on appro) from 
an Bcquittsl the High Court could not interfere 
unle s the judgment of the Court below was 
serong and pecverce or without juri diction and 
based upon obvious errors in procedure and there 
being nothing of the Lind in the case the Fligb 
Court filiould uphold the decision of the hlagistiatr 
even though wrong because it would be baaed 
at the most on a doubtful weighing of facts and 
not on any irrcguJarity or negligence or other 
matter owing to the jurisdiction or the regularity 


CRIMttAL FEOCEDDRE CODE (ACT V OF 
1898)~coi-/f 

SS £56 25S 4l7~<nnd 

of thfi trfsi That the order of acquittal having 
been passed subsequent lo the fraintog of tha 
charge and after the ertea-esamfeation of tLa 
wrtne 'ca for tic prwccution vm cot IrrrpnJa 
cr without jurirdiclicn Dtim Lroat rxLnt 
pRsscxr or litstoiL r Asirtra Dna't fJ913J 

18 C W K 685 


. I 255- 
r P 2i9 


I L R S- Ecm "£9 
18 C 'R h 32^4 


S<t t £1* 
Stc 9 2^3 


I L. R 41 Ked '27 
£0 C W N €®S 


$ SCO— 

CosraMts Irr (M or » “* 
I t R t5 All 1 3 
Sft WorxMSN 9 Cniunt or CoMSicr 
Act I* 0 I L. K 43 AH 2^ 

■ tS (IJ— Ar nf Tcnanty Act {\UI 

Ol nsj) t ri-rodJy m and eafTted auoy 
ly tardlofj fnen Uranlt lard tohe of 
rfory inol thtjt Siccr ft trBsnt « ‘"U"*? 
to tie exclusMC if>» e»*ion ®/ A* V* 
until It isdmdrdurdars 1 , ",‘i" j? 

Act bis ctmi smt ips-rit ,‘iVb 

Icr Utirg till srJ tsmtd aws^ jaddt u««b 
F s fS cl which the btter «s» 
coe half csnuot le iuinB*tiJj ttud by a S ag< ^ 
tiatc as the vaiue . .4 

»u t be repsultd as Hr 8S and no 1 s « only 
Jfa*oo I butJSB KiCiW’t (1910 ^ jgjg 

■C./friT-grw yrtftdtiris 

TLe petitioners were lummored underes 1 a 

in ehief of tlo vitnc* es for \he pto ^ in 
tl a regular marner the Jlogistrale Icirie, ofoj 
tl auSoPeiice under » £66 was 

tnals'^ and uHimatcly K 

under $ Jndiin Ttnal Code Held 

tLepiotcdvieanorltd \ {j 

.ullor. .d Iv 1... toll. 

.ccuKd .nd ll. lootKl.cn £,“0. 

iouirt«,d. cc 1. w K Si 

Daa Dicra ^ vv « c 

, of'—Hramc oii tecordug of 

tioH oj^rrccedurt-rraclicc ^ .C3 ot^ 

Criminal rroccdure Code dees not - 

•hfagi trate from hearing 

L"a 7toK'”.v.rl'rA'i/yU» 
bTr.rfSfof.". «d'.f« . gs 

upon the eBcct of their eTidence Jau^ ^ 

i^TAMK Sn«K ( 1 C 12 ) TIE 

j £83 342— 

Ste SCJtMAKV P K 41 Calc. 743 


( lit’l ) 


DIGEST or GASP’S 


( 1J32 ) 


CRUmAL PROCEDURE CODE (ACT V OP 
169S>-cf>»> d 

- S3 CG3 and 555 — 

See SciniiET Tbul. 

I 1 R 4S Calc SSO 

ss CSS end 53 “ — Trvtl 5v Se* ww 

JvJ e tf«/\ aid ol a ler ors—Efidenee rtfotd^ 
tv alone alter the a sr ora fad fcffli 

dueharpcd—Iller^lilu \Vliert: ft ‘'e« jons Judge 
IS tiTini; ft ea«e with the aid of e es ora it ift 
the ^udqe flus the ftsse sors srho eon titnlo tho 
Court not the Judge alone l\liere therefore 
ft Sea ions Jod^c recorded eeidencc after tho 
•aaeaaora had been discharged it was field that 
this was a material irrefrularitv which Titiftted 
the trial Quem PwprMj r Eau Lett I L R 
15 All 150 followed 1 ufebos t Jat e'en 
I L R 43 AU 125 

ss 2"1 272 — 

S<e EvtDsrcE Act 21 

I L R 3S Mad <57 

ss 2“1 2-2 SOS 403— 

■Sre AcTBETOia \cQtuT 

I L. R 41 Calc 1072 

— ■ — 8 iSZ—Jfev— ^uror diaeharyed during 
frwl and frtAh juror rut litaUl—Tetal net retom 
nmeed—lmulidtlj of proeetdmT On trial bv 
ft jutT after two witocsscs had been examined 
one of the jurors was discorered to bo deaf and 
was djsehai^ed and another juror sworn in bia 
place The tnal howercr was tot commenced 
afresh, but the CTidencc given bv the two witnea cs 
was read over to and admitted bv them lltM 
that this procedure was inadmitsibfe and (he (riat 
so held inTalid LuPEror r NAftao (1914) 

I L R 36 AU 461 
I I. f 284— ArsMiore — Trial tcifh only one 

dvl/ epjoiriled a> lor^Trtal tUe/fat Of two 
asses ors assi ting the Sessions Judge in the tnal 
of ft sessions case one onl; had been duly com 
tnoned to act as an as essor in that case TLe 
other was a gentleman of some position who bad 
fonnerI> been on the list ol a essors but bad been 
exempted on the recommendation of the District 
Magistrate Ueld that m these cirrumstancca 
there was no lawful tnal before a lawfully consti 
tuted tnbunal and tbftt ft ncu trial must be 
ordered Queen impress t Podn AU II N 
llSOd) “’01 followed EairEFOB v Max Bison 
(1913) I L R S5 AU 570 

• S3 284 and 285 — Tnal «i/Ao»s«ssers 

^-one aunsor ah>ent-~^erion not o» offietal fist 
ol aesutora acting at attestor — rolKfity of Irial 
Where one of two assessors who had been sum 
moned to assi t the Sessions Judge in a tnal for 
forgery was absent on the day when the tnal 
opened and the Judge ordered another pergtnx 
who was not on the ofiicial list of assessors to act 
as assessor lielJ that the trial was illegal 
BanaE Srxon t TnE Kr\o Emppboe 

3 Fat L J 141 

8 285— 

See 8 14 3 Pat L J 29l 

s 287— 

See Pbactice I L R 40 Bom 220 

83 287 and 310 — pretsous eonnctuM 

uken ertdenee ol mag be tendered — rndenee 
ol IS72) as li and 64 S 237 of the Code of 


CRIMINAL PROCEDURE CODE (ACT V OF 
1893)-co.// 

S3 287 and 310 — conil 

Cnminal Procedure 1893 permits a prerioue 
statement of the accused to be read as a part 
of the case for the prosecution only so far as such 
statement refers to the offence for which the 
•ecu ed IS being tried and not so far as it relates 
to a previous conviction The latter portion 
cannot be read out to the jury or a scssors under 
a 310 until they have given their verdict Evi 
dcncQ of the previous conviction of an accused 
person amounts to evidence of bad character and 
IS not admissible under 8 54 of the Evidence Act 
1872 uni ss and until the accused produces 
cTidcuco of good character Teea Ahib t The 
K rva Emfebob 5 Fat L J "06 

— S3 289 292— 

See Pioirt or Rctlt 

I L P 43 Calc 426 

8 291— 

See \\ iTVESS I L R 47 Calc 7SS 

ss 293 294— 

Set LoCil. IXSFECTION 

I L R 37 AU 346 

s 295— 

See a U 8 Pat L 7 291 

See Maoistuts I L R 89 Calc X19 

s 297 — Charge lo jury— .J/wdtrrc/icn 

—Omtttton to tell the jury that they eovli dran 
t»/rr<»e< ujainst the j)retetufton teftn fflafiriuf 
uifn aetuert iiotcnffea — Eiidenee Act {I eflS‘’3) 
t 111 III (j)— 5i(mm»ry vp of the ciidenee— 
Omttuon to draw ot/rrlion of tit jury to diaertpan 
c*e$ in the protetation ctidenee— Refriof— irdion 
Jenat Code (^ct \L) of ISBO) t S04 Where 
certau mntenal nitnesses named in the first 
information and slso m the evidence who were 
available were not examined at the trial and the 
Judge did not tell the jurv that they could draw 
an inference unfavourable to the prosecution 
and in summing up the evidence the Judge omitted 
to draw the attention ol the jury to disctep-ncies 
m the evidence of the piincipal witnesses for the 
prosecution between tl e atatcnienta made in their 
examination in-c| lef and those in cro e examina 
tion Held that tho omission to place before 
the jury the matters stated above constituted 
matcnal misdirection to the jury Tho conviction 
ond ecntence pa« ed on the accused were set aside 
and a retrial ordered Fanindra Ao/A Ranerjee 
V rmprror I L R 36 Cole 2SI t e J3 C W 
A 797 (fiiS) referred to T»aiiaii Movdal r 
The Krvo Ehpekob 25 C W N 142 

, E3 297 298— Du/y o/ JuJye in elioryiny 

J ury— JiJye in cAarymy jury t/ tound to explain 
iw OB ererptionf reduciny murder lo cvipalle Icmi 
tide lehen no exception pleaded and when there if 
no esidenfe of that — TTitAdratcol of case under t aOl 
JndHm Penol Code tj flccesAori/y foUoica frem 
direction that exceptions in a uOO do not opflj— 
Court if should corukfered core not nuufe by eoun et 
defending aceuted— Lay down the law in a 297 
tneaniny o/— ^on-dlrec>l<}n if alicays mwdirre 
fwN— Ecidenee (J of IS a lOS—LtUera 

Patent ISOS a 20~Petitw of Criminal ease 
dead d by High Court in Onyinof Cnminof Jurt 
diction on eer/ifieate of AdroeaU Ccncral— 5/afe 
men* by prMidmy Judge at lo what tool place a 



/( 1363 ) 


niorsT or c/sr^ 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898 ) — CO lU 

B £97. 293-foW/ 

tnal—Jurut<],(l>on of Ihyh Court to fonjtttr tau 
wAfn frrof* all jed in c rtifcaU not ettoH, 4 t d 
^.0 nccuAod WM tncl nnd ccnuctnl in tj,® 
Criminal •'ciaions ©f (|,o Ihgh Court 1!» ««« 
plawu on lii« tnnl on chfirf.fi umlrr »« •JO*' 101 
and 3.(5 Jndim Icnal (.<xJf to «hicli he flendfd 

rrrnr^r.V , Vi® »> cc.un4-I who 

argued that the ca*© nf,ain«i the ficc«%f,l «•« 
one of mur for or nothing an I the Jurv rtoj 1 not 
convict him of murder «n t)ir meagre and nniati 
factory lc»Umon\ before i)< Court (rave an! 

Ot t»>e defence 

case Tl.o Judge in eJiargmg the jurt tail down 
the law un Icr a 3(J. Indian I rnal r «le lulnot 

tiona rruA i ij fo, m" ^ 3f5("‘ Jt"' d'l d not ea^l^n 

lo.m. the accu ^1 gu.lij un Icr * Stf. I j a majAitv 
I * ***' with the terdet 

4“'o judgment m a rordanee th rewith No 
Tcrdiei was taken on the chares Lder a 
and 3 b Indian I enal fo.1 The 'aw 

*" " certificate f.Tante<| 

i^.f 

t.kms tl.o ttrjict ol Iho lot) on tho th.tjro nn.l t 
• 3CI InJun Icn.l C lo ll.nt y,l,„ 
ii no nil direction or etlcr errer os certilieil 1% 

inih Com >' m.toontoitcJ ,|,o 

t.lh o ... It i< not 

Within Its power to rcojten tho ca«o and express 

«mi i? I I ° eci.lcnce of praa© 

and sudden prorocalion or of facts from ^drh 
Jcfcitimatciv InfcfTwl tho 
dud^o was Mrrcct m excluding enquiry into tho 

Act the Court has to regard tho nb«cne« of pravo 
and sudden provocation as proved until tho con 

imif 1 ^ on whom tho 

anus hes Per JesKna C J That it is not 
impossiblo under tho hw to lease tho case to tho ' 
Indian Icnal Code after holding ‘ 
that tho exceptions enumerated iii a 300 do not ' 
apply to tho circumstances of the case Tluit ' 
under fs 297 and 203 Criminal I roicdurc Codo it ' 
conies within the duty of the Judge to determine ' 
Whether any evidence has been gucn on which * 
the jury can properly find tho question for fho * 
party on whom tho onus of proof lies It is not * 

enough to say that there avaa some evidence * 

xnere must be evidence on which tho jury might ® 
Masonabiy and properly conclude the fact to bo 
established That the duty of tho Judge m « 
charging the jury is to lay down tho law in to * 

terenco to th^B caso presented to tho Court and 
the facts of the ease and not to perplex tho mmd* “ 
01 the jury with considerations that are outside 
cnquirj That the 

©ondnet of a caso by counsel is not a negligible _ 
factor even in a criminal suit though it mtv not e 
conclude tho accused and in approrchm / th2 t 

a “matter decided « 2 ^ 

•• Matter of law that there was no evidence of „ 


PROCEDURE CODE (ACT V OF 

ts 297, £95— < 01 /d 

u *nr of tho excertlon* It It relevant to ecr u’er 
d how the arcu-inis caso was pbcctl before fie 
|,e Court Prr ‘NTtriit’t J That the propnffv 
and not lie po« ibihtv of an Inference It tie f< t 
Jl which a Jiid'o should decide whether or not he 
.J enotiM a tasn for the ccwIJerstien cf 

,o In© Jurv on his own Initiative v It Is the dutr ef s 
,, Judw. to make a case for the aeeuwd on which he 
trinka llat a Tordicl of not gniltv cav le jvo- 
|•r^lv retomet) thciigh the ease has rot Icen 
j »o-f«ted Ir or on IcUlf of ths acciivL It is 
f the duts of ilefm Sing counsel to make tl e Jp*'^ 
n aware rf anj caso that ho conelders may be irsd# 

,t on i4>l)alf of llio accused thongh he Jm 0*11 made 
,1 It him clf I er ^toorinnrrr J It cannet he 

t tall down as a general propcuutlon ©f tmiTerssl 

•iplicaliht} list a Pourt cannot and should nc 
(I o« nsl Icr a case In favour of the accused which 

,f ho has not raiwd If such a case arwrs cn the 

^ proveution evidence It should be pot to the 

, Jury for their ronsldmtlon whalevrr line might 

t hare Icon taken Iv tho sccB»cd or his counfcL 

t Hut on the que«f[cn wfeller an Inference decs 

I arise in favour of tlo accused the fact lhaf a 

>. particular defence haa rr has not been taker 

I msj afleet the ei-'mlicanec of tic evidence giren 
, / ee MooKriurr J The expres icn lav down 

I the law in a Cnminsl Irocednrc Coile 

docs not si-nifx Jsy down the wlole law cn the 
subject inc j-ecli\r cf fho fads of lie iwrficolar 
. caeo l-cfore the t curt Tlio rraionalle cen 
, Iructi n of s cr Criminal rrocoilure Ccsle Ii 
that tho Jui-o shoiill Isj down the 
in so far as it l<ars upon tho cvidcnre sddneed 
in the particiilsr ca c The mere fact that counsel 
for tho accu cd )ias failed to present to the Court 
a particular napcct of the case cannot ju tifv an 
omis-un on tie p.irt of tho Julgo to draw the 
Attention of tho jiirv to what epl'cars ^ • 

I>c« iblo answer to tho charge a ainst the seen eo 
rven on tho prosecution ciilcnn, Jfere non 
direction is not nrew inly misdirection thow 
who allego misdirection mu t show that 
thing wrong was said or that something was eaiu 
which would make wrong that which was left to bo 
understood J verv summing up most be 
in tho light of tho conduct of the trial and the 
questions which have 1 cen rai ed bv the conn ei 
for tho prosecution and for tho defence ic ^ 
IhcIt Jer HoLJiwoop P ^tror of law 

IS committed by a Judge who refrains from 
ting the jury us to exceptions which have 
been rais^ nor relied upon by the accu r< l ab° 
liavo no basis m evidence on tho record 
thero IS no evidence bringing the ca e diraetiv 
witlim any such exception it would be mismree 
tion to ask. the jurv to come to a finding of fast 
on a livpofhctical state of circumstances whicn 
do not bring tho ca o wilhm the exception as a 
matter of fact Krvo Emperor r 
NATO Das (1014) 19 C W K 65J 

• S3 297 203— 

See Jury triai, bt . 

1 L R 40 Calc 367 

297 303 S04— Trial 6y Co irl o/ 

Seenoiu — r«rrfict Aoui to be taUn xchtre t^any 
aeevatd and both jury and assessors cAarjen J 
297 Cnminal Procedure Code (Act XIV of 1S9^) 
Bpecifically enacts that the Judge shall only charge 
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( 1361) ) 


CRIin'iAL PROOEDTOE CODE t ACT V OP 
1S9S)— >«J . , 

,, 2)7 301 351 -'' 

th p» oiVilel Wirethro 

pa, r« .Vv;>-)Ho-.‘-v i. t, 

i A.ls.bop nU .r-it 

,, reiJ'c r rJi U » ro 

°oV“r“. 1 - -• 

wii , n? lU *“* , f , tnthl bv iiiT» 

tit a CT 1 •/ ' ' 1, , ,n ast 'OM 

rT'o,. V..,, 

to t 0 1 t 1* , no b a iinaAbol 

h\nn d irer 1 

to coi«lfr til Y”' ^ ,>1 „ri, t W 

t.oael Y Col M 303 and 30» d«» 

sT,’ Ml 190 WH 653 

S,. ID ».p,c.o-. , g „ 5 ^ 1 , 55 , 

I, 233 ( 1 ) (t) 61 ’- 

S U.JDl I t P 4’ C‘'- 6'’ 

355- 

5 « 1 enorr I L A 43 Cllc 237 

P not 0 '<' 


CSIMISAL PROOEDDRE CODE (ACT V OF 
1893)- 

*503 aud 307— conM 

•'“’Vi ■“' 

cati 1 I to P»t SJ tho ojrpojo of determining 

wae n f euDtinj tno re 

or a aim •cat vIsn® Tib Assistant 

r roaie ‘ or X^sNEVaLLT (19’0) 

SBSSIOM JJOlB or Al' J t> 41 M 

307— 


I 41 Mad 711 


IntJ n wam'S'S’Jf'O* If*'* 0 ®/**r 

til?: r-.-a'v » 

comJe ,..j i[ H a mtuet o gfcit 

r^SrtU , th,. . 350 ol Ih, C^l r™ f 

Code srbi h H etpl.cii in «» ter^ k B 467 

obserred H v j^l«lnn t Krio 

relcrrei to Bem 'Uoaab IvdNOO t Kivo 
Eawao- (1918) 22 C W K 

I 801— rriaUi/ jur!/— •««'« 


5, R.„,.scn I D R 46 0.17 783 

— D iivrrsm tlbtt 

7.77“V»7 7.7j-b 

terle— 1 ^^aioiDi of the Sessions 

T«e o^pres ion ^ 3)7 of the 

j,| H ei urslent to opinion 

C-inmalPfo ^ t ©t the jury 

o th> 6 Mm» Jnd 0 a’) Sanions Jadgo before 

^,I .t H «to neees)«y for a Sessms^ 

mttn a ”*V!L“®,uro^fVao«t from their voriiot 

theonmniof thMiirorsati« 

Cntro 'T yt »» retnrnel th ir 

foBo-rel has stitel that he 

Terli t aad a'tet » ,t may be donrtbla 

„Uno . ’P V lto’r vtJi t b>‘ 

to as ertan ths Sf^YpVrMion m the Cole tot 
th > «» '‘■e etpfois Pf®”* ,. yyy Ejipbrob 

rivr:;.'^i7SiJoi”3V_Uc„-„L't^ 

, e u-si r r d®5 J’*'*'** 

la, II, h Cpirt i* 
“'*sL a«W-. e^edts 337 Cnmmel 
ennjTifed on a reisr , , -asel of an 

'pi, ,l.r. Colo .0 ‘p“l o”l= «■' f 

o3»s e uni f * 39® an 17, a-nsr* 

BtisiYV't es U,f j>;j followel 

T Entro I [7msnri T fimperor 

Terris 


I 801— Trial t-y jury— » rru.ci 

i^iEilioi j*ror« «/ O'l'ni** 61e Whero )t was 
alle ed that the verdict of the jury was 
at by casting lo s and the Sessions Jud^ held 
an cnq iiry into the matter in the course ol which 
he«a4med br . le» oth r l ersons 

V ’luJ./.,. "““'-’JjTr'N’ 737 
- f 393 307— 

Se s -9" 1 L R 33 Mid 58» 

S3 333 and 337— Irrlicl of jtrg— 

Bet, on for the'r ttrd a-Powir of Swot* 
Juice lo iietliot jury as to Ihtir reasons for lAetr 

rerd et—QteiKoi •/ permissiWe for d^ermtmny 

IhelheTnference lo lUjh Coirl neeusorj, A^uims 
Jiid e is not entitled under e 303 of the Chimin^ 
Pfo“eiure Code to question the jury as to tlw 
reasons for their verdi t even if he intended 
to make a reference to tho High Cojrt under 
t 307 of tho Colo U feron e No 30 o! 1919 
diasontcl from hmperor v iSiruW-lA {1907) 
I L r 30 Vad 409 and Puftlic Frweoitor t 
ibJsiaa-n ed{19l3)l L P 30 Mai SiO followed 


(lOlt) [ ^ e ,0 m-jh 

Casrt on d tijreein chargrf 

4ec«p »■»<:« OS o ^ers— ffijA Coirt 

referetrt to fl‘7' „f..'ioa lo 

,/„• «o« ler e*"^^** ?' j j'-Tja-Coirse lo be 

iv ^ •< ^ refleve it I shay 

o"ao I ^ d •lYhnr, the accised was tned 

oa saveral chyijes an 

the vetdi t the verdict to tho 111 h 

as to o >iY%K«^l»,tter Meld that by this limited 
Coart as 7o the Coirt was pro liidel 

form of anVire e^eace on tL re ord 

Irom ®»'‘”'^®"““f‘reaoraU that the High Coart 
ri to de ?de was whether the verdict of th* 
«n the char es as to which there was dis 
betwe n tho Judge and tho )urv wm 

agreement betwe n in ^ ^ ^ -wonable 

r:?on Xsf SPs'^'Sfth^ Ses' mn! 

jnST^ hj ^nn SfEigb ehodd^have 
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DIOEST OF CAS>^ 
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CriMlKAL PRCCEDORE CODE (ACT V OF 

g 307— fonW 

4 — Jt,ty wrifirf c/ 

~-/n;«/«rfrt* !h h < ot rJ on ttfittKt n/fw 
tttdtH rot ^<r\iT t ^\leip lie anuwtl »mp 
tfjM? vT) pf>e/a} thsrfrp ord Ihc jtjn iiR»niit ou*lf 
(oucd them not Ruiitv on *11 llr cliai^rn lt>t He 
fccf ions JudsTc ret Bocojiinfr tie indict •« to 
«on>e of tie ihotpr'* relentd llr «»»e lo lie lhcl> 
Court tint in the rtnun fienir* c>J lie 

c*fo th( Ttrtlitl rtuid rtl Ir iftid to Ic ]er\<na 
or cmrtotin end lie «i.tn»r»l alituld Ir a(f)u«itet) 
AojirSloMAj r KiNt Iwurt n 

•2SC n h Sll 

5 /f/weret /;.^A 

» on «?» » “rrirBr t lofA 

ti Ur/tUftf Tie •(Tiled 


Court fcy s<« 

»/ th^h 

ttss tTted on jlisTgM umier in »y») 41) 4\'‘ 
Indnn Irniil Irde Aid (atind not putiln t\ « 
majority of tlir jun The irtin diid^o dm 
tpPTCinjr with the jotj refirml tir t» e lo th* 
Hiph < rnrt uriler » d" CrimmAf Ito«ifu«* 
1 ode i I e 111) h < uiirt on • conridtr&tiin of i) f> 
c\it!tn i hcli Hat th jtiilt (f tlio •cniii-d nos 
not jriMil i*a tnl'e dealt •r<l at 

e|(iitl(d the a mud Ijiinrr i < i jvoo 1 *t 
liAMA tlOSh) 22 C ^ A JC2S 

fi _ / j,rnt* tJtInK 

Cot ft I /€« ffli IttKd* It c nccuird «(K f un I 
LuiiH iindir B 4<t nnd < 3 < Indian KnsMode 
i) thi ttnltil of a liiajontt of tie jun Iho 
l^c (ions ludj.( thfluph not o^n cinj; nuh it acrej ted 
it on (hr (.round that he rout I rot enit it {cn ere 
jf/tif that it » nu lon((f the Issr (tint )>e(oro mok 
>ng ft reference (he Jiidgo mu t Ic mti hed that the 
Trrtiiit IS imrri-e ]l is »ii2 tteiii tliAt he fliouht 
)e charts of opmiin that it is ncci. sirs for the 
ends of justue ihe iiivh Court ict ando (bo 
Terdiit <u Itie j.r iitid c f tiu dim tion nnd aciiiiittcd 
the ft cund f juji *'iji»Ar i Kino hMfynor 
23 C W jr "r 

7 j jBfy 

di c /jreevter>i 1/ u n—liit of Ih^h < c’ rf an 
rrfert <e In the lost <f a tifctenco to the High 
Court on a diKagrrcnicnt tefwccn (ho '•esuons 
Judge ami tlio jun under e h'“ c) (J) Cr J* C 
the High ( ourt is lo gne due wopht not to the 
opinion of tl Q jury ulorc tut tu that of thoEes ions 
Jod^o fts wetf £.}ii].i.ur t ''i riKii hiAMAmijs 
(lOld) <■ 17 C W N 107- 

8 — — — 1 fertret to Utjh 

Court on dtiaf/rettiKi I uuh jvr^—MattiT» tf/»eA 
fnvil ie elal(di>!/ Ksti-nt Judge in tnclti g ff*(ttTte 
— Jnccnipctcpl re/irftief af—ilt drneimn to 

jvry~Bvy e/ h >Ht)« diirfje lo tore lo 

jury dxtpaatxonaiehi ard rmforlxatly—^ialeviiit 

IR ctai'-e lo jury not hctvt ivl t j nterd The 
accu td ecic ploctd ch itoir liial *}} cn tJ ejjrs 
undcrfcp ..(2 142 end 3 C/UO lrdt»n I inel ^cdi 
«rd 01 e cf tj tn order e I4d frdifn Ftrsf <tde 
in oddilioti t J eitto Tl e juiy ntuicfd a T«d tt 
of guitty under es H7 end o.C/HO Indian Xtrel 
Code agamet lorce and found tke otters rot 
guiilj Ml all the cbaigcB TJe Seesiccs Judge 
di agiteing nilh the Teidut of >Le jurs scade a 
refeicBce to the High Ccuit under 8 07 CiiauiBal 
Proceduio Code statirg list lie reidict waa 
cnoneous and incon latent ard (onlil not Le 
accepted that a moider had teen ttBiniilled; and 
if the evidence was believed all the cren edeliOttld 
have bten found guiltv under s 02 Held— 


CPIMINAL FROCEDCRE CODE {ACT V OF 

8 807-«>t.W 

T) at Ihe icfttirce ees not o p ojer tefeteace as 
thtte was not a aufTicirnt comptisnce «itb tbd 
{ lostaict s of f 30" C(iD tral Irocnlurc Code It 
u tnJs J/ Ijf* JuiJgi has madn a prp[vr n!o cnee 
tiftt lie Jfigh Coiiit can deal witli the mailer 
in dtftlirg •ill) (Ir xcatter t f e iiict) Court 1 aa te 
pile due wcjgll lo iht oi'iiucrtu of tto Cf siocs 
Judge and tl c Jorv end in rtiaCng & telcreree the 
Judge fa Icuftd (ostalo (he giuonds of his opinion 
ard in iLe rste of an acquiltat the ofences which 
loconsldds to lase Uen cotnniincd The record 
was »<nt hack to the fcessions Jud o for ft propec 
rcfeitocc which li-mffi hcdt oiade the ca e was 
heard The ‘•ceafon* Judee in rhsrgsnc the Jury 
fftfii (hat (ho e of the aeeo cd who plMdctl o/^» 
werel/oocd to | rote the rlfR and if the Jura were 
of opinion ll «t tl f J f ail fniUd to wtabii h thft 
j'eftdie evoultiftriieft ireiiuinplion oeam tlhem 
«• totItircomilitUy inlbeenS’e //rW— Tiat Ibo 
Judge was elesiH wronp anl then ns* rt» ftulho 
nta for tie etalintnt that such a pn umption 
ftculd fttue Jlattirs which ritst le Atated i>T 
ft *'ca irns Judge in trshins a rcfcrciico ono » 
Jutge ift fill sunonin^ ap under this sectien tli« 
CHI- cal Kiaolwrtinni TirintJ.*” hi rJKii 
25 C W ^ 


- I 205— 


9 SO?^ 

Tic nteorrt I t B « Ca!c 350 

5 r< MiuiitriTK I L R 53 Calc U& 

ts 209 403 423 439— 

fe< l«*E.«sorj 
t 310- 


I t R 40 Cilc 1C3 

5 la) t J 


ifff i-AnuoN , .,o 

J L R 42 Cole 5G 856 

Tfndtr of j«noi-^ 

Afl-roetr^rnaeh oTt^e con hlio * e/;«rdo— - 
Viseharye of ac u>ti~iorfed re of 

—Jit trial of tie dxtrlcti'cl artut f—^ca e! I be 

(OinniUed if rnixfx fsoe «i e made out to 

Co' rt for joiri Inal « «'/ tl e afirfo rr~J<» ' ‘ lc> >1 

-Iran, ce aid irorehre !« an * 

charge of dacoita against tiw accused 

the loFfiirate granted a romlifional 

one of tliciD The approver iras eaaiamtil a 

witne s m the inquirv ‘lam t the l^ir rc^a.mng 

acensed rer ons lut he denied all 

of lie ftlcgcd dacoity ard the ?oa 

wen oi thlgcd hj iVo 

of tfe Cnreical Tlocedun? Code ^ 

The raitcn granted to the approver 
witld\*wn end the case as against fom w 
SCgaid to domitj vaa t mS 

t 3S0 of the Cnirinal Procedure Code It 
m his leire con'mitUd for trial to the Court 
ions Tic jratmai fifco of 
le sddwtd against the apF^^" I 

Bienal alaUirtnt which A* c 

srd the four accuied pe”'’!}," for w 

Judge letemd the case to the High 
Older qtaefaing (lo comiritB-ent and dicec g 
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P^IOOEDURE CODE {ACT V OF 
18'»3>— "'i 

S 33“— .<».i 

r» n\l o l*i<‘ upp-orer ntmc with tli Oi 
ft 1 d p'fi'jT lie I •ht' III H f ifl h*d 
th p3»tr to dirt' i ih\t th a cii 1 }> Mon 
irho hvl b-vn di h^rj I fhiili b 
to ft re ln%l ]ontIv with tbo approver lor under 
f 4t ol th Cnmintl Iro elire i il Iho lli^h 
Poir h^d th power lO the cf*" of Ihow a cased 
p*r o « to <lire t th^ th re shod I bo a fresh 
in'] n V and ■( thst in'] urv on lei m Iho frantin; 
of a chsr e thsi th ho i1 i h eon'Ritl d to ft 
pirti ihr Coin i > m ll If further that 
inas-niha tn oron im of s ib i (3) of * 337 
o th CrniTsIPi iir toliserel illv earn I 
O It fti th m wi 1 th V T n. appli tbl nam Iv 
dinn lha p nl n v of ih Min tcnil pro I 
n th V woiH H3 con tit it anv 1 ir a imst 

th lli-h Coirt* orferins; tint if tho in'jiirv 

ft-in tho dll hir I p r ons enlel m ft com 
mitm n thev shoiH I omn'ttoi to trial 
jointl- wi h the am oier Per Ounts I btha 
3 0* 31 0 th Cn ninal P 0 eliro ti-jis cohton 

ptht'i onlp a Cl »ii re th ro hn li h a con 
mitniat mid bv th Mi^ulrito to tho Coirt 
of "s ttioh Of tht lli~h Ci irt It otji » to con id r 
th C119 wi 0 tho Ml idri o hint H on liH own 
reinonubil y dn hir»us tho a ts d p tson 
Thom ninsoltbosab so tionutliitth approver 
chill no ba I I a Uri.o until tho judj iil pro 
ceelin t p aim-' a iinst the a a is 1 arc rmuhod 
Po tho pirpoi t of tho t tion it is immiteriAl 
wh n r tho pro e line* are finnh 1 bv * 3Ii is 
lenilor! toMn hir sb loretnil or by a Jitdj* a 
onl r ol ft iitttil alter tnil In tho ciso o( the 
Ml IS ml dis Hire tho sih so tion woiW be 
aitisd d ll tho approver weto Ictimod in custody 
Of ot bill until tho order of dis hnr^e was mode 
E«fE OR r loTfA SlLSBlT K liw (1012) 

I li R 37 Eom 146 
— ie o-nplice—ilatem nt 
01 oi'A bj an axi I pereo% who hat ae epud a 
parioi b tl hat nc'bt idis Airy i—wh lAereri/eaee 
ojii'i I lAe 0 Aer o ci«I— case no' exdttudi 
Irtaf' b>j B ssionc CoiTt M on ol tho accused 
p*-rsons was ofl rcl a pirdon on Cth Juno 1918 
On he 11th June the co e was cA'iIf'ined bv tho 
Police and 1/ was entered as one of tho accused 
per ons m tho ehalan as well as in tho openin? 
sheet of the Mn istrato a proceedings Jf « evi 
den e was recordc I bv tho Mom trato on tho 4th 
July The cas“ was not one excl i ively tmWo 
by the Coirt of Session or High Court Held 
that as the case was one not exclusivelv tnnWo 
by ft Coirt of Session e 337 of the Code was 
loapplieshlo Held olio tl at as there had been 
no Verbal or written order of discliarto by th© 
Mazi’trato Jll was still an accused person on tho 
4th July when he was esaminel and his evjdenco 
was con equently not admissible aenmst the other 
accused Bannxi Sxngh v Emperor {I L B 33 
Calc 735J) relerrelto Sarltr Khavx Fmptror 
{“>1 P B (Or) 1901 distmgiiishe 1 Miiiawotr 
V The CaowN I I> R 1 Lab 102 


Under th present 
Cod of Criminal Proeoduro no fo rail withdrawal 
of a pardon and no fo rail declaration that a 
pardon has be"n forfeited are required bafor© 
pro eoJing against a person who accept d a 
conditional pardon oat no aiea me condnion 


CRIUmL PROCEDURE CODE (ACT V OP 

1893)-eo«/J 

8 337— -could 

Ao true and full di$ 

cloiJre uhere teilntu tibseguenlly reeantt Ats 
prerio * Ihlemenl—On trtal after withdrawal of 
jardon if pardoi ptcaM tn bar jurj to deterimne 
ifA lAcr parioi forfeited A person who has 
accepted a tender of pardon under s 337 of the 
Cnminal Pro cdtiro Code and made a true and 
fuM <lis losure before tho mqnmng Manstrato 
mil be ro nil d and osainined by such Magistrate 
and bis pardon will bo forfeited if ho resiles from 
aich former statora nt It is not necessary m 
or ter to forf it tho pardon that he should bo 
eianunel &s a witness in the Court of Sessions 
Ho IS ovnmin d in tho caso when ho is oxammed 
by the Ma istrito anl the prose ution is not bound 
to eximino beforo the sessions an untrustworthy 
witness When such person is tried oftor with 
driwil of pardon for the onginal oQcnce and 
plea Is tho pardon as a bar the jury must deter 
min> whethor the pardon was foefutod or not 
In defailt of saeh doterrainition a conviction 
will bo bnJ K’tllaiv Emperor I Ij R 32 Mai 
173 refctrol to Emp ror v Kothea I L R 
30 Bon Gil referred to ALloiRisaut Naicsew 
t EupeftOft (1910) I L R 33 Mad 514 

S3 337 ass- 
ure PiRDon* I L R 37 Cals 815 

I L R 43 Calc 756 

— s 339- 

Pardon — Forfeiture of 

pardon— Pro editre—Wtliesi ymay evidence of a 
testione Inal on a conditional pardon ditielieeed 
6y Judge A conditional pardon was given to f7 
and ho was tendered as a mtness in a Sessions 
trial The Judge before whom ho was eramined 
was ot opinion that 0 had not spoken the truth 
and acquitting the accused directed the prosecu 
tion of O O did not plead his pardon before 
the committing Magistrate but did plead it 
before tho Sessious Judge who set aside the 
commitment and discharged the accused Held 
that O was entitled to raise tho plea before the 
‘tes ions Judge though he had not raised at before 
the committing Alagistrate Ileld also that the 
Sessions Judge m the former trial had no authority 
to direct the prosecution of O on any specifio 
charge but if be thought that O had wilfully 
concealed anything essential or given evidenco 
on any point which was positively false ho was 
cntitM to record an opinion to that effect and 
to invite the attention of the Distnct Magistrate 
to fais opinion or possibly to suggest tho propnety 
of 0« prosecution Emperor v Kothia I L B 
30 Bom 611 Kullan v Emperor I L B 32 Mad. 
173 Alagiritami v Emperor I L R 37 Mad 
&li Emperor v Abani Bhutan I L F 37 CaU 
S4a referroJ to Euperoe i Oavoua (191j) 

I L R 37 AIL 331 
————————— iritAirainZ of pardon 

—Pro elite Where an a complice who has 
a cep eJ a tender of pardon made nnlcr s 337 
et tho Code ol Cnrainil Procedure fails to make 
a fill and true dii lonre of tho whole of the 
cir umstan ei within his knowled-re relating to the 
oSan e under inquiry there is no neressitv to 
re otd auv formal withfrawin" the pardon 

If the B-compheo hii pardon and is 

pit mi his tnal f respe of which 
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CKIMIKAL IRCCtlttKE tCEE (ACT V OF 
1888>— <-o>a 

— . , ■ i ■■■ s 

i1d jajiJon Tifls um!ii<t3 il i t|cn to I im to 
ikadii init tn »> )»r < ( tiin) en<I it will l!(R 
Ic ftr Up jn milHii lf> U ow in whftt Jrarncr 
tlic jottloii iaa Inn IfHiitui AiN(»i\ 

J i I uO J!oJ I'S 3«MHr 

huuLi (tji ) I li H C9 AQ COS 

I crdon UrdtriJ ty 

Jjttirici J/(i5«fffolf — e tnltttrg ftm 
tj OTJtvttr—l >!/ <J ronvi U M— 
jMrxedtthK lie ce p in connection with wlich 
tlio rniilMa wire ttii<3cft«l lij tic l>iftnct > ef.!* 
Ifotc woB IrfiiiJ 1% tic ‘'C* !0n» lutijr w I o al 
tlic concluM'K pi tic tnal tlirccitd tie cctririt 
ruent oi loth tic ftrjro%tJ» to tbe ‘‘cMicti* for 
trial cn the onpinal cbarfc 7/fW lo’ijwinp 
treui t ha {l-C r I r JSO^) that the 
Sc* lona Jw hatl juti dietioii to fat* the pjilcr 
ontS at llifir trial the j-ctitioncra ceuW plcatl tine 
jnrtlon end it would le for the tnoJ f cart to decide 
vhethrr or not the fardon led lein fotfcittd 
hi*.cii 1 lir (tows 

I t R I IftU S18 

340 — 

hte SltEtiTCiR I t R '8 Celc <88 
t S4i- 

- — — — I iof otd rfimh 

crcct/*fa— / fc«dvr« Bid /rachcc 'llouph ficat 

caution and dilijicrce ore necce at> in tie tml 
of a dtal ond durt rciim jet if it le elicwii 
that tuch jtiitn hod tuft c till intelhtit te to 
iinderBlBod tU clarortcr <f In* cnirital oet le 
18 hallc to ]um»lR<(t LuilUR r A Rrar 
iM> Aici lb in'!*) 

I I R <0 Fern as 

■ ■ - Aecteed u/o doe* »of 

ouderafanJ ;r«»cs/»nff*--c<t»e rc/orted fo //»t* 
CoiiTt~j>i6}-tT oction Il-tld that the umal 
piactico in ease# rej orted to the High Court -under 
* 341 of the Cede of Cnminol IrcccJuie i» to 
refer th© matter to the Local Coeemment hot 
where the oOcneo is a minor one the Court nraj 
etntence the accuecd to a leitn of iinjri oDieeot 
or discharge him Ltnjten r CahmiSJ JT B 
(Cr) 1SS&) Crcun w loit MvJovivud {13 P A 
(Cr) J91i) Queen r IokIo JJoTi (”2 U J' 

(6f ) Atv Pam v Xoijircs* {Z4 P 1 

and CrtTfiinal IteTisKH >*© 1 01 I 131^ (wo 

pullishcd) referred to Csowk t fOnWAi. 

X L R h LSu ^vU 
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s S42— 

Stt B 14G I L R 37 Calc 467 

See s 205 I L R 38 Kad 802 

See 8 2G3 1 L R 41 Calc 742 

See s 164] I L R 2 Lah 129 

Sit s iZo 25 C W K 809 

See Charge I L R 42 Calc 957 
See IViTHEfiS I II R 45 Calc '*20 

Croaa exomtna 

I on of accueed propriety of Croas esa» rrsaliwr 
oi the accustd by putting questions with a ineer 
to induce him to ineriBunato himself condemned 
llAStlAW AlS PKADI^A^rA t ESIFEBOK (l^WJ 

17 C W N 854 


2 ■■ ■ »'>« foeei* 

Rimatfem by llie Court in certain ca cs di tu std 

Ca^OAiHAr Gcaua r I roi>*i. Mitu* Leoaow 

1 lED 25 C W A e09 

3 Cnm»^a{ Lota 

Amtfidment Am\J} of JOO^ « e niJrr Court 
%f may tatat trt ofr»«d m It it withm the com 
Tctenee of the (twit in a care under ret \I» 
of UOS to Manure tie accund in o^er to giro 
him «R offortunitT of earls'n'f’S 

t«nee* aoreanng on the ctidcrcc again t turn 
Iwrtrop or Uvu r v 

(19K.) 39 C W ^ 

4 P,srioflle2h3>* 

fnie cr St no«» Jid t to pul qtawfit vt I'jf 
eMetrtrie firm atecud i fe« ro ertdoee 

Ztf trctcvltpn fo tmfhcttle Iftm—Artvtrs lalt 

(ten <rrt**«f i» fpe/»o«f"ftc.n of * o4 tef odmt 

•d't •© tttdtrtt If in a crimmal care the pro'e 

cution had not Itt w atti ccidcrce 

the attu cd ir lune of fie accured 

clarge. tie y.g.Uiaf© •« not 

e Z42 of Crmirsl lfc<«!i.r« 

eincrlicr* to *i th arnimj or to ”, ,5 

maU a atalei rnt ami tl»« 

to tnalt Itfoie tie Fct irnr Cctjrt Ap vers 

lo oLeJt.tBV mritfd I r He commJlORPj ag>« 

RiMlliv (J815) It® DKfidrff 

_ ^ — rtutr fo trtnit* 

lrd"r . OI tlo Cniom.l Troctdori- Co* 
is" s a Matutiatr i> touad m a n.i»iaoa. oa a lo 

]a.a,rV.L ac.u.rf Irf.l. c nMmf l.a. 

E»na»a <■ laKaa-ioia («.0) ^ 

.—a— Lrder » 342 the 

Couil moU cKO-ire fh« ctcctrd after the wit 
mcjfts lor tie piOftcutica Lace teen easmiM^ 
Tleie'ote «reLmir»ficn of the accused nfi« 
?le ricECtulKn wUrtftca hare leen 
I'n chief hut Icfotc thej hav« Leer, cross 
w not incomphante with the action 

SiAcnt TIlIK^^c 8 Pat I 5 

_ ___ «s £42 £44 245 258 Md 
, 342 of the Code apjhcs to 
itd e© siooa trials and an o^teeten to 
accused m wcco'danco mth it witi 1 engai 
trial A prosecution under s -IS ot « ^ 

Municipal Act 1834 of* "02 and 203 h witbm iim© 
if instituted wlbm C months from the esp ry or 
the time allowed for compUneo with the oro 
under the latter Bcction CvlaxP*^^ _ 
lUhOEMFEEOR 6 rat I. J JtO 

es 342 289 364 and 

trial — Bfwasien fa eramine acet'eed effect / 

a™, Sj, «„s,d » 'V JLm 

to tcord — Coa/es*ipa jr matLICK 

Jwat. B-isao is. o Smia l»»iP ■" < TS tf. 

17£ p'"S.« u. 
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CRISIINAL PROCEDURE CODE (ACT V OF 
183Sy— 

IS 312,289 364 and 633— 

maed and before the accu ed >s cillod on for liia 
defence vitiates the tnni Per Jwala PBA^ao 
J — The filing of a wntten statement by the 
accus'd does not take the place of an exatnina 
tion tinder a St™ It is doubtful whether the 
oral ion to prepare a record of the examination 
o* an accnscit person under a 304 can lie cured 
br f 533 A confe«sion which is not aupported 
bt the evidence of witnesses must ho examined 
verv catcfullv to see whether it gives those details 
which indicate that it is a natural narrativo of 
what took, place in the presence of the man making 
It and IS not at variance with any evidence in the 
ca 6 which IS believed and is not merely a parrot 
Lke repetition of a story put into a man a mouth 
Even a retracted confer ion may be acted opon so 
far aa the confes lug accused.ia concerned if after 
applying the proper tests the Judge is convicted 
oi Its truth ^^hlle tho High Court is dealing 
with the case of an accused person who baa 
appealed it is competent to consider the case of 
a CO accused who Kas not appealed and to set aside 
the Conviction Ptr ScLTiS AnuEo J — It la 
nn afe to convict an accused person on a retracted 
conviction alone Rioitn Bhcmji «j The Kiho 
E urinox: S Fat t 7 430 

u 342, 862— 

St EzasE OmcEM 

I D R 46 Calc 4U 

s 844- 

■ — .1 , I ■ ■ Cate taien upet pohet 

thar^e-tlittl — InftmnaM rtprtunlti by totit— 
— 46* ice *>/ talil — 4ppfic<i<io'» 6y tnjormant for 
adjojrnmtnt—Adjotfnmeni eondUional onpayment 
of costa by informant — Validity of order IVhere 
a case was taken np by a htagistrate on a police 
charge sheet filed on luormstion fartushed by » 
person who retained a vakil to represent turn at 
the trial and joined m an apjihcaCion lor adjourn 
ment made by tho police oQlcer on the ground 
of the vakil e absence £refj that it was com 
patent to the llagistrate under s 344 of tho Code 
of Cnnunal Procedure to grant an adjournment 
conditional on tho payments of costs by nich 
person although be was not a complainant under 
a 200 of the Code Mathura Praroif v Baaant 
Lai I L K 28 AU 207 8tv Prasad Poddar 
r The Corporation of Calcutta 9C W L J8 and 
Jl/uJftusami Iyer v Pamanalhan Chelltar Criminal 
Pevision Cases Nos 43i> and 486 of 191C followed 
SUNNASI KUDUMBAJt v SlTASUnUAUAMA Kove 

(1917) 1 L R 40 md 1130 

- Order of adjojrnment 

at the tnelance of a party — £ia6ili(y to pay eoata 
of the day In granting an adjournment at the 
instanco of a party the itagistrata can order him 
to pay the costs of the day to the opposite mde 
under s 344 of the Criminal Procedure Code 
1803 only where the circnmstanccs an exceptional 
and where for some reason or another the orainaiy 
method of conducting cnminal eases must m 
departed from In re Abhvl liAiiiuAN (1917) 

I L R 42 Bom 2S4 

s 545— 

See s 248 I L. R 87 Bom 369 
CO C W N 1209 
.Ses CouFBOUiss I L. R 45 Calc 816 


CRIMINAL PROCEDURE CODE {ACT V OF 
l^gS^ontd 

- s 315— conW 

See CniMiNAL Pbocpdube Code (Aot V 
OF 1S9S) s 439 

I L R 39 Mftd 604 

- ■ - ■ ■ - Compromise effected 

oul of Coirt by parties pendiny Titartng of rule 
test ed by Ifigh Court tf can be given effect to und r 
a 345 Criminal Procedurs Code lie petitioner 
was tho complainant in a case and the accused' 
in tho counter case The petitioner a complaint 
was dismissed by the Magistrate and in the other 
caso he was convicted under s 353 of the Penal 
Code He moved the High Court and obtained 
a Rule in each ca e m one for a further enquiry 
into his complaint and in the other for a reduction 
of the s ntence passed on him Fending the 
hearing of the Rules both cases were compromised 
by the parties out of Court //ef<f that at fbe- 
heanng of the Buies tho parties had no locvo 
slandt to ask tho Court to treat the compromise as 
one coming under a 345 Oimmal Ftocednre 
Code Adhas Cdabdka Dev v SusoDn Craedba 
G iiosu (19)4) 18 C "W N 1212 

— Compounding offence* 

— Reetsion — Poieera of High Court — Court not 
competent to allow eomposition la retirioa field,. 
tliat tho Hi^h Court has no power to allow a case 
to bo compounded which is before it m the exercise 
of Its rerisionai junsdietion Eufebor r Rax 
Chandra (1914) I L P 87 All 127 

— — — Compounding an 

offenee— Complainant rtnUng before hearing 0tet 
0 / Per A® DPR PAnui J (Ayi-WoJ duiitcinte) — 
A composition arrived at between the parties of a 
coropoundable ofience is complete as soon as it is 
made and it has the effect of an acquittal of the 
accused tinder s 345 Cnminal Ptocedare Code m 
respect of that offence though one of tho parties 
later on resiles from tho cotnpromiso and no state*^ 
ment or petition recording tho compromise is 
filed m Court by the parties Murray v Q«een 
Empress 1 L P 21 Calc. 103 referred to. 
Karxi RowrnrB i Iratatballa Sahib (1915) 

I L R 39 Mad 916 
Compounding of an 
offence 6f/of« filing tomplaint vhtther laicful 
Tho componnJing of offences mentioned m the 
first paia^raph of B 3io Criminal Procedure Code 
IS lawful even if it takes pKco before any oomplamt 
IS fifed la respect thereof lu » Coart and once a, 
composition has been arnved at it has the effect 
of an acquittal under the section to as to bar the- 
trial of tho offence Kusiarasawiii Ciictti v 
K oFFCEWASn Cbettt (191S) 

I L R 41 Mad. 635 
■ Composition of an 

ojfence ««lh one of sctenil accused persona effect 
of The composition of an offenee tinder e 345 of 
the Cnmmai Procedure Code with one of several 
accused persona does not effect an acquittal of the 
others Chandra Xurinr Das v The Emperor 
7 C ir \ 17B dissented from JIcthia Jsaick 
V The Kivu Ejifxeor (1917) 

I L. R 41 Mad 323 

■ - - I Compounding off 

offences — Conij)o*ifon mth one accused does not 
mean oc^itf • The compounding of an 

offenco with many accused &s 
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mcfTT o> 


( ina ) 


CIUMINAL PrtOCEDUnE CODE (ACT V OF 


tlif* t ( > 


CRIMIVAI, reOCEDtW!; CODE (ACT E 0? 

i853>-K^-s-/ 

11 3 15 433 tni 

I I* 1 r i« 1" 

t f MptBOB r 1 i« 43 AB 


i L i 


3 ( I «t<si 

45 Doa> 


f, „p nj, j gg 

<p ih *o e of ieir il i e { -•trA<IA«r tatt_ 0 <a't 
j ro et'i tjty iJtt Ihe nlhtr act * i fho e m 
pliininl »n a Itnri ca' eampwintlwl the oRmce 
with two of flio aeetucd (cfjre ilj« (,otirt who 
w ro therefor© acquitted wUi! the other acniscil 
was eonneted and eentcnwl llfll thnt tha 
compotindinj of the oficne© against two of tfao 
accused did not tn law hav© th« ©ff© t ol an «« 
qnittal of the remninmi* ac iisM and that tho 
connction was not therefor© ille-ai IfurAto 
\<iict r Ai 7 / mperor (/ L Ji It J/o-f J -3) 
followcal CAnctfri A ‘mar Ota t f apffor (7 
Ca't H ^ 77d) divuMe-l nnl /npertlor \ 

Mulo (Jf f r L J m") ) di tirintished Uaas 
lats tEv r The Cnowv 1 L K 1 tab 189 
- Compoii I tiiy Htlf 


f « „™V, ). '-'j," “Srf 

H U ih -,1 thr llitfh Court can m the j 

« , wcr. < ion under • 433 0 

« nminal I r<x.r Jure e.\*e jcAca fot 
I* n >/*noff©.eouiia«.f * 3.3 of U 0 
Co-l© lurrcuar Hiu I iyaki 

Iw L. B 32 AB. 353 


rte cotrte ef irAicA the perco’* <-■ . 

/<! tl lajury — //ijjA Cojtt* rerisiarvjl 
lout {•ecsont aMautlod oRo J with tho result* 

J d»©«l //«, I that it was not competmt t'l p * 

widow of 7* to compoond the case p 

asMsiants in reipocl of tho injanes canted tlj^ru 
Iltit farther tint when covcral jur^ons 'lies 
acquitted by t!to bcssions Jadzo and OR 
inoTod hy the Coremmertt tho Hi^hCojiiwt «~ 
warrant* for th ir anvst only ono wa* arredurder 
hut iho other* wero ahscoRdin;; tho Hish Cifc jo* 
in tho cxerctio of u* nmional junwlicti^fi m l® 
compotent to «ot awdo tho onlor of their acq?\ apphr* 


EwpEaon 


UitjUAT (lOla) _ 

I L. B 37 Al 


- # 547- 


Set $ sai I L. R 43 UL 

S48— Indian Ptnol Co4t (-fri 


(/ wwraf accu-ird — BfJ <l a* rrictdi th< cth n 
The comiil»ln»nt chArp<.*d four persons irith haring 
combmeu ta committing the otTinco e( gnerou* 
hurt against him Subsequently onta apiictimg 
that the olTonco irni not gni.>ous hut sim] lu hurt 

ho coranouoded tho ease as regards ono of thofo ir ^.,r n.- 

Accused HtU that this did not n©> ssitato vf IS^0\ CAsps StJ ana Tl//— •7*«c 
tho case being comp>uoded as resar.is tho other vho ean-wi adei^aUlj piaM’ 

three tfu/Aia tairt v 7A Ai «? imp ro© 

I L r H Mil 3 1 follnuuL I MPCitOR c 
Cnt>D*>i I L P 43 AH 483 

• tl 345 403(2)— 5«ierofoi/'e«««f/<jed 

I* eoaipfain/— le«u rd simmo'Kii for cne ej 


An 


P 5 'P , 

Crmiofll 


tho aceusod who had b«a prenoa^ 

victed of an offcnco under » 334 Indian (Ssiri'' 
Cwle was charged before tho &ub Magis 7. -rotfiwrr 
ealeai with Aft offence under • 411 I’''^‘*2._Hurp 
Code Tho bub Msgistrato tried and /^„onB ta * 

- . . ^ bun of tho offeneo and ordered his cc/ .jiBg jiiB 

oyenesj— Compromise of eucA offcKt iciA kan of tothoCourtolSeisionsfofthopurpMe/*^ " 
CaiTf~Ftirlh(f pft»teuiioii/of tA other offences af him cohaacod punishmeat lltld thV p®iij S’”! 
1 <s— Cose i/ rewMife on tAe pro id of ^on pats vjction oatl commitment wore iliogal K " qj« tl 

procciluro to bo folIoTPod 111 each B cASO ydr» s 

SlagwVtAt© either as a ptotittiinary KuVftcr 


1 oaniiPi^' 


wgnl of eomptnsnlio i for comprontiee Tlio pets 

tiancr was Accused of committing houeo itcspaso 

causing grcYioits hurt and being member of an heforo framing a charge *to detertaiao • 

unlawful assomhty I ut WAS stimmoiicd oatj under • ' — - 

B 3vO fcnal Colo and Iho o Tcnco under that 
section WAS compromised with tho leave of the 
Court Tho complainAnt subsequently filed 
another complaint and oonylit to revive the casq 
alleging that the terras of tho compromise bad not 

been earned ont Held that the petitioner • 

could not be again prosecuted either for gnevoa* tkenls fit meaniAJ of The wordsl n to esa^'‘ 

hurt or house trespass or lor bomg meialw of .. hn thinks fit m 8 349 Cnmm+iates 


ohirgo And conioiit the ^ ^ 

343- 3* Bud 263- 

5ftafl pass m ^ons wsit*' 


(1313) 


r house trespass 
i uatawlul assembly the commoa object being 
to commit oifeaces which hod been coiapronsisod 
UtsmoBW I i\nsiHix Aui (1313) 

17 C W » S48 


- ss 345 (5) 433 (7) (d) 433- 


See CEntrvAi, TnEsrass 

I L B 43 Calc XU3 

ss 345 438 and 433 — Compoundtnf 

of offences — Rttuton—Gouri exercising revutonal 


onlw as ho tfenks fit la 8 349 Crunmyiates i 
cedure do not empowettho Superforfcf the * ® ^ 
trato to send the case back toHti§_Bab 5Ja f is vithm 
for disposal but only empowar him to pa* the 
final order dispovQC of the case as ha mawwith tbo 
fit if« POYMTSAITV KiOAIf (1313) ft JtASOt I •*' 
1 b R S3 M rat t J ^ 
Tfyixp Hasiei^ 533—®**/'® 


— -trying jiioyieirH i «ia 

tn^vpa ease to the Sub divistonallMastslrav-’^ecl j,, 
. proAM that he cannot pass adequate stnt^ ‘’j ' / 

of offences— Rti>sii>n~~Gourt exercising revmonal Sab rfiewionof Magulmte sending up the ecf rtl ,, 

funsiiehon not empoiaered la allour an ofienee to be ancAer Jlagtstra/e — Committal of the ease bjA J3 ^ 

conipo«7i<ie<f It 15 not competaat to a eoart e* Jf-z^w/rci/e &i Court of Susian. — ComiH fmerCf e Si 
ereising revHional junsdictioa to aUow aaoSwtes gaJ^—Praeltce and Procedure A Magistri are ireocA‘‘ 

to he cempOTJU'lB 1. iovperor v P%m P*an the Second Class trying a case sent up the «| e accu'®“ 

I 1/ R 32 All 153 not followed. Emperors the Siib diTiaioasl MegisErAte the groanm ha*e been 


( 1377 ) 


DIGEST OF CASES 


( 1378 ) 


CEIMINAL PROCEDURE CODE (ACT V OF 

18gS)-fonff 

1 319— conW 

he conld not pa a an adequate trntence The 
Utter ttan ferr^ the ca e to a Maj^iatrate of the 
Iirat eta a who committed it to the Court of 
Se im A quo tion harinp an«en if the tom 
mitment aras leeal Ilild quashins. the commit 
ment that under t 340 of the Cimiinal Iroce 
dure Cfofe (Act ^ of ISO'i) it rraa the !;nS din lonal 
Ma i«trate alone who was competent to deal 
will the case LsirEroB i ^t^aTAK \aiu\Aii 
(I'll!) I L R 38 Bom 719 


SSO 


5ee s IS I L. R 41 Alt 118 

See s 107 I L R 43 K&d 511 

See 5 145 I L R 37 Calc 812 

See 8 S >3 I L. R 38 Mad. 565 

See s 3r' I L. R 40 Mad. 108 

See Magistrate TRAWsrEa or 

I L. R 37 Cate 812 
See RtoTrso I L R 39 Calc 781 
Reocedure— JufieJic 


the —ifagiitrate eennng to hoc« junidtelton by 
o® ‘ a 0 / <*« tramfer o/ a cait pendtng before A»n» 
coanc /Acr Co«f< — Eridenee "ot neceiMn/y Ut be 
EMfKB s 3 j 0 of the Cnminat Proceduro Codo 
as nmeh to eases m which a Alagistrato 
0 esereiao jnUdiction to far as the parti 
\s« IQ question is concerned bp reason of 
sfer to another Court as to cases in sebich 
^Tirtrate ceases to exerei«e jurisdiction by 
of his osrn d'^ath or transfer to another 
T''“ ■ j/oAeeh CAondra SaAa t Emperor 1 t, P 
cAame t KudrutulUi v Emperor I L R 

— ibtnjfj tod PatoRMndy Goundaa w Emperor 
o^ojrn 3 ^ 2[ad 218 followed EitFEROB t 
of coijt B (isjig) 1 L r 40 AU 307 

chlrse ah — Trane/er-^unsdic 

person wb^ ^ovri (o irfticA a coet is fransfemd 
tbs tnal .. ‘S' £«"" ;'•'»»»'<» ■' 

ment mad Criminal Procedaro 

of the Ya**^ eucceed 

petent tr® offices but applies also to ell cases 
of Cnni*^ from the file of one Magi trate to that 
coDihtK*® ®nder s 5 8 of the Code An order of 
person Court of be sion passed bj a 

8 200 cTidenco recorded by a bench ot 

Lai J***® from whose Court it was transferred, 
rj-T n illecel order Queen Empreet v Baihtr 
( L it 14 All 3lb distin^nlshed Em 
PpJ.lt' An^nu All Weekly \olef {1583)136 not 
Rrr.»vj.“ UloJeeh Chandra ^aha v Emperor 
niiiTi »• 5S Cale 4S7 and Pafaniondy Cotindan 
Htor I L R 3. Mai SIS followed 

IV V Nanhua (1014) 

at the - I L R 36 All 315 

1^0 - — Trial ij Btneh of 

natancy j/ajwfrofra trfo hftxe not heard the srAofe 
® F*y yencr xchefher legal The petitioner was 
‘1 COttTictcd for an offence und r a 3 3 
I8J8 on^jg j,y B Bench of Honorary Magulratea 
*" IK of whom had heard the entire esid nee 
all criminal cases should be decid d br 
ocpai^tcs who have heard tho whole of the 
a and that a 3.>0 of the Code of Cnminal 
■ ■ j rodoes notapplr to cases tried by Benches 
hstrates consequent^ the conrseiion of 
(tioner must be set aside Suffervddin t 


CRIMINAL PROCEDURE CODE (ACT V OP 

1898)— conW 

— ■ - B 350 — contd 

Ibrahim (I L I{ 3 Calc 754) Bam Swder De i 
IojahAli{I L It 1 Calc 5S8) Shvmlu \alhv 
lam Kamal [13 Calc L B 21'^) Ilarduar Svigh 
s KItga 0}ha (I L B "0 Calc 870) Damn 
Thakar y Bhouant Sahoo [1 L B 23 Cale 194) 
Queen Empreai v Baemppa [1 L B IS JIad 
304) Re Auhratnonii ilyy«r [I L F 31 Mad 
304) \gaPaikx \ga l>au. [50 Indian Caaei Ci’’) 
Emperor r Mathura [I L P 41 All 110) Abdul 
Att s Efrtprror (75 AH E J ’’37) followed 
Gibduabi t Tbe Csown I L R 2 Lah 237 

8 355— 

See SmntAST TaiaL 

I L R 4S Calc 280 


See Dispcte Co^OEB’srro La-cd 

1 L R 42 Calc 38] 

8 380— 

See CiLisaE I I> R 42 Calc 957 
Set DEPoamov 14 C W K 83 

ss 360 a) 476— 

- Handing over record 
of depoailicm to uitnui for bang read by Aim •/ 
eu^eitnt comphonee scilA lot® — SucA (fepoatfion «j 
odmusiife ond aeatgnment of perjury if eon 6e 
made thereon— Ezominaticm of untneeies »n enquiry 
under t i 6 Cnmiaal Procedure Code— Dufy of 
Magulraie to make a retori of efafemenfs An 
order under s 470 Cnminal Procedure Code was 
made against the petitioner direetine his prose 
cation under a 1D3 of the Penal Code with re 
ference to a deposition given by him as a sntness 
at a criminal trial It appeared that after the 
deposition bad been recorded the record was 
banded over to the petitioner who proceeded 
to read it over himself The Magistrate held a 
preliminary enquiry under a 476 Criminal Pro 
ceduie Code before making the order for prosecn 
tion, and examined witnesses in the coarse ot 
that enquiry but made no record of their etatc 
meats Held that the provisions of a J60 aub s 
(/} Criminal Procednre Code were not sufficiently 
compbed with inasmuch as that «ub section 
requires that the evidence should be read over 
in the presence that is in the bearing of the 
accused m order that the accused should have 
an opportunity of correcting any mistake in it 
That the deposition was inadmissible and the 
order lor prosecution must he aet aside That 
the Cwfe of Criminal Procedure does not contain 
any provision with regard to the manner m which 
the endenCB in an enquiry under a 476 Criminal 
Procedure Code should he recorded but for 
fature reference the Magistrate should have made 
» summarv of the atstementa of the witnesses 
examined Ki'«o Estpeboe v Joozvtso Lath 
CnosH (1914) I L B 42 Calc 240 


8 362— 

See 8 342 5 Fat L. J 430 


See Excise Omcm 

I 


lu R 46 Calc. 411 


Preord of endenee re 

corded by Preetdency Magutmle. It is the duty 
of the Slagistrate m a ca.e which comes within 


f 1873 ) 


DIGEST Oi CASES 


CRinmt. PROCEDURE CODE (ACT 7 OT 
189S)'-for»M 
S 302— «5n{J 

» 3fi2 Onminiil ^ro<■^dum Code to take a not« 

ct ail tho niateml facts whether the; appe-ar in 
the coarao of the csaminatidn In chtef or In tho 
eour 0 of crews examfnation Ah Footq <hn'<* 
Ban V Ki-xq EMranoR (19!S) 22 C W K 831 

S 301- 

Ste 9 H 3 Pat t. J 29t 

s ItO J tun til Calc 40? 
See a 3t2 0 Fat L. 3 430 


CRIMINAL PROCEDURE CODE (ACT V OP 
1895)— 

ts 387 and 421 — eonti. 

It aheoM p;ro reasons he njectiag the appesl 
In tIsw of tbo possibility of its oreler Ming 
challenged by an applicalioit lor wruidn Qattn 
Fnipreiiv liarahii ICR SO Ram SlO followed 
Jla$\ R han D<u t R/tljopal ] L R 21 

Cate 9S Queen Umprest r \am»» ICRS 
Ait SU Qn en Fmprtu \aantj I L R 17 
Ail *// and Qu tn Emprett e Rand'h Rhit 
I L R 79 Alt SOS referred to Fmpepok e 
KtrtBAH (IDU) I L R 33 AB 493 


— — .... Siiitcment irwi by 

act Ip non — Pe/unl af aeeittti ta «>-yn reoonf — 
Irtfut Rennl Cote » ISO When the atatement 
sf an Aftcused p won hM been recorded unier 
the provisions of t 3(Jt of tho Code of Crimina) 
Procedure and admitted by tha accused to be 
rmret tho & cusei Is bound to sign tbe rreon} 
cf such statement, anl hts refuul tofinnitamoanta 
to an oll'ncQ trithm the meining of a I80,of tho 
la iisn Penal Code Impenlney 5*r»opi t L R 
i Ram 15 distinguish d EurinoR v Ustan 
Jfl.S5 (1017) ? Z. R 39 All 393 

»a 384 533— 

5re CnoEtoa \oT{lorl87d) s Ot 

1 L. R 33 AIL 230 

— 8S 386 and 367— 

5«« 8 lOo 25 C W N 887 

8 567— 

Ste Caanoc to Johr 1 Pat L. 3 317 
Stt PnaerroB 1 L R 40 Calc 378 

rr<ia*/«f 0/ a Siogtt 

tml uAo hn» tffrtUtn hut not driitwred jwljnt ni-^ 
P mnnd fortin <a tmalh fore succatwr under s SSO 
e/ OnniMt Procedure Code — of orier 
{frnntin; neio trial— Suceeeeor not bound (o pro 
Rounee Ass predecessor s judjm nl A Magistrato 
who bad Cn^ » ease wrote a jadgmoat datod and 
signed it on tho day dxed for judgment Owing 
to tho abseaco of one of tho acouaed bo did not 
pronouacs it on that day but adjourned tho easo 
to a later date In tho meanwhile tho Magts 
trate was transferred to another statioct and 
sacceoded by another Magistrate bofoto whom 
all tho accused ilemandod on tbo adjoameil date 
a de tiDpo trial On a reference under e 433 
Criminal Procedure Code Held that tho action 
of tho new Magistrate in according a de novo 
Inal under b 3od Cnmfnal Procedure Code 
was not illegal and that ho was not bonnd to 
doUver his predecessor e written judgment Ohifer 
In the absence of a demand for a new rial it 
would bo in tho disereiioa of tho successor to date 
Sign aud pfonodnoe his prodeccssor a judgment 
Qticert Wbathoc it is legal for him to pronounce 
his predecessor a judgment m tho face Of a demand 
foe a now trial in re SanXara Ptllixt 18 Mad 
C J 107 considered Pe SaviBiJirrirr Piutx 
(1910} I L R 49 Mad m 

85 387 and 421-~Appetii — Appeal 

suntwerify diswissed — Uous Jar Court boond to 
record reasons for dismissal A Court of crimmal 
appeal la not bound when dismissing an sipjwal 
ajmmanlf under « 421 of the Code of f^nnunnf 
Ptoeedufo to writo a judgment as deSned in b 
387 of the Codo It is however advisable that 


SJ 887 418 423— Trial by Jufv— 

Chnrgno Jnrj’-Rttnri of held t of ehorye — I/i» 
ifir c/iOB— al— Foirers of ipp Hale Court 
Nino persons were tnwl by a jury on a charge of 
dsooily iJiO case hr tho proseoutioa being thot 
tho dtcoJty chsTRwl was committed by these 
nine persons together with the approver Tho 
lory however found n verdict of not gniUv In 
f&voar of teren out of tho nine accused f/rfd 
that no cotiTictioa for tlicoKy whieh imphes 
the participation of fire or more persons eonld 
lie had A/*ainjt tbe remaining aecuie 1 The 
ktnf r Plumm r [1002) S K S S39 referred to 
Tn a trial by jury beforo a Seasion Court the 
record of the Jtidgo* ebargo to tho jury ought 
to show In what manner the law applicable to 
tbo case jiat been eapWoed Jo the jnrv the 
mere »til«ment that the Jaw was expUmed Is net 
ouffielent It onght also to show tb&t tbo endeneo 
ftUed upon by the defence w»» proporfr pnU«foro 
the jury Emperor ▼ Rotj Salh All IP V 
J99S p S55 foUoreJ In appeal {rom tbo tofuiot 
of ft jury ft u^ot own to the Appellate Wurt to 
•ubstitoto its own finding for that of tho jary 
sand to convict the accused of the offence of whiea 
tho jury have acijoilted than or of some cosoate 
offence wbstentiatod by the endence which wo# 
before the Jury nnd in this respect an appeal 
under e 4I8 el tha Coda of Criminal Prooedaro 
iSQil bo diatinjaished from a reference under 
s 307 Wafadar Xhan v Queen Empras I L R 
Cl Cate FJ5 referred to EwteroR e IcstSTtO) 
»iw (1917) 1 L R 39 AU 348 


■ — ' ■ ' ss 3S7 424— 

Ste JcDQMtiVT I L. R 87 Calc 134 

— SJ 247 424— *fud7iK'Bl la appeal 

Where tho reason for upholding a. conviction in a 
judgment fn appeal xvaa that tho ertdeaeo for tha 
prosceiitioti was slightly stronger and. the storv M 
regards probability was far more likely He’d 
that this wos not sufTieient for a eonvictioa la a 
cnmioai cose Eacbst Am t Xrvo EUPEBOR 
(1916) 21 C W N 550 

s 363 804369— 


i?cfi Fevibw (CRiarvAt,) 

' I L R 45 Calc 60 
I I. R 33 Calc 828 

Pef'io of judjmeHt— 

PoKer of ifijA Court to renew ilr own order on. the 
cnmiiMj tide — Ritfc* of Court Ch VI7 r £— 
^tnafrty of order Held that tho High Court has 
no power to renei' an order dismissing an oppUca 
tion for revision made by an accused person ^ 
the matter of fht peUMn of R W G bboM I L R 
14 Cate 42 and Queen Emprees v Panra Charan 
1 h R 1 All 67S fallowed But so long asan 
order w not sealed as raquirod by the Ch vii 



[{ ISSl ) 


DIGEST OF CASES 


( 1332 ) 


CPISnSAL PROCEDURE CODE (ACT V OP 
1893 ) — conid 

ss 368 and 369 — eontd 


CRIMINAL PROCEDURE CODE (ACT V OP 
1893)— 

s 386— 


r S of tho Pules of Conrt it is not final and it la 
open to the Judge n-ho pas od it to alter it 
Otifen Emprat v Lahl Ttirari 1 L R 21 AH 
1 ' and Emptror v Knllu 1 L P 27 All 92 
‘folloved Eupebob r Gobind Ssitai (1915) 

I L. R 33 All 134 


s 369— 

See Petiew in Cbivinai. Cases 

1 1 L R 38 Ca!c 62S 

ss 359 483— PiRoi order tn proceed 

\njt for naintenanet of wife or child */ ran be re 
•rie-erf by 2lajitlra/e Proceedings under a 488 
'Crimmal Procedure Code arc judicial proceed 
in'*s and the final order or the reasons given for the 
final order in anj such proceeding is m effect a 
jud'^ent and the principle enunciated in a SCO 
Cnnunal Procedure Cod'* applies to judgmenU 
passed in proceedings under a 483 Cnminal Pro 
cednte Crce and a Magistrate has no power to 
renew a final order passed in such a proceeding 
J AWDA VABArV NeWAB t MaRUATA KASftRI 

(19161 21 C W N 341 

■ .1 I - Trial eomple/ei and 
ttnlenee patted for efftnee vnder e « 9 of the Indian 
Penal Coit— ‘Trial continued on another eharye under 
It 7S and 379 efth* Indian Penal Code in the tame 
east— Further trial it bad The accused wta com 
aitted to a Court of Session on two charges ooe 
under a 379 and another und r as 75 asd 379 of 
the Indian Penal Code The trial went on the 
first charge and eudel m couriction and sentence 
The ae ond charge was nest talcn up m the same 
trial and a sentence was passed on the accused 
agiln The accused iariag appealed Held 
tba the subsequent proceedings on the second 
charge were not valid end should be set aside 
-for when the judgment including the sentence 
was pronounced in the trial on the first charge 
there was no power under b 309 of the Criminal 
Procedure Code to alter or review the same 
Emperor r ^faRi Fabsu (1917) 

I L P 43 Bom 203 

a 374— 

S e Pbity CouNcrt Practice or 

I L R 44 Calc S^ff 

Capital sentence— 

Ctrcitmifaneee to be eontidered by the Hiyh Court 
• a eonfirminy eenlenet of death — Delay between 
pamny of sentence in the Sesiione Court and final 
orders in the Hiyh Court %f iiifpcient ground for 
not eonfirminj lenience of death Per CARRDVPr 
As the law stands m India where the alter 
native sentences of death and transportation are 
prcs''nbed for murder the fact that the accused 
had the capital sentences suspended over their 
heads for nearly bit months is a matter for the 
consideration of the Judge of tbo High Court 
who finally disposes of the appeal and be on^ht 
not to confirm the sentence of death which might 
have been rightly pas ed by the Sessions Judge 
in the first instance unless ho personally timiLs 
that such sentence should be carried out at the 
time final orders are passed by him and delay 
EU h as In the present ease is a sufficient reason 
for refraining from imposing the extrem- penalty 
Actor Sivon v Emperor (1913) 

j 17 C W N 1213 


See Tparsfeb or Propebtt Act (IV or 
1832) s 09 I L R 40 Mad 787 

s 397— 

See 8 109 I L P 34 Bom 326 

Sentence of tmpri 

lonment whether imprisonment for failure to gne 
lecunty it — Sentence of impnionmenl on person 
atreadj in prison legality of ImprisonTnent 
under b 123 of the Cnminal Procedure Code 
1898 on account of failure to furnish aecunty for 
good behaviour is not a sentence of impnson 
ment within the meaning of b 397 of the Code 
When a person is eonvietod of an offence and 
sentenced to a term of impnsonment such term 
cannot nnder s 397 bo made to commence on 
the osptry of the period for which he has been 
committed to pnson under t 123 Mabbavdab 
Gevra r The Kino Emtebor 1 Pat L J 212 

. ss 397 123— ^enfcflce— Po»/pon<m«nf 

of sentence— ‘Person undergoing imprwonmenf for 
to gut security — Penal Code (Act XL\ of 
IS60) t SJS—Theft— .Practice and procedure 
The accused was convicted of an offence of theft 
aad senteneed to Buffer ngorous impnsonment 
for SIX months At that date ho was undergoing 
imprisonment for failing to give eeeunty for good 
behaviour The Magistrate directed that the 
scoteaco passed in the theft case should take 
effect after the expiry of imprisonment mflieted 
in tbo security proceedings Held that the 
iontenca passed in the theft case could not be 
postponed to the expiry of impnionment in the 
eeeunty proceedings inasmuch as the latter uas 
Bot a ' sentence of imptisoament as u ed in a 
397 of the Criminal Procedure Code 1693 Em 
peror V Kanji 6 Don L P 26 Emperor v 
Dutga 6 Bom L P 1008 nnA. Emperor y Argun 
I L R 3i Bom followed Emperor v 
Vishnu BAi.xui3mrA(lDl‘>) 

I L R 37 Bom 178 


s 403— 

See 3 190 
See 8 247 

See a 271 
See e 345 
See a 413 
See AcQurPTAL 


2 Fat L J 34 
I L R 34 Mad. 251 
I L R 40 Mad. 976 
I L R 41 Calc 10*2 
17 C W N 948 
1 L R 39 All 293 
I L R 37 Calc. 604 


See Assessor Examikatiow or 

I L R 40 Calc 163 
See AuTRoroia acquit 
See Depasutior I L R 48 Calc 333 
See Riotiko I L R 48 Calc "S 

— . — , . — — Precious acputllal plea 

of — iejaitlal of some accused charged with noting 
grievous hurt and murder— Liability of oth rs to be 
tried for the same offences — Prosecution star j found 
to be false as to the grievous hurt and piBrdrr An 
acquittal of some of the A''cused on charges of 
noting armed with deadly weajions gneroos 
hurt and murder is no bar under 8 403 of the 
Criminal Procedure Code to the tnal of others 
eoneemed m the same cs Where the 

Sessions Judge was of op s onmnal 
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tria! tbat tbo pro cculion «lory as <o thr njsniiM 
>n which the UwciftcJ met his J aih did 
Kprvcnl (he truth nml acjuiUrAl the »trn rd 
tbonph he did not dislK'hcto the (sit of a notinir 
basing oecurmJ while one ol tho \* iroM 
UheicJ the whole *tofj //,// that the fli-h 
Court would not interfeiw wjiJ, n jinilmL 
cutiooBKimstcthersforthe soieoBcti f» it, hat. 
An OAfwe T Atnj? £«ii;rrof ' ( |J \ *,* 

KOKal b»M>SH r MtBElt 

I I*. R 3" Ca'c OSO 

- (/) iutt /oi 


-« 403~<:>»il^ 


(!910) 


d03 (O tcopt «/— Sfi iciton to pro* cutr 
Indian^ Ptnai Code (in Xl} o} 


iOo- 


and .11 Sanction wai} oblsmnl Is the fom 
pUinaot to prosecute the aeeuied for an offtTr- 
under a .Jl Indian Penal Cwle \cniW Vas 
tned (ind convjctetl but the ronsietion m*. 
qusshM by the Ihth Court ,n rest ion on Th* 
ground that the aecue<«d li,d not lomoiitt^ "n 
oflence under that awtion I ui under • le” 
Indian lenal Code for which 


It was doubftu! what should be the true new 
of the oJence conititutcd UtM further that 
the case fell under sub d (•») of a 403 for the 
senea of arts beginning with the forgers and 
endin'’ w ith the user o( the forced document jn thr 
Cisll Court to support the cinJ ciaiox must hw 
regsnjetl as to eonneeted together as to form the 
atme iranjcdon or earning through of ft unde 
I mJetenamed phn so that under e 2X> (/) it 
would hsre been cotnjHilerl to tn the accused for 
Loth oReti es at the asn e trial /Wi abo that 
the ea e fell under sab e / of s 403 lecsu e the 
»”*»* which acquitted the pn oner on the char'o 
of abetment of forgerr was not competent to In 
the offence nnrfer a 4 1 1 of ( he Indian I ensi Code 
loasmuch a* At the time of the earlier tnsl no sane 
tion for the prp*ecution under a 4"l had been 
riren under s l'>^ of the Cnmma! Procedore Code 
latrtsoft r Jt>raM (lOlo) 

I L. R 40 Bon 97 


t^a'“gran^',^ ^(J«r/h/orc wI.fA p « 

eanction^to prosi^uto the necusi-d iinder ^ •' 


>b- 


Indian Pmal Code »>n occusei jl adine m i,,. 
of prosecution « 403 (/) Cnmui,} 

Code the llagistrate oserruled the objection and 
hi3 order was confirmed bj th« Court &.a Ton 
Acen ad petittonetl the H.ch Court I/<tl ih!t 
tho prosecution was barred ti « 40{r/l < 
Pwedoro Code in I (urtW that I ^40^4 

refers to the chancier and status of »,* tntunal 
? ompetcnci to tre an offence 
sanaion under a. l(i^ trimmal Pro 
«( ,) S I condition of the competener 

of the tribunal but onlv n eundition pneedint 
for the institution of proccedins /" 
l^antt Bnarra^f iou) I t^R ^ 

Court c/ compele.t ^ufw.cfws —^a> 


ftejuitfo/— 
be entertsineil hr 


pren before a charge < 
Court that Court i 


fenee The petitioner charged the 
otipo He parte Ufore tho Pro idcncy Msjistrate 
of CaKutia with chesting and cnmiRsi bretefa 
of trust The pnfjromsry objeefjon was faken 
that the oecu ed hsd been tried on (he same 
(sets tn (lie Court at Burdwan and acquitted 
The Vscislnile on hemng both parties and look 
uig toto the papers of the prcrious truil dtachai^ed 
(he setused holding (hat no further trial could 
go Oft //(Id that whether the facts in the pra 
sent es c were the sime as tho e in the pnrioui 
case his to be dcCennined after hcanog the cn 
dence and a cortaining what (he facts are in this 
esse and nhst were the facts found la the prerioiis> 
case The case was sent bach to tbs Jlagistntc 
for doe enquin M N Mckher/t t Matanoi 
C oAftAN lam (1918) 23 C W If 59ff 

-■ ■ ■. ■ 4i frr/oii ocraif~oa to 

w/ifatio/i oj JaeU A 
thst A charge pending 


lutr tnael be based on 

„ Court ought not to deeid , ... 

lurisilietton f'l?® of competent trial before him is birred under t 403 of in© 

In re '*(. <wirtiion has been obtained Criininsl Procedore Code lutbout an inrcstigation- 

f-e? fS»rf .u ^ *• followed of the facts put forward on behalf of the com 

Penal Cod© »» respect of certain transactions 


Penal Code 

connection «ith tho registration of n docuw.«;; 

of Tv, ^ Uftd« s^'g 

of the Registration \cl ammg out of the same 
transactions EiirEBos v JIWA^ (1014) 

I I. R 3- AIL 10- 
- Prtitout 


CnsMi Bonui fI91S) 


23 C W N 543 
- Dttehargt of ee«pfa>Hr 


Ml? 

quifteA He was ogam tried before the CoSrt 
of Session for using es genuine the same 
doenmeat under e 471 of the Indian Penal 
It was objected that the prerious acquiffaf^, 
a bar to the second twaunders 403of • 

«r.TM r“ 

S’.? “ 

U.lu o„y 


Sy c«« Magistrate Khethtr Jreth eomplatnt eon he 
entertained by another Jlogulrate Hiere is nothiftCT 
in tbeCode of Criminal ProerdUT© 1898 topre^enC 
a ftlagistrstc from entertaining b second complaint 
after on order of discharge hr another Jlagialrate 
Bwoo King i Kd.o Esipebor 2 Tit L 3 34 
A utrejou 


of tnaC ptTSon prtnoiMfy aeqatKed /or 
tiffence for irhieh a separate ehorgt snssht halt teen 
framed 1 1 the former tnal—Indian Penal Code 
{Act All of lSb9) ss Sand 147 The pell 
tioners who were police constables were councted 
of noting in the course of which they took several 
persons in custodv Two of the petitioners were 
prenousjy ^ned on n charge under s 342 I P C 
in respect"^ of the vresta made by them and. 
were acquitted Ileld that the present tnai of 
these two petitioners for noting was not ntiated 
by contravention of the role embodied lu section p 
sobs (/> Cr P C. The case was covered 
by aufc B (2) which provide tbit a person ac 
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quitted or convicted of nnv offence ma\ lo after 
wards tn»d for anv li tinct offence for nluch 
a pirate chare© inijht have been made animat 
fcitn on the former trial under * 23j(n Cr P C 
UilJ on a consideration of the circumstances of 
the case that the p titioners nero not entitled 
to the benefit of s "9 I P C P tM Sanav 
Pam r Kino F'lrErop 24 C W H 763 

iuirtfoii aeqmt Tho 

TV 1 loner were tri d on charpes of kindnnpping 
a minor girl and noting with the common oljeet 
of hidnapping the girl The tniog Magistrate 
acquitted them of the sail charges but eonrteted 
them of being members of an unlawful aasemlly 
with the common object of causing a ault and 
wroa ful restraint In appeal the Sessions Judge 
eet aside the conviction and ordered a retnal on 
charces of aldncting the gitl m order to confine 
ter se rttly and of noting with that common 
object Htld that retrial on the charges men 
tinned was birred by s 403 Cr P C Kata'^aTn 
EaRNiAw r King EiiPEroR 24 C W N 856 

*s 403 423 439— P«tmuaacflu*«oI 

610 eX/irgt cf eaiuing tfmpit hurt—Suli<gv<nt death 
tf piTton laiurcif— Commitment of ike peteont ae 
guttUi o/ Ike miaor o^cnee tinder * 04 of the 

Penal Code— Rerision 5 and R were charged 
-with causmg ample hurt to K The case was com 
•pounded and both the accused were acquitted 
K later on died of the injury causeii bv 9 and Jt 
The Magistrate thereupon sent up P for trial 
before the Scs ions under a 304 and di8< barged S 
at he found that the injury caused by bim^d 
not in any nay contribute to A’a death The 
S s ions Jod^e directed th» Magistrate to commit 
S' also and he was committed accordingly Ueld 
that there was no legal bar to the trial of 5 under 
e 301 of the Indian Penal and to h»» connclion 
under that section if the evidence enabled tbo 
Court to apply either i 34 or 114 of the Penal 
Code to the case A commitment can only bo 
set aside on a point of law and as no aneh point 
arose in this case High Court did not interfere 
Emperob c Sailawi (1913) I L R 36 All 4 

8 406— 

See 8 110 25 C 'W N 383 

See Appeal I L R 48 Calc 874 

8 407-TS’anction to preiecute — 4pyli 

co/ion to MagiilTote of ike finl elaes—Appeat la 
District Magiitralt—Tranfjtr — Jurisdieltoi? 8 
407 of the Criminal Procedure Code does not entitle 
a Distnct Magistrate to send appeals under e 
19o of that Code to a Magistrate of the first class 
enhordinsto to him That section deals with 
appeals from convictions iSadhu Lai v Rom 
Churn Pan 1 L R 30 Cale 301 followed Esi 
PEBOB t Lal ScrcB (1911) I L R 34 AU 244 

8 408— 

See 9 35 3 Fst L 7 138 

See s 413 I L R 40 Mad 591 

Se SEDtTtov I L R 3S Calc 214 

— lisislant Sessions 

Judge One accused sentenced to tmpneonment for 

more than four years— Otheri to a lesrtr period— 
Appeal When an Assistant Sessions Jndge 
sentences one of several accused to more than 


CPIMINAL PROCEDURE CODE (ACT V OF 
1898)— con/d 

— 8 40S — contrf 

four years n orous imprisonment and others 
to Ics cr terms the appeals of all lie to the High 
Court even though the accused who is aentcnced 
to more than four years does not appeal Em 
PWOB V Hap Datal (1915) 

I L R 37 All 471 
• ■ S3 408 413— One o/ seterol CO accused 

tn the same trial seriteneed to one month s imprison 
meat others to o fonjjer period — Appeal Held 
that the right of appeal esercisable by a person 
who his reeeiied an appealable sentence cirnea 
with it a right of appeal also by any other per on 
convicteAl at the same trial even thongh that 
particolar peraon may have reccncd a sentence 
which it it Btood alone would not have been 
appealable Empebor t Lal Singh (1910) 

I L R 38 All 395 

8S 408 413 and 489 — Jocnftnal of 

seitral aeeuitd — one only auardei appealahle 
srnience— w^elfier App Hale Court nay deal with 
ease of all ateused — i etiston power of Uigh Court 
•—Conilrttelion of Slatutei K and 14 others 
wer« joinlly tned for theft and were all convicted 
A was awarded an appealable sentence and the 
other 14 were awarded non appealable sentence 
K appealed to the Sessions Judge who disbelieved 
tbo story of tbo theft and acquitted all tbo accused 
In revision tbo High Court went into the menta 
of the case of all the accused and affirmed the 
finding of tho Sessions Judge Per Atsxksow 
J (JwALA Fbasap J dissentionte] —If two or 
more persons are tned jointly and some are con 
victed and awarded non appealable sentences 
and others are convicted and awarded appeahhie 
Sentences andthelstteraloneappeal theAppellate 
Court IS not entitled in that appeal to deal with 
the cases of those who have been awarded a non 
appealable sentence Atsinsow J—B 40S of 
the Code of Criminal Procedure I80S mu t bo 
read and construed subject to the limitations and 
qunlificiUions expressed in s 413 Per Jwala 
Irasah J — S 413 controls s 408 ontv in cases 
In which there is no sentence upon any convicted 
jierBon above the limit pteaenbed by s 413 so 
that if any of the persons convicted in the same 
case bss received a punishment above that limit 
tbo right of appeal giien in e 403 enables a person 
to appeal whose sentence is otherwise unappeal 
able Per Atec>so i J —The word cases 
in B 413 applies to all cases whether they be 
aummons casts warrant cases cr tnal cases 
Tbo word is used in its widest and tno t extensive 
tense to cover the tnal of all cases m respect of 
Which an accused peraon may be convicted Per 
Jwala Pbasao J — The High Court has power 
In a proper case to set aside the conviction and 
Sentence passed on an accused person who has 
not appealed vble conaidermg the case of the 
Co accused who did appeal and the High Court 
has a similar power in considenog an appeal by 
tho complainant Prr Jwala Fbasas J — fhe 
Court has no power in interpreting a lection to 
add words to the section which the Legulatore 
has omitted especially when the addition of the 
Words would cnrtiil an nndoubted and substantial 
right given by the statute in clear and unaraht 
gnons terms such as the nght of appeal given by 
s 40S of the Code It is consonant with the 
rales of construction of a statute that the inter 
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f iretation fa^ouraWc to tho right expressly eon 
erml upon a aulject ehouJil be accepted snoneted 
upon as being t?io true mtrnticn and meaning of 
the Lcgialature littKU Jju t T«»: K^^o 
tiirtEon 4 Fat L J 435 

55 4(53 415 — vJpj-rof— 5e«^eii« 

Whero certain persons vero tned by a Msginfnte 
of tho first class eon'icted of an offence under 
e 'IfUi Indhn Icnal Code and sentenced to a 
day's imprisonment and a Cno of fiftr nifiees 
Held that tho circumstancte that the accused 
vrm in fact neither sent to jail nor acfnall) 
imprisoned would not prevent their being rntillctl 
to appeal to the Pc tions Judge Eiimron r 
AtiM (1011) I L R 83 Alt 610 

s 409- 

See 8a^cnov ro rBOScetTE. 

4 Pc' L J 374 

s 410_ 

Ste Exois* I L R 41 Calc 694 

a 413 - 

Set 8 403 4 Pet L J 435 

See Arreat 1 L R 40 Calc 631 

CottcutreatucBtencts— Ttro scnienecs 

p/«i«TOonrtrus»iffjieon<«rr<«</^-~ typeaf \\ her© 
the accused vero convictcit on two aepanto 
charges and sentenced to one month e ngoraos 
impnsonntent on each of tho charges by e first 
class Magiitrnto tho sentences (o run con 
currently lUld th-it nn npjieal Uy to the 
Bessiona Court Hrris IIeuary Dev t Toi 
EitmORdOll) 15 C W N 784 

PraeUce—Sentcace— J/ agttlrott 

jiaetiny non <ppealaiile tenUntt-^Addtnj la ttnlttice 
to make tt appcalal/le—App'‘al to Sessions Judge-^ 
The Sesnone Judge to entertain lit appeal oiirf 
to decide il on merits The Magistrals tryag a 
case passed at first a non appcslalle sentenco on 
the accosed but nt tho rc<)ucst of the accused 
made an addition to tho scnteacc peseed ao as 
to make it appealable U hen the accused appealed 
to tho Sessions Judge his appeal was dismissed 
cn the ground that no appeal lav inasmuch os 
the eentence first passed by tho Jfagiatrato ooa 
not appealable and the addition to tho sentence 
could not bo made legally In revision UtlJ 
that tho Sessions Judge had coxnmitt^ ao error 
m holding that he had no jurisdiction to bear 
tho appeal for though the Magistrate bad no 
jurisdiction to alter the sentence once passed by 
bun yet for the purposes of the Sessions Judge « 
junsdiction bo tar as the appeal was concerned 
that was the very mistake which he was caTled 
upon to corroet by way of appeal When the 
appeal was heard igiiu by the Sessions Jadgo 
be struck out the addition made by the %l«.gis 
trato in the sentenoe and having done tbat 
dismissed the appeal on the ground that the 
aentenca appealed from was not appealable In 
renaioa Held that when the Alagistrate l»ad 
passed a sentence beyond one month sn appeal 
lay to the Sessions Judge under 8 413 of the 
Crimmal Procedure Code whether that seatcnee 
Was passed legally or illegally Held also that 
the Sessions Judge being onca aeaed of the app«al 
the whole appeal became open to bin Court eraa 


on merits EurESOR r Kssuatut Iiecbavd 
CWI l) I L R 35 Bom 418 

- Appeal— Concvrrail 

«n/erw aggregahtig to more than am tnorlh Ig 
a Slagutrale oj the firel does — Jl heder appeal Sue 
lor tb« puritosc of appeal concurrent ectlecees 
pasted by the trying Magistrate cn an accused 
must be taken In the sfgrrgalc The petitioner 
and other* were found guiUv by a Magistrate of 
the first class under ss 143 and SG5 read with 
8 114 PcnalCtxle and each of them was sentenced 
to ooa month a rigorous Impnaonment undet 
each of Ih* sections tho eentences to tun con 
currenUy Held that an appeal to tha 
Court of BcssIors Asovl Kmalek i TflE Ki^o 
twrEBor (1012) 1" C W N 72 

.. Appeal— One af fire 

ca-acctutd gtetn a non appealatle the athtr on 
appeafaWr eeafence — Indian /’rgw/ro/ion ^ef I"i 

0 / JtWj) s 53 — Permuttert — Crimino/ Pro 
tedure Code « d03 — Prtftatit coanc lone JJdd 
that a pereon who has tcccired a non appealable 
•cutcnco does not denve any right of appcaiHrom 
the fact that a co accused tned jointly iritb h^ 
has received ft sentence which is apjieaiabie 
Pmperor t Lai Sin/’ii I t R ZS All ZOS tm 
iS'Arapaf v Kmg Emperor JS Ovdh Cute SSo 
dissented Irons Ptg ^ Kolvhhat JlfgAoWoi 
Bom U C Rrp (Ciwn Cate*) ZS and Atvar v 
r<«lotelfwAneyy« ZJ Had L J folloaed 
Held also that aeffording to s 83 of the Indiaa 
repslmtion Act 1903 all that is rMcmd for he 
iDifiation of ft prosecution under the Act is thft 
pennissiOB of the Registratioa ofiicer This i* 
sot the same as o saneliea which word baa 
roccircd * tecbnicftl mcaamp owing Jo ® 
Chap \\ of the Code of Cnmmal rrocedure 
Iteld farther that where a conviction end seriv 
tenea ate set aside merely for want of jun diction 
this does not bar a fresh tnal on the came facta 

55 4J3 40S— /oisftnaf of stieral 

aceuted—Appealalle eenlenee on some o«ii 
appealatU senfence on othtn—fiO 
of orprof for the hlttr—S dOS of Cnminal Pro 
tedure Code no guide to the interprelaltan of $ 413 
of Cntninol Proeedure Cede B 413 of tnmmal 
1 rocedut* Code prohibit en appeal by a peiaon 

araust wham a non appdalahJe sentence haa 

been passed even though appealable 
have been passed against others jointly tnea 
with him Though for convenience ft joint tnal 
of eerersl accused persons under certain cireoia 
etftnceais allowed on conviction each acen^ed 
must bo deemed to hare been convicted m » 
Bcparate ease of his own for the proses of a 
41ft of Criminal Procedure Code The 
of a 40<l Cnminsl Procedure Code cannot Uft 
extended to s 413 of Cnroinal Prwedure Code 
PwcoT J eyioyrm Emperor r lalStng" J h i( 

Z8 All 355 not followed /’afan* Aoraion v 
Eutperor r JJad L J 243 distinguished Reg 
\ JIuhya ^caa 5 Rom BCR 
R^ T Karnhhai Ueghahheii " Rom " C 
3$ (Ct C) referred to It does not follow »s a 
matter of coujsb that because some of the 
tned along with others arencquittea on the m n 
on appeiu by them others should nccessanlv 
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tsTe the benefit of the finding ol the A)>peUAte 
Court. Citetion of the rulings of the C^ef Coart 
of Burms dusKowed \ z\KjiT*Krisirrim 
(1916) I I. n 40 Ihsd. 591 

g 41-— 

Su CnjLSOE I L. R 42 Calc 857 

^<e rCBUO pEOSECtTTOR 

I L R 41 Calc 425 
I L. R 46 Calc 544 
Sre StaTCIe 24 t 25 1 ICT C IW as | 
A'(D 2 I L. R 36 AU 168 

■ — — - ■ — Apptal /rom an 

aegvttlal—-Diitn\etion tj any &<(treen <ucA apptal 
end apptel from connefion viM regard to eonttdaa 
tion o/ (ndenre— Grneraf nU apy.liealJ€ to eumtnal 
tattt — AppttloU Court t duly to jtre due vtighi 
to drcuion of lever CoUrl An sppes) from an 
acqnitUl does not stand on a ditTereot footing 
srith regard to the consideration of eeidence to an 
appeal from a conriction bo distinction la 
dntsoi fn the Code of Cnminaf Trocedore betircen 
as appeal from an acquittal and an appeal from 
a eosTlction There are no special rules for 
degfisg with the CTidcncc in an appeal from an 
aeq^Qittal vhieb it u espre sir pronded tn the 
Code may lie on a question of fact Doe sreight 
must of course he firen to the deci ton of the 
Court below sod the reasons adraneed for that 
dscuies Only one bro*id rule can be laid down 
with regard to the coo idention of evidence m 
all ensunsl cases and that is that the innocence 
of the aecused person must be presumed end tbe 
burden lies upon tbe pro ecution of completely 
Rhuttmg that presumption If sfter the const 
deration of the whole eridenco any doubt fs feft 
by tbe Court as to the guilt of any accused person 
be u entitled to tie benefit of that doubt and tbe 
rerdict must be m his farour DEfirrY I eqai 
Femesibsakceb Btsab akd Obissa r Kattk 
EHAEI ScroH (lfil6) 20 C W N 128 

is 417 435 438— 

See Acqdittai, I L R 44 Calc 703 

ss 418 to 423— 

See a 367 I L R 39 AU 348 

I 421— 

See 8 307 I L R 36 All 490 

See ArrsiL I L R 38 Calc 307 
I L R 41 Calc 406 

Appeal— ivmntary iu 

tnusal In dealing with an appeal under a 421 
of the Code of Cnminsl Procedure 189S the 
Appellate Court should gire some reason for dis 
missing the appeal euramanly although not 
required by law to write a judgment Gcbovbat 
Behaba t> Tns Kikq Eufebob 2 Fat L 7 695 

ts 421 423— 

See Abbcal I L R 41 Calc 406 
— ss 421 233 537— Cnminaf appeal 

—presentation of to ano^ecf o/lh« Court or to 
one o/ Me J’uifffes — Appellate Side BvJei P 1 (1) 

^ Pinsionaf Court for the disposal of cnmiBof 

lusinesr poicers of to orfmil cnminaf appeali 
iflken Aimirsion Court \s sitting~fi oles to the 11 ceHy 
fiiHing l%sl—r>-arler Act (2f <t ^5 Fief Cap 194' 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898>— confi 

ss 421 233 637— conW 

»i 13 and 14 — Jotnf fnaf of two separate calendar 
easts — Offences dtsfincf — UUgaUtii not cured by t 
637 Criminal Procedure Code — ifeinaf i/ acjtiilfaf 
tcTOfii; l\hcn a case of acquittal tahen up by the 
High Court in the exeiei e of its nowers of revision 
was under the consideration of a Bench notice n as 
issued to the Public Prosecutor to appear at tbe 
farther beannp of the revision and al o to inform 
the Court whether Government intended to appeal 
against the acquittal Be appeared and handed 
in the appeals by the Govemment to the learned 
Judges who perused them and ordered notice 
foithwith On that date an Admission Court 
constituted by a single Judge was sitting Held 
that there was a valid presentation of the appeals 
The fact that a single Judge sitting in the Admis 
sion Court u entrusted with the duty of admit 
ting enminsl appeals does not deprive the Divi 
sional Court constituted for the disposal of ctizni 
nal business of the right to exercise its power of 
admitting cnminal appeals It is by reference 
to the rules made hv the High Court that tie 
respective powers of Judges sitting slcna and of 
Divisional Courts most be a ceitsined and not 
by refercDce to the notes to the Sittings List 
which are merely instructions for «he gmdaocs 
of practitioner* Lnder s 13 of the Charter Act 
rules for tbe eaereiie of the Bigh Court s appellate 
jurisdiction by one or more Judges or ^Divisional 
Coorts can be made only by lueb High Court 
the powers of the Chief Justice being only those 
conferred by s 14 to determine which Judge shall 
eit alone and which in Divisional Courts Per 
OuiFiEtii J —As regards presentation nospeciil 
method IS enjoined tn tbe Code of Cnminaf Pro 
cedure end therefore the question is one ol 
administrative conveniesce alone So long at 
there is an actual presentation to an officer of tbe 
Court such as a Dench Clerk or to one of the Judges 
Its members tbe presentation is not invabd 
Where on tbe presentation of a single complaint 
against tbe accused coutaming all the allegationt 
necessary for the establishment of two cssfs 
tbMe sUegations being ehortly that accused bad 
cheated the Bank of hladms in connection with 
certain bills of exchange and also by a false re 
prcsentetion contained in a document ss to tbe 
amount of his assets the hlsgistrate after re 
cording the prosecution evidence continuously 
without diacnmuiatuig between that srhich was 
relevant on each of the o two charges framed 
e»parate charges and also numbered them as 
digcrent calendar cases but when tbe witnesses 
came to be cross examined be lost sight of the 
necessity for keeping the two tnals separate sod 
allowed the witnesses to be cross exammed 
promiscuously in respect of both tbe charges 
Ueii that the joint trial of the two cases was 
illegal inasmuch as it contravened the provisions 
of s 233 Cnminal Procedure Code and that the 
legality could not be cured by s 537 Cnminal 
Proeeduru Code ^uhromama Ayyar v Am? 
Emperor I L P "S Mad 61 followed Where 
in an appeal preferred by the High Court against 
the acquittal of an accused sfter an illegal trial 
the Court la of opinion that tbe acquittal is wrong 
on the ments tbe aecc^ cannot be convicted 
and sentenced by tbe High Court the only courva 
open IS to order that the accused be tried a second 
time Per NAriEE J —The decuion cf the ^vj 
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DIGEST OF CASES 


{ 1383 ) 


CEIMINAL PHOCEDtJEE CODE {ACT V OF 

1898)--<on<<7 

ss 40S 413 and 459 — eonli 

pret'ilion favourable to tbo ngbl expressly cob 
icrrcd upon a auljcct should bo accept rd asa acted 
upon as being tlio true intention and raeanme of 
tho Legislators InnKD Jua r Tne Kino 
LMrrnoB 4 Fat L J 435 

fS 40S 415 — Apjfoi — Sfnitnet 

lAhcro certain pcr«on8 were tried bj a Magistrate 
of the first class crnTicttd of an cfTcnro tinder 
f 325 Indivn lenM <o<le snd «ntcRced to a 
day a imprisonment and a fine of fifiT ropers 
Ueld that tho eircumslancta that the etcosed 
t?cro in fact neither sent to jsil nor actuallr 
imprisoned would not prerent their bomg entitled 
to appeal to the ‘Sessions Judge EMptroii r 
At-iM (lt?U) 1 L R 33 AH 610 


s 4Q9— 

Ste bAVCTIOV TO PROSCCtTC 

4 Fa’ L J 374 

s 410- 

Stt Fxcise I L R 41 Calc 094 

8 413 - 

£re 8 403 4 Fat t. J 435 

Ste ArrEAt t L R 40 Calc C31 

— Coacunent senteacts— T’teo ttnteHeet 

e/ene monrt nis niBj cenevrrenift/— Appeal \A her® 
the ftccusnl ucro cociMCled on two sefwirate 
ebargea and sentenced to one month s ngoroos 
iinpnionmcnt on cieh of tho charges by o first 
class Magistrate tho sentences to run coo 
earrcntly Held that an apj cal Isy to tb® 
SessiODs Court Orpcf Deuahy De\ t Toe 
EK psnoR (1011) 15 C W «• “34 

PractJce — Sentence— if o^»a/rate 

pasting nan appealable tenlenee—Addmy lo etnlence 
to make ii appealable — Appeal to Set tone Ju^ge-— 
ffAe Sesitona Judge to entertain the appeal and 
io dead* «< on ments Tho Slagistrate trying a 
case passed at first a non appealable seatrseo on 
the aecnaed but nt the request of the accused 
made an addition to the sentence passed -so «« 
to make it appealable W hcQ tbe accused appealed 
to the Sessions Judge his appeal was disoiisscd 
on tho ground that oo appeal lav inasmuch as 
the seateacfi first passed by tho filagistrate was 
cot appealablo ana the addition to tb« ecittcnce 
could not bo made legally In rcrwion Held 
that tho SesBicns Judge bad committed an rttor 
ta holding that he had no jonsdietioD to bear 
tho appeal for though the ^fagistralo ha.d no 
)«n3diction to alter the sentence once passed by 
him yet for tbe purposes of the Sessions Jud«« a 
jurisdiction so far as tho appeal was eoncemed 
that wsa the very mistake which he was called 
■upon to correct by way of appeal ATben the 
appeal ■was beard agun by the Sessions <Tndgo 
he struck out the addition made by the Magis 
trate in the tentence and having done that 
dismissed the appeal on tlie ground that the 
sentence appealed from was not appealable In 
revision Held that when the AUgistrato had 

C BSed a sentence beyond one nonlo an appeal 
y to the Sessions Judge under s 413 of the 
Criminal Procedure Code whether that aeateoce 
was passed legally or illegally HeTd also that 
the Sessions Judge being once seised of the appeal 
the whole appeal became open to his Court eveit 


CKIMINAL FBOCEDOEE CODE (ACI V OE 
1898)— <OHfif 


on ments 
( 1011 ) 


. 413 — eanid 

FiirEBOB r KesuATUb Vitcnisn 
I L R 35 Bom 418 

Appeal— Conenmrtt 


stnitTcet aggregating to mofc lAon one north bg 
a ifagutraie oj (he fret Josi— H hether apptol firr 
For the purpose oi apical coneurKRt BffltcrcM 
passed It llio trying Magistrate cn an accused 
must be token In tho oggregate Tbe petitioner 
and olhen were found guilty by » Msgutrwte ot 
the Cret class under as 143 and SCj read wi^ 
s 114 renalCode and each of them was sentcncea 
to ono months rigorous impnsonment under 
each of tbe sections tho sentences to run eoa 
currenth HtlJ that an appeal lav to tM 
Court of Sessions ABDtrt, Khai-ek * The 
E iirmor {U)!2) 1“ C W H - 

Appeal— One of tiro 


to^eeuJed ui«n a non-cppealalle the 
appealable tenUnct-Iniion Pegitlrahon ‘ 

e>r iOOS) • ti— Ferwimon — Criminof no 
eeinie Code t m—Tttnvu* conw i«w ««« 
that B person who has tcceircd ft t«»n 
•entcnce does not denro any nght of 
tho fact that a eo seeosed tned jointly with h‘ra 
has receircd o 

Smperor r lal Stngfi I t age 

Sheopat T K>ng Emperor 

disee^ed from Teg r 

Bm n C rtf (Cntytt (!««') ARtl 

rtnlataknihrat/ya II m ff (lie Ionian 

IMi elee (let eecortoi: 10 « SJo' 

resuKation Atl 1008 .11 S 

initiation offiee'J'‘Tb» » 


initiation of a prosecution uuwa* — . 

permission of the wofd hss 

not tbe same ss a eanetieo wluct woru fl« 
receircd « technies! meaning 
Chaw \\ of tho Cods of Cnmiaai iweeaara 
Sirf further that ""d,et,oB 

tcnco are set ftSido iame St “ 

this does not bar ft fresh tnal c« the same 
EMMraoE r Husaht Khak ^ gg egg 


— gs 413 . 

/edu^Code no g^^it to the 

Sit s»u 

of several occused persons ““*/ '**! v 
ataueesis allowed on “"“ted raft 

must be deemed to I*®'®, of 

separate case of his own for tb ^—7 anglogy 
41S of Criminal Pioeedure Code The auaio|y 
of B 403 Cnmma} 1 roccdurc Cede can 
extended to e 4iP of Cnmmal J L R 

PjOOOT / e'iie'KinEmptrDT'r^lS / y 

SS All SOS not followed Palant Aware 
Emperor r SJod L J i 

T J/«f»yaAaRa SBom di C F „ 

Peg V ^KahMoi JlcghaUcii " 

35 {Cr C ) referred to It does not 
matter of couiae that because " „f s 

tned along w ith others are necesssnJv 

cn appeal by them others should necesssni 


4 QS— Joint (fieif of eextral 
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DIGEST or CASES 


{ 1300 ) 


CRnnKAL PROCEDUBE CODE (ACT V OF 

189S)— eonfrf 

SS 413. 40S— fonfi 

fc&Tc the benefit of the finding of the AppelUte 
Court. Citation of the rutinga of the Chief Conrt 
of BanuB dmllowed ^ zx^aTBEetainAm Ite 
(tClC) I L R 40 Uftd. 691 

8 41"— 

S<t COAZOZ I L. R 42 C»Jc 957 

Ett FCBUO PBOSECTTOB 

1. li. R 41 Ca!c 425 
I L R 46 Calc 644 
S<e STiTcre 24 4 25 Vicr C 104 ss 1 
avD 2 I L R SS All 168 

— ■ Apptal from on 

DutineftoR t/a*i^ hrdreen tueh apptat 
and apptal from contnetion trilh rr^arif fa <an«i<f<ra 
fion 0/ mirnee— General rvle apfliealle loenmtfial 
cattt—Apptffefe Court i dufy fo ^iie due tettgh 
to deeitton e>f lever Cetert An appeal from <o 
acquittal does not stand on a diflerect footing 
iritb regard to the consideration of sTidenee to an 
appeal from a conviction l«o diatmction la 
drawn in the Code of Cnminal Procedura between 
an appeal from an acqnittal and an appeal from 
a conviction There are no special rules for 
dealing with the evidence lo an appeal from an 
acqnittal which it is ezpre siv provided in the 
Code may lie on a question of fact Dee weight 
most of conrto be given to the deci-ion of the 
Court below and the reasons advanced for that 
decuion Only one broad rote can he laid down 
with regard to tho eonsidemtion of evidence in 
all cnminal cases and that is that the innocence 
of the accused pction must be presumed and the 
burden lies upon the prosecution of completely 
rebutting that presumptiou If alter the const 
deration of the whole evidenco any doubt is felt 
by the Court as to the guilt of any accused peison 
he IS entitled to the benefit of that donht and tho 
verdict most in his favour Detctt Leobl 
rEMEMBBASCO BtTUB ASD OBISSA V MaTUK 
DHABI ScrOB (1<115) 20 C W N 128 

8S 417 435 438— 

See AcqriTTAt. I D R 44 Calc 703 

ss 418 to 423— 

Ett s 367 I L R 39 All 348 

8 421— 

Ett s 307 I L R 39 AH 496 

Ett Apfeal I D R 33 Calc 307 
I L R 41 Calc 406 

Appeal— svmtnary du 

miMol In dealing with an appeal under s 421 
of the Code of Cnminal Procedure 1898 the 
Appellate Court should give some reason for dis 
miseing the appeal summanly although not 
required by law to wnte a judgment GuBUBnAi 
Beqaba V Thb Eiko Eupebob 2 Fat L J 695 

ss 421 423— 

Ett Amu. I L R 41 Calc 406 

ss 421 233 537 — Crtmtnal appeal 

—pruentatim of la anoffietrofihe Court orto 
one of theJudsts — Appellate Side Tvlet It 1 (1) 

(y) Duvsional Courf for the dtepoeal of tr\m\nal 

Ivnnesi powers of to admit cnminal appeaU 
when Admifiion Court is tilting — \ef«fafA< He Hy 
i»«f— Ct-irfer Aef (2i d. ^5 Ticl Cap lOi 


CRIMINAL PROCEDURE CODE (ACT V OF 

1898)— eonfd 

ss 421,233 537— conW 

Si 13 and 14 — Jotnf trial of two separate calendar 
cases— Oyfenees dielinct—lllegahlv not cured by s 
S37 Criminal Procedure Cede — Retrial tf oeqviUal 
VTong IV hen a case of acqnittal taken up by the 
High Court in the exercise of its powers of revision 
was under the consideration of a Bench notice was 
IS ucd to the Public Prosecutor to appear at the 
farther heannp of the revision and al o to inform 
the Court whether Government intended to appeal 
against the acquittal He appeared and handed 
in the appeals by the Government to the learned 
Judges who perused them and ordered notice 
foithwith On that date an Admission Couit 
constituted hy a single Jndgo was sitting Held 
that there waa a valid presentation of the appeals 
The fact that a single Judge sitting in the Admis 
aion Conrt is entrusted with the dutv of admit 
tmg cnminsl appeals does not depnve the Divi 
sions! Court constituted for the disposal of crimi 
nal business of the nght to exercise its power of 
admitting cnmmal appeals It is by reference 
to the rules made by the High Court that the 
respective powers of Judges sitting alone sed of 
Divisional Courts must be ssceitamed end not 
by reference to the notes to the Sittings List 
which ate merely instructions lot ehe guidancs 
of practitioners Under s 13 of the Cbaiter Act 
rales for the eserti e of the High Court s appellate 
jnrisdiction by one or more Judges or by Divisions | 
Courts can he made only hy such Ugh Court 
th« powers of the Chief Justice being only tho e 
conferred by s 14 to determme which Judge shall 
sit alone and which m Divisional Courts. Per 
Olhbield J —As regards presentation so speciil 
method la enjoined in the Code of Criminal Fro 
cedure and therefore the queetion is one of 
administrative eonvenienee alone So long at 
there is an actual pre entation to an officer of the 
Court such as a Bench Clerk or to one of the Judges 
its members the presentation is not invabd 
Where on the presentation of a single complsmt 
agamst the accused contamiag all the allcgationt 
necessary for the establishment of two cases 
those allegations hemg ahortly that accused had 
cheated the Bank of filadras in connection with 
Certam bills of exchange and also by a false re 
pceaentation contained in a document aa to the 
amount of his assets the Magistrate after re 
cording the prosecution evidence continnously 
without discnminating between that which was 
relevant on each of these two charges framed 
eeparate charges and also numbered them as 
different calendar cates but when the witnesses 
came to be cross examined ho lost aight of the 
necessity for keeping the two tnals separate and 
allowed the witnesses to be cross examined 
promiscuously in respect of both the charges 
that the joint tnal of the two cases was 
illegal inasmuch as it contravened the provisions 
of a 233 Cnmmal Procedure Code and (bat the 
legality could not be cured by a 637 Cnminal 
Pmedure Code ffubfamama Ayyar v Amy 
Rmptror I L P 25 Had 61 followed Where 
in an appeal preferred by the High Court againat 
the acquittal of an accused after an illegal tnal 
the Conrt is of opinion that the acquittal is wrong 
on the ments the secured cannot be convicted 
and sentenced by the High Coort the only courts 
open IS to order that thescensed b« tried a aecond 
Ume Per Naeieb J — The deci_ion of the ^vj / 
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CRIMINAL PROCEDURE CODE {ACT V OF 

ISSSlwonfi 

-ss 421,230 637-<on^y 

CqodcI! in $«l«r(jmon>a lyyar v Fm^rwr 
I I n 25 Had Ct tlots not conijwl ta« toon 
to boU that m no cnjo can » miiiom<lcf of chan,*** 
or ft failate to try cbatgc* 
jrrcffulantr »t*tUta tbo meaning of » w37 Cnmlnal 
Pro°t<Jore Co(!« Tac Puauo PuMicCToa > 
K*t>iW Kora (tOlfi) 1 L. R 35 Mnfl 6-7 


S 422— 

See IrrEAb 

I L. R 41 Calc 

408 

M 422 423 

— 


See e 439 

S L R 35 Mad 

m 

a 423- 



Set a 237 

I L R 33 SItl 

CJt 

Sfe 8 250 

X L R 38 tl&d 1031 

Set S 403 

1 L R 35 AU 4 

See a 421 

1 L R 35 Mai 

527 

See Acre lb 

X L R 52 etc 

1T1 

I L R 4 n>|v 

y18 

See \?tEi.t/47i! Cocnr 

283 


! L R 33 Calc 

See \89CSSQR3 

R 40 Calc 

183 

S« CBiJrjVfti. Tewtaas 

1143 


1 L R 43 C4lc 

See Dwont 

I L R 41 Calc 

350 

See Derosmery 

L L B 45 Calc 

S95 

Sre E>ip£7CS Act ^ BJ7 

483 


14 C W N 

Sit 5v&x. taut fi¥ 



X L R 48 Calc 

835 

See Rmtivo 

X L E 39 Calc 

898 

See TaaDivo wira tn® Evehv 



3 L P 42 CjIc 1034 
— Po»c«f o/ 


^ppflldle (7i?art lo offer yiiMfinj ej acqu^llat *n<o c«< 
ojcoftvtelton AnAppellateConrtcan under* 423 
oi the CnmiosJ Procodnre Code »a ftfl appeal from 
a coRTJotiofl alter th# finding of the lower Court 
and Sad the appellant gniUy of an offence of vf Inch 
the lower Court has derlioed to coaewt Ima 
Q'attn Emprua t /obonulfa I L R S3 Cote 
$15 followed EaPKR3a« biKOAS {19111 

I L R 34 AU 115 

- — — Stntenee — Ahf»ofw>» 

£>/ stnttnct Khft&er amovnUrtg to an en%n»c€m ni 

ervot AMaeistraeaoaaconcjctJOanadcra 379 

of the Indian Penal Code fenlenced the accused 
to one month s rigorous wopnsoainent and » fine 
of p9 5 each and in case of ft default in payment of 
the fine to one weeks farther itaprisonment The 
Cjstrjct Magistrate on appeal by the aoeosed 
ftlteied the eeatence to one ol three day# impnaon 
meat -lud ft fine of Pa lf)0 and in defanit of pay 
m nt of fine to » further imprisonment of one 
month Seid that m the absence of any eyiOence 
that the aocused were unable to pay the fitte o* 
regarded the sentence passed on appeal as mow 
eeyere than the Drigmal sentence rt could not bo 
said that the sentence had been enhanced vueen 
£rinpf«» y OAajun JogmMih 1 L R S3 Son 
d39 miSalthatxiUalaitatiifv Emperor I X Jt 
35 dfad i03 doubted Faihai Roja r K^troie 


CKIMlSiVt PROCEDtJEE COCE (ACT 7 OP 

lS9i)-^onld 

— — * 423 — eonid 

Ptrahad DuH I L Ji 27 Citlc 175 approred 

Ewrrnoa t Mratn Cuv'sB (19H) 

1 L R 35 All 4S5 

■ - Uonoraf^ itajtriralei 

^uljtr lit of B nch styn'if h one snmi t onl;f-~ 
App at-^rder refurntny judym^ni to tt 
ly rt OtAer tn mier of th BeneA had A ard 
fJke C'lt' S. District Magistrate no an appeal 
tram tlio decision of a Bench of Ilonorarf 'Ugw 
Kates fotinil that although Iho case had appa 
lotitly been heard by » Beach of two ^lagiatfnKs 
tbo jadgment wa* aigned by only one memwr 
of fhfl Beach anl acconlingly rctaraed the judg 
went io bo ftigto-d by the other Magistrate who 
had heard the case lUH that lh« 
wft» In no wav opjiosvd to i 4 3 of the Cod® 
Cnrafnal Pro^dure FMeettOR c Gopil Da 9 
(B»8) I L B 4i AU 217 

AHeraiton of jirvimy 

unJtr—l'oial Code {Aet Vtl «/ 13^9) » 3'5— 
Conne/ion vnitr mtj be aHered to oonw ion 

unifrra lit AppeRale Court poiecr of Uftocr* 

423 (b) (2) Cfi-ttinal 1 roceduro Code the 'PP^^ 
Into Cowl maj ftllct the Cndmg 
Bcntcneo and there ««<’«»?« 3 ecw 

finding which m\f bo aUered to « ®p® 

SiSiSo)''""'* I I. « ’‘“‘X 

— Poatr of dPpeww 

Court io alter of ^75^^) « 

toatifbon— f’r ><tt Cw (Aei ^ ^ I 

•'"Uledura AppeU^^^^ 

tmn tukjt <ra . “7'”” 

OQO of tho common --ttMcd to alter the conyifl 
l“ <>>» 

p Pat t y 563 

__ « d^a anff 425-^''*'' ''""‘"f 
ronwfwn o4 crdcr.nff 

the ea*e tnU aidxUonol /{■**«« uyoUiy 

Oft both onysHOl and ^n«'ted tho 

of bub Diwsional jodian Peus-l 

pet.tuwe« of offences ««^^s‘itio7s Judge on 
Code « 147 and 14b Tw , evidence 

appeal sent the taac back f r ifasjstrate 
to V recorded with ft <**«^*'?? *^ ^aeneVSV 
to record e. fw-sh. ^cision on the ® , jj- i„S 

recorded and Oh the additional 
order the Seeswas Judge the pomt 

and scateaee and ordered ft abould nay* 

*t which the additional ^^'S^Snden^ 
been taken After talcing , ,v. peiitiunera 
thn Mftgiatrnte ag*™ 'f th^kasions 
who Bgam appealed^ ? VS tad been 
Jadge wbo beard the first appe^i ca« 
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CRISQNAL PROCEDURE CODE (ACT V OP 

1893)-<or.if 

ss 423 and 42S— 

M cecdod bv unothcr U the reoiicst ol both 
p4rti'**the \ppollato Court disrogftrued the »ddi 
tiona' evidenee and decided the ease on the unpD'il 
evidence He upheld the conTictiona Utld 
j><rCnAirira C J that even if the 6rst Sessions 
Jud'o s order was not mertly irregular but illegal 
it was not necosarv for the Hit,h Court to order 
a new trial hv the Maeistrate Ordinanljr the 
proper course noutd have been to set aside all the 
procccdincs subsequent to tbe slleged illegal 
order snd to require the Sessions Judge to record 
a fresh judgment on the oiidence oncwally rc 
corded or send the case to another Scs ions Judge 
lor that purpose But as both aides had asLed 
the Sessions Jud^e to disregard the additional 
evidence and as tbe Sessions Judge bad alrcadv 
re^'orded hia finding on the ongmal evidence 
it was luutecessarr to return the ease to tiira in 
onler that he muht record a fresh judgment 
Htld prr JivahA IfiasiD J that tbe Sessions 
Judre a order setting aside the convictions and 
entences ordering a retnal of the accused and 
directing the Hagistrate totake additional evidenco 
was wholly illegal Utld further however that 
under the eircumstanees of the cate the accused 
Lad not been prejudiced OiJA'va'eD TuaKClt t 
Ktva Eupebos X Fat L 7 99 

as 443 

Stt s 403 I L. R 36 AH 4 

Set JpBisDicriot or Htan Cocrt 

1 L. R 38 Calc 786 
. ■■ Ui^h Court powte of 

to aUtr finding ef oe^uittof into coRtirtion and 
tnhantti nltn{uinIlttnton.^tnalCodt{A tXLV 
^WO) * 300 erpfdtnrd S 433 cl (6) Cnminal 
Procedure Code ISQS gives Mwet to the High 
Court when hearing an appeal against a convic 
tion to alter the finding and e 430 gives power 
to enhance the sentence to as to make it appro 
-priate to the altered finding S 439 sub a (4) 
which enacts that nothing in this section shall 
be deemed to authorise a High Court to convert 
a finding ol acquittal Into one of convictioa 
tau t bo construed as referring to cases where 
rthe trial has ended in a complete acguittsl any 
other construction would be inconsistent witb 
the power to alter the finding given to tbo 
Court as a Court of Revision by virtue of Its power 
to eseteiso the power conferred on a Court of 
Appeal by s 423 cl (6) In this view the High 
Court having in revision altered a finding of 
noting into one of murder enhanced tbe sentences 
-from five years rigorous impnsonment to trans 
portation for hfe In the course of a not tbe 
accused attacked and killed a man with, dangerous 
weapons Utld that the acts of the accused 
having caused the death of the man and there 
being nothing to suggest that they were not 
-eufficient to cause death as their ordinary and 
natural rcauU in tbe absence of proof of cirenm 
stances sufficient to give tbe accused the benefit 
of any of the exceptions to s 300 of the lenal 
Code they must be taken to have intended to 
kill the matt and are guilty of murder Bau 
Reddi Be 1 L R 37 Mad. 119 

— ss 424 — 

Stt 8 3C7 21 C W N 550 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898) — confd 

. ■ g 424 — conW 

See JcDOME'fT OF ArPEt-LATE Court 

I L E 37 Calc 194 
See Peactice 1 L R 40 Calc 3"6 

ss 424 judgment 

what should be The petitioners were convicted 
all under ss 147 and 342 Indian Penal Code 
and some also under s SSi and some under s 458 
Indian Penal Code the convictions were afSimed 
in appeal by the Se sions Judge Held that 
there ought to be sufficient materials in the appel 
late judgment itself to enable the High Court to 
form a conclusion as to the propriety of the 
conviction of each of the accused having regard 
to the various offences with which he was charged 
and to enable it to come to a conclusion as to tbe 
correctness of the sentence which has been passed 
upon eseh of the accused having regard to the 
nature of the offence with which each of the 
accused was charged The High Court directed 
a re hearing of the appeal by the same Sessions 
Jndge AmvDRA RAJBr2.sni c Kjno Emperor 
(1916) 20 C W N 1296 


s 428— 

See s IDO I L 
See a 4"3 

See Evioercs Act s ! 

I L 


R 42 Mai S85 
1 Pat L J 99 
II 

R 38 Mad 457 


— — Be trial poicer of 
fliyh Court to order after oWainmj additional 
endewe — t7oternmenf of India Jet (u and 8 Geo 
F e 61) e 107— Witnesses duly of Court to teevre 
attendance o/— Pefifiona fled by wrtiee duty of 
Court to poet order on Tbe High Court has power 
to direct the Sessions Judge to t« heat an appeal 
after obtaining additional evidence It is the 
duty of the Court when processes have once been 
Issued for tbe attendance of witnesses to exhaust 
all the powers allowed by law to enforce their 
attendance unless the partv citing such witnesses 
can W shown to have been guilty of wilful ob true 
ti&n and delay here the accused repeatedly 
requested that certain persons should be sum 
moned as witnesses and the Court twico i sued 
process without securing their attendance Held 
that tbo fact that the accused had faded to depoait 
the travciliag and diet expenses of the witnesses 
did not excuse the Court irom its duty to secure 
their attendance as the accused bad never been 
requested to deposit the sum necc saty for the 
expenses Mahomed ZAMinmni't r Kino 
Euferob 3 Fat L J 632 


s 429— 

See PBESTisa Press 

I L. R 38 Calc 202 

■ ss 429 439— 

Set Sasctiov for Prosecctiov (18) 

1 L. B 39 Mad 750 
' . s AZ2— Beftrenee under— -Indian EUe 

tnetly Act {IX of 1910) t 33 teopt of— Enry 
person tntaning of The words every person 
in a 33 of tbe Indian Eleetncitv Act is not con 
fined to persons licensed under Parts H snd 111 
of the Act 8 33 of tbe Act is not confined to 
CB ea in which the accident setnsUy results in 
personal Injury but also extends to cates 
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PROCEDURE CODE (ACT V OF CRIMIKAL PROCEDBBE CODE (ACT V OF 

lo88)-~confa 1898) 

- — — ss 430 258-Oytftr of Qcquuiat 4«t ss 439 617,520— fon« 

aside b</ jitffh Court >» c» wstrth an tlta t , 

o;);>?ico«i07i f>/ comnlajnoJiJ Whm l\w> ttsine i actimUwl Alter hia acqmttal 

Jlogntrato m lu3 judgment U -alnch ho acflwtlcS \ho petitioner applied to the 

tlio accu cd while great atma on aU ton !2i of the pro 

eufcrationa that impht alTect the credibihtj tit Staevstrat® held that he 

the w.tnes3ci for tho pro«cut.on omilt^ to rcriseba^crioua order m the ^ 

consider what might bo idrancc.l in their favour ri -n J ^>.&i f 

ami also failed to appreciate tho corroboratieo obtained a Rule i/ef,? that the 

tafuQ of an important mtnfsa for tho proseco 

lion Ibo Uigh Court on tho applicatioit of |ho ““ TJ ?i * V“® 

frfc* j'i, I' »” sSe.it “c„^^a:iT5h' « 


the merits and directed a re trial by a non Magi 
tratc Siiii^t Baou t Raijui Sisou (1914) 


• 83 439 422 423— Order of acquutal 


RTvnir rtnij\ ® Proccdoro Code but tho order refusing to rense 
* u (iUH) ortlor was an order under e Bl" Cnwunal 

18 C W N 1244 Rroccdure Code and the High Court had junsdic 
., » *0 resise it under s B20 as also under a 139 

-omtr of ttcquutal Cnmihal Procedure Code Tho intention of tho 


r'ermoa pennon lo 1ac11.3a1.onr. vy ;>r,tare Leputiture m cl (3) of 8 6l7 is that an order 
^artie#-i oi«r 0/ /f.gh Court to ,» er/er^/ater , gjy be camM into effect 

/erenee »a tchat eaiee-Servict 0/ notice 0 / appeal ^atlv becomes final either bv there being 

on IJistnet j;a3M(rofe-0«.«.oa 0/ entice tffect no anpeaf nithin the presenbed penod or by 
oj—lrreauiariiy Tho JviRh Court has power order br a Court of final jurisdiction 

to mteriero in roMsion against an otdee of acquittal tjjo accused w acquitted of theft ot 

on tho appljcatjon of private parties but mil imfgiay^ tjia proper order to male is to direct 

do 80 onlj when it coasideTs that mterferenco that the properts found m the possession of the 

IS urgently dcraandiA in the vntereat o( public accused should be restored to him The com 

justice The High Court will not intcnew with piamanl id that case could go to the Cirjl Court 

nn order oI aequitthl where the question i« 000 gj, a ^uit and secure an injunction That in 

as to tho appreciation of oTidence or wlicro tbero (ha citcuinstancee 0/ the case the absence of a 

js no patent error br defect m tho order which ptuver br the petitioner as to the restoration 


grave injustice Here oroission 


to serre notice of appeal on the District ITagis jjjg), fourt nss no bar to liis jetting relief 

(rate under ss 422 and 423 of tho Code of Criminal m this Rule Kedsk Biswas t JUts'uuv NaTr 
P rocedure is only an irregularity and wiU not jliraa (1911) 18 G W Jf Wff 


ot the properties in his previous application to 
the HicJj Court nss no bar to his jetting relief 


render the proceedings ab imHo rovd ttu^ _ j ^ 435 562— Retision—Powers qf 

aa^AMRAtAU i Sour Sbrsat {I9l>) jf Inasmuch as action taken under 

I L R S9 Mad 805 ^ of Criminal Rtueedure takea 

avn t>. ti,. y - the place cl 4 sentence on an accu ed person 

88 439 470— i?<vis«<i'v— /iifijwicrjon Hieh Court cannot in revision substitute- 

D,,l,tcl Jlmtlrali ...Ijoi 6« o Ooftew o«..o o. „ ,„p„sonm.nt EiifMOI . 

o Cm’-I 0/ JiHtnat Tho ?' Cnisni: fwU] I 1 R 37 All 31 

decidias a Revi^nuO appeal came to the condu ' ' 

fiion that a receipt filed in the case was not gcnuioe 53 99/ 909 agu— 

He took no action at the time as a Court of See Jour tbial yv 

Revenue but subaequently acting »s Pistnct 1 L E 3.? Calc 467 

ifaeistrato ho hefd an inquiry into ibA matter — -» $ 451— 

of the receipt and sent the per on whom he See s 43S 25 0 W K 609 

thought to be concerned with the making ol the si-J—Juron,/,.! Rniiti 

receipt to a subordinate ilagistrate for tnal ^ » 8S 4B2 (3) 37 P , 

HeM^thafc the High Court had junsdiction to jro f/fl* 

fateefere m revision and that the Order passed that t^ provisions o s 462 W o! the 


for an order under that section a definite sentence 
of whippioK or imprisoaroent Ejirsno® » 
CBASrtE (1914) I 1 R 37 AR 31 

53 447 454 533— 

See JvRT TBiAo yv 

I t B a? Calc 467 

$ 451— 

See s 435 25 0 W K 609 

BS 462 (3) 637 — Acropeaii Sniuft 


Ram Sawai (IQlt) 


t D B 40 Aff 144 


’83 439 517 520 — ReUarafic'i of rnoi *•» — - - » 

ahlt properly— Charge of theft— -JHaUhana rey>»Ier 7 C Ir \ ISS referred to Empekw i BraO 
order passed tn ma\\ng oier properly to oom ^Oxet (l9ll) I L B B3 Ail 3oO 

pla K'znt — AegittUal by Iltgh l.ourl— SHfcs^iirvt — . — -.- ^ 4g4 455 Intowtj — Inqiixty into 

order of J/ajisfrafe refusing to rewse order ta present «iwo«ndHese 0 / w««d 0 / per«o« 
STallhan'i regtsitr—Revtsion by Ijigk Cotri pteceitf «»s trtol on the tubstaveH-e charge Where 

Cortain properties alli^ed to be Btokn, properties there u any reason for supposing that an accused 

were found m the bouse ot the petitioner who person mar be of Unsound mind and coasequentir 

was tned and convicted of Weft The*e pro mcapablo of mikins his defence it is itnpera 

pirties were in the custody of th» Court and after tivcly necessary that this que t,on should be 

the judgment ot the Sessions Judge aBtrrxmtg laqcaeed into or tried under the provisions of 

tho conviction, of the petitioner the trying hlagia a 464 or a 465 of the Code oi Cnnunal Procedure 

^ MsJJJwaa regegtee before tfte Court proceeds to inquirt lato or fry the 

to the eSect that the properties should be made mb ttotiyo charce aeainat tho accused J/i ham 
^ «««* Bu»a,n V F,»p Emperor 16 Oudh Casc» 

the Afl referred to Emperor r Jhabbh 

ne rtigfi Court against the conviction and sen I E R 42 All 13T 


J9 no clioosiflg of the ju/y by Jot as provided lot 
by the section the result is that the whole trial 
w vitiat«i SrojenJro La! v Sing Emp’ror 
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CRlMDiAL PROCEDUEE CODE {Ml V OF 

I89S)— <•«•»/</ 

8 4G5— 

Set 9 14 S Fat L 7 8dl 

- — — — 8 4”T. — Icquiital of (nm not lAimlie 
—Coirt frtn order hts cttltnlton i« jait — Fvrlher 
order* to fce jvis edlj Gowrnmtnt \\\\cn&wnu 
ml lunatic is acquutctl under the provisions of 
i 4'’0 of the Criminal Procedure Codt tlie Court 
can order und re 471 of the Code that the aeeu ed 
Ik* detained in cu toJv m the jail »here he then 
ft ontil the further orders of Government and 
that the ca 0 he reforted to Covtmnieiil for 
further ordm Ejiprnon c *'OM\a Hiris (1916) 
I L R 43 Bom 134 


See s 4 
See s 12 

See 9 19o 
s •'02 
See a 430 


1 L R 33 All 33 
I L R 39 Cate 1041 
I L R 32 AU 30 
I L R 40 Calc 360 
18 C W N 93 
I L. R 40 AU 144 


See AppBAiSEMENTa 

Z 1 R 48 Calc 2088 


See CcPTtoBtBr 

I L R 36 Mad 72 
8e« CotwcToB 1 L R 40 Calc 46® 

SeeCojiTLAivt I L R 40 Calc 444 

?ee ConiT I L R 37 Calc 642 


See CniaiiNAL PnocEotRE Code l‘'> 
5 Pat L 7 S8 


See Faue informstion 

I L R 43 Calc l"^ 


Site JcDicuL Procecorvo 

14 C \7 K 709 
See Leoal PaacTitioMERs Act • 14 

15 C W N 269 
See JIadbas Eststcs Lano Act I or 

IJWS; ss Ifl7 

See Pebjcby I D R 43 Calc 542 

I L R 42 Calc 240 
1 L R 39 Mad 414 
See Maqistrate powssor 

I L R 37 Calc 72 
8ee SIaoistrate JuniSDicxfoi^ or 

I L R 39 Calc 1041 
See SA^CTlov roR PsosEccTio'e 

I L R 41 Cate 446 
I L R 43 Calc 1152 

Court meaning of — Offence 

brovjhl tender Ike notice of the Court tnlfetovrte . 
of a } Jieial proceeding — ProceeJir^ eneti/uted 
by one iliineif for reeietu ce to allaci ment of mote 
aWe> >» ex cuiion — Irelimi ary iitqvirj and Jittol 
order by eiccefsor — Leyalily of ororr — JuJicmt 

proceed nq — free fion proeetdinyt Tho word 

Court in e 470 of the Criminal ProcedaTe 
Cod® Mitlvides tho succo sot ol the Ondge hifoiu 
whom the alleped offenco was committM or to 
whose notice the eonimiision of it was brought 
in tho course of a j idicial proceeding Wheiu 
therefore the judgment creditor brought to tho 
notice of the Min it on tlio 83rd December lOOS 
the fact of re uUnce to the attachment of mov 


CRIMINAL PROCEDURE CODE (ACT V OF 
ISSS^contd 
— - ' ■ ■ s 476-^on(d 

abka in esecution of hia decree and the Man if 
called upon the oppo ite to show cauio 

but hij successor after holding a prelimmarv 
luquirj' under 8 4<G of the Code ortfeted their 
prosecution on Cth Octoter 1{)09 fo oBencca 
under e 1S3 16b and Sad of the Penal Code 
Held that the order uas not without juri die 
tion Action under s 47G should as far as po 
Bible ho prompt and expeditious and not Undulr 
protcActeil The definition of a judicial pro 
ceediog in s 4 (w) of the Criminal Procedure 
Code H not crhaustire It ineludes an eseciif on 
proceeding and tho rtsistnnc# to the attach 
ment o! movables » when reported or com 
plainel of to tho Court an offence brought under 
Its notice m the cour o of a judienl proceeding 
within the meaning of s 47G of the Code Duia 
Dun ( Esadatltlaii Maluk (lOlO) 

I L R 37 Calc 642 
14 C W N 799 
- — — Cottrl — Ciiil Procedure Coife 190S 
a 33 j — S etiiios — /nerpeiiency o/ order no grotnd 
for reettion on cuii side The word Court 
in a 47b of (lie Code of Criminal Procedure includes 
the successor of tlic Jodge before whom the alleged 
offence was corotmtted Baladur r Sradafulhjft 
VoHicI ! L li 37 Cal 64'* followed IVTiether 
a particular order is expedient or not it not a 
ground on which the Iiigh Court can interfere 
in revisjoo under s 115 of the Cml Procedure 
Code in tit mailer of Me Pelilton of Nawac< 
Smoii (191®) I R R 34 AU SOS 

7udioial proceeding — Bra gff 

under Me rdice of l^e Cowrl — Decree on on ntr ird 
— Jvrisficiion Held that the words broaght 

under its notice in a 4*6 of the Cnminal J’ro 
cedure Code are wide enough to cover en offence 
which mav have been committed m another 
forum and en some previous occasion Held 
a] o that a pro ceding in which a Court is asked 
to pa 8 a decree in accordance with an award 
made with reference to « pending suit Carnot 
be said to be other than a judicial proceeding 
within the meaning o! (he eame section Ciriror 
Prasad x h\ny Emperor 6 d L J 39-. Vmrao 
Singh V Uardeo I L P AH 418 and Ponle 
Dilari lal \ Polhe Ram I I P 23 Ml 4S 
referted to EMrERon i Kamta Prasad (1011) 

I L R 33 AU 39C 
Witness producing forged receipt — 

Proseeitioi ordered by suecetsor of Iryxng 
iciMo»t prcfiBiinoTy erqnyry-— Legality The power 
to direct prosecution under a 4.6 f>imicai 
PiOceduTO Code n confemd orv the Court and not 
on the individual judicial officer who fills tl e judi 
eial office at the time of the original trial A 
succe xot of tho officer before whom the onpnal 
trial took place is not bound to hold an indepcnd 
eat investigation before making an order iihi cr 
8 4 6 Cnromal Procedure Code Ttie holjmg 
of a preliminarv inquirv in a proceeding under 
8 4“6 Cnminal Procedure Code is d^«cretlonar^ 
and a person against whom an Order lor pro ecu 
lion fast been pas'ed wulhout- such sn enqnirr 
cannot complain unless Im has been prejuicciJ 
by the omission S)ail% Bahadur x trod ttVa 
14 C ir ^ 790 e^lamed and followed Drs?* 
■^ARAYA^ BEEA r BEFTf BEKAEt lllTTra (1911) 

25 C W K C9l 
3 8 
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CRIMINAL PR0C5EDURE CODE (ACT v' OF 
1898)-^on«iI 
■ S 476 — eonld 


CRIMINAL PROCEDURE CODE (ACT V OF 
IBSSh- ccmfd 
■ ■ - 8 478 — eonld 


——— Preliminary inquiry— JfeimoB When 
a Magistrate takes action under 8 47C of the Code 
of Criminal Procedure it is not necessary to the 
validity of his order that ho ehoul} hold a pro 
liminary inquiry nor if ho docs hold prcliminaTy 
inquiry is it necessary that ho should mve the 
person against whom such inquiry is hemg held 
an opportunity of cross cramming tho mtnesses 
Queen impress v Maiaiadal I L It 15 All 392 
followed Abdul GnaruA t Raza IIusai*! (1912) 
I L R 34 All 267 

Order under hy Civil or Revenue 

Court if may he revised by High Court under 
S 439 — Cinf Procedure Code (Act V of J90S) 
8 2/5 — Ctjurls ArX 21 .6 25 Vtd C 104 
s 24 In the case of an older passed under s 470 
Cr P C ly a Civil or a Reiennn Court e 439 
Cr P C hae no application hut tuch an order 
can L© revised hy the Ili-fh Court under b llx 
of the Civil Proci^uro Code or tiuder s 15 o! the 
High Courts Act 24 & 25 \ ict C 104 An order 
made by a Criminal Court under s 470 Or P C 
13 liable to revision hy the High Court urder 
a 439 Cr P C S 439 Cr P 0 is to ho read 
alonj* with and subject to tho provision of s 435 
Cr P C Where an order under s 476 made 
by a, Civil or a Revenue Court is sought to bo 
»evi ed hv the High Court tho Deoctr exercising 
Cnnunal Junsdiction cannot as such deal with 
tho raattoc bit the Judges composiog tl^t Dench 
may do so if authorised by the Chief Justice under 
B 14 of the High Court Act Hap Pi as id Das 
t) The Empeior (1913) 17 0 W N 647 

Belated older — Aainiuti o/ fAe 

ocevsej by one ila^ulralt ord^t /or pro eeufion 
of lAe complatnant by ancthtr mlfo Ijinedirltot 
WTiere tho persona complained against by tU© 
petitioner were tried and acquitted by a Deputv 
Magistrate on the let August and a week later 
another Deputy hlagistrate called on the peti 
tioncr to show cause why he should not bo prose 
cuted under s 211 Penal Code and ffnslly on 
the 23rd August directed his pro ecution under 
B 476 Cr P C but subsequently on the District 
Magistrate observing that the orfet for ptoscen 
tion ought to be made by the Ifagistrate who 
tned the accused persons the trying Illustrate 
on the 16th September passed the following order 
— Petition purportmg to show eauso against 
prosecution under s 211 filed The cause shown 
IS not good draw up proceedings under S 211 
I P C — This order purportmg to be made 
under s 476 Cr P C altliou^ the accused 
persons had applied for the prosecntion of the 
petitioner Held that there was no judicial 
proceeding of anv sort ox kind before the Idagis 
trate who made the order of the 23td August 
and his order for tho prosecution of the petit^iee 
was altogether beyond his jurisdiction That 
the belated order of the 10th feeptember did not 
represent the independent judicial opinion of 
the Iilagistrate who made it R he had thonght 
that action ought to be taken under s. 476 Cr 
P C he ought to Lave passed the order One and 
a half montha before and the fact that he did not 
do so indicated very clearly that he did not at 
the time think it necessary There may be ca^ea 
in which a Court may not think it neces^aIy fn 
the public interest to take action under s 476 


Cr P C bnt may be willing to allow tho person 
injured to seek redress In such a case it is not 
ncccsjiTy that tho order should bo passed at or 
near the time of the disposal of tho ongmal case 
Ildd however in tho present case that even 
treating tho order of the 16th S'-ptember ns one 
made under s 195 Cr I C tho further pro’cco 
tion of tho petitioner should not be sanctioned 
considcnng how illegally and uDnccc*3anIy he 
has been harassed in these proceedings Bhim 
Lal Siiau e Emperor (1912) 17 C W N 290 

• Inlormatioa before Police reported 

false — Informant eaUei upon by llaQulralt lo 
jtroit An eate — Order for proBee-tUon vnder 8 211, 
Penal Code~^UTtidietton to male such order 
Tho petitioner lodged an information with the 
Police who reported it to bo false The peti 
tioncr mado no complaint in Court but the Sub 
Divisional Magistrate on receipt of the police 
report passed the order ‘..omplamant to prove 
his ease and made over the case for disposal to 
another hlagistrate who ultimately made an order 
under s 4 6 Cr P C against the petitioner 
Held tbat the order of the Sub Divisional Slagis 
trate and the proceedings held thereunder do not 
como within any of the provisions of the Code of 
CnmiDoI Procedure and tho order for pro (.cutron ^ 
was without jurisdiction Salsa M^ov i 
TnE EupESOB (lJi3) 17 C W H 8-» 

- Sanction lot Prosecution but no 


- — sanction lor rxwecyiw** — 
order seodia? to Magistrale -8 637 (6)— JWeyafify 

or /rr«H/o«fy ^Vllero a sanction to prosPOTte 
mm S" • 4-C Criminal Piooidata Code 
fftet V of 1898) did not order the accused to 
le sent tfo^e the neamt First Class JUgis 
trate but merely ordered his prosecution ffefrf 
that though the sanction was irregular it 
not Illegal and that the irregularity was cur^ 

fc iflJS “d..s2.=7 

’■'"rrE''5“La. 317 

» LiBiitation— There la nothing 


- Limitation — iueie la *** - 

478 of the Code of Criminal Procedure which 
requires a Court to take action if at all imme 
diately after the conclusion of tho case m ww^ 
the oWces are said to have been committ^ 
or within imy fixed time thereafter In tU 
tnatler of 1A« peUtion of Abwb/ Stngh / i jv 
34 All ^v93 Gtmar Prasqd v Ktng Emperor 
6 All L J 392 followed Atya Kannti v 
ZV«/wor 2 1/ di 32 Alad 49 Rainadnlla > 

I L R A Mad 140 not followed /« 

reffim. Dor I L R SSBom lSi Lmp^'^1 
Remrnjk Hurtiw^%TaTvola 4 Bom " 
referred to Emteror t 844 

Insufficient inquiry— Fenoi C<^« 

{Act XLV of mO) 8 132~ColUng fw a nporl 
from interetted party as to truth of 
Uefy of-Order /o? proseeuUon 
enqmry teto truth of complaint The ^ 

SS an application before the Sub D.«=5ond 
Magistrate praying for proce^gs tinker ^ j 

and 107 Criminal Procedure Code 
servants of a certam factory ^fanager 

Magistrate called for a report the » 

A the factory and on receipt tbercot xeq 
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CRIMISAL PROCEDUEE CODE (ACT V OF 
1898)— fonfd 
' 8 4"6 — eonii 

the petitioners to ehow cause ngamst pioseca 
fion under s IS** Indnn Penal Code ■Q<1 then 
•Iter examinins some witness on each «de tut 
without ciamininp the petitioners tbcmsclies 
made an order under s 4 C Criminal Proceelute 
Code directinc their pro'ccution for an offence 
under s 182 Indian Penal Code Iltld that the 
order of the Magistrate in calling for a report 
from tho Manager of the factorj was open to great 
olyection That tho accused being the serrants 
of the factory the Manager was an interested 
party and he onpht not to h»rc I ecu a hod to 
make a report m these judicial proceedings 
Iltld (in setting aside the order for prosecution) 
that further enquiry should be made into the 
truth of tho petitioners complaint and the5 
themselves should be examined if they chose 
to give evidence Eui-ebob r Rarn Raox (1914) 
19 C W K 127 

Iltld that a gazetted 

subordinate to whom the Collector bad delegated 
his powers and who had before him proceedio'S 
for sale of immovable property (ancestral) ass'll 
Rerenuo (^urt acting in pursuance of s 70 of the 
Cml Procedure Code and that the Hieb Court 
had no junsdi tion to ronse an order pa sed by 
aueh officer und rs 4 0 of tho CVirainal Pcovedure 
Ckide EurzBOS r A trtsn Lit. 

I L R 89 AU 91 
— PeiJUty — Courf loind to it out 

atiijnmirU of jitTjurj alUgti—Ctril Pro tdure 
Code lOOS » }l$—flertiion — Ifotenof inryi 
tontj Iltld that when a Civil Court makes 
>n Order under s 4 G directing that a person 
should Le pro«eeuted for perjury such Court is 
bound to 8t forth in its order the specific 
*t ignments of perjury alleged against the 
a CQsed 1 allure to do to is a matena) irregu 
Unty wittun the meaning of a 116 of the Cmo 
of dvil Procedure EsrrniOB r Kashi Si nert 
(191C) I L R 88 An 695 

Stay of previous proceeding 

pendug appeal la matter out o! which they arise 
liEsi Maoito I Keto Empebob (1916) 

20 C W N 1116 

Piought under the notice of the 

Court m the course ol a jodieial proceeding ’ — 
Cirei nwfcnce fulJiUing thi) rttj iireitunt of tJ« 
eeelion In a case under 147 Indian Fenal 
Code a certain document was exhibited and 
used in evidence on behalf of tho petitioner who 
■was the accustid The trying Slasistrate after 
having heard tho eviJenca proceeded on leave 
and wlulo on leave wrote a judgment which he 
forwarded to the District ‘Magistrate who treated 
It as nullity and transferred tho casa to his own 
hie under s 3o0 Criminal Procedure Code Before 
him the PubliQ Prosecutor applied under s 494 
Cnminal Proceduro Code to withdraw from tho 
prosecution \fter examining the evidence the 
Distnct ‘Magistrate allowed this application 
Subsequently after makmg a probmmary en 
quiry he made an order directing tho prosecn 
tion of the petitioner under ss 467 4<1 4 4 
Indian Penal Code m respect of the aforesaid 
document IIclI that the oBences as to which 
tho prosecution of the petitioner was directed 
were brought to the notice ol the Di t ic Uagis 
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trate in the course of a judicial proceeding within 
Iho meaning of s 4,6 Criminal Proceduro Code 
and the oruer made was not without jurisdiction 
CnANDSi KisnoRE Roy t Kr.o EstPEBOR (1916) 

21 C W N 755 

Person not named m order — Magis 

Irate taling eognt ante of ease on order vnder section 
tf can proceed against persons not named in tie 
order Tho District Jud^o made an order under 
a 476 against one R who had applied before him 
for tho probato of a will which in his opinion was 
primd focie a forgery and m respect of which R 
was gnilty of forgery or using or attempting 
to nso a document knowing it to bo forged Before 
the I^gistratc on the application of (he public 
prosecutor the petitioner who was not a party 
to tho probate proceedmi’s before the District 
Jud^e was also sumnoned under ss l‘’0B and 
467 Indian Penal Code in the same proceeding 
which i~as pendmg against B Held that tho 
petitioner was not a party to the proceedings 
in tho Civil Court and as the offence which appear^ 
to have been committed was one of those de 
scribed m cl (I) (r) cf s 19o Cnminal Procedure 
Code neither sanction under that section nor a 
complaint of tho Court under s 4i0 was a neces 
saiy precedent to pro eedin'^s s^nmst him. That 
the 6iminal Procedare Code provides for the 
taking cognizance of offences and not of offenders 
and a >IaristTate who has legally taken cogiu 
tance of an offence on an order under s 470 has 
jurisdiction to pioceed against any one who may 
be proved I y the evidence to be concerned m 
that offence whether ha was mentioned in the 
order under s 4 0 or not Gibiorart L^l 6eso 
vrcEE V KiNQ Eairuon (1016) 

21 C W N 950 
■ - Off nc-'flot mentioned m 195— 
PreliniiBaftf ew/Hir>/ veeessitj of~Indian Penal 
Code (4c( XLl of ISGO) s ®_5R Where it was 
reported to a 3Iunsi that the accused persons 
had endeavoured to res ue the judgment debtor 
in a certain case tried by tho 5Iunsi from the 
custody of tho executing peon and the hlunsi 
purporting to act under a 4 6 Cnznina] IVoce 
dure Code made an order sending up the accused 
to tho hlagistiate for trial under s Indian 

Penal Code Held that the order made was 
bad for two reasons ii that the oBcnce under 
e 2"oB 13 not one of the offences mentioned in 
8 19o Cnminal Procedure Code and that the 
order wxs made without making ony preliminary 
enquiry That there may be cases where no 
preliminary enquiry is necessary for example 
in a case where the Judge is trving the case and 
all (be facts which are matenal to the charge have 
been brought to the notice of the Judge or have 
come out tlunng the cour«e of tho heanng of the 
caws and the Judge is already m po-s^ssion of 
all the mate'll facts on which it is necessary for 
him to form tho judgment But m a ca e like 
the present when the incident took place outside 
the Court and as to which (he Judge himiclf 
could bare no Ijiowlcdge and as to which evidence 
must be called for unle s the Court holds such a 
ptcliRiinarv enquirv as mav be neee^aiTV to enaUo 
him to determine whether or not there is any case 
fit to be sent to the Magi trate it has no juris* 
diction to “nd ‘V accu ^ under s- 470 Cnnuna 
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Procedure Code Taras Dis Moitra i Kctc 
LiitFERoa (IfllG) 21 C W N 125 

Perjury — Court ml bound fo «et out 

QsiijnTnrnti of perjury alleged — Ciitl Procedure 
Code lOOS 3 115 — Revmon — 3/a/erjol irrej«lan/jj 
In every case whether under a 19o or a 476 
ol the Code of Criminal Procedure the parli 
cular statement wliin the offence refers to a 
atatemeot ahould be ect out so that tbo 
accused person should not be taken by surprise 
but should clearly know what la tho statement 
which he IS required to meet It docs not 
however follow that non specification of the 
statement is a material irrcgulantv justifying 
Interference m revHion by the High Court 
EirpEROR i CniioTEY Lal (1917) 

I L It 39 All 367 

—Offence not committed by a parly 

to the ptoce**dm? S 47Q oi the Code of Crminal 
Procedure (Act V of 1803) does not apply to cases 
where the offt-nco was not comm'ttcd bj a paity 
to a proceeding m reaucot of a document produced 
or given in evidence in such proceediOB 
Khadar v Ueera Sahel I L B IS Had 631 
followed RAKAttVOAM P» 

I L R 40 Mad 100 
■ ■ ■ Jurisdiction— Order for pratteuUon 

of persona not parties to a prcctedmy before the 
Court A Court m taking action under s 476 
of the Code of Criminal Procedure is not restricted 
as teeaids the person against whom an order 
mar bo mode to the parties to a proceedin/r 
pending before it Jadunandan Si/igk v Pmperor 
I L a 3? Calo S50 dissented from Ekpebop i 
Oakoa Rasi (101?) I L R 40 All 24 

— Knowledge of commission of offence 
after close of proceedings— Order under e 476 
of OruntTiol Proeedire Code lalidt'i; of Held 
by the FoLt, Besen — Even where the facts of 
judicial proc'*eding are fresh m the mind of a 
Judge he cannot take action under s 476 of 
Criminal Procedure Coda if the comaussion of 
an offence dunng the course of that proccedinw 
w discovered by him only after the cloa© of 
the proceeding Per Kumaraswami Sastbi J — 
In such cases it is open to the Court to act under 
B 19j Ccinnnal Procedure Code and direct an 
officer to nfo a compfaiut Axualannu 
V Emperor I L R 32 Mad 49 applied 2n 
re Paduanabha Hcbbara (1918) 

I L R 42 Mad 422 

Revenue appeal — heard by Aesiftant 

Cdlleclor — Direction to proeeBute a parly to the 
appeal as veil as a third person implicated tn the 
offence though not a party to the appeal — Preli 
minary inquiry co idacCfd tn part (ty the Assistani 
Cdllertor atwi comjteled b j the Criminal Iniesli 
gallon Department —Direct on to prosecute need 
not be a part of the reienve appeal or its eontiuia 
tio” Accused No J a Mamlatdar bavM'» deeded 
a revenue case brought by accused No 2 an 
Inamdar against hia tenants to recover rents 
appeals were preferred from the decision to the 
Assistant Collector The appeals were decided 
on the 18th July J91G by the Assi-?tant Collector 
who having suspected tho genuineness of a Kabn 
layat produced m the case proceeded on the 
28th July 191C to call for an exflanation of tho 
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Inamdar and on the 10th October 1916 obtained 
® from tho Jfumlatdar The Assistant 

Collector pern ed the explanation and the report 
but as ho considered the matter senons and 
demanding further miiuirj he applied on the 
7tli Mirch 1917 for assistance of tho Cnimnal 
Investigation Department from the District Mojiia 
irate The assistance was given and inipiiry 
made bj the Police On receipt of the report 
from the Police the Assistant Collector passed 
on the 2nd Julv 1017 an order referring the 
matter for inquiry to tho nearest first Class 
Magistrate tinder s 476 of the Cnminal Procedure 
CSode Tho Sfagistrate committed the accused 
to tho Sessions Court where on trial held they 
were convicted and sentenced On appeal to the 
High Court it was contended (t) that even if the 
offence was brought under the notice m th© judi 
cia) proceedings of the Assistant Collector as 
regards the Joxmdar ik was not brought to Ins 
notice as regards the Maralatdar (ii) that the 
whole o' tho preliminary inquirt ought to have 
been made br tho Assistant Collector and tliat 
he was funtlns ojficto as soon ns be made his refer ^ 
eneo to the District Magistrate and On) that the 
delav »n proceeding under s 470 of the Cntninal 
Procedure Code was fatal to the jurisdiction of 
th© Assistant Collector to act under the section 
j/tld 0) that what was proTided for jjj s 476 of 
th© Criminal Procedure Code was that after 
makmg prelinunary mquirv into any oflknee 
brought to notice tho case mi„ht be sent for inquiry 
to the nearest Wagistrale of the Tiist Class thoA 
IS to say it was the cose which was to be sent ana 
not necessanh all the offenders who might ba 
concerned m the commission of the ocea e 
(u) that some laquiiy at least having been made 
bv the Assistant Collector he vras not deprived 
of jurisdi tion to act under the section by the 
mere fact that he took the precaution of making 
a more careful and debberate inquiry with the 
assistance of tbo Cnmmal Investigation Depart 
meat or by the fact that he applied to the Dis 
inct Jlagistrate for assistance (m) that there 
was nothing m tho wording of th® section to 
leqnite that officers acting under it were bound 
to make their inquiry either in the actual course 
of the judicial proceedings or so shortly there 
after as to make it really a continuation of those 
proceedings In re Lakshmidas Ealji I L P 
32 Bom, 181 followed Pahimadulln Sahib v 
Emperor I L R 31 Had 110 Aiyalannu Pdht 
r Emoeror I L R 32 Had 49 Btgu Singh r 
Emperor I L P 34 Calc 551 xnd Bahadur r 
EradatuOah Malltcf I L R 37 Calc 612 C19 
di seated from JlsiPKior t Wamah Dn-K^ 
(1918) I L R 43 Bom 300 

Offence referred to in s 195 ” 


meaning of—Jurifdiction of Court to tale action 
under e 476 ukelfier re tncled to Umitahons imposed 
by a 195 Criminal Procedure Code Held by the 
Fdul Bewch — rho words in s 4<t) Cnminal 
Iktx*dur© Code any offence referred to in » 
195 incorporate the conditions laid doivn by 
8 195 and a Court can take action under » 4<b 
«jly under such conditions Hence proceeding* 
under a 476 of the Criminal Iroceilure 
cannot be taken against a person who is no Be_ 
a party to nor a witness in 


1 re“revt of 
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ebtln-cnt of for>-tiT of a doiumcnt exhibited m 
tfcc fuit toMMA I\£p « Hex (I'U**) 

I L R 42 Mad. 540 

Bengal Tenancy Act — li is competent 

for a Collector iii ca^cs of di oVe<lience to orders 
under ts C9 and 0 of Bengal Teniney Act to 
act tinder a or 4“l) of the Code and direct 
a pro'ecution un Icr lt>8 of I I ( in re pect 
thereof Lak ila\ Top and otiieps t \aka 
■ xABAix Hair A 25 C W N 617 

False complaint — Ordtr j>a»»td ij 

t^ect*»0T in JLIo^ixtro/e trio d» mined eomptoirt 
Ugality of A bub Divi lontl Mapstrate on a 
complaint being preferred to him recorded a 
fending (liat the complaint naa fal e and called 
ujKin the complainant to show cause why b© 
should not I c pro'<ecuted under t 182 of the Penal 
Code The Magi trate traa then transferred and 
his snece.Aor on the matter coming up before 
him leferred it to a Subordinate Magistiate for 
hearing complainant and oitne es and report 
On receipt of the report the Sub Divi lonal htagis 
trate diioi ted the complaint and two months 
later passed an oider under t 410 of tie Code 
of Criminal Pioeedure directing the prosecution 
<i the complaisant inder a 2U of tbc lenal Code 
Jltld that the Sub Diri ion i Ma^i trati hal 
juiisdietiou to dir ct the pro ccutior of the cou. 
lanvit JUtd al 0 that the proceel ire a lopted 
y the ^ub Divi lonal ^fagisuate in referring 
tbn enqj rv to a <^ibord nato M istrate for the 
purpose of beannz the orapUina ta tviioesses 
and for irport 'las irregular and ilat this irr* 
gu'aniv w a cure 1 bv s u37 of the Code of Criminal 
Brochure Ptr Atkinson J — If on irregn 
lanty tahea place and la olloned to pa«s unheeded 
and nnnoticed and a fresh prosecution follows 
founded upon the Irregulaiitv and conviction 
follows th n after conviction the accused patty 
cannot rai e the intermedia c irregularity lo an 
antcced 1 1 proceeding as a ground for cbaflenging 
the validity of the Biibaei)acnt conviction B«U 
xATuSiNCHi K]xa Esctebob 1 Tat L J 553 

Power ol Appellate Court — of r t*u "j 

aside grant of smclian The District Judge has 
power to convert proceedings to obtain or torevole 
sanction refused or granted in a lower Court 
under s 19 j of the Criminal Code inio proceedings 
unders 4 C Ambica Fbossd v Ktno Impebor 
1 Fat L J 607 
■ An applicant obtained 

an tx part' decree m a Small Cause Court m 
the Darbhan'’a Di trict The decree was trans 
ferred to the Chapra District for execution 
The defendant m that suit then sued in the 
ilunsiff’s Court at Chapra to Lave tlie decree 
set aside on the ground that it had been 
obtained by fraud and having obtained a 
decree he applied to the JIunsifT for sauction to 
prosecute the applicant and other* who bad 
assisted him m the fake suit The Muu iff re 
fu cd to grant sanction but on appeal against 
that order the District Jud'^e directed the appli 
cant to be pro-ccuted for various offences ipceibed 
in his order Held that under s 4 6 of the CcK-e 
of Criminal Procedure 1898 the Di tnet Judge 
waa authorised to tend the rase for euqUry and 
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trial to the neare t Magi trate of the first class at 
Chain Lasuui brson v Bhumouan Lal 

IFat L J 586 
Offence committed a another Pro- 
vince — I" Ihecourse of a judietal proceeding The 
first petitioner instituted a suit m the Small Cau e 
Court at Bila pur in the Central ProTinces against 
a resident of Arrab and otfained an ex parte decree 
At the petitioner s instance the decree was trans 
ferred to the Court of (he Subordinate Judge 
at Amb for execution The judgment debtor 
then brought a suit in the Court of the hlunsiff 
at Arrah to have the decree of the Bilasnur Court 
set a ide on the ground of fraud and obtained a 
decree The petitioner appealed to the District 
Judge of Arrah who confirmed the Munsiff a 
decision and directed the pro ecution of the three 
petitioners under ss 2C9 and 210 of the Indian 
Penal Code 1860 as he found that they had 
combined to bring a fal e suit m the Bilaspur 
Court and hid oWincd a decree in that amt 
by concealing from the defendant the institution 
of (ho proceedings and by tampering with the 
service of tummon es Held that the Distnct 
Judge had jun dirtiou under s 4<6 of the Crtmmal 
Procedure Code 1698 to order the prosecution 
of tlic petitioners The hearing of the appeal 
bv him was a judicial proceeding and the offences 
alleged to have been committed by the petitioners 
were brought to his notice m tbc course of that 
proceeding Ptr SRARTrofeiB / — S 476 is a 
Bel(«>n(ained section and the reference in it to 
8 105 IS only for tbs purpose of avoiding enumera 
tion of the sections mentioned in s T'^o Ra7 
suuah Sjioe i Kino EMrsaon 

2 Pat L J 298 
— ■ In the conr e of a judical pro- 
ceeding ” — 4pp(ico/ion fo fimaH Cause Court for 
anetion toprostevte r/uwl e/— Appeal to Dutnet 
Judge— Appeal dismissed bu( prosecution ordered 
A eued R in a Court exercising the powers of a 
Small Cause Court and obtained an rxpnrtc 
decree H then sued to have the ex par e decree 
set aside on the ground of fraud and 'uc 
cceded Ho then applied to the Court which 
(ned (be first suit for sanction to prosecute A 
The Court rejected the application £ appealed 
under s 195 (0) of the C^minal Procedure Code 
1898 to the Di trict Judre who refused to revobe 
the sanction but pas ed an order under s 4~C 
for the prosecution of A Held that as the Dis 
Incl Judge had no jnnsdicticn to entertain the 
appeal or application under s (6) the matter 
did not come (o his notice m the course of a 
J tdi lal proceeding within the meaning of s 4i6 
Per CHAJIIER C J — Wth reference to Small 
Cau e Court suits the Di tnct Judee is net “the 
Principal Court of onginal jurisdiction within 
tie meaning of t lOo { ) (c). Axbica Tewarv 
r KiRO Empepoe 1 Fat L J 296 

Revenue Court — Certijiceie 

Offerr under the Pull e Demands Pfcoivru Act 
(2t ard O II tf 19H) ts—~— in tie rovrw of e 
judeuJ proeitding A Certificate Officer while 
proceeding under the powers confe’Tcd upon hij» 
by the H and O 1‘ul! c Demands I ecovery 
Act 1914 for the reco public demand 

ot adjudicating upon Jed m respect 

thereof by a ixr«c » denund 
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18 made is a Pevenne Court and has potrpr 4o 
direct a prosecution under s 476 of the Codo of 
Criminal Procedure 1893 A CcrtiBcate OlTicer 
issued a demand for road cess on tKo co altar rs 
and one of tbooi, A filed a nctition which par 
ported to bo on behalf of both of th«m ^ut 
was Signed bp K only pleading payment and he 

S rocluced u challan m support of his plen The 
ertificate Officer directed an inquiry to made 
in his oifico ns to the (act of pavraent and haring 
como to the conclusion that the ehallan was forged 
be caJJed upon A to show causa why bo should 
not be prosecuted Erentually ho directed the pro 
secution of both the co sharers aithough ontj A 
liad been called upon and had alone appeared 
to show cause Ildi (i) that the offence com 
nutted had been brought to the notice of the 
Certificate Ofiicer in the course of a judicial pro 
credinc and (t») that although neither of the 
accused was entitled to notice yet in the circnm 
stances of this case A s co sbarcr should -also bo 
called upon to show cause why ho should not bo 

S osceuted. UaniORa Pnisan v Tan Kivo 
urcnoB 4 Pat L J 476 

■ - - - — Procedurs— 4p/>f»c<j/ion /or »iav o/ 
procetdmgs Otertundtr tniualfd ly a Ctal Court 
—‘Qvtition n( issue m iht cnmxnal proceedings 
eko tub jwitce in a cunf ease— Procedure— ^uris 
diction rroccodings initiated by a Cinl Court 
Buberdinato to the High Court under s 47C of 
the Codo of Criminal Procedure may be stayed 
by the High Court m tbo exercise of its fcoeral 
powers of supermtendenco though not under the 
ptonsions of either the Codo o( Civil Procedure 
or the Codo of Cniniaal Procedure As regards 
the general question of the stay of cnnunal prO 
cccdings when these on the face of them raise 
a question of fact wlucli is still under adjndica 
tion by a Cml Court of competent junsdic 
tion the better procedure is to move the Cml 
Court for the expediting of tie hearuig of the 
Case before it and then to move that the Cnminal 
proceedings be stayed until the detcnnination by 
the Civil Court of the question at issue before it 
Jlfuttura Kunxiar v Durga Kuntcar TIee/fy 
Aotes 190.J p 2Si, referred to Kar Kukwip 
S ivoH u Eurrnon I L P 43 AH 180 

Civil Court mns come to a findmg 

a to which of the parties committed DQ<mce 
JJe!d that a Civil Court ought not to tabo action 
under s 470 of the Cnnunal Procedure Code 
without coming to a finding as to which of the 
parties sent for Inal had committed the effence 
Crown V Pnlthu Onjal {1C2 P L F 1905) 
followed Auatt Narir v 3lAsr Paj 

I L R 3 Lab 63 

Crmipo! JProeolure 

Codt — In 0* count of judicial pree eutnp 
meaning of—PetUtan for return of doenmatfi jff^ 
lefoTt Clerl of Court tf can he made the ouhjsct 
matter o/«n^iry and order under the icetton Mter 
the dis^sal of tiro rent suits in the Court of tho 
Munsif the petitioner it was alleged filed two 
petitions before the clerk in charge of rent suits 
in the Slunsif s Court a king for the retsini of 
tho documents filed by one B whose interest had 
since been acquired Ly the petitioneria (be said 
rent Bulls 9he e petitions purported to bear 


the Bignaturo of the pleader of B who acted ft 
him in tbo said rent suits but it was alleged tbs 
this signature was forged The Munsif aft* 
holdmg o prciinimaty enquiry made an orde 
under s 47o Criminal Procedure Code direcfm 
tho prosecution of the petition»r for offence 
under ss 403 471 Indian Penal Code Held 
that tho petitions in question were not fifed ii 
the course of a judicial proceeding and the Munsi 
had no jurisdiction to make the order Thi 
words committed before it m a 4"6 Crimma 
Procedure Code are qualified by tho words n 
the course of a judicial proceeding GIBIJA^DJ 
IvAU JfnxA t Tnt Empetop 

26 C W K 66C 
— — — s 475 end 478 — Commitment madi 
It) a ilunstf in th* United Prennces to lie Court 
of a Stseions Judge tn the Umiei PronncM in 
reeptet of efftnre* aUeg d to have leen tommiUed in 
Jitngol Dhero in the cour«e of a judicial pro 
ccedmg before the Munsif of Fatcbabad m the 
(listnet of Ag» certain offences under sa 193 
>09 216 467 nnd 471 of the Indian Penal Code 
which appeared to have been committed m Uengal 
were brought under the noftco of the Court and 
the Munsif coanbtted the persons suspected of 
such ofTcnces for Ins! to the Court of ^ssion at 
Agro Held that tbo Court bad jurisdiction under 
B 4*8 read with s 476 of the Code of Crimmal 
Procedure to make the connnifutcnt EsfrEsOB 
t Knisnuii Ram (1617) I L R 40 All 116 
— — 5 477— Scope of ttehon— Accused nol 
ttUoictd an opportunity of defending bimief/— 
Irregular ererci e of jurwdicAon — Procedure S 
477 of the Code of Cnminal Procedure gives 
to the Court of Session power to cha^ a person 
for any offence referred to in s J95 and com 
mitied before it It further gives the Court of 
Session the power to commit for trial and to 
try the person for tho chanre it has framed but 
the section nowhero lays down that the trial is 
to be a summary trial nor doea tho section any 
where demand a deci lon which is to bo more 
prompt and speedy than that of any ordinary 
tnal Tho section was not intended so to be 
used as to give tho accused oo opportunity of 
defending him elf against the charge framed 
Esprnoa ti Haditab Khav (1918) 

I L R 41 All 197 


- s 477A— 


See Corar fee Sraifr 

I L B 47 Calc 71 


See s 19-1 
See s 470 


I L R Si Boffl 88 
I P 43 Mad 361 
J 1 R 40 All lie 

- Precedurf— Commi/ 

ent made hj Mvnmf wttlout fcHovnug proeedure 
Id down tn the eectton— Commitment quashed 
Mtmif holding an inquiry under tho latt^ 
Htionof s 4,8 of the Code of Cnimoal 
ith a view to making a co®imlinent to the Uwt 
‘ics ion 18 hound to follow 

.m. o. Cl, ^nil of Ite crff ''‘‘"”1? 
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expDmcd tte chat^ to theia the commitment 
Wfl3 qaasbed aa being bad m law Ejipepob v 
BiBO Pbasad (1917) I L R 40 AU 32 

s 488 (1) (3) (6)— 

See s 369 21 C W B 344 

See MAmE\A\cE I L. R 41 Ctllc $8 

— -- -■ — J/oiiitenUBCe order tf 

cun be en/orecd o^ctinel triftte of dewued hitsbatid 
Alter tbo death of tho person against whom an 
order for maintenance naa made there is no claim 
cnfotceable under s 4SS Cr I C against 
the c tate of tho deceased and tho order for mam 
tenance cannot be enforced m respect of aircara 
accrued doe dnnng tbo lifetime of tho person who 
was ordered to pay maintcaaneo E^n Ant c 
Lai. Bib e (1913) 17 C W N 1130 

Ma tntenanee— 

Child nuontti^ of—Pra.^iUulum not a profet 
non tebicA the lata unff rteojnx The «ord 

chill in t 4S8 (1) Cnminal Proccduro Code 
(Act V of 1893) means a peracn who has not 
attained tho ago of majority The attainment 
of puberty cans^ bo taken as the age when child 
hood ceases The lav will not treat prostitution 
Os a prole sion by which a girl might cam her 
lirelihood and maintain herself under e 483 
Criminal Frocoduro Code It is against public 
policy to do so KnisniraswAUi Art \n i 
CBA'TCBAvapata (1914) 1 L R 37 ITad 565 

• ■■ - - J/aintenonce— 

Crimtrof rtti ion petition to he Hijh Court— • 
Order of a ivgU Judge— ippeal agairul tf matn 
tav aih—ZtIltrt Patent cl JS—Cnmtnal trial 
orderts No appeal ties under cl 1 1 of tho Lellers 
Patent against an order ol a smglQ Judgo of the 
High Court dismissing a criminal rensioo petition 
filed against au order of a Joint hUgistrato passed 
under s 488 of the Code of Criminal Proccduro 
(Act \ of ISJS) Appadit t Appama (i9l») 

I L R 39 472 

■ - — ' Unable la main 

tain itielf neantng of—C?iId enUlUd to maxn 
Uv/inee frorx cU moilMT e tavoiv wet twtilfed to eider 
for maintenance from faOtr A child that possesses 
a right to maintonaoco from its mother's tarazi 
IS not entitled under a 483 Crmnnsl Proceduro 
Code (Act ^ of I89S) to an order for maintpDaiice 
agsinst its father Aanjradan Poklar v Kayat 
B'cran Atitti I L R IS Had 461 followed 
In ft Parath’j lalappal Hotdeen (ISIS) JJad 
IT A 097 not folioucd The words nnsbie 
tomalntain in a 483 are not confined to physical 
inability but include also pecuniary inability 
CaawTAN V ilATntr (191u) 

I L R 39 Msd 057 
. ■ — JurMdirtion cf Court 

vit^in tehose local limits the husband temporarslif 
on tie date of the snstitut on cf the case and 
some days prrtiouily Where m a ca e under s 
458 Cnmmsl Procedure Code in tituted before 
the Chief Presidency Magistrate it appeared 
the husband ordmanly resided outsioe Calcutta 
but was temporarily there on the date the appli 
cation was filed and for some dars preriously 
Held thit»this terapora^ residence was sufficient 
to give the Calcutta Court |urisdiction under 


CRIMINAL PROCEDURE CODE (ACT V OP 
1898)— coHtd 

s 488(1) (8) (6)— eonlJ 

Sab 8 (0) of a 488 Criminal Procedure Code 
JOLLT V Jolly (1917) 21 C W N 872 

Mutual Consent — Tr»/e s main 

tenance fixed by panchayet— Cfoim by xctft for 
payment schether Magistrate has pouer to enter 
tain W here the difietences between husband 
and wife are referred to the arbitrament of 
a panehayet and the panehes award the wife 
a certain stipend as inaintenanco a Magistrate 
bus power rmAtr 9 4%ft id the Code sA Cjimmid 
Procraurc 1898 to entertain a claim by tbo 
wife for the maintenance awarded to her even 
though the reference to the panckajet was by 
consent of the parties Nathun Sovah v hltrsASi 
stAT Matuuwa Kues 4 Fat. L J 109 

, - , Rresh application under 

sulion if may be entertained after prctious appl* 
cation dismissed for default W here an appbca 
tion under s 483 Cr P 0 for tho maintcnanco 
ol an illegitimate child was dismissed for default 
and tbo Magistrate entertamed a fresh appUca 
tion Held that theio was no bar to the Magis 
Irate entertaining tho fresh application inasmuch 
as there was no adjudication of the first applica 
tion Movssohan De t Subabala Dasi 

24 C W N 32 

— S 483 4Sl^ J/agirtrole— Order for 
matnienanee to uife— Subsequent decree for rtsMu 
lion of conjugal rights— Rceree puis an end to order 
for maintenanee—Subsequent application by icife 
for encreaie *a rnie of snainlenanee siol eompeteni 
In 1910 a wife obtained an order for maintenanee 
under the provisions of a 433 of the Ctimmal 
Procedure Code 1698 In 1012 tho husband 
obtained a decree agamst his wife for restitatioa 
of conjugal rights The decree was never 
executed and the husband continued to pay 
without objection the allowance directed by the 
Magistrates order of 1910 In 1918 the wife 
applied for and obtained from the Magistrate 
an order under s 489 of tho Code for an incrcose 
m the amount of maintenance The husband 
having applied to the High Court Held that 
the decree of 1912 havug as a matter of law deter 
mined or put an end to the Magistrate s order 
under s 488 an application under s 489 of the 
Code was not competent to the wife CiiAnDU 
LAL PAMcnHOs In re (1019) 

I L R 43 Eom 885 

S “Dl— 

See ExiBAnmov VTabravt 

I L P 42 Calc 703 

See Habeas Cobbes 

I L R C9 Calc 164 
L L. R 44 Calc "6 
I L R 40 Calc £2 

See JCKY TRIAL BY 

I L. P 44 CJc 723 
' CrounJj on ifXicA t< 
way be issued— Habeas Corpus right to if may 
be taken eiraj Indian Legi laiure — kn/ustoa 
of tight if must be express or by necessary impli 
cation — 3/e fr/roJi/ion jIc/ (JJ «£ 34 liel c J**) 
Aow far applicoUe to Ind a—Irdian £xirodiUon 
Jet{Xi of 1903) ss Jon<f4 auS a (/) ifetcludes 
}un diction of High Court in Habeas Corpus- 
Extradition irorronJ i nied after enjuiry ly Gortm 
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CRIMINAL PROCEDURE CODE (ACT V OF 

1898)— ccn't? 

S 491 — cont^ 

menl ij bar to High Court 3 euiirtaisinf ojyiita 
itorif Eudenee Act (/ of 1572) sf S 7S S6 — 
Foreign records authentication of — IltaTsay mdtntt 
aiHttMed hy foreign, Court tf odmwihle — Copy */ 
document jiroted «« foreign Court if aimtasthle 
The juTisdiction of the High Court to give dircc 
tions m the nature of Habeas Corpus under s dOl 
of the Cnmmai Procedure Code is not excluded 
by the issue by the Goremment of Indis of a 
ivarrant under s 3 sub s 8 of the Extradition 
Act Tho Go^emment can only issue n trarrant 
by virtue of the provisions of the Lcgisiataro 
authorising it and if those provisions have not 
been carried out the warrant and the custody 
thereunder may bo found to bo lUogil under 
8 491 Criminal Procedure Code though with 
the oTtradition proceedings themselves the dfifih 
Court cannot except as nJloned by the Act 
directly interfere Qifffre AMiether a aupreme 
right like that to a Habeas Corpus can be taken 
away or limited by the Indian Legislature Udd 
that if It can be so taken airey it must bo clcarlr 
shown that it has been expressly taken owaj 
Per Mookerjke J — The burden lies heavily 
on those who assert it to ebon that it has been 
taken away by such implication as w absolutely 
neeessaiy for the interpretation of the Statute 
XcLin^er v TKt Qtt en I E 3 P C SS^ 239 
referred to Bat tho High Court in such a pro 
ceeding would, not weij,h the evidence before 
the Magistrate Where the Magistrate has juris 
diction it IS auflicient that there is some evidence 
on nbieb the hfagistrate may reasonably act 
In re SxhlU 3.7 L T 332 334 7! L J h B 
OSS followed Per Caeian The Evidence Act 
does not contain the whole law of evidence appli 
cable to British India Where therefore the 
records of a German Court were not authenticated 
ui accordance with (he Indian Evidence Act but 
in the manner presented by the English Extradi 
tion Act which is applicable in this country 
the lecords were admissible under it Queer* 
Whether hearsay evidence admitted in cudcnce 
in the proceedings in Germany 13 admissible 
in extradition proceedings in India When the 
onginal Bill which the prisoner was alleged to 
have obtained by cheating was put m and proved 
by witnesses at the enquiry in the German Court 
Held that a copy of the document sent as part ol 
the authenticated depositions sad papers use 
admissible in evidence There may be cases 
where the production of the original may be neces 
sary for an enquiry in India In re SiatiAiaw 
(19U) I L K 39 Calc 164 

15 C W N 1053 

- Direchant of the noiitre 

of a habeas corptM— 4ppUealion to be mads to 
Judge on the Original Aide of the High Courts 
Si scope of ~Ctrcumsta»ees justifying arrett 
Credible information and rengonabU svept 
tio» meaning of An application under s 491 
Criminal Procedure Code is to be made to the 
High Court in its Otdmary Original Criminal 
Jurisdiction The petitioner who uas the 
raanaging agent of a certain Provident Coxa 
pany of Calcutta was arrested by the Calcutta 
Police under s Si C/jjjjinaJ Procedure Code 
on receipt of a letter Written by an In pector 
of PoUco in a certain district in the Bombay 
Preaidcocy to tho Comtnivioncr of Police Calcolte 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898)— ronfi 

B 491 — confd 

ifl which it tsfls stated that on enqone« into com 
plaints against tho Company and their local agent 
In Bombay it appeared thcio being prtmd facte 
evidence to that effect that tho managing agent 
and the local sgent committed offences under 
ss 409 420 Indian Fenal Code Tho letter con 
tamed & request to cause the arrest of the pcti 
tioner and was fomarded by the District Slagis 
trate lulh » note that tho petitioner might be 
arrested under s 64 Cnmisal Procedure Code 
and sent to tbo Magistrate 1st class of the Dis 
t«ct to bo fried by him It was admitted that 
tho officer effecting tbo arrest in Calcutta relied 
ftolel^ on the aforesaid letter and had no personal 
Lnowledgo of the facts of the case Iftfd that 
the ntTfst of tho petitioner under « 64 Cnonnal 
Procedure Code was not proper That s 54 
Cnminal Procedure Code gives wide powers to a 
police officer to make an arrest without an order 
from a Magistrate and without a warrant only 
»n certain circumatanccs limited by the provi 
Bions contained in the section and it is neces.jiry 
in ctcrcisiDg such large powers to ho cautious 
and circumspect The section gives o police 
officer personal authority and involves personal 
reaponaibiJitv end tbo reasonable aus^cion 
and credible information must be based upon 
definite faeti trjiich fbe police ofBcfr must «<?»««» 
for iumself before he acts under the action He 
cannot delegate bis discretion or take *be U m 
under the belief or jndgment of another 
officer In the circumstances of 
High Court under s 401 C^miiial FrMednre 
C«>de dirorted the reJea c of the 
the matter of Cbsm jggg 


: 493 — 


5 r«mLrePBosxonjon^ « Calc «5 
446 

s 494— 

See s 247 I L R 40 Msd 870 

Set Mirvssa I L R 46 Calc 700 

5e« WiTSPBawAi. or Prosscntiow 

1 L R 4S Calc 1105 


____________ Proseculion 1 ^ 11 '’'”* 

i«e of fwo accused vithdmwnSuch aceuced 
f eompettnt vntnees—Confegston and j'"/' 
nenfa of such accused if should be jit^uced fcf 
ro«c*nmiB<rbo« tend eonfradirtion The :^ti 
loner along with one M 

inder « 411 of the Penal Cbde but the P™»^“ 
ion against JI was withdrawn under B ^4 
Jnminal Proccduro Code 
>rder of discharge was recorded JI was the 
■pon ewTivined « a witness lor the prosecution 
t appeared that JS had made a confession to a 

lagistrate and this confe sion was Bubsequentfy 

vnfied by tha same or another 

rbom JI made further atatements Jne c 

e «on and these further 

>Jaced on the record and cop'es of t 

rinsed to tho petitioner Held ‘hat nctwrth^ 

tanding the omission to record a tte 

I * Arg, j; C.«a It. !• O” 

etitioner as soon as tbo prosecution against hi 
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CRIMINAL IROCEDURE CODE (ACT V OF CRIMINAL PROCEDURE CODE (ACT V OF 
1898)— 1898 ) — contd 
‘ S 494 — contd ■ 5 512 — contd 


was withdrawn and that I'eing so he hecame 
A competent witne s lut for the purpo e of cross 
examination and if necessary for contradiction 
the pnor statements of the witne s should hare 
been made acce iblo to the accu ed fenEBaTi 
SiiElKH r Tue Kixq Empefor (1004) 

IS C W K 1213 

■ TTirtrfwicaf of prote 

cufion i j putfic pro ccutor icith Itare of Court — 
Court must record rea ora for granting leare — S 
J 0 — Potcer of Super! of Fohet to control 

discretion tf inieefigaliHj police o^cer In accord 
ing or withholding con ctit to an apphcation by 
the jnihlic pro ecutor for iritlidrawal under s 
■4*14 (a) the Court acts la a pidicial capacity and 
for its order ns for ereri order judicially madi. 
the Court mu t giie and record it rca on so that 
the High Court may le in a position to say whether 
th di cretion ve fed m the Court has been pro 
prrly exercised Quart M hether the di ere 
tion ve ted in the inre tigating police officer b> 
s I'O Cnminal Procedure Code can be controlled 
by the Superintendent of Police Uiizs« Cuandiu 
P oy V Satkh Cq:a>dba Ror (1917) 

22 C W N 69 

~ — - ■ . An order onder this 

section allowing withdrawal of pro eenlion is a 
yodicial order and reasons should bo trtyen Umssb 
C siVDBt Pay i Satis Cha\dr4 Roy 

25 C W K 616 

s 496— 

See a 107 I L R 26 Mad 474 

See ExtbaditiOx Act (XI of 1903) 
6S 7 8 AVp 84 

1 L R 43 Bon 810 

sa 497 498— 

See Bail. 

s 498— 

See HAEE^ts Corpcs 

I L R 44 Calc 76 

8 501— 

9r« 8 f>0 1 L E 08 Mad 1088 

s 503— 

See CoBYLAtKY I L R 42 Calc 19 

s 512— 

■ Eiidenee ialen againtt 

an accused person v.ho has absconded — Condition 
precedent to the use of aich tudence against accused 
when arrested Evidence purporting to have 
been recorded under the provisions of a 612 of 
th© Code of Cnmmal Procedure cannot he used 
against the person concerning whom it was talen 
unless it can be shown that before such evidence 
was recorded it was proveil to the sati faction 
of the Court that th© accused had absconded and 
that there was no immediate prospect of arresting 
Emperor t Rcstam (1915) 

I L R 38 All 29 

Evtdenee taXen. against 

^ccuitd persons trAo A/ii« absconded — CoixfilioRe 
precedent to the use of such evidence against accused 
when arrested A 'Migistrate recording evidenca 
under the pron lons of s 512 of the Code of 
Criminal Procedure put on record a finding that 


the accused had ib conded but did not further 
state that there was no immediate prospect of 
their arrest There was however evidence on 
the record from which he might have rea onahly 
Inferred that there was no immediate prospect 
of their arrest Hetd that the evidence so re 
corded was admissible against the accused when 
ubscrjaently arrested Lmperor t Rustam 1 JJ 
R 3S HI “*9 distinguished Ejiperop t Bhao 
WATi {1»II8) I L R 41 All 60 

S 514— 

i« s 107 J L R 1 Lah 310 


Surelg tnnd to produce 

accused before Sessions Co-irf—I roceeling for 

forfeiture if may be taken by a Ma rate IVhere 
a surety bond has been executed tf r the appear 
ance of an accused person before i particular 
Court under s 614 of the Cnmini I Procedure 
Code proceedings to have the bond forfeited 
can he initiated only by that Court Fisa LaL 
Snsiio t Emperor (1909) 14 C W N 259 

Forfeiture of bond— 

Road /or appearance taken under iht City of Bombay 
Police let (Bom II of 1902) ts JOS 107— June 
dtclton of Chief Presidency Magistrate to order 
forfetlure The Presidency Magistrate of Bom 
bar has DO jurisdiction usdei e 614 of the 

Crisimal Procedure Code to order forfeiture of 
hoods talen under sa lOQ and 107 of the City 
of Bombay Police Act 1902 Crawford In re 
(1918) I L R 42 Boib 400 

— Forftxtwt of bond 

again t urelj ichere principal is not bound— 
Indian Contract Act JX of 1872 » 1^8 One 
P K was arrested m Gwalior under a warrant 
issued at Montgomery He rvas released on bad 
on C S standing surety for him He failed to 
appear before the Magistrate at Montgomery and 
that officer forfeited 0 S s security The arre t 
of R K was thereafter found by the High Court 
to have been illegal and C S then, applied for 
levi ion of the order of forfeiture Held that 
although R K the principal was under the cir 
coiDstances not liable on his bond the surety 
C 5 waa not free from liability on that account 
S l'*8ofthe Contract Act only explains thegvoR 
turn of a surety s obligation when the terms of (he 
contract do not limit it and has no reference to 
the natnro of tbo obligation of the principal 
Ao hiba y Shnpat Aorslio [1 L F 19 Bom 
CSyinadSohanhaly PwanSingh{5i P It 19IC) 
followed Chajjp SntaH r The Cioiw 

I L R 2 Lah. 204 


’ Bail fionrf— I7oi7 pri 

sontron committing sutcide — Discharge of sureties 
IVhea a person who has been let out on com 
mits snicide the sureties are discharged from 
their obligation to produce him.- 4 UURAOni 
VAtr \aidw Re (1914) I L, R 37 Mad. 156 

8 516— 

Sets 51* 14 C W N 259 

s 517— 

Sfe s 439 18 C W N 9o9 

Sec 6 0-4 5 Pat L. 3 321 


«Me propertj S 51“ f 


If 
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^ PROOEDTOE 


1898)— con/(f 


CODE (ACT V OP 


has no application to imniovaWo propertj 
Bigtaon Snoti t Kirc Empeeop (1013) 

18 C N 1146 


-S 517-— cenfj 


* fljiie oj order 

oy h>gk Co-trl—Pi defireir/ of possefJiao Tbo 


petitionm -rero convicted under s 4‘‘6 ol tho 
Penal Codo The Magistrato dirccied tfce Pohoe 
under s 517 to deliver po tssion o! a garden over 
which tbo petitioners wero alle;r<;d to have ob 
tained posses ion by means of trespass Tho 
order under s 517 was set aside bi the High Court 
m roTision on the application of tho petitioners 
but tho JLsgistrato refused to re deliver po3.es ion 
of tho garden to thorn titid that tho order of 
tho High Court sotting a-sido tho order under a 
617 Cnmina! procedure Code earned nith it tho 
incident of restoration of the garden in question 
to tho petitioners Tho High Court directed tho 
Magistrate to restore nossi ion of tho garden m 
question to the petitioners throii-’h tho Police 
SneovANDU. Stvon t Bhocanatu Pattak 
(1913) 18 C W N 1147 


the Cwrt to the manager of tho undivided family 
and the undivided member on their joint receipt 
thoMonda Ahsam v Chalalonda ^afnflc^a?-jn 
- lifld H C 66 distinguished Kakaga Sabai 
V Esepebob I B R 34 Mad 94 


- ss 517 and 620 — 


Appeal— Jurisiiclion 


■ — ^Poirer of Appellate Court to pass onfsrs regarding 
jrroperlj ta refpect of trhich on offence has been 
contmiftci S 620 of the Code of Cnminal Pro 
ceduro gives to an Appellate Cburt the same 
power as the Court which onginaUy tned a ca e 
to pass orJers under 5 517 of tho Code Bahrant 
Ooyoiv Chintaram 9(7 TT A 516 followed 
7n « DeMdinDuryupruAod 1 L R 22 Bom Sli 
dtsUngui hed Eutzbor t Azsiat Shah Kbah 
( 1913) I I R 35 All 374 


Rover under to con 


• Order or rr-^-ird# dti 
posal of properly — Di '•rc(ion wi inaling orders 


to be gt'diaaly exercised— Cjrrtnri/ rote^Properly 
passes by dehtcry The aecused stole a eurieacy 
note which he ofi^red to a goldsmith as pnee 
lor gold oraaniejits purchased by him Tbo 
goldsmith not having had sufficient cash got tho 
note cashed by a neighbouring shop beeper (opph 
cant) who cashed it in good tai'h At the Inal 
of the accused tho note was attached from tho 
applicant The acenaed was convicted of ctimi 
nal breacTi ot trust of the currency note which 
belonged to OovemsieDt and the note was 
ordered to be delivered to the Crown The appli 
cant having appealed ffelJ that as p opertp 
in a currency note passed bs mere delivery the 
apolicant hod obtained a good title to the note 
notwithstanding that the accu cd had no title 
The Colie tor of Salem 7 Mad H C R 233 and 
Lmpress v Jor^gessvr Mocht I L B 3 Cate «79 
followed Orders under s d 17 of the Cnnuoal 
Procedure Code (Act V of 1898) ire discretionary 
hut the di cretion is open to correction where 
ft has been escrci ed m violation of accepted 
judicial nrinciples In re P 4 UDHAPi>ATn Pitvdlie 
IBIS) I L B 40 Bom 186 

Dehiery of property 

■under— Order of delnery of property on joihI recetp 
—VahiUu of such order On the discharge of 


fi cate property produced before Court— ConncUon 
for gambling under s$ 6 and 7 of Madras Touni 
Aut atices Act {III of ISSO) ss 6 and 7— Con 
Jlscahon of money not actually used for gambhng 
but foi ad on gambler s person taltdify of On 
a conviction for gambling under e 6 an9 " of 
the Madras Towns Nuisances Act (III of 1889) 
ea order to confiscate money found with fhe 
gamblers can only be passed under s 617 ol the 
Cnmmal Procedure Code and only m respect 
of nich money as hes been actually empfoyeef m 
gambling and not in respect ot other money found 
on the person of the gambler Per Alyiso 
j— Although s 517 is in its terms wide conns 
cation of propertj produced before a Cnmiml 
Court is not justifiabV unless it has been used for 
an offence or an otlenco has been comsutted 
regarding it Per EhmUps J —The powers 
inder » 517 are very large and the Migjstrales 
discretion is wide and the section empowers fum 
to make such order as he thinks fit for tiie disposal 
of property produced before him but tho 
discretum must be esexci ed judicially and not 
arbitranly Re Appaji Awar (1918) 

I L R 41 Mad 644 
Confscatton of pro 


petty found i«(l a lagraiit ordered to ptie serurity 
under s 103 tfi) and IIS— Validity of order of 
confisertiON — Enjuiry »a » Sh w’e Vr tn 
dudes tnyutry under s 117 Unuer b 51/ 
Cnminal Procedure Code (Act V of IS9S) a Court 
can order confiscation not only of property winch 
has been u d for the commission of an 

accused neison on a charge of theft of“arti«5?<59 or regarding which an offence has be n commiMed 

admittedly found in possession of that person on but also of any other property wfu n u s 

the ground that the accused had a 6ond yide belief produced before it A proceeding «ithm 

in a claim of right to their possession that per Cktannal Rrocediira Code is an inquiry ^ „ 

son cannot claim return of the articles under s 617 In re Goundaragn Podayac/ii J . ^ 

517 Crizainal Z*rocedure Code as a matter 827 and Jagannalhan v laramraM J 


laure coae as a mnccer axe tuiix ^ 

617 Criminal Procedure (Cnminal Fension Case No j jjm./T 

rty IS charged with theft reported) dissented from Prae 

' M^ju I,L R JI Calc 3J7_^ioUor7cd^^oe 


o! course Under 
Code even where a party 

and that charge is dismis ed or tho party is dis 
charged an order can be made for the debvery 
of the Subject matter of the alleged theft to some 
than the party m whose possession 
thef? ^ of fhe all^ 

**^'>pertv (unreported) followed 

ra t °f which 1, joint family property 
It acquisition of 


Basiahha /h re (1918) 
s 520— 


I L B 42 Mad 


18 C W N 0*'9 

Alaffislrale— Order as 

to disposal of Property— On appeal to 


posat 0} propeny—uo uj-r-:- , . j 

Court the order left untouched ^Pf** . ? 

famiTv'^mn“°° ?“ undivided JHstnet Mogisirale to reint f** " la 

amiiy raay ngbtly bo handed diction— \oliie to tie other trJe-ltacHet la 
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CEIMIKAL PROCEDURE CODE (ACT V OP 
189S>— cenJi 

s, 520— confj 

trvng a case rf theft a lls istntc of Ilia 
Cla s conTictol the accu cd and pa cd an order 
Ji-pcraii» of the propcrt\ j rod a red before lum 
Tha Sesjons Court on appeal confirmed tho 
conTiction but left untouched tl e order as to tho 
diiposal of propertv An application was then 
made to the Di tnct Maci Irate to raise the order 
and ho vaned it without issiiintr nolieo to tho 
o her ei *e //Wf re^ersir^ the onlcr that tho 
terms of s o 0 of tho Cnminsl Iroccdura Codo 
did cot p^e anv jiinsdietioa to the Ihstnet Magls 
trata to tirtcrfero and tliat he coul 1 onlj* inter 
fere as a Court of Tension wlicre there had been 
no appeal to tho Sessions Court IltJJ al o 
that tho Di Inet Ma’*ialrato oj-ht not to hare 
disposed of tho matter without cmnR notieo to 
the Other tide In rc LsiiJVN 1 ssou Ua\otnt 
(1011) I L P 3S Bom 253 

— - . Ort/er os lo dupoMil 
of properly — Orl r ran be mried Oflj by a Cojirt 
of ipptil or Court of Pension enhlted lo act 
in the rose In acquitting an accused person 
of the eliarge of theft of cattle tho trjing Magis 
trata ord ml tho cattle to be returned to lum 
This order was modified by the Sessions Judge 
who ordcreil the cattle to be enca up to tho 
complainant Tho accused harirg applied to tho 
High Court Held that tho Ees'ions Judga had 
no lansdictioQ under s of the Criminal 
Procedure C^c to male tho order ho ha I made 
Fireo ho was neither a Court of \ppcal nor a 
Court of TeTiiion in the ca c In re Laxman 
liinji rargiTi I I P 3i Bom 2S7 followed 
Qieen bmpreu v Ahned I L P 0 htad 41$ 
dissented from In re UHeiu Tciciub (1018) 
I li B 42 Bom 664 

8 622— 

«« s I L P 37 All 6^4 

. .. — — PtiloraUon of *m 

novolle properly— Appellate Court poutr of— 
Jurierliclion An order under a 6^2 of tho Cnmi 
nal Proce lure Code can onlj 1 o made by Ibo Court 
which convicts of an oOcneo attended svilh cnouiial 
force Vn Appellate Coort Las no power to 
make euch an order restonng pos esston of im 
movablo property Saroyan Ooiind v liwyi 
I L Jl 23 Bom 494 referred to Biucbst 
Shaea V fcADiorn Osisrin (1012) 

I L R 89 Calc 1050 

Propntly of order 

in the oh ence of findtrg at lo dir^oMcMion of 
immo afle properly An order und r e 6*** 
Criminal Procedure Cod'* is not eiistamablo srhero 
there is no finding that tho complainant has been 
disposses ed of any immovable propertj Monsn 
Khav V Gsszctddin biiriSK (19U) 

18 C W IT 399 

Penal Code {Act XLl 

of 18C0) ss J67 ul9 — Befloraliot of possettion 
of immorable properly—Criminat force men ting 
of—Pioling ictih the common object of catnng 
tiolence lo tnanimate object — 4p/fieaf»fify o/e J 2 
^\1icn tho a cased was convicted of noting for 
causing violence in the prosecution of a common 
object IS by destroying tho complainants 
fencing and raising a now fencing on the com 
plainants land Held that violence having bem 
caused in this case to the fencing onlj and not to 


CRimNAL PROCEDURE CODE (ACT V OP 

1698)-ronW 

S 622 — conid 


any per on there was no criminal forco as 
dcliniM in a 3(9 of tho Penal Codo and no order 
directing deliverv of pos ession could bo made 
under s u-2 Criminal Proceduro Coilo SiDisin 
Mt^DAL r Estrenon (1013) 18 C W N 1160 

Appellate Court i/ 

enn « aside order tchile matn aintng eomic/ion— 
S d’J cl (j ) — Incidental order \n Appollito 
Court has power under s 4-3 c) (d) svhicli 
authorises tlio \pj ellato Court in appeal to nial o 
on ineidratal order to set aside an onlcr under 
• C** svhilo afiinning tho conviction Ujir 

SUCIRU t StED \t.t bnEtKIC (1011) 

10 C W N 090 


Order reeloring pos tt 

non of tinmoiible properly — /nipropriff^ of teltinU 
aside order in the aliiei ee of party affecled \\ her*’ 
an order under s u - was inndo m rrs( ret of a fi ir* 
on a consiction of noting and hurt and tho bes 
Bions Judge in aptiesl sot aside tho consiction of 
noting fin ling tliat tho corn] Sslnnnt sihn cinliiel 
to bo the auction purchaser of tho prunirty did 
not possession and dirrcicl tho onitr to lo 
in abeianco Pending ft nferenc" In tho High 
Court Imt subsequently in tlio nhs nco of tho 
complainant dcelired it to lo solli Hell that 
tho bcssions Judges order slioiild not Imvo been 
made bvliinl tlio bad of tho party nlTintol by 
it Uajidsu SArDsn t \u Asasn (1910) 

23 0 W N 80S 
— — — ts 622 145— f»//Tic{»0H< order duett 
tog rMtorofio’i of smitiomble properlt/ if bir la 
proceeding iinffrr « JJS An iiifniotiinus onlor 
under s 6'*'’ Criminal l*rocrduro (odo whi h 
was never carried out it no bar to tho JutUdIo 
lion of tho ''Io'’islrato taking procirdings nndrr 
"$ 145 Criminal Procoiliiro Code hi rrsioot n( 
the same propertj l*iiOTiii it CiuHnhA CiiATTcnjt 
V PnosiNNO KtJitn Sbv (1014) 

18 C W N 1083 

s 523 621— 


Bet Rioiit or Suit 

I L R 40 Bom COO 

ss 624 517 88 and SO— Di«;o.inlo/ 

property prohcal ni Co»r( orsei ed h/ pfUee—Suh 

to antlesl eider o/ dupes if— /imifina i—Ptr/nfur; 
rofidify of— Coni/rwefioii of Afifutei— .Seerifirv 
of State /i«6tfi/y of for ct> fi Iho power of a 
Criminal Court with rcganl to property dealt 
with in B 61i or C (of the Code of f nnilnal Im 
cedurc 189S is limited to making arraiigoniriiti 
for tho custody and protection of the properly 
■while in tho custodi of Oovemment and to makinff 
» transfer of posses ion to such person na it thinks 
proper Tlieso sections do not empower tho 
Covemment to confiscate tho property or conchi In 
tho right of tlio person from whoso possession tli" 
property has been taken or of any other person 
to conte t the decision of the Criminal Colirt I * 
civil suit Such an order of conflsrai,on r.in^ 
illegal and without juris lictlon tlio plairillg 
ralt for recoven of lossession is not barrwl i 
reason of their omi sion to institute a *uit ^ " 

■'IE*’;.? '■« 


I barred by 
wltMri. 

It act aile Tho wo^i ' ' ‘ th'e^ diswJlT 
Covemment m * 5-4 
pteted as m aning that 
to Bell tho property or I 


al 1y be I 
' hall 


trui 
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CRIMINAL PROCEDURE CODE (ACT V OF 

ISSSy-^onfd 

ss 525 537 (aK- 

Ste Cniscz I L R 40 Ca!c 168 


s 537— 

See s 4 
See s 90 
See s 195 
See s 233 

See s 234 
S'C s 235 
Sees 236 
See s 2o0 
Set s 2CS 
See 8 421 
See s 463 
See s 4“6 


1 Pat D 7 392 
I L R 38 Dlad 1084 
I L R 37 All 283 
19 C W K 972 
I li R 41 Calc 66 
I Z. R 32 All 57 
I L R 1 Lah 562 
I D R 45 Bom 814 
1 L R 36 All 132 
1 L R 43 All 125 
I L E 39 Had 527 
1 L R 33 AD 385 
1 Fat L 7 553 


See Cor^TEnrEiT Cors 

I L r 44 CJc 4-7 


See False c«roB«aioN 

r L R 43 Calc 173 


See JvTTSDlCTio'? OF CptitrsAi. Co^^ 

I L P 40 Calc 360 
See SA^c7IO'c ros pbosecction 

I Zi R 48 Calc 867 
See Umteo Pbovisces Excise Act (IV 
or 1910) 8 63 X L R 3S 4U 358 
See Wjlssa^t 3 Fa^ Z J 493 


■ - — — Pe lal Code (ILF 0 / 

ISoO) »s JS2 anti 211 — lequtKal vpon ^oitid 0/ 
cbeenee of eancJion — Frorliee — Revtttor' — IppUea 
<ion 63/ prirole prosecdtor again t order ef aeg iffcl 
BtU tliat a Court of ennuael appeal tra$ not 
justified tn ac tios ft.ide a convictioQ oader a 
182 ol the Indian Penal Code on the aole pround 
that the ofieace if any wlueh tho appellants 
had committed was one under 9 -11 of tbe C^e 
and that no sanction for a pro®eoution under that 
ecrtion had heen obtained In this case under 
special circam tancea the High Court entertamed 
an application in reTi ion pre ented by a poTate 
prosecutor against an ord t ol a quittal Ctnt 
Bassb Sisch c Kasbi Pau (1914) 

1 L R 37 AU 110 

■ ...- - Com/Ioinf Ttferttl to 

accused for report — complnint diemis ed — roIid«fw 
of order It IS not merely irrctmlat but illegal 
for a Magistrate to whom a complaint is made 
to call upon the jxr on accused for a report as 
to the truth or faUits ot the charte preferred 
against him Such an lUegalits t/ o/ac/o renders 
void an order made as a con equence of jt S ^7 
of the Code of Cnmmal jprocedur* Ifing deals 
metclv with irregnlanties in procedure »o fat as 
such irregularities inrolee breaches of the rules 
of procedure prondod bv the Code it elf Hat 
'CAEA is Halwai e Kaeiu-as Anir 

5 Fat L J 61 

Ttrti Jal e atifs jihd 

Ij eame ylain/i^— Order dire ling f-ro eevtiot 
omt gvoJi at to vftelfier tl referred to loth entU 
er oafy one tul construed fcy fryi 9 meiyisfrate 
«» re/err nj to tolb— ConneJ one vpleld Two suits 
were filed on the same day ly the tame plaintiff 


CRISHNAZ PROCEDURE CODE (ACT V OP 
1898)~<onfd 

s 537 — eonfd 

(I) against one B P in the Court of the Oty 
hlunstC of PtreiUv (-) a^ain t C D a rclalive 
o£ B P in the Court oi the Subordinate Jud^e 
It was alleged and found that both suUa were 
instituted with the same object ot hara sing 
B P Both uits were dismi sed os laLc In 
relattoa to the «uit in his Court the 'Subordinate 
Juduo took proceedings agam t the plamtiff 
under s 4“G of the Code of Cnmmal Procedure 
and in the cour e of the e proceeding sent for 
and examined the record of the case in the city 
Mnnsif a Court The Subordinate Judge then 
recorded an order under 8 476 of the Code directing 
the pros cution of the plaintiff under s 209 of 
the Indian Penal Code This order was ambi 
giionslv worded and did iio» leare it berond doubt 
whether the '•ubordinate Jud^e intended to direct 
tho proaecntion of the plaintiff in respect of both 
suits ot only in respect of the suit in his osni Court 
The Magisfrit'* however before whom the ca 0 
came tried the plaintiff for offences m rrlatiim 
to both and convicted him in re pect of both 
JleU on application m ren lon— it not wing 
toade to appwuf tbst the acco^'d had eunewd 
arv prejudice — that the ra e was covered by 
a 537 of the Code of Cnmmal Procedure and the 
conn tion of the phintiff of cr'enees in reliiiOT 
to both suits was not illegal £nptror v sinir 
Stngh J L P 27 Jl’ SS2 r-ferredto 
r JiAjip Raai I L R 42 Aff is 


8 540- 

Ste s 2ti 
8 652— 


I L B 66 AU 13 


«ree V AEra>r 
s 556— 


S Pat Z J 493 


See CoaiFtAixT J L R 48 Calc 854 
See Local Inspection 

I L R 37 All 340 
— PerseanUy interested— Ifoyi f r o f « 
ordeneg vrotejUoi e-s pre idevt of octroi tiib 
commiUee—JuTiedi'diOi ^ Magirtrafo as the 
p-c idMit of the octroi mb comantteo of a iluni 
cipal Board onlercd the pro ceution of the aecu'ed 
with the consent of the necu cd tried tho eaeo 
himseU Bttd that the tligistrife niist bo 
deemed to have been pcr>on8llyintetestcd within 
the lucaaing of s ./od of the Code of ^minal 
Procedure end was not qjalified to trr Iho ca 0 
of the applicant who'O consent could not cenfer 
luns^ction upon him impfrew v Bohan La( 
J 1, P 2e 4If di tinguished /" tie v ciftr 
tfflh ji«tifion)//Boyfl<//Bcr«'' dP 
(MW) 7/ referred to Emfepoe 1 
BnATTACUArTA (1910) I L. E All oJ5 

— B'htlhtr Z>» fnet llagit 

trate can try a eaee under Indian laelcnes 
iei XII of lOII tditre It himulf os 
0} lattOTies ordered ingutnes ord tor^ionni ue 
pveattuUon BtU that a District 
who as Inspector of Factories ofderrd an 
to bo made and in the same earacity , .. 
the pro cenlion is 61 qualified Iv s . 

Coda of Criminal iToceduro from trsin^ tho 
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BICEST OF CASES 


< U3S ) 


CRIMINAL PROCEDURE CODE (ACT V OP 
1898}— 

< . - ■ — s 656 — confi 

c» t Manjiil T Emp<rvr [5 P K P 197-} 
re erre^ lo Oueei L»np < s v fit itAi Rt^di 
(/ Z. /* "< -/ai "SS) ill tinpui lied Lorisd* 
Tam r TiiE Crows I L R 1 Lah 35* 

s sec- 

fee s 439 I L R S7 All 31 


CRUHNAL PROCEDURE CODE (ACT V OP 
1898)— coneW 
— ■— — — 8 565 — conti 

under » 1 C Indnn Penal Code (Act XLV ol 
18C0) Fe Chznqadu (1017) 

I L R 40 Mad 789 

Sch m (8)— 

fee XrtspAss I L R 39 Calc 953 
Sch V form M VII— 


I ■ — not applicable to cggraTited iorma 

ol cheatlag 

Set Penal Conr « 4-0 

I L R 1 LaU 612 

Pe ifll Code ( let XLV 

(J JSCO) I 4 0 — ^ 5^ trlelher appheabte lo a 
tonvtetio't under a 4^0 The word cheating 
ID e of the Code of Criininal Procelun doe* 
not cover the form of cheating piim hahlo under 
8 4 0 of the Indian Icnal Code Aiipfror v 
Pomjan Dad 6\ai 16 C L J SI apnrixed and 
followed UeTKaratn v Pjiyi Pa* 1. -tit 
L J 4^5 di enteil from Sindapasi \i\ab 
T Tnr KEtc EuPErur (191") 

I L r 41 f ad. 533 

■ 8 EG2 of the Code of rriminal 
Iroeedurc 181^ de cnlesthe oPencej to winch 
jt applies bT the short marginal de enpUons given 
in the Penal Coile m the sections d iling w»th 
tho*e oScnecs and the section does not warrant 
the constm tion that dishonest mi appropna 
tion and cheating include everv offcoee under 
th* Leadings of Criminal Mi appropnation 
and Clieatins in the Penal Code Esiperop 
r Deta Kasta Jra 6 Pat L J 267 

!ni«accasod a jouog 

tnan of 20 trsa convicted of theft for hat ing picked 
the pock I of complainant of Ps 10 and aenteneed 
to 2 montt* Tigorojs imrnaonuicnt Th© High 
Court in revision directed the accused to Lo released 
on furnishing a bond with cured s under tfao 
section, Apdul Kadtb t Movomoraw Cope 
25 C W V 720 

— 8 56^— 

Indian Penal Code 

(Act XLS of I8G0) 8 75— IV/ipping {Act Jl of 
1909) 8 u — ^rnlrTir of uhtpptng onljf jMised on 
axui dr-~OTi r to aeeueed to not fij ?i»fV«J<nfe— 
T ofid I J of the ordtr S COo of tho Criminal Fro 
c dure Code (Act V of 1S9S) must Lo etnctly 
constfuetL The order contemplated by the 
8 ction can only be made at the time of passing 
sentence of transportation or imprisonment npon 
a convict It cafinot be made i^i to tho Court 
instead of passing that sentence pas es a aentenco 
of whipping Esipebob t Pout DmA <1010) 
1 L R 35 Bom 137 
— ^o{l^ailo» as lo 

r -exdenee or ehanye of vuxdene —Temjxrrarj absence 
for a n ghl not no tfed — llAetficr on offente under 
Indian Penal Code (Aff \L1 of 1S60) t 1 6 
Mbere all that was provcl was that tho accused 
who had been ordered to notify Ins residence 
and change of residence under a BOj Criminal 
Procedure Code (Ac of 1S98) waa absent 
from his house for a single ni„hl without noti 
fying his absence Held that such 1 ropoiaiy 
absence did not amount to a chang of reesJenco 
and that the accus d was not guilty of an offence 


<f<e Wabpant I L R 38 Calc 789 


CRIMINAL PROCEEDINGS 

See Leave to appeal to Privy Coewcil 

See Practice 

See Privy CorwciL— Practice op 

I L R 42 Calc 739 

Legal mstitntlOR of — Pofiee reporl 

not desetonng nature of ttiformnUon—Firsl ttiforma 
lion report OTHxtttng to itale the xnfoTTnalionrtccMcd 

Jn/ortna/JOB piten 6v police e^eer to hmself— 
Cttmenal Procedure Code {Act 1 of I8S9) e» 164 
173 IDO (I) (6) A prosecution is not legally m 
Btituted under s 100 (I) (6) of the Criminal Proce 
dnto Code when the police report under 8 1<3 
does not set forth the nature of the information 
and tho brst information report under s 154 is 
equally defective m this re pect Lee i Aohj 
RAET (1909) I L R 87 Calc 49 

— - Pendency o! cml suit—LelUralltgtd 

to le forged tet up as n defenee—Omvtntneti of 
letter a pnneipal ti ue in lie east—Suhsegvtnl tn 
ilitutton of trmtnol proceedings for forgery inresjieef 
e/fA« same Where after tho inititution of a cml 
euit on a promt >ory note the defendant was 
called upon to femuh eecunty and aet up as an 
answer to tho plamtifis claim a letter which was 
alleged to bear a forged eignaturo and m respect 
of which criminal proccedinga under as 465 and 
407 of the 1 enal Code were taken by one of the 
ptainliBe Held that inasmuch as the letter was 
a noevseary part of the defendant s ca e and the 
question of ita gcnuinenc s a principal issue la the 
euit the cnroinal procecdinpa ought to be stayed 
pending the decision la the civil suit Shashi 
I limauAH Seal v Eupebor (1010} 

I L R S8 Calc 1C6 


CRIMINAL PROSECUTION 

agreement to slife — 

See Contract Act (IX op 18<2) s 2 
I L R 42 Bom S3 

limitation of time for — 

See Calcetta Mcvimpal Act (Bevo HI 
OP ISOO) ES 341 (1) etc 

I L R 37 Calc 384 


CRIMINAL REVISIOVAL JURISDICTION 

Bee CniinvAL Peocedcbe Code s 439 
•See llioH Court 


Of HiaH Court Juki diction op 

— Practue-^urudiei ion 

of Bigk Court— Fule issued on one or more ofeeitrol 
grounds in a petition and idtimatcly daelutrgccl—. 
Fresh Pule on the grounds of the same peiilion 
TVhea a Pule hse been granted on one or more of 
severat grounds contained in a petition and is 

iil»imatcly discharged the Iligh Court has no jnru 



( 1439 > 


moEST OP c^srs 


( 1440 ) 


CPIMIWAL REVISIOSAL JURISDICTION-- 
cottfd 

diction to issue a fresh Buie in the same case on 
the other or some of tbo other grounds o! the peti 
tioa which were considered on the first occaaioa 
unless permission was giren to tho party at the 
time of the discharge of the first Rule to renew the 
appbcation on the other of them 

Itixdha Gohtnd v fiossam iloTundra Gtr 6 
OWN 340 and Bibhuiy JUohan Hoy T JOaaimon* 
Ditssi 10 C L J 80 referred to JoyiravcAt. 
PsPSEAD Napait StsOBo jHAasoo Sabd (1911) 
I D R S8 Cale &33 

DtsMtStof o/ (omjdctnl 

reasons /or— CrtmtnaJ ProetduTt Code (Act I of 
1898) * 203—Growils not talen tfi rta /r I Court 
of Peviston might he talen tn the High Court — 
OoitTnmtnt Ctreu/ar »fj effeel — SlatuJe law — 
Practice Grounds which were not urged in the 
first Court of revision might he taken in the 
High Court Under s 203 of the Cnmiaa) Proee 
dure Code (Act V of 1898) reason for dismissing 
the complaint must be recorded ISo circular of 
the Goremment can authorize Magistrates to 
infringe or m any way alter the btntnte Uw 
MA'?nH7DDlN felPCAR t Abdcl Rauf (J912) 

I L R 40 Calc 41 

— Pnehce-^Ttme Umtlof 

oppheahons to H%gh Court in cnminof reiiiiun — 
AppJieaitcn mad ofltrtht expiry of 60 days front the 
date o/ tie order Asamatterof practice the High 
Court will not aaro in exceptional circumstances 
entertaiQ an application in cnuunsl rerieion ooless 
it 13 made irithin sixty days excludiug the time 
necessary to obtain copies from the date of the 
order complained of In the maiUr of Kbetsa 
ilOJiAv Ontt (1916) I L R 43 Calc 1029 

CRIMINAL SESSIONS HIGH COURT 

power to direct enquiry — 

?<c Peejcsy I L E 43 Calc 542 

CRIMINAL TRESP^S 

See CriJti-aar Pbocedcbe Com IS9S 
S 106 I L R 43 All 345 

See pE’^Al/ Code (Act op 1S69) 

S3 441 442 AWD 447 

See Theft 1 L R 44 Calc 66 

See Thespiss 

HlucJnef— Entry hjf a 

eermnl vpan land »n tie po ses ton of the Conrt of 
Warde an<f euffmj 6arrv6ooj (Aereau iinifer the order 
oftheonneT~PenalCot{r(ict 'H LI of 1360) » 4 6 
747 A Bcrvant of a propnetor who has volaa 
tarily surrendered I is estate to the Court of Ward 
does not commit criminal tre pa s of mi chief by 
cutting or removing h-imboos etc g™* lug tl ere 
on for the benefit of njs masler under the eircnm 
atanecs of this case PaRMESWsB Sisoii i T i 
rEEOP (1910) I L R 38 Calc 180 

- ■ Vnantmovi verjicf of 

Jury— CnmiHaf Prorrifure Code (4rt I of JtOg) 
a 3 Q, — Jlfferenee to High Court vielfer permunUe 
tn such a ca»e~P<rtal C^e < tet YLI of JS$41] 
et ff? 391 3 C lt9~Ahun<eo{fharg< — teytiittat 
Cnminat treepass depends on the intention of the 


CRIMINAL TRESPASS—eoji/i 

offender and not upon tho nature of the act and 
when the man a intention is to save bis family and 
properly from imminent destruction it cannot he 
said that because he commits civil trespass on his 
ocighbours land and cuts a portion of the hund 
^ bcIoQgicg to bi3 neighbour winch he ordinanly 
would Bot be justified m doing be is guilty of any 
enmina! offence Where tho verdict of the Jury la 
unamraous and the Judge has agreed with it ho 
can mako no reference under s 307 of the Cnniinai 
Procedure Code Where the accused were charged 
under as 149 ,.y and , *» and the Jury found 
them guilty under a 326 only Held that the 
verdict of the Jury under s S26 was a judgment of 
acquittal inasmuch as there being no charge under 
that section independently, there could be no 
verdict given upon it Pia udi v King £mperor 
J6C W \ lOi 7 Paneltii Das v Emperor J L P 
34 Cale 69S referred to Eurrsos i 
MAKDAI. A^D OTDErS (1913) 

I L R 41 Caic 662 


21tgk Court power of 

to oUene composition of on offence on rrwsion — Crt 
mtnat Procedure Code (4tt T of 1^03) ss 343 (5) 
P3{f){<f) 439 — Aecev ity of Criminal intenl-^Eriiry 
on land vnd^r bomv fide clotm of right— Penal Code 
(Act ELI of 2860) ss 442 4/7 The High Court 
has no power as a Court of SevisiOB under s 43'’ 
rcadwuhs 423(/)(ff) tosanctionthecooposition 
ofanoSence when entered into after the ccnpction 
of the accused 4dlar CAamfro Hey v iSwoeiiA 
ChandraChoth JSC W ^ JS22 SanlarPangayya 
T SaHar Pamayya IBCr L J 760 20 Hal L 
J 6‘>t and Emperor x Pam Chandra I L E 3 
All 127 followed rniDCror v Pam P»y«ri I I 
JS 32AII 163 2iagi Ahmodx King Emperor II 
All L J IS \idhanSinghx long Emptror JCr 
L J 509 6 Pun) L Jf 25* PamSarup x Em 
peror II Ct L J 496 ISO C lOI eni io« v 
Emperor IS Cr L J 667 27 0 C 02 diMcnted 
from 46o<fiProimv AfiNtten {?W7) 411 B A 
26 djstmguishec! To sustain a conviction under 
s 447ofthcren6JCodo it is accessary to prove not 
only entry on land m the posse sion of the com 
piiinant bnt also one of too intents apeciSco in 

8 44t TThere a person was thwrgcd under es 447 

and 604 of tJie Penal Code and convicted only 
under the former Held that the intent to com 
nut an offence or to intimidate insult or annoy 
not harms been wtsbiiahed the conviction was 
bad It a person enters upon land in the po e* 
Sion of another in the exercise of a bondpde claim 
of rivht without auy such intent be cannot lie 
convicted under e 447 though he may have no 
right to the land Einprt* v Badh Singh J L h 
SAU lOJ reShshdhufPaTUi $ B L J Jf 
and Jtrraiian Singh r King Emperor , C L J 
238 followvd AKSKor SrvOH i 
Baudi (101«J I L F 43 Calc 1143 


CBUIJNAL TRIAL 

See EnoExcE J L B 42 Calc 784 
See JcntsDicTiov I L B 41 Calc SG5 

• prosecutloa c! accomplice — 

See CsniTNAt pEOCEriurE Code s S3- 
I L. B 37 AN 331 

r cUflcalion o! defective 

See Chaete I L E 43 Cale 95 
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DIClSTOr CASES 
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CRIKINAL TRIBES ACT (IH OF 1011) 

S 6— The Distnct Magistrate in graDt 

isg or rcfniing an application to tale the name 
ot a person out ol the rest ter kept under a 6 ol 
the Cruninal Tnl'cs Kct does not perform anv 
judicial functions hit functions are adsiini tratiTO 
and the llioh Court is not entitled to interfere with 
BUT order made bv tl e Magistrate in this respect 
Hiss': Alt BEriHi r Ki>o EjtriEon 

I L R 4' Calc S43 
24 C W K 624 

ss 8and2S — 

SccCsiiumlTcibcs \ct 

I L R 47 Calc 843 

s 23— 

1 —————— Ftrtl rernefton 

jer KJtixJtd cjjfrtt ejitr lit Ael—Conntiton for 
nc} tS<Ttff prior to tht Act — Puaisfntnl An 
accused person who Lelcngs to a tribe not>£cd to 
come under the Cniuinal Tnbca Act (III of IDll) 
and who ts for the first time after the enactment 
of that Act convicted ol an oOence specified in the 
Ech^ule to that Art is liable to ^ pumahed under 
cl (d) end not cl (b)ofe 23 (1) of the Act tbongb 
he mac hare been concietcd once or eereni times 
of such offence before the passing of the Act 
Eelluuxi Ft (1916) I t R 40 Mad 923 

2 2Jtmbtr o/ mm» 

Ml Iribt— Second tonnelion /or ecbeJuIed tiffenee — 
SnAaneed pvnuhnenl The second co&nction 
eostemplated bj cl (a) of a 23 of the Cnmuial 
TnbesAct 1011 need cot be the lecood coarie 
tiOD after the Act nor is it necessary that itabontd 
beiecoadin fact Taking the conrictioa orcon 
Tietiona prior to the Act as onomup coostitotme 
one eonTiction the first one after the Act would 
be the second connction for the purpesa of tbo 
section tboogh in point of fact it may be ono 
more tn a senes of convictions prior to the Act 
A third conviction within the meaniog of cl 
(h) of the section must be at least the second after 
the Act In re Sellamarit iO Mad 923 

followed E»rrBOB t Tesa Nana (lO^O) 

I L R 45 Bom 1082 

CRITICISM OF GOVERNMENT 

Set SEsrriO't 1 L R 38 Calc 253 

CROSS APPEAL 

Bet CoKTsaci 1 L R 39 Had 609 
Set Pbitt CopKCit, Pbactice or 

1 L R 37 Calc 623 

CROSS CLAIMS 

under same decree — 

Bit Crvn. PROcanenE Code (Act V or 
1008) O Xil B 10 

I L R 40 Bom 60 

CROSS DECREES 

Bet Civil. Procedure Code lOOS — 

0 XXI B 18 I L R 38 AU 669 
O XXr BE 18 10 20 

I L R 83 AU 240 

CROSS EXAMniATION 

exhibiting documents during — 

Bit Eionr or Petly 

I L R 43 Calc 426 


CROSS EXAMINATION— cOTifd 

oi prosecution witnesses — 

Set JuSisDienov or ilaoQTBarE 

I L R 39 Calc 885 

paper put to witness— Right ol 

opposite Coun el to see — 

icePpocATE I L R 89 Calc 245 


inestion put m — 

See DEraMano'i I L R 41 Calc 514 

- Proseevlton uttnessee 

erori txamtnahon of after charge — J’aifwre to name 
on dale of the charge the uttnesses required for cross 
txamtaalion — Suhrfjuenf application before close of 
the case — Fight of cross examination continuance of 
—iratter— Criminal Procrdtire Code {Act V of 
/895) s 256 S 256 ol the Cnsiinal Procedure 
Code merely lays down that after the plea of the 
accused is taken be shall bo required to state nhe 
tber he wishes to cross examine any and if so 
which ol the prosecution witnesses who e evidence 
bas been taken but it does not state at what parti 
cular time he is to be asked this question Dor up 
to what time he bas this right here therefore 
the accused were asked on the day the charges 
were framed whether they would call any of the 
prosecution witnesses for cross examination and 
^d not name any but made an application to 
recall some of them for that purpose on the next 
court day and before the ease bad closed Held 
that they were entitled to have the prosecution 
witnesses recalled for the purpose of cross examin 
ation and that there was no waiver of their rieht 
under the section Ibdbb Rai t 0 R Bsoivir 
(1009) I L R 87 Calc 238 

— — — If a cross exatninmz 

counsel after putting a paper m the hands of 
witness merely asks him some questions as to its 
general nature of identity his adversarT will bare 
DO right to see tbo document but if the paper is 
used for refreshing the memory of the witness or 
questions are put respecting its contents or regard 
mg the handwntiug hia opponent may claim to 
see the paper Taylor on Evidence d52 referred 
to and approved In the goods of Go?xs3UR Dm 
(lOll) 16 C W N 265 


Stsstoni Inal — Application bg defence counsel to 
postpone cross examination till next doy— Trial 
for marker— Iff/woi by Judge effect ef~pTejudiee 
to acrustd — ife fnof — Proefice Where at a £es 
eions trial the defence counsel applied after the 
examination in chief ofthefiretprosecutionnitncs 
for postponement of the cross examination of the 
vritne ea till the next day on the ground of his 
unpreparedness but did not ask for an adjournment 
of the tnal itself Held that the application was a 
reaeouable one which the Jndgo-eliould under the 
ciicum tances Lave allowed Though the accused 
isnotentitledtoanch postponement as of right the 
Court may m a proper case grant the mduJgenee 
Where the result of the refusal of such application 
vrss that the witnes es examined on its date four 
ot whom were important were not cross exammed 
by conn el or pleader and the witnes es eul e 

qumtiy examined were inefficiently cross-examined 

and the cross examination of the former witne ses 
might have elicited matters as to which the tub. 
sequent witnes cs might cro s-examioed. 

Held that the accused ced and that 
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C5EOSS EXAMINATION— conW 

there should he a, re trial by another Judge 

Sioastv Scran i Emveror {1013) 

X L E 41 Calc 299 

Praclict—Aecvstd ri(^t 

of — Landing qiifSUons — Eiideace Act {X of 75?’} 
JiJ J5t In India as in England the Accused 
are entitled in cross eramm^tioa to elicit facts in 
support of their defence ftota the prosecution wit 
nesses wholly unconnected with the cxatuiaation 
jn chief In the courso of cross examination of 
this charaotor the defence are entitled la view of 
the generality of s 143 of the Indian Evidence Act 
to ask loading questions tinders 154 the Court 
bts th« dtsoreiton to permit the prosecation to test 
by way of cross ©tammation the veracity of thciT 
own witnesses with regard to the (uaconuectetl) 
mittcrs elicited by the defence in cross esaium 
attoa AvRrTA htL Hazsa « Etresson (1915) 

I E R 42 Calc 957 

— The usual practice 

whore some dependants support pUintiS s case is to 
order that they shall he at liberty to cross examine 
the nlvintid s witnesses first if they desire to do so 
and to call their evidence and address the court 
hsfoM tha defendants who oppose the plaintiff s 
case do so In the special circumstanees of tbas 
ease the High Court in the exercise of its powers 
of superiRtendenee interfered with the order of 
the lower court refusini; to allow the defeadanis 
who Opposed the pUmtilTs claim to cross examine 
the latter s witncs es after the other defendaQls 
had cross exammed them MorchaM Maswam t> 
LiLtr Moaav Oiross 5 L X 595 


CROSS’OBJECTION 

See Cirn, Proobocrx Code I09S 
^ 0‘ t t R 43 Bom 591 

0 XLl r 22 

See Court fees 3 Pat 1/ J 493 
See Court Fees 4ot (FfC or [870) 
Sen I Art 1 I L R 40 All 93 
See OestcTioy 

See SAifi I E S 43 Calc. 799 


— loemor&odom of— . 

See Civn, PnoernuRE Cooe (Act % or 
1998) O XW » 22 ' 

1 I* R 39 Mad "05 


- Dirmisjnl of enft lan 

Utt flpptfll/or/adur< /o pi« eecunty—trhether sn<h 

dismu at •/ a dtemte <t! far of A«7 

Free i«fe(dfir<i/I«)l) Q XLI r ""(4) Where 
the fospondent liss filed a cro s cbjection and 
where the parties have entered into contest before 
the Court on ecveml ocea juns and the appeal ia 
ilismis ed upon the appellant s fanuiv to fnms h 
security sucbadismi saUsadismia nlfordefanlt 
and the mpondent is theref tc entitled to have 
hfs cross objection bear.! and detefniine<l tlowaR 
Sif^EOBAKSR Stvan r MowaR Tbartr Prrit 
StdoH 4 Pat L. J 164 

onr Ida a^trut pfumfij— Co-de/enrfusr# iptpieniifS 03 
forritAl re •MnJem* eroee-orpeol Iv 4<JtnSa%i r*» 
pondeeni trim eppeot bv *•« »* fcort^— Crvfe of 
CiteUProeeJeH {Ut V of mS) 0 XU rr / S2 
oad Jijf'-CoTvaaal e/li Ifr—.TranJ'/ft ef Frepert* det 
UP oj ' tSS^) tt 45 ond 5S Ci tChere one of 
•ereral deleadsnts against whom • decree I* passed 


CROSS OBJECTION— confj 
has allowed the period for appealing to clapso 
O XLI T 22 of the Code of Cml Ptocedare 190S 
WAS not jBtentfed to revive his right merely be 
caoso a co defendant has instituted an appeal 
against the plaintiff on entirely different grounds 
An appeal was filed by one of several defendants 
la which the plaintiff was the real respondent and 
the other defendants were merely formal respon 
dents The appeal was directed against the decree 
in flo far as it affected the appollaai a Jiabiljty to 
wards the plaintiff only Of the defendant res 
pondenta the only one vrha appeared in the appeal 
WAS defendant No 1 He was affected by the 
decree in so far as it declared that a mortgage of 
the plaintiff respondent s property which had been 
madetohun had been satisfied and that the plaintiff 
was entitled to possession of the mortgaged pro 
petty The time to appeal from the decree having 
elapsed defendant No 1 ptefotred & cross appeal as 
against the plaintiff respondent Held that the 
defendant No 1 was not entitled to prefer tho 
cross appeal O XLT r 22 (1) in so far as it 
relates to a cross objection was provided to meet 
the case whero x respondent although the decree is 
not eoliroly in his favour is content to let taittezs 
rest prowaed his opponent does not appeal ’Ut 
who may not be willing to rnn the risk of having 
the findings lo his favour varied or reversed mta 
out an opportunity of appealuiR against the Mdiage 
which aro advewe to nia The rule should 
narily he confined to eases of cross objections uisj® 
against tho appellsnl but 0 XLI x 33 pves tbe 
court a wido diseretion where justice " 

that cross objrotioaragsinstaco 
be heard The rule should not be 
enable a litigant to avoid the 
atatnlea aueb as the 
Pees Act 7a 1S9 j 0 transferred half 
tights itv o eertsm owu-rt to ^ X“ 
baring died m the <5 «5easrf to^J 

eslate^oe oonsideratioo the right 
which ho had acquired by the tmnsfer of mS 
/r»r» that it was not competent to tbs auminis 

iSo« ofVi M'l” =»»>'«»»• “'frf ?o I 

Socurtho l.tle ..tel a bimjl f 

r CnAKLES JosiTH Smitb 5 Pat L j 


0 \LT of the uvu T..Yer, 


CROSS suns 

See \ecoEVT 


- W K 930 


CROWN 

^esttcoETAEV or State 

-- .... annltcability ol Traasf t of 

perJy Act (IV of 1SS2) to— 

Lease J L. R 40 Mad. SW 

- delegatfoa Of aulhorttyfo Secretsrr 


of State 

See Fxtemov i 

> escheat to- 


4JM.S.S57 
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CEOWK — ecrfJ 

— right ef to prosecute — 

See Co^sPnucT I L R 42 Calc 857 

right o! m Rircrs — 

5 « ^UI>BAS iBPIOAtlOS 4ct 1sik» a -I 
I L R 37 Mad 322 

CROWN DEBT 

pnont; o! — 

Set \DMIXlSTBinOV 

I L R 45 Calc 653 
See CrvTL Pbocedcbe Code a 411 
I L R 34 AU 223 
Se TBAXSrin* or Peopertt Act (1\ or 
18S2) s 09 I L R 40 Mad 767 

CROWN GRANTS 

rule ol eonstructloa of— 

See IvAu t L R 40 Mad 268 

CROWN GRANTS ACT (XV OP 1895} 

fl 2— 

Seelfamv Liw—T^DESfTi'ecE 

I E R 40 Alt 470 

— IS 2, 3— 

See rtaismino'J Act (NVI or 1908) 

Ss 1" 90 I L R 36 All J"6 
S 90 I L R 43 Mad 65 

I ■ ■ . . I 3— Gorernm n( * pover lo pretetthe 
ly eanei rule o/ deeeent for grant) b’j it eontrary Ic 
if law— Sutjitft ) pover lo do lame— Other proptrlu 
irealrily ffranUe ai part of eanai property y 
gotemed ty eanod^Pr<^rtij eiwn by Government 
t* tzehange for property granted tfdetoheeaeeordtny 
to tarud— ‘Property gixen for the tue of grantee a» 
eveh if governed as to descent Ij eanad — Jlotealle 
properl j *f to governed The Crown haa ta Dntiah 
India power to grant or to transfer lands and bf 
its grant or on the transfer to limit tn any way 
It pleases the descent of aucb lands Buta aubject 
has no n$'ht by express declaration atiU lees by 
zoero ToUtioa actual or presumed to impose upon 
lands or other property any Jimitatron ol descent 
which IS at cariaoce with the ordinary Kw ol 
descent of propertv applicable to the case B died 
possessed of properties deseendit lo under ft Oovern 
zsent aaoad according to the rule of primogcutoro 
and others not governed by the sanad Held 
that Government had power to give to B m ex 
change for anr land covered by the sanad other 
lands and tho lands so acquired bv B in exebaD^e 
would bo subject to the rule of descent prescribed 
in tho sanad Held also that the role of descent 
preaenbed in the eanad governed a house which 
Government had allotted to B for lus use as Taluq 
dar of the village tho anbject matter of the sanad 
aUhon^h it was not covered bv the sanad and 
no express grant of the house was produced or even 
shown to have existed That the moveable pro 
petty left by B not being covered by the sanad 
was not governed by the rule of descent ptescribed 
therein PaJEvDsa BauaDcn SI^oa i ra\» 
RaoBUBAvs Kcmib (1918) 23 C W N 101 

CRUELTY 

See DivoBCB I L. R 38 Calc 907 
I L R 89 Calc 395 


CRUELTY— coalrf 

See MAnoaiEDAS Law— pESTircTioy or 
CovjcoAL Eionrs 

I L R 40 All 332 

CRUELTY TO ANIMALS 

See Disteict Police Act (Boubav) 

I L R 45 Bom 203 
See Prevention or Cepelti to Animals 
\cT(XIorl890) s 3 CL.(1<) 

CULPABLE HOMICIDE 

See Penal Code (Act NL\ of I860) 

Ss 37 302 304 

I L R 35 All SOS 560 
S 304 1 L R 42 Ail 272 

Ss o04 AND 32o I L R 40 All 103 
I L R 42 AU S02 
Ss 22o ,>00 EicErrioN 4 

I L R 40 AU 686 

s Qtence of transportalion for 14 

years— If Legal — 

See Penal Cods s 59 

25 C W N 614 

CUhiULATIVE SENTENCE^ 

. Biotsng-^Separale sent 

tnett for rtoling and eauttng Aurf— Pennf Code (Act 
^LV of 2SS0) )» liT J’J Separate sentencea 
for the offences of noting sad hurt are legal where 
It 18 found (bat each person tooh en individual 
part in tho esssult \tlmony PoJdar v Queen 
Emprett I L li 1$ Calc 4i2 llohnr Mtrv 
Qaem Esnprett 1 L B IS Cole t^S Feraaat ▼ 
Queen Empret) I L li Cole 206 referred to 
lUMANOCTOASlNOirt Empbbob (1013) 

I L R 40 Calc 511 

CURATORS’ ACT (XIX OF 1841) 

Bee SircoESSioN (Profebti Protection) 
Act (\I\ op 1341) 

ss 3 4 and li—Oalht Act {Vo' 

ISlOf—Beathofrepreaentatne 1 atandar~Decea»eire 
icidour repreaciiraliic VaCandar~Dealh of t/ev.xdom 
— AppAcoIion by the ntartti Aeir of ike deeeated 
male I atandar for po»)tasiott—Six inonfAr eaku 
lat%onof~pTopt tjetomed by Tight msueces mn 
— /nijmry upon eolenin tfeefara(io«— upon 
aotemn afirmation One Kotrappa representative 
> atandar of peshagnt \atsn died in 189’ His 
widow Basawa was entered on tho 1 atan Pegigter 
ee representative Vatandar and she held the \ atan 
properly until her death m 1007 Witliia six 
months of Basawa B death Kanappa whoclairaed 
to be the nearest lieir of Kotrappa applied f<,t 
pos ession of the property under the Curitors Act 
(YIX of 1841) and the Judge granted his appli 
cation One of the opponents to tho applicattcn 
thereupon moved the Ifigh Court under the extra 
orduarv iimsdi tioncontendmgtbat (i)und re 14 
of the Curators Act (\I\ of 1341) the provi lona 
of the Act could not be put in force because 
Kotrappa died more than six months before the 
dale of the application and (u) in grantiog the 
application the Judge did not follow the procedure 
which ts made Imperatim by the words of s 3 of 
theCnmton Act (\IX ef isijj thafjs tbettycne 
no inquiry upon sole tion of tho com 

plainant (applicant) mg the order 

3 c 2 
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CURATORS’ ACT (SIX OF 184^)'-coBf^ 

— S3 8, 3 and 14 — co«tJ 

ttat (i) the decease of the propnetor whose p«> 
perty was ciauned by ngbt la Baecession’ 
tefetted to m s 14 of the ^irators Act (XIX 
1S41} included the decease of £asaw& hecsote she 
was between the death of her husband and her 
own decease lie propnetor of theproperty claimed 
AU that Trae to be decided was who ehotud be put 
into posscssjon ei the property m sBceesaioa to the 
last deceased holder (n) The Judge having acted 
upon the application of the claimant in addition 
to bis affidavit on solemn, affirmation the state 
ments m the affidavit furnished sufficient grounds 
for aoUou under a 4 of the Curators Act(XJXof 
1841) having regard to the provisions of the Oaths 
Act (V of 1840) BaBiArrA « IutauJi5SA(l9O0) 
1 L R 84 Bora 115 

CURRENCY NOTE 


CUSTOM—confii 

Sec CmtiPfOccBUEC Code ( 1003) a 100 
I L B 36 All g5l 
Set CosiMOv La'vii I L R. 1 Eah 249 
See CesTOSi OF Caste 
See CcrSTOsi OT the TaapE. 

See CesTosi or Usage 

I L R 45 Calc 2853 


See HI^Dt7 Law — A©optio> 

I L R 32 AU 247 
j 5 p« BiMJtr Law Altenatiov 

I L E 43 Calc 417 

See He.DP Law— C tJSTOJL 

I L R S2 AU S63 
42 Calc £S2 

See Hurptr Law IsirAETiBLE Estate 
2 P L J 339 


See C5Il*tSAE PBOCEDT7BE CoO* (ACT V 0» 

1808) 8 517 1 L R 40 Bom 186 

Delivery of halves of— SwcAdehiery 

does not Ttass t^e properly in the notey — Cre<fi/or 
reeemny Jiahea of wotca^rom rfe6/or vot enUtlei to 
IP tJ< on d«b«>’y of Me orAer Aaiies The delivery 
bs a debtor of liahee of eunency notes to lus 
creditor with the intention of payiig off the deb 
by remitting the other halves dots net pass the 
property tn the notes to the creditor So as to enable 
aim to cbMin delivery of tho other halves .SOTifA 
T IlvtiSy S9 L J Q B 172 followed. The 
debtor does not by eitoply eendms the P'st halves 
without aoTtbing more oceomo a trustee or bailee 
m wsnect of the other halves of the notes Per 
Eiiuu J — S 92 of the Indian Contract 
Act does not applj to money t>t currency notes 
although the definition of goods in s 76 of the 
Contract Act is v idc enough to cover coins and 
cuncocy note Per BAKEWixt J —The delivery 
of the hfllf note? to the croditor ws? only one step 
towards or preparatorv to the actual delivery of 
the note* and indicates only an intention to trona 
fer and docs not constitute a delivery of the notes 
Ko« Vevkata R *}tiAH « Omciit AvsIO^EE or 
MaDFASfZW) I L R 33 Msd 1^5 

CtJRRENT ACCOUNT 

See LiirrrATio\ Act 1903 Sea I Abt 85 

I L R 1 Lab 12 

CUSTODY 

See CorvrrpFErr CoI^ 

1 L R 44 Calc 477 

EnrEvcE Act (I or 1872) * 26 

I L P 42 Bom 1 
See JCTE I L R 44 Calc 93 

CUSTODY or CHILDREN 

See CoAnoiA'i I L R S8 Blad 807 
See Giabwa>s abd AIabjis A« (\TXI 
isino) g 25 1 L R 39 Pom 438 

See IviDMTpr.o I L R 41 Calc 714 

<?« Mixop L R 41 I A 314 


See Vtrt-nov I L R 40 Calc 879 


I L R 42 Cahi 583 


See Hinpo Law pArxiTrov 

I L R 45 Bom 


740 


See Hivdi: Law— Scccskjon^ ^ 

I L R 48 O&Ic 997 
Ste Ivtt7fi!.OT I 1 E S6 Ban 381 
S« jAion I t B 4S C»Ie SOS 


I I, a 3S salt 70? 
See JuTfSBicwov I L R 35 Soa £84 
teKaapK«iJoi« 35 , 


.V>-. hw^IPOBA EtaTS 


nv'cnrrr’t^SIOr 0 


S„ 38 AU 125 

1 1 B 34 AU 645 

*- )"i:~l’'3S?ori63 

JUooinoit J'g' W °'k 69 
*' or ^o•.g. JUo«M 

Sts JlEMo'^s I li. E 43 Bon 84, 

S" OocoiAKPT Hooana ^ ^ ^ 


Stt ,5 ,3 

Pat ?g oP TofnS of WOBSinj* 

Set PALAS JJ 42 Calc 455 


SeeTenz^tnos „ .5 

See ^£laIOOE^^eBE. 18 C W N 8 

Stt T’aorr.cM Coon 

A„ 1631 SCO IJ a 

St rin-o-io fccctn „ 


Pe uaebiaoc 

St, Cc« 00 CJi>s«| ^ „ Calc 017 
c„ Sooao CnoTj I, H 48 Calc. 658 
_ AdarllM 6? 7«1»> >» 

? , Ucooo Aao_A»orgov j 
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CUSTOH— fonW 

BLOptioa ol daughter’s son — 

Pc': JAB Cor?T Act 1918 

I L. R 2 Lab 167 

scioption by widow without authority 

lySIahesns of Delhi — 

S<t DeCIOPATOBY ‘'CTT 

I L R 1 lab 92 
I adoption of daughter’s son by 

Brahmins of Amn sar — 

^^^JA1I CorRT Act 1918 s 41 

1 L. R 2 Lah 167 

adoption of an orphan boy among 

Jains in the Idar State — 

<( llrsDC L^w — ADomo'J ("4) 

I L P 45 Bom 754 

Bombay Stiver Idarhet — 

S( Cu TTACT ( .) I L R 42 Bom 224 

enablmg tenant to build— 

,b * Maftw F TiTES La'vo Act (I of 
I' fiv) s ^ 11 151 157 187 (j) 

I L P 37 Mad 432 
. evidence etc in relation to vmtten 

contract — 

Do'n, Kabauiat 25 C W K 13 
'■ expert evidence in proof of — 

Sc* CcTcin Mewo'ts 

I L R 41 Bom 181 
finding as to existence of— 

See Civil Paoccornc Cooe 1908 8 100 
I L R 41 Mad 374 
• kbanadamadi— 

S' e 1 CM4B COCBTS ACT 1014 

I L R 1 Lab 245 

- modifying ordinary Law — 

See Illxoitiuatb soy 25 C W N 433 
Set CrsTOU I L R 45 Calc 450 
— — of caste — 

See IIl'iDU Law— AIabbiaoe 

I L R 39 Bom 538 

— of Imparlibllity — 

See Hixcu Law — J oerr Family 

I L R 41 Slad 778 

of Succession (Kohomedan] — 

See Oenn Estate Act 11 

ISC9 I L R 38 All 552 

- of inalienability — 

See iMPABTirLE E TATE 

I L R 36 Mad 325 

- of Mobesiis of Delhi — 

See Declaeatoev Suit 

I L. R 1 Lab 92 

- of Marwari metebanfs — 

See lIosDi SoAii Joo 

I L R 39 Bom 513 

. . - of liattuhottai Chetties la Madura 

See Unnu Law— Pajititiov 

I L R 44 Mad. 740 
— privacy in Gujarat — 

See Ea EMEvr I L. R 44 Bom 496 


See Iueft I L R 41 Calc 433 


CUSTOM— co7!/(? 

prlmogealinie — 

See Clstom 1 Pa* L J 109 

See Hindu Law 24 0 W N GO 

recorded m Waiib ul arz — 

See PEOvrsciAL Small Causes Aci 
1SS7 Sou n CL. 13 

I L R 43 All 681 

trans! rability of agricultural 

tenancl s— 

See TpA'fSrER op Ppopefty Act ISS- 
s 43 25 C W N 420 

up country cotton merchants — 

Combact Aot (I\ OP 18/2) ss 1/8 
n I L R 43 Bom 205 

temple— dimualJlcation of females 

to perform duties in- 

See Civil ProcEDunn Code (Aot V op 
1908) 0 XXIII p 3 

I L~R 33 Mad 850 

Adoption— 

■ ■— ...... Of brolheri iaiigUers 

ton — Joti — JuUunduT onus probandi — 

Piwaj > Am Held that ths plamtiS the adopted 
eon on wbom tbo onuj lay had faded to prove 
that by custom amonp Jats of Jfau a 3Ianko 
foAsat and district JuUuadur the adoption of a 
brother « daughter a sou is valid Palla r J?i d^rl 
(SO I B JS03 F D) Sarain Singh v Jaicahtr 
SinjA ( 0 Indian Catei 830) Fal a v Wargam 
St7igh(0iP P J0I3) and haiha Singh V Mangal 
(90 P P 2914) referred to also Sant Singh v 
ilegha Cnnl Appeal ho 1232 of 1907 (unpi/b 
hthed) and the Piieaj i Am VUam Singh t 
Kttra Singh (ISO P P IS90) dissented from 
JA.J1AT StNOS t UrAOAA StNon 

I L R 1 Lah 15 

■ I Of a efranger—Jali of 

tabsd dielnet Unaar — onus probandi— 

estoppeU-ickere adoption was the result of a eempro 
msse to icheh the challenger s grandfather was a party 
Held that the onus ot proving that the adoption 
of etranger (v» tbo illegitimato child of tho widow 
of a brother) le valid by custom among Jats of 
BoDgroom (a^Aif Fatchabad district Hissir rests 
on tbo adopted child and that this onjs had not 
been diecbarged in the present case Palligan a 
Digest of Customary Law page S4 and paragraph 
37 (5) referred to Malagtr v Jagir [93 P E 
1893) distinguished Held koxieier that aa the 
defendant who challenged tho adoption was the 
grandson of a party to the compromise under which 
tho adoption was made and under which ho received 
a material benefit and who was present and con 
crating when the ceremonies were performed the 
defendant was stopped from disputing tho adop 
tion and was bound by his granlfathers action. 
Zabht T Sin samma AiAnfifyP R 190S) Den 
Dial V Olam Den (37 P B 1907) Hahib Khan v 
Slukemtnad (€f P P 1912) Dhagal Pam v Chlal 
Chond (ISO P P J90S p tf9’) and CAuAar y 
Mnssammat Jas Kvar (G9 P E 1917) referred to 
Momam 1 J/n sammnt DEAyvi 

I L R 1 Lah 81 

By an adopted ton of 

AtcbrotAcr — Hindu Jats — LudAianaBiiJnet— P aaj 
• Am Held that it had not been shown that 
among Hindu Jats of the Ludhiana DLtnet a son 
ksB proprietor who happens himself to have Lera 
an adopted son, is d Wred from exercising tho 


N 
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CDSTOM-<onf<? 

Adoption — eonid 

general power possessed by a proprietor m the 
central and eastern parts of the I^njab of appoint 
mg one of his kinsmen to succeed him as hia heir 
Pattigana Digest of Customary Law paragraph 
do and tho judgment of the District Court of 
Ludhiana dated 9th October 1914 ^CitjI Appeal 
No 124 of 1914 Hira t Dewa Singh) teferr^ to 
Mehrav Ilangal Singh {90 P R 1914) and Ralla 
T Budlia (50 P R 1893 (F B) distinguished 
Held also that the plaintiSs collaterals on whom 
the onus lay had failed to pro\o that the adoption 
of a brother is invalid among these Jats Sant 
Singh V Mula (44 P R 1913) and Waryam Stngh 
T Jiuan Singh (205 P L R 1913) referred to — 
also Eattigana Digest paragraph 3G and intro 
duction to Chapter III and the Ludhiana Customary 
Law of 1911 page 98 Semble that the suggested 
rule that no adoption can be vabd in which the 
mother of the person adopted is debarred from roar 
Tying the adoptive father docs not apply amongst 
agrioulturista of Ludhiana Gordon Wallrra 
6a tomary Law jiage 93 referred to JrWA SluaH 
V l/ussennmat Crakqi I L R 1 Lab 29 

— idonlion oj daughters 

ton— Man) Rajputs ItiTisil i^aloaor district Ju/fan 
dur—Riuaj t nm Held that by custom a Manj 
Pttjput of irth t( Nakodar district Jullundur is 
authorised to adopt his daughter’s son who u 
al o an agnatic relation Samako Ksar t Koa 
WAJB KnAir I L R 2 lab 193 

■ ■ ■ 0 / daughter s son — 

Dlnnoi Jits— Tahsil Kharar DulrKt Ambala— 
Wajibulan — value of Held that by custom 
Among Dhanoi Jots of Tahsil Kharar the adoption 
of a daughter 8 son 18 valid Surder Stnghr Hist 
Mono (68 P R 1S8S) followed Ralta v Budha 
(SOP R 1SD3 F B) referred toanddistinguislied 
Held also that a Wajibeilan being part of a 
Revenue Record is of greater autbonly than a 
Pitiai t ant which is of general application and is 
not drawn up in respect of individual villages 
GimsASHSK StKon t ust Pabtapo 

I L R 2 Lab 346 

' , ■ ■ Hindu Law — IFiU _ 

by adoplue father of entire estate in fatour of 
natural son bom after the adoption — whether 
taltd. The plamtiS appellant was adopted by 
his adoptive father in 190j about five years 
later the adoptive father got a natural son the 
defendant respondent The plaratifi sued the 
defendant for a share in the estate of his adoptive 
father Tlie defendant resisted the suit on the 
grounds (1) that the plaintiff being the daughters 
son of his adoptive father could not be validly 
adopted. (2) that the adoptive father (deceased) 
left a wiU by which he devised his entire estate 
to the defendant Held that under Hindu Law 
tho adoption of a daughter s son is invabd but 
that the plaintiff had succeeded in establishing 
a custom recognizing tho validity of the 
adoption of a daughter a son among the Khains 
of the town of Amritsar and that he must 
therefore bo treated as the validly adopted son 
of his deceased adoptive father SarJvr DiuaN 
Singhv Mussaramat AwfcAan (r3 P R IS7S) Alma 
Snghv Jalla Singh (61 P 1 1S83) Tatar Shtb 
Chnm(IC. P R 18S3) Ganda Malr Slossamiaat 
1 adhi (CT P P JSS^) and Ilamarnan r Alma 
Pami'^IP R IIRIO) referml to Ileldalo that 
as soon as the plaintiff was adopted ho became a 
eo pattener with bu adoptive father and that the 


CUSTOM— confj 

Adoption— confi 

latter could not dispose of any property which 
belonged to the joint family Hi3 will therefore 
could operate only upon his separate property and 
was invalid 5110 the joint property All the pro 
petty in the hands of the members of a joint family 
should be treated as joint property unless the 
contrary 18 proved Held further that the adopted 
son takes one fourth of the entire estate m those 
provinces which follow the Mxtalshara School of 
law Maynt 3 Hindu Law paragraph 163 referred 
to PARStvNlSDt SimCHARVDAS 

I L B 2 Lab 69 

Alienation — 

Ante iral property — 

j«sf anteudent drbt — nature of enquiry to be made 
by the aliene — rule laid down in Drii Ditta v 
Saudagar Stngh (65 P R 1000) evpUmed The 
main question for determination m this case was 
whether an alienee of ancestral immoveable pro 
perty from a person governed by custom la bound 
to prove necessity or enquiry as to necessity with 
respect to a debt which was due by tbe alienor to 
an antecedent creditor and which bad l»en dis 
charged by the alienee In other word is it the 
duty of the alienee to enquire not only into the 
existence of the antecedent debt but also into the 
nature and necessity thereof 7 IleU jw S^oi 
Lal J that an alienee discharging an antecedent 
debt is not required to make an enquiry into the- 
nature thereof and that this is m accord with the 
rule laid down m Dei* D.ita v Saudagar S^gh (6S 
P R 1900 F B ) Muhammad Hayat AAon v 
Sandhe}ihan(S5P R 190S) uad Muhammad Iflam 
T Bar, Lal (7 P n P 1914} apprpjed Mahar^ 
Singh 7 Baliiait Singh (I L R ~Af^ [,fprrrd to 
and Tretelyan s Hindu Law page 3111 J®, 

But tho law enunciated above 
alienee who acts in perfect good 
paying oS an antecedent creditor gets »» 
jf L has knowledge of tbe true natum of the debt 
or act. m bad faith" or where he and th® 
creditor are in effect one and tbe same person 
Held per LKEosstONOL J that the ^ 

down m Heti Ditta v Saudagar Singh is that the 
mtial onus lies on the outsider alienee to show that 
the debts were due and when ho has discharged 
that OHM the turn of the 0 PP°^"^ 
comes to show that tho alienw 
enquiry or that if he made one he must ^ve learnt 
of the real nature of the debts 
no enquiry whatever m Deii Ditta 
SinffA refer to an enquiry as to tho 
debts but include a’*® Wy « 

If tho party challenging the ®l‘e"ation can shW 
that the r^ult of the first enquiry 
rawed doubts m the mmds ‘’f 
prudent man as to the morality or re 
ft the debts Held per Cu^M that m thU case 
all the circumstances including the ^ 
alienor was a neighbour of th« alienre 1 "^, 

the alienee must have known and 

contracted as an act of rccU ^ , 

could not bo regarded as just debts 
Niamat Kiiv't j L B a i*an 


ineesiral 

a i/t famur of daughter la presmee e/ " ^ 
ilher-Knh i/,-Mauza U 

dritl Jhelum — riicaj > Am _ Kahufs of 

ea proved that bv custom pro 

i/Wwal d. trict *ait.oSo£ 

leior has tho jiower to make a free 0 1 
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his aRcc*tral Kn i to a daughter in the {vrrsenco of 
Irothers or other collaterals Kh\ ia Calkth v 
Waham Ah (f.S P P 1011) \>rKl.»nv \arfra 
{100 P J{ 191 ) \trrn r Ttra Hr J p jjOO) 
Fa Calhih r Johan '•hah {0> / 1 IJO ) Hayil 
T J/issammntG //un(S I P lOlh) and Jluiam 
fnalPahmalv Faith Mufammod {0>, p P 1912) 
referred to Utis^'rmmal Nur /than x D Jf<i (iff 
P P lh> ) not followed KotN • 

Ilvuammal Kt ran I L R 2 Lah 170 
' - ■ ■ A »resst/y — Salt prite 

erlanetd bj a f(tl\out i/ein— ir/efAer the actual 
trarsffrt on con be vphtid The plaintiffs the 
cephetrs sued in 1*^14 to chall nge n sale of IS 
lanalt 3 marloi Bnce«tra1 land made Lr their 
2 uncles in loOS for I a 1 jOO on the ground that 
it TTSs without consideration and neces ity The 
Distnct Judge found that I s SS3 of the consider 
ation was fctitious (roLalh inserted with the in 
tention of scaring away pre*ernptors and decreed 
rlaintiifs claim on parmenl of their share in the 
balance of tic jurchaic nioncs The defendants 
appeal d to this Court Held that m cases like 
the present the real issue is what was the contract 
between the vendor and the vendee and if it is 
found that Lv consent of the vendor and the vendee 
a fictitious amount was included m the ostensible 
sale price the onlv matter which remains for con 
eideration is whether the real contraet is one which 
should be binding on ibe collaterals Cml^o 210 
of 1 tOo (unpunished) followed Ktarx Sundar 
Sifioh {27 I P lOOj) not followed Held ala 
that as in this case the actual sale price of Ps 1 212 
for 18 Xonofs of land paying a revenue of Bs 6 
onlv was apparentl) the full market value and tbo 
vendors were in a necessitous condition and con 
sidering the delay in taking action the sale ahould 
be upheld and the plaintiffs suit diamis ed 
Frwjfiti Siwea r Abjav I L R 2 Lab 22 
. ■ Family Fnmogemtuis in Cbotk 

fat— One Kranrh o/ a /ami/y n tudenct of its 
opffco^i/ity to another branch There is » 
cu tom m Chota Nagpur that an estate granted 
Lv the Iilaharajaof Chota Isagpnr is impartible 
end IS goveincd by the rule of primogeniture 
This IS not mere!} a family custom prCTSiIing 
in the Maharajas family but it is al o the Itz 
fcci of Chota Nagpur ^Micre a custom prevails 
m ore branch of a family it Is strong evidence 
to be relied on that it applies w ith equal force 
to another branch of the same family Per 
CnarsiAw J The Privy Council decision to the 
effect that the words jnilra pulradt occorriiig in 
a modem Hindu W iU would convey an estate 
unconditional and unlimited are based nptsi tho 
ground that these words had by 1868 acquired a 
technical significance It is quite impossible to 
sav that in 170a before the British had acquired 
jurisdiction in Chota Nagpur that the words jntra 
jnilradi bad acquired that technical meaning Per 
Atki>sov j a grant of land containing the 
words jnitra fnitradi conveys an absolute perpetual 
estate m the lands descendible from generation to 
generation coupled with full powers of alienation 
Qitrif ^^hetber in Chota Na^nr thu rule la 
subject to a proviso n so long as there are 
lineal male descendants entitled to inhent T.«t. 
GAJtMiRA Natr Sam Deo r Lal Matbublai. 
Nath Sari Deo 1 Fat L J 109 

— — — Evidence of presumption — /•/<rcnce 

cf exitlenee of a tvtlom from eontmved vte if land 


CDSTOM— confJ 

for a purlicufar purpose It is open to a Court to 
Infer from long enjoyment not exorcised by per 
mission stealth or force the existence of a custom 
If after considering tho evidence the Court comes 
to the conclusion that an alleged custom is unreason 
able or that the privilege is enjoyed as a result of 
permission given or that it is exercised by stealth 
or force the Court is entitled to find against the 
custom Auar Sen v Mannan I L B 17 All 
S7 referred to Sradi Lal t Muiiammai) Ishaq 
Kdan (IDIO) I L R 33 All 257 

Maintenance claim — The Plamtiffa 

were two ilshomedan concubines and their 
illegitimate sons by a deceased Hindu claiming 
again t the Legitimate eon for maiLtCDance on 
(he ground of family custom Held custom not 
proved CuARAt<Jrr Stnoh t Aunt Au Khan 

I L R 2 Lab 243 
Inhentancfr— CHsfomary Law of 


Punjab — ShtxU Antarxt Tribe of— Gift by father 
to daughter — Estate talen by donee — Evidence and 
proof of custom— icquteseenee and comequent 
estoppel — Partition by agreement of parties as oe 
quiescence in title of allottees — Limitation Act (YF 
of 1877) Sch II Art llS—Inegeetne adoption— 
J/ahomedon Law The appeHants claimrd po ges 
eion of the property m suit on the allegation that 
It was ancestral property to which they were 
entitled as reversioneni Tbedcfence was that the 
respondent was m possession under a gift from the 
last owner a Mahouedan lady who had adopted 
him as her heir and who had her<clf received the 
property in dispute as a gift from her father in lieu 
of her mothers dower and that the suit was 


Ansaris of a Pathan tribe of Punjab Slahomedans 
and tbo apprliant s case was that according to a 
custom prevailing in tho family no woman could 
lake by gift a greater interest m ancestral property 
than an estate for life and without power of alien 
ation and that tho gift to the respondent was 
therefore void In dismissing the appeal from the 
Chief Court of tho Punjab Held by tho Judicial 
Coitmitlce on the documentary evidence as to 
tic course of litigation concerning the piopeity 
and tbo circumstances connected with its devolu 
tiou since 1847 and on the other eMdence in the 
rase that not only had no such custom as alleged 
applying to the familv keen proved but the evi 
dence relating to the devolution of the property w as 
inconsistent with tho existence of such a custom 
and la fact disproved it nor was it supported by 
evidence as to the limited rights by custom of a 
W1C.OW in her deceased husband s property nor bv 
evidence of a custom preventing a Mabomedan 
lather from giving his property to one son to tho 
exclu ion of another Held also that there was 
strong CMdenco of the appellant s acquiescence m 
the respondent a title in the fact that in ISOo 00 
the principal lands which Lad been held in undivided 
shares by the parties were by agreement parti 
tiened each having allotted to him lands which 
repre ented hts share and that the respondent t 
•hare on the partition represented lands which 
bad come to him from the gilt which the appe! 
lants now disputed as bemg void Semlle That 
the omission to bring within tho period prescribed 
bv Art 118 of Sch II of tbo Limitation Act (\\ 
of IS ) a suit to obtain a declaration that an 
adoption was invalid or never in fact took place 
was no bar to a suit like the present for poss^,o„ 
of property Ttr utran Lahadur Singh x Pam 
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eshitf SaLhsh SingJi I L B 25 727 L B ai 

I A ISG followed Under the jteneral Mahome 
dan law an adoption cannot be made and area 
if it be made can carry with it do right of inherit 
ance JIimAirMAD DsI4E Khan i Mohamuih 
I siAZUD DIN Koan 11011)1 L R 39 Calc 418 

Timhei — Tenatls tf rraj ett tmi 

appropriatt timber trees — BeasonabUae^ o tin 
rm^aiahlentss of custom tf question of lam or fact — 
Custom not unreasonabU The reasonableness or 
unreasonableness of a eu tom is a question of 
law Bra Iburn t Fdey 3C P 129 135 followed 
Where a customary right claimed by tenants to 
cut and appropriate trees upon the holding was 
upheld in the First Court but the Judge on appeal 
declared the custom to b- anreasonaWo in bo far 
as it permitted the appropriation of timber trees 
Beld that there was nothing unfair or dishonest 
or contrary to tht pubLc good m the cuatom and it 
was not unrea QTiable GusilKAri. BivtKiTAE 
MONl SlNOBA MlNDaATA (1915) 

la C W it 1188 

- Succession — Among tribal commn- 

nittes m the Poniab — Aqnales -Oeneral custom 
excluding daughters axerpfions to — ^ureesnon of 
daughter uA«a named to near collateral toko 
ts tn her father’s house as hhana iamad IrestderU 
son irt liito\ — Biwaj i am or offcial record of ctulomf 
tcdue of as eiidenee A blaliomeclsn Jat belonging 
to the sub community of Dabs settled in the Jhan^ 
District of the Punjab died without male is«ue 
and leaving a widow and a daughter who was 
married to a near collateral of the deceased who 
was also hia lhanadamad or resident eon m law 
In a auit by the respondents who as collaterals 
has^d their claim to a share of the property of the 
deceased on a general custom of agnatic euceesstoo 
in the community or tube to the exclusion of the 
daughter and her de o'ndents the appellant the 
son of the daughter of the deceased who was the 
devisee of hivwiU, alleged that a daughter taaTied 
to a near collateral who takes up his re ideoco m 
the father m law a bouse as a khana iamad sac 
ceeded to her father s inbentanco in preference to 
the agnatics and produced in support of tb>e 
special cuatom the Biwaj i am or official records 
of custom in addition to a considerable aiDonnt of 
oral testimonv Held, (reversing the decision of the 
Chief Court) that on the death of the widow who 
had inherited the entire estate the daughter and 
her son were entitled to auccv^d in prefer ice to 
the respondents Assuming that such a general 
custom as that relied on by the respondents exist^ 
»s to which the decisions of the Punjab Cffiief 
Court were by no m^aus uniform specially in the 
case of ^fahomedan tribes who were endo^moas 
it was clear that the rule was admittedly subject 
to many eiccgtions seo Rattigan § Digest of 
Cu tomary Law for the Punjab Chap II para 
27 where they are enumerated and Roo s Tnbal 
I»aw in the I unjab where particular stress is laid 
on the value of the Riwaj i am as a reco^ of tribal 
enstomt and it is said that son in (aw of tbo 
house IS a regular Institution Held oho that 
the riwaj I am w»* a public record prepared by * 
publis ofccer ui duchargo of his duties and under 
Oovemraent rules and was clearly admissible m 
endeneo (o prove the facts therein entered subject 
to rebuttal. Anl their Lordships were of opmion 
that the statements fn the Piwaj i am for thu 
Jhang District formed a strong piece of endencu 
In support Of the custom set up by the appellant 


fjusrohr”^onfif 

which It lay upon the respondents to rebut and 
they had failed to do so Beq i AiDiK DixTi 
(1916) I L B 41 Calc 749 

• Inheritance — Enirnce admissible to 

? )roie custom at xariance with the ilahomedcin 
aw — Exclusion of daighiers from inheritance— 
' Riwaj t am — I alue of the rtwaj t am as eiidence. 
One Saiyid Asghar All a natiVo of Qisbi Palwal 
lo the Gurgaon district of tho Punjab and the owner 
of a small amount of land in Palwal though not a 
Biswadar nor a member of an agricultural 
family entered the service of the Gorerameat of 
the N^orth IVeste-n Proyim-es and beeamo a tahsU 
dar He rendered distinguished service during the 
mutiny and was rewarded by Government with 
tho grant of a viUvgo c..lled Wait Badshahpur m 
tho Bulaadshahr distriwt After his retirement 
Asghar All retired to bis native town Ho died in 
1876 leaving him surviving two widows two 
daughtera and a minor son On the petition of 
the widows the Bulandshahr estate was taken over 
by tho Court of ^ya^ds When the son came of 
age the Court of Wards released half the estate in 
his favour bub retained half for the benefit of 
the widows and the daughters and their b®'™ 
After the death of the widows and one of the 
daughters the son Ali Asghat sued to rccovw 
possession of the remaining half of the Bulaud 
shabr property on the ground that oocorjiag to 
the custom of the Punjab and the loosl cuitom 
of th“ biswadars of Palwal m parfcic^ar dangh era 
were not entitled to any share m the 
heritance in the presence of a son tUM 

evidence was admissible to prove 
alleged by the plaintiB notwithstanding that swh 
custom was contrary to the Wihom dan w 
bat that the plamUfi had failed to 
such custom us that set up by him f’? 

family Th vvlue as evidence of the document 
known as Biw y » om di cussei ^ AaoaAa 
t THtCoii'&CTOaorBUI.VNDSHA^fW^ 

There w » custom m 

Cbota Nagpur that on estate granted by the 
Maharaja is impartible nud governed V 
rule of pnmoTcnitare Lai. GAJBVaBA Nath 
SA mDsov J 109 


- Proof of c u 8 


modifying ilahomedan Laio-O^tom 

uHfmen from share of ««fcertJance of jmXeinal 

Bombay Begulahon 17 of 1537 s 

Laws Act 1512 s S^Essentials xn promng t^iom 

—Famda evstom— Position and rrlalioTuhip J 

memb rs of family— Denial by 

Jandj of ^sUnee of uLfw a 

^Eeeenue^ Records as evidence. On -nd 

wealthy Shia Jlahomedan in Smd 

leayug no widow or child the ® 

relations were a nephew (the plaintiff PP . . 

and a sister and her son the first and de 

fendants respondents The appellant s c s 

that the question as to the rights of 

was governed not by Mahomed-an Law bat oy 

enstom which excluded women from 

tho inheritance of a paternal relation ‘ 

under s 26 of Bombay regulation IV of IB-/ 

which had been citended to fiiod no prejumptlOT 

can be made in favour of the esutence of » “"“e® 

or custom where It is known that such " 

emtotn is prevalent but it was incumbent on tbo 

•ppcllant to allege end prove the custom on which 
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te rclifd. Dain Pan r SoJid SinjJi 41 Fan/ 
life i'>J j'ff 1 OBEFTSOx J is ft ca e tinder *. B 
«f the Punjab Laws Act 16~2 (he words of whicb 
arc more itronelj in faronr of the appeUanl a eon 
toaticn than tho«6 of e. 20 of Bombay regulation 
IV of 1S27 Custom binding inhentance in a 
parti ular family has long been recognLcd tn India 
Soortndro \alkPoy r JI{eraiMn€t Eumontak 
12 J/oo I A 81 and tho pnncirica applicable to 
the proof of cnstoiss in England were not to bo 
applied in considering such a custom aa that 
elainsed in the present suit Nor was it nccessatr 
to reject aa oaelcss for proring neh a custom all 
the instances mentioned br Cnorcii J In bis 
judgment m tho Jndicial Commissioner a Court. 
An example of each of (be conditions there laid 
down ought certainly to bo established by aomo 
witness but it was not necessary that all should 
bo proved m every ca » as that might greatly 
weaken tho evidence by tradition to which m a 
cn tom of the character under consideration great 
weLht was duo TlemofotsAmi Atnmnl v .^imr 
enlh/i Ptrumal Stthurajar li Moo I A S70 
refcTcd to as to what was essential to the proof 
of special usages modifying the ordinary law of 
snccession UtM also aa.ummg that (ho CQa(om 
relied on which had not been precisely defined by 
the appellant was a custom by which m (be event 
of intestacy daughters of the deceased were «x 
eluded in favour of their brotbere and sisters m 
favour of male paternal relations that such a 
custom had not on tho cvidcuce been sniScieDtly 
proved. The position and relationship of (he 
different members of the family most alwayt be 
cooaidercd in determining whether claims were not 
met becauso the rights to which they related did 
not exist or whether they were put on one eido 
because in the circumstances there wss no need for 
asserting them j/irafinv tii7<iyanfla I L P 
8 Mad 4G1 referred to The fact that prominent 
memben of the families concerned denied that 
such a enstom as alleged existed and the non 
production of the Rerenuo Records one of which 
ehowed a division according to Mahomedan Law 
and not according to the custom here set np were 
both evidence strongly against tho custom In the 
opinion of tbeir Lordships though there was much 
in history for tho custom and some evidenre by 
which ft received support yet on tho whole the 
cvldenco fell short of the standard to which it must 
attain in order to succeed in altenng the devolution 
of property according to Mahomedan Law to a 
devolution determined by a family custom Abd<TI> 
nrssrix Kiiav t Soxa Debo (1017) 

1 L R 45 Calc 450 

Marriage — Pogha (brtde price)— dae 

to nearest tnole rclalne of a Koman tnorrted mlhoat 
Sis eonsenf— Pathsns of \laqa 3Ialhad~Dulrut 
Atloek — tfoman of full oye~tchtt}itr th* custom eon 
be fejo/fy enforced — Muhammadan Xou^irufian 
Contract Act IX of 187^ s 28 TheplaintiSN K 
claimed to recover a sum of Rs 400 from the 
■defendants A a minor and G father of A aa 
bride price due to him as the nearest male relative 
otMussammatB J the 10 years old daughter of 
bis uncle The allegation in the plaint was that A 
Lad abducted and married B J without the con 
eent of tho plaintiQ and was by custom liable to 
pay to tho latter (be compensation known as rogha 
The first Court decreed tho claim holding that there 
was n universal custom amongst these Palkant 
that if a woman whether virgm married or widow> 
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fs abdocted withont the consent of her nearest rcla 
tive or guardian the abductor is liable to pay n 
aom of money to (bat relativo or guardian In 
appeal tho District Judge upheld tho decision 
nlying on 5AaA FaAman V Ismail Khan {8^ P K 
JS04) Tho defendants preferred a second appeal 
to tho High Court Held that the existence of the 
custom of rogha is established but it is not enforce 
able as it is immoral and opposed to public policy 
Jfvssummat B J being 19 years of age and com 
petent to enter into a contract of mamage with 
any man of her own religion the claim for com 
pensatiOR m the present ca«o is in the nature of a 
claim for lo s of a ehattel or for the plamtifi s 
abstaining from committing an illegal act that is 
to say abstaining from any attempt to murder 
or otbenrisc injure the defendant Venlata 
iTfi /HavV'i V Lalhmi \arayana{I L li 32 Mad 
ISS F D) referred to Shah Pahman v Ismatl 
Khan {S^ P It lOOi) distinguished Gazetteer of 
tho Attocb District page SC ond Settlement Peport 
of the Kohat District, pages 7C to 7D and para 
graph 159 referred to Per DrxDss J Tho 
Courts in this country are not bound to enforce a 
payment by a person who has performed an act 
which be was legally entitled to perform and which 
docs not expose him to any contractual Jiabibty 
because by a barbarous custom the altemative is 
tho enmity of the relatives of the hndo which is 
likely to take the form of nttempts upon bis life 
Per ScoiT Snrrn J To enforce such a custom 
would ^ tantamonnt to saying that a womsn of 
full ago cannot merTy a man unless the htterp ys 
a largo sum which it may bo impossible for him 
to do to her nearest malo relative It would he a 
custom m restraint of narnsge and opposed to the 
pnnciplo of s 28 of tho Contract Act Abba 
kiURt NcmKnaR I L P 1 Lab 4 

— Trilal Cutlom—Mar 

riage custom tegumng husband to fits ta uifta 
foreni s household the children hem? additions to 
eoife $ elan^Custoni not immoral or opposed to 
vuNte poliey— Suit for re titu/ion of conjugal rights 
hj husband against uife — Pemoial of «i/e from 
parent * house if may he decreed There is nothing 
immoral or opposed to public policy in a tnbal 
custom which requires a son in law to reside in the 
family of bis father in law m order to have access 
to bis wife Quart Whether Lalungs are gov 
emed by Hindu Law Assuming that they are 
Hindus Held that their marnago relations must 
be governed by customs wbi h prevail amongst the 
tnbo provided that tho customs arc neither im 
moral nor opposed to public pobey Their niarri 
age custom according to which the parents of the 
girl find a husband for her and take him to their 
house — as a member of theirfamily — the off pnnga 
of the marnage entering the clan of their mother 
— IS a valid custom and is a good defence to a uit 
by (he husband for restitution of conjngal rights 
by removal of the wife from her father s house 
It was not injurious to the public interests that 
IS to the interests of the tnbe to which the parties 
belonged nor was it in conflict mth any eipre s 
law of the ruling power TcXail VonmoAini v 
Easanta Kumar Sirgh ILK '’3 Cale "SI sc 
S 0 W \ CT3 referred to Lexoahilcxo r 
Pevuem luLirvaEi (1915) 20 C W N 408 

Partition — A. custom was found 

among the Nattakottai Cbctties in Madura why a 
Chetti during the life of his wife married another 
be appropriated out of his property a portion called 
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CUSTOM— COTJJt? 

ttoopn foT the first wife e mamteDHtice that pot 
tton descending to her son if she bad one and tbo 
rest of the property was nationally dmded one 
moiety going to the son or sons by the first wife 
and the other moiety to the son or sons by the 
second wife In a salt for partition bionglit by 
the only son of a first aifa against his father and 
the sons by the second wife the Judicial Committco 
applied tbo custom without howerer detennming 
■what the father a share would be in the cimim 
stances as the question did not arise before their 
Lordships The authorities as to the custom of 
patnibhaga or the diTision according to wire 
considered of lU Zfijh Cowrt r<tcf»«f ] 

PALAMAPOlCEXrnin l AXACAN CHETTt (1021) 

1 L R 44 Mad (P C ) 740 

Pre*etiiptu)n — XJihan xmmoxtahtt pro 

ptrty—Ddlu—PahaT Ganj— proof of cualom — taf«e 
of previous Judf/mtnt based «poa a eompromise 
HiM that the plaintiG on whom the law had failed 
to prore that the custom of pte emption prevails 
la Pahar Gani a suburb of Delhi The custom of 
pro emption has been held anv» to prcTSil generally 
throughout the city of Delhi but that applies only 
to the city proper as circuruscnbcd by the city 
nails construefed during the Mcghal period and 
has no application to a suburb which has erown 
up since the British Rule RM also that a judg 
ment based upon a compromise or confession 
althongh of some probatire force cannot be placed 
on the same footing as one in which after contest 
0 custom -was held to be proved or negatived 
iMpESun Oil. Soap aud Czstpai Mills Co t 
M MT38BAW C0 »i» 1 L R 2 Lab 83 


— Religions inatiintioas — Darbar Sahib 

{GoM«« TempU) Amrtfsar-^Svcctsston (o offee of 
granthi— 5on or chela— an infant can he 
come <T chela The phintiff sued for a declaration 
that he as son of Bamam Singh deceased the 
late grantht of the Darhnr Sahib Amritaar was 
entitled to succeed hi« father in the office of 
m preference to the defendant a brother of Hamam 
Singh who claim^ to ha-ve been duly appointed 
as cAJo and nominated by deceased as bis euc 
cessor and duly elected and installed BeW that 
the oftiee of ^ronfAi to the Dflr&ur Sahib Amntsar 
is of a rclieious character and not secular iftW 
aho that the question of suece sion to the office 
must he decided by the custom and practice of f ho 
institution Bi proved by the evidence end a son 
merely as such had no right to inceeed ttcht 
/tirffer that it had been established that one of tbe 
cuabficfttions for the office of the gronthi is that 
the candidate most be a good Sihb and a properly 
initiated 9ingh and nest he must become a chela 
end bo nominated by his predecessor and this most 
1 e followed by an election and inrtsliation '*>»■ 
ru 1(7 Sii yA V Ehxigul Singh (\o 4 F F JS S\ 
and Bhai Fhagat Singh v Ilantam Stngh (\o 4J 
F E followed Macaaliflc a History of the 

Sikh Religion Chapter pages 55 S'! CO and 
and Fncvclopoidia Britannica CowLndge 
rdition ion \olurae•VT^ png'^ 84 8" referred 
to Held alto that there is no clear role laid do«n 
as to the initiation of a thfla or as to nomi 
nation of a succe »or or election of « grantf* but « 
rerron is crestcti a SiiyA h> the ceremony calW 
A handala Pol nl or Baptism I v the sword and fh* 
candidate must hare rraeheil an age of dtocnmi 
nation and eajwrity to remember obhgations W 
tiai pUlnUft as an Infint less than a tear Bja 
could not have been created a Smgh Foefcio 


CUSTOM— eotiW 


LiUOAVOi— tOJilU 

psedta Britimiica \ olume page 86 referred 

ISlCES e»0S l FaIKH SibOH 


I L R 1 tab 511 
- Datlat SaUb— (ffofJrs Tem/e)^ 


— Datlat gaMb— (C.0faf» J 

Amritsar — Socctsuon to properties in the Jantt 
of a gtanthi— Son or iifccra^or to the off«— 
Relnancy of previoxis dicuton o» petnu ct 
sfsve — Indian Evidence Act I of 1S72 ss U Jo 
endiS TbeplaintiG as duly appointed sucees or 
to Haniam Smgh the late granth oi <be BiLb 
Tcligioos institution known as Darbar Sahit or 
CoWen Temple at Amntsar sued the son Of 
Hamam Singh for possession o! certim properfie r 
and the question was which of tbe propcilies m 
oossession of iramam Singh «ere dedicated to fbo 
office of granthi and which were his kU acquire 
property and not dedicated to the religious u' . 
A previous judgment which was given m a suit 
contesting tbe nght of the then granthi 
Suigb (the predecessor of Ha ream SiogM to * 

certain shops was referred to by t?f. 

that these shops were vagf JL 

gaddi as found by the Court 
to tbe relevancy of this judgmea ^ 

regard to properties dedmafed to tbe 
Of tbe^DurSur Sahib 

goes to tbe person sueceetbog to the office ubi 
wropertiM acquired by the gri^thi hin ^ ^ ^ 

^income and not proved to 

.sLui w tb. oi .hy«.g 

lirindS; ”” 'W &««rt tl.t th. 

t«rj/and was attached to tha /gji 

t SSS'J/£? 


to«> Ai. .»A ■; 

Jdition pago If? y t w 1 Lab 540 


ATrenbi-ven * *1. * 


rtgage by cr Held 

tmjxathtd by the roWidar j ^ 

at the Dolli termo i» » fot 

laJl plot of land by the vjlleg or to 

o benefit of a temple ttO q 

pereon for a religious .j. „ f ,rticd 

irpo c for nbich the ae ho c-cr 

t a esimot le mutred >'®* lie I »o- 

.1 to can} out the duties l!>rd 

nnortV"-lX.te5'by *ale^^ 
reessor FtwA Haw r fi Lib 313 


Soeoss^on—^^^""" hmdg 

miworiot— Grant purporting to treett J S 
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CUSTOM—co’if'^ 

evitom — Pronf of hnj hr,t of $utet >»o>* U bmbr 
ft confirmstory grant dnlni the 4th Fetmiftfy I*^” 
ft Tjj* ftftcr foi firming n ircMous grant of » 
*irml»r cfttunr It hn prr^Jpffji or g'To to & Rani 
Cfrtatn proper! as Joulvt Eoniin hnU\ and laid 
doiminthe ranad of grant that rhoand the fnturo 
Pams were not entitled to felt or make a pit of 
the Lmit but to enjoy the profits only for life 
and prc«enbed a nile of fuece aion to the eOect 
that only Ranis of the family were to eueeecd to 
the properties for life and no Pajas could claim or 
alter the eour«e of fu co ion aa aforesaid IleU 
that the grant in fo far aa it laid down ft rule of 
eueee sion wat absolutely Toid a< it ptraenhod a 
right of suece inn unknown to llinuu l^w It 
seas also Toid as it purported to create aucce siyo 
life estates in favour of unborn persons the estate 
Itself being iindi po<cd of Ercu if tie rule of 
tueecs ion laid do«n in the aanad of 1*9~ had 
•ctuallj been fc lowed it could not be treated as 
Lindinc upon (he family unless it had ripened into 
ft family custom ll<id al o that in order to 
catal tisb a custom it must be shown that the custom 
Lad exr ted from time rmmemonal and where the 
cv tom set up was peculiar only to ft single family 
the rule was more strictly enforced than eyer A 
family custom of proyed antiquity was entitled to 
be recognised by the Court* irrespectiro of tbe 
position ft&d rank of the famtlj out where the 
origin of custom was known it must be shown that 
there had )<ccn a long line ol succession in accord 
arcs with the usage 'ximrun 5is9A y Kktdun 
Siigf SS D A S^l r<p UC PtrlohDtby Samp 
D ^ PatLut 2 i D I <$</ Pep 240 PomafaHsAint 
Awmol y Siwaa tha Perumat ^elhurayor 12 
S L P 200 U J/oo J i u 0 Carytadhiraja 
Pro ad Sinjh v Superupdheaja I ratad Stpgh 
I L B 23 AH 37 I B 27 I A 23i Prince 
ilahomtd BuUjaf S/o/ y Bant Dloiaman% 2 
C L J 20 referred to Ambslisa Dasi t 
Atakwa Dtsi (1918) 1 L R 45 Calc 835 

PrlmogenUore— //induioir A Cus 

tom of pnmogenitnre found and eatablished 
becomes the law of tbefairuly regulating succession 
to the family estate another ordinaiy ifmdu Law 
does not apply to it sayo so far as it waa not tn 
conaietcnt with the Custom Pao KiaitORESracH 
r llveAmiAT Oasbaaiiat 24 C W N 601 

Succession — ^fe^ired pr eptrt y — 

Suten or eedlaleralt «n 0th degree— ^yis--Jhel«m 
Piwaj 1 am— ITArrc ev Ion «« not 
tetatluhed vJeiher Courle ean fall hael e»i the per 
eopol law of the pariiee— Punjab Lout Atf li of 
IST^ » 5 Theparties to tiieauit out of whichthe 
present appeal haa arisen were Jolt of the Jhelum 
District The plaintifls were the sutera of the last 
male holder while tbe defendanta were collaterals 
In the ninth degree FlaintiSs relied upon cnatom 
but neither they not; defendants eucceeded in 
proriDg a custom The entiy in tbe Biuaj » am 
was against succession of sisters The property 
was non ancestral The Lower Courts dumiesed 
the suit bolding that plaintiOs had failed to proTO 
their nght to succession by custom f/eM that 
no custom having been a certained as to the n^hta 
of sisters as against collaterals of tbe 6th degree 
in the case of acquired property the Courts should 
bare fallen back on the personal law of (he parties 
for the decision of the ta e and that (be suit xnnat 
consequently be decreed in favour of the aisteta 
Uu^rammat Sardar D hi y Soyad Alt Shah {4 
r B ISS8) Khoran v Ikussammat Jo«i (126 • 


CUSTOM— conW 

P B ISO') and Klvda Balhsh v Mussamm 
Fateh hhalun (fj P B 1919) followed llu 
eammat llarnamon \ Santa Stngh {I9S P W It 
lOP* Mu immat Uttar hour y Atoia ’iingh (•, 
PI 18 0) and Ah Vvhammad v 5uroj vd J)t 
(13 P B 191’’) distinguished also I attigai 
Digest of Customary Law paragraph 24 Se 
alto that unless there la a provision to the co) 
trary the rules laid down in a Fiwaj i am refer ■ 
Ancestral and r\ot acquired property Miis ammi 
Faj Four y Talok Stngh {38 P B lV16) an 
Badht Porlaeh y CAander B/an (123 P P ISIS 
followed J/«« artmal Fatima Bibi « Sha 
Nawab 1 L E 2 Lah 9 

Self aegutred proptti 

— siafcrs or coHo^rnls in Stk degree — Onus pre 
bnndi — JfwAiiniinoiffln Pfyp«/«— tahsil Baloda 
dulnel Julfanrfur— Piwaj i am Ileld that i 
qucstiona of succession to self acquired propert 
between rollatcrnls of the Eth degree aod si tei 
the onus of proving that they have a preferentis 
ngbt IS u) the first instance on the latter Eamtr 
V BamStvgk[134 P B 1007 F 1?) and Hu sam 
mat ^farnowian V Santa Stttgli (9S P R Jf /9/'’J 
referred to also Rattigana Customary Law 
Art 34 Well y Kahna {SS P B J909) distin 
nished IJt^d alto that in regard to Miihamma 
dan Pajputs of the Jnllundflr Pistrict the onv 
was also clearly on the sisters in new of the entrie 
in the Piuo; t om of tbe district and that the;; 
bad failed to discharge that onus Beg r Alla) 
Dttla iiSP B 1917 P C) referred to JUuteam 
mat llossAix Bisi i NioniA 1 L B 1 Lah i 
. — ■. —— Daughter or neat 

toUttleraU—Siprat of fUtana liatara Tahail Dhiro 
Dutnet Shchput — entries in Wajib nl an and 
Riwaj I am— tnfue of’— whether oppiica^fe to both 
telfacgutred and anceslrol property Muttammat 
0 B the widow of plaintiffs uncle G B on lOtb 
April IDID made a gift of her husbandje landed 
property in 3 villages in taAsil Bhera in favour 
of her daughter end her deceased daughter s son 
Tlic plainttlTs sue for a declaration that the gift 
shall not affect their reversionary nght after tbe 
death or re marriage of the widow It was found 
by the High Court on appeal that some of the 
property was ancestral and some was not The 
entries in (he Tl ajtb ul art otlhe Tillages concerned 
And in the Pticaj i am were agamst married 
daughters succeeding as heirs to their father a pro- 
perty Eeld that the portions of » R ojih ul or* 
which refer to custom are not ptovisioos intended 
to enure for the duration of the Settlement only 
but arc statements that a certain custom exists 
ifaXimon v Bala (8 P F ISO') and Maeta v 
Folio (52 P B 1S9S) followed Alto that there 
IS ft cettain presumption as to the correctne s of 
such entnes Dileoih Pam v Ballu Singh {9S 
F B 1894 F B ) faille Elan v Chuhm Batvn 
Khan (I L F 4S Calc 793 PC) Dtgambar Stngh 
y Ahmad Sayad Khan {I L P 37 All J 0 F C ) 
Aulta T AlB {49 P F IS9S) Ahmad Shah r 
Khuda Balth (33 P B 1903) Hala Pam y Fam 
JiIohaT(8SP P 25<13) and J/ifAammod Faiya Alt 
y Bihart {/ L B 40 All SO) followed But (hat 
(bough such entries are eiideuce tbe presumption 
as to theif correctness is a rebuttable one Eeld 
alto that entnes in the Piiraj i-am al o carry with 
them certain pre umptions o* eorreetness 
Fam v Hus animat Eeni Bat ( ^ F F 159') Ah 
Jluharimed v f P P I9.JI) Sh ran y 

Ma ammatiS; p jooi) MehrKhan. 
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{ im ) 


CtlSTO'tt-^o* id 

V Earam llah* (13 P R 1902} S^tr v Han Sher 
I9i P R 19 in) Ben v Allah Diita (iS P R 7927 
PC) and Smde Khan- v Jlassamiaat vimij-Kit 
ViM (32 P R 1018) followed These pmamp 
tiOQ? are aho rebuttable and when posttive m 
stances are j’lren tho^ttcaj t am cannot be regarded 
as overriding them \tdia v ^am (9 

P R 1909} Mussammat Ziatnai 5»i» T Radar ■nd 
Bin (43 P R 1013) Lehtv Ram CAand(23P R 
1916) 'Mussammat Pnj Kour x Taloi Sinffh (3S 
P R 29/5} and Budhi Parhaih x Ckander Bhan 
{123 P It 292 9} followed Helijariker that m 
tho case of self acquired property the gcacral 
custom IS that daughters ate preferred to colla 
terals Rtttigan s Customary tsw Article 23 (£) 
referred to And as the entries in tho IFajib til 
or- of the villages concerned do not distinctly stato 
that they relate to self acquired property ns well 
as ancestral property they should oe read as refer 
rin" merely to the latter SBUiajid v 'MQSssmmnt 
Juidit-anti (C 4 \o 665 o / 1005 unpublished) 
followed IJeld co«s«git^n% that m tbia case in 
the absence of proof to the contrary the daughter 
IS heiT to tho self icquired property of her father 
and her mother a gift stands good to that ex ent 
but will not bind tho rights of the plaintiffs m 
reipce of tho sncestral property Oovtau 

McH-iMifAD I Vumrnmat OatoaR Biot 

I L " 1 Lah 284 

proptrtjf 

■“-daiinMera or coUaterals—iriiina of Ludhiana 
-^m nni »3 o/ osjui ti prop rly Held that by 
castom a daughter is generally preferred to colla 
terals m the succession to acquired property ot 
her father and by acquired property is meant 
property not necessarily acqaiiw by the fntber 
himself hut property acquired by him of say of 
his ascendants short of the common ancestor 
Lolhn X Har* (84 p R 1393) Mussammat Ithhr* 
X Jou.ahiTn(!8 P R 1$36) BhaniRamx Mossam 
BJit Em* Sai (78 P R 1898) Khuda Tar x 
SuUan (108 P R 1900) ^ idhu x Ram Stwjh (2 
^ B 1909) and Parlalt Singh x Musssmmat 
FangahulSSP R 1912) followed— also Rattigao s 
Digest of Cu&toaaiy Law s S 3 (2) Mwaammal 
Jm'cah V TSuR \SQrHfcsiMsn 1 L T 1 Lab 3^ 
1 L R 2 Lah S66 

— Self aequtr^ prajpertff 

— mler or eoUaUraU in Cih degree — ilttetalman 
/’fijpu/a— J'a//anifwr ^»«y i awi Held 

that among Mussilman Pajput agncnltunsts of the 
Jullundur District tho onus pwandi was oa tho 
pUintifl the sister of the deceased to prove that 
she ss entitled to succeed to her brother « lend in 
preference to the defendants collaterals ta the Cth 
degree the entry m the Riuai i am being against 
her although tho land was non ancestral guti the 
defendants Ranjha x Mussamtnat JinJmdd> 
{104 P R 1014) and Bhdt x Kahna {35 P R 
1909) distinguished Jewi e Sawonr 

1 Z. F 1 Lab 433 

inoe iral frtoperij — 

tlaughUr or coHaUral «a 7lh degree — Birh JaU of 
Sisara Birlahtti Phillaur—duirtet Jullundtir^ 
efloppd Tho plaintiffs collaterals in the 7tti 
depreo of Suchet Singh a Bifl -lot of Jfo» a 
fliTb and the heirs of the latter s ptehHag tons 
and others after his death for possession of bis land 
and house property They had previously sued lor 
declarations m respect of one eschsngo of land itt 
favpiir of the pithhingi snd other Jn resj^rt of a wH 
>a their favour and obtained dtereca la tbosfr 


CUSTOM-confif, 

oases the daughter of Suchet Singh had not been 
menticuied la the present case it was however 
arged that plaintiffs had no locue elandt in the 
{K^eace of the daughter who was a preferential 
heir Htld that the plaintiffs on whom the oi«s 
lay had failed to prove that by custom thus 
collaterals in the 7th degree ctclu^e tho daughter 
Also that tho old law to tho effect that in the 
Jnlluaduc Diitncb generally and particulsriv m 
tho Phillour Tahiti agnates of any decree evcliide 
daughters (oiffe Roc 8 Tribei Customs I89 j p 18.>) 
18 no longer crrect The ciistomarv Law of the 
Juilundur District J91B by Rat Bahadur ^Bha* 
Hota Singh referred to also Beg x iUih Diita 
{4SP R 1917 0) BhoU x M Si>tgh(S6 

P r im) Khatre khan x Qhylam Ghavi (32 
P R 1911) MussammatPnr/ijpo V Asa Ram (96 
P R 191a) Jman Stngh x Mussammat H 
Kaur {41 P B 1914) Sntdt Khan x Mussaiaroat 
Amxt nn \w»s (91 I R mS) and 'Mussammat 
2«Ari V Bhola Stngh (52 Indtan Coses 152) » 

also that tho plaintiffs could not be allowed to 
rely on Sachet Singh s will to evclude the daughter 
from succession seeing that they hid already 
obtained n declaration that it is invalid m a suit 
against the sanje defendants Bsola 
Babo I L R 1 Lab •‘84 

Htld that a Custom 

of Poaha (Bundi p ice) exists amongst Patains 
but la not enforceTblo as being 
a 5 am=.t public policy Adba^s Ijbak 

Sayads ol Kbarkhanda 

Disfwe*— /’BWi/y easowi aUoietHg »pet^ ** 
Slew ^fejnales-Daitghter ^ prtd " 

sea 0 / predetcased siicf— !rA«/li«' /*' JJ® , 

(he Tight 0 / repre sa at aa-mwne pro;fl s B A 
a Soyad of Lhirkhauda m the 
died ) 0 187. The whole of his 
passed into the hand* of lua last w idow 
^ E end her donees After 
amts for possession were institute x> ( > T 
niueenmmat N H tho daughter of S A “ 
ceased brother of B A £.) by A A ttesono a 
aivter who survived B A but died ^fora his 
widciw VnasamraafB B *.a/i (3) bj 
A N o collateral m tho fourth degree Held 
that tho ^ayadi of Kharkhauda have or a ve j 
long penod followed custom Ahx 

darMi{6-}P R 2979) Cttnl Apj^al \o 2 35c/ 
1910 tuapuhhihed) d/«r ilamla 
(S'* P R1S87) Bunifad All x lai Vu^mmaa 
(273 P R tSS9) dman Alt x 
IkpamitO P B ISOI) nS) 

X Mvesammat Satdvl Nissn ^ Alt tl 0 
ilus^ammal hnmb ulhiaax ‘V 

P H 29d7) and J’oi 

{141 P ir R 1910) 

that *n matters of Ji^'/ual law and 

eoniewhat loBuenced bf iheir 
bavo v-idclv rccognued the right r „ 

females Vir Jfumiiu Ah r if % 

1887) Fat ud Dm v Aman iU (143 1 ^ „ 
1910) Jltuiarntnal '\o*diUl ym ^ of 

{PHIP II T* 2539 ) and Cm Api^po — « 

1018 (unpublished) follow nl Held . .. 

on tho death of a male bolder 

„UM ral. in tto »«lo» .nd ‘‘n ‘“‘"K 

Ufo >. ..ranird In ccnlmn. 1» t" I'?;;, d«"i S 

don ».t nr«ii «nt nnlll tto J«l« Hi S' 

Ito »Uo. Enth Jf.unm™' ' J 

»tm tbcrelOTo mjwcttT.iy th. diugM.. .ad .no 
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or» (Tcdwa^wl l roller •ndii ter Tie IrotLer 
tiTins idBiiU«»’W ft fno^lv rv^ct ft SiSltr tt« 
ri"!l% of J/ti»MPifiat \ N ft irolhers dan Iter 
»erc inj-enor to tlo o of A V a tisiers *on 
It Tsi b1»o iTovetl that the raroc wpoW haro 
been tie result if A A. Lad been the ion of a 
• u-ajnnz futcr J'oai Jan r Am Kctitani 
(/ Ik iw d CaJe. C J C) Jerli dwirof r 
\arryaraxini (I Z J ^9 J/aJ tfj/ P C) «nd 
Jfif^ 'immat tfUfi x Ujt^awfB'iJ (Id ir^Mn 
Cc f« "«#l ftnlov i lltld furOtr that the r>?ht 
of refrwrntation cxj«ts in fftvour of fernairs aniong 
tl ''aycit of Kharlhauda et least m the alsence 
o rear nale heirs J/«r JIvnIo If« r Jotrttd 
[S P r JSS ) Pm vj Ihn V -f»wa A/i 
r ir /> JUIO) Jlingnnmel ^a ih ul 
T J (77HJr Jh (1 'J r n P mO) ana tivil 
Arr^al '»o S'*'’.) of I'^IC (unpul lisLcd) fo)lon««l 
II U rfeo that as a daughter who luce^s he the 
n.’t of representation has in CTcry tray the 
ri ^ s of ft male J/u tanmal A A had the right 
to rente t alienations made ly the widow of 
B A J/o^eud tfl N IS 3 r Aani Johra (t3.t 
r P ISOS) per llohertson J J/ir Utimla Alt 
X Javad AU{8^P I ISSt) and Toi vd Dm x 
Am-m ih IH3 P W P jOlfl) followed Iltld 
Jurf} r that under O r 12 Ciril Proeedore 
Code ft decree ahouM hare been passed m faeonr 
of 3Iu snmmal N \ directing an enquiry as to 
the rent or tnwn profits froDi the institution of 
the salt ontil the delirery of po ession to the 
d'^tec holder J/u#f NisinC’eNisi e JI/«/ 
A as Di O Ni A I L P 2 Lab. 383 

, . I, S<1/ aeguir<d jirajxrly 

—eoIlaltraU in SA i<^ru or cfou^filers— Oour 
Bfal nans of Thanuar Talisil ifwiricf ZTorflof— 
Ti’laj dtnrltd and afUr 2S ytan rt atpitred hy 
tom oj iht iuundanit of iht common anetttor— 
t fi Ihtr land remaint anc^iro/— Riwa] i tm—o/'ett 
Th* p'aintiHs collaterals in the Otb decree of one 
if brought the present suit for a declaration 
that two gifts made by the tvidow of if of land 
mhented partly fcom husband and partly from 
one Jf<f D in faroor of her two daUebtors and 
the eon of a brother In law of if f S should not 
effect tbeir rere sioncry rights It appealed that 
the village ui which the land was situate was 
descrtel obout the year 1 D 1800 and the villftKO 
bad then passed out of cultivation and that 2v 
Tears later somo of the original propnetors or 
their descendants returned and ro founded the 
yillagoand brought thcland again under cultiva 
tion The entries in the jPitro i am of the fah tl 
were to the eflect that dangl ters could not inbent 
their father’n projertv Held that tho land 
become the self ocquired propertj of the persons 
who return d to the village 2 j sears after it» 
de crtion and ic acquired it and could no longer 
bo consul red to bo ancestral property of the 
desccadanta (such as plaintiffs) of the common 
ancestor who may have originally possessed the 
whole village field aho that the burden of 
proof that by custom atuong Gaur Brabmane 
of JIau a Chbapn in the Tbanesar TafeiJ of the 
Kcrnal District collaterals m the Oth^degree ex 
cluie dau hters m sue e sion to non ancestral 
pro()crty rested on the i laintifls and i as not 
slutted on to the dcfcnd-ints by entries in the 
JliiMj I am which were quite opposed to ftU win 
cipks of customary law and unsupported bv 
instances AWuI Aorim v Sa^ib Jan {S P P 
ISOS) mohr JIanS>»jh(S0P P WS) IPa ira 


tfUSTOM— fonlJ 

T 3Ist J/aryon(5f P P 1917) and H8vda Balhth 
T Falfh AAafiin (13 P F 1010) followed also- 
Pattigans Digest of Ciistomarv Law article 23 
Bey i Allah Villa (IS P P J0I7 P C) distin 
(rnulrd Iltld further that tho mere entries in 
the PiiMj t am m favour of tho plamtaffs case 
were not a sufficient reason for holding that the 
defendants should not be allowed their co ts 
iUxoHAa r Jlsf \aintr I L E 2 Lah 355 
■ - - IVAcflirr land gifted to 

a tiranger reterlt to the line of the donor on death 
of donee icilhout lineal heiri The plaintiff a Jal 
tuftl for redemption of Imd which wos mortgaged 
byM L a AAafn to the second defendant C D 
llaintifl a serted that the land had been gifted 
by his father to JI L and tint as tho latter died 
without Jeaving any lineal heirs tho land reverted 
to tho hnoof the donor by Custonvary Law Held 
that the rule of reversion to tho donor a line on 
death of tho donco without lineal beira under 
Cnstomafy Law is not applicable where the donee 
IS a etranger to the donor AiAafav Fahmatullah. 
(733 P It 190^) p r Lai Chand J and Ahmad 
Ilustam r Rup Indar Stngh {li Indian Cast* 73) 
followed Seta Pam v Paja Ram (12 P R 1802 
F 21 ) amf Borlof Aft T Jkandu^aj p p jgo,) 
(Lstinguuhed Meta Sixen t Asirv Chatp 
I L R 2 Lah 283 

- Ancesital property— Ferozpore Dis- 

Inct— £<s»« not tamjtng out ccncfifton# of lee t 
~~Gootrnment nftervardt granting proprietary 
rtghit to the tont of the Itttee One C was one 
of the lessees under Government whose position 
IS described in paragraph S58 tt tei of wil on a 
Settlement Report of the Ferozepore District 
1879 83 Ho bad to fulfil certam conditions 
in order to preserve even his lease He died in 
1875 witboot fulfilling these conditions and tho 
Government was Icgslly entitled to evict bitn 
Later in 1683 Government decided to grant pro 
pnetary nghts to such lessees and these nsbts 
were actually granted to C ft eons Held that 
the land was not ancestral property m the hand 
of the sons of 0 Dhtiman v Atit [85 P W P 
1909) followed Baj Kulore Dee v Jaxnt Smgh 
(/ZB uGAlt 387) referred to IIaejii Ciiava> 
Mai, I L P 2 Lah 195 

Unreasonable or Uncer*am — 

Inundated land * — Beiniesion of rent tlTiere in a 
Buit for rent the tenants set up a custom of total 
remission of rent on the ground that a certain 
portion of the land was subject to innundation 
resulting In the destruction of crops the extent 
of such destruction not beinz specific and that 
crops were eo destroyed dunng One of the years 
lor which rent was claimed tield that such 
custom was toth unreasonable and uncertain and 
con equently unenforceable in law Tyson v 
Smith 9 I d. E 400 Jfa/omaya De6» V Haridas 
Haidar 1 L R 42 Calc 455 Sah I ry Gladstone 
91 L C 69’ referred to Shibanabain Moo 
EcrjEcr Beut\atu GrcDAii (191 ) 

I L P 4o CJc 4'5 

CUoTOhl OF T^ADE 

.See CovTEACT Act (IX or 18 *’) 1 

113 I L R 41 Bom 51S 

proof of — 

Set Scaooi. 3 Iastz- 

I L P 44 Calc ojy 



( U67 ) 


DIGEST OE CASES 


( 1468 ) 


CUSTOM OR USAGE 

.... — . Facts proemg txnUK€ 

of t’csiatn or risags iehtlfier gvesttoM of Inw— 4eiaal 
■proof thereof question, of fact — Second Ipptal Th* 
miestion whether the facts fouad la any giTen 
imtiace prove the existence of the esseiitial 
attributes of a caalom or usage is a {jacslioa of law 
which may bo discussed in eoeond appeal th« 
oiiestioQ whether such a state of facta has been 
Stored hv the evidence is merely a Question ol 
fact KnlarUi Abba>j!/o V Raja \ enlata Papasya 
Pno I L R 30 34 dissented from RaitAaB 

CUSTOMARY LAW 


After customary law 

has been stereotyped m tho form of a atatut© in 
whreh there is no provision saring the custom 
it la not open to th© Court to give effect to enstom 
TA^tORiOXB L'BntGsao’* 1 Pat L j "25 

— In Jv« Ailanam lease 

—Oompensation for tmproumnts—Right of tenant 
to posse Sian nnhl payment—Pouesswn by tenant 
after period of lease r,<sUnof^Pos»ess,ort 
\ oeie« to ‘/ netessary-^nslomarj law of Mata 
bar-^ilatabar ComptMatian for ^enanfe Jmpfoie 
m «ts 4cl {d/ttdra* te< / */ 1000 ) pnne.^es of 
If (ipplicoHt Uoast tli» cujWm.ty W jl South 
iiuut. a ItMamm lostou 
entitled to remain in possession of the hoiatns et^r 
tile eipity o! tta “““ 

i> oaiS the ualue oi the imfKiveinenU conse 
limtls he dost not ao<l«"o 
Jeeteiion bjr remaiuing Ih pousasion £ l“J> 
toe more than tweluo years alter the esptry ol tho 
leuie Snaiiolu PiBm ' reulolojioof Jfef 
I J and Jguoimafla PiH.l Kunhi 

339 referred to S«66raief» Sajnioh r 
Semua.e / t B 33 t/o3 SS» i’VKjd’.lJl 
III htkarutm lessee who recnams on the land alter 
the period hsed m tho loss" ausnin- the payment 
of compensation for improvcraentg is not holding 
over as a tenant and in the rbsenee of ©Tidenc© 
o£ a sent by the landlord to the contmaanee of tho 
tenancy is not entitled to a notice to Qmt S 6 
of the 3lalab»r Tenants Improrcmeats Act (I of 
lOOOl only embodies the customary law ol M^aoar 
ind ^Soath Kanara Trxms t 118 

NOiius (1917) 1 I- R dl Mad 118 

CUSTOMARY LAW OP THE PUNJAB 

See CcsToit I L R 39 Calc 418 

CUSTOMARY RIGHT 

SeeGnosE Lsw I L R 42 AH 634 

■ to cat and appropriate frees — 

5ee I\cciiBE4xcx 1 L R 37 Calc 322 

CUTCHI MEMONS 

S„ JUHOMuna-, „ 

Sr, WU.I. 1 I; K 43 Bo» «« 

_ (Jus on—Onut 0 / proof 

—Expert €i dense tn proof of o/ 

j>rat<,inQ Imcyere no rtUran 

of iMiinji ntmhtft of caveannilj tajiiitnee bp jna, 


CUTCSI MEMOKS-conli? 

cial and professional prepossessions not r«f«ar|— 
Custom iiust be estabtishat by delAerate aelt of 
toltboi* — The Indian Fiidence Act (I of IS73) 
as 32 cl (J) and IS—Zxfeal to tcheh Cdchi 
Jlemons are yoierned b'/ Hindu f<iw— UnfcAi Jletnons 
ffoterned b j the Hindu law ofstccestton and tnhtrA 
ana at applying to an tnlcslale separated Iliuiu 
pouetsed of self acquire! properly — The Hindu law 
of joint family not applicable to Culch Alemons— 
\o dutinetian ieiteeen ancesfrat property josnt 
family property and self acquired properly— Lulcht 
Vernons may will away entire 
Memons wills to be interpreted accordiny to HMO 
n dan and not Hindu law— Bequests m eonnec lon 

KiIS ASa.rul ie "flZiHfllt 

aoji— 4I«r.olit! hrfiirrlt •« 

toiJ «t fill’ aMiotted 111 /«Mro— T*o f«3i»» 

liouWio. Jd (/I 0 / !S»S) M 

Cutchi -Momon diipored ol tho 

oerty by will part m favour of the next ol tin 

tLe^lacf) and shall S 

meat Ptornitsory Loan Notes or t 

Of they shall invest the said moneys for a 
time il say of th other Tidma 

.■ttdinn d >?- SloT -T.Si.'trd 

portions thereof m .g they may 

Vorbs or charity *“ EosniUl^Ssnr 

tbmbjast hoapLl Musa 

tsnam Suvavadb^na j^^jrassas 

fsrlhhsna ^ pi/tamshaUs Medical 

(Khooh) SchoUrsh ps ,ntj, „y 

Dispensaries ic (' M that » 

aueb tj, aucli different w^rks of chanty 

m coancetion mthaucncu m any 

But the said sutn the residuary leg^tef 

other way or tny heirs 

rrhom I 1"™ \ gj, lull authority 

hair, uuy right to 'J^rS^slrt.'iu that h.baU 
to my o TOU ta bom to mu agteeahly 

u . or.houUfouelbobom 

to what is wit^ !L»»,nnt leavinz a son or heirs 
and should he heirs) then 

(danghteta aro ‘ ^ thSt there may be 

as regards my wiiaiever p v executors and 

left I giv© th« They shell 

Inistces and or portions 

atil«6 the tr afthej m their dwaretion 

thereof tn such ti,e above men 

think proper » ^ Khauat (charily) 

tioccdorany othergo executors aod 

and I ^16 W« contended inter 

trustees m that behsU 1 vabdly dispose of 
«f.. that the iestaloc cou d Jfl and 

more than on© third P”?®,r/ur of ebanty 

that the above dtsposiUona » I baS 

were void DU two grounds <«) bacanae 

for uncertainty (b) that t y CJuteW 

they were power o! 

Memons bad acquired by property by will I 
di posing of tho whole „ th« oass and never 

(H) that It was not proved >n ^ 

had been proved of their ensto 

Memons had . joint {ansdr as a 

wary Uw tho Hmdu inw of the f om 

,h,* ur lb. S St l.uuly “3 

between ancestral family > 



( 1469 ) 


DiarsT or cases 


( 14.0 ) 


CUTCKl SIEJIO^— eon^i 
U iC'juirc*! propcrtv (iii) that Qjtchi Mrmons 
iTfre subject bv enstom to tho Hmda law of 
ncec« ioi and inhentanco as it would applT to 
the cs 0 of an intc<tato separated Hindu possessed 
of If ac<iutml property and no more (it) that 
the will challen?e<l m this suit was a pood and 
va’jJ will in all re poet and that the bequests to 
chanty were neither void for unccrlainty nor bad 
under the Mahoraedan law as o'Tendinf’ against the 
radical pnnciplo that a jrift must be made m 
pfir «Bf»anJnot conditioned i»/u/ur<j ThtKojaht 
ijnd Mtmois Cute {lSi7) Ptrry 0 C 110 con 
aidered llahonei ^iluL t //ajt 4Ajn«f 1 L R 
10 Tom / disientel from Jan Mahomti T Datu 
jafftr I L r SS Dorn 410 followed and the 
jud meat therein incorporated ibrahamr 16m 
hnn 9 Jfoo ^ 4 19S ihmedbfoy llvbtbhoy r 
Catt^fnlhoy tbmeiibhey I L R 13 Bom £31 
Sbtni JIasam v Data JIarj K/oja 12 Bom II C 
r SI Utrba T Gorbai 1’ Bom 11 C It 291 
andraajihaiT TXaror J/ulfci 1 Bom II C R 71 
referred to Jalnaba t F D SrJAna 1 L R 31 
Bom COl and CAumlol Pareat Shantar v Bat 
Samfotb J L P 3S Bom 399 referred to and 
distinsuiahed. Votocatz GEyrEsL or Bombat 
V JiMaBai(lOlo) I L R 41 Bom 181 


CYPRES DOCTRINE 


Stt CmatTABie Tbcst 

I L R 48 Calc 124 


Bit LiuiTanox Act 1877 Sen 11 Abt 
123 I L R 36 Bom lU 


Js« TBCSTBES A'lO IIOETOAOEES POWERS 

Act (KXraior isroi » 43 

I L R 35 Bom 380 


D 


DACOITY 

5 1 ENAi Cons SS 390 am> 3% 

L L R 2 Lab 275 

S e SeSBCK WmOCT tV^RRSTT 

X L R 38 Calc 304 

— organization to commit — 

Ste SEtoBiiT roR Gooo Behatioitb 

1 L R 43 Calc 215 

preparation to commit — 

Bee JUoisTBSTr I L R 39 Calc 119 
CoHr cl on for if 
proper tri en leu linn fiit of the accused dtarged 
alinll/ conitclel—Clorye of dicoHy if sjffieient 
notice of conp^eily tc th others not specif! f— 
te fwl of 3 ry — Weyht of tiidence Iliyh Court 
if s!o ill discuss — J/iaij>r«;(ion l\hcre 8 persons 
were each of thorn separately charged with daeoity 
but the jury acquitted four of thorn but fornd 
the Other one guilty the evidence before th m 
being that th re were more than dre persons 
enneemed in the offence even if tho four who 
were acquitted were not there Hill that the 
ohargo as against each of da oity was enflicient 
notice to erch of the accused that thev were 
charged with four or more others and the con 
Tiction bj tho jury of dacoity would import a 
finding that ther were four or more others engaged 


DACOITY— could 

■ preparation to commit— conid 

with each dscoit The mere fact that tho evidenco 
was not siifhcicnt to convict four of the accused 
actually charged would not m anv way affect the 
question of the number of persons engaged It 
IS not necessary that tho charge should m such 
cases 8pecif> that other persons besides those 
convict^ and acquitted took part m tho dacoity 
or that tbov should be referred to m tlio charge 
Although m this case the evidence was not perhaps 
•iich as would commend itself to minds profes 
sionatlv trained to weigh testimony for the Hi'^h 
Court to express any opinion on its weight would 
bo to usurp the functions of the jurj It had 
only to SCO that there had been no error of law 
in the proceedings and no misdirection to tlie 
jury RasiiiDazzaua'S v Bmperor (1911) 

15 C W N 434 

Assessors — Qies 

honing issessors before delitrry of Ihtxr opinion— 
Charge alleging preparation to commif daeoihj by 
assembling with tnasls arms and tmpfe.nenls--- 
Aequiflal of preparation and eoniietion of assem 
Uing — Repugnancy la the findings effect of— 
Appellate Court poiier to alter fndmg of aequtluil 
into one of conuc/ion— -Seor^A— /rreyuwrifiei ire 
search effect of— Right of oeeusrd to urge lahnieal 
points — NecMiily of cress examination by aeeitsed 
OB point when allegations of fraud and ditkontsly 
are made — Presumption of knowledge from posut 
Sion of incriminating articles— Criminal Proee 
dure Code {Act V of 1S9S) sr 103 309 423— 
Distinction 6eliere« offences of prepara/ioa and 
assembling — Penal Code {Act XLV of 18C0) ss 
399 and 402— OcciipaRt of tAc place A Judge 
ought sot to put B long list of questions to the 
asse sors before they have stateil their own opinions 
and then record their answers to them He 
ahould allow them in the first instance to give 
their opinions in their own language and way 
and ho may then put to them such questions as 
are ncce sary to elucidate or supplement their 
opinions here the accused were charged 
under e 399 of tho Benal Code with making pre 
parations to commit dacoity by assembling 
together with masks arms and implements which 
might be used for that purpose and the Judge 
found that there bad been such assembly with 
such articles but that there was not sufficient 
OTidenco of preparation and acquitted them under 
a 399 but convicted them un ler s 4C>‘_ of the 
Penal Code Hell that thTo was no repugnancy 
in hu findin a as though ho was of opinion t^t 
the accused dil not commit an offence unie 
399 by assembbn'' with masks arms an 1 imple 
ments he had found that they did as mbie 
witkin the meaning of a 40 and that the dis 
co\cry of these articles with the other circums 
taoces of tho case showed that the purpose of 
tho assemblv was to commit dacoity In a popular 
acaso assembling to commit dacoitj mav be an 
act of preparation for it but a mere assembling 
mtbout further preparation is not prepara 
tion onthins 399 of tho Penal Code Section 4ft. 
applies to mere asseraVling without proof of other 
preparation A pemon may not be guilty of 
dacoitv set gniltv of preparation ani not guilty 
of preparation vet guilty of a emUin" Eti 
dence of the findings of mask*, arms an 1 imple- 
ments at the place of the asseml ling is not nem 
eary to constitute the s 40 but 

only to mdicato the assembling 



{ ) 


WGEST or CiSES. 


{ U-2 ) 


Dacorrr— CO s 

pre*'antoa to wsat-^s* i 

Per CrKlitt tr n j{ thc-^ wa* a ta 

;b,e ^ L s tnd fu tie Hish Cv-rt Is^ povrr 
to a' e ibc f^dtn. 6* a-vjui lal. nsj# s 5 V» 
tic I'caJ Cod? IS o ca-* cl ccata iva ttc*? 
UEi< »-n t\& MBieree Q «« I 

r J IN / L /L '*j t«c 'V \a«n-'j, 

V i e~v- * L TL 43 Call. / i v 

P i t L r ^4 Ma-t Sii 

frv Z.O I \ t lffy.f I J P S5 ilaJ 
./> aai En-Kr^r r r i L. P ^4 Z. tiS 
feJo^tsL '■ ^ 2)j» V Q tt» Ev-^ 

I L r i I— J'. Absji t ITnwTt^ 

/ Z. r 23 ta toe fce’d eo a pe-n fr* 
BtaCECSiiTT J — ^Tlie*T is no rrovkJCQ la th® 
Cods i-. ufnn- la stfcrca’^ « eoarj-uaa 

ca the cTxxiai o rrjxjjfaaarT la tfce re«*d, 
FepasEiteT la Itw rer-L i o' a Jarv la IcXa 
IS CO I V i «clX a sndocat gtoani »a tjsw of *. 
t-3 {t) ol lie Cco- to qi.ash the eoan loa. 
Pr- \\ooB’‘orrc, J — \ *«rcii w »f-r-oUr tf i 
w ccad-c e-i la rjoialioa o' the polceialcsrciatir*. 
l^S’elo ••“&*« the o*ni-'v'a to taa»e at the 
tiije a CO < ot tde arU *cs toend aad arhe^ fmad 
lie jwnjt-iu ci Biia-jthciru«Nl re-«oas to go m 
*ad o«t eu the p-ico searthed, aad the csixsioa 
to *ad op the art) 1« fctind as «« as pas.ih’e 
to the Vairj* raw The «xe*3ii« o* the occa 
pia o the pUoe dana* lie watch u net a teehci 
cal Ivjt a Ncl’stantul rials jon o' the Uw The 
ef CN hcwtfc ot ’«<!5 rw-lint cs i> to necw 
a ta c a rah hal wrutior «* ihe enicnce of s'Nsrci. 
bet i CO anlhj'ABdins the i!Tr'"-.U'i -<, the 
ex'* beJis that no adcarts*e has or cosli hare 
l-ece t»k« o« ther- tier hare no ^r'^* c®ec 
Per rcicncxorr .f— The ejM-it o* t 02 w 
q- "ee tbs an opaon be circa to the tx'et.jMS 
ck the pace eoiiehtd t^ he p-wn a i a^d 
cj that h* u to be aJ’ wed to p*'e<^a caJr ©a 
d'Ciaai. The words oevajssTt o the p s'© 
fe’e to iv*oas fc«j4K»i: it. c' be Ik. la cha'^e of 
the jU*e bat a » d-sraU la pra t»-e that aar 
p-Nu3 a“aia«t who*a « lol *espe mar be drawn 
l-om the fiadias o. artj lea hoald be pte'-a *t 
the arch. H the bo d fdt o! the ses'vh i 
Impeached, it tan i be shown that the law ha* 
j“va 1100 * 01 . And an la'tr-a-e a-aia U- i x't 
Tnil cot &n.e tn?3 the oe*c ta.^4re to excELc 
A xrvs dLvTCtJoa oa the pat of the oicet eoa 
da US'* the wawlL Per Wvwnsom. J — ^The 
A'ti.ed are en%4tled to cree act defence open to 
theai. txSai al or othesTn>e And to hare the 
Coun i ji dcrarnl co it, lai {r<r Bcac^cxoTt 
J ) the te.ha»-ah r tau t be one lo--3d in the Code 
ail no liawd on pcc-Ua. tnlta of the EcuL h 
law It li not fjt tfc- aoes*ed to aapptcaea cr 
tap.ai'j d «a es o *3 p .jac* « tat An“es 
13 tSe •’•vtse-olioT case Th*r rk*r re cr to thera 
to h tr «• 31 IMS ehar&eie o. the er*dence 
tst il vhev pjt f rward a case of (raad. or if the 
pro*^'- > 0.1 cr}drtj-<. li nor aabi-no s ther 
h oil c*c>js esasrsae the wi ne« e« <n the jictsu 
> * tc- nre the prosot^t)^ an <»3-Ki*t3iute ^ 
etyvisa joa. 1) lacntmsa jic actic es a** aci 
la a pjue fcasodfAre o* the r be,ar the"e eartno 
•ni.h-e't c* be" en’ence be i-apits'le to ase* on- 
e he* t''sn the oecapiEta, no wo"U the p'rr'fap. 
i -a e3-e*a « e'ea aeaia fcita i! ther tza ht hae© 
V-''a p vred the^e snthokt hii knowkd^ Pee 
Tea scr^rr J — tVhen an art) ’o is foend la % 
tn\a bo-i«e the erdbaarr pre«=»p joa « lhat 
t « ce^ae o£thefcx.«c xawaeo jueso^eo 


D^corrr— w-w 

T PpinSca tt» <^ 7npn i-w" i 
P"ovjJ«J tha no cthe- pe"Noa ha a-"^ to thi 
r«anir,l»T pise- If j orcaped t 

KJ«h per*3M thia «ie haria: awc^ to the pn 
c.lar nLsce thew w ro ft-ejcsp ica a"i a t ti ; 
todiriduahr tist tier fcsre p:t tic articV whe 

I isfokrd, Ibwj^hi'it ha. h^f-r-a 

tune 13 A p,act* to whi h all hare f"fvjac,.t a~e* 
It tn^ht teascnahlr be p-ectsed tha til wc* 

Awarec'i.scx.e'cscc FaKCs-i C xxnurarxs 

Jtt r Kt-rccos I. L. R. 41 Calc. 55 


DAEOBE TEilPLE. 

— — - Saadoarj- et and Lcry of I»cs- 


r Hr\sc Tcjtrtr. 

Z.L.B. 4} Box. 150 


DABtdGES 

Su Aejunast BsaKiccr 

14 C Vf A 1005 

*fe AtTAC'O.t'tTECrOSI JCPuMETT 

L L H. S9 5Hi 9SS 
S(c Boikiar PstEjct 3^^^ irat. ^ct 
IVl «sw -.v\ 

I. L E. S5 Box. <S2 
h Oolcaor Caesteb. I..aEar*n3 or 
L L. E- 5S Calc. SS 
0.ir-Asr It C. TT S’ «S 

f CoNTiarr ELE.4SCiIc.tr 

E L E. 45 Ben. 4»? 
f Com vet 4rT *8.55*03 65 

t L E. 43 AH ST 
i f C'VTiar'oar ^c«Uu^^cE. 

E L E 41 GUe. 555 

^ Evtsaerr E L B. S9 CaJo. M 

E E E. r aiai ar 
E E R. 42 4S 


ExtcTE.«TT Act 

It JO E E B. S5 Box. 124 

Sf rtRc.o> CXT^zrycr 

L E K. 4S CsJci SS5 
;?c raarcE E E E. S“ Box- 1S3 
US-vXTii-r 4 ct (R'XasT^ 

L E E, 5S Eon. 116 

ftt Baa-aCE. 

«Mc.55 

s O" 15. nc. vr h "ii 

s lurtwars Ac- (D. tr I 

If) ( ) Ju\p (1) 
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DAKAGES—conW 

action lor— 1 


I L R 42 Calc Sfi2 

actaal when oecessary to support 

action — 

Fvsemfvt I L R 37 Mai 627 

a^lns* manager of a Joint HinSa 

family — 

CosTRJCT \CT (IX or IS»2) 9 a 
I L. R 40 Mad 338 

arbitrators powers to emend — 

S e Award I L R 44 Bom 780 

ascertainment of — 

St* Contract Breach or 

I L. R 38 Mad. 801 

assessment of — 

St LtoEL I L R 37 Calc 760 

Practice 1 L R 42 Gale 819 

d eree against lath r for — 

HtNOC Law — Fathers Debt 

I L R 39 Calc 882 

breach of Contract of marriage — 

i8e< Hindi; Law I L R 44 Bom 446 
— — earnest money— Forfeltore of— 


DAMAGES— confi 

qnantnm of — 

Are \E<maENCE I L R 38 Bom 653 
r moteness of — 


- for negligence of agent— 


Se iBANArfR or PporERTY Act (r\ or 
18S') s 0 (e) 1 L R 33 Mad. 138 

— for wrongful atfachmen*— 

Ste Versa I L R 37 Calc 426 

— malice— Inference of— 


Ste Dvuaqes n Actions ot Tort 

I L R 36 Mad 5S3 
Ste Seoretary of State 

I L R 37 Mad 6S 
I L R 39 Mad 781 

snit for WToaglul dismissal of a 

Municipal Officer — J 
Ste District McrjicirAi Act (Bou III 
OF 1001) ss 2 4G AND 167 

I L R 89 Bom 600 

— suit for— • 

Ste Carriers I L B 47 Calc 1027 
See Cause of Action 

I L R 41 Calc 825 

Srt Injunction I L R 42 Calc 550 

Tease I L R 40 Mad 9X0 

See Limitation I L R 40 Calc 898 

Set Maoras Estates Land Act (I of 
lOOS) s ISO I L R 89 Mad 239 
Ste RvitwvT Receipt 

I L R 38 Bom 659 
^eeSiAWLs I I L R 89 Calo 1029 
See Tort I L R 39 Mad 433 

— salt for against the S cretary of 

State for India— *1 

Set Tort 'I L R 39 Mad. 851 

— suit for by represeatatlre— 3 
« Raii way Company 

I L R 41 AU 488 

time at which should be com* 

puted — 


interest on — 

Trustee 1 L. R 38 Mad 71 


• measure of — 


Set Actio prRSONALia moftpub cum 
PERSONA 1 L R SS Bom 12 
Se« CoNTBAFT I L.R 39 Cafe 563 
I L R 42 Bom 224 
I L R 45 Bom 129 
Set Contract ter (IX of IS?’) ss 39 
C3 73 I L R 37 Mad 412 
s 73 I L R 41 Mad 709 

Set Sale or Goods 

I L R 43 Calc 305 
See Sale of Goons Act (68 and 67 
\ICT C 71) 83 AND 47 

I L R 34 Bom 640 
Aee Vendor and Pubciaseb 

1 L. R 1 Lab 380 

principle of assessment — 

5ee Damages in Tort 

I L R 36 Mad 560 
I on failure of condition precedent — 
Se Contract I L.R 44 Bom 60S 


- nnliqnidated claim for — 

^et Iesor A^D Lessee 

Z L r 39 Mad 939 
Col. 

(n) For Breacn of Contract 1474 

(6) In Tort 1477 

(a) BREICH OF CONTRACT 
1 ■ Penalty or liquidated damages 

—Test — Confraef brtaeh of — Dirn'iott reil but 
itff'evU to ee» and jiroee — Stipuht on lit 
conlmet to pa j a lirj tid’ited tim as dantages for 
breach teben rensoinble to be e forrel — langtaje 
peed tf sn'i'eruil~PI'iin ff tf ehojbl be aslel to 
wt«e act ml damage—Contrael infer ^re oIior— 
J^ngtaje vttd by merchants in f»eir trade inlerpre 
tat ON ©r PlaintiS and defendant who wer* 
|>Rrtners in a lu mess of csportins and sclung 
teNSWown upon eertain e fates l>clon„iii 2 to f e 
defondaot in 139o dis otred their partnership 
Tin a deed in which it was atiniilateJ infer nl a 
that lor 10 years after the 30tn JuIf 189F when 
the plaintiff took over the whole busmes the 
defendant ahouM rell the whole of anv part of the 
crops jirown on the eaid e tates to the plainti 
at a aaluaiion to lone as the flaiatiS thoull 
to the defcnlint year a a-itn of £“5 fo* 
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DAMAOES-^n^t/ 

(6) IN TOPT— eonld 

hare use tlicn prt'nd faeie the Inria ot the family 
18 responsible But m either case it is only a 
presumption which maj he rebuttcJ anti if (ha 
1 ohce act on the information which thcj heliere 
Bhowina that the nilicle found in a bouse la m 
the exclusive posacssion of one mcmlier ot tho 
famil> and the article is found in a portion of 
tho joint familv residence of which all the membors 
of the familj have the use then the head ot the 
familj IS not liable to arrest merely on the ground 
that the arliclo is found in a portion of tho house 
to which nil tho family can resort Qjeen F mjnesa 
V Sa^g'im LnX / X. B J5 411 tid tehed on 
The rules contained in vrhat la known as the Jail 
Code are rules framed by the Local roTeinment 
under tho powers contained in the Prisons Act 
and Bubsei]uentlj aanetioned by tho Oovernor 
General in Coimeil Bales when so framed and 
approved havo the same force as the Statute 
and it IS not open to any person to set aside tho 
provisions of such rules A careful and accurato 
record o! the first information has always been 
considered aa a matter of tho huhest importance 
by the Courts n India the object of tho firat 
information boms to show what was tho manner 
in which the occurrence nas related when the 
case was first started Fmptror \ Kampt h»in 
IJ C ^ J)4 referred to \s the first informa 
tiOQ can be used in evidence under ss 157 and 
153 of the rrideneo Act to corroborate or impoach 
the testimony of the person lodging the fint 
information such a do ument be omes valueless 
if drawn up by somo person other than the proper 
informant As tho li st information in this case 
whieli related to a chaise of criminal conspiracy 
at Midnaporc was draim up br a police officer 
ernploitd in tho Criminal Tnsc tigation Depart 
nent m Calcutta and settled by an attorney 
He'd that it was of no value The objec* of ro onl 
iDg case diaries under s 172 Criminal Proco 
dure Code is tocnable Courts tochock (ho method 
of maestigation by tbo Police and thi object 
was defeated in this case as the proriaions of tho 
law lor'eecordm'* ca e diaiies fiom day to day 
liad been deliberately di ohevod bv tho Police 
during tho most important period of tbo invosti 
gallon Qiie n Cmprea \ M'lnv J L F 
29 All 390 rcicrrel to PFinv Moiux D'S 
V D Bestov (inil) I L R 40 Calc 898 
18 C W N 145 

2 Mallcioos abase 

of CWll process--// aid token afiionakle~De re 
iiiahi exKihon undr erroneois belief »n $fs 
I'll I Ij—Tretptt aclto table u/itkoit p oaf of 
mnl ce and lomt of ret-onnbl* caiSe~fFont of 
reotannble an I probab’e car se if qits ion of late— 
Strand nppe'il-~Dtmi>i s fir tr ipast — Prtvrt^e 
of asrettrneit — Fxempltrj and noait lal dintny f~ 
Ttmilalon Act (/T of 1908) tf create r ykfe to 
9 te Where there has been arrest of pcrarni 
or eeicuro of propertv m consequence of a civil 
a tion which IS unfounded vesatious an I mab 
cious fin a tion for damf’es may be against 
I'le plaintifi Whether there was Tea onable 
or probable cause is a mivpd fjuestion of fact 
and law and tho lli-h Court in «e ond ftipeol 
tioi'*h boind to accept the facts foind li «i 
1 tied to examine wJicther tho inference drawn 
from those fa Ls is legitimate If a litigant «xa 
cjtcs anv form of legal pro css which if invalid 


DAMAGES— <on/d 

(6) IN TOET— confd 

for want of jurisdictwn irregularity or cna other 
reason and in «o doing he commits any act in the 
natnre of trespass to person or propcrti he is 
liable therefor in an action of trespass it is not 
neeessary to prove anv malice or want of reason 
able or probable cause Uhere therefore the 
defendant had obtained an attachment of the 
property of the plaintiff under an erroneous impres 
Bion that ho had a decree capable of esecution 
the defendant was liable to bo sued br the plaintiff 
for damases for trespass Cltstohl v Craktilfj 
\1910\ 2KB 244 followed Where land with 
standing crop on it was nttachcil by tho defendant 
in oxcciition of a decree which lie erroneously 
boboved ho held against the defendant but tM 
plaintiff did not ask tho iLrection of tho Court 
Of make any tho shehtest effort for the protec 
tion of tho crop which m consequence 

rated and uUtinalclv became valueless Held that 

the attachment was not tho proximate cause ot 
tho loss ot the crop and the defendant couli not 
bo made liable foe tho value of the crop lha 
pUintiff was also not entitled to recover the 
amount she had to pav to the pleader whom she 
emplovcd to carch the records and “ 

whether there was a valid decree 
favour of tho defendant For an act of 
for which no blame attached to the defendant 
ho S not be held liable r;' c^mplar;^ 
damages Only nominal 

■mthout ptMl "f *=to«l »r harm rBHOV 

Sr.o»i A H ^ Wwn(10n^ C W K 5M 
— Wrongful attach 

«/ flMeiBl of In a suit foe damaffc* tor 

e^.Mcd Comt, to «»orf ’.‘iS™ 

tho fttttchmfiot was o tho apph 

giohoA. ™ mt mtonJoJ to oloot J” •PJ; 
SobiMT oi tho «forcnctl rub ol >’» '•> ^ 

oaito hroosM tor oh-hP'"?''™, „„l„o 

any improper or indirect niotirc „ctnato the 

other thaa tho one whi h h , Where 
p,rt. No holroJ o co-.,tv .. ro1,mrf ^ ^ 

the motive for the ft debtor hut 

anv intended fraid on the 2mwnt to 

to onforcs spcc-Jv parmeii ^ prove 

malice The plaintiff m *’'"^‘‘* '‘^1:0^0x00 
epeiaftl d»ma,e It » not newsarv ^ 
to show pociiai irv loss or that sufficient 

affe tei m a specific manner it Will oc ^ 

■f It w shown that tho »= , 

him must damst^e his *"^."^8x0 

It wiU bo sifficient if the plaintiff must ) r 
ausUlneii some damauo sach “V * ^ ro-npJ’y 
notice Of Omrt ff‘« m. 

V Fyre 22 Q S D 6U referred to ^ ^ 

PiBav V Ud^yar \ahn / A , j ,, ^ roan 
followed The fact that into 

of deader to«ans ®‘“^bt not 
consideration os a ground for rediici ? 
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DAMAGES— conW 

(fc) IN TOUT—fonld 
iiTArdabJe as damapcs to the plaintiff 
Cntmir <■ ii\s\r Tin i oimjbs (191 ) 

I 1^ R 35 Msd 598 

-■ lor attachment telore judgment— 

S e. VTTi HMtNT BCFOrF Jct>QEUC\ 

L L. R 39 Mad 952 

4 Malicions piosecntion — On«» 

e/ pnft ' — '•/IS / d J jT ste hr nl 

I »/l/ 1 O nrjlfrrl / ft « f Mil ro }> »«W 

tr e ft- 'I i '■ I ^ / <■©«»;</« t K\t>tsi 

cj hit >'» i fiilf / lail a clnree of ctirainal 
tfc pa 5 aeain t / lio was tlischargcd 4 

tterciipon utal I ( i nialictou prosecution 
/*• (3 fence "a that lio institiitctt tho charge 
on information cf hia uraants wl om he believed 
and in goo>l faith Utii that an nn m * > j ricp 
It tnslice> canno le inferred from the mero 
fact that pro<cc itinn has (ailed and the accused 
baa been Acquitted In an action for malicious 
prosecution the turden of proain" malice and 
the absence of rca oria) I catisi, for the prosecution 
lies on the plaintiff The crucial point m almost 
all rueh actions is the state of mind of the prose 
cutor at the time ho institutes fKo charge After 
the decinon of tlie case in defen lent a favour 
by the Appeal Court it was urged on Ichalf of 
the plaintiff upon rcMoa that tie defendant 
should be held bablo for the acts of hta servants 
llt!d that tho Court ha I properlv refused to 
permit a new ease to ho set up at that stage A 
counsel who had adai cd the proiHCutor to insti 
tuto the charge was a competent nitnest C £ 
\iCTon S Const r IlrNBY Joseph Puri (1009) 
14 C W N 86 
6 " — " Pnaciple ol assessiog— D«rKi 

gu loo rtinolt finnol U TKoitrtd — Ptt'ttph o/ 
oMMSinj iomaget •« atliont on tortnet tom 
fofed^Dvhj of jlainl ff to tale mtfl”* to reJjtt 
iAt damag t-~£,aetmeitU Ael (1 of ISf^) * JJ 
In a Suit for damages mistaincd br the flam 
tiffin consequence of the defendants obetnic 
tion of the plaintiff A right to wav of his Geld 
owing to which the } laintiff did not cultivato 
fus land their Lordships held (i) that non culti 
ration of the lamU was too remote a con equeace 
of the dfdendant a svTon(,(al act of obstruction aa 
tho plaintiff had not shown that there were no 
other means of cultivating and that it was m 
consequence of the wrong it was not rea onsbly 
possible for him to cultivate (ti) that damages 
for tho loss of crops could not lie given but that 
all that he was really cntitl 1 to was the evtrs 
coat which lie would bo put to for the cultivation 
of bis land m consequence of the nghl of wey 
bein" obstructed aitd (di) that tho plaintiff was 
entitled to substantial daniagcs for interferenco 
with tho evilcnec of his right SodzwicL on 
Damage pan-’raphs "03 and 2 Ij referred to 
fa 33 of the I asements ^ct (V of ISS’) and Sitj 
fuiO Singh V Telai CliotiJn/ 6 C 11 \ IS7 

applied Fee CuRUJi Though the rulo is tho 
same m actions on contract and tn iort ri 
that tho damages which the plaiatiS is entitled 
to mu t result directly from the wrongful act of 
tho defendant nn 1 that no claim esn bo made 
to damages wl icli arc onK too rcmotelv connected 
svilh it there may bo differences in tho applies 
tion to actions on tort of tl is ba lo principle 
which IS common (0 both kinds of actions in 
a contract it is tho duts of the plamtiff as a 


DAMAGES— cofllJ 

(t) IN TORT— conW 

prudent min to take measures to reduce tl e 
damages ns far ns possible for a breioli of contract 
eonsi ts in tho defend nt a (aihiro to do a certain 
act that he is bound to do and it would be quite 
open to the plaintiff to take other ineasures to 
obtain the re iilt ho eipected from tho defendant s 
performance a tori on the other hand may 
con 1 st m the def ndant s failing to do an act 
which he is boind to do or m doing one wbieh 
ho on lit not to do or in presenting the plamtili 
from doing an net which ho is entitled to do 
kuttBSSIlSi GOWD I \ EERABRIDR VPPA (1913) 
I L R 80 Mad. 580 


6 — Oronnds ol interlerecce by 

the Court o! Appeal — Cole order for if eon bt 
interfered uilh bj 0 e Co rl of Ippr'if— Cures 
tfere <t oiccetful I ligint can be deprutl 
of hs to It — Cinl Proeeltire Cod' (Act | of 
J90S) * 9S if applicable to I etiert Prtent AppeoU 
J*er SA'fDiRsos L J — Tho Court of Appeal shoul I 
not interfere unless the decision of tho tnal Judge 
on a question of damages appears to be clearly 
erronecHJS 7h' Enq't hman \ Lola Ln}pat Pai 
I I P 3, tale 760 a e II C 1] \ 71.^ (ISIO) 
approver! The costs were m tho (Lscrction of tho 
Judge &iicbdi crcCionmust of cour^ebcajiidicial 
discretion to be cvcn-ised or feval principles not 
by chanco aedlrs nor caprice nor in totaper 
Dictum of I.orJ Coleridge C J injliixlfj\ li</ 
London ii Py Company h Q B D 373 al p 
3tC (J3S6) approved The tnal Judge hoiild 
not hare taken into consideration matters win h 
must involro speculation on his part as to the 
attitudo of tie roipective parties Pnnciplci 
on which a successful btigant should bo deprived 
of bis cosl dissussoJ Janet y Curing 13 
Q B f) 253 rtf p *’6S(1B3i) approved Every 
thing which mcrcsacs the litigation and the eoets 
and which places on the defendant a lurden which 
bo ought not to bear tn the btigattoa is a pcrlertljr 
good cause (or depriving the plaintiff of costs 
Jlitley V (Test London Pj-lenitoit ^aduoy Com 
pa ly U A C go nl p 3^ (ISS9) appioved Per 
WooDBorre J— The Enehsh cases which d^l 
with the question of revision of damages by the 
Court of Appeal have no application in this 
country where tl o jury system does not prei ill 
Here the question of damages is to be dealt wi li 
by tho Court of Appeal as any other portion of 
tho case f/gli hman Limit d v Lajpil R i 
I L R 34 Calc “CO t e liC W \ 713 (1910) 
followed Ibe conduct of the plaintiffs n it 
fnend can m no wb" affict the dama-’cs to be 
paid tohis mfint eon for actual injurv and suffering. 
Tliero is nothing wrong la itself in claiming cvem 
plary dimiges /or the Courts themselics award 
such dinia'’es Tho ordinary rule is that costs 
do follow the events The Court tnay however 
direct oihcrwi e but under the Code (s So) if 
It docs BO It must state its reasons in wntiag 
Hus pros ision was enacted both to secure a proper 
c*erei-io of discretion and m order that the Court 


of Ippeal may be 
order an I ee wbetl er tWo 
departin(, from the gen ral rule 
answer to sar in such c se 
the judgment that the 
of tho Court T" 
decide whethe 
that 18 wheth 
an gocsl 


control the 
good cau e for 
t IS not sufficient 
an appeal from 
CO ts are in the ibscre ion 
pellale Court mu itself 
1 le Pistained 
'hfluired to be stated 
Vhe facts of the 
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case There are certain well Known principles 
oi which a BUccessfiil party maj be depn>c(l of 
his ^enctal costs But where the Court purports 
to act on these pnnciplts it ii open to tho Appel 
late Court to enquire whether on the facts these 
principles have been rightly applied Tho Court 
can get no nearer to a perfi ct test than the enquiiy 
whether it would be more fair as lielvcen the 
parties that some csception should he made in 
the special mstanco to the rule that costs should 
follow upon siccess Dictum of Bowen C J 
m Forster \ Farq har 1 Q Ii o6J TIio 

mere fa t that the plaintiff claims more than 
ho gets IS no ground of deprinn" him of coats 
unless It is shown that the cost of the action has 
been increased bj hia claim As regartls tho 
judgment about the costs of the appeal tiie Judges 
havin-'diSered it was held that s OS 0 P d 
was not apwhcsbio but a 36 of the Letters Patent 
applied and the opinion of tho Chief Jusiico 
prevailed Jirarsif IIuli. i Arthlb Francm 
24 C W N 352 

lot trespass on land— <9 cation of 

'®****^ in a eh n suit «/ inav 6e fried 
Although a decision on a question of title 
to land m a suit for damages for treipass 
thereto may not be conclusne the Court is not 
for that reason precluded from trj mg and deciding 
that question in such a suit SAUARAttr MotfcAn 
I B lOLA Moua 23 0 W K 647 


DAMDGPAT (RULE OP) 

iSee LotrtAno'i I L R 37 Bom 529 

; — Decree tn tnorfeoge 

bitueen Htnais-^Inlereal accriuny afl r dnte 
/*eff Jot redtmpUon uhether rule appti able to 
The rule of damd pal apphes to Ifindje only so 
long AS the relation between the partiei is con 
tractual and ceases to appli when tho rnAtter 
has passed from the realm of contract loto that 
of judgment Where a detree has been passed 
on a mortgaze the rule does not apply to the 
interest accruing after the dste fired for redemp 
tion Inthe matter of I!an Loll Vulltcl ILF 
33 Calc 1269 followed Fam Kanyt Ivih^ary 
V Callj Churl}. Dty I L R 21 Gale 840 not 
■> «fsr Korr v 8ham Knshtn I L B 
31 Calc loO L r 34 I 10 referred to ffaKDA 
Lsl Roy t PmncNDnA Nath Chakravaeti 
(* 913) 1 L B 43 Calc 710 


DAHDUPAT (RULE OF)— co«/J 

■ ZlortoaQe betiecen Iltn 

a tg tehtlher the rule of Damd jhiI apphea to— 

Tran f/er of Property Act {IP of 1812 ) a I-Gon 

tract Act (IS of 1872) s 37 There is nothing in 
tho Iran fer of Property Act (read with the Cton 
tract Act) to preclude the rule of damd /pal from 
applying to mortgages between flindus Zladhtci 
fitdhanta O/ujJitnt \tdhi v I enlalaramanj I« 
\a‘di I R L 26 31ad C62 not followed In 
the maUer of Hart Lall M lUek I L F 33 Cate 
1260 \anda Ini Ro'j \ Dhirendra \ath Chakra 
tarii I L R 40 Cnle 710 Jeetcanba v llanordna 
La<'hmonda$ I L P 3./ Dorn 199 and 5 tidarabai 
T Jatjamnt I L P '*4 Pom HI referred to 
Kuaja Bisypji I NAPsiatBj Debt (1915) 
I L R 42 Calc 826 

DANABAKDI AND BATAI SYSTEAIS OP 
TENANCY 

— PreSJinphoa as to 

conlraet of teamiey from enatrnct of ienaney »» 
respect of ttdjotninij liiida — Reeonl of rirjhls p /bhahtd 
after tiaftlition of tut tf can be relied oiv—hon 
attendane of landlord at apporlionment — JtabiUly 
of tenant if ht eprroprtaten ichoh of crops— Bengal 
Tenancy 4f/ [Mil of fSd3) s 69 The plaintiff 
claimed thst eerlsm lands were held by the tenants 
under the dannha idi system buttle Courts below 
foand that they were h»ld iinder tlie batat system 
(a two oifiet suits n^inst the tenants of tbe 
same rilbge the Court foind that tbe tenants 
held under the rfanaf’e»'rf» system There was no 
proof tiist there was an mranable custom prevalent 
ID the vilUgc The lower Appellate Court m 
de iding tho case rebed upon the record of rights 
which was finillv published long after the mat to 
tion of the suit ffeld that the mere circumstance 
that tho contra t of tenancy m respect of tome 
land was of one description does not necessatuy 
indiCAte that the contract was of the same des rip 
tion in respect of different lands in the same village 
hell bj other tenants and the Court was frea 
to conchido upon the evidence that the istids 
were held Ufidet the batai ejstem That tho 
lower Appellsto Court did not act improperly in 
relyiiut on the record of rights KAstAiiSHWAni 
Fbrshad SiNon I Ka'shasi Stso t (1913) 

17 C W N 1159 


PAHCING WOMAN 

tUegiliiaftfe son of Sndra by — 

See Hivnir Lap I L R 39 Mad. 136 


~ — Damdipal applusahon 

of the r >le of — tf fgige— lasiyument of mortgiye 
—Tranifer of Property Act (IV of JS12) a 2 (d) 
The fact that the person entitled to sue on a 
mortgage happens by assignment to be a 
Parsee cannot affect the (Hindu) mortgei^ofa 
right to claim the advantage of tho rule of damda 
pal if it CTistcd when the mortgage sv«a entered 
into It la not prop r to infer that because it has 
been osprcsslv tnacted that nothing m Chapter JI 
of tho Tran fer of Property Act (I\ of 1S82> shall 
bo deemed to affect any rule of Hindu I iw tbe 
lAgisUtiiro has deprived a Hindu niort^ai'or of 
the jirofoction afforde I him bj the rul of dam 
dipeit The right of a mortgagee to m. for bis 
principal and interest aruing from a contract 
mist bo taken to bo made sihje t to tl e usages 
ant customs of tho contracting partie JrE 
'VAVBii «• SlANonpAS (lOmj 

r L R 35 Bom. 199 


DANDIDARI RIGET 

- - Dandtdon right if a 

woiopofy or a Itgtl right to be recognstd ty Co r e 
ofJiafiee—S ch right ,f perao’ial or 
ferred—Trannftr if mnl be by regisltrul tnMrij 
menl—iatoppel npplcnlon of r/'U of I® *"1^ f 
and eontraeUng parties — Assignee of right Me j 
enjoyed preht %f can deny asugnor s title * 

pnblic aoetlon held at the mstanco of Covernrasnt 
the plaintiff as the highest bnider lurehased 
road Bido lands on the bank of * river tog« 
snth the dandiiiri ri'^ht for one ycat U 
(rom tho lease granted to him bv . 

that he became entitled to occupy the lands tor 
one year and to exercise the calling of a bro 
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DAKDIDARX RiaHT— coxfrf 

the mtrVet heM thereon diirinR Ih^t pentyl Th« 
dcfcndiiDts took an as lament from the plaintiff 
cf the Joid diTi fi*ht an! thc\ rommenced at 
onee to crerci e the callinc of a broker la tba 
market place 1} Mrtiie of tlie Coeennnent license 
nbich was made oicr to them lut the\ withheld 
Mvm nt of the imnei tlici had a^eeil to pnj 
phintifl ued for reeoicrj of the eonsidcra 
tion with damages for unhwf il detention of 
hi* monej I! li that the term diarf Jar litenll) 
means a incasrircr and is a] plied to aignif> a 
Iroker who negoliatca the sale of paddj and 
other proJuec in a market place and receives 
as remun ration for In sen ice a eommiasion from 
the seller and the but er « ho may choose to employ 
him 'Dial the contention of the defendants 
that the alleged rf/i JtJnri right tended to create 
a raonopolv and should not be recognised as a 
ie^al nght bv nn\ Court of Justice was untenable 
The principle that even arrangement which places 
a restriction upon n man a nght to exercise hi* 
trade or calling tend to create a monopoly and 
1* void as against public police has no apphea 
lion to the present ca c There is nothing illegal 
or contrarj to pubbe policy in Goxemment 
allowing a market to be held on its Hnd and 
taking inea>ure8 to re trict the admission of 
brokers Thai tho ifnnfiJori right was not a 
Tight pertonat to the grantor from GoTemraent 
and eoul I be tran ferred The very fact that tho 
neht was granted Ij Goicmraent to the bishest 
bidder alTorda some indi ation that tho personal 
«Iement does not enter into consideration when 
the grant is made That the dauJiiari right 
was traniferable onlj bj a registered instrument 
That tho defendants were at least licensees under 
the plaintiff and as they had exercised their 
eallicg snlbout interruption or interference they 
at anv rate were not entitled to contend that the 
plsintiff had no title or that they themselves 
liad acouire I none from him Iaskiian j£bA 
r Atm:> \aik (1014) 18 C W K 1194 

DANGEROUS ARTICLE 

Ste Cas CosirAnr 14 C W N 168 

DARBAR SAHIB— 

Ste Goldex Temple Ambitsab 

I L R 1 Lah 611 649 

DARBHANGA RA7 

iSes Babuama GiiAhT 
Set Hixdv Law— Custom 

1 L. B 42 Calc 682 

DARPATNI (TENURE) 

.See LEisr I L R 45 Calc 949 

DASTURAT 

See SIaukaka 16 C W N 1029 

■ — \a/ure of the npAl 

of—Immoieafle property interejl in — C*re»m 
elaneerj tl fyiny tnfere ft at to Me tAtefenee oni 
law/ I origin of-~-Limilalion — Lim tahon Ael (Xf 
c/ 7S7r) SeA II \rl 131— Ptfieal meaning 
of Tho plaintiffs sued for a declsration of their 
right to recover certain sums of money as tfa«rvni( 
tpeciGed annual rates and for recovery of the 
aanis as a charge on properties in the poaseasioii 
cf the defendants It appeared that the pUintiffa 


DASTURAT— eoiifd 

clnioi for da*liiral was asserted and allowed in 
Courts of law since 179.J sometimes in spite of 
oppo ition on other occasions without opposi 
tion J/eld that the inference drawn by the 
lower Courts that tho right alleged by the plain 
tiffs (lid exist and had n lawful on in was legiti 
mate and the plamtifT* had an enforceable right 
to rcah e tho sums claimed as da ti rat from the 
defeniants That Art 131 of tho Second Schedule 
of the Limitation Act of 1677 was applicable to 
the ca e Tliat refusal in Art 131 plainly 
implies a prcTioiis demand and as the plaintiffs 
a erteil that there had been no demand ami 
refusal within twelve } cars of tho commencement 
of tho pre ent suit the burden was cast upon tho 
defendants to establish that the plaintiffs did 
make a demand and that the defendants did 
refuse and as tliere was no evidence of this demand 
and refusal the suit was primd facie not barred 
under Art 131 That the right claimed was 
clearly in the nature of on interest m immoveable 
propert} being a right vested in the proprietor! 
of a specified estate to receive certain sums of 
money periodically from proprietors of other 
es'ates lu tlieir character ns such Under the 
Limitation Act of 16o9 a suit to recover such an 
lotero t would have to bo brought within twelve 
years from tho date when tho cause of action arose 
upon the denial or refusal of th^ right ancl as it 
was not shown that there was anv refusal while 
the Act of )8>J was m foice it must be held that 
lb« right wos not extinguished before tho Limita 
tion Act of 1671 exme into force Hem Poaxpsa 
C fliunncmi t Atvl Chaviira CitAZBABAsny 
(1913) 19 C W N 889 

DASTVR DEHI 

See PnE ZMFTiov I L R 85 AU 478 
DATE OF BIRTH 

Nee El tDEXCE L R 43 I A 256 
DATE OF SALE 

Su Sale I L R 45 Calc 151 

DATTAEA CHANDRIEA 

Nee AnopTios 26 C W N 1 

s 6 parai 24 & 25 — 

Nee HihDU Law — Paktitiox 

I L. R 40 Bom 270 

DAUGHTER 

Nee Hindu Law — DA uantERS Estate 
I L R SSAB 491 
88 AIL 111 

Nee Hrvoc Law— I vHriuTAvcr 

I L R 88 Uad. 1144 
I L R 43 Calc 30 

beiinest to — 

See Hindu Law — Will. 

1 L R 41 Calc 1007 
Nee Will I L R 44 Calc 181 

marriage el — 

■?« I L R 38 Calc. 327 
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DAUGHTEB-«7»«<? 

socccssion of — 

Jpe Clstom J L B 4i Calc 749 

I L B 1 Uli &84 365 464 

1 L n S Lab 368 

— — suit by for po-sc£sion of lather’s 

estate— 

*eeCi\n ProccDirs Cooti {Act "V oy 
J908) s 2 ct. (If) 0 Wll * 1 
2 L B 39 Mad 3S2 

JJittdn Ta« — SJ*ktl 

j?fflra — Da^ighura jraftYty Jrom thtvf 

Jai}tfr~—^horej separutf and a^^olHte—TenanU 
in ct»nmorp In the Bomb'vy Prt^isdcncj a dauphter 
taking property icowi her father mtents « *« 
elridkan and daughters take tla.tt shares sepa 
lately and absolute!} WJien tbe property bo 
inherited S3 not pU>8ioali> divided it is held bj 
tho daughters as tenants la common anti not 
as joiut tenants and tlicro la no etirvtvotahip 
betneea tJiem In oases affecting mhetit4nco 
tho rule is to adhere to the dcct ions of the ( ourt 
to whidi tho district from whicli the case aro & 
le subject \ iifiAPyA v Samtoi (WIO) 

t Ik B 84 Bom 510 

DArraHTEB in-law 

* aSoptlon by— 

Su Hbroir Lin I L R 44 Bom 508 

Sight to mamteoance— 

Sea H^^BO Latr— JlArsTEVANCF 

1 L R 37 Mad 880 

DAXiaHTER’S SONS 

See CcsTosi (AnofTtoy) 

I L B S Ub 193 
See Ttitx I L B 38 Bom 697 

Adoption ol, Khatns ol Amnlsar — 
3ee CusToa (Adoption) 

L L B 2 Lah 69 

— of tho great gtanason of the gteaC- 

gieat-grandfathet — 

See UrsDO Latv— « iTBIWu^ 

Z L B 40 Calc &2 


DAVABHAQA 

iSee Hutoo Law— A tiMiVKA SmoHaw 
X L K 37 Calc 86 
See ifnrotr law — Itrafsirawoe 

L L K 38 Calc 603 
Z L B. 4S Colo 643 
See Hivdo law— S ocoesssok 

2 L B 43 Cak I 
See HtVDU Law — J ltNon 

29 C W N 854 

— It govono Koches of Assam — 

See Hisdc Uw £4 C W H 178 

DEAD LOCK- 

See CoMPANT 1. L R 47 Calc 654 


DEAF AND DBSIB ACCUSED 

Cr’iMi'SAt, Pboceoct'E Coor {Act \ 
or 1803) s 311 

1 L R 40 Boo- 695 

DEATH 

o! pleader In pewoaal aciaoa— 

See PcRsovAt Actios 

I L P 2 Lab 189 

— prcsnmphon of — 

See Ll\J}TA■rlo^ Act (l\ or 1003) Abt 
I-IO Itl I L B iO Bom 2S9 


See FBrrr Oocsen. PmcTiri: or 

1 L R 42 Calc 739 

— ■ Fresnmptioa of — Eendenee Ael (I of 

JS72) » 208 — Ferton >it>f htari of for eeiei 
tfttn — ftme a« k itSra jiresuntprion oriKj 
—Onus of proof When a person is not heard 
of lot seven vears the pre umition that arises 
tinder a lOS of the rviaenco Act i« that be « 
dead at the time when the question is vftised 
and not at some antecedent dsto Fani 
Banajee v ^uri'fa Kanta Toy Choi^^fy 2 l> B 
8S Ctle 35 foibwcA MooiiA Kaeetm v AfeoHa 
AOdnl Bahm I L R 83 Cole 272 referred to 
N.™ , Ul. S-„B (IWO)^ ^ ^ 


DEBIT 


See yloaroAOS 


I L B 89 Jlsd 419 


See Crvii. PsoCEBVRS Oofi® (1998) 0 

“1 l K 57 Mas 61 

39B.m US 
I L E 36 Bom 65 
S„ H.v« "S 

I L E 43 Bom 17 
Set PiYMS^r tow-ards Debt 

‘-rrns Calc iss 

42Eom «4 

fttt&ebaent ol— 

See Lnin'ATW\ Act (1\ or 190’?) Scu 
I Aaia =5 02 a™ UO 

contracted to Singapore — 

^wBsNKRrrTOV^ £ B 40 JUad- 681 

eitfaguishmcnl of— - 

Set SfOBTQSoB I L E 3S Calc 242 


- part ol— 


payable to kind— 7 

'“I L^r'Awaa'Iei 
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DEDT— 

loa s obligation to pay — 

&(€ HiM>t L-vw — Dlbt 

I L. R 41 blad 136 
LL.R 41 Rom 341 

a , _ ^ „ I 

—Tmj^je rf Prop'rl / itl (/i « ;« ) < 55 
(/) 'iliorc I n autlnuU fur the contm 
tion that a chars J h ll or mention il m 
f f rjl s l4) cf tt c Tran f r of 1 roj rtj \cl » 
tucrcli n ptronal n lit nliic.li < iiinoL be trana 
ferret to an a i"iip The I It conU undoubt 
cdli b> trtn fcrrol an I tint is no rot on wh\ 
the a -cunti for the del t shnild not at o be Irana 
fcrreil with It Jla i /’ll! \ lU ap^t \ ugh 
I L r 9 * Ic ir and l/o/i / \ Pingn tn 

D.J 1113} IW 4t3 di tinsni hed ‘miej 
1 II r 7 mml Api IN (1911) 

I L r 42 Calc 849 

— ' re o/ 

De rij^t to t e Jut Ot hi ! jp Otcahl — 
Tra ft of Proptrlj Art (/I of ) « 131 
Tlie IinIJ r of a c’un.0 on a debt djc to hn debtor 
u a transferee of an actionable claim and entitled 
to re over the debt from the Iran ferore debtor 
g 134 of the Transfer of I’roperti Vet ahowe that 
the niort2:azro n & transferee and entitled to eue 
m ills own name for tie reeoiery of the original 
deVt VMicro tlio on.iual creditor h added as a 
parts the ehartebollcr though not tntitled to 
the uUole amount mas rceorcr the amount 
PaMtss II P/LUi r Mttnc Ciimi (1910) 

1 L R 34 Had 63 
... ■ ...... tarrjing inliresl — Pay 

fn«*il uiP'nt tpeeifie appropriation — Credilora 
right to apply paymtnt in <Ii charge of »n/rr<a< 
fftl Where a debt is duo abicli eirriu lutereat 
and taonejs are recened mtbout a deCmto appro 
pnation on the ono aide or on t> o other the nilo 
which IS uell established m onlinaty cases is tiint 
tbe money is fir«t applied m payment of inteKst 
and then r hen hat is aatufied m payment of the 
capital IfcKS Ve’ikatadri AiT0 Row I 
Raja P A Ron 26 C W N 33 

Due Kilh taler tt — 

Indeji it pai/mejit—Pight of creditor to appropriate 
lotiords ti Icretl — Position tihen dfHor tnaf et tpetijlc 
appropTtalion — Lrtry tn creditor » hoof at etid nee 
of aecfptance of d hlor t appropriation A creditor 
to whom principal and interest sic oned is cutilled 
to appropriate any inUcSnitu intnicnt which ho 
gets from a debtor to the payment of interest 
A debtor mi^Iit in mal mg n payment stipoUto 
that it nas to be applied only to principal If 
ho did so tho i rcdit or need not accept the payment 
on the 0 terms but th n he must giro hscl tbe 
monevorcLequebywhichthemorcy was proffered 
P r Sett XrsiiraANn 1 Sett f adua Kisuek 
26 C W H 153 

DEBTOn 

I >tnARUAs MEfr 

I L R 42 Calc 652 
5fe ■vrorToscK 23 C W K 817 
See liionNcui, Insolifn n Act (HI or 
1907) s 31 1 t. R 37 AIL 383 


DEBTOR— coHli 

- — ■ ■ — part payment by literate — 

^te Pr>stnrNc\ Small Cacse Coupts 
Act (\A or I8!> ) s C9 

I Ii R 88 Mad 438 

nghfs of surety against — 

6te Nfgotiable iNSTitusiExia Act 
(\\\I 01 1881) 8 S 30 47 C9 74 
AND 04 J L R 39 Mad 965 

See iNsoLAENCa J I> R 44 Calc 535 

DEBTOR AND CREDITOR 

See Insolvenct I L R 44 Calc 899 

Sc TrANSiEr ot IrornitiT Act (IV op 
1812) s u3 1 L R 43 Calc 621 

— ■ ietLnouledqme'nl of deb 

t rt litbility (y another and occe;j(anee of tame 
ly oredilvr — 1 tqhts of creditor — Aotabo/i— Con 
tihritmi — Admmstral on of jutiie in Courts 
in Iidia on gereral pnietples of eguilj and guilice 
—Contraet !cl {f\ of 7572) si 2 (rt) and 62 
Whero tio tran fcrco of n debtors liabihtv has 
acknowledge 1 his obligation to the creditor for 
tho del t to be paid by him und r the prorisions of 
the registered instrument conTeiing to him all 
tho moveable and immoA cable properties of the 
orifiuat debtor and tbe aoknowlcdgment was 
communicated to the creditor and accepted bj 
him Hell first (hot the arrangement octween 
the creditor ond the transferee did not amount 
to a noioron within the meaning of t 62 of the 
Contract Act tteo dlj that the obligation under 
taken l>> the tniisfcrco was for and intended 
to be for the bcnc6tol the creditor and lastly 
that the creditor is entitled to sue the tran force 
on (he registered instrument 7t tdille a eKIin 
son I D dt S 395 1^1 E H 762 is inapplicable 
m British Courts m India AAiw^i JLfu/mMnirtd 
khan T Uusami Btgam 1 L R 32 All 410 
1 ft v" ! A IS'* Ortgory ond Part er \ ini/irttnr 
3 iter fS* 36 E R 224 Toueht \ J/rlropolifan 
Pailiiay IlareXoi-siip Compniiy L R 6 Ch Ajp 
671 anti (laud J r Oind^ 30 Ch D Si referred 
to The deffnitio i of consideration in tho 
Indian Contract Act is wider thsn-the require 
incot of the Pnghsli law Tho aim of the mofu sil 
Courts of justice in British India is to do complete 
justice m one suit according to tho general pnn 
ciplcs of justice equity and good conscience 
Jiimbax A Chiltangco Pouf Chotc 

d'ry BLR Sup I of C7S 7 ir R 3 7 referred 
to Debnatatan Drrr v Chcnilal Gcosb 
H 913) I L. R 41 Calc 137 

■ Cralitor an al en 

rntiny Jfrm — Interest o i dtlt~Dtllor not enptled 
tn c/oi n suspension of intfrtsl from tie date of 
01 Ibrtal ^ imr to the date when the enem j frm 
obtains a license to tra ff Where a person ind bted 
to an ahen enemr had paid mtercst is respect 
of a transaction entered into befo o the outbreak 
of hostihties and sought a refund cf the amount 
paid for tho period letween the outbreak of 
hostilities and the date of a hcense to trade 
obtamed by the cnemA firm Ifeld following 
the opinion erpres ed in Hugh 5ferriso i and bons 
r tiltie gt seilsrhaft I ir C irlonnag n Ind il le 
[12151 • O S30 that he wo:, not entitled 

to such refund as tl ere was no raspen ion of 
interest in respect of such tran. actions during 
that period \ alli ed r Becthold 

r«F (1919) 41 Botn. 1 


1 
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DECIIEB—cok*^ 

See TIl4^srER OT Pnori'rTi Act— 
s 8> I L R 34 Bom 354 

E<5 88 60 I L R 40 Bom S2l 

- after adverse possession— 

See Luirrwjo'i I L R 44 Bom Sii 
— — against a deceased p rson — 

Se Civil PnocEonPP Code ( 1908) 
O \M n 7 I L R 40 AH 423 


DECREE-wnW 

OX parte— 

« 148 O I\ J { 

I L 

f Lv PAHTB DECPrr 


Rg^nst a company beiote liquida- 


tion- 

&£€ (oMpiMEH Act ('i* 
g >07 I L R 38 All 40V 

- QBamat a latbcr- 


See Lvw-,Iojst rAJULi 

I L R 43 Bom IV 
- against recorded tenant eSect ol — 


See L\’iDiORD and Tenm-t „ „ , «_ 

I L R 37 Cale 75 
- against Talntcdar 


S«i GtsAKAt Tauvldipn Act (Bom 
Act M of 18S3) s 

1 li R 43 Bom 44 

against widow for husband’s debt — 


See Hindu Law— ^ tioow 

X L R SO Mad S65 

—— against wile — 

See Ubstitutiov op CovaiCAt rionTS 
I L B 44 Bom 454 

— — alteration ol— 

5 m Ppivt CoBNCii. Pb tTice 

«« tTivr jj 3, g23 549 

as ignraent ol— 

Set **pE4JPic PehtObuince 

I L R 43 Calc 590 

based on perjured evidence — 

See iBAiD I L R 37 AU 535 

by Instalments — 

See ( iML PnotiDUBP Code 1003 O 
\\\t\ H U r L R 44 Bom 


- by mutual consent- 


->jYn 08 Calc 629 

condstionAl OB money being paid 

into Court — 

S„ oc 

construction o! — 

See ( tML PnoCBDl BC Code (1909 O 

xxxn »r 4 . ^ 

5„ 1 .iccx,„v o. mcac,^ ^ ^ 
---- cxecntion— Claim to property— 

Nfc \rrvrnMtNT _ 

1 L. E 45 Bom 1020 

ex pa te — 

s Cjmi. Proccoiek Code 1909 
8^ 4 ASn 14 1 1 X R 44Boro.etK5 


S6 AIL 77 


Si e £.\.FAHiB UtCJ-i-i 

Sff rroMNcrAC'=iwiti 

,1- I L R 43 Ail 438 

- extension ol time for payment 

htr— 


hnnted by— 

6ee Ctsn. Pkoceduke Code 1908 

H. 0 ’t'W 

- I L P 43 AH 2 

lot balance — 

See JIonTOAor I L E 47 Calc 370 

- lor cost#— 


See CoNtriBLTiON 


I L R 33 Ail 585 

lor joint possession— 

H,v»9 

_ lot less IbM smo“t claimtd- 
Sn am. Psocrotne Cool. (I™! “ 

\X\HI nr lOj'Y ” jj jy, 4sg 


- lor money— 


See FiscuiiON Calc 298 

T T. R 39 Calc 59 
Set Evsb 5 »ent I h ft 

S„ U'-oionn Calc 75 

l.r cra.r o! alatracnt cl mt- 


loi reaeiMlic”— . 

4„ am Paocircra rose (Aoi 

ID®) " " I 1 E 43 Hub 245 

te re t.lal.oa ot conaart "4“*- 

972 

for sale- p ,3 C^e 691 

/yseJtorTovob I j-g ggo 

in preemption ease— 

FnE EMPHo'' gl^h 281 


— — form ol— 

S„ CiMi iaoccDViii. Co. 


,v«i. 

r, Vl iVn l 

O \XI » I L K 34 All 155 
S„ Hi-m 1*"-^'^''^’ M Calc 9S5 

■•"'-/''-y'jri.a.caa 

5M SJOTTOsm I 1“ ? ^ 40 3"5 

I ^ R C8 Bom. 24 
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DECREE— con<(i 

iQ terms o! award— 

See CiTO rpocKDCRE Code 18^2 s 443 
I L P 44 Bom 802 

'i- knowledge ol — 

Ste SiBSTrtcrrD Servicr 

I L R 38 Calc 894 

mistaVe whether a gronnd lot 

altering— 

See Pes Jcdicat^ 1 Fat L J 313 
— — modifying decree of Lower Conrt — 
Sf? Civn ProcFirsi Code 100** • 110 
L L. R 43 AIL 220 


DECREE — could 

satisfaction of— 

See CiTiL Pkocedube Codl (Act \IV 
OP 188’) s 2o7A 

I L R 88 Bom 219 

security for performance of — 

See Ciin. Irocedire Code (1908) s 
14S ILF 39 All 225 

setting aside of — 

See Jurisdiction L P 4G I A 140 
See Mistake I L R 43 Calc 217 

suit on — 

See Executor de son tort Liability 
AS I L R 33 Mad 423 


^ — mcdiCcation of after appeal — 

See Practice 1 L R 37 Calc 648 

mortgage suit— 

See Civil Pbocedcbe Code {\ct \ or 
1808) a 47 O \X1I n 10 

I L R o9 Mad 488 

mortgage ol— 

See Mobtgaoe I L R 33 Mad 429 

nature of — 

See LiaiTATiON Act (IV of 1908) es 
132 ARO I L R 39 Mad 981 
— ol Appellate Conrt— 
fieeMoBTCACB I L R 39 Calc 925 
— of ReTenue Court— 
iS<e PWAD Iand PemnicAct 188 
(.117 I L R 1 Lab 223 

ol Small Cause Court— 

Ame’amiext op Decree 

I L R 1 Lab 342 

on compronu-e — 

See ConpBonisE Decbef 

I L R 1 Lab 344 

part assignment ol — 

See Civil Procediee Code 1008 O 
\\I B ir 1 L R 35 AU 204 


' passed In ignorance o! the death ol 


one ot the respondents— 

See Apppal Papties to xr. 

I L R 39 Mad 388 


— payatilo by instalments — 

Se-. Lpjitation Act (I\ of 1909) Sen 
I Art is (7) I L R 39 All 230 

— payment or adjustment ol — 

See Civil Pinriniir Coif I^dn (j 
\\I R I L R 46 Bom 91 

— power to alter — 

See 1 imitation I L P 44 Calc 769 

— reversed in appeal— 

See \sstQNEb OF a AIonla dcirx> 

I L F 38 Mad 36 

rcTiTor of — 

See Civil Pbocedirl CoDi 18S 9 44 

14 C W N 257 
See Limitation Act (1\ of KCS) fcen 
1 Abt 1S3 I L. R 40 Mad 1127 


— transfer of — 

See Civil Procedure Coui (Act 1 of 
1908) s 47 AND oO 

I L R 38 Mad 1076 
5 48 O \\1 I L R 35 Bom 103 
s 144 1 L R 40 Mad 499 

See Political Agent at Sikkim 

I L R 88 Calc 859 


— upon compromue — 

See CrviL rBOCEDCRE Code (Act V oi 
1008) s 48 I L R C9 Bom 256 

— whether creates a mortgage— 

Se Moric agf 1 L R 2 Lab 63 

— withont evidence— 

See Ex papte Decefe 

I L R 43 Calc 1001 


Tol 

1 Alteration Amendment etc 1802 

2 Construction etc 1 05 

3 Execution IwlO 

4 Form lOlu 

6 Transfer and Assignment 1«16 


1 ALTI RATION AMINDMEM AND 
SETTING WDP OrDKTLE 
See Limitation g Fat L J 206 

Pbacticf I L P 37 Calc 649 
See Privy fouNin.1 a tr 

I L R 27 Calc 623 
by Court wticb granted it — 

N A IF D !FN1 ri. 1)F I Lt 

I L R 1 Lah 342 


- By Subordi ate Jndge of his 


decree after it had been affirmed by the High 
Court on appeal — Fit re iniereit sir eL oil o/ 

decree "ot betiy «» nceorda ee tcilh j djmeni 

AmenJmeil I tiled to one decree folder of joint 
d eree oi apj al lo Ugh Co r1 — Cm/ Procedire 
Code ISS* es Oo — ZOO A joint and several 

mortga*^ decree pa cd by tlio court of v ®ulor 
dmate Jud^e under s 88 of the Tran fer of Pro 
perty Act (l\ of ISS ) winch gave future interest 
on tie nnioiint d creed was abrmed on apjral 
bv tie llic.h Aoirt “Sub equentlv cn the appli 
cation of lie ji d^trent debtor (the respondent 
who had d fo I I m the court the whole aircunt 
due und t the uecnc inclu I njr future jntereet) 
the fcutordinatc Jud^^ ‘ — - 

lions Iv the decree hollers, 
by stnLin^ out the futuic 
that such interest 






the ground 
with the 
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DECREE — conlil 


DECREE'~co 


1 'ITIRVTIOV AMFNDMrNr AND 
81 ^TI^O ASIDI 01 DECRFL— fonJrf 
judgment on x^lncU the decree wm hoKoJ Tho 
decree holdcra (the Rpiicllmt and another who 
was a transferee of the original decree holders) 
made operate apphealiona to the High Court 
for roMsion of the Suhordmito Judges order 
On the application of the transftreo decree holder 
a Bench of the High Court held that tho ‘'ubor 
dinato Judge had no juri’idution to amend a 
■dccreo whicli had been odirmed b\ the High 
Court and act asido his order but onlv so far 
as it afTci,tod tho transferee dccreo holder On 
tho appellants application tlio aarno Bench held 
that under the circumataiices it was not a cj e m 
which the) ought to exerciao their discretionary 
power of rcMsioii Iltld hs tho Judicial Com 
mitteo that if tho order of amendment was without 
jurisdiction os altering a decree aflcr it had been 
amended on appeal tho alteration w is equally 
inoHeclual in tho appellants ca o as m tie case 
■of tho other deerco holder and ahuuld not haro 
been allowed to Bland and thy appeal was tliero 
foro decreed Bnu Nabmv j rrjnit. BiKnau 
Baiuuun (1010) I L R 32 AU 295 

2 Decree ol competent Court if 

may bo chnUcayed In a fresh sUl — Fraud 
]>raeti3td tm ih Coirl to b« jiroitd-^f-t parte 
fnorfjaje ifreree tet atult ant defendant— 

Et fittrifig fre h drew ay tout all — (jj<f>r<dio>» 
for order nl e’de »n rtip^cl of liter decree opjioseil 
bv rff/en<f(TH/« ayatn I uAom precious decree not ett 
a life— 06jfr los oirmdef and decree mode abetjute 
Slit to tel aside decree at stime yromde t/com 
p toil -Mtrjer of first decree in «rco / irArlAfr 
i'lere »»— f ir I decre uhel’ier impfirrff^ set aside 
Upon an apphcstion to sot a ilo an ex j irte mort 
BUgo loorc" ps sed s^iinst / li and 1/ it was 
found that thoto was iii proper soriico of sum 
inons upon D and upon a ro hcsrmj, a now ond 
oompreUen no deeroo against all three defendants 
was passed Tho decree holder s apphcitioa for 
an order ubsoljte m respect of this droroo was 
oppos d b> /t on tho ground that Uo was no party 
at tho re Imatin" and tliat tho prcriois dicroe 
against him nciet hurmi,, been set asnle ft se ond 
•decree in respect ol tho saiuo matter could not 
he logiiU) nnlo ngaiH'it huu Tho ohjections 
wero overruled and a decree ab olnto was londo 
against all tho elclendants }l then brought the 
present siit for a dee'aration ujion tho eanio 
grounds that tho eoemil decree was in ffictual 
•end void ns a-amst bun Ilett that the suit 
was equivalent to a suit fur tho r scission and 
destruction of a former dt rie of a competent 
Court — a reli f which eothl not be obtain 1 
except on tho groind ol fra id pructi 1 ujoa 
tho Court which male tie decree A ehalhmgo 
of the 1 \''thod of tho excrci o of the junwhction 
of a Court — n ehallcneo which bus rof nneo to 
the merits ot tho case — can iicMr in law ju tifa 
A d nnl of tho exi tenco of such jurisdiction 
Paiwaxt I Bvsvi* PvNbB t MviuxT 1 ior Tstav 
O m (lOlo) 20 C W K 35 

3 Conditional dJCree — Ordering n 

to Mile a j ymeiif leftiA o tpuefed 
tune— Courl nol conptftnl to extend t me 
limited — C rif I rty.elurt Lo-lt (/9^S) t lit— 
reeicic if j id jme t—Jir diet c 1 aeept m the 
case of n ort^ago decrees where a Court bj lU 
doeree Orders a part) to inako a payment ot take 


1 ALTFRATION VMFNDMC'IT AND 
SITTING ASIDE OF DLCREC— emiW 
certain action within a epccified time and provides 
that certain detrimental consequences shall follow 
in tho event of non comphaneo with its order the 
Court itself has no jurisdiction to extend tho time 
limited by tho decree save on an application for 
roviow under b 114 read with 0 \L\II r I of 
tho Code of Civil Procedun, Aaif. Ram v 
Rkagwan Chand IS A L J SIJ overrufed. 
Sajjadi Beoau t Dilawau llcsuv (1918) 

I L R 40 All 673 
4 ■ . ■- Clerieat or arltbmelicnl mistake 

— UArfAcr suettsict appliea'ions for amtndneH of 
detree maintainable-^Cnil Procedure Code (Afl of 
ISS2) ss 13 20G — Inleftnipowerof Court A Court 
IS oompetent to entertain 8ncce<sivo applications 
for amendment of cicncil or arithmetical mistake 
m a decree ot of error arising therein from any 
accidental ehp or omission Such applications 
for amendment of ft dccreo are not barri^ by tho 
tulo of TM 1 ijicate But if an application for 
amendment lias been heard and disposed of m 
the menta a 8ub«oqucnt application mav pot w 
maintained in the eatno matter and it may bo 
barred upon general principles of faw The 
power to amend a deerct so as to correct a clerical 
or anthmotical mistake thervin or an erro' snswig 
from an accidental shp or omission is inherent 
ID over) Court and mav bo csereiscd at any time 
tho error is discovereil aUhoiicb the Court cannot 
oiefci-so aijcli iiower unless the error i* of the 
description mentioned in b 200 of the Cole of 
18S2 Livovt SiNon i Javki Ko®p (19*0 
I I R 39 Calc &Q5 

"5 Rectification ot^Sjii if Us 

to reehfg a deertt m o preioes sue IvJiors 
a decree was passed by ft Court which had 
lunsdiction and ftiithonta to make it and Joe 
judgment debtors fail d to adopt the remedies 
for correcting tho decree whieli were open to them 
by law by reason of tfioir oau ion to « eertiia 
the terms of tho decree m time a amt to rectifv 
tho deceae is not maintamabl C’'an/ Vea a 
4s.maB3a« /£» T 11 \ 

OingaRii/intC/iattaei ^ C ^ d73 ^r> Gor^l 
a PiTihi Si'yh 6 C ir ^ 5S9 referred to 

Buixot S,ivo« r Doi>«T En ^ 

0 — Decree incapable of erecntioo 

— taiBufacwt o/rfccrf<— iimi'i'i i— T»m« </ rxns 
from dile of amendment A decree which <1«« 
not epeiifv the reliefs granted H m 
of execution and cannot bo consiJtrcl as time 
barred and legaU) dead oven flimigh three lesw 
have clap ed from tlio dito of the <J •cree 
Appliestion for oxeeution of a decree to 
wVich was orKinalU incapable of escc.U.on Is n« 
barr^ b> limitation ilthouch 1 . ’.''k.ij 

than threo sears after tho date of decree Ol 

threo xears from the date of «mcndn‘cnt or r J 
decree making it capable of execution Monvji 
I*ROvat) Sixoit s \BDm. Hamid (1913) 

IB C \V h SSfi 

7 ■■ . Not In accordance with 

meat— A vlecreo must bo self coniaineil snu 
bo executed os ft stands 1! it Is not in 
aneo with tho Judgment apphestion “"OuW 
modo for its atnen Iment nijiKsni c 
c Cadaduak Ramavtj Has ^ ^ 
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DECREE— 

I ALTEI ^TION \5rE\D''rENT AND 
SETTING \SIDE OF DECREE— <o«W 

8 Mistake — ^To justify rectificatioa 

tbere mu t bo very stron" ground such as that 
the decree was obtained bj some grare mistaLo 
Titiatin^ the whole character of the decree bo 
that Its execution voiilJ amount to an abuse 
Jogtiwr illa\ Gfin^ Buhnu Glnltacl A C R N 
4 3 and Chand Jlltri v .Srimuft -fsimn Ainu 
10 C IT N lO’l TcfcTicd to Sbxe\atb D\as 
r Giumisutam ^AIK (1017) 3 Fat L J 465 

9 Mortgage decree — Aenlifation 

for dteree ab*olalt afitr exjiiry of JimilelioA and 
trifAoHl TdKt lo tnorljagor—Sutl lo ttt attde 
A suit will not lie to set a ide a decree absolute 
merely on the ground that the application was 
barred br limitation an 1 no notice given to 
the mortgagor Bhaua Pabua i Jawa Xiia\ 

3 Fat L. 3 478 

10 Comptomlso — IIadc«ee expiry 

of a compromi o is inaccurate the only causo is a 
aeparate euit to act it a ide for grave uiistahe etc 
Pam Latax Sahu e Ram BmcM Kota 

S Fat L 7 205 

11 ■ - Fraud — DtCTtt point of court 

nt atidt for fraud — The mere fact that a decree 
IS obtained by fraud is not ptr »t sufficient for 
the Court to set it aside— K obtained m respect 
cl a non ezistant subject matter a court can set 
aaida ereu its own decree Nando Eurnar Haldtr 
T //aW«f I L P 4 Cak $90 approved 

Caanr Scroa r Fai pADEi Iusiiev 

4 Fat t 3 187 

2 CONSTPUCTION OF DECREE 

1 — Decree la juU— Suit btf 

mortgagor for aecoanl—4pplicolion for redanMion 
dtertt irt appeal — Ptdtmphon deerte paued by 
Court in appeal — Decree the euit^Jnlerprela 

tion — Deklhan AgricuUurieii Belief Act (Xt// 
of li7$) s ISO cl (5) Held dissussitig the 
second appeal that when the decree of the lower 
Court IS tereraed or varied in appeal the decree 
of the tppeUate Court becomes the decree in the 
suit which la to be executed in ezecutieo pro 
ceedjngs bATUJi Sabsabm 41, v PaMa Dhondj 
(1909) 1 L R 34 Bom 158 

2 Decree for rent— Bengal 

Tenancy ict {I III of 18S5] ei ff./ 1S9 ICO 
187 — Suit for entire rent by person for the 
time being foind to be sole landlord subse 
guenfly held lo be a eo nlarer — Decree if 
rent deert of money d cree — Purchaser at rent 
sale if may annil subord lale interest uilAout 
annuli ng superior interesl tmineifiafery under 
hin~Pemand— Transfer of analogous ease for 
Inal by one Coirt tVhere certain persons who 
were alleged to be only co sharers being found 
by the Court of first instance to bo the )C annas 
proprietors of certain taiumilan proj ertirs took 
posses lon of the whole of tho properties in csecu 
tion of their decree pending an appeal to tho 
Uieh Court and were maintained in posse icot 
oven after the llish Court had set aside the decree 
and until it was decided by tho Pnw Council 
agreeing with tho Ui^h Court that they had only 
a two thirds share m the properties DeU 
that a decree for the entire rent obtained by 
them during this period in a suit instituted after 
they had got themselves registered as 16 annas 


DECREE — contd 

2 CONSTRUCTION OF DECPEE-confJ 
proprietors under tho Land Registration Act 
was a decree for rent within the meaning of s C5 
of the Bengal Tenanc} Act That lhe\ were then 
tho only persons competent to maintain a rent 
suit and tor the purposes of that Guit they com 
pletelv represented tho estate of the landlords 
The puTcha er of a tenure at a rent sale cannot 
annul a subordinate interest leaving untouched 
a supenoT interest immediately subordinate to 
tho interest purchase by him MArucrDDltr 
Sasdap t Asuuiosu Chakebbutty (1910) 

14 C W K 352 

3 Order dismissing an appeal lot 

default— 4ppeal from such oh on/er— CirtI 
Procedure Code ( let I of 1908) s 2 sub s 
(2) O XLI r 17 An order dismissmg for 
default an appeal under 0 NLI r 17 of the 
Code of Civil I’rocedure is not a decree within 
the meaning of s 2 of the Code and as such is not 
appealable Pjdha \ath Singh v Chandi Claran 
Singh I t R 30 Calc 660 Ramchandra Pardu 
rang \ttiL r Madam Purushotlam Naif I L R 
18 Bom ‘’d Pohlar Singh r Gopal Singh 1 L R 
11 A« 381 referred to PuSMisniAYi Dasi t 
Pa£ak CiiA'innA BnxrA (1010) 

I L B 39 Calc 341 

4 Whelhet executable or merely 

declaratory— Appeal against preliminary order 
after passing of final order nainfiinbility hat 

orders in ereeution are appealable — Citil Proeeduri 
Code {Aet I of 1908) ss 2 47 A. decree which 
docs not direct possession of any of the suit lands 
to be given to plaiotifi who sued for possession of 
all the lands in suit but merely declared the right 
of the defendant to remain in possession of a 
portion of the lands of the whole of which he 
was in possession is one that is not capable of 
execution by the plaintiff by way of poss saion 
of the rest being given to him e pecially when 
there was not even a declaration o! plaintiff’s 
right to the rest of the lands A question whether 
a decree is executable or not is certainly one 
that comes within ss 2 and 47 o* the Civil Pro 
ceduro Code (4et \ of 1008) tho former of which 
enacts that tho determination of any questions 
within e 47 13 a decree an appeal lies from such 
determination under s 2 The determination 
of a meie issue bj tho executing Court made 
prior to the pas mg of the final order would not 
bo regarded as an adjudication between the parties 
against which an appeal would lie l< lalagiri 
Iyer v "iadagopaehariaT 21 Mad L J 359 
referred lo Orders in execution whi h declare 
(i) that execution ahall issue and that a Commis 
Eioncr be appointed for carrying out execution 
(u) that interest is payable and (ui) that a party 
IS entitled to me'niB profits are appealable though 
the final orders determining the extent of amount 
will have to be pa«sed only thereafter \aroyana 
PoKar V Copolaitrii/ na Pattar I L B 28 Mad 

Ram Airpat r Rup Kuar I L P € All 
280 Bhup Indar Bahadur Smgh v Bijai Bahadur 
Bingh 1 1 B 25 All J5’ Maharaja of Burdwan 
▼ Fora Sundari Dtbi I L R 9 Cole 619 and 
DeoLi \andan Singh v Banti Si" h 11 C L J 
3S referred to Held that an appeal a'*ainst 
a prehnimary order in execution can be filed 
even after the date of the final order which merely 
cames out and is coiueqnential cn the prelimi 
nary order though no ap peal has been filed agaic-t 

C\ “ 
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CECREE — coJt-td 

3 EXECUTIO\— coiifJ 

Order for slay ot executioa not 

appe'UaMe— 

St*- Ci\iL PPOcsumE Core (Act V or 

190 S) 8 47 

I L R 45 Bom 241 

1 Decree for real — Sutif<rr n^emp 

iton — Tali’ij of aceounis under fie Delian 
Asrrtcidturisis PtUtf Att {XVll of 

of aecouiif shouing (Ant morlgaffu oter 
paid hxmstlf from rtnis and pri>fit»~3Iort^ 
get a rigid to txecuU decree for rent In > irtuo 
of a decree lot four j ears rent pas cd at a time 
Tvhen the provisions of the Dckkhan AgricuUarials 
Relaf Act did not apply the plamtiS (snort 
ra»ec) becamo entitled to recover a certom sum 
fro^m the defendant (mortgagor) After tho 
mtroduotioa of the DckiJinn Agriculturists 
Relief Act the latter eued the former for reJerop 
tion of the mortgage of tho land in respect of 
which the rent note sued on had been passed 
<m tikmg accounts m the way directed by the 
Act it was found that the plaintiff as mortgage* 
had overpaid himself from the rents and prohU 
of the land Tho plaintiff tbereafler applied 
to execute his dcorco lot rent Both the lower 
Courts dismissed the application on the ground 
that the plaintiff bad already recovered more 
than was clue to him as mortga-’ce from the rents 
and profits ot the land On appeal —i/eld 
that the rent decree must be executed as it stood 
haung regard to the fact that tho provisions of 
tho DekMan Agncultunsta Pelie! Act did not 
appU when it was passed and that the accounts 
s^ich were taken for the purposes of the aubse 
quent decree were taken tor a special purpose— 
that IS for enabling the defendant to redeem on 
favourable terms and did not entitle hsm to 
reco'cr an) thing from the plaintiff by way of 
act off UcoaPPA t MAnaMsnssnrB (1909) 

r L R 34 Bom 260 

2 Legal representative — R** 

oupAt to ie made represenfatiie— Person tp»/A tie 
best primd facie title reprrsenls estate 

A decree holder who has to opply for execution 
agBitut the Ic^al reprcsentali © id the deceased 
judgment debtor ruav select front among several 
rival claimants as legal representative tb© one 
whom ho believes honestly to have best prxinA 
facie title and the ropres>eatation in the absence 
of fraud or collusion will be sufficient ©ven 
tbouoh it is siib equentJy found out some other 
person ta the true legal rcpresentalire Khtoraj 
m<il \ Diim I I P &2 CnU m explained 
Rkmcswami CiicmaR v Offtea ma>i Cirem 
{IJDjj J L R 33 Plad. 6 

2(a) Until a decree nisi is mad© 

absoJuti (whi h must b© by proper ©pplicatioa 
In Court) th rcisno decree cipabl© of ese-cntioa 
SniJcnANjii CowAsji 1 Tne Hovr Sbxxs Ltd 
I L R 33 Bora 273 

3 Prebminary in snit for aceomits 

apj at aj-iiwl— J i/wt decree made pend ng appeal 
— f f*liOT nnry dterte eet side cn appeal-— Applt 
ention to exce/ite final decree — CxeettUng Court 
♦/ ri> tnnt He ^itul dfcr« as superseded 
tha jfi nel formal! j eel aside On S)st March 
llK'x a. jnlirijnarv cleerco was pa cd directing 
th U ill iji t to r n ler accounts to the pjalnlifl 
Oft I i Mbs tho dcEtndant j rtferrwl an appeal 


3 EXECUTION— co«f<? 

and did not tlierexfter appear m the proccedinga 
for taking accounts which went on in the first 
Court and did not take any part m those pro 
ceedtnes which ended in a decree in l^Tour of th& 
plaintiff for a definite sum on the 2Sth May 
On lUh August 1&03 the Appellate Cwrl eet 
aside the preltminarj decree holding that to* 
defendant was not bound to render any 
and that decree was affirmed bj the 
m Bccond appeal on 30th August 1910 ^ r 

February 19U tho plaintiff haMog 
executioa of the final decree of 28tli May I 08 
Ifeld that the passing of the “rt 

take awax the junsdictton of the Appellate tou 
to hear the appeal against the preliminary decree 
3Iacienie x Aorainyn f .-i 

BatLuniia ^al^ v fialimylfu ^ 1 ^ "L rw/ 
A/arfAwsudait w Awmiai Kanta 1 I P J- 

Ii2J dutinguished That the final decree which 

was dependent on and subordinate 

minary decree was superseded '>7/’'®,.°^'*?“ 

of the AppeUate Court eettiBg 

nunary d«ree an4 2t 

defendant to bare the final 

aside That it was competent to the « 

™u»i list It hn4 be™ 

to be operative Ba« Nats w w S63 

Nasaia SrNoa (1013) 17 C W « »»» 

A Mottamedan family— 

i.W< Pi » *ee.«J »,( 

ii» vptstlupn — Ollff ley ”0* ee A 

ipppi 6y,«e CfSi If 
Mahorerfan 'T’JS/’.i”, ikgbKre Hie 

two widotm 5 and onJUs death 

bequeathed all his w bis heirs » 

the property wss »oh®nted by ^ ^ 


■hare m house bo the house 

was entitled cr^ddors decree as she 

Bot A defendant n the suit and her 

was not mud© a (jeienuam. i „ Ooia 

mterest could not .f Pf ©5 S«n 333 

Uxav RMHAVBt (J 918 ) 

discussed Bhaoibtdibai j U ^3 Bom 412 

5 - Instalment 

dtttcling vitereet to be paid ^yntenf 

a/ler tuenfg /tie years and in defa J 

of xnUrest inleresl and principal la M ” 

Jt ^ce-DefavU, made ,» pay>nent 
Proceedings talen from A Sahcgnint 

©y intersst—Difavlts p/ interest 

opjd cation for Zl tarred 

etnd principal omo«r.t Exee 1 0 
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DECREE— fonJJ 

3 EXECUTION— coiifrf 

on the cxpirition of twenty fi\o years Lut 
if the interest was not paid in any year then 
the pnncipal and interest in one sum was to be 
Tecoiercd at once The jud^ent debtor made 
ilcfauU in payment of annual instalments of 
interest Execution proceedings were therefore 
taleii from time to time for a senes of years till 
1914 in order to get payment of the instalments 
«f ifitereet duo under the decree In 1816 tbe 
jud-ment creditor i«sued a Darkha^t praying 
for execntion lor the vhole amount pnncipal 
and interest The judgment debtors contended 
that the execution was entirely barred because 
the judgment creditor had not taken advantage 
of the default clau e The tnal Court disni s^ 
the Daikhast on the ground that the pnncipal 
bad not become duo that only three } ears interest 
was recoverable but that had not been claimed 
On appeal to the High Court Utld that the 
judgrnent-creditor and debtor having mutually con 
doned all previous defaults it was open to the judg 
ment creditor after 1914 when continued default in 
payment of interest was made to take advantage 
of the deeree and apply m execution further 
in talmcnt which was m arrear and for the 
principal amount J?ai<A(i»<f i/olie^and v Dhondo 
Laza nan J$I8 42 JOom T^’S referred to Audit 
KnaVDtBio c GovntD Raiichavdra 19‘’0 

I I B 44 Bom 840 

g . — Uisiski—4n part han tfftcUd 

K]/ Colfeefor— Pcrtihon not »n oeeordanot infA tht 
direct on c/ decree — Wrongful dt inbuUon of 

41 an^^Culttlor » poutr to reopen portifion— 
Court! dutif to Ttetfj mutale of agent One 
Atmaram Bbagwaot a member of a hlirasi 
family brought a suit for partition of hia 1 36th 
share in three villages In November 1888 a 
dccrie was passed directing that the batf share 
of the Dcsai family in each of the three 
Tillages should first be separated and the remain 
ing share divided between the members of the 
hlirasi family in accordance with tbe decree 
Atmiram applied for execution of the decree in 
Darkhast Ivo I ’7 of 1893 but before partition 
was made on this application defendant ho 8 
filed Darkhast No 404 of 1894 for his share 
These Darkhasts were disposed of in 1898 when 
defendant No 8 s share was separated and given 
into! IS possession The appellants (defendants 
Nos 10 — 12) then applied for separate po ession 
of theif share in 1900 but when the anrveyor 
prepsred a list of lands remaining over after tbe 
dirst partition as the share of the appellants the 
latter found that the Kbasgi land in one of the 
Tillages remaming for their share was le s than 
•what they were entitled to and that the plots 
below and adjoimng their houses had been allotted 
to the share of defendant No 8 They then 
applied to the Collector to re open jvartition 
The Collector declined to do this and referred 
■the matter to tbe Court on the ground that the 
appellants refused to take jiossession of their 
shares The spjieUants therefore applied to the 
Court for fresh partition and determination of 
their legitimate share The lower Courts dis 
nsi'-cd their application as being barred by res 
jttdxata On appeal to the High Court Bild 
panting the appheation that the Court woqM 
not allow a mistake of one of its agents in cany 
4og out its directions to work permanent inju tice 


DECREE — >con/d 

3 EXECUTION— co«W 

Raucbatdka. Dinkab i KnisnvAJi Sakiurau 
( 1915) I L R 4D Bom 218 

7 — Baroda Court — Application for 
tttcuUon. presented to Baroda Court though ui/Aiii 
time Accordinj to Baroda Zau still out of time accord 
tug to British Indian Ia\e— Transfer of decree to 
Buhsh Indian Courl—ExeouUon barred by liwita 
tiOM A decree was passed by the Baroda Court 
jn 1809 The first appheation to execute tbe 
decree was made in 1913 it being within the time 
prosenbed by the law in Baroda The decree 
was transferred to the Ahracdabad Court (British) 
for execution in 1915 where the judgment debtor 
contended tliat no ajpUcation to execute the 
decree having been made within three years of 
Its date the execution of the decree was barred 
Held that the decree was incapable of execution 
in the Abmedabad Court having been barred 
according to the British Law of lamitation which 
^vemed the case NAUiBirAi \azihbuai i 
Dayabuai Amulasii (191G) 

I L R 40 Bom 504 

8 Instalment decree — Entire 

dttTtlol debt to become payable on failure to 
pay any one instalment — 4pplieation to ezecule the 
decree t/ree years after default An instalment 
decree was made on June 28 1909 It provided 
that the debt be paid in eight annual instalments 
and that on failure to pay any one of the mstal 
nents before tbe next had become duo the credit 
or could call m the whole amount of debt with 
interest at the agreed rate It was found that no 
instalment was ever paid In September 1016 the 
creditor presented the Darkhast but tba loner 
Courts held it time 1 arred On appeal to the High 
Court It was contended that it was optional with 
the creditor to waive all breaches on tbe part of 
the debtor to fulfil his obligations under the mstal 
ment decree and so at tbe end of eight years the 
creditor could sue for at least three instalments m 
arrears then duo Held that on the terms of the 
decree a complete legally enforceable right had 
accrued to the judgment creditor on failuro to pay 
the first annual instalment in Juno 1910 and tbe 
period of limitation sUoBed to bsm mtbin rrhicb 
to enforce it was three rears and no Ion er Tbe 
darkhast was therefore barred by limitation 

RaICIIAKO MOTICUAnD T DnOVDO IiAXtSIAIf 

(1918) I L R 42 Bom 728 

6 — Limitation — Application for 

exeeuton time barred — i>ub eguent appheat on to 
cxtcule tie decree — Ipplication alloiced — Order not 
refer cd «« appeal — F rlher appl cal on presented in 
fiwe — Applicntion not 6orred \ decree waa passed 
on 18th February l‘'J9 The first Darkhast was 
presented on SDth Jlarch lOQ" second on 31st 
March 1910 and a third on l.th September 1910 
when the defendant appeared and contended that 
the Darkhast of 31 t ilarch 1910 was barred Tbe 
Court decided that the Dirkhast of I.th September 
1910 was in time and directed that the money 
due ahould be paid by in talmenU On 26th 
March 1913 Rs. 2 0 were paid to plaintiff The 
last Darkhast was filed on 19th November 1915 
to recover the balance due The lower appeUate 
Court dismissed tbe Darkhast as time barred 
on the gronnd that the decree was dead oa 31*4 
March 1910 and even though the further Darkhast 
was admitted thereafter that would not have 
the effect of leviTing the decree On app-al to 
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DECREE— eonW 

3 EXECCJTION— confi? 

tho U>j,}i Court Utld that the Darlhast was 
tnthia time ns tho order inndo on tho Daribast 
of 12th September 19I(J not harjag b«n reversed 
on. oppeal was valid J/KBsral Pera/t^ DichtC v 
Oirjn Kant Lahiri Lhou-dhry (iSSJ) h R SI A 
123 relied on Des uppa t DervpAPPA 

I D R 44 Eom S27 

10 Sttretjr^lo&d for — 

Suit Where Ji bond la passed as Eoconty 
for restitution in tho event of tha decree being 
rencred ni appeal n Buit based upon sach 
bond cm be maintained Motu.ai. ^mcBAttn 
t ThaBOEE ClUMlBASA'lOrt fllll) 

I Z. R 36 Eom 42 

4 rOP'M 

/rrrjwMr»/u — Dtfrre 

not drnuJi up—ioTilerita of deern — Costs — PraeCxt 
It IS the dut\ of a Court to draw up a decree after 
a case baa been decided and the decree shonld 
shoi' the costs incnncU by the parties Saoap 
C2UND9A I DlQAUCAP MaHOAL (tdZO) 

I L R 38 Calc 125 
6 TBA^S.rER ATO ASSICNMEbT 
Set spEcuric PEaronj£A'«CE 

1 L R 43 Calc 090 

1 .—w.— Tfscsler takes eSect from date 

o! tsassler mtrf net fnm date of Ui ffeoynitioti 
ty Court ^ licre a decree is transferred by an 
tnstmineni in writing such trao fer takes effect 
from the date of such instninient and not from 
the date of itsreoognition by tho Court pBMiffnd* 
iJnmmtJ i liaiif 3Ioidin I L R 20 Mad 
167 considered Tho transfer of a decree may in 
the ab once of a contract to tiie contrary be 
regardid &» conditional upon the Court granting 
the trans-tereo pcrnii sjon to cvccute The 
tran-feree before repudiating the transfer js 
bound to do off that is rea onabiy neee sary to 
obtain such permission Saoacopa CiupJAR 
t Il*0«VtATlIA CturiAB (1{K)9) 

I I. R 33 Mail 82 

2 Assignment to deleat creditors 

— Trei </cr wrtde /or totJ«(T6/< constrferution 6ut not 
bond fde — Tranifer of Properly Act {IV 0/1852) 

I 63 — SM ite 13 Eltz e 5 — I alidily of tran fer 
of moitabte property — Practice of Prtvp Counetl— 
Point not before Courts belon In this case the 
iltidicial Conimittco upheld the deci ion of the 
iJigh Court as to flic invalidify of certain as ign 
ments which though for good consiilerBlion were 
made to defeat creditors and ?eld that the 
question nl ether any of tho parties could establish 
right lased rut on tho as ignments but ot other 
grounds euch aa tbo actual payment of debts 
was s point not before the Courts beJow and 
therefore their Lordships would not decide it 
ClilPaMDAnAJt ClIETTUR V ‘iarNTTASA Sastviai. 
(1014) L L R 37 M»d 2f57 

2 II may be cnestianed as ttc* 

catnl la exceotion proceeding — Pteree astijnei 
to j djinent debtor s plendere — Rjferl — Pteider 
trail e bo ind lo tttom'tij on trrm * — JVoprf pfWfrfirtv 
«. It hon of suit Tie kAignoirnt of a deecee 
to tho pleader of tho judgment debtor does not 
eitincui 1 tho jiidgBient debt and release the 
4«d ueni Jet tor from babihtj Tlie jdeailer 


DECREE — cortd 

5 TR4^SFEP AXD ASSIG\MEXT-fonfJ 
holds the decree on trust for his client and is 
hound if enUrd upon by the latter to asvigu 
the decree to hiio hut no Court wiU decree euch 
an assignment except upon eguitable terms A. 
qaestioii that the assignee of a decree is 
benamidar for Bome bodj else cannot be gone 
islom eiccufjon proceeding' Tlhcn tkejadgiaeat 
debtors alleged that the assignee vras a leitamidar 
for their pleader Held that jt was not practicable 
m execution proccedinss to go behind the 
decree end alter the iiebility of the parties 
after investigation of the sum -ffliich would le 
equitably payable by the judgment debtor to 
tbe assignee of tho decree to entitle him to 
obtain a rcconveyaijc© thereof This ehoufd be 
tho subject of mrestigation m a suit the 
execution ptocccdiogg being staved to enalJe the- 
judgment debtor to institute such a euit 1 «ao^* 
DSAfiALA DASSI f DEBE^DBA NaTK MAIIISn (191“) 

22 C W K 491 


DECREE AGAINST A MAJOR AS MIbOR 

Cciiirl tah t«f erfcw* 

lion of decree tahdi/y of— Imitation Jet (I\ of 
ISOS) Art 12 appiteobiUly of A decree obtain^ 
agamst a person freafing him o» a nunof unite 
m reality he was a major on its date is not » 
nulhty, coniequcntly a sale in execution of such 
a decree cannot bo set n ide on the gTOTnd that 
the Court had no jun diction to pa a the demo 
Tho period of Ijaitatioa to applj 
the court ale is onejeor asprovidcd by Article 
J2 of the Limitation Act SEsniOiPi Eao i 
B.0 (IMS) 

DECREE FOB DIVORCE 

^re DiioPCE Act (It or 15C9) e 37 
I L 8 S9 Bom ISa 

decree for IKJDHCXION 

jScc CmL PaocBumn Code {Act ^ or 
1508) s S (II) 53 . „ 

I It R 42 Eom 501 


decree for money 
ol- 


See CrviD Pbocedcee Code I'^OS O 
XM B J 1 L R 35 Bom S5 

DECREE FOR PARTlHOff 

iSee Lti ITATro^ Act ( 1\ or l^OS) Apt 
IS" L L R 45 Bom 952 

PecTtt made abrotute 

unnec<t$arilp~ Ipphcahon to erteule thedeereeyf 
mode mibtn three * for* of if t final decree >* 


DECREE FOR POSSESSION 

Decree IrAdtr ctfnimny 

pa* tenon of the jretperty Kilfcml errcvtiiis the 
decree— Nebaeji esf duposeesewn — Ahririainat 1 tj 
e^ a fresh evit—Doftr, i* of merffer of ere opii% 
table The doclnne of menecr doe* not apply 
lo a decree for ejectment If » ^t«m# 

a decree for a debt or for diinss** 
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DIGEST OF CASES 
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DECREE FOR FOSSE5SIOK-<onii 
•ongmil cau'^! of action merges m the decree 
but a decree m ejeclmoat differs verj mueh from 
other decrees Ihiatiff obtsiaed a decree for 
posses.ioa of certain imtnoveible property srhick 
she did not put into execution for over three 
Tears but had obtained actual physical posses 
sioa over the prop^r^v She was sub e^ueatly 
disposscssc<l and brought a suit for possession 
lltlJ that as she had been in actual possession 
of the property a fresh cause of aetion had 
accrued and her suit sras miintxinable being 
sntbin tirelre j ears of such di po ■•essioa Qaeere 
IVhcthcr a suit is maintainable upon a decree 
■when the execution of it has become time barred 
DaiTRAj Sisoti r Lskub^m Kvnwar (1916) 
I L. R 3S All 509 

DECREE FOR RENT 

See Litolord a\d Tesstt 

I L. R 41 Calc 026 
See ^OBTGAOE I L. R 38 Calc 023 

— Sijkl of Lanitord to 

thooee nann r of tieea laa H Id that it was not 
competent for a Court to direct in what manner 
the landlord shall eteente a de ree for rent and 
be cannot be coinpelled to proceed Orst against the 
holding and tbeo against then rson of the tenant 
UuzuuJan Ssano rsasao hiMti r Latot Pav 
1 Pat t J 138 

DECREE<nOLD£& 

&et CiML Proceocrg Coog(Act\IV or 
9 .uS Z £ R 34 Bom S7S 
39 Mad 1026 
9<e IssoLTEscv I L R 41 AU 274 
See LnriTATiov Act {\V or 1877) s 8 
Sen JI Aet 179 EXPL i 

I L R 34 Bom 672 

See LniKATION ACT (I\ OF 19I)S)- 
6 2. I L R 38 Mad 837 

8cu I Arts •'0 Ci asp UO 

I L R 38 Mad 072 
See ProviNCisL Ivsourvcr \ct 1907 
as 10 ASP 3t 1 Pat L J 235 

fraud of — 

See Civic, PnocBonsr Code (Acrr V or 
1908) as 47 and jO 

I L R 38 Mad 1076 

Rival — 

See P sTEAHLs Distribution 

I li. R 33 Mad. 221 

■ status of — 

See Sale Z L R 4j Cale 291 

— — — — • — — — Pelilioa for txe ufion 

—Sale of prop riiej no w nt ontl tn Ih d ree~ 
Pereonil d eree—Cml Pro ed ire Code [4(t V of 
mS) O ^XXli r C-ip, colon ./nee. 
eary—Coiri g poic r lo ain nd — Col of Cieil 
Procedure ( 4ct V of lOOS) s 153 A decree 
holder cannot ignore the terms of a decree directing 
him to bring tlio properties mentioned in it to 
sate before proceeding agamst ofher properties 
of ..the judgment debtor 21a (t Z anuij v 
Chodimalla ll-imamirUii/ 3 Mad I T 335 
iaradiah s Ryo Perumol Jlajo BaftaJar 4ppeal 
Agatnsf O 257 of 1909 followed But when the 
judgment debtor has no saleable interest in tb« 


DECREE HOLDER— con/rf 

properties directed to bo sold the decree holder 
need not go through tho farce of putting them 
up to sale A decree directing the defendant 
to pay a certain sum and m default directing tho 
hypothecated property to be sold is a per onal 
dMrce Paja of Knlahaeli \ I aradachariar 21 
Mad L J 1036 followed 11 hen there is a per 
sonal decree no application for another personal 
decree under 0 X\.\IV r 0 can be granted 
Diaabandhu v 2Iash idn 16 C L J 318 referred 
to S tw3 of the Cods of Civjl 1 roced ire (Act 
\ of 193S) enables tho Court under the above 
circumstances to order if necessary anamealmeat 
of tho execution petition PEBiiAssJii Rone p 
Moiina CiiETTisR (1913) 

I L R 38 Mad 677 


DECREE IN FORECLOSURE ] 

See MoRiosoE 1 L R 39 Calc 925 


DECREE NISI 

See Dexkiiav AasictwuKi^TS Relief 

Act (XVII or ISiO) s R5 

I L B 43 Bom 477 

Se MoBTOtOE 

I L R 43 Bom 334 

Detreg for pot) s 

tion on pnjnent of a cerlam lain uithiu sis mo it/is 
sn default forfeilurt of the right to reeoier posies 
«io«— ippeal — Con^rmnUon of decree — The tern 
of SIS m> tlhs to run from the dite of the final decree 
Ibo plaintiff brought a suit to recover po os 
Sion of property as purchaser from defendants 
1 — G and to redeem the mortgage of defenJant 
7 The Acst Court having dismissed the suit 
the appellate Court on plaintiffs appeal pas d 
» decree directing the plaintiff to recover posses 
BiOQ on payment to defendants 1 — 0 of a certain 
sum within SIX months from tho date of its decrea 
and then to redeem defendant 7 and on plaintiff a 
failuro to pay within six months from tho date of 
the decree he sbould forfeit his right to recover 
possession AU parties being dissatisGcd with 
the <1 crpe the plamtjli preferred a sc on 1 appeal 
to the High Court and the teo s ts of Uofendants 
hied separate sots of cross objections The lligh 
Court coahrmed tho decree and the plaintitl a 
second appeal and the defendants cross objec 
tiona were dtsns s ed Within six months of the 
date of the High Courts d cree the plaintiff 
deposited in Court the amount payable by him 
and applied for execution. Defendant 7 con 
tended that the plaintiff not having complied 
with the terms of the decree of the fir t appellate 
Court his right to recover possession in execu 
tion was forfeited The low r Courts upheld 
the defendants contention and dismissed the 
darthsst On second appeal by the plaintiff 
ndd reversing tho decree that the time for 
eie nting a decrea nis for possession ran from 
the date of the High Courts decree confirming 
tho decree of the loner Court for what was to be 
looted at and interpreted was the decree of (be 
final eppeUatc Court Rej.i Bhup Indir Bahadur 
Singh T Bijai Bahadur Singh 1 L P 27 I A 
S09 and \a«fAaiiif t TifAu I P 19 Bom, 

S5S loUowed SiTWJ alajibav r Saeuablal , 
Atuabamsiiet (19I44|h L. R 39 Bom. 175 

^ / 

i f 
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DECREE ON MORTGAGE 

See Ldiitation Act (XV o» 1877) 
SCtt ir ilFT 179 

I L R 39 Bom SO 


DECREE OVER 

See Cmu RpocEDtrnE Code 1S6S 
0 X\XTV R 6 

2 L R 42 An 


519 


DEDICATION 

See Hisdti Lw — E•^ nows^E^^ 

1 D R 46 Calc 951 

Tlicso can be dedica 

ed by a joJUt fjnjiJy and no dard is atctssMy 
Tapi Bclli Tamiureddt i ^adi Bdjjj 

GA>CIP£PUI 

I Zi R 45 Mad 281 

DEDICATED PROPERTY 

' — aciiQisttioQ of — 

See Skcbait 2 L R 40 Calc 895 

DEED 

5<« Evidence AnMissujitnY of 

Z E R 38 Calc 892 


•— * coasttucUott of— 

See Co'rsTaccTtoN’ or dcco 
See PaosnesoKv ^OT£ 

I L R 38 Mad. 370 


— exeeation ol— 

See pAaoA'fasnriT Lady 

I L B 47 Calc 375 


■ ■■-■ lotni ol ptoot ol— 

Set Evipe'ice I E R 44 Calc 345 

. I . — interpretation of deed 

— Re/erence to conduct trftere lanj laqe unfimbiguoue 
«/ permieubU Where the language of a written 
instrument is clear no reference la {7er{oi»sible 
lot its mtetpretation to the conduct of the parties 
VoiZDi Basse Maadai. v SsuJxo Ahkad (1914) 
19 C W H 1311 


• — Jfafirial alterniion of 

— Desfrucfioft of n^Al cf sutl — ^eyotiable Instm 
tntnli let (XXVJ of I8SJ) s S7 An alteration 
>R a doenment which has the effect of cnablmg 
the payee tg suo on the document m a Court 
where he could not have sued ou it in its ongmal 
ioroi 13 a material alteration and as auchde troys 
the rii^ht of action on tbo document Altcnog » 
negotiable mstrunicnt by causing tJie words or 
order to di appear and luahing it non negotjsWo 
IS a material alteration under ordinary law nntl 
also under e S of the Aogotiablo Instruments 
Act (VXtf of IfiSlj The facts that tho ps>co 
eVcntuiUy filed the suit m another Court diilerenS 
from iho one inteadcd at the time of tho •ftera 
tion and that it was not necessary for him to rely 
on the altered state of document to onaMo him to 
succceil therein do not inako tho alteration any 
tho I 13 matenal Oour Cfionifra Da* t Praennna 
Kamar C/uxa^ra I L P 33 Cale SI'> followed 
Dt ro X 1 trie j tt Pie ^ J/e/cr i Co Su Q h It 
313 disiinguishe'l I.AKSitsL.vuuvt. » Kausix 
uauaouava ViVAvoir (1013) 

1 L. R sa Mad. 748 


DEED — ccwfi 

- — ^ ^ — Easewieufj odianl 

ayes appurtenances held and enjoyed as pari of the 
koitae meaning of Words in a sale deed of a 
boose such as the Sdiiomng — Aii my ngbt 
title and interest m and to the said bouse and 
ground With all the buildings fixtures rights 
easements advantages and appurtenances 
wbatsoever to the said bouse and ground opper 
taunmg or with the same held and en}Oied or 
reput^ as part thereof or appurtcoant there 
to ore wide enough to convey not only actuary 
existing easements but also (a) a way formerly 
en;aied as nn easement hut as to trbich tha 
nght had been suspended by unity of posses 
MOD of the two feaeaeata and (6) a way which 
during tho unity of possession had never existed 
as an easement but was m fact used for the con 
vcniencc of one of the tenements afterwards 
served Charier Coomer Hoolerjt v Iioyhsh 
Chunder Sett I I T 7 Cale CSS followed If 
on a disposition of property belonguig to 
same owner tenements are served and convejea 
to different people either simultaneously or at 
different times but as part of one fransaefjos 
^lasi eaatmenls apparent and contmuous and 
oeeessary lor the enjoyment of the several tene 
mentsastheywero enjoyed at the time of severance 
wiU pass to tho grantees thereof In Mther 
ease the conveyances are regarded la “ 

one tran action and each grantee wJw t»*cs 
hts tenement with the laowledge that the otbir 
tenements ere being conveytfd at \ . 

or wifl be conveyed os part of the some 
tion IS deemed m the absence of **?*** eV'S** nl 
tioa to take the land burdened 
the case may be by the quahties which 
ous owner had ft right to attach to the 
portions of his propertj severauce 

DEED or COSVEYAmE 

382 

DEED or HSDOWHENT 

B 40 Cal. 251 

DEED OF BALE 

S« CjH tj 


deed of trust 

See Tapsr 


I L R 40 Cale 232 
I L R 41 Calc 19 


DEFAMATION 

See AcQuiTTAt, I h B 37 Calc 604 
I3w 


I E. R 43 All 92 

Set LxDEt 

fire Slauciocs rrosrcmow 

r Ia. R 5^ CaJe S80 

fire PE'^AL Code (\trr 2t 

8 43S I L.S 37 Mad- IW 

fire rEJfAi. Code s JuU 
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DEFAMATIO'I-<o«{cf 

Set Tritt Corxca trictjce of 

I L. R 41 Calc 1023 
See Toft 1 L R 39 MaO 433 

— — — ■ made oatsid® Bntisli India — 

<?« Tort 1 I, R 39 rad 433 

• — — ■ smt for — 

See Civn. PpocEorPE Code 1903 O 
\X\ Pi 1 t R 35 Bom 421 

1 Snbseanent prosecnlion — 

vtider I 1S2 cf Ptifll tO'le~S b*tqutnt com 
jAotnt under s ^00 by the pertan defamed 
if» re peel of Ift eamt tlalemtat — Sabseguent 
proteeution not torrti/— Criminal Proetdure Cetde 
(<1(( 1 of iSOS) » JOl An ftcqnittal under 
t IS- of the It-nal Code in re pcct of false lofor 
ination contained m a petition to the manager 
of an estate is no bar to a eubanquent prosecution 
for defamation under a oOO of the Penal Code 
on the aame statements iSAar&elftan Oohain v 
JLinperor 10 C IP ^ 55 distinguished. Past 
&EBac LiL r 'MervtswAB S^^OIt (1910) 

1 Xi R 27 Calc 604 

g — By pleader — QuetUont p t »» 

croM oominatiou on t «(r letionj teitAoif o»cerf<wniny 
(Atir trulA or falvlj — 45 ( 'ce ^sonat molioe— 
Prtt-tmplion of yoc4 faith— JlebulM ofpremmpt on — 
X)jly of \dcoealt — PMie good — Penaf Code (Aet 
XL\ of UCO) t iOO Exception (9) A pleader la 
entitled to the presumption that the questions he 
aske IB cross examination aro put in good faith for 
the proteetiQo of his client a interest within Excep 
tion (0) to a 490 of tho Penal Code To rebut the 
presumption it isnotsufBeient merely to show that 
tho client kaets tho imputation to bo untrue but 
there mnst be conrincing endenco that the pfeoder 
was actuated bp an improper motixe personal 
to himseff and not bp a desiro to protect or further 
bis clients interest Upendm JSoth Bogcht r 
Emperor 1 L B 36 Calc 37a 13 C H \ 340 
followed It IS tho duty of the pleader to present 
bis clients case but it is not his duty to enquire 
whether it u true or false so far at any rate as 
the purpose of a pioiecution for defamation is 
concerned It is for the public good that a per on 
charged with the respon ibiLt} of an adsocate 
shouli as far as may be feel unfettered by anv 
control other than that of tho Court m the use 
of every weapon placed at ins di posal b\ law 
for tho defence of bis client Lauan 

Ben t IIaherDpa Cnwcns SihCii (1913) 

I L R 41 Calc 514 

3 -Expulsion from caste — Mords 

impifiny foJJ of caste ul e act onable^Prmltye 
—Caste usage It is open to one member 
of a caste to refu o to a sociato with another for 
what ho considccl to be an mfrin ement of taste 
rules and no Court can cull upon him to a sign 
a reason for not a sociating ft is not howcTer 
open to one iiicnibcr to call another an outca te 
Ihe caste or the majority of theni mav expel a 
member from the cast liic Courts will interfere 
if he IS so expelled nitbout being given a proper 
opportunitr for explanation Word which 
imputo unaorlhiness to remain a member of the 
caste aro defamatory and giro nsc to a can e 
of action and where tho words used ate amlnni 
ous it mu t be decided on cTidence whether 
they wore intended to bear a hleUoua meanmg 
Where a libellous communication is made regard 


DEFAyATION— eoi (c? 

Ins a member of a caste the mere fact that tL« 
person making such coniraunieation is a membei 
of the ca e will not of itself suffice to nake the 
communication privileged Cooroostut Chetty 
i Dcsiisasii Chetty (1J09) 

I L R 33 mad 67 

4 ■ Plearlpr’fl cn Tnm fTit ira Court that 
the Plaxnhjf forged documents b j mears of fraid tf 
amounts to— Auit for defamation against pleader — 
D'ftnce pleaders eommenl that tie Plaintiff 
forged documents by menu of fraud */ awiotinl 
to defamation — /egi(tn?a(e ccjiimcnt prnitege of— 
Question of malice ard of personal charge In a 
suit fervent the defence pleader w bile commenting 
on certain exhibits u ed the expression that th^ 
PlamtilT (a Indy) forged documents by means of 
fraud In a pievious rent suit brought by the 
husband of the Plaintiff the collection Taper 
were held to have been manufactured Held — 
That there was no malice and the pleader iias 
not liable for makin" legitimate comments on the 
case The expression u ed by the pleader did not 
neccs anly itnplv anv personal charge against 
the lady who might have bad nothing pcrsonallt 
to do with the suit beyond the fact that she was 
tho I (aintiff ID It What the pleader did was in 
the professional discharge of bis duty and m eood 
faith for the protection of the interest of his client 
and hts remarks were not irrelevant but were per 
tment to tiic enquiry which was being made betoie 
the Jud..e and had a direct bearing on the cs e 
ShUa KVMARI BeSI t BEOSABAM LAITtFt 

25 C W K 835 

6 - Stslement by accused— wade ta 

apptiealiOH to Bislncl Jl/ofriefrote for tranter 
of Case— 4&iofi<(e or qvalfied pntilege—EngUsh 
lati applicabthty of •» the mofussil—Con 
siruelion of £(a(uM — Penal Code (Act TAl of 
I860) s 450 S 499 of the Penal Code is exhaus 
tive and if a defamatory statement does not fall 
sntlim the specified Exceptions it is not privileged 
Tho English common law doctnno of ah olute 
pnvilego docs not obtain in the mofu sil in India 
A defsniatorv staten nt made in bad faith ba an 
accused against whom a cr al ts pending in a 
Criminal Court and ccntaiuc J m a petition to the 
District Magistrate for a true fer of the case is 
not ab oiutela privilc ed but is juni hgl le under 
6 -Ic 1 of the Icnal Codo (re a Bela iney 14 
W P tr , Augaaa Pam 6>a! \ \ v i Cland 
Sl</i I L P 3 talc 56 and Aof ath Qupto 
X (> 6 dCiaid Ban m ( 11 j3 followed 

Peliraj leilnfri /’eddy a Lnijtrcr 1^ Cr L J 

5 di ented from Babi (/ t L tl <Sir<j) v 

J/uyieeram t5oi/d/ary 21 B L P 1 £/i/i»n 
ter b I gh 1 B rfaram bircar I L P lo Calc 
S64 IJuf/a £ tl s Je arat bfadl I L J '’7 
Calc 6* Golap Jan v Clcla I KItll y I L P 

uS Calc SiO distm ui bed JJa Jar ll v Itru 

31 a 1 Z P 3 talc a6 referred to Ear 
& B A a £i }trcT 1 L J 40 Calc 441 (note) 
explained The proper ccur e m ecu ruing an 
Act IS to ascertain the natural meaning of its 
lasgua e and not to a ume that it was intended 
to leave tho cxi ting law unaltered except when 
such intention is etated i,iri cf Zrntard t 
ra^baio {/59/] 4 C 10 and crendra ^o(A 

Airear v EcttcILc ri Las 1 L P "3 Ca’c 

56« followed The nco of a Cede is to le 
exhaustive m the in respect cf wLich it 
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DEFAMATION— con;rf 

declares the law and it 13 not the ptofinee of a 
Judge to disregard or go oatside the letter ol the 
enactment according to ita true constmetion 
Mandar r Paimanand S*Kg% J 1, S S9 
Cale TOT followed Kant Sivok v EarrsoR 
(1912) 1 L R 40 Calc 432 

6 D /amatory tiaftmtntt ijr 

aparlyioa^dt tal proce^iinQ — AbtoliUtor gunlijud 
pnvil^ge — Distinccion 6<fueen cutl and enintnal 
haUUy—Pertal Code (Act XLV of JSM) PreambU 
and ts I 2 d aai49S— OAartcr Act (2<a»iF5 1 *rt 
c lot) $ 9 — C tiers Potew ISCS ef 30 — Common 
Lata of Enylani at to dtjamalion — Rtftrtnct to 
pnri-Jin hiitartf of Cjrt«r«c/ia« of 

Coies — lUu.ilraUons ai aid to eonitructioR — R»fuiat 
of tan Iton not bar to protteuhon for d famatton 
— Crmiaal Procedure Cod‘ {Act V of JS9S) s 403 
—PowsTt of th Snprtm and Bxjh Courts »« eon 
fempU A defamatory atatement on oath or 
otherwise by a patty to a judicial pro ceding 
/alls withm a 499 of the Penal Code and is not 
absolutely privileged Under cl 30 of tlia l<cttcra 
Patent lb65 the provisions of aneb Code must bo 
/olloircd and the Court cannot engratt thereon 
exceptions derived from the Cominott Law of 
England or baaed on public policy Tbo cml 
liability /or defamation in India does not stand on 
the aaoi'' basis as the criminal A suit fordimages 
for a delamatorv statement mado on oath or 
otberi I e by a party to a judicial proceeding id 
the absence of statutory rules on the subject is 
gororoed by the principles of justice eguity and 
good conaeicnoe whi h according to a largo pre 
ponderanco of judicnl opinion arc id nticsl with 
tiff oorr sponiiag rrlovant rules of Fn„lwh Com 
mon Ln« Th** preamble to the Pen il Cod© and 
38 I and 3 road with s g ptesccibo tb&t all acts 
or omissions contrary to the provisions of the Code 
or o/apcctali’n J loeallaws oro bcrlawacauiBera 
ted la s S of the Cjoie and none others are punuh 
oblo as oBenees Jl 0 Pro Z" Sept 1S06 3 jind 
B C Ap XI Xlll referred to Reference to 
the previous history oi legislation is legitimate 
only when tbero la a reasonable doubt as to the 
coasCfttctinn of a sfatufe Irhuree Ptrtad tarnin 
iSinyv LalChalUrpul Sin<j 3 3Ioo 1 A TOO I3f> 
IJroicrv ilcLaehlan L P i P C 543 550 referred 
to Rut in the construction of Lodes tbo language 
of the statuto and its naCutal meaning must bo 
first evanii led laninducnccd bv any considcra 
tiou of the previous law cm tbs point and an 
mteipretation cannot be placed on the plaio 
language of a statute incon istent therewith on tfao 
supposed poliry of the Legislature not to dejiart 
from the Etijjlish Law on the subject Pant of 
England v tapfiano Proi f/Wf) A C JO'' 
Pobinton r Canadian Pae\J\e Py Co 11392} A C 
4Sl \aren<lra A«lA Strear v Komolhasint Da»t 
I L il 2J Calc id? followed Tbo history 
however of the Penal Code shows an intention 
to deviate in many respects from the English Law 
of defamation Drafts of the Penal C^e 1837 
LotoRoll8t0andl817 Chap AA-XV referredto 
The Court must administer tho law as presenbed 
by the Legislature and neither enlarge nor restnet 
Its scope Eyerfonv Srovniote 4 il L C 1 
referred to An illustration Is a useful indiratHm 
0/ the IntcDtiou of tbo Lcgislaluto but is »ot 
bindlog when ineoosistent with the language cf 
ilssection Dultty Saict y Oaiurht Lot J 1/ P 
1 AU 34 35 Qu *n Empress v Eatirop* 1 JU 
“ 15/iom <51 Ko^fatS CAuiufer (7Ao< v Sanatan 


DEFAMATION— coKcfJ 

Chung Baroote I L R 7 Cah 132 referred to 
Tho Coort shoald accept the illustmtioos when it 
can do so la aid of coastructioa sod they should 
not fee rejected for mconsistency with idea* denred 
from another system of jurisprudence nor except 
m a very special case for an assumed repagoancy 
JHohimed Sy/Jed Anjfn r iesA Oox Oa i [IfllC] 
ZAC STS roferredto The refusal of an appbca 
tion for BanettoQ to prosecute a party to a judicial 
proceeding under sa 1S2 193 I P C'lsnota 
bar under t 403 Ct P C to bis proseenf ion 
for defamation Bam St6at Lai v Slunesuvr 
ILF 3T Calc dW, referred to The Supreme 
Coart had power to panisb sununarjiy for eon 
tempts ander tho Common Law of England such 
part thereof having been introdueed into the 
Presidency Towns by their Charters and the 
High Courts have the same power either by inben 
lance under s 9 of tho Charter Act 24 and 25 Vict 

c 104) replaced by the Government of India Act 
lOfC (5 nod 5 Geo P c Cl) s IDS oras inherent 
in them as Courts of Record unreatneted by cl 
30 of lbs Letters Patent 186g SarenAra Aa/A 
Panerj e v C f and Judges of the Jhgh Court 
1 I It 10 Cale m iSt itcDermal v 
Brtltdt Ouicnn S JJoo P C (N ^), 

L gnl Retntmlrancer v ilatihl y 

Cate m and P iloHlat Ohoit I L R 45 Cale 
ICO referred to Similarly tho power and autho 
nly exerci ed by the Sopteme Court outside the 
Presidency Towns a# indicated in Re -^'^‘*7* 
o/Z-aAorc {IS7SJ Tay d-'S bts 
the ffisb Court anbject however ?Xvo 

8101)3 ©f the U lets Patent end *1*® 
power of Gomaer Gweral m Conocih Autho 
mics reviewed Satisb CatvoJU CnAKaavABTf 
r Boia.. dl (10301 ^ ^ ^ 5^,^ ,53 

DBFAOLT ^ 

Sfc emv pEOCBniiTK Coax 1905 0 IS. 

S„ CO-.SEW »£««« J, „ 

So PEtM.i AnfiOTtirann Fiim* 

,xyllo,mo)^. 

483 

So Jlootoxos I !■ ?> w”'b °10 
Set W*rvEB 15 C W H 

— . iumissul of sail for— 

See Apxai.r. 1 L R 37 Ca!c 42e 
Sec TsasSFEn or 

Ifigvj S 10 I L R 38 Mad. 867 

in fiUag annual h^t o! zneohers 

Sn coiixisr I 1 B 45 Cale 480 
— In payment of iasfslnientS“* 

See iJinTATiov 1 L. B 38 Mad. 374 

DEFAtlLTEa? 

Se© iKCtTKnEi.^ It 37 Calc 322 
S.,S.ta roa w”o 

1 L. R 44 Calc 412 



{ 1.2^ ) 


DIGEST or CASES 


( 1526 ) 


DEFECT 

Su Cnvrri: I L R 41 Calc 66 

DEFECTIVE DECLARATION 

Set I L R 41 Calc S81 

DEFECTIVE INSTALLATION 

Stt Gis Coi!rAs\ 14 C W K 158 

DEFEACE 

Ste Kabza- Coari. 

I L R 39 Calc I64 

opportnmty lor — 

Set IICTT 1 L P 40 Kad 177 

strack cut — 

See loEriON JcI>GllE^T 

I L R 89 Mad 

DEFENCE OF INDIA ACT 1815 

Ste Co irACT Act 1SD2 s 23 

I L R 44 Bom 6 

1 - - ■- — iJtJtnce cj India 

{ConicUdation) Pnht IDIS n 23 29 ard vO— 
Preadurt — Criwinal Irofedure Code s 191 
Lpon a statement mado to a Dnlnct Macistrate 
not upon oatli and not tigned b) the infotiuant 
tLe Uagiatrate i tied trananfs asamal four netaons 
la Tcipcet of an oCcnce under r 23 of Uie Defence 
of India (Consolidation) Pules 1015 The e four 
persons ticto tried for and conTieted of such 
ofienee and vero senteneed to tfrentj months 
imprisonment Held that the trial uaa bad 
Either the Magi tratc a as acting under e 191 (c) 
of the Code of Cnminal Irocedute in svbich case 
he seas hound to ask the accused if ther objected 
to being tried by bini and tbi he did not ash 
them or he seas acting as on a complaint m 
srhicli ease he sras hound to record the informant s 
statement upon oath rurthcrmorc mth refer 
enco to rule 3(1 of tho rules in question (bo Dis 
tnct Magistrate should hare recorded a formal 
proceeding intimating his opinion that the imtia 
tion of a prosecution against the persons impli 
Gated by the infoimant s statement was advis 
able Held al 0 that the rule under ahicb the 
conviction had been recorded was inapiheable 
to the facts of ti e case because it is not possible 
to dissuade a person from doing eomething 
nbich bo has ahead) done Esiferob r MaiiAbCo 
Senn (1018) I L R 41 All 164 

2 — — — ■ • ' - I aUt Jramtd 

tinder crfolinj offences — Finie from which acts 
specified ta rvl s are offenees — Special tribunals no 
creation 0/— Trial bj Jlcigistrates as under Criminal 
Procedure Code ml dilyqf — 5anfrioa/w jirosecufiOB 
tu Acting Di«fric( ilagtstrate taf dilj of— General 
tlavies Act (A of ISO?) s 17 el (J) Buies 
learned under s . of the Defence of India Act 
luu t bo read as part of that section and arc cSectivB 
from the date of their pubheation and are not 
dependent on the remainder of tho Act bring 
brought into operation Held accordinglr that a 
person in the Fre idcncj of Madras who in con 
traTention of tho ruKs di suadcs anrone from 
entering into His Majest) a Military brmce » 
guilt) of an offence tl ough tho remainder of the 
Act Lad not leen brought into operation m thia 
province Held further that m tbe al cnce of 


DEFENCE OF INDIA ACT 1915— confd 
s 2 — conld 

a notiffcation creatmg special tribunals for the 
trial of such offences under the Defence of India 
Act such offences are triable b) the ordinary 
Ma„istenai Courts of tho countrj in the manner 
provided by the Criminal Procedure Code as 
offences agamst other laws within schedule II 
of the Code Hr virtue of s 17 cl (!) of the 
General Clauees Act (\ of 180”) an Acting Dis 
tnct 3(agistrate is competent to sanction a jro e 
cation in all ca es where a Di tnct Iilagi trato 
can sanction tho same Kandisami Pillai t 
EurcroR (lOlS) I L P 42 Mad 69 

s 4 — Potter to create Court — 

S 22 of the Indian Council Act read with s Oof 
tho lligh Court Act is wide enough to empower the 
Governor C cnerslin Council to create new tribunals 
as contemplated b> a 4 of the Defence of India Act 
A High Court has power to declare an Act of the 
ladinnLe islature ultra tire Pabash wAi-anir 
I Esifehob S Fat L J 587 

— — . - S8 7 8 and 11 — Juttsd Clion of High 

Court — ffefd that the High Court bad no jwnsdw 
tion to eupermtend tbt yroceedin s of Comnii 
sioners appointed under tbe Act Bheovardan 
rna'SD SiRGS t KI^C ESlPEBOB 

S Fat L J 581 

roles 28 29 and 80— 

s« Defcncc ci 1>ei\ Act 1016 2 

I L R 41 All 164 

DEFENDANT 

Sis Trcpm- 1 L P 41 CcV filfi 


• ■■ ■ addition of~ 

Ste Paptixs I L R <e Calc 48 

— — changine efcataefet of — 

See Papties I L R 8? Calc 229 

- — duty of — 

&«e Pleading I L R 37 Calc 856 

misdescription of — 

i>«« Plaint I L R 43 Calc 441 


right to offer endtnee — 

See Practice I L R 40 Calc 119 

Dentl of — Ltgi^ 

Pepresenialite 1 ot bre>' gft o< itcord — Decree s Ite 
^uenl to siifA death t hd ty of— Object on to s ch 
decTtetn ez cution A decree pa ed after tbe death 
of the defendant and before Ins legal repre enta 
tivewasbrou htoathe reconl is a nulhti Ji nor- 
dfton V Rainaeha dm 1 1, F Bori Sh 
Padha Pro ad Singl t Lai Salab Fa I L p 
13 -HI S3 and Ind rf tfi v Jogan Lai I L p 
17 fff 4 V followed Coda Coojoorainier v 
SoondmjMnall I L P 0 3Iad 10 di tinguisfed 
Objection to that effect cur be taken m the exeen 
tion proceedings Sibbaunia r VAmirvATBA 
f*9‘3) I L. R 38 Mad. 682 
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aai On tho anno <i*\ d iPudan»'ilo ^2 p litcrrf- 
No ill to d>feudtt\ 'JIo C in 15)1- t^-Jtilani Ij 
*041 to TAdcnti th Kcrre nnnihc n-tt_Tii'i 
th t hr.- ronrt'.t~A.i"pfnT»nt 5 tindr i'-t ttP") 
Aions I tht IikUI San ifm iihan i 7a.li. -Ar 
r7 ' Th d 'ittdajit No rrjitmdpJ t'-at riti r 
h Pal*- ihi nlalnti^ hi ’ no t"! 5 ft ta trrrfy 

'o -11 nnJ 'n nr rt it)*’ 1 r«di‘<«n > ' ttn 
th(.» pUailia thi oBf tifl nrn»c lc~ r^n idira 

TtO" wfcftfcf ib Tjmrr dot m - rtf'.f 3 
Yiulili natcr* t-hipli ih^ niP“ttrt~p ar* bfOml 
tr T)_r and wh hr th tai hsvifl- i*fe)c i 
t*i t»r vl ton cl 6 'll c ' th 1 1 on 1 I'r "PTiW". Crwe 
wnollsppl n I rrnrj fp t*-o PP" i 

Phtion ot « *>0 5 ih Indit-'Tn.t Act 
reti'’’ er t ih* rftiidor r • thn rtf' rR-'c* II' ' 
hft th tJfa ad^ar c ■»*■' n cKt t f f rnUi 
Mil tt c thin thr »Aa»le f rUt * i') •* "J > 

• ih Ttati ftr *' Tfo.'iti- \o I -n^i 

• ronjnwnt d djani e 'ruir dn In p”.^-ct 
«* h Itnix-lnl \ « itjnvwf.^ in « f th nm- 
" r*. if ^ fliv JH# 4S «al hf-ir t*fe»a 
Pla orijj- t ih HaTah! t th >11 
‘ « th Indian Tm«f Ac bJ 1 

tOTthr th* «, ->tcMh I iniP A-Ara t - kI diJ 

I» flPL* *4) TC* hril * vt« -tliRf th T f* 
tfsi*. n fo-f ItiTA *uc^ » iPf'iJ f ■> '** i^fhr- 
Mdithn nr-Aipn: vmd p 1 
7»A~Anm < vl ti th npiirAtiin th r “ 
n ifs ' fo thsTiTvi®* t *^nji lit'* 

> -Tit « 1A«JT.-Tin rnf-TA 7 

7 1 Ui*.i«iMl) J-L;T 40Ttftit 45 

— CQjga -CtsHmS tj “pTpno*^? i~ 

•jTrto5— s t **p«- • t/ r." 

*/-/-V,n«A* 01 I \ 

♦ *»f > I »j ficn 0 **Ji f W-iniir w>»t^5“ 
u *<ii t ■'t'rri.v nhi.' ih r h I I 

AWT h* ' K-« d ^ ' bt 1^* “I 
Jc trhi i e-TV iniTAls • «* al) h tr.-ABVA J ntid th 
iwil.hai A'ni lUiP-* 4'! r ^ 

7 R-*AV lo C sT #. ac 


- Atrl dlto K -^3>pnnUl03"’ 


— f r Trt ,» a i 3 I ^ r" 

Pi Atrt»*' A-i- fH ff j W' th TJ.- 

Up d a Ohi A. I fV I 1 « 

th** a 'mini- a .^i 1 1 itn ' 

tAr-.|»*» Mid Ih i rH I .■ »'• 

A*'!’ >»tt»ii>d 7^1 A /Tt7f 'I'. ' 
i»..V i\T tn^Cjhil *1 !.•( ' A f I" 

f r r ■* » ■»».—»_ -wjvfi. «i*t- ^ t“‘8C 

V»r~^r ‘ * — ritn-f* 


^fh>A0 0^ 

ri ert-- -r^0'^0T 

*T*- «> 

it-aJI-c i f thAli.i'^V*- 



( 15*0 ) 


DIGEST or CASES 


( 1530 ) 


DEKIOIAN AGRICULTURISTS’ RELIEF ACT 
(Bos^ xvn OF is-gworfi 
■ - 

AtTT^ltun t« R^lirfAct 16"'' iTTt*r«tiTeoltlie 
propotinn «tieh 1 1» stnctlr •gnwltunl Intfiine 
ci%T liest to »nf other ln«>©« *«fuinj5 to ) im 
A tf'jrvnd (ilrihcrd) Kho tng»frc^ Jicwonillt in 
• •©imlturtl IsVwr n ui *gncultunsl tlthtmph I b 
tncone froot non simmltunl (■ t pA^torsI) courres 
iSkV li; grrfttcr tl in his other income Biiisiii 
FiKiri r Uiiciu’tn JUvji (101 ) 

1. L. B 87 Bom 393 

3 — 4i*g tt of 

GoTtTnmf t rcrenie rot nti o^eu(fur»*f Tlie 
income tlenvcO from tenints by an Inamdar vbieh 
II to a certain extent attributable <Q the (act that 
be u the aa-)"nee of GoTcmmcnt revenue and 
tberrfore does not bate to pa j over a portion of 
that income to Government Uit mar beep it for 
iiis*elf cannot be uVen into eonsideratlon in 
c< imatinp vhetber or not be earns his livcbliood 
vholiy or pnncipallv bj a ncnlture and therefore 
IS not an asmeuiiunst within the rneaniog of the 
D- bbiian Agricuhuruta Hebef Aet (W II of 16 9) 
I^ncrant PaMcruXDaa r ^ rriTSE Gl^aanHan 
(nit) L L R 35 Bom 260 

4.— ^ovreea of trtome 

— Ijrne Ifnre—Sef o'oriAip or Hijitrjrtcefctdtja 
tlfJtnl M ro( irfeott fnm aen*o rricvfi 'rot eourcra 
The income fiom agncnlturat sources uf two 
1 rotbers was RS>^0 a vear They had two bou es 
which Jieldcd as rent BSO a sear One of the 
brothcre held a scholarship of BIS a month and 
the other received a stipend of R? a month at a 
tra aing college The monep tho tins received 
from non agricultural sources amounted to 11291 
A question having arisen whclLcr they were 
agrieultunsti within the meaning of i 2 of the 
Dehkhan Agnculturists Pelief Aet (KMI of 
18 9) //tl4 that the brothers were agneultunate 
for the m they received either as scholar 
slup or stipeoa were more bounties 
Pa&vaTnisx c \esh\avt Knisiiva (1911) 

1 1 R 38 Bos 199 
5 . Son of oyficuflurisf 

IS not an ayrtCuUiiriil The minor son of an agncul 
turist who IS depending for his support on bis 
f&thev is not sji ageicultunst withia the meaniag 
of a 2 Dependence for hvclibood upon another 
who IS an agriculturist b not the ainie ibmg 
as earning livelihood for oneself by agriculture 
To earn livelihood by agriculture is to obtain 
means of liveliliood by it Daontr v 'Mnusuen 
(1912) I L R 36 Bom 496 

6 - ' — Cosati*— Earning 

J(i« i/iood ty luc'dicuney and airc' fromagnchUvro 
The plaintiffs who were Gosavis had no lands of 
their OWTi at the date of the suit but purchased 
some thereafter They were following two occu 
pationn ono that of Gosavis and the other that 
of Bgnciilture On a claim made by them to 
bo agneulturists within tho meaning of the term 
as dclincd m tie Dckki an Agriculturista Pelief 
Act 1879 Iltld that the plaintiffs were not 
agricuhunsts for they adduced no proof to bnng 
thems Ives under the Grst part of tho definiticq 
and they could not take advantage of the seemd 
branch inasmuch as they being Gosavis the 
presumption woull be that their ordinary occa 
pation was that of mendicancy SavAirtrpi p 
DauVALAn Tadaosuct (IQl”) 

I Ik R 36 Bom. 643 


DEKKRAN AGRICULTURISTS RELIEF ACT 
(BOM X\ II OF 18791— toaW 
S 8— eoN/rf 


7 ■ Craft of a tilhjc of eeri lee ntnn 

— toa lnittioti~-CTa It of rtitnut a iri tot of toil — 
ffoUers ro( o>*neylli<rn/» Wlicre cv ‘'anad 
evidencing grant of a villigc as sen ice vatan 
did not go the I nglh of granting anything more 
tlian a share of the revenue and provilcd that 
in Certain cases tlip grant mat be converted into- 
pnsate propcrtv winch had not been done 
•nd n question having an on as to whether the- 
prant was one of soil and wl ether tho holUers- 
weit agriculturuts within tho meaning of tho 
Delbhan tgricuUunsts Pelief \ct (WII of 
IIiU that the grant was n grant of a 
aliare of the revenue and not a grant of the soil 
and did not entitle the holders to he considered 
agiimlturists in view of explanation (b) to s 2 
of the Dtkkhan tgneullurists Pelief Aet (\MI 
of 16 9 CurMtAL JaMVAPAS t UllAht^IAtl 
(1911) I L R 86 Bom ISL 


8 — — Iiilerprtlation S 
2 of the Dckkhan Acrictilturists* Relief Act 
(WII of 18"91 gives twodefinitions of the term 
agneuUunst one m cl 1 and the other in 
el - The former apphe where a party to a 
suit la an aericulcuri t at the time the suit 
IS filed by Or OeAinst him The second clause 
wbich gives a special definition of the term 
agncultiirisl for tbo purpo es of Chapters 
n HI 1\ and M and 8 C9 of the Act is 
not exhaustive but is merely inclusive and la 
intended for a apecial purpose The deci loa in 
J/dHodo \aratfo>i LoUiatdt v lineal Can^a 
dhar Piirordfart I L P 3^ Doni 604 does not 
lay down the propo ition of law that a party to-' 
a suit 11 not entitled to the privileges of an agri 
culturist under tbo Dekkhan Agriciuturltts Relief 
Act 1870 if he was not an agricalturiat at tho 
time the liability in question was incurred oven 
though It may be that ho was an agriculturist 
within tho messing of the first clause of s 2 at the 
time of the suit Dauodar ^A^I>rAU t MA^SAt 
(IW))' 1 L R 34 Born 65 


8 - - . . , _ ■ Amending ict 

{XXI2I of 2SS2) — Patnoffiri District — Mortgage 
of 18SI — Suit or oceounl — ^jrieulcurisf The 
plainliS whose land and residence was in Ratnd 
girl District executed a mortgage m tho year 
1881 Tho Dckkhan Agriculturists Relief Act 
(XVII of 1879) which exteadod to tho di tricts 
of Poona SaWra Ehohpur and Alimodnagar 
was not applicable to the Patnagiri Lnfrict 
In the year 1881 In the year 1890 tho plaintiff 
brought B Buit for an account of what was duo 
on the mortgage under the proMsions of i 16D 
of tho Act (W II of 1870) and contended that ho 
was an agriculturist m 1881 tliat is when the 
liability under tho mortgage was incuned J/eld 
that tho phmtiff could not suo under a Ixn 

»•• •» m 
»l •!>" Antrim, 
Vi I esprcasion thc^ 

defined by law in s 2 el 2 of tho Act /wit 
rf 1879) relates to the time when any JrT'JS 
the liability was incurred SiuNmn 
e Eitrsu'/An Gasesu (1909) auaitniisA 


1672) a 9’ — AgriC'lli 
of falt—Pedem} hon » iit— 


34 Boa J8I 
^(/ ef 
\fom 
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DEKKHAN AORICULTDRISTS’ RELIEF ACT DEKEHAN AGRICULTURISTS’ RELIEF ACT 
(BOM XVII OP 1879)-«J»if(J (BOM XVII OP 1879)—coBlrf 

—ss 2(2) lOA— conftT S8 3 (w)f 12 and 13— fonJrf 


Iht Umt of iht traniciciioB The objeoi of B 
10 A of the Dehlchan Agncultunsts Relief Aet 
(WU oi 1879) 13 not to cnaWe & pittv to the 
60it to ptove notmthstanding the irordB of the 
do umcnt xrhat the real intention iras at the 
time when the document waa oteented Regard 
must be paid to the date of the transaction and 
an agriculturist can onlv he allowed according 
to the provisions oi e lOA to enjoy the special 
benefit of the favoured class m di regarding tho 
provisions oi a 91 of the Evidence Act (I of 1872) 
di he belonged to the favoured cla s as defined 
by tho statute at the date of the transaction 
BiSVANTRAVA I GiPIAPlA FaKIP SPPA (1912) 
I L R 38 Bom 18 

— — — al Ume 

of frti isocboiv — Sole or morJjijs — Oral eiidcnce 
proie icAicA — Deftndatt con\.ey*d hti iti«d to 
plotnUff hy doi.tfmint ta form of snle deed~~^ome 
Ime b^ore *i 2 and 20 of DdUkai Agneullunsts 
Rtlttf Acl war «'<■»> W to Da'nc* which 

dtfendant bued The platotiS having «ue<f to 
recover possession of tho land the defendant 
sought to prove bv oral evidence that the transao 
tion was a mortgage under « 10 V of the Act 
lUli that the defendant could not t&Ve the odvaat 
age of e lOA of the Dehkhan AgricuUnnsts 
Behef Act 1S79 emca he could not prove that 
he was an agriculturut at the date of tM transao 
tion as at that time it could not bo said that the 
Act was estended to the District merely l^causo 
as 2 and 20 had been extended Csasbasayta 
e Chbtv*poayadv I L R 44 Bom 217 
■ . ■ . — 8s 3 cl (y) and 10 A— -Suu for 

C reMion under a sole detd-^Conlemporaneoja 
s— Nature of «ui{— fntendoa of parties 

The plamtiQ relying on his sale deed of 18S7 sued 
to TBoovet possession of (he land in emt alleging 
that tho dofendanC held it as iua tenant under 
a lease of even date with the sale deed The 
defendant pleaded that bia father and not the 
plaintiff was the purchaser under tbe d»eil of 
1837 that the phmtiff was tho savkar (creditor) 
who advanced money and the payment of interest 
was secured by tho contemporaneous lease Both 
the lower Courts went into the (question of loten 
tion of tho parties under e 10 k of tho DeUdisn 
Agricultunsts Relict Act and found the defrn 
dant s case established on facts On appeal to 
the lli„h Court field that the case was nghlly 
disposed of under a lOA of the Dckkhan Agn 
cultUTists relief Act The nature of tbe amt 
unicrcl (■/) of s 3 of the Act should not be 
dclermined bv tho frame of the plamt hut by 
tho allegations of the parties which rais*^ tbe 

3 uc*tioo of mottgag© or no tnortgsgo Qavtam 
AV aCKivD V JUuiitii (I91C) 

J L SI 40 Bom 397 

— f$ 3 (rr) 12 and 13 — Aail for 

rtlempbon — VOTf;ij« miperiedet bj eoneent 
dterte — tIJrjol on of fraj l-~Form and reol fy 
of IA« SMt Tho rUmtitTs father executed 
a mortcago fn |C3{ In 1339 the mortgsgeo sued 
the mortpa^ot for th reeoverv of the aortca'*e 
debt and lor salo of lUe*j)ropctty In IJOO then 
was a consents ere© by which a new sunt sras 
talrn os eapitaliud pnncipal and provision was 
^do for ^yoient of money by fnitalmcnts. 
The leourlty under this arranjem nt differed In 


some particulars from the s^curitv of the earher 
mortgage On the same dav as this consent 
decree was obtained Survey 2 «q 50 which was 
mcluded in the older mortpago but was eicludej 
from the purview of the cbns''nt decree was sold 
by the mortgagor to the mortgagee In 1903 
the mortgagee obtained possession of the pro 
petty and since then remained m possession In 
1911 the plaintiffs broucht a suit to redeem the 
mortgage of 1831 by setting aside the consent 
decree and tho sale deed alleging that thev were 
obtained by fraud coercion and misreprcsenta 
tion Held that the suit though in form a redemp 
tion 6uit was in reality a suit to set aside a sale 
deed and a Court s decree and then to recover 
property of which the plaintiffs h id been fraudu 
Icntfy deprived Such a suit is outside the pro 
■nsioQS of tho Eeklchan Agriculturists Relief Act 
1870 BaeAi v Jfikbehand 13 Horn L R 5G 
applied S 3 cl (a) of the D kkhan Agricul 
tunsis Relief Act 1879 contemplates cither 
aimpliciler or primanlv and substantially a mort 
gag© suit VrsATArsiO Bausius o Skakbao 
iiTOAt (1916} I L R 49 Boio 655 

'———S3 3 («) 10 and 53— Sad faRtny under 

$ 3 (to)— Decuion not oppeafaJfe— ffetision by 
Dtelnei Jvdje The decision in a suit faUmi 
onder s 3 (to) of the Dckhhan Agnoultonsfi 
Relief Act (Wfl of 1679) is not appealxble accorf 
me to the provisioiis of s 10 of toe Act Under 
8 63 of the Act the District Judge afone and not 
tho Subordinate Jodge of the First Class is aufho 
nted m such a case to psss an order io revisjoa 
SiTAUAU lIoBirrA i \isjrvAS«a 


POBA (1014) 


• 8 lOA— 


1 L B 39 Bom 165 

1 L R S3 Bom 18 

2 L B 43 Bom 217 
1 L B 4t> Bom 397 
- TTnffea iiufrumenl — 


Oral titdenteto titrylht ftrmt — Rncelment relaUng 
to procedure — Relroepe fur effecl-~pendin<j pro 
c«di»y»— Sail— Appeal The law embodied in 
e lOA of the Dckkhan Agriculturists Relief Act 
(Wll ol 1879) IS one of procedure and being 
reVrospcctive in effect appli s to pending pro 
cecdmgs wh ther in a suit or an appeal GoPAt 
Gtreu V RAjAHAai Amtha (1911) 

1 L. R 38 Bom. 805 


Redemption siit— £a(s 

enrealtlyitmorlgage—Fctlenct of oral njreeintnf 
errtnw fSe teriVen docum r)l~Ciidenet let 
(/ of iSrS) t O'* pro I Tho plaintiff brought 
a T^emption suit under tho provwions of the 
Delkhan AgncuHansts Relief Act (WU of 
1879) aUe^ing that the deed which he had executed 
to the defendant tliough on its fic« a deed of 
Bale was in reality only a deed of mortgage tM 
ilc’endant having promised at tho tlmo of tho 
execution of tho deed that ho woull allow rederop* 
tion on payment of the money advanced Tho 
defendant replied that the transaction was sslc 
The First Class ‘Mibordmato Jiid-m of the Dharwar 
Distnet to whieh s ION of iLo UckLhaa Agn 
cultnnsta Feliel Act (Wll of 1879) was not 
«xte«ideJ found on the oviJenco that tho dew 
poAsed by tho ptsJnttfT was not proved to bo ivaur 
a mortgage and dlioussed tho salt The plAlnuK 
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DICJEST OF C\‘5ES 
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DEKEHAN AGRICULTURISTS’ RELIEF ACT 
/BOM XTH OF lSrS)-<c»><i 
— S lOA— <ron/<f 

appoaloJ txrpne that tie proper j<ue in the case 
n-a» as to wiiethif the sale ilecJ was not obtained 
or nducr^l hr the defendant b\ means of frantl 
or mi representation within the tnetning of pro 
Ti*o 1 of 8 ' of the Eridenee Vet (I of Ib<-) 
an I praie<l fora remand !I*U eontirniing the 
d^'cree that the j lainiifl souphl to mahe a new ease 
sn appeal in so far as be eaieaxoiireif to baso 
his ea«c rot upon a -m parate rril aereem nt liit 
tipon some fran i nhi b wouU mvile this appli 
canon of provi o 1 of a n of the IviJenee \ct 
(I of 2) II II further that in the aiisincts 
to winch s I'li of the IK-kkhan feneulturisfa 
Reli f Vet {\\n of IS"'*) was not extended 
It «as not open to the Conti to enter upon a 
defence which eonsi tod of an allegation of an oral 
aiweement ramns the written contract Oojlt 
X \a <t 1 L P 3i Pom 03 and S/i jiri Mahppa 
X PofMppi I L P 31 Pom o5 followed Pat 
l,}enJJa»x H F Ltoyt IIP 3 til NO 
referred to ‘•ouasa Btsappt r OaoioEXA 

KosxaTa (191<i) I L. R 35 Bom 231 

TrantJfToJ Pnfxtlj Iff 

</r «/ 755 ) • ll—SaUdtti in |7< imfure «/ 
worf7o e — Uona fide tran Jtttt for talu ieilhout 
noltea «/ Mor/7a7f — Fran ftr trtenUd U$t than 
ii^re year* fAe inali/ufion ©/ «ui/— IIAfrter 
tranjtrtt pntteUd The secood prom o to a 
10 \ of Iho Dekkben Asnculton ts Peliel Act 
docs sot protect a loud fidt transferee for valuo 
without BOtiee of ibo real nature of tbc transac"* 
tios if ho bplds under a rrsi tered deed fxecuted 
!e a tbas tweire pears before tie institution of 
the salt Ptr SlarLCOD C J —The object of 
tho Lesislilurc m enacting ■ 10 \ of the Dekhbao 
Agricnltansti l>ehcl Act was to irotect tho 
mortga;tor and not tho transferee if the mortgagor 
was lufiicientlr diligent m seeking to redeem the 
property Pir Htaiow J — It here s lOA of 
the Dekkhan Agncultunsts Relief Act applies 
s 41 of theTransferof Property Act ceases to have 
any application and is replaced by the Sod ptoneo 
to e lOA (of tho former Act) PRAKJiraNDaa r 
Mia CaawD I L R 45 Bom 87 

8 12 — Compromise hy pleader — 

Coirlsditj to rtcorl iht comprom\»f and 7«iu 
decree in if» lermf — Fiend r ecomprominiiir ic thout 
aullorilj from In el enl— Client to opflj to 
eanc I (he eompro i<f Th ro is nottung in 
the provisions of s 12 or m any other section of 
the Dekkhan Agriculturists 1 elicf Act 1879 
which expressly deprires the parties to a suit 
of tho power of entering into a coBiprorais© and 
having that compromise recorded under s 375 
of tho Civil Procedure Code of 1882 which is the 
same as order X\III rule 3 of the Code of 1908 
A compromise means the settlement of a dtspaled 
claim Ilhere a party complains that a eompro 
mivj eflected In his name by his pleader was 
unauthorised ho must move tho Court to cancel 
all that has been done and to revive the suit 
Pamn^oteda x Chi rchigingouila I L P 3J 
Pom i08 follow d Pibaji t GAAAPAif (1910) 
L L R 34 Bom 502 
cf I L R 35 Bom 190 

sa 12 13— 

Set Ciitt ProczDUtE Code (Act ^ or 
1903) a 11 Lxil IV 0 II h 2 
I L. R 39 Bom 138 


DEKKHAN AGRICULTURISTS’ RELIEF ACT 
(BOM XVn OF 1879j— eonfrf 

■ ■ • ss 12 13 — eontd 

Retrospective efiect — Indebudnesa 

CXI Ung at the date of the jxiaamg of the 
4cf ns tctll as future tndebUdneas Tho 

plaintiff eued to recover from tho defendant a 
certain sum due on a money bond dated the 
1 th May 1004 Tho suit was cognizable by the 
Court in its Small Cause jurisdiction The bond 
sued on was passed in adjustment of an existing 
debt which it clf was the balance due on previous 
adranees Some of tho provisions includme 
as 12 and 13 of the Dekkhan Agriculturist^ 
Relief Act (\\ II of 18 0) were made applicable 
to the district on tho luth August lOOo and the 
present suit was filed on the -Gth March 1009 
Aa the scicral advances which led to the bond 
were pnor in date to tho application of the provi 
eiona of the Dekkhan Agneultunsts Pelief Act 
(WII of 1879) to tho district the following 
question arose — IVhether s 13 of the Dek 
IJian Agriculturists Relief Act (WII of 1879) 
IS retrospective so as to apply to the case of 
transactions entered into before tho date of its 
extension to tho distnct but tho suit in respect of 
which is instituted after that date ! Held 
ID the affirmative that s 13 of the Act is retros 
pective 8s 12 and 13 of the Dvkkban Agyi 
cultunsts Relief Act (WII of 1S70) show that it 
was the intention of the Legislature to open up 
all transactions between tho parties having a 
bearing upon the claim out of which the suit 
"* anscs from the verj commencement This is 
one of tho means adopted by the Legislature 
to carry out the intention expressed m the preamble 
of rclievug the SOTCuItural classes from indebted 
ness exuting at the date of tho passing of the Act 
as well as future indebtedness Sivlal Jptea 
Biui V Biiisa Raujah (1009) 

I L R 34 Bom 220 

■ ■ Betcraf mortgogea as 

port of the eome transortton orcr the same property — 
SplMtng up of seeuniy — Suit on one morlyaje — 
Aofetn extcu/ion of decree free f om anj inciim 
brance—Sale proceedt opplted in paying off the 
mortgage in suit — Palaneeof sale proceeds — Second 
suit on remaining morlgagea—iltar/iment of balance 
of sate proceeds — Second suit barred 

'Jee Civil Procedure Code (Act Y or 
1903) 0 » R 2 

1 L R 45 Bom 65 

5 13— 

See Civil Procedure Code (Act V or 
1803) S3 2 97 

1 L. R 39 Bom 422 
See Statute construction or 

I L. R 35 Bom 307 
’>ec Transfer or Property Act (IV 
or I8«i ) 3 G6 

I L R. 45 Bom 117 

1 3Iort]ag bjtafan 

dor— Suit for account and redemption— 4drerae pos 
session by mortgagee — Hereditary Offices -Iff (Bom 
Art ill of lSi4) s &—3Iunt jyrofils from He 
dale of eHit One Madhaviao grandfather of 
tha plaintiff by a deed, dated the l.>ih July 1807 
mortgaged with possession certain ^atan Inam 
lands to Babaji Anant aa ancestor of the defen 
daats Madhavrao 8 3 and in lOOO 



( 16J9 ) 


DIOPST OP CASrS 
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DEKKHAN AGRICULTDRISTS’ BELIEF ACI 
(BOM XVH OP 18791— conli 
— s 15B — conW 

to carry out the comptomjao Kisiuvdas fiinv 
RAJt Marwapoi V Nama IUma VlR (1010) 

I L R 85 Bom ISO 

6 Oifiil Proeeiurt 

€oU[Aci \ o/ms) 0 XXin r 3- l5fieull«rMl 
morlyngor — Suit Jor account oj principal and »«fe 
re*l — Decree »n termt oJ etmpromut'^nmpromtte 
na'le tcHhoul comjAiance toith Ihe epeeial pro 
ttjtons of Ike Dekkhan ^^rtculluncti Bett^ 
Act — OompromiH ualicl Held by the Full Bench 
that a compronmo m & suit vfuch came under 
the Dokkhan A^^riciilturtsti KHto! Act (XVJI 
ot 1870) was not bad m law boaauso it was made 
without compliance with tho special provision 
(s 16B) o! that Act Biutayaqappa v Qovim 
UAF fA (1013} 2 L R 37 Boot 014 

6 . i’ayment by iJUlot 

mentj— De/uilt in payment — Order Jor »alt of necet 
edT’f portion of property under t ISD (2) — Ipplica 
tion to make the decree JImI under Order XXXIV 
rule S i2) of Ike Civil Procedure Cade not ne^M 
eary A decree holder for sale upon a rnortgaco 
in default of payment of inataimonts order unucr 
B ISO (I) of the Dekkhan AgncuUurisU Relief 
Act IWII of 1879) need not apply under Order 
\X\IV rule 5 (2) of the Cirit Procedure Code 
to make tho docreo final before ho can apply for 
sale of the necessary portion of the p<^operty 
sndors 160 (3) of the Act Kaskikatk VinayaR 
« lUUA Daji (1010) I L R 40 Bom 492 


7 g 15(d)— 5ui( by moriyagor for 

aeco tnt—AppUcalion. for redemption decree in 
appeal— Rslemplion decree parted by Court »*t 
Appeal— Interpretation In a suit (ot an account 
brought by a mortgagor under tho provisions of 
tho Uokkhan Agriculturists Relief Act (XVfl of 
1870) tho Court found that a sum of HlOO was 
duo by the plaintiff to tho defendant The 
defendant appealed The Appellate Court on 
tho plaintiffs applioallon that his suit shoull 
bo treated ns one lor redemption nassol a 
decree for rcilomption on payment of IVJ9 2 0 
by tho plaintiff to tho defen lant Tho di fendant 
preferro I a second nppeal conten ling that tho 
worls tho d cree In the suit in s IID d (3) 
of the Act meant decree In tho original Court 
nn 1 not of tho Court of Appeal Hell dis 
missing the secon I appeal that when the ilecree 
of the lower Ooirt Is r< versed or varlel in 
Btipoal tho decree ol the Appellate Court iKcomes 
tho decree In tho sill which Is to bo cxeoiitcl 
fn execution procoolmgs Naviart SsRovnstn. 
V Rasia Daosoi (1000) 1 L R 34 Bom 158 
’ S 20— Courl—fadif n<nl« potetr t> 

ffranl—SlUai of ayrickUirl ( iiof nl Ike Hale of 
(lut in ereevi on prtietel Tho Court 
has no power to grant Instalments under • 20 
of the uokkhan Sgrioullurlsts jl lief Act fWII 
of in tho oa.s« of a (u tginenl debtor who 

was not an agriculturist when tho decree was 
obtalne*! but who becomes one at tl o time of the 
exeeiition by limiting hImKtf cxclusirrfy to 
pTOjlts in liOd HAtCKAVt) CiiATcaciuvo r 
Ciicsitai. JAonvAXDAs (1913) 

I L. R 87 Bom. 466 


DEKKHAN AGRICULTURISTS’ RELIEF ACT 
(BOM XVII OP 1879)— could 
———8 22 — coafd 

»ah—ibienee of jiroof rf eiewplioi — /uruhilion 
of (he Court to order tale — Cinl Proredure Code 
{AelVoJIOOS) 8 CO b CO of tho ivil Fro 
coduro C^de (Act \ of 1008) lays down tho general 
tulo that property liable to attachment and silo 
tn evecution of a deeree is hnds houses etc 
belonging to tho judgment debtor An agricul 
tiirist m order to resist tho application of that 
general rule must prove that ho belongs to the 
privileged class so as to render s 2 of tho 
Dekkhan Agriculturists Relief Act (XVII of 1879) 
applicable to his ease In tho absenro of such 
proof the exemption from liability to attachment 
or sato docs not exist for tho purpose of cxecu 
tion proceedings and tho executing Court has 
therefore complete jurisdiction to make tho order 
for^die Nabayah Anako RAM V Gowbai (101 ) 
r L R 37 Bom 415 
- Ho'iteof nyriculitiTiil— 

Pxemption from tale — Ftemphon not conri'ied to 
caae* of conlrart /a* deb'sb’it extruU li> re htilioa pro 
eetdinyi—CiVil Procedure Code { Id I £>/ 190S) t 
141 The defendants paid into Court a sum which 
thev bad tO pa\ under a decrcp and at tho same 
time preferred an appeal against the decree 
The sum paid into Court was taken away by the 
pUintia Tho appeal filed by the defendants 
was succossiul the decree was reversed and 
the suit ordered to bo retried TJie defendants 
theroiipon applied under the provisions of a 141 
ot the CisH Jrooedure Cwle for restitution of 
money paid by them and prayed for o«et 
to sell the pJnintlfls house m ca«e he failed to 
make tho restitutien The plaintiff contends 
that be Ij^mg an n^ieullunst his bouse could 
not bo sold by virtue of the PfOV*'?"? ?' 
of the Dskkhan Agrieulturisti Rebef Aet 1879 
Tho lower Courts negatived the contcnfioo on 
the iround that the jirevjsions of ■ -- appliM 
only in cases of eontroctiial debts and not to 
restitolloo procceliogs Tho nhmti^ff having 
appoalcsl HeU that if the phmlill was an 
a^i^uUMnst h.s hone was immune from 
under a -2 ol the Dekkhan Agnenltunsts Tehef 
Act (WII of 1870) Tho true constniction ol 
• 2- of tho Dekkhan Agnculturists I chef Ut 
(XVII of 1879) 5* first a general provision that 
,n,fnov<a»le propAfts lelongmg to an agriim 
lunst ehall alwava be immune frorn sale «nvi 
seenndly a promo dirtcting that thia 
Is • ibieet to eteortlon •where the two lollowmg 
conJitiona are both salisBcl that is to saj { i) 
wlnre the dcoreo or onler in relates to 

the ivcajmeut ol n debt and (f.) where the agn 
cultunu; propArty has be.n areeiallv 
for tho payment ol that debt Tim hmUm^ 
wor it n! rring to a debt occur t niy In th prvn o 
and cannot le importol Into '1, 

as to r stnet its express Ke"''ral‘tv tfaiitrco 


“ S.. 22 — /)<er<s-~>( rrcslvoa— ATTieaf 

rsriit-.£«iaj-«wa Jnm 1 /y to aUaehmenl of 


———IS 39 iS—I onr I at on--Timftat<^ 

an tn roitril ol o rraetr I nyt—I rcN* on of I me 

The plaintiff i ie.1 rm * prom'' ^ 
notodate.1 the rtb of June IPO i He 9"! apr f'«‘ 
on tie .3nl tray IbOH for . mn Il.at / . ^rt t.cata 
unlera 30 of the IVkkhon , 

Act 18 I and ollAlne*! it on li,' 

1008 Then on tho lOih bejlcmUr 1*08 both 
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DEKKnAN AGRICULTURISTS’ RELIEF ACT 
(BOM XVII OF 1879>-<-onfJ 

*8 S9 4S — ronJd 

he and the le(enlint tnide a joint appticition for 
conciliation The conciliator held that the first 
certi icato that he had ^.ranted had Wcome ii el s 
and ^.are a Ire b certiheaie on the ltd December 
l^OS The snit vras hmiipht on the lltli Decern 
b»r It was contcnd-'l that the miit was 

barrc'l ba limitation //rid that the auit waa 
arithin time ina m ich a« the nhol proi.eciiinf' 
from the -Ird of Ma\ I'li'S to the Ini of I>eceml>er 
was one an I continuona an I that penoil 
ehonll K etclndeil under a 4S of the Vet Dc\i 
OA8 r VrrnaLDva (inil) I L. R 36 Bom 183 

SS 47 and 43— rrnn /<f oj Proptrly 

Ael (ir of /SS*) » S5— iimMfioa let (IX oj 
J901) * II 4rf 11 — 4^ Id /fiirisf tnortjagor — 
5uif— Concilijfer « e(rtiJtealo-—JIorlj^]or necea 
aory P^rfy oio g iriM ofAer pfrton tnttreslet— 
Exfl non oj lim* *p /it m o> li atny G>netlntfor i 
eerf / ofe — Lim fetion D> fondants I and 2 

brought a suit on a mortgage acainst defendant 
3 ani while the amt was peniini, defendant 3 
inort’'ag«<l the same property namely a boitso 
along with other properties to the pUiotiils 
JDofenJants 1 aaj _ hannj obtained a decree 
they applied for execution and so-ight to recover 
the decretal debt by aajj of the house There 
npon the pbmtiflj intervene’! and applie*! that 
tha house ihould be gold subjaet to their mort 
lien The plaintiQi application being 
^tallowed ther brought a auit against defeodanta 
1 S and 3 to establish their right founded on their 
mortgage The luit was brought within one 
year of the order rejecting their applieation after 
the exclusion of the time taken np in obtaining 
the Conciliators certiScate under as 47 and 4S 
of the Dekkhan Agriculturists Pclicf Aot (XVII 
of 1679) defendant 3 being described in their 
mortgage as an agnculturist Defendants I 
and . contended that dcfcnlant 3 being not a 
neces5ai7 party the Concilutor s certificate was 
unnecessary and the suit was time barred I/eld 
-that under the provisions of the Transfer of Pro 
perty Act (IV of 1SS2) defendant 3 was a neces 
eary party to the suit which was brought on the 
strength of the mortgage and he being an agn 
cultarist th* ConcUiator s ccrtiScato was necce 
sary and the su;t was therefore not tun barred 
ZE5ATII Pa'vdobs V DauanURSM (lOt”) 

I L R 36 Bom 624 

I 48— 

^ Sei LnnTsTiov 1 L R 38 Bom 666 

- Tfe uvrd$ ptnod of 

limUntionprucribtil tn the seetion contlructiou of 
hit! er thtuorda Ttfer only to Me period exprenty 
provided in Me L>m\Uilion 4el — Decree — Exeeit 
tioii — ConcU ttora eerUficate—Ctcil Procedure Code 
(def i of 190S) « dS — Limit ition A decree was 
obtained on October 2Sth 1809 and was followed 
by tbreo darlhail which had been made within 
the tune allowed The fourth dirlAdsf was 
presented on August 23rd 1917 that is more 
than twelve years after the decree In July 1911 
the jadgment creditor apphed for a concibatora 
certificate the suit being governed bv the Deb. 
Jehan Agrieultunsts T diet Act 1879 The 
certificate was obtained oil Match 29tb 1913 
A question being raised whetiiei under ■ 48 of 
the Dekkhan Agriculturists Pelief Act 18i9 


DEKKHAN AGRICULTURISTS’ RELIEF ACT 
(BOM XVII OF 1879)— eonfd 
S 48 — eonid, 

the judgment creditor was entitled to exclude 
the interval of time ocCTijned m obtaining the 
certificato m computing the period of limitation 
prescribed by a 43 of the Civil Procedure Code, 
1908 I/eld answering the question in the aflirma 
tiFC that the words the period of limitation 
prescribed for any suit or apphcation m s 48 of 
the Dekkhan Agrieultunsts Pelief Act 187”i 
were general and comprehensive and referred to 
the limitation prescribed in any law for the time 
being in force They could tlierefore control 
or moibfy the period of time aUowed not only 
in the statute of limitation but also that in a 48 
of tho Civil Procedure Code 1908 Dayaram 
V Lnxnvin /J Bom L R Shi distinguished 
bmoiVA ViaBlUDBtyA V SaTAPPA DlUItltAPPA 

(1918) I L R 42 Bom 367 

- a 71— ('•id Procedure Code ( fei V 
of 190b) O XU T 20 0 XXUI r I— Decree 
tn fivour of minor — Compromise of the decree with 
mi ior s mother — Cotnpromne neither certified to nor 
sancltoneJ by the Courl~PaymeJil made under com 
promise to be laleit into account under the decree 
A decree pass d on a mortgage provided for pay 
roent of rs C02 loO m annual instalments of 
Rs 00 e ich commmencing from the 16th April 
lOlC The dccrcv holder having died hia widow 
acting as natural guardian of her minor bod com 
promised the decretal debt foe Rs 350 the pay 
ment of which vras endorsed on the decree though 
not icrtified to the Court Nor did the Court 
sanction the compromise Later the widow and 
the Nazir of tho Court were appointed guardians 
of the property of tho minor Early in 1907 they 
applied to recover the amount of the first iiutal 
roent which had accrued duo Held that under 
a 71 the Executing Court notwithstanding 
O \M r 2 was entitled to take into account the 
payment made to tho widow though it waa not 
certified Held further that the judgment debtor 
was not entitled to take advantage of the compro 
raise but could take into account themoncr actually 
paid CnBOOAVtSL KaLIDAS V rSKASEAM 

Jvubhasitavkar I L R 45 Bom 1128 

I. ■ — S 72— Igrieu/tarist — Status at the 
<i»n« t»A«a Me cause of action an ts — Sons of original 
debtor not lo ezisfrnce at the dale of the cause of 
action ore yet wiIAia Me stol fe — Perso i mean 
iny of Tho defendants father passed a regis 
tered bond to tho plamtifi in 1900 the cause of 
BcUon under which accrued m 1901 In 1913 
the plaintiQ filed a suit to recover moneys due 
under the bond and tried to Inng hts chim m 
time bv reference to the pron ions of a 72 of 
the Dekkhan Agricultun ts Pehef Act (XVII of 
1879) The defendants contended that the section 
did not apply for at tho time tho cause of action 
•rose in I9U1 they were not only not agricnl 
tunsta but were not in existence at all The 
lower Court negatived the contention smd decreed 
the suit The defmdants haring appealed 
Ileld that the suit fell withm the ecopo of a 72 
of the Dekkhan Agncultnrists Hehef Act and 
that the plamtiS was entitled to tho extended 
limitation The word person ms _ of the 
Dekkhan Agrieultunsts Pelief Act {XVII cf 
1879) u equivalent to the word defendant 
which occurs m a 3 cl (u) of the Act Ptoeabfa 
t A-sxAn ArpAH (191.,) L L. R 40 Bom. 189 



( IS13 , 


DIGEST OP CASES 


( 1544 ) 


DELAY 

See UiiL r ti R 37 Calc 412 

Set D rorct I L R 47 Calc 1Q68 
Set Limitation Act (W or 1&T7) ss 
5 AM) ” 1 t R 34 Bom 589 

See Limitation Act (I\ op looS) «3 
5 AND 14 I L R 42 Bom 295 
St* Petition I t R 41 Bom 34 
See Peodvtc I L R 42 Calc 48 q 
See Sanction for Irosacution 

I L R 47 Calc 741 

See bTAI OF rNLCI,Th1N 

L li. R 48 Calc 796 


-- — cansed by closin? of Court- 
See Genarm CLAT:>>t^ ^CT (\ or 189<1 
^ I L R 35 Eom 35 

eQect ol — 

See Spzcino Pelifp Act (I op Igm 
«=s 15 AND 17 r L R 37 Mad 403 


esense ol— 

S»e iMftrwiON r L R 38 Bom 653 

— in filing appeal— 

?ee Limit WON Act (l\ or 1903) s 5 
I L R 41 Bom 15 
See AsraNOEU Lsttem Patent cl 15 
X L R 42 Bom 260 

— In la«»Untion o! claim 

See CiML pRQcEDunr Cone (Act \ III or 
18 j 9J 8 lo I. L R 34 Eo»r 676 


deuvery 

See Carrier? I L R 89 Calc 311 
See Sale of Goo^5 

I L R 40 Calc 523 

taking of— 

DiS lONESTLT FECEmso MOLEN FRO 

FJ-BTI I L R 40 Calc 990 

delivery of instrument 

See I ECISTRWON (rx «< I7 

25 C W N 885 


DELIVERY OF POSSESSION 

S« Bioiino I L. R 41 Calc 43 

resistance (0 — 

Set Po ?E «ioN I L R 47 Calc 907 


DELIVERY ORDER 

Set CvFRiEP? I L. R 41 CsJe 703 
Set \ esdopamjScb cendee 

I L R 38 Calc 127 

DEMANDS 

^ee Mahosiedan Law — Poe emption 

Z L R 37 All 522 


DE8IZSE 


•— ■■ ■ ■ - absence ol actual— 

See REotsriuncN or Documents 

L. H 46 I A 240 

DEMOUTION OF BUILDING 


AUIHOKIIHS POWERS OR 

See Lo<al Government powers op 
I L R 37 Calc 467 
See PROBWE 14 C W h 1068 

by Chaitmau— 

See Demolition or BiiLDjyo 

I D R 37 Calc 585 

' by CoUectOT- 


See Aci 3 ircscB\cr 


SeeREiENUJ Jlrindiction Act 
Bomb 4\ (\oF 187b) s 4(e) 6 AMD 0 
I L R 37 Bom 542 

“ by Trustee — 

See IprsTiE of a TEMrir 

L L R 44 Mad 646 
Distnct Magistrates powers ot— 
SeeCpiMiN^L Pbocfdvrc Code n jy 
I L R 36 AU 468 
”■ “ Oazir’s power of — 

Sre \ri^Fn5sExT I t R ^0 Calc 849 

DSLSI 

Pabar Canj— Whetlicr Custoni of 

rre emption prevails — 

Sfc CisrOM (IrE emption) 

I L R S Lab 83 
DELHI LAW ACT (XHl OF 1912) 

«£€ FoEPErrese 1 L R 42 Calc 730 


I L R 37 Calc 833 
— I — . . ^ Cflteutfa JIX«rie»;»il 
Act (Beig Act III 0 / 2$S9) ts IS 102 (1) (c) 
•>9t U9 — StfRf'ips hy Di'fNCf BinWinj Suneyw 
0 / oddilione h contemplated 6i(iW)nj — Deleyatioa 
©/ jwteer by Cl axrman-^Cegalift/ of earetton — 
Sahetton 0 } QentTol ComnuMee— Proceeding under 
« 4j>7»Iicotioa ttereitnder to Magisfnift 

0 iy/red frr* the Chaxrman by fAe Secretary to Iht 
CorpOToUoxi and the General Comtni«ee — drre 
pvtanty An addiCtoa to a contemplated build 
iDg saaettoned br a Distiict Building Surveyor 
to whom ibc power of stnction ba? been dele 
gated bj the Cbstrman under B 18 of the Calaitta 
Mumcipal Act 1899 la a duly authorized erection 
and tUe Banction of the General Committee under 
e 39) IS not necessary S 391 applies onlv to 
alt rations ot and additions to existing buiIdmgsT 
IVhcr* the General Commitlee approved of tUe 
suggestion of the Building ^ub Committee that 
certain additions to a buiMing were nnauthon *d 
and that an application should bo made to the 
Magistrate under s 4)9 of the Act and directed 
the Gbairman to inal.0 > wliereupon an applwa 
lion was made purporting to cotno from the 
Chairman but signed bi the cretary to the 
Corporation who waa bLo Secretary to the General 
Committee — lltld that the irregularity i{ am 
was curc^ bv s 102 (/) (c) of the Act Kissopr 
Lal Jacni i The Cobfobation of Calcutta 
(1910) I L B 37 Calc S8S 

DEMONSTRATIVE^ LEGACY 

See WitL 1 L R 43 Cal 201 



( 1M5 ) 


DIGEST or CASES 


( io46 ) 


DEMDRPAQE. 

S(t Tailway CoMrANT 

I L. R 42 All 655 

DENATURED SPIRIT 

5« Esu c I L. R 41 Calc 694 

DENIAL OF JUSnCE. 

(t Dl PYTE CO'CCEB’«INO La\D 

I L R 38 Calc 24 

DE hOVO TRIAL. 

S« Pemind I L. R 44 Calc 929 

DEPE.KDEVr RELATIVE REVOCATION 

doctrme o! — 

Sft Law — l\iii 

I L. R 39 Mad 107 

DEPORTATION 

S« L!eel 1 L, R 37 Calc 760 
DEPOSIT 

S« Or'^OAL Tenancy Act s ta3A 

15 C W N 760 
S t Co’fTPACT Act (I\ or 18 S) sb 39 
uo C4 <>J “3 "4 A-SD <3 

I L R 38 Mad 178 
Ste Patm Saw 1 t P 47 Calc 337 
- by CO tcaaat under t 310A Cml 

Frocedare Cede 1662— 

Ste Co^TBiBcnoN I L R 38 Calc 1 
■ " — by indgoeot detilor— 

See pATEtEtE DlSTBIBCTtOV 

1 L. R 40 Calc 619 

" Icrfeituieol — 

See Contract L L. R 33 AU 166 
I L R. 38 Mad 801 
I L R. 41 AIL 324 
24 0 W N 40 
5> e CONTCACT Act lfe7- 8 .. 

I L R 33 Mad, 375 

-■ In Court — 

See SIoBTOAOE 1 L. R 37 Calc 282 

ot earnest money loileituie ol — 

See Contract breach of 

I L R 38 Mad 801 

— of money — 

See Lhotatiov Act (IX or 1908) s 17 
I L R 37 Mad 17S 

order to make — 

See 1EES3 Aoi (I or 1910} s 3 

I L. R 37 Bom 555 

— — right to on insohency — 

See Civil Pbooedcee Code (Aot V or 
1009) 0 iXiNlII R. 5 

1 L R 39 Mad. 903 

I - - Confract ■lei (IX oj 

187'') ts 43 70 — Deposit by co tenant not made 
party t» Co sharer landlord's suit Jor share of renl 
to eel oeide (ale — Cinl Procedure Code ( let XIV 
of 18S2) s 3104 — Sale »el aeitfe — Liabilily of 
■other to tenants to conln^ule A ooeherer Und 


DEPOSIT— <o>U.I 

lord brought a suit for his share of the rent ngamat 
all except one ot sovcral co tenants and sold 
the holding in execution of tho decree obtained 
therein \ purchaser of tho interest of the 
remaining co tenant applied under e 3104 Ctvil 
Procedure Code and tlio sale nas set aside on his 
naVing tho rcqiiircd deposit Held Per Jenkivs 
C J that on the fuidiugs of fact of the lower 
Appellate Court that tho ptamtil! did not intend 
to make tho deposit gcatmtouslv and that the 
defendants enjojed tho beneSts thereof and the 
deposit having moreover been made lawfully 
in that It was done with the approval of the Court 
e "O of tho Contract Act applied That the 
pUmtiff was entitl'd to sue the defendants in 
coiilnhution but only m respe t of their share 
ol the decretal debt and not in respect of the 
penalty of o ptr cent on tho purchaso money 
payable under s 310 V CimI Iioeedurc Code 
I <r Do 3 J — That tho plaintiff was entitled to 
recover tho defendant s share of the decretal 
debt not under s <0 as being a co tenant he 
was himself LabL to tbo landlord for the whole 
debt hut under s 43 his obligation to pav re 
mainiog ootwith-tanding that the decree was 
passed against tho other co tenants only That 
tho sale not haxuJg been confirmed and tho sale 
proceeds withdrawn when tho deposit was made 
tho deCTec remained undi eliargodand waa onlv 
eatisfieil when the money deposited by plaintiff 
was withdrav-n ^Iouendsa OnosiUL v IIuitbav 
Marvaha (1010) 14 C W K 945 

1 ■ ■■ ■ - Husband depositing money m 

wife 8 name in his shop Interest ellouei 

oier the amojnt—Dej'O^ittt alloucd to vithdraw— 
Husband aelnouMjtng trust — Creation of trust 
— frcsls A<1 (// of 1^32) ss S and € — Tra < ftr of 
Property 4cl (/I of 1882) e> S and S4 D made 
a credit entry ol R‘'0 000 in his books in the 
name of his wife II carrying interest at 4j^ per 
cent Tho entry was made on the Ist November 
1891 as of the 30th November 1890 The amount 
of R20 000 was treated as belonging to if m the 
«artay<r (balance sheet) in the samadaslat book 
(a count book of deposits eto ) and in the vyaja 
eahi (interest account book) In November 
189.) II on the occasion of her gomg on piJgnm 
age withdrew some mouey from the account 
It died on tho Sad March 1901 On the 29th 
July 1901 D wrote a letter to his four daughters 
hyr H aayiag that the money above referred to 
was given by him to if as a gilt that the four 
daughters had equal right to take the money 
but that it was to be dmJed after his death 
In Tchruary 1003 D debitcel tho whole amount 
to IP* account and credited the same to the 
eons of 31 ono of the daughters of D nnd if 
This he coanriued by his will which he made 
shortly afterwards wherein he stated that the 
money waa alnavs Ins own and never belonged 
to his w ife II After D s death which took place 
in March of tho saoio year tho thre^ te^laln^ng 
daughtera of D and If sued to recover their share 
ot &e money ~IIelJ that the plaintiffs were 
entitled to recover their share m the arroust 
Held by CiiA.'fDAVABKAR J that the eircnms 
tanccs proved howed that D intend d a trust 
in favour of his wife E and that that trust was 
earned into eff t legally by him Held by 
nEATOV J wav no trust but that m 

thacircumst ,e D conferred on E 

nTiohttoth be did not actually 



( 1617 ) 


DIGEST OF CASES 


( 1648 ) 


DEPOSIT~-fo«'(?, 

iJTo her Qoner and H is naht he by liN own 
acts aad words made pirfcct by those means 
which Hero nppropriato to the purpose Hax 
Mahakore V BsOIavols (1011) 

I L E 25 Bom 403 
, ^ ~ Stakeholcler — T olid aastoHm^Ht Iw 

depositor <0 /.is creif.tor— \egl«cJ of iht crej* 
w to TtcoxtT—Crcdiior tlaroeahU wit/. lAe amoant 
Uhero money deported with a Blahcholder was 
vaiidh assigned bj tho iltpoaitor to lus cr^itor 
m satisiaction of his debt and the creditor bcinir 
able to recover the amount 'o -» signed oeLlecteS 
to do BO he was ehargeahl with tlio nmownt 
GaEPATRAO PsiantSHVA 11,111 y , -UAnAPAJA 
Madratrao Sirde (1010) 1 L R 35 Bom 1 

p ® :r“ Contract for purchase o! ho®— 

■£. ' erypayirtsnt 6t/a pvre/ioser to i f„doT i» vot »» Me 
nature o/adeposit ItabU to bejorjfilflijthepvntasfr 
tjiwafes flit ConiToet It u in unihcnt on the Court 
in each ca e to ascertain tho real intention of tho 
partieB from all the torms ot tl o Contract Nawa« 
IvnAJA IlABIBULLAn I AUilEM DeWaV 

24 tJ W N 4ft 

DEPOSIT IN COURT 

Se« Mortoacie 1 L R 37 Calc £82 
«ME 1 L R 48 Calc 811 
— '■ - — time for — 


DEPOSIT IN COURT— eojifd 
wponenta payments acta bond fde JHamoly 
Itttnxjiton 7 T F 2C9 distineui«hcd Iforrf anrf 
Co V traflit (1000) J Q r''C7S followed Cl 
(<J)r 4flo£ 0 \\I of the Civil Frocpcfure Code 
uoos not contemplate of ca es svbere the deposit 
was purely conditional on enquiry being held as 
to judgment debtor a rights and a withdrawal 
by tho attaching creditor of the money so condi 
tionaltv deposit^ without notice to the paml hee 
oven though made with the lease if the Court 
Ha grave abuse of judioal process It is true 
that O \LV I does not expre sly eontetnpfate 
of an enquiry as is enjoined by 0 rule 45 of the 

Rules of tho feupremo Court in England but the 
Court has inherent power to enquire ifAPrvATn 
Ciiow»iitn\ t Harapas Aciiskjva Chowdhwt 
(1016) I L R 43 Calc 289 


DEPOSIT OF TITLE-DEEDS 

See 7m r I L R 37 Caic 559 

DEPOSITION 

See IssOEVEnT I L R 46 Calc 996 
See Perjprx— Wit'tess 

I L R 42 Calc 24Q 
- corroboration of— 


iSee FxBABTr Deiree 

I L R 

■ Palm 


39 Kad 583 

fenaney ^ct III of 1S85) ‘»Vst 
(«)— Pidfti «<(7Ml/7lion (If// of /S/91 S 01 
of the DengAl Tcmney Act is applicable to a 
eufnidnr as it does not in any way aSect tho 
Reflation VllI of 1819 relating to nuiai tenures 
« A* » open to him to deposit tho munt rent m 
Court Bata Kbisiiva Rano t Javju Natu 
PAKPE (1914) 1 L R 41 c"c iS 

;; ; / udjment rfMlew— 

^ranaferee of t/itjjidgmtiH dellor—Bengal lenanty 
^cl {MU of i5S5) a 174— Sale sefhnc nsiiff p/ 
^ appheation und r b 174 of the Bengal Ttnancy 
Act Can bo made bj tho judgment debtor sIodo 
and by no Oth.r person liavjit kumar GhoA v 
Jogendra \olb Ray IG C L J ^iG referred to 
S^ENDBA Naeayab Sircu «, Lacumi Kobr 
I L R 43 Calc 100 


See rnoE^CEAcTlIorlB/S) ss 21 lo7 
I L R 34 Bom 599 
— reading over of~ 

See CoAJtoE I L R 48 (^J® W7 
— — takea In absence oI accused— 


“ ; J/oney paid vt,d r 

Wmpiduoa of Laio—nnnl of bond Mts—Adwn 
rewieru of mont>t-~Ciul Proredi re Cole (Act 
^ ^ ** — Altaehment of 

debt due to a stranger on the nllegatiOn ffat lie 
Sranxihete cred tor tcoj heimmidor of the jodg 
ment deblo^DeposU bj garnishee eondihonal on 
enjUirif— fFtlWratiflJ of the monej from Court hu 
t4e oKaeAiflp credifor teilAflul jioiice <o M garnsslee 
— CourU power of enquiry 'Where debt due to 
a stranger was attached on tho allepation that 
ho was henamidar of the judgment deV tor and 
tho attaching creditor withdrew the money by 
leave of tho Court without notice to the gamisbee 
U1 a Buit by the latter for tho re covety oi tho 
monoy deposited it being found that thero was 

ino rule that money paid under compulsion of a 
'Was irrecoverable can only bo pleaded 
here the partj who has got the benefit of hi« 


— under compulsion— 

See Same Embence ^ 

I L R 87 Calc 878 

■ - ■ Crminal Profeim 

Code e 3Sf>~-I>epc»ttoH of uitne m to 6e read 
out to then m presence of accused The disregard 
at trials m ih« mofussil of the provision of b 3C0 
of tho Oiminal Procedure Code wbicli requires 
that depoaiticm of a witness shoull be read over 
to him in the presence of the Accused or ms 
pleader condemned Jyotisk ChasI)^ 

HERJEE V Emperor (1009) I L R 36 965 

14 C W ff od 
- U ifnws reading oter 


Ai# dejtoN/iav »» Court— ddiaisivbihfy of tame 
on evbsejneni trial for perjury — MisdirtcUon^ 
Material endear recorded »» anficipafiou of fee 
examiiryfion of n uilnesj not ultimatefy caUJ— 
Direction to Jury to exclude such cwience—rtMer 
of Hijh Coart tn mbiUM its own finding }of 
veritci of Jiry— Civil Proved ire Code (jff 
oflStfS) O r 5 — £n<fence 

as SO W — f'ntrinal Procedure Code (Act f o/ 
189S) s 4^3 Tho pcrsual of Jus deposition by 
a witness is • s ibstantial compb&nce with r 6 
O Win ot tho Civil Procedure Code and suefi 
deposition when duly signed by the Judge is 
adnussible under e 80 of the Evidence Act without 
proof on a eubwquent trial of the deponent for 
mvine false evidence Elahi Bal S Aa« v 
JmJSor I L S SS C,k S’S “'"J'' •” 
Empress t Slayadeb Oossani I ^ n » 

7G2 Jfoilendrt* \aMJI/»s»frv Fmptror 12 C W A 



( IMO ) 


DIGEST OF CASES 


( I6o0 ) 


DEPOSmOV-^OTM 

fii r<il)nt C/arJro Lafa x rtnptnr 1 L P 

Coif ''X JwU4} C}'i lira ilultrjft x 
/nj<rtr / i. T uC Coir OSS and Fmptnr t 
J(-ft lira ^o^A i l( t I L P 4 Coif ♦W dis 
tionJi hot oifi nallnti ( ItHy X Ltnjttror 

I L P iled .>0< A ’»■» V / mffror I L I 
St Votf HI anl Mtnrgo x I artoh [IJtS Mod 

II \ "a rtlcm-d to The Mv-ntial teqaire 

i"ent of a Pfl arc that ihp vritnc»« ould l«s di>l> 
avem and exarnmed and il at bia deposition ahoul I 
Icai-ncsllt the J'ldcc \ fcMificatc at the end 
of th** dcfo ition that iV waa nad o\tr to or by 
the witfic i net requiri 1 Lt r o O \MI1 
and it« cKi ion doca not adeet the admia ibilttv 
ct tl p deposition under a 80 ol the Eridence 
Act cn the prc*uinp1(on oriiinp thertunder 
^\T'erc certain material etidenre vaa admilted 
at the trial in anticipation of the examination 
o! a witne a rrho araa not however called and 
tl e Judpe directed the jurv to jut it out ol tbeir 
minds — litl] tlat euch evidence might havo 
had con ideral le influence on their mmda and 
that Its adtni ion sraa a tniedirection notwith 
ftandinp the Jud'>ca direction to exclude it from 
cen idcration Ptt x ^er^on [I9I0\ 2 h P 
uW referred to It « alwaca dangerous to giro 
in advance evidence tie aOmissibut) of irlich 
depends on vhat other witne «es mat ea> when 
and if exatriined and the Court should bo very 
cautious in allowing such cMdcncc to be given 
r peciallt m pirv trials Lndrr a 16 of the 
Evidence Act if in the opinion of the Appellate 
Court there is ruflicient loesl evidence to justify 
the decjsjori tie improitr adini ion of other 
eridence is bot in lUelf a ground for interference 
But m jurv trials the AppclUto Court ought not 
to substitute its osm verdict on tho legal evidence 
for that cl the jury Uajadar hhan x Qaetn 
Fmytu I L R 21 Calc &adku hhotkh x 
Ernpruf t C K S76 followed la auch 
cases the Court should not confirm tho conviction 
on the legal evidence as siiflicicnt unless satisfied 
thst the verdict would hare been the same il 
no evidence had been wrongly admitted and 
this princi] Ic appbes as well to ca cs of improper 
admission of end nco as to cases of rnisdirection 
Conviction and sentence set aside but no retrial 
ordered in the circum tances Rautsit Crswdka 
Das t Emfcbor (1019) 1 L R 46 Cate 895 

- „ yfdmiss btht j o/ d«/io*i 

fion tef «n not lake i in o eorilahee tiill hw on «i b 
((qiitnt Ir ol for obetmerl of forgtrj and of v$rT-~. 
Depos I on 4 gnul ty J dgt ond vilatfi — ^€> 
cross crom nl on an tl t joii t nt lie Inal — Pretamp 
Ion of comjli<ine« wi/fi lie fiic— Cnil Froeedure 
Code{A't I of IJOS) — O XI III rr S G — Etirfcnce 
Atl U of 1S72) ss SO 01 Tl o provisions of 

0 ni rr G and C of the Civil Froeedure Code 
(Act ( of lOOS) are directory and non com 
plianco therewith docs not render tho deposition 
inadciisi‘ib!e on a subsequent trial of the deponent 
eitler for givin" fal e evid nee or for sbclment 
of foTgerv end of dishonest user of a bond proved 
bv him m the course of a end suit Etnprett v 
Moyodtb Cossumi I L R G Cole 7$“* AamofcAi 
ro(/oii C/i/ly X lujtroT I L P ’’S Mad SOS 
and LmjtT r x Jcgevdra AotA Gho4e I L R 

Cole ^iO commented on Pogra v £w»7>cror 

1 L R ut Mod HI approved H a dcjoution 
las not Icon read over to tie witne s m tho 
pre cncc of the pre idmp Judge it does not provo 


DEPOSITION— confd 

Itself under s 80 of the Ividence Act but it 
may atil! be prosed m some other way eg by 
the Judge who recorded it or by the admission 
of the deponent S 91 of tho Evidence Act 
even if it covers deposition merely excludes oral 
evidence of its content but does not mahe the 
document insdmi »ible in evidence nor does 
It deal With the question of its mode of proof 
otl erwi o here the deposition bore the signa 
tures of the pre iding Judge and of tho deponent 
in hia own vernacular and tht Judge and a pleader 
lor the defendant on who e behalf the appellant 
had deposed were examined at the Scksioes trial 
but not cro s examined by the latter to show that 
the deposition had not been read over to him in 
tho I cTsence of the presiding officer and there was 
nothing to tho contrary on record of the Sessions 
Inal /fefd that the inference was that the deposi 
lion had been so read over to tho deponent Per 
BcAniritorT J A Court is not precluded from 
asrtrtaining from tho document itself what is in it 
merely becau e the contents may not in fact be 
correct Failure to ensure the accuracy of the 
record mat create doubt as to the correctne s 
of Its contents but does not afiect its admissi 
bihiy when it is ofherwi a proved Eutii Basse 
Kazt t luMBOR (lOlS) I li R 45 Calc SS5 


DEPUTY COLLECTOR 

See COLLECTCB 

— procedure ly under the Reat 
Recovery Act — 

See JcBisDiCTiON or Hion Coubt 

2 L R 38 Calc 83S 

DEPUTY COMMISSIONER 
Sre Fatm Lsasb 

I L R 42 Calc 1029 

— order ol — i 

See Ifion Count Jebisdictiow or 

I L R 40 Calc 618 


DEPUTY MAGISTRATE 

See PuKiTivE PoniCE 

I L R 40 Calc 452 

— in charge ol the district — 

See Maoistbaze JCRisnicnov or 

I L. R 89 Calc 1041 

DERAILMENT OF TRAIN 

£ce ^K•LIOEKcE I L R 48 Calc 757 


DESAl IN BELGAUM DISTRICT 

See Limitation Act (IX or 1908) 6 ch 
1 Art is-* I L R 43 Bom. S-fi 

DESAIGmi ALLOWANCE. 

— Sural Bistrtel In 

the District of hurat Desaigin allowance la aben 
able Bat Jadat v \arSil<il (1900) L L. B 26 
Bom 4 0 referred to Enc gii.iinn x DcLLa 
subhai L L. R. 45 Bom. 948 
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DESCRITHON OF FROFERTT 

Stt Sale iv EwcrTiov or Dscrbb 

1 t R 41 Calc &80 

DESERTION 

Stt Divorce I L R 44 Calc 1081 
t L B 47 Calc 1068 

DESHGAT ms 

Stt FoRrECTCRB I L, R 30 Boia 530 
DESHGAT VATAN 

See Grant I L B 39 Bom 68 
Ste Gkant op Lavd 

1 D B 43 Bom 37 

EESHUBKHZ VATAS 

See Hereditary OrncES 4ct (Boa 
Act 111 OT iai41 sa 11 lU 

I li R 37 Bom 37 
DESHPAKDE KBIiKARIfl VATAN 

See Tensions Act (Will or 1871) s 4 
7 I R S7 Bom 91 

DESHPANDEGIRI CASH ALLOWANCE 

Jie LuirtATioN Act {I\ o» 100$) s 7 
I L. R 42 Bom 277 

DESIGN 


DESIGN-eonW 

by that aectioo HeW also that tha Coutt had 
no powLf to revise the Controller a deci ion undf-r 
a 61 field aUo that this application >bith 
Ras tnado under a 45 of the Speemo Pehef Act 
rvas not barred by a 64 of the Fatenta and Designs 
Act Held also that the application of the 
abape of the Novelty band to a -watch to be 
»ora on the wist was for a purpose ao different 
(irom and for a nse so dissimilar to the parpose 
of the bracelet that the design in question might 
bo said to bfl originni Fer SaRdctson C J 
Tlie ahape and configuration of the metal band 
taken by itself cannot lie said to be new or onginal 
Per IVoonaopPt J V wnst band used to carry 
an ornament auch as that produced by hleasrs 
Cooke and Kelvej and a irrist band to carry a 
watch do not appear to mo to be so analogous 
at to depnre the applicant of his claim to novelty 
Further the band is ongina) and differs from the 
other band produced bv its circular sha^ 
according to which it passes at the bacli: of the 
watch and as a consequence of that produces 
a itattening Oasimeter v The Controller 
or Patents and Designs (1017) 

I L B 45 Calc BOS 


DESTINATION 

Tf APiNO WIT J ins Esesiy 

I L R 42 Calc 100* 


IPfijj iMfch biiml— 

RegijJraJion— 4ni>(iM/joe by a^i nft purtv lo 
txp nye— Cane Hjfios o/ rtgDlruiion by r<wirfJAf— 
J risdichoi r>f ConfroBer— \ei« end original deugn 
—Sftpe nrd eoifiguratton — OrncmeiMtioa and 
(filify— •AnnlojiJus dtjiyss — Different pMrpows and 
djM milar — llodon (o Ihr iligh Coirt by ttgts 
feref proprietor — Other pttijie otS adentatt Uqil 
remedy oiaihible— 5peci;fc Ne/i^ -let f/ of }S77) 
t 4‘)—PaftnU and Dtsignt Act (/I o/ ISU) es C2 
6i 67 Q registered a desisn for a wnst wateb 
band which be called the 'Novelty bsnd Sub 
sequently tlessrs Q 41 Co copied the design and 
on threat of legal proceedings by G appliM to 
the Controller of Patents aud Designs under e C3 
of tlio Patents and De igns Act for an onler to 
remove the design from the re"i ter This the 
Controller did after having issued notice on G 
and having heard both parties G then id an 
application entitled ^ the mstfev of s 
45 of the Spectho Belief Act and in the matter 
of the Indian Patents and Designs Act 191) 
mo\cd the High Court for an order that the Con 
trol’er had no junsdictien to remove the regi tra 
tion of the design and that he abooM be re 
quired to restore the design to the legi ter on the 
sroand that the design was new and ongnial 
The Court dealt with the matter under s 04 of 
the Indian Patents and Designs Act and discharged 
the Rule hlessn B & Co contending that the 
design in qitesttoa had been anticipated by a 
bracelet produced by Messrs O A A On appes) 
by the petitioner BeJd that the Controller 
had no jurisdiction to cancel the registration 
and under the Act the proper and ordinary 
wav of erpangifig the registration of a design 
was to apply to this Court under s <"4 of tho 
Patents and Designs Act Ileld nl o that s C2 
of the Patents and Designs Act was limited to 
apihcations by the registered propnctvr or 
some person in whom his interest was vested 
aod the action c>l the ControUer was not yistified 


DEETRUCTION OF IMAGE 

Str IMVCS I L R 41 Calc 87 

DETECTIVE 

Stt AecowrticB I L R 88 CalC 68 

■ ptlvllegi. hi— 

^SetCiAROE I L R 42 Calc 957 

DETENTION IN CBST0D< 

St* PoiicE OfpiceR ^ 

J L R 46 Calc 531 

DEVOLDTION of INTEREST 

See LiinTATWt I L K 43 I A 113 

DEOB RAJAH OF 

Vee^vNAD I L R 36 Bom 639 

DEVASTilNAM COMMITTFB MEMBER 
Ser Hindd Law -Debt? ^ 

2 L. E 37 Mad 458 

DEVOLUTION SCHEME OF 

5.. ‘‘"-/-“•"“fc,,, M3 

diSereoos ol opinion — 

5.. 1 ITOIO-. I L K « Cale MS 


>HOLI TENURE. 

Sec 

ilfiWARS 


3„ r,„o ,|l MS 


- appemtment of— 


to D.,™r ^ 
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DlOWAES-fo-i/i 

po ition ol — 

Set LiMitORD A^P Tenant 

I L. R S9 Calc CdS 


DlOWARl TE’OmE, 

“'(r LlNpLORD ANP TbNAM 

I L. R 39 Calc 698 

D jif'iri of CM 

E’ imi »R d itriet DinLura — ippotnlments nade 
■bj Cyrernmett — irA<fA«r rtnj rtUef Ihmto totld 
be 5 r<n by t>« tinJ Co rij— D<flomforv deeret 
t of VThcn? thp Vt-i tratc of Bankarft 
«»o iioned the pUintifT# «ppomtni«nt u Dirwat 
in ircc ion to fits dfceased father the last holder 
but the Coinmis toner cancelled it on r misreading 
«{ the law as to his title and on appeal to the 
Gorcmment the pUiQtid vraa direetM to go to 
the Gril Court for relief lltlJ that the Digwara 
cf Ohat Bhsrra m Banbura were the holders of 
an 0*1150 remunerate*! bT the cnjormenl of land 
«nd the history of the office established a general 
usa-'c on the d atb of a Digwar holding oflieo 
to appoint his heir in his place as the stieeessor 
to bis oQjco That hero the usage of tho beir 
taUng his ptcdeec sor < place could fyj traced 
ba h to the sorenteenth century and so long 
a u age could not bo disregarded as an exponent 
of the Digwan n^ht On the contrary tho force 
of law could safely bo ascribed to it sabjecl to 
the qualiSeatioa that the heir a cliisi and tenure 
cf o'lice was dependent on tho approral of tho 
Corernraent That the Ciril Court could do no 
more than expre s its conclusion that the plain 
tiQ sres the heir of ono of tho lost looumbenU 
end hu elkim to succeed svos subject to the 
approval of the Co>cnimeot and that the ground 
on whiefi the Commissioner cancelled tho 5Iagis 
trate a sanction was erroneous in Uw Jogenjra 
NofA Stngh v halichiran Poy 9 0 IT N dCJ 
dis mguisned That m view of all the orcums 
taiic'S of the ease a declaratory decree could ^ 
msdo deCning the plaintiff's position though it 
may be that it was not really necessary for haring 
Tczard to the Coremroent s reply rofernne tho 

K hintiS to the Civil Court it would probably 
i prepared to giro or withhold its approval in 
occordatico with the mow expressed by the C»vi\ 
Court seeing that it invitM recourse thereto 
Tuat in doing this it was necessary for the 
High Court out of a wreckage of procedure to 
construct the material for a just decision aa 
<tbo plaint was not happily drafted Coelerell v 
Dicleni 2 Moo I 1 j53 Dirgi Praictd Surela 
•v BhaQ'tn Lai I L H 31 Cale 614 I L R 31 
J 4 f2’ Oopi toraia Khanm v Battfidhar 

I L It 27 ill 3’5 L R 3. I I l'>3 referred 
to llESIENPBi 'JaTII Roy V UpESDBi 'SABArr 
Pov A>D &ECBETAET 0» SxilE TOR INDIA (I9Iv) 

I L R 43 Calc 743 

DILUTION OF SPIRIT 

Set Excise I L. R 41 Calc. 694 

DILUVION 

5«e L-tNDLORD AiP Tenant 

1 L R 41 Calc 083 
See LniTTATiON 1 L. R 44 Calc. 858 
■ , Ut/oTjiMbon in attii 

—~Land tetthd ictth ratyal oubmergenee of /offoieed 
t-y non payment of uni — ibandonment — Icercfioa 


DILUVION— confrf 

Tho llaintiff sued to recover possession of newly 
fomed ehof lands as accretion to bis rairatijote 
ITie defence was that the land was reformation 
ta stfx of land held by the Defendant lu a Govern 
meal Ivh&a Mahal and which had been submerged 
in the river It appeared that the lands dihi 
viatcd in the aamo year that the Defendant 
obtained a lease of tho land and remained under 
water for thirty years during which period no 
lent for it was paid by the IlaintiS and since 
re appenranco tho land was m the possession of 
the Defendant without anv objection on the 
part of Government Held — That the land being 
reformation ta »ttu could not bo claiiued by the 
Plaintiff as accretion to his estate The only 
person entitled to object to the Defendants 
possession was the Government tho owner of the 
Khas Mahal The land could not bo held to be 
accretion to the Plaintiff s estate merely because 
the Defendant s rights under the lease might 
have been extinguished Aminasdi ufias 
Auirapdi t Tarini Cwaran Mondal 

24 C W N 211 

A5o/fmenl of rent on 

ground cf —‘Rent <tii{/or —ibalement on ground 
©/ dilutien— Shi/ting of onus o/ proo/ on luncnerd 
to prott amovni recoverable on proof by U lanl of 
fact of dtluxton— Finding as to length of unit 0/ 
neaturement if can le assailed »» second aoptal 
Where there is no evprets agreement to the con 
trary os boor as the (act of uilavion is establi bed 
by the tenant m a luit for rent be >a entitled to 
abatement and the burden is Bhiftad to the land 
lord to prove the reduced amount of rent justly 
recoverable by him which can bo done only by 
proof of the extent of the dilunon The finding 
of tho lower Court on evidence as to the length 
of the unit of measurement cannot bo aa ailed la 
second appeal KxiSTA Das Law i Aspct 
Kardi 25 C W N 325 


DIRECTION 

Bee Third Party 


I L R 34 Bom 423 


— to Bdministrator (Higa Court can 
give) — 

See Spcoession Act \ or ISCa ss 264 
AND 239 

I L R 44 Bom. 6S2 


DIRECTOR 


Set CosiTANiEs Act (IV of 168"’) ss 137 
AHD 141 I L R 40 Mad 708 
See (JouFAsres Act (V 11 or 1913} 38 

I L. R 42 Bom 78 

— liability of— 


See Company 

1 L. R 45 Calc 486 490 

o! a Bank — 

See Pbesioenct Ban-rs Act 

ss 3*- 3 I L. R 39 Kad. 101 

of a Company — 

See COMPANY I L. R 42 Bom. 264 
— personal Interest of — 

See Company 1 L. R 33 Mad. 991 

powers o! — 

See 1 


!•. R 36 All 412 
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DIVORCE— con/rf 

Ilatban^a ptbhon — 

Forejjfn iJonijcile — Dnorct /let (H 0 / /S69)— 
TiTTxtOTial jurisdiclion The husband who was 
an Itahan subject with an Italian dooiicile laati 
tuted proceedings for divorce on the ground of 
hi3 Wife 8 adultery The maniago had been 
solemnued m India and the parties were reatdmg 
in British India Iltld that under the provisions 
of the Indian Divorce Act the Court was hottnd 
to grant a divorce on proof of adultery although 
the divorce would hare no effect outside India 
£ed/<JWT»ef V LeJ/esurier (IS55] A C 617 and 
S7init> V GeuIJ L Ji 3 E ai'd / App 55 referred 
to GroBDiAO I Gjobda>o (1912> 

1 L R 40 Calc 219 

.. - - — Suaban^t petition — 

Seciirdy/or tci/ea co«/a — Prnceice In a husbands 
petition for dissolution of inamage where both 
parties are subject to s 4 of the Indian ^cecs 
Sion Act CN. of 136 j) and the wife has no means 
of her own the Court has a discretion to order 
the petitioner to fumiah securitv for the respoa 
dents costs Proby v Proby I E B B Calc 
357 }oung v lounff I I R 33 Cate $I6n 
Thomaj v T/iomaa I £ R 2i Calc 913 TAotntoit 

V Thornton I L P 14 Calc 560 jra(U»y t 
I fadnig (I9i0) April 23 (unreported) Jahant 

V JoSons dC If \ Hi and J/ayAeicr J/oyAew 
I L P 39 Bom 293 considered BATEiUS e 
BA'IE«X^ AM) NicxciU (1814) 

I L R 41 Calc 963 
. ■ - - Fvtcfenee Act (/ 0 / 

JS72) la CO 112 IIS and I?d— Aon aecett 
een^Unep of parUta to tcstifi/ lo^Ltgiiimaep of 
ehilel— iJaiperj opinion on Uguimccy reltiancp of 
IVben in a mt for divorce the petitioner (hatiana) 
did sot mahe any person a co respondent but 
•imply averred that his wile was generally leading 
an immoral life a judge would be wrong u adding 
a person as co respondent suo motu without 
calling on the petitioner to amend the petition 
b} making the necessary allegations agamet bim 
In the absence of tbe adoption of such a course 
the proper order to xoslie is to stnko out tbe 
CO respondent s name from the proceedutga 
■Whatever might be the English common law 
on the subject under cs 118 and 12d of the Indian 
Evidence Act both the parties to proceediaga 
lor divorce are competent to give evidence as to 
non access and illegitimacy of the child £fttd 
on the evidence in the case that a child bom 11 
months after the cessation of marital mtercourae 
was illegitimate and that the petitioner was 
entitled to a divorce Rotarto v Jnglea I L R 
IS Bom 468 referred to Under s 60 of tbe 
Evidence Act a Court can consider and act upon 
the Opinions of experts contained m treatises aa 
regards the question whether a particular child 
could or could not have been begotten just before 
the period of non access JoD^ Howe i Ctun 
LorrE Howe (1913) I L R 88 Zttad. 4S6 

— ■ — Qg respondent abitnee 

of—Zeaie of Judge for ditpensing vntK co retpoa 
dent jrben to be obtained— Jurtsdiclton of Court 
i» case 0 / tcanC of such leaie—Jlalrmomal Causes 
Acta/UJ’(<'9aiJ2/ I ict c SS} s SS—Biroree 
Couri Pules {Engl h) 4 5 and 6— -Indian Diioree 
Acl (Jt 0 / JSC3) 4$ 7 J1 tl here the hnsband 
was petitioner for divorce but could not name 


DIVORCE— confi 

the alleged co respondents (the Master baring 
i-ssued citation) and at the heanng applied for 
leave to dispense with the co respondents Beld 
that iJiB direction for such leave must be by 
application to the Judge on motion founded on 
affidavit before the fearing of the petition lleM 
further that the Court had no jurisdiction to 
cDtcrtatn the petition where such leave bad not 
been obtained Coi t Cor (1910} 

1 D B II Calc 625 

■ ' Feiilion for dttorce by 

wife — //iisbnnd and tcife not living together but 
separately from each other at the dale of the peUtto'i — 
Ihyh Co^Hs jurisdiction to hear the petition — 
Tndtan Diiorce Act {I\ of 1S60) e 8 (1)— Practice 
of Bombay High GoMrl— Under the Indian Divorce 
Act the High Court has juruibctioo to heat a 
petition if both parties are resident withm its jurs 
diction at time of presentation notwithstanding 
Ihoi were bring eeparatelj Durand v Durand 
1870 14 W R 416 referred to jneicr v Warier 
IS92 P J IS3 not followed Boboavba c 
Boeqasiu (1020) I 1 R 44 Beta 924 

Petition by tatfe — Hus 

bandanduife not hamug pcr-mnntrt r «idence Latl 
resKfrd togethtT »» Bombay— .Juri dtelion— Indian 
Divorce Act (11 of IS69) ♦ 3 (l}-^Pracitee In 
a petition tor divorce by wife the Court found (1) 
that th^ husband and wife bad no pemanent 
residence they hanng hred at eoveral places since 
their namage (2) that they last lived together at 
an Hotel m Bomber for a greater portion of a 
month the husband being then on leave from 
war ecrvicQ in Mesopotamia and (3) that both the 
parties were within tbe junsdictioa when tba 
petition w*8 filed and acjred on tbe respondent 
Jdeld that there was a sofiicient le^on within 
the meaning of the Indisn Divorce Act 1869 
to give the Court junsdiction to entertain the 
petition Bright v J^ripht [1909) 26 Cate 964 
followed. Floicert v Plm-trs (lOfO) 3S All ,03 
and Wadia r Wadia (79/-) 3S Bom l‘>5 dis 
tuiguiehed 31psror e Afmrrrr (1920) 

D Zi B 45 Bom 547 

- Iliitbani and wife 

— Petition by husband — Adultery— Condonation — 
Cedlusion— Conduct conducing to (nfuf/ery— Dewf- 
(ton — Ditarce ict (31 of 1S69) ea 12 13 li 

CondonatiOD is a conclusion of fact not of law 
and means the complete forgiveness and blotfiag 
out of a conjugal offence followed by cohabits 
t»on the whole being done with full knowledge 
of all tbe eircumstancea of the particular olicnee 
forgiven The forgiveness which is to take away ^ 
the husbands tiRht to a divorce must not fair 
abort of reconciliation and this must be shown 
by a ro-instatement of the wife m her fomcr 
position which renders proof of conjugal cohabita 
tion with restitution of conjugal rights necessary 
C^uuoQ 18 held to exist where the initiation or 
tbe ntoceedmg for dissolution of marnago is pro 
cured and its coadaeX (especially if abstention 
from defence be a term) provided for by agree 
ment or bargam between the spouses or their 
agents aJtbough it does not appear that any 
BpeciGo fact has b«a falsely dealt with or 
held Tim mere fact that the husband refused 
Buntal intercourse to the wifo by itself w »«>» 

•a^ wilful neglect or misconduct as condWM 
to the odolteri nor can the fact that the 
went their own way m tho sense that they naa 
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tbpif own fncoda and interests be said to l« 
conduct conducing to adultcrr even when coapled 
With the abstinence bv the lusland from marital 
intcrcour«e The fact that the husband had 
at tamed from mantal intercourse without rca cm 
alle can e and that the parties went theit own 
wa\ in the een c that they had their own fnenda 
and interests would not ju tify a finding of dc er 
lion on the part of the petitioner Ste Cdoix 
c Sir Ceoh (inr) I L R 44 Calc 1C91 

— - — Sml ojatn t tetje 

— n«/e fenird jui7/y of eduUtry — Decree msi on 
Ivtla^d'a petition— Appeal — TI«/ea eoate appfico 

t or for — Xia6if /y of )ivib6nd-~Proetite and fro 
ttdtrt IVhero the wjfo has been herself found 
guiltr of adultery by the Court of first mstanco 
and then actirely brings the matter before tbo 
Court on appeal the husband cannot be justly 
called npon by her as a matter of rght to provide 
for her co^ts Fobtrl on t PobtrUon 6 P D 
119 Oluoif T Oticay ]3 P D 141 Holt v Iloit 
SS L J (P and 21 ) 1’’ referred to Ptr 
MooECnsEE J It IS plain however that the 
doctnne in question is as encroachment npon 
the ordinary rule that costs follow the event 
and spcalosg for mTSelf I am of opioioo that 
every attempt to extend its operation ihould 
be cautiously scrutmised Ste Cnotx v Ste 
Cboxx ( 1016) I L R 44 Calc 35 

— , — I I ^ Xduflery— CondoRo 

fiOR — PutrUo'n—Vr’Tiaionalh dtlatj — Indtan 

Drorct ia [17 of JSCS) *» 12 13 and 14 Con 
donation of past matrimonial offences is tmpbedly 
conditioned upon the future good behavioar of 
the ofiendisg apouse eo that if after condonation 
the offences are repeated the right to make the 
condoned offences a ground for divorce revives 
To constitute a tenval oi condoned offences the 
offending epouse need cot be guilty of offences 
of the came character as those condoned Ptacock 
T Peaeocl 1 &v and Tr 1S3 Ktafa v htati 
I Sk ond Tr Su4 ElUa v Eliia 4 Sto and Tr 
JSi “tie Croi* T fils Cron I L P 4i Calc 
1091 Mmdkamx 17^6100132 L J P 21 and A 
SO 9 Jurist A 6 82 l/iompaon v Ihomfsott 

1 L R ^9 Cale ^9S Price v Price [1911] P 
201 Mo$i T Jlfos* (JOJO P US floUrta t 
Soiirla 117 L T 157 filaiid/ord v Plamffbnf 
S P D 19 referred to Although poverty >s 
almost always a sufifcient escu e for delay it is 
not to be supposed that there is no lapse of lime 
where a line may be drawn Zlorlirntry Uorlimtr 

2 Uaq Con 310 Coode w Coodt 1 Cvrt 7SS 

Sforl T Sforl L R 3 P and D 193 ffamaon t 
llamaon 3Sw andTr o62 Nxcholony 'Steldtaon 
h P 3 P and D S3 Maaon r 2Ia on 7 P and 
D 23j S P and D 21 Eduarda y Edtrarda 
17 T I E 3S Peara v Peara 107 L T 50^ 
Uighes y Hughea 22 T L P 62 Cofptnger t 
(7i>ppi«i?«r 34 T L E S88 and Milter r 2JilUr 
12 C It A 1009 referred to lIouEvo v SSobevo 
( 1920) I E R 47 Calc 1068 

it ullilj of niamaje — 

lnipo'eney~Sgp1ii!ts~~Fraud — Indian Ditp c« 

Act (/I of }SGJ) as IS i" On a hu lands 
petition for a declaration of nuUi*j of niamsgo 
on the grounds o (i) inipotency of the te pondent 
at the lime of the marriage duo to syphilis snd 
(ti) the petitioner s coBfeui to the mnrnage bcine 
obtainca by fraud Held tliat pcrtcanenl-rnd 
incurable inipotencj eaisting at such tine end of 


DIVORCE— con/d 

such nature as to render complete and natural 
sexnal intercourae between the parties j ractically 
impo sibJe was a good ground for annulrcent of 
marriage Impotcncy Las been taken to mean 
phyaicnl and incurable mcapacify from ecteiirg 
into the marriage that is tncapacilj to eon um 
mate the marriage 4//en v Eater 41 Am 
Pep 444 A B r C B SF C03 4 Scot J P 
4ilEgd€rv Pgder 44 Am St Eep S33 referied 
to BlBEni PA RfilAB EISWAS t IfElILAIA 

Buwa- (1920) 1 L R 48 Calc 283 

- - — — Pe marriage rahdily 

of~Iodian Divorce Act (IT of 1S69] sa 7 57 — 
Altmony A successful petitioner in a suit for 
dissolution of marriage entered into a second 
mamage withm sis months from the decree for 
dissolution of mamage becoming absolute Beld 
that the second macnage was null and void 
ITflrer v ITorer L E 16 P D 16^ referred to 
Held also thatthereputedwifewasnotentifled to 
any permanent alimony Tcbker t Tpeme 
( 1021) I L R 48 Calc 6S6 

25 C W K 710 

DIVORCE ACT (IV OF 1869) 

Ste Ditobce I L R 40 Calc 215 
gs 2 4 7 45 — High CourU 4ct 24 
and 25 Ftcf e lOi s S— Amended Letitn Patent 
of the Bomhay High Conrt el 35 — EesMution of 
conjugal di.nscltc<)Oii of the Bombay High 

Court to entertain e euit for the fMtitvtion of eon 
jugal rights at ojoinit (c) a non Chnatian rapon 
dent and (5) a reapondent not reaidmo uitKin tXs 
Preaidenty — P inctplM and EuUs of Engh h Court 
for Ditorce and JuatrimonKit Caiisee acted on tn 
India — Eefutal of Court to g'ont relief by reslitu 
tton of conjugal nghta u^en the reaponient ti absent 
from the jvrtsdiclion vhen (he ruit ta in titjle 
and tematns abient — Cuif Procedure Code (4cf 
r of 1908 t 20 (correapondinff to Act X2l of 
1882 a 17) oppUcabihty of to matTmomal suits^ 
PesKfencr u.hat amounts o m order to yiie the 
Bombay Hijh Court junadiclton toprorource a 
decree for the reatitution of conjugal rights — Co ts of 
vnsucceji^ut petilioa by wife rights of the petitorer a 
solicilora oxer monies deposited irt Court by the res 
pondent as eeeurityfor the petitioner a costs and oier 
monies deposited by a respondert appellant os 
aecvTxtv for the costs ^ the appeal The respondent 
a Parsi marred the petitioner a Christian m 
London Eubeequently the parties Lved together 
for some time in London and then came out to 
Bombay where they also lived together for ome 
time Afterwards the parties returned to England 
but apparently owing to differences which had 
arisen between them immediately on their amral 
ID London at T ictoria Pailway Station the 
Teapondent deserted the petitioner and never 
thereafter lived together egam the respondent 
bavmg made up his mind about that time that 
be coi^d not livo with the petitioner The lespon 
dent remained in England but the petitioner 
returned to Bombay with the intention of taking 
legal proceedings agamst the respondent there 
and did sue the respondent in the Bomfcav High 
Coart tlauBing rtstitution of her conjugal n^hts » 
Held that under s 9 of the Hi^b Court’s Act and 
cL 35 of the Amended Letters Patent of the 
Pombav High Court the jurisdiction exercised by 
the Bigh Court in matnmonia] matters previous 
to the coming into force of the ludiau Bivorto 
3o 
N 
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DIVORCE ACT (IV OF 1869)— con/i 

^ — 5 8 — eonfd 


Act had been confined to matters between British 
subjects professing the Christian religion Bttd 
further that as regards the jurisdiction confirmed 
to the Bombay High Court by s 4 ol the Indian 
Divorce Act (which included jurisdiction to enter 
tain silts lor the restitution o! conjugal nghts) 
the powers of the Bombay High Court were still 
limited to Christian subjects within the Presi 
dcncy so that tho High Court had no jurisdiction 
to grant a decree of restitution either against a 
Parsi respondent or against any respondent not 
within tho Presidency Iltld further that 
following the principles on which the Courts for 
Divorce and Hlatrimomal Causes in England haro 
acted and given rebel which principles are made 
applicable in India under s 7 of tho Indian Divorce 
Act the Bombay High Court could not giro relief 
bj wav of restitution of conjugal rights if tho 
respondent named in the petition woro absent 
from the jurisdiction at the time the suit was 
instituted and remained absent although residence 
at the date of the suit of both spouses whatever 
their domicile might bo would be sufficient to give 
jurisdiction m suits of this nature Tirebrace v 
Ttrebrace i P D €3 ChtektsUf v Chtehtiler 10 
P D ISS and Armi/tag« v Armytaye [WJ51 P 
178 followed Semtfe In the case of matri 
monial oSenoes including those other than adultery 
the application of the Civil Procedure Code s 
20 (corresponding to s 17 ol Act XIV ot 1882) 
under a 45 of the Indian Divorce Act involves 
the neeossity ol either residence on tho part of the 
defendant or the aeenial ol the cause ol action 
within tho jurisdiction in order to enable the 
Court to entertain the suit Thornton v Thornton . , 
I L R 10 Rom 422 referred to Stmblt Abo jj 
that mere residence m India at the time of theli 
Institution of a suit is not residence within the) 
moaning of s 2 of the Indian Divorce Act and(' 
that the residence of the petitioner should be 
band fide and not casual or as a traveller Held 
however that moneys deposited by a husband 
respondent as security for his wife's costs of » 
petition constituted a fund paid in for the benefit 
ol her attoTivey who was entitled to have it 
appbed for his benefit whatever the result of the 
potitiou provided that he had been in no way to 
blame and that that rule applied to moneys 
deposited bv a respondent appealing from the 
decision of tho lower Court as security for the 
costs of the appeal in accordaneo with the rules 
of the Bombay High Court XusssawAv/EE 
Wadia t Eoeovoba wadia (1913) 

I L R 38 Bom IZy 

—■ — - ■■■ ■■ s 3— 

Sf Divohcb. I L R 45 Boa 517 

—■ Resid ncj — Dtioree — Jartsdietwn — 

Petide Held that a mere temporary sojourn 
m a place there being no intention of remaining 
there will not amount to residence In that place 
within the meaning of s 3 of the Indian Divorce 
Act 1869 BO as to give jurisdiction under the 
Act to the court within the local limits of whose 
jurisdiction such placo is situated Floweks x 
rtowEtts (1910) I li^R 32 All 203 

— PoMieal Resident at Iden—Dittrsct 
Judyt — Jurisdiction to try satis under Indian 
D vorce Aef~Aden Courts 4ct (II of 1864) • 3 
The pgVi al Pesident at Aden not having been 
appointed a Commissioner of a Division is 


not a District Judge as defined m a 3 sub s 
(2) of the Indian Divorce •ict 1809 and 
has no jurisdiction to try suits under the Act 
MoirrA V SIocva (1912) I L R 37 Bom 57 
■ — ss 3 16 37 and 44 — Dissolution of 

marriage — -ilimony — Jurisdiction — Mature of High 
Courts juriidiclioa — Citil Procedure Cole ( Ifl V 
of I90S) s 24 (1) (n) — Transfer of jjroceeUnQS 
In a suit for dissolution of marriage under the 
Divorce Act {IV of 1809) a decree was passed 
in favour of tho petitioner by tho Divisional 
Judge Nagpur Division Tho said decree was 
confirmed by the High Court on the 20th November 
1914 The successful petitioner thereupon having 
applied to the High Coart praj mg that tho 
opponent may bo ordered to pav her proper sums 
by way ol alimony Held that tho Court which 
was empowered to maho the order either for 
alimony or for tho maintenance and education 
of tho children was tho Court of the Diiisional 
Judge and not the High Court Hell further 
that having regard to tho nature of tho personal 
lurisdiction which the High Court possessed 
over European British subjects under s 3 of 
the Divorce Act 18C9 the Court of the Divisional 
Judge was not a Subordinate Court m 
in which that expression was used m a -4 (•') (“) 
of the Civil Procedure Code ao as to oiuWe the 
High Court to transfer the proceedings of whiob 
notice hod been served upon the re|POfaf“‘ 
th« Dmi.on.l Court lot disposol Wjtuca . 
WuiiOB (1915) I L B 40 Bom 109 

g 5 •j—Praetice~'dUmoH!f—DmTe 

l,o» 0 / Co»,( UtU Ibol th. f"'" 
order for alimony m favour of the * 

decree for divorce obtained by the husband on 
the ground of adnltory is 
case where there was no suggestion that the 
husbands conduct had led to the wife a ^seon 
duct and the wife was m fact under the roof of 
the CO respondent the Comit refused to exercise 
Its discretion Ktlly -v AeBy 
to 3ICCOW,-. . 

js 4 6 7 8 and 15— 

See BosiBiT Civn. Co'?®” Act (SIV or 
1869} s 16 I L B 39 Bom 336 


- SS 7 45- 


I L R 37 Calc 613 


See Divorce 

sr 1 

S , DIvo,-o I L B 45.Calo 635 

JI 13 13 14— 

S. D.TOROO I t. B 44 MO. 


— — K 14 — HusbanH ana — 

m of marriage — Jlisconducl j 

ssolution of tho marriage on t ,8 excrcisms 

ifea adultery The District of 

,0 ^I'rrtlon “g® «Io!rf to E"”* 

e Indian Doorce Act XSOJ ^ circum 

decree ni*. m view g ^nd unexplained 

tnces (*) that there was grave 
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DIVORCE ACT (IV OF 1S69)— fonfi 
■ S 14— conJi 

dtlay before cotnpUmt was ma<Ie by the 
boaband as regards bia wife a abandonment of 
bim (ti) that both husband and wife bad com 
blued to witlihold facts from the Court (iii) that 
husband bad been guilts not of an isolated act 
but of a porsi tent cour«e of adulterv /MJ 
that it was immssiblo for the High Court as a 
Court of Appeal to sav that the District Judges 
di crelion was wron^lv or improperly exercised 
adrer«ely to the petitioner 1 *i.ieb r PaiaiCR 
<1916) I 1. R 41 Boo as 

* ss 16 17— D erte of Jusohihon oj 

nimsje — Pee non oJ bj lUqh Coart— IFirt 
rfmieul of pelifioirspa comm; irp for conjfrmotioa 
— BnjfisS Pro'tdirt A decree of dissofotion of 
TOam3''e ps ed br a District Court under s 14 
of the Indian DiTorco Act rosy bo rescinded by 
the Hig> Court at the request of the decree 
hold r wh ti It cornea up for confirmation under 
e 1“ The Hi^h Court has juris fiction to rescind 
the decree of the District Court and aflow the 
petition to bo nithdrawm Ihora is nothing 
in the DiToreo Act which requires a distinction 
to be drawn between ss 16 and 17 with reference 
to the power of the Court to rescind a decree 
where the relations of husband and wife hate 
been, resumed before tbe decree has been con 
firmed The power to make such order as to 
-the Court teems fit is not Laute<l to cases whore 
farther enquiry has been ordered The analogy 
of English procedure whereby on a petitioner 
withdrawing hu petition the C^urt mar set aside 
the decree nisi may be invoked m construing 
the Indian Divorce Vt Williau Dane t 
BBU.S Da)>s (1910) I L R 34 Uad 339 

SS 17 43 57 — 

See KiDwarmo I L R 41 Calc 714 

ss 18 19 20 and 57— 

See Dnorct I L R 48 Calc 233 
— — g 19— CoHiummafion of marriage 

xchen praeucallg impossible — Syphilis »» one of 
the pari es / «< ai7ioa»i<s to impofency — Syplilit 
as « jroami jbf re/asiny p r/ormniice of a pro 
mi )e to marry or a gro nd for nallil / or diierce 
— Fraudulent eoneealm nt^Inrurabihty of the 
disease— I kjsical esxtmmal oa — Infertnet when tneh 
examination u not alloteed Where eyphilu was 
contracted prior to but was not known to exist 
at tbe time that the contract to tnarry wasentered 
into or where such disease was contracted subse 
quent to the making of the contract to marry 
bit through no wrongful act of the Defendant 
its existence furnished a good defence to an action 
for broach of promise ■ilehieon \ Baler 2 
Peake 103 (1796) Allen v Baler 41 Am Ftp 
41t 86 \ C 91 118S2) Hall t WnjhI B B 
and E 746 113 B R 861 (1858) Boixsl t Firth 
L R 4 O P 1 (IS6S) and Pobimon v Dtrisea 
L R 6 Exeli ..67 (fS7i) refened to Capacity 
for Boxual mtorcourso must exist at least in posK 
at the tune that the marrnge is entered into 
It u for this reason that permanent and incurabte 
impotcncy existing at such time and of neb 
nature as to render complete and natural sexual 
intercourse between the parties practicallv impos 
sible is recognised as a ground for the asnubnent 
of the marriage A B e C I> 8 F 603 43 


DIVORCE ACT (IV OF 1869)-co7if J 
• 8 19— confd 

Scot L F 421 (1006) and A B v O .B 12 Rellie 
3$ 22 Scot E B 461 (1885) referred to luyio 
teney means physical and incurable incapacity 
to consummate tho marriage The capacity 
for sexual intercoiirao is not nccessanly affected 
by tho existence of syphibs and jet such diseiia 
mav nndcr coition practicallv impossible Ryler 
V Ryler 44 .4iu St Pep 833 66 I ermont 1S8 
(1804) and Smith v 171 Hass 404 63 

m SI Pep 440 41 L R A 800 (1898) Tbe 

cjiateaee oi sjphihs in one of the part»>s to the 
marriage may furnish good ground for divorce 
to the other on the ground of cruelty To cons 
titute such a ground of cruelty it is usually re 
qiiired that the disease should haia been actually 
commiinieated to the complainant that the 
complainant should have been ignorant of the 
existence or nature of tho Defendant s disease at 
the time of its communication and that tho 
Defendant should have infected the I etitioner 
Lnowinglv and wilfully Poplin v Poplin 
1 Ilagy Ecel 733 (note) (1794) CoUeet v CoUeel 
1 Curt 678 (1837) Jones v Jones [ISCO] Searle 
and Smith 138 Brown v Brown L R 1 P a»d D 
46 (1860) Strain v Bfruin 13 Felhe 132 (136) 
23 Scot L R 00 (1SS5) and R v Clarence S2 
Q B B “*3 (ISSS) referred to Concealment 
of a loathsome and incurable form of syphilis 
IS recognised as a fraud sufficient to warrant 
divorce or annulment specially where the eaiteneo 
of the disease is discovered bj tho other party 
before the marriage u consummated and the 
patties immediately separate Such disease 
must be actually and probably incurable but 
annulment has been granted notwithstanding a 
mere remote possibility of a cure Bmifh v 
Smith 171 Hats 404 63 im St Ftp 440 41 
L Jt A SOO[189S) Tonial v londal J7S Hast 
383 78 Am St Ftp 502(1900) Afafev Lovell 70 
Am St Pep 35S at p 3i3 (1899) Lyon y Lyon 
230 III 360 13 t R ! (A 9) 996 22 -Im 
St Rep 25 (25) (1907) and Bunyer v Bunger 
85 Kan 561 26 Am St Rep I 0 (754) (7977) 
Tbo Courts bavo a wido discretion in ordermg 
physical examination of the party suffering from 
the disease and always do so subject to such 
conditions ax will afford protection from violence 
to natural debcacy and scnsibdity Bripjs v 
Morgan 3 Phill 3 a 2 Hag Con 3 I (75 0) and 
Uamson v IlarTison 4 Moo P C 96 ll hero 
a party refuses to attend for medical inspection 
tho Court may probably draw an unfavourable 
inference F y P 75 L T 192 (1896) B y B 
1190I]P JSand W y S [790J1P 231 BmEhDiu. 
EnauB Bisivas i Heulata Biswas 

24 C W N 914 

25 C W N 708 

. s SO— 

See DrvoPCE 2o C W N 710 

8 23 — Discretion of Court — PtXi 

tieaera adultery a ground for refusing a decree 
for judieial separat on llhere the petitioner 
(tbe Wife) in a suit for divorce or in the altcma 
tive for a judicial separation was found to have 
herself committed adulterj to which the conduct 
of the respondent had in no wav conduced it 
wax held that this was a good ground for tho 
refusal of a decree for jadicisl separation Otieaj 
y Olsxiy t P D 141 followed Cons 
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DIVOBCE ACT (IV OF 1869)-con{rf 
S 23 — cojtli 

ianitmdt v CoyisfanUntdt P I) S48 

distiDgaisied Bitbe t Bhive (1311} 

I L R 83 MI 500 

S 87 — Dccret far ditorct — Pemasenl 

matniinance — iv.ard o/ a lamp »um~i oifnetit 
In a Kilt Ict diTorco b^eught bv the nife the 
District Judge Iis« under 8 37 of the Indian 
DiToroo Act {I\ ol ISOD) power to tu&t.o the order 
for payment of a lump sum for the permanent 
mamtenancB of the 11110 hr IH^Traao J — 
The plain meaning of the words of 8 5" the 
Indian Dirorcc Act {I\ 0 ! 16G9) «s that the gross 
mim of the moner should he p^id ahsolutely to 
the wife and that the annua! sum of luraiev should 
be limited for the period o! her life Tavton 
(lliss) V COiRtES UWACH (1314) 

1 L H 33 Bom 182 

— - Decree ahsedvlt ifw 

eohtni} marriage — P«<i<»on/or n/iaio»v Ju pears 
cjler decree — Power e/ Court <0 {iiant rafter 
such dtlaj/— Delay «?ie:<ler rertionahfe hota deter 
wtncif— (5n o»y ifreree ol<o/ »« »» » ?7 rteaaiVQ 

cf A wife whoso tuomiwo was distohcd by a 
decree ob olutc pas ed la 100 petit oned to the 
Court sn 1D20 for grant of permanent aiuuont 
Ueli that the Court hv.d no pow cr to pats to order 
in her farour under e 37 of the Indian Divorce 
Act after such ucroascnaUe delay aher the pas mg 
of the decree absolute The words on any decree 
ms 37 of the Act should be con trued as meaning 
nt the same time ae or after a reseonahie lime 
after the passing of tlio decree 'VVh&t is 
seasonable time must be determined upon all 
the cucnmitances of each ca e ^colt v Seott 
(/fl2f)P to? followed lio\D 1 LioY© (1921) 
Z L R 44 M&d 999 

, . ffcid that the power 

tojnahean orderforahoioai after decree obt-xined 
b\ husband (or adultery is dLscc''tioaacy '(1 E 
SIcCowA’t t Jon'i OEoaor SfrCowAN 

I L R 38 MI 688 

- - S 57 — Zlarrtage — P t marriage 

peltttoner i» dnofce proceedings uitAin etx tncni’As 
ojiht decTte becomnig absolute 'Where the success 
ful petitwner in a suit for dissolution of mamage 
entered into a second mamsgo within ws months 
of the decree for dissolution of mamago beconnug 
absolute it was held that the seuond mamage was 
void Harter v Warier L B 75 P D 25- 59 

L J P d. 31 S7 followed Jaczsoi » Jaexsow 
(ISU) I L. R 84 AU SOS 

Marriage ecdtmrt ei be 

fort rSe apwy <j/ six months as required by \a7iittj 
oj 8 67 of the Divorce Act (I\ of 1863) espressjy 
prohibits remarriage vnthan six montbe of the 
making of the decree absolute the lodias Xaw 
docs not completely dissolve the tie of tuainage 
until the lapse of a apccified time after a decree of 
dissolution and the mamage is still in force wittun 
tlie meaning of a 19 (4) so as to give the Conrt 
jurisdiction under s 19 to prooounce a deeree 
of nullity nearding such prohibited marriage 
Jadson v JacKson I L P 34 AU "93 followed 
Chtchesicr V Mvre 3" L J 146 and Worter ▼ 
Warier L B IS P D 755 referred to BarxiE 
a Bboww (1313) I L. K 38 Mad 4S2 
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— rr, 4 5 6 — 

See DnopcE I L. R 45 Calc 62^ 

DOCTRINE OF PROTECTION 
See OccrpA^c^ Holdeno 

I L R 43 Calc "45 

DOCTRINE OF SATtSFACTION 

Inaj pheabiUt’j f ? i« 

Irtfio 0 / docttine of saii^fael on — Indian Eoctt 
tion Aei (A of ISG5) s IGi — Gentrat ajipUcabihly 
in India of the yirinciplca of tit Indian Succmion 
Act <tt eo far (ti ihty are pel cicmdcn (y eorne 
special pratision of local laie or vtage — A/tyoi~ 
Laic ap 2 dicablt to Bhoja iri/fs— 2 1 e Indian Eciderce 
Act (7 of 75/^) 4 95 The plamtiS claimed to 
be «nt»thjd to a sum of racmej deposited by fum 
with cue Karmali Moledina deceased a Lheja 
Mabomedan and also to b legacy under the wiU 
of Karmali lloledina He therefore sued the 
execotoM of the will of Karmali JXoJedma for a 
declaration to that effect and for the -fidmims 
tration if necessary of the estate of Karmab 
bfolcdiua The defendaafs maintained twfer aha 
that the legacy must be taken as intended m 
pavtnent of the balaoco due 00 tbe deposit hv 
the plaiatifi from Karmali Moledma ond that 
tbe plaintifl could wot claim both the legact «d 
tbe debt Jteld that inasmuch as the prmopJe* 
of interpretation announced in the Indian Suec«« 
eion Act were intended bs tbe lecwlature to be 
vhironMW applicable unlc s ovemdro by some 
speeiol proTuwn of local law or usa^ 
oi^tisfaclion which >3 abolished by a J64 of the 
Indian bacce sion Act must he eonaidercd as 
exploded 10 India Held ^tthef if 
considered that the wills of Iwbojae are 
l)T Hindu Law the will of Karofili MoUdina 
would be goTcmetl by a 164 of the 
eion Act bat if aueh wills are goTeiaed by Maho 
roedan Law the will woold have to 1» mterpreted 
in accordance with the provisions of 
bw of evidence and in part’^la*- 
eovemed hr the pronsiohs of e 92 of the Indian 
Evidence Act and that ta either ca e the deface 
set up under the doctrine of sati faction would 

DOCUMENT 

Set Co^sTPCCTIO^. or DocrssrvT 

See Dr covert 

See DocviiZ''T$ constpcctiov or 

Set Evtoeice Act 

^ K o'* I L E 35 Bom £3L 

I L. K 42 Bob 512 

^''T'rB°S2 Bob «« 

S„ PEom»«!o^ or 

S„E.=.» 

S«SrArC2.rrorBrO..*»Sj^ 251 

Stt TBAAsrrs or rnorEKTi Acr (14 or 
18S") » « ^ ^ 
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( lo7S ) 


JDOCUlIEfT — 

admissibility o! — 

S(t CrvTL rBOCEDrRK Code (lOOa) Sen 
n CL 11 I L. R as Bom SO 
Sit Evidence \ct (I or IS 2) a 68 
I L B 40 AU SSe 

' ■ — attested by one sritness only — 

TriN rrii op PnopERTr \cr {IV or 
l^s-l oO I L. R 38 AH 48l 

alteration of — 

S e Fopgest I L R 38 Calc 75 

bearing forged signature — J 

Peval Code {\ct XL\ op ISoO) 

<! 70 4u7 I L R 38 All 430 
constmetion of — 

CoNSTPCCnON OF Docesiext 

execution of — 

5 e \ttz tatio'i 

I L R 37 Calc 526 
— - ■ — exhibiting dating crosi examtna 
tion— 

St* PrauT OF PcPLY 

I L. R 43 Calc 426 


DOCUMENT—coneW 

the commencement Where this was the case 
lid I that the dociiuicat was operative at a release 
though not signed by the executant Gamjarau 
Aqabwala i LiouiBAM KisiiEv Dval (1914) 
19 C W N Oil 

— Dndosur of du!/ oj 

mi attorney mth rejarJ lO'—Discovry — \^daiit 
of documents — Dulj of the ijWoi-ney to dKClose— 
\on disclosure ich n amounts to a breach of duly — ■ 
Documents subseqi nlly discoi rtJ uhen to be 
diselo cd It IS the duty of an attomer to *'e 
extremely careful in ascertaining from his client 
who has to make an afSdavit of document exactly 
whit ifutcrials and documents aro in hispossc^sion 
It IS farther his duty the moment he fjids that 
there are othe documents whirh have not been 
di closed at the very earliest moment to bring 
tho odocuments to the notice of lus opponent and 
give him an opportunity of in peetmgthcm Held 
that though in this ea e tho attorney was wrong 
in not disclosing the documents sulsequently 
when they came to his Inowlcdgo his conduct 
was not such as to justify any further invcstiga 
tion by & bpecial Bench In xttp iiixtra op 
AiTOsyET 25 0 W M 89 

DOCUMENTS CONSTRUCTION OP 


- — graatiog ezemstion from assess 

meat o! reot— 

S t Tba'isfeb op PgorEBTT Act 9s 
oo 133 I L. R 34 Bom 287 

— of tide— 

Se« \eyDOB ayoSoo Vevdop 

I L R 38 Calc 127 
■ — — production of m Coart— 

Saxctiox foa PaosecCTioy 

I L R 44 Calc 1002 

- ” • proof of — 

See Evidence Act (I of 1872) ss 68 
69 I L R 39 All 109 112 
secosdaiy evidence of — 

See EviDPXCB Act (I op 1872) ss 6i 
CO 90 I 1/ R 41 AU 592 

— — . Yoa prodiction of 

tchert not called ujwa by opponent if mailer for 
eomnteni It Is open to a litigant to tefram from 
proJuemg any documents not forming part of his 
case that he considers irrelevant if tho other 
litigant IS dissatis&ed it is far him to apply for an 
affidavit of docimcnts and he can obtain mspec 
tion and production of aU that appears to him 
in such affilavit to be relevant and proper If 
he fails to do so neither he nor the Court at his 
suggestion is entitled to draw any infeonce as 
to the contents of any such documents Bilas 
K ovovAB V Desbai Banjit brsoH (1915) 

I L R 37 AIL 557 
19 C W N 12OT 
— — - lielease docHmenI 

tfriHen 6ul not tijneJ tj executant if oprrofM «# 
—\ame vnllen at the eammencement of document 
t/ sufieienl The place and manner of signature 
of tk document la immaterial provided that the 
aignaturo is inserted in such a manner as to 
anthenticato the document and where the instru 
ment fs in the handwriting of the party to bo 
charged It is sufticient if bis name is inserted at 


SfcCoysTRCCTiOJr or DecaucyTS 
See ITivdo Law — Adoftion 

1 L R 40 Bom 663 
— mortgage by co&ditional lole— 

See biLZ Deed I L R 41 Bom 984 


DOCUMENTS INSPECTION OF 


Ucsfe— Tfinfre 


caste funds— Extent of ripbl fo inspect doeumsnfs — 
Demand end refusal — Jurisdiction of Ctiii Courts 
tn caste question— ipplicaUoit of Indian Trusts 
Act (II of i W) «» 5 and 6 h creation of trusts 
of caste /ardi-^istl Procedure Code ( let V of 
J90S) s 151 4s a result of dissensions m a 
Hindu costa a suit was Sled by tho plamtiS a 
trustee of certain costo funds and member of tho 
Managing Committee against the defendant a 
CO trustee and tho President of that Comnutteo 
The plaintlS prayed for a declaration that ho had 
tbo right to inspect all books and documents 
of the ^lahajau blanagmg Committee Sub Com 
mitteo and Tristccs and for an injunction res 
traiAuig the defendant from interfering with him 
IQ the exemso of such nght Tho oulv two docu 
ments about whi h there was any real controversy 
were tho mmutss of the Sub Committee and the 
conespondcncc hie of the ^lahajan Held that 
ax trustee of the Dcrascr and badharan funds 
(he plaintiff had no nght either in law or by 
virtue of any casto rnles to tho rovmg inspection 
claimed Bant of Bomba j v ^ufciiwn I L B 
33 Bom 4SS 4 J ref rred to lltlJ farther 
that the Mahajan fund of this casto being a purely 
6<>cular fund the Indian Tmst Act applied and 
the plaintiff eould not chim to bare been made 
a trustee of that fund merely by virtue of a casto 
Rsolution and bis own letter of acceptance Held 
further on the evidence that there has been no 
express by the plamtiff to the 

proper refusal by tho defendant 

such as wc to enable a suit of 

this ^ \ UdJ further that 
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DOCUMENTS INSPECTION OF—eonfd 
where rights to property are not involved all 
matters of intemil management must be left 
to the decision of the caste The question m 
dispute was m reahtj a question between the 
caste and a section apparently a small section 
of the caste led by tbe plaintiff, and aa such it 
■was outside tbe Court s ]un diction in accord 
ance with the decision in VemcAawd v Sna* 
chand J L E 6 Bom S4 tiole Lolji Shamj* v 
Waljt Wardhman I L R 19 Bom 607 referred 
to and distinguished Held lastly that when 
according to well established principles certain 
questions have been removed from the jurisdiction 
of the Court they cannot he brought within the 
jurisdiction under s 161 of the Civil Procedure 
Code (Act V of 1008) Jetiiabhai Nuisay e 
Chapsey Cqoverji (1909) 

I li R 34 Bom 467 
DOCUMENTARY EVIDENCE 
iSee CviDENOF 

iSee Mabosiedas Law — Mapiiiace 

1 L R 45 Calc 878 
———————— proof of — Documenli 

ttdmUfed in ettienee ut(7iou< vbjtcUon tf (an be 
dbjtcUd to tn *le appellate etage — Cxitl 1 roeedure 
Cod (4cf T of 1908) a 100 finding of fact tihen 
cen he challenged in second appeal— Bea wdicata 
necc si(>/ of ^pecxficcUy "aising the plea In a suit 
for Khaa possession the Defendants pleaded that 
they held under a lease The Court of Appeal 
hclow found that the lease reqiiiced to be proved 
that there was no document evidencing settlement 
nor in fact any evidence of ettlomcnt at all and 
thdt though there were two rent receipts they 
were not properly proved. In the Court of first 
matance the said rent receipts were admitted in 
evidence without objection by the PlamtiSs 
Further as a matter of fact there was evidence 
both oral and documentary about the settlement 
Held that the rent receipts having been admitted 
in evidence without objection in tbe Court of 
first m tance no objection could be taken in tbe 
Appellate Court that thej we’-e not properly 
proved Held further that > hen there was 
evidence of the settlement in question the 
finding of fact arrived at by tbe lower Apellate 
Court on the point could be sucre sfuUy chal 
lenged in second appeal The question of tea 
judicata though not specifically raised bv the 
parties, may be gone into by the Court 
PaJESWARI DASI t PULIN BEHAn JIlTTEB 

25 C W N 881 

DOMICILE 

See Divorce I L R 40 Calc 215 
See Guaediavs and Wards Act 1890 

8 0 I L B 84 Bom 121 

See IiIemovs I L R 43 Bom 647 

iSee Prize Court I L R 44 Bom 61 
<S«e SuccE SION Act (\ or I8o5) ss 7 

9 10 I L R 41 Bom 637 

DOBEE. 

. ■ ..-I . . — — Donee ul'tvahon bff 

— l/i/l tordened Kxlh an obligation — Jieilr ettona on 
alienation When it is doubtful whether a deed 
enibodics a complete dedication of property to a 
tebgious trust or merely creates a gift of that 
rroi>crty subject to an obligation to perform 


DONEE — eonid 

certain services tbe question should be decided 
by reference to tbe deed itself In the former 
case the property would be inalienable and in the 
latter alienable subject to the obligation and 
notwithstanding restrictions as to sclbng or mort 
gaging tbe said property Dassa pAurnARDRA 
t Nafsinda (1010) I L R 85 Bom 156 


DONORS FAMILY 

benefit to — 

See Mauouedan Law — Waet 

L R 44 1 A 21 


DOWER 


See Coopt Fees Act (VII or 1S70} 
&CS I Art I I L R 36 All 32 
•7 e LianTATlOb Act 190S s 4 

I L R 44 Mad 817 
See Mahomedak Law — D own? 

See SIahomedan Law — Got 

I L R 42 Calc 36 
See MAnoMEPAN Law— Maksiaoe 

I L R S2 AN 477 
See Mahouedan Law— Pbe Eimioh 

I L R 87 All 62t 
Set Mahouepan Law— Wipow 

I L R 82 All 651 588 

Set SoccESSiov CERTiriOAts Act CS It 
OPUS9) - 2 4^7 

I L B 83 All 827 
,4 1 L B 43 All 341 '498 

payment ol (discretion of Court)— 

Set Mphaumapaw „ , , . 

I L B 1 Lab 597 

possession m lien of — 

to ^ 5J3 

relinquishment ol — 

to 2, ^ K 335 

Marriage of a Sunni with a pregnant 


DOWL BANDOBUST 

See Navigable River 

I L R 


46 Calc 390 


OWL EABDLIAT 

Set Khod Last Jotes 

I L B 48 Calc. 359 
-Tie VI re Jact that 


Kumenl ta called a dout Kabuli /o/ 

t valwe The document should be 

1 a whole and anv evidence *7,” 

Mtomao mcidcnfsoftenure 

ites mu t be rejected if end so /‘“'f®,. 

ith nhatis contained m *1 ® “ ‘fjo 

vidcoce of custom of transfcrnHIi' tlnlisno. 

ed by an espre sstatement in tLcdovI that is no- 
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DIGEST or CASES 


[c landFord econ tnf 
I rnoroToxKrsiaB 
I 25 C W h 13 


ir DocrsiENT 

I L R 41 Bom 5 


pality to— 

SCIL. 


EARNEST MONEY 

credited on recovery oi damagei— 

S<e CoMncr bbeach of 

I L R 38 Mad 801 
lorfeitnre of— 

Ste Aobeeueht to sell 

24 C W N 867 
See Contract I L R 83 All 166 
I L R 41 All S24 


I L R 38 Mad- 6 
^tevUa J/kricijmI 
^00 nnd Sti—Phet 
)thargt oj dratnage — 
ffing to t^e faodloni 
I ptUte drain 6y fA« 
\aiil A piA<« )air 

— .-..~^aree of drainage by 

the Corporation within the meaning o( a .09 of 
Calcutta Slunicipal \ct most bo a place over 
which the Corporation have acquired by tome proce 
dure under the \et a right to make uee of private 
property as a public dram A tenant of premises 
u not bound under ( 290 to conrey the ciramago 
therefrom into a dram beloncmg to Lis landlord 
over which the Corporation have no eueh right 
Goeoo CnAjroRA Aoet r Cobfobatio of 
Caicttta (1910) I L- R 38 Calc 268 

DRAWER 

' right ol— 

See Dau or Exchaboe I 

1 L R 46 Calc 684 


receipt of— 

See Contract I L R 46 Calc 771 
— — . — A deposit unless paid 

on any special terms is prima /acie by way of 
earnest money Lnt m each ease the intention of 
the patties must be gathered from all the terns of 
the contract KaWab Euaja Habibollah i 
Asuan Dxwan 24 C W N 40 

EASEMENT 

See Benoal rmRiss Act 189^ s 1! 

5 Fat L 7 500 
See Easements Act 
See Incorporate Riorts 
See Limitation Act (I\ of 1908) s 20 
Ecu I Art U4 

I L R 40 AH 481 
See Liobt anb Air 
See Mabbas Irbioatiok Cess 

L R 46 I A 302 
See Pporrr o prendre 

2 Pat L 7 823 


DRINK. 

■ — . ■ tmwbolesome exposing for sale — 
See JiABBAS Ctrr Monicipal Act (II 
or 1904] Br law 109 

I L R 39 Mad. 892 

DRUGS 

See Excisable Articles ] 

I L. R 89 Calc 1053 


See Water flow 

I L R 88 Mad 149 
—adverse Possession— * 

See Bengal Firms Act 1883 

SPat L 3 500 
— dedication of Road — 

See Pcnjab Municipal Act 1911 

I L. R 1 Lah, 117 


DRUNKENNESS 

See Penal Cope (Act \LV of 1600) 

6 8G I L R 38 Mad 479 

DUNNAGE 

See Charter partt 

I L B 41 Bom 119 

DUPLICITY 

See Chaboe I L. R 41 Calc. 66 

DVYAMUSHYAYANA ADOPTION 

See nano Law — A nomov 

I L R 41 Bom 316 
I L R 42 Bom 277 

DWELLING 

See Jurisdiction I L R 84 Mad. 267 
DWIRAGAMAK CEREMONY 

gill at— 

See IIisDU Law — Gift 

I L. R 37 Calc 1 


>lnblngement of — 

See Easement 1 L R 88 Mad 280 

oJ necessity — 

See Easements Act (V or 1882) s 13 
I L R 33 AIL 467 

over Land forfeited to Government — 

See Madras iBRioATioN CE.S Act I860 
I L.R 43 Mad. 529 

Suit relating to— Eas'ment—Ser 

Funt owners \JaUmvtlbiwTlitt A decree based 
on an easement cannot be passed when all the 
sement owners are not parties Maban Mohan 
Chattofadhta t Aeshot Kumar Babur (1909) 
14 C W N 16 

Continuous easement — Easemenl Acl 

(F 0 / 2SS2) tt 3S 47— Drain a eoxhnvoue tan 
man^Afert non user does not arfinguts^ con/invoss 
eaKmens under s 3S or 47 of the Acl A dram 
from ono land to another is a continuous es e 
ment within the Easement Act IMiere such a 
right of easement by drainage has been granted 
but waa not possesaw or enjored for more than 
twenty ye m the date of grant bnt no 
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EASEMENT— conJi 

obstruction to «uch use existed more th&n three 
years prior to tho matitutioa ol the suit such 
non naer ^ritbout anytbinj* more does not extia 
guish the right under b 33 or s 47 oi the Ease 
ment Act The non user without ftoylhmg more 
18 not an impbed reJeaao or ttbandonment of the 
right The period o! twenty yeara ot non enjoy 
ment which will extinguish the right under s 47 
begins when the enjoyment was obstructed by 
the ecrvient owner or rendered impossible by the 
dominant owner OitraraBrKDT Iabtatamma » 
Danka Sanvasi {1910) H L R S4 Mad 487 

Prescnption— Cojihnvo«« vttr /or 

wigation parpo»e» of woltr of bundh — Annvat 
vser if to be prated — iraJer lalen from bundh at 
differtnl points »n different years — I7«er »/ »n 
dejtniie — Permtssne uaer Where it was proved 
that the defendant had been taking water from 
plaintiS 8 5 ur< 2^ for irrigating his paddy lands 
whenever oeeaaion required for more than twenty 
years — Beld that the defendant had aeqatroa 
the right to the easement by prescription That 
it was not necessary for him to prove an aooaal 
user the statute only requiring enjoyment with 
oat interruption for twenty years and not actual 
user 2fo2hn^s v Ferney L R 13 Q S D JW 
not followed. £udAu ilandal v ifaluiC Afanifaf 
J L R 30 Calfc 107? and Krteta Dot Chotodhry 
V Joy Aarain Fanjo S G W B I5S rehod oa 
The mode of user of the water by the defendant 
was not ludadnite merely because openings woro 
made by him at diSerent poiots in the embank 
ment in different years according to the height 
of the water la the bindb The fact that the 
defendant had years ago paid Rs 50 for repair 
of the bnndh did not prove the user to bo per 
missive GoAStEu-u Makoac. v Asrento Mahto 
{1910} 15 C W N 259 

— — — NatoiaJ charm*! — F/o» of vaUr— 

Duty of owner ^f land through whteh a natarol 
channel runs The owner of laud through whiob 
a river or other natural channel flows ts bound 
wiihm certain limits as between himself and 
other riparian owners nob to da anything which 
shall obstruct the flow of the water or materially 
latcrfero with tbeir rights But such owner is 
not bound to keep the channel clear so that the 
amount of water that can pass down it may not 
be diminished Baldeo Sihoh v Jooai. Kishobb 
( 1011) g I L R 33 All 619 

■ Flow of water— G«r acrn««{ 

tenemenl i» a definite channel if nuessary for 
aegutrtny right of easement The lact that water 
flows over the eucface of the servient tenement 
without a deSnite channel for its carnage cann^ 
previsBt the acquisition of an easement 
Phvsan Palit t Beny Madhab Jlfnimndof S G 
IF A t44 overraled Muvsin '^Ijsses e Bam 
RAJ Pam (1913) I Ii S 40 Calc. 458 

. — — Overhanging eaves— /or dt charge 

of ualtr-^Easement and not (reiepase The 
possession of » panch or caves for discharge of 
water overhanging the defendants land is an 
easement and not on occnpation of defendant a 
property Cjiotai.ai. llreACBAsn t M abilal 
Gaoai-biui (1913) I L. B 37 Bom. 491 

DUclmrge of water — Slopped 1/ owner 

cf dominant tenement — SemenT owner if eury 
<omplain~Defintd t^annef on dominant ienement 
effect of An eastmest exist! for the bene&t of 


EASEMENT— rovfJ 

the dominant tenement alone and the sement 
owner acquires no right to insist oa Its continuanco 
tnr to nsk for damages on its abandoument The 
peineipla does not ccaso to be applicable where 
water has flowed in a defined channel on the 
donuoant tenement beforo it reaches the servient 
tenement Aftab CaowDniiBr t Asoshacem 
(1913) * 17 C W N 1060 

Ancient Eighis — Aciionahle 

feTenct~Ptinciplt to ie applied — \uisonrr The 
owner or occupier of a tenement in respect of 
which an caiomeat of light has been 
prescription is entitled to a quantity of l^ht the 
measure of which is what is required for the owi 
nary purposes of inhabitancy or business of tho 
tenoment aecording to the ordinary notions of 
mankind The actual user mil neither inoreasa 
nor diminish the right The question in an action 
for obstruction « whether the obstruction amount* 
to a nuisance The effect of Jo% v ATine 11907} 
4 C 1 istocstabhshthatthelawlaiddoiroin 
CiffU T Home and Colonial Stores [ISOI] A V 
170 is as formulated by Lord Davey in tMt case 
atp 294 and a* above stated Facto Robsoh 

(1014) r L B 42 Calc 48 

I, B 41 I A 180 

Light and Ait-^Damages for 

mar A mandatory injunction fffjJVam? 

remove an obitructiMi of an ea»e«ant ofiight and 
air where the consequence j",® J'l'aA 

tiff a bouse 80 as to make it Moeomfortibla and 
partlv useless la such » *^“*5®* V 

adequita remedv ilvtzv Ksisuva ^tyar » 
<3o«i«toa JlcMVAOAvonm ^ Had 11 

Ni> ol..m »an t» m.d9 edbn «» » 

r.r.£rr.?iSo« 

bo Warded as eurface water or Borfooe *^“‘““5® 

fs’old 7C”f 

the field onwards into but 

over a confined track tfr wS 

elans its whole area » 

dcfiflwJ e.t.tcuoo ^-rtnolu.io.. 

>. th. ™.l tMt B ! '“a d S 

.»7 bodr ol «>«'■ '‘“".S.S „ nit 

.Irf.™ mint Ih. S fet 

partKuUr water w Burfaco _ attendius 

to bo determined by the cirmims^acM 
its origin and continued notvithrtAod 

the witer of a stream is oaetsmshio nemtt.^ 
iim the fact that tbo water w 
•Sl-ays tuEBcent for JfL S 

the right IS olAimed or that it reac^ the P^‘a 
tiff's land not directly hot 

into another channet A _{^9 parties 

the means of irrigation lor the rifleg* 

to the euifc and the other ryots of the vi^ 

A branch leading from the ni»in channel panca 
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EASEMEST-^oiW 

tiro-i b the Hnclj of JefenJints \o* 1 2 and 3 
In a deiinilo ^ater course up to the fourth deten 
dant a lands when it entered the fourth defen 
dsnt i fiel 1 and after irncating it flowed oret 
Its I irii anl ]oined another channel which 
im aled the plaintifTa lands Defendants Nos 1 
2 and 2 HocVcd op the channel at a point higher 
than the fo irth defendant a lands. In a enit 
bv plamtiS for declaration of his right to Iho 
endoraary supply of water throiiph the channel 
and for an injunction re training the defendants 
from oh tructmg tho water eoiirae //<M that 
the water of the channel when it entered tho 
fourth defendant a Geld could not be regarded 
as rurface water but continued in a deflnite water 
cour e and plaintiff was entitled to tho usual 
supple of water nnobstructed, AniNananass r 
lUMcnu (1014) L L. R 37 Mad 304 

Right of support — Di Ittbanee — 

Act lal vhtn neecMary to tupporl action 

-~Ternpomry slriefure irAefAer an eo emeni of 
tupport aejviraiU f i respect of No actual damago 
IS nccessarj to support an action for the disturb 
anco of an ea enient of support for a bidding 
Coaira where the d«t\ithance w of a natutal right 
J!lael^v « T i?o omi 0 II L C vO referred to 
The rule requiring actual damage is applieablo 
onl; to as action for damages but actual datnago 
IS not no>.essar} to entitle a per on haring a 
n^ht of tapport to relitl bj way of injunction 
CoTforahen of LiTriinykam v \lUn 6 Ch D 
254 foUowe<L The question whether a right of 
•upport can be claimed for a temporary etructure 
which has been in existence for the statutory 
period was not decided ^faOerlt’j v ihuton 
B L J K D ‘’Cl referred to ^AaIlErIsu^A v 
SEZTUaiiAsia (19U) I L R 37 Mad. 6^7 

- — - Right to discharge sntplus water 
nctois a pnbUc way — // may te acquired 
ly jrei<-ription — Pi^Jt acquired before dedication 
of toaj to public A person cannot by prescrip 
tion acquire a right of eas ment to dischargo 
surplus water from his own to another tenement 
through a channel across a pubUo way inteirening 
between the two tenements To establish such 
a Tight ho must prove that the public way was 
ionncriy private property and tho casement 
claimed had be n acjuircd while it was still private 
property KAiusaCiiAnDBaNA'iDYt SDBE^DBA 
ifATB bAiiAMA (1913) 18 C W N 378 

Light and Air — In action forthetn 

fnngementof the casement of light and air tc founded 
not ontre^pas hvi on riii anee To amountioan 
actionable nuisincc the interference intbecasc of a 
house suitable for residence and bu me a purposes 
where the clling and letting value has not leen 
diminished must cause a sensible privation ofli bt 
and air sufficient to render the cccupation of tbo 
bouse uncomfortable and to a sensible decree less 
Gt for the purposes of busmes In an action for 
infrini'ement the character of the previous enjoy 
ment of the dominant tenement must le taben 
into consideration but it docs not furnish the 
decisive incasuro of the unlawful Lnrt or anrov 
ance To determine whetl cr a nui ance has 
been proved the evi ting state of things must be 
eonsidered but subject to tho qualification tiat 
liehtandaircoming from other ourecs to which * 
light bis not been acquired ly grant or pre enp 
■tion Ought not to bo taken into account Pari, t 
RoEsoH I L R. 39 Calc. S9 


EASEMEST— fonfd 

■ Prescriptive right to lake wafer— 

By means of definite mode of access — II Ae 
ther oienrr of aertienf tenement may substitute tome 
other means of access When the owner of a domi 
nant tenement has acquired a prescriptive right 
to take water from a tani on tho servient tone 
ment and has for this purpose used a particular 
means of access for the statutory period he has 
acquired a right to reach the water by means 
of siieli dcGnito mode of access the scivient 
owner at hi$ own discretion may not substitute 
for bis uso tome other means of access Jiban 
AVDA CitAESABAiiTr f Kalidas SIalitc (1914) 

I L R 42 Calc 164 

User of easement — For less than the 

pre criptice period — \o right to sue for infringe 
ment Ineorporeal rights such as easements are 
not capable m an exact sense of being possessed 
and unless an easement had ripened into a pre 
acriptire one mere enjoyment of tho easement 
for any length of timo short of tho full period of 
prescription gives no ri lit for tlie enjoyer to 
maintain an action against any person infringing 
such a user Protection given in law to mere 
jvo session of corporeal things cannot be extended 
to such cases iechanna v \enlamma 5 Jllad 
t J 24 and Kondapa Jlajam Aatdu v Detara 
londa Suryinarayana ] L R 54 JIad ITS 
distinguished Enghsli authorities reviewod 
MaiuSAfrATvv i Qavapathi Rao (1013) 

I L R 88 Mad. S80 
- . Right to discharge water— 'of 
claimed as easement but ns ancillary to oicner 
slip of land The plaintifis were the owners of 
bnd on the south of that of the defendants on 
a higher love! and the water falling on the land 
of the plaintiffs flowed on to the land of the defen 
danta who built a bund on their land so as to 
obstruct the water accumulated on the plamtifl s 
land from flowing towards tho north through tho 
defendants land The plaintiffs aliened that they 
were entitled to have the water on their land dis 
charged through the defendants land but they 
did not claim it as an easement but as a ri^ht 
ancillary to tiieir property which they had not 
parted with Hell that there was such a right 
as that claimed bj the pJaintiS although the 
plaintiffs did not claim the right to discharge 
their water and did not m fact discharge their 
water on to tho defendants land bv any definite 
channel That the duty of the defendants was 
to allow the water from the plaintiffs land to 
pass on through their land It was then opened 
to them to dispose of it in the way thev thought 
best Pajiadhin Sc.Ga c Jadcvaxdvn Srvoii 
(1914) 19 C W N 54 

Right of way — Permanent tenures 

held under ame landlord — One if maj acquire 
right by prescription against the otler — Pres 
mption by tenant tn possession inuring to 
owners benefit — Cranf implied upon severance *n 
cases of continuous easements— ^ontinuoAs ease 
ment right of uoy wAen— Permanent aJapfat on o/ 
(enemenf — Grant » ferred from long user alone-— 
EoKment of veetssit J — Grant if may be presumed 
Upon seteraitee — Suit for deeliration of right of 
Msemenl — tR sement owners if necessary parties 
—Cau e of action K dommant owner has no 
canse of action again t servient owners who have 
bnther caused obstmcti raised any objec 

tion to the exercise of f easement In 

/ 
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EASE3IE^‘T— fonfi/ 

ss. IS, 23— «>Rfi 

ttw was written agreement between the parties 
in the vesr ls“0 wherebv the de! nJant s lather 
acreeil that he would not make an\ opfnin!* m 
his bsct wsU the plaintiff had the tishl to Tt 
r^nire the defendant to eli-d the said apertures 
and window Mnua Biu>a r ScNoae Dawa 
( l'>13) I L. R, 3S Bom 1 

St ofeo Easement I L. R 44 Bom 496 

s, 24 — -tree snry rnaement — Ex eiuton 

cj the doctrine cf aete^ory ra«eneRt Tbo plaintiff 
and the defendant owned neuhboatmg hou e* 
Tha wall cl the plaintiffs hou>o abutted on tho 
<lifendant4 land The plaintiff had ae<|iiireJ an 
easement of di-^harsine ram water Ironi eires of 
hi3 roo! on to the defendant s land On tha 
atrencth ol the easement the plaintiff sa»d for an 
injunction to re tram the defendant Irom making 
anv n«e of his land whi h would prevent the plain 
tiff from {Toing upon it for the purpo e of lepainng 
the wall of his housi The trial Court tefnsed to 
crant the injunctiun Th' lower appellate Court 
found that the case fell under a. 24 of tho Ea e 
meats Act ISa, and that the repair of the wall 
was an secesaorr ea ement to the admitted ea 
reent of diaehareins the water through the eaves. 
On appeal to tho Uu.h Court UtU th&t the ruht 
to enter upon the defendant s land to repair the 
wall which would preJade the defeadint from 
making (mv nae of his land was no such an ease 
meat as tho plaintiff was entitled to or was con 
templated W a. Si of the Ea ements 4ct 19S. 
RntKTLiE 'MASiUOAt r BEttSAOOAI ^MSTTLAL 
(ms) I L.R 42 Bom 529 

5.28— 

See Easemext L L. R. 42 Calc. 46 


EASTEKKESNQAIASD ASSAMDISOEDEKLT 
HOUSES ACT (H OF 19CI7)-cmlJ 
^ss 2 to 6 — 


See Hicn CotTT JrrJsDicnoN or 

I L. R 87 Calc, 2S7 

— ss. 2 asd 7— 

See Vs OKOERii Hoc ts Act 

2S a W N 2049 
- — ss Sand 5 (c) — The Di tne* Jlayis 
Irat pcictrof to interfere tciOi cr^er dy a Criminal 
CoJft under 3 of the 4et The Di triet Magis 
Irate has no power either under the E B and 
\a.am Duorderly Hou«es 4et or anv other law 
to mterfiro with an order parsed bv a CkitmnsI 
Court in the cserci e of its jurKdi tioa nndet s. 3 
of the \ct Lout Mono. CnsEPAVAETr r 
JIaeiwcpo facuAS Dcr (191') 

SI C W h 1135 

S£ 6 and 7— Inqnirv — kuthonty if 

can bo del%atei2 S 7 does not authonso any 
ona to enter the hoj e if Magi trste can be rshs 
fied in other wavs that the nnUsnee still esuts. 
Fesoja PEijEAB r Iv.lSG Emcescr 

16 C W N 1M9 


EikSTERH BE.SOAL AND ASS4M XENAhCT 
ACT (I OP 1905) 

, M .— ■ .. I n a (lit for rent a 
decree xra* made on cociniomi and the teaaa* 
took some eMra land a new ten* bemg Bred when 
so execution was «oajht and ebje tion was take^ 
that 8 147 had not been complied with. UtlJ that 
objections rai ed to the validitv of the decree 

couldnotberaisedjaesecntioa pro.cedm5s, HCM 

Cnomnrr » CnANcaA 'foniT Ntsionts 
84 C W N lO'O 

EAST INDIA COMPANY 

See SEcnrrAET ot Stitt 


5,33— 

Set Damaoes is Acnos« on toft 

I 1*. R 36 Had 5S0 

' s. 47— 

5 e a. 13 1 L R. 45 Bom 80 

.. - - sa.59 CO — ^ItccRw— Peroeof oa — Righ s 
cf fma ferte o/prop«-(jf la re pect of ichieh ah en e 
Aq f<ea'*tKH HflJ that the rule laid down by 
s 59 of tho Indian Easements Act »s not 

ladepend nt of that laid down bv « 60 and does 
not confer upon the tranaf ree anv hicher n_Ms 
than tho>© po >secl by the transferror 1 as 
Peuaei Lal r ^UAi Kcnwab (1914) 

L L. R S7 AD. 91 

g, 60 — Life" « — OeHKil bj hcem e of 

I censor 4 t tie^ Ut^J that a licensee in possession 
does not like a tenant bv denvin; the title of 
the grantor of the beence forfeit the license and 
become bable to inimediat-o ejevtmeat. Dharan 
Kunifurv Fakiro lIL TTffHy \cUs ISOI j> IS'" 
followed Mauk ksSAX \u KiiAN r hiiAn 
Meuammas (I9l~) I Ia. R. 39 AIL 621 

E-^STERN BENGAL AND ASS DISORDERLY 
HOUSES ACT (H OF l^O") 

— ■ 5S.2.3— 

S<e BrovnEi. L L. B. 45 Calc, 301 


non Imhihty of — 

See Toet L I*. 

rights of — 

See Habeas Gj&tc 

L L. 


R 39 Had. 351 
R. 44 (^c. 4S9 


EAVES 

See Easemest I L. R 37 Bom. 491 
Set Easesient» 4ct (^ or l'%s-) ss IS 
23 1 L. B SS Bom. 1 


EDITOR. PRINTER AND PDBUSHER. 

See Cki'CTEMM 15 C W N T'l 

duties of Editor — 

Set CouTAyr L L. R 3S Mad. 991 


registration and liahilitiex of — 


Set CoNTEMW or Corwr 

L L. B, 45 Calc. 169 

SJECTMENT 

See Aqiu TESA>cr Aer (IT or 1<*01) 
19 AM> oS I L. R. 42 AIL 36 

S". o'v 16' L L. R, 41 AIL « 

a. IW L L. E. 36 AIL 441 

Set BinvOAL Tevaxct Act s. lOd, 

15 C. W N 9'4 

s< BombaT Land rtVENcrCotiE. 

N. v3 L L. R. 45 Bom. SOS 350 
See CASTONiiEXT PsnrsBTT 

I 1*. R 36 Bob. 1 
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EJECTMEVT-ton/i 

Ste CmL rBocicuiiE Code ISa s o39 
X. lu R 85 Bom 47Q 
L E E 38 Bom S9 
£<« Crvn. Pbocedciie Code 1903 s 11 
Extl. I\ I L. R 35 Bom 507 
O \X\in E I 

I L. R 43 Bom. 155 

3<e FitrsDAEi Temee 

L L. R 39 Bom 316 

See I.»iiBArDEE. 

I L R 87 Calc 694 

Stt JcBUDicnox 

I lu R 41 Cate. SIS 
^ L L. R. 88 Mad 795 

See IxiNDloPD a:5D Tenant 

14 C W N 339 
I L R 34 Mad 161 
Z L. R 89 Cate 903 
I L. R 43 Calc 164 
I L R 41 All 654 
Z L R 48 Bom. 795 
L L. R 44 Calc 403 
I L R 44 Bom 950 
S( ErMiTATiON 7 Zi R 48 Cote 65 
5« ImiTAnox Act 1903 
ArT 4* L L R 41 Mad IO2 

\RT 142 5 Pat L J 724 

See Madsas Estate Land Act (1 or 
1003) I L R 38 Olad. 163 608 843 
Stt OCCETANCT IIOLCINO 

I L R 44 Cate 272 
6e« OccCTAXCT Pionr 

I L R 40 Calc 43 
3rc Sub Leasc L L R 48 Calc 783 
See Tenants is common 

1 L R 39 Mad 1049 
Set Tbassteb op Pbopektt Act (IV op 
1883) s 111 I L R 35 AD 145 
See Under Paivat 

I L R 39 Calc 2'8 
Set Waiter 2 Pat L J 595 

— . convemon ol snlt lor into ono lOT 

paitition — 

&e HIND''IAV> — ADOPTION 

I L R 37 Mad 529 

from old waste pounds — 

See Tbansper op Psopepty Act (I\ op 
18S3) s 111 CL (?) 

1 L R 35 A1L14S 
I L R 42 Bom 195 
See Under Baitat 23 C W N 437 

— property acquired by wile trading 

with hnsband — 

See Hindu Law 

I L. R 88 Mai 1036 

suit lor subsequent to abenatlon — 

iS<e Maokas Peopeietary Estates Vn. 
LAOS Service Ac?r (11 op 1S94) as 6 
AND 10 cu (I”) 

I L R 89 Mad 830 


EJECTMENT— confj 

• — suit in against trespasser— 

See PioiiT OP ^uiT 

I L R 89 Mad 501 

tenant on suSerence — 

7 « Land Acquisition 

I L R 45 Bom 725 

By Inamdar — Highl of to eject tenants 

— rf«»um;5(ioii of such right There 13 no pro 
sumption that an mamdar has a right to eject 
persona jn possession of jnsm lands lie must 
prove such a nght Maddu Iebeatya v \ad 
m.LA Kangali Naidu (1910) 

I I R 34 Mad 246 

T — Chota Nagpur Tenancy Act — {Deng 

VI of lOOS) IS 4(3) 41 — \on oeeupaneg raiyats 
— Under roiyafs ejectment of— Transfer of property 
Act {IV of ISS2) I lOS — Incidents of tendency 
etealfd by eonlract or custom — I erbal notice suj?i 
ctency of IVIsero a ran at sued an under raijat 
in ejectment and got a decree but on appeal the 
Ju^eial Commissioner of Chota Nagpur dismissed 
ills Suit on the ground (hat tho provisions of e 41 
of tho Chota Nagpur Tenanoy Act had not been 
complied with as an under raiyat has at least the 
rights of a non oecupanov raiyat Held that the 
view talen by tho Judicial Commissioner was 
enoneoue An under laiyat must for the pur 
poses of that Act be treated as belonging to a 
•lass of tenants quite distinct from the class of 
non occupanoy raiyats Those portions of that 
Act whicD dealt with tenants genecaliy oould be 
applied to under raiyats In a suit for ejectment 
01 an under raiyat by a raiyat tha Court can have 
regard only (0 tho relations eatablishod between 
the parties either by contract or custom Where 
there is no evidence of a lease the tenancy would 
no doubt be ordinarily hold to be a tenanoy from 
year to year There is no statutory provision that 
the tenancy of an under raiyat in Chota Nagpur 
can bo terminated only bv a notice in writing 
Genu CnABAN HaJUI l hUKLAL Hajam (1913) 
I L R 40 Calc 858 

Previous suit for compensation 

— For use and occupation icitho t jrayer for eject 
meni effectof — 4e?«iMceiice — Limtiufion Thattha 
effect of the plaintiffs predecessor bringing a 
suit (o compensation for use and occupation 
without a prayer for ejectment was not a waiver 
of the right to eject and a reco’mition of the de 
feodanta as tenants It is open to an owner of 
land &rs( to sue a trespasser for compensation and 
then (o bring a suit tor ejectment to assert his 
righttotheland P u Ivrisrna Budra i Poaeir 
Dome (1913) 19 C W N 478 

Plaintiil to prove title — la order 

to succeed m an action of ejectment the 
plaintiff must strictly prove his title Pam 
CBARDRA SIaetard Walker r Vinayak Venka 
tesh Kothekab (1914) I L. R 43 Calc 3S4 
18 C W N 1154 

Landlord and Tenant — RgJt of 

leasee after expiry of lease to eject a trespasser 
Where a lessee whose lea^e had expired prior to 
snit sued for possession of the land leaded to 
him from a trespasser Held that the expiration 
of the lease did not necessarily imply the exptra 
tion of the leasee 3 right of possesjon and the 
leasee was entitled to a decree for possession as 
•gainst trespassers a where the landlord 
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ELECTION— conJd 

oi mahant ol temple — 

5ee HtNDtr Law — Ehdowiie^t 

I L K 37 All 298 

petition — 

See Criminal Pbocedtoe Conr (Act 
V OF 1898) s 195 

I L E 37 Bom 365 
See TJmted Provisoes MtnictpAiJTna 
Act (It op 1916) ss 19 to 26 

I L R 41 All 646 

nght o! — 

See Burmese Law 

I L R 44 Calc 379 

roll — 

See SIusicipAL ELEnios 

I L R 45 Calc 950 
I L. R 46 Calc 132 

Calcutta Municipal Act— Reni 7 III 

of 1899 e 56 — Corrupt Praetieee — Itnperaonalton 
— Coercion — JntimidoJioft — Free eZeetio»— /nier/er 
enet bj the ean<2ida<e or hts aoent The election oi 
a candidate as & Mu&icip^ Commissioner was 
challeuzed under s 56 o! the Calcutta Municipal 
Act 1899 on the following gtounda n* — (Olliat 
five persona were impersonated four of them being 
dead end one ab ont from Calcutta (ii) That a 
voter was coerced to vote for the elected eandi 
date (ill) That certain grogshop owners had been 
dissuaded bj Hem Chandra Lahiry Icspeotor of 
Fohoe and did not vote through fear (it) That 
the said Inspector ot Fohoe interfered snth the 
election intimidated voters and freely oanvaesed 
for the elected oandidate Held that the election 
must stand inasmuch as the chargee were not 
substantiated The Calcutta Municipal Act 1899 
containe no provision regardmg corrupt praoticee 
m eleetione Jlfens rea is an essential ingredient 
to constitute impersonation In this case th^re 
Was nothing to show that the eleet^ candidate 
Or hie agent fraudulently and wrongfully caused 
improper personification and so the charge of 
impersonation could not stand In order to avoid 
an election on the ground of mtimidation and 
undue influence it must be shown either that 
(i) the rioting or violence was instigated by the 
candidate ot his agents for whom he is responsible 
or that (ii) it prevailed to such an extent as to 
prevent the election from being an entirely free 
election Mo^OItAWJA^ Mukbebji i Bbqjo Gopal 
Goswami (1918) 22 C W N 678 

■ - . Public body — Toeoncy 

— Flection to fill Up laeancy by Use than a majority 
of voters talidiiy of — AppoinlmeM of a minor ns 
ifutftoualli o/ o mosgue vaXidilp aj According to 
a Boheme framed by the High Court a mosque 
in Madiaa was governed by a managing com 
raittee of fiv© members including the President 
and (hree MuthavxilUs workmg under them and 
vacancies in the committe© were to be filled by 
election bv an electoral body consisting of the 
remaininff committeo members and the three 
jSlutAaicalha ond the oommitteo was to appomt 
competent men as MvthaioalUs for th© mosque 
In 1906 one if if who was then eleven year* 
ol aeo was appomted by the committee as one 
of the JlfutAoicaKia In 1911 the electoral body 
consisted ot the president three other member* 
of the committee and two 2/u(A<iica2ti4 excluding 
if M I»otie6 ol a meetmg to fill op a vacant 


ELECTION — confd 


in tho committee in 1914 was served on all the 
members of the dectoral body except 21 
“nirfio members of the electoral body attended 
the meeting at which the plaintiff was elected 
There was no rule or practice fixmg the quorum 
for meetings of the electoral body Beld (i) that 
plaintiff havmg been elected at a meetmg attended 
by less than a majority of thoio entitled to vote 
hia election was invabd (ii) that the election of 
JIM as iivthaicaUi while he was a minor was 
invalid «6 ♦mho and (ni) that 21 /U even though 
a major at the time of plaintiff a election was 
not entitled to vote and want of notice to him 
of tbo meeting was immaterial Faza r AH 
(1916) I L F 40 Had 941 


Specific Relief Act—/ of s 12 

— Cu il Proe^ure Code (Act P of 390S) s 9 — 
Ditcretionary Relief principles on vbxcli granted — 
Delci / — Indian Councils Att 1309 {9 Edv; VII 
c 4) s 6 — Potcer of Qoiernor General »a Couiicif 
to mate Regulations - — Giiitl Co’irf jinsdiehonof 
I^en a plaintiff seeking to impugn the validity 
of an election held on February 14 1913 first 
made an application to the Governor General m 
Council in accordanoe with Regulations framed 
nndtf 8 6 of the Indian Councils Act 1009 which 
RegoUtions provided that the decision ol the 
Governor General in Council on the intention 
construction or appbcSlion of the Pogulationa 
should be final and afterwards when the election 
of the defendants had been declared to be valid 
by the Governor General m Council filed a suit 
on June 10 1015 playing for a dpciatation that 
the election was invalid and for an mjun tion 
leslraming the defendants from exeroi 
function o! the office to which they had been 
elected Held without deciding the question as 
to the jurisdiction of the Court and the power of 
the Governor General la Council to make Reguia ^ 
tjons orcludme that jurisdiction that m the 
circumetancea the Court should cot e^rciie its 
discretionary jurisdiction under s 42 of the Specifio 
Rebel Act in favour of the plaintiff The 
in interfering in cases of disputed e e tions should 
ADolv the principles followed by the Courts of 
Common Law m granting or refusing prwfative 
mils BaoFEiimi HiM Bjsi , Py"’ 

(1013) I L R 41 Caic 384 


ELECTRICITY ACT (IX OF 1910) 

-ss 14 IB—Papon liility of licensee to 


ss 14 ly—Eespon louiry pj luc^ 

note full compensation for any damage 
rr vruintentence caused by him or by 
oloyed by Mm~Dara,e ^^bether causel xn tie 
^t»e of the pouers granted to tXe ^ 

-as company laid a 3 inch mam in a 

ly reason of the position of cables 
wnd that tha work of layme the caW« no 
.een executed nor must it *5° 

.een executed to the reasonable 
he gas companv Subsequently the e 
any desired to replace tbe^ 3 inch 
b4 mam and for this pnrpO'o 
tre«t m quert.on q-hen they 
ion of the cables On account of the position 
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ELECTRICITY ACT (IS OF 1910)— <oi.fi 

S 11. 19-<onfi 

of cftbloa the cia company ttcto compelled 

to tssle A dircr*jon in the route taken by tbeir 
4 inch mam and claimed that the electric mpply 
company should pay the cost thereof the latter 
company refuted to do so Itdd that 
dama''ei, if any raffered by the gas company 
were dama'’es recoverable under s 19 of the 
Indian Electricity \ct of 1910 as the damage 
alleged lay in the gas company being dcprir^ 
of access to its own property {the mam) which 
WAJ inflicted once and for aU when the eleotnc 
supply company laid their cables over the mam 
and that it was a question of fact whether euch 
dama-'o had been committed UtlJ further that 
the gas company were not compelled to pro eed 
nnder s 14 o! the Act and dil not lose their re 
medies asainst the electno supply company by 
reason of their not having availed themselves of 
the provi ions of that section Qaare whether 
a licensee cau ing only as little damage detnment 
and incoDvenience as may bo is liable for damages 
under s 10 of the Indian Eleetncity Act (IX of 
1910) 7 b re BoMBiT Gas CostPawT Ltd ahd 
Bombay Elicteic Scrri-y and Tramways Com 
J-ANT Ltd (19U) I L R 29 Bom 124 

9 33— 

Stt Criminai Pboceocre Code 

« -<3. I L- R 39 Mai 686 

ELEFBAM 

\ature and txtent ct 

for iamc^e dont by tUphanl — An tUphant 
btJonijt lo a dangero>iS elau of arnmaU LtibiUt/ 
of tnentr and person in posttsvon It may be laid 
down as a rule of law that m India the elephant 
beloii''s to a dangerous class of animals A person 
who Veeps an animal belonging to a class that is 
dangerous takes the tiiV of any damage it may 
do The absolute liability of a person for any 
barm done bv his animal independently of any 
indent or necb''cnce on his part docs not depend 
on the manner or extent to which such animals 
are employed tut upon the nature of the class to 
nhich such animal belongs or the parti olar bind 
of mischief committed Liahilit) for damairo done 
by an elephant attaobes to the owner of the elo 
phant as well as to a person in whose possession 
t! 0 elephant happens to he when it commits euoh 
damatre % Edatueatti r Kappsn hAin (1912) 

I L R 35 Mad 798 

EMBANKMENT 

Stt Sale fob Absears or PryENUE 

I L R 42 Calc 765 
- — . — — - — Bt 'gal Embankmtnt 

■ict {II of 1SS2) $ 76 cU (u) (5>— 4iJ.rio» 
io «i«fiwj7 tmUixkment mtani g of~lttcrta$mg 
It ghl of tinbanlment — E» tnt aU of ojftnee i nder 
I 76 (b) The words exiating embankment 
in s 'C (6) of Bcng Act II of 1SS2 mean an em 
banVment esistmg at the time the addition la 
made 4joifAya NnfA Koila v Paj Kr ehla Bhnr 
I L li uO Calc 457 followed Goi<r<f/<in Binfta 
r Qati i Emprefs J L P II Cnie S70 expIaiocU 
as overruled The only offence constituted by 
cl (6) as distinguished from cl (.) of s. "6 u 
the omission to obtain the sanction of the CoUec 
tor to the addition to an existing embankreeut 
witbm a prohibited area me pectire of the quey 


EMBANKMENT— confi 

tion whether suoh a t i3 likely to mterfero with 
counteract or impedo anypubbo embankment and 
pnbLo watercourse BaiivATa Pandit i Emperor 
( 1911) I L R 83 Calc 413 

— . . — ■ — Poolbnndi eltargts—- 

Conlracl btluten emindar and pulnidar as to paj 
ment of poolbandi cliargts — Change of law after 
eonlmei — How far change affects the contractual 
fdationship — Emfinnlmenf lc{ (XXJ/7 of 1S55 
and Deng III of 7505) — Bengal EmbanJiment Act 
(Deng It of 7552) st 61 to SO 68 7i An agree- 
ment between the landlord and the pulnidar 
entered into while the Embankment A ts (XXXII 
of I8jy and Beng Act VII of 186C) were in force 
that the pnimdar was to be exempt from all 
charges to which the term poolt-infi oould be 
reasonably appbed is operative oven after those 
Acts were superseded by the Bengal Embank 
ment 4ct of 16S2 There is nothing in the Act 
of 1882 to render such an a'^reoment contrary to 
the pobey of the law or void for any other reason 
The pitniiiir is entitled to come to Court for the 
purpose of havmg his contractual rights vinli 
cat^ as soon as he has reason to apprehend the 
breach of the contract on which ho rohes Shiba 
Prosad SaManta V Rakhalmani Dasee (1913) 

I L E 41 Calc 130 

— — Addition to embank 

ment— Proof of voUJieaUon and due publication 
thereof— fail'ire to cemrfy iitth the preseribtd mode 
of publication — Effect of failure — Busting embank 
ment meaning of— Lease by Collector before the 
passing of the del gntng poiotr to erect and repair 
emtinlmenfs — lypliMfie.i oj the Act to eueh ttate 
—Pemotal of unaithon td adhlion to a» embanl 
ment — Bengd Imbankment Act (U of ISS2) « 6 
7$ (6) 79 and £0 The provisions of as 0 and 80 
of the Bengal Embankment Act as to looal pub 
Zicalion of the notiffcation aro merely directory and 
not mandatory Brmiafiun Ohost v Emperor 
7 C U \ 256 followed Ooierdhan Sinha v 
Queen Empress I L P 11 Calc 670 referred to 
An cxistmg embankmeut in s iG (6) means 
one existing when the addition is made Pamnath 
Pandttv bmperoT I L R 35 Caic US followed. 
The provisions of s 7I> (6) apply to and supersede 
the terms of a lease (,ranted b\ the Collector 
before the fassin^ of tho Act giving the lessoo 
the power to erect and repair embankments 
Labsumi Kantv Ha/ra t Em^lrob (1JI9) 

I L R 4G Calc 825 

EMBARRASSMENT 

of debtor — 

See Interest I L. K Calc G52 
EMBEEZLEMEI T 

See Penal Code (XL^ op 18C0) 

B 40S I L R 40 All 665 

EMERGENCY LEGISLATION 

bre To IMEBtHL Ktepcolfse with 
Enl X 

5 « Habeas Corpus 

I L. R 44 Calc 459 

EMERGENCY LEGISLATION CONTINUTtNPP 
ACT (I OF 1915) 

See Habeas Corpus 

I L. R 44 Calc. 459 

3h2 
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EMERGENCY LEGISLATION CONTINCAKCE 
ACT (I OF 1915)— confrf 

if ultra urra Ordin 

avces 111 and V of 1911 — Pouer of Goiemor 
General tn, Councii to pass embodifing prott 
stons of ordtnances—Ordinance 111 of 1914 a 11 
effect of — Jurisdiction of Courts to gwestion orders 
of internment passed under Emerqtnc}/ Legt Inlion 
Continuance Act — Indian ConneiU Ael JS61 (2d 
25 TicJ c 67) ss 22 23 Under s 23 of tha 
Indian Councils Act 1861 (24 2o Viet c 67) 
no ordinance can havo any fotoo o( law for more 
than SIX months from its promulgation hut the 
power of the Governor General in Council to pass 
an Act embodying tbo provisions of an ordinance 
is in no matter controlled or tahen awav bv that 
section It IS clear that the Governor General in 
CouD'-il has power to pass an Act like the Emer 
gency Legislation Continuance Act (1 of 1916) 
which embodies the provisions of Ordinances III 
and y of 1914 1914 which is embodied in the 
Emergency as b 11 of the Ordinance No 111 ol 
1914 which IS embodied in the Emergency Legis 
lation Continuance Act of 1915 seeks to oust the 
jurisdiction of the Courts it offends against a 22 
of the Indian Councils Act 18C1 thif the Emer 
jenov Legislation Contmuanco Act of 1915 is not 
wflro tireJ of the Governor General m Council and 
the Hioh Court has not power to call in question 
orders pas ed thereunder It is for the Go>emor 
General m Council to he satisfic'd on the matenals 
before them and the Court cannot call for the 
matenals or examine them In Ingland the 
common law rule that when an Act is repelled 
and the repealing Act is repealed by another 
which maniiests no intention that the first shaU 
continue repealed the nepeal of the second Act 
revives the first does not apolv to repealing Acts 
passed sineo 18u0 and the last repeal does not 
now revive the Act or provisions before repealed 
unless words be added reviving them The same 
principle or rule of law applies to this country 
a 3 of the General Clauses Act (I of 1368) expressly 
provided that for the purpose of reviving either 
wholly or partiallv a htatute Act or Pe^lation 
repealed at shall be necessary espres^j to state 
Biich purposi and the same is the effect of es 6 
and 7 of the General Clauses Act (X of 1897) 
In the matter of Jewa Natkoo (1916) 

20 C W N 1327 

EMIGRATION 

^ee Hixurr Law — Inhcritamcf 

I L R 4S Calc 30 

inducing — 

Set Assa:k Laboub aku Emigbation Act 
1901 S 20 164 1 Pat L J 388 

- - — - Unlawful lecrnitment — A a sam 
Labour and Emigration Act (1/ of 1901) a 161 

— Emigrate meaning of — Inducement to go from 

a place «n Brtitsh India to Fiji — Svbaejuent ta 
ducement of another place to proceed to Sylhet — 
Locus deliefi — JuriaJicfion of Criminal Co’rl~ 
Criminal Irocedure Code (^cf I of 189$) a 177 
A recruiter who induces a person at Cawnpore to 
go to Iiji but on the wa\ tal^es him to a cooly 
deptt at Arrah and induces him to proceed to 
Salhet in contraa cntion of the Assam Lahasr and 
Imicralion Act commits no offence under s 1G4 
of Act M of 1901 at Cawnpore I ut only at Airah 
and a Magistrate of the latter place has janadic 
tion to try sti h offence Paiz Aij i 1 KFebob 
( 1009) I L. R 37 Calc 27 


EMOLUMENTS 

■ parftfion of — 

See MADPAS PEOPMETAHi Fstates \ IL- 
LAOE Sermce Act (II of 1894 ) ss 5 
AXD 10 Cl ( 2 ) 

I L R d9 Mad 930 

ENCROACHMEVT 

See Bombay District Mcmcipal Act 
(III OF 1901) 85 113 1>2 

I L R 38 Bom 152 
See Boildino I L R 39 Calc 84 
See 'Madras District SIov cipahtie* 
Act (IV OF 1884) s 108 

I L R 38 Mad 456 
See SICMCiPAL Cooven 

I L R 38 Mad 6 

See Public Nuisance 

I L R 42 Calc 702 

- on pohlic street 


See PposEcuTiov 

I L R 37 Calc 645 
- Bengal Loeol Self gov~ 


ernmtnt Act (Leng Act III of 1S85) s HO 
Infrifigement of bye laio—EretUon of fence (>» in*- 
elope and edge of a road without wiptamg the 
paasane along tf — Continuing Offence— 

\Vbere a bye law passed by the District Board 
prohibited encroachment on sny part of a roa 
maintained by it or its slopes or 
the placing of fences thereon Held that the 
erectVon of a fence along the slcme and edge 
of such road without impeding the P«W. 
it is an infnni ement of the bve ^ * . 

Board has no propnetarj tight m 
m the land on wfioh its alojes or S'de ditchM 
stand A sentence of a daily fine m 
in the case of a continuing offence which may »e 
committed after the date of the pro 
which It was passed is lUegal Numari Ghatak 
t Emperor (1910) I L R 37 Calc 671 
Municipal 4et (Bengal 


' 7 / of rSSl) a S17—Encroachina on a public road 
-ilStnxalLuJBicitnt to d tcrmin* r^d to he public 
IVhere the petitioner was convicted under s -IT 
BCTgal Mutucipal Act of encroaching on a public 
wd upon a todmg that the road m question 
Xch was given a name by the Municipality was 
made over® the petitioners land to » ^enchmg 
ground and so used for some time 
sequently given up with the closing of tlV^renoU 

ground Held that this alone was not ma 
eiit for the conclusion that the road was a ^bl c 
»ne Nardo Lal ^socY t Gob^a Muni« 
?AUTV (1910) 22 c w A 598 

ENCUMBRANCE 

S« Bxecutiov of 

Guardians and Wards Act (MU 
OP laOOJ S3 7 (-) 2b 30 

I L R 37 Mad 38 
SteStLE I L E 43 Cflc 263 


by eo sharer— 

Set Joint Estate 


I L R 43 Calc 103 
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DIGEST OF CASTS 


( IGIO ) 


i ,CDMBRANCE— ronirf 

discharge of — 

Ste MxDris Reve'cce IIecovep\ Act 
{II or IS>U) «9 1 -I 

I L R 27 Mad 49 

Trtin Jtr oj portto « o/ 

ro* Imn octupanty hriUny «/ otewNtbranCe 

— £rcA<Tnj« i/ for oil parpo a a Mie — 

Temn rj ieHl 111 of ISSS) a jn The tnmfcr 
of a portion of a non transferable occupan y 
holJine » not an rncumbranco snthin the mean 
inj of e IRl of the Bengal Tenanoy Act -Iblul 
/’e/'jmn CboirJA T ikmnlar Rahmon f L R 
■43 Colt 55^ followed Rorntikicar Siajh ▼ 
Pjghiitonion Kh iliot I Pal L J 103 and /‘imi 
' iddin hhon Y AAo>/a \aiM Khnn li C ^ ^ 

2’9 referred to CAunim Sal'll v AaUi Tm 
tannoCKfitUrbillj I L R 23 Cal '>51 dia 
tio^ui bed 4n erehange is not for all purposes 
a sale Buoy Kpishna ^fuKiiERJt t Subenoba 
\*T ii BiNEiur (1019) I L R 46 Calc 891 

ENDORSEMENT 

Stt TaiLwiV Receipt 

I L R 38 Bom 659 
5<« \asLaL.ATNA»t 

1 t R 43 Calc 884 

' ' hatidaleBtly obtatoed suit on— 

.See Specwic Peljep Act (I op 1877) 
89 39 40 4j 

I L R 39 All 103 
' o! doenment (admitted as eridence)— 

S t MttiosiEDAx Law— O iPT 

I L R 38 All 627 
— . — of payments by mortgagor— 

Set MobtoaOE I L R 37 Calc 589 
Set Moetoaqe bv Minor 

I L R 38 Mad 1071 

ENDOWMENT 

Set CoNSTBCCTtO’S OF DoCCME'IT 

I L R 39 AU 311 
See Court fee I L R 40 Calc 245 
See Hindu Law — Endowment 
See HijDU Law — Succession 

I L R 32 AU 461 
See Lijutation I L R 37 Bom 231 
See lUuouEDAB Law 

I L R 37 Calc 263 

See Maiiomedan Law— Endowment 

I L R 40 Calc 297 

See Reuciious Trust 

I L R 40 Calc 251 

-■ Condiliont of talid 

^nrfoumenT— //intfa La\o — tcomane ««aIe-^erfifo 
tion to tM Kheiter told — Ocewpaney nght nc 
jNtailion of byfrni l\hero it is sought to cstab 
lish that certain lands are the subject of a valid 
endowment it must be shewn (i) tliat an absolute 
grant of tho lands was made with the intration 
that the properties should be applied to the pur 
OSes of the endowment (u) that the properties 
arc since the grant been so applied and (itt) that 
the members of the family of tlic settler have not 
trcAted the property as one the profits of wbieli 
were mainly intended to be appliM for their own 


ENDOWMENT— fonW 

bcncRt The dedication must be held to bo 
nominal when thero is no proof of tho application 
of the income of tho property for the purposes 
of the endowment and when the whole conduct 
of the parties is inconsistent with tho hypotliesis 
of a valid trust A sioman having the estate of 
a Hindu mother cannot create a valid title in 
favour of an idol The members of a firm aro 
capable of acquiring rights of occupancy in land 
Snii Thakut Parmod Banabiuapi p C Q 
Atkins 4 Pat L J 533 

— — ■ ■ properly— 1/t nnlioii 

lij Iru tee (Acborjjo) to t/ife — Properly clattned to 
b aeqatiilion of irhorjya out of peril’ll < rfcii'i 
ROl prctcl The head of an endowment having 
ConveTcd ome |iroperttc& to his wife his successor 
brought this suit for recovery on the allcg\tion 
that the propertv « as part of 1 1 e endowed property 
The donee failed t ) prove that the property was 
acquired by the Arharjva with funds which be 
longed ivclusivclj to him or which might lo 
regarded as Im oflitial perquisites and the other 
evidence pointed to the i ropertj being part of 
the endowed propetiy field that the smt was 
rightly decreed SIusammat Kamla lArnsii t 
MAnAST Basdeo tranap (P C ) 

25 C W N 217 

See fOMMERCIll I TERCOCRSE AMTB 
THE Ene> \ 

ENEMY 

Ste 8aie of Goods 

I L R 45 Calc 28 
— - attempting to trade with — 

See Tbadinq with the Enemy 

I L. R 40 Mad 34 

ship— 

Set Caroo I L R 42 Calc 334 

ENEMY TRADING ACT (X OF 1916) 

See Contract vrmi Enemy 

I L R 44 Bom 631 

See Enema 

See Mar Legislation 

ENFORCEMENT OF RIGHT 

See Maiiomedan Law — Pbe emption 

I L R 44 Calc 47 

ENFRANCHISEMENT 

and resumption— distinction between — 

See Charitable Inams 

I L. R 40 Mad. 039 

of Shrotnyam villages effect of — 

See Inam I L R 40 Mad 263 

ENGAGEMENTS 

construction of — 

See Madras Ibrioation Cess Act (\ It 
OF IS68) s 1 

L L. R 38 Mad. 997 

ENGLISH LAW 

apphcabilitj of — 

See DEFAiuiio'^—'N. 

40 Calc. 433 
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EKGUSH LAVr~^o-!^ 

appUca^Hity ci-~c6'r^^ 

Su Fi^craT I. L. E 42 Calc. 489 
Su Izzzi. 15 C W S 9*5 

Sit FcEUc INasircrE. 

r. L. B. 4 S Calc. 515 

S e Stavdaed ot PaooF 

L L. E 40 Calc 89 S 

-Deciacss C£d*r — farepftielf 


t \ Irdm Ccarta in tLi i-OT-ctn- a*» nc* beoisd 
tr uo’aud d ^ m Er^fiJi eo» di««UT m 
pom Their apxLcaVih*- wm depend open thar 
twTg con*- ten jnnctplca o jas*J* eqni t 

and coed c^mscienee SIajtte&oei Bibt r Asr .. 
lUErijSD ( 1913 ) 17 C. "W K £89 

E 5 HASCEXI?*T OF PUNliHili-VT. 

Fore* cl Hlglt CocTt — 

St* Ctnrast Peocxocex Code, 1 S 9 S 
439 L L. P 1 tai. 4 S 9 

EIiHA 5 CE 2 IEirr OF EETT 

i Bo tBAT Lv^D I r-^CNCS Cops IS”*' 

L L. P~ 45 Eon. S®! 
Sti C-’OtA Nicrra Tr^iscr Act 

2- L L B. 40 Calc. 518 

Su T.»immBP iSX> TrTiT- 

L L E. 47 Calc £SO 
St$ hism Tettee ts ncsou. _ 
t. R 46 L A. 2"9 


S« 3 tioa*js Best RtcoTtsT Act 
• 11 L. R 45 L A. 1»5 

Su OCCTTASCT RAITAt 

S Eat L. J 40 C 
Set SriT I L, R 40 Calc 423 
- grooBd lor — 


Stt Lanpeokp a>p Ttjiatt 

I L. R 45 Calc 930 


- salt !or — 


ui(e 


Su BtMiAt le^A^^■T Act ' WS. 

J U B SS Calc £70 

Vfe I vMiorP A>r Te'catt 

X L. r 5 - CaIc 449 61 C 42 

BpiirbI Tenancy Act (Vm oi WM 

s 80 f .»f Hi V u 

J.fmf. muM.n w x:i 

f Jt 4 ( tf ir *<* « 1 * * 

1 , „u,* it B * 

t r H t i 'I'l t'‘* * B 1"‘*1 11 * * 

Ifflfluv tls* " » *"1 * 1 ^ 1 " 

. » , ) jt, „ * sslU tu Us t ‘s K el « 

Act ftssd M *'U»s »ti* •»»' >" I'^l 
<ii til s t I f'ls * I's'*" ' 7 

«i>tL I ttvrssn tt > I A»U>» »S S S* t fsi' M t« 

1 Will sS lll.sl t\»t t‘‘ lJ.1s.ltit »»t tl 

r.ll sf tUsIsM'sUsst I tnt. 

«»» s\UtntM«\ SIS tls itim.st ilat Hot 


ESHASCEyrEvr or best— < o" d 

1>T the dejendia « tris tot loirer tlAS. iy n.* 
A wti^ ren va* pa d tv teHan'’s adjoa ”? 
lacda. la » *nl3“eqT:enti m l!e*»'ee!s tie kim 
r t* es tt* qae< on wnT ritrfd fcv tie- r j a at ^ 
tliat hu ciy-h to ecianr-p tie tec oi tie cefetd 
anti vx j idler * Etll t-i* ni— — i »* 
tie d«i«eti open tie qc-* ca c* tee nzi c 
tie clatatid to eciia e tie ren tras no ta 
Ua-jTcf tie decree n! idSteH laade is ti- ^ 
vtooa eoi t* waa net r j iicata iet-eeen 
parte* PiEEitt Drst c 

feA5EWEE{ll2) LLE 40Calc £9 

Ees^l Tesaacr Ac‘ s 

rrew '-O- a tf proo/ la a 

esaiaa-eceat o’ tent coder tia pct cc, jftie to 

lo-detowattA bvacoatrae ^ 

tie t^at. . waa wreed tiat a . 

»t a eertam rate pe- b^ia *aj to be lo a 
ee-tani area, tiea K J enb to m 
e* tie tea even xi list area »as 
^tioal anv artial tneatarerneat or 
ti *e r* EO p-«tie- o» meunreaieo ^ ^ «« 
paf-.*a antim -tiei tio tiat 

It no* uurembest npoc landlord t F” * 
tie^T war an e« cal mea^nreaea ^1 

r_ * pra tie* ol tnea«uT«aeaS- 
L il a prceetdin? to eaiaaee rtnt 
i5^:l KT.»o ^ Sj=^.r 

BB'i! leoMCT Y ® r,^° ifSa 

vA<% /or e» e«oi / 3 (6) of the 

appeal be* fieo “ ®^|t,"“Sineins the rent 
Bengal Teaaaer Act 187 | of 

ofa io’dies bv 7. * ^ “ h order eras 

a,aple food crop* er^cn /^^^ancemeot of 

in a holding ^ 0 Pat L J 5S3 

Kxsno Ptasap 6ivaa ( 1917 ) * ” , 

Pract!ce-~Fore» e/ 


Bengal Ten 
stjtutea r i 
A cloin tr 
of action o; 
Luniiatirn 

lJJmt^t«l i 

rent at tb 1 
biico *‘a'>r 


iiccmcnt 01 rt.il. 

t l8Sv? Sueh record eon 

t JuttaVJo piece o( evideti 
*.1 rent w a 
.kOTinu'.l bl article > 

4n«0i< and not bv » 

^’’hrm tie date of re 1 
<^lrate BmBtrt"! 

* (ion 2 rst- ^ 


antlnn ti 
Tenan'-v 
in itu 
afthm 


flufahtanie- 

i contact O'* 
of thv a. 
opt rale as • 
eohai .* 
fast * 
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nrHAKCEMEKT OP BENT— confJ 
as'crlioa bj the tenant that hia rent cannot 
be enhanc^ not foUovcd mthm 12 years by a 
Fait for enbanceinent does not confer on the 
tenant a n~ht to hold the land at a permanent 
rent. BmzxDBLA Kisnonn Mamkta r Doout 
K nas {1917) 22 C W K 85C 

I , — . — BtttQal Ttnanftf Act 

(Mil oj ]SSS) ss JOS J09~Ca4e order ♦ lOS 
dimtfud for non y rC4«u/io»i— ^ularyuenf 
suit for came r^ilUr »/ fc^rreef under t J09 
An application made under lOo ohether )t is 
sriltdrawn or Trhcther it is di mi ed lor non 
prosecution isncierthele san application made 
witLin tic meaning of the protisions of a 109 ol 
tVe lengal Tenancy Act (Mil ol 18S3) The 
proTisiona of a 109 of the Bcrpnl Tenancy Act 
(ITIl of 18So) should he atrictU enforced and 
not whittled down as appeirs to be the elTect of 
tfce decisions m C/fcrfrfi/a t TvliSingi I L Jt 
40 Ca1< 4'>S and Aomiai Jordan Clcirdhuravi 
V Aldvl {JaUn Voufflti “SC / J «54 100 

is an effrctiTe bar to a claim in the Civil Court for 
enhancement of rent on the trtound of an inerea e 
in area which was the Tobjecl of an application 
previously made under e lOjoftteEcngalTenanc) 
Act (\TU of 188a) but di mi sed for non proaecu 
lion Astna KBATtrv r JIaici au CnownurnT 
(l^SO) I L R 48 Calc 157 

ENHATCEblENT OP SENTENCE 

Set CnniLVAi Peocedctie Coos s 4‘’3 
I L P 86 All 485 
See Pan « tv rA«tcNnrn 

I L B 44 Calc 278 
See Ssvrs’tcr EvnaaccutvT or 

EMOYMENT 

adverse — • 

See Easesiems Act (V or 1882) a 15 
I E B 38 Mad I 

ENMITY OR HATRED 

dissemination of — 

See SECtTBiTT ron Goon Behavtocb 

1 L R 43 Calc 691 

ENQUIRY 

See Cnisii'iAi. Fi ocEDUBE Code s 117 
242 I L R 84 Mad 139 

ENTICING AWAY MARRIED WOMEN 
See Pe-jai. Code s 498 

1 L R 42 All 401 

EPIDEMIC DISEASES ACT (HI OF 1897) 

83 2 3 — 

See Pesal Code (Act XLV op 1660) 
ss 18S AWD 2C9 

I L R 38 Mai 602 
EQUITABLE ASSIGNMENT 

See Admimstbator Generals Act (11 
OP 1874) s« 28 34 and 3^ 

1 L R 3S Mad. 500 
EQUITABLE ESTOPPEL 

Set E'lTori’EL bv Jcdcment 

1 L R 3“* Mad £70 


EQUITABLE ESTOPPEL- confd 

See Letters op ADurstsTRATioN 

3 Fat L J 415 
See Will [ 24 C W N 529 

EQUITABLE LIEN 

See Trassper op Pbopeett Act ss b'* 
100 I L R 33 All 708 


EQUITABLE MORTGAGE 

See UoRTOAOE I L R 43 Calc 895 
See Tbansfeb op Pbopfbty Act (It of 
IBS'*) s 59 I L R 38 Bom 372 

— ' - Trantfer for Properly 

Act {/I of J8S ) e 55— One of leieral ^oinl mori 
gagoT* joe eetirg ro property foniprt«<i in the title 
iredt deforiled of properties icif7 in Ordtran/ Origi 
Hal Cirtl Juriediction of the High Court — Jarifdic 
hem — Letters Patent el 12 — J/eW'M^ie tfeeree Where 
ecpctaI joint motlgagora had effected an equitable 
mortgage hr deposit of title deeds one of them 
having no interest m any of the properties covered 
bv the dyosited title deed* within the Ordinary 
Original Jurisdiction of the High Court — Held 
that the defendants having incurred a joint debt 
and that debt having been secured by them 
by a deposit of title deeds ther were jointly 
responsible and the question whether one of (he 
defendants was interested or not m any of no 
properties covered by tbo deposited deeds in the 
way affected the question ol jurisdiction of the 
Court It is not relevant m such a suit to enquire 
what interest eacK* one ol the mortgagors had in 
the properties comprised in the title<decda jointly 
deposited bv tbom Matiqahs Coal Co Ls i 
Lhbaoebs Ld (1911) I L R 88 Calc 824 
■ - — . - .1 Btpotii of lifle deeda— 

vhelhtT off title deeds ehoill &e deposited— 
•nterest passes on for closure The Transfer of 
Property Act 18B'' is not exhaustive There are 
many mortgages known to Enghsh Law which 
It IS difficult or impos ible to onng within tbo 
tenuB of the Transfer of Property Act 18S2 
There is no t chnical rule that in an equitable 
mortgage all tho title deeds should be deposited 
jt 19 mcrelv a question of intintion. I't'here a 
ebarw in an indigo concern is mortgaged tho parties 
must be taken to intend that when foreclosure or 
salo takes place at some subsequent date the 
share shall pais to the purchaser aa it stands at 
tho date of foreclosure or sale This would include 
not only what strictly could bo held to be accea 
eionv hut also changes m nood will rights under 
contraLts etc ITesI v Laicday 11 B L C 37S 
approved Bhdppvdba Nath Bast: r SfvssAM 
siAT WAAmxrR'TissA Beoam £ Pat L J 293 


EQUITABLE RELIEF 

See Consent uecuee 

I L. B 44 Bom. 544 
EQUITABLE SECURITY 

See JIoRTOAGE I L R 89 Calc 810 


EQUITABLE SET OFF 

Set CoNTiuci L L. R 37 Ca c 334 
* Order disallomng plea 


lefort remand tf rKiy &e reneired ni /not heanng 
Held that in the wreumstauces of the case the 
Court of the Judicial f^^-ioner was nght in 
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DfGESr or CASES 
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EQEITABtE SET-OFF 

aHowmg tho defendant s plei of <>qBitaWo Su* off 
fit the final htannjr after a roraand it had ottl'^ed 
far certain jnqames ahhough at tho pwfioua 
bearing it bad upheld tlio decision of the lower 
Court rejecting the plea Shbo ^AlUl•s S«Qn » 
DwnpvArn S: ait (1913) 18 C W N 420 

EQUITIES ON PARTITION 

See TaA^9FER op PKOfErrr Act (IV op 
1882) ‘IS CO AXD 01 

1 L B 33 Mad 3lQ 

equity justice and good conscience 


equity of SEDEMPTION--cu«f^ 

J/iiitli Jlfdi ((/ C 15 ^ ffdf) and /lut^ar v 
Oajaif^ar C/invie (?5 Indian Cases GOO) distin 
gnished Sh45i >awa 2 t ■=!?imn Arnttc 

I L R i Ub 549 

Parcha e of b'j nart 

goQtt — of moTlijnQCT to rethttn i r«rcI)a«o 
ol mortgaged property by a roortpageo at a sale 
held m conlraienfion of e ^5 of the Transfer of 
Property Act ISsS eoidiblo not voii TJio 
mortgagor most thtrefaro have the sale setasido 
before ho can rodccoi the pnoptrtl PA'fstr 
SiiEo Narain Ojha X Pajj Jativ Oriu { 1 S! 7 ) 
S Pat E J 5S? 


— - rule ol— 

Ste Hikdo Law — 5lAt\TE*iANCE 

I L. H S? Mad 396 


EQUITY OF REDEMPTION 

Mostoaoe I I R 34 Mad. U5 
1 L R 29 Bora 55 
I L P 38 AU 411 
I L R 44 Bora 723 
See MoBTOiOos anb SIobtoaoee. 

L L R 41 Bom 357 

i« RECEamov 


Set Trtix I t B 37 Calc 239 

acquisition ol, by trespassers— 

See TKAASPtB or Pcocertv Act (I\ of 
] 8Si) s t>S (s) 

I I R 39 Mai 959 
— — assignment o! to soreties— 

Stt Mortoaoc I t> R 45 Calc 702 


— — clog 00— 

See VosroiOB I L R S3 Alt 651 
Sit Mobtoaoe 5 Pat L J 423 

— sola and pre-empted— 
bee Btryopt-KRAitD AtiESA-nov Act {11 
OF 1903) 8 3 I L, R, 37 AU 487 


— suit by Transferer of — 

S<« Cim VnocEDrBS Code O W\I\ 
RB 2 3 4 A»D 9 5 Pat 1 J 595 

Transferee of part ol— 

Sffi MOBTrAOE 

1 L R 4B Calc 23 

— Enlm tn Seienue 

records more than 13 yeare M-^wJiether tv^ennl 
for acip<>«>(ton of fide— odtffa* posetmon lo 1889 
on the death of Mussammat Hhun the surtiTMig 
t»idow oi Kasain Sbab plain'll! succeeded In 
having bta n*ma entf-red «i the Revenue tecorda 
as owner of tho land originally owne<l by Kasam 
Shah and mortgaged b^ VwaMmwit Tajo ono ot 
bi» widows jn iBdS with jos e«sion to tfto tleftn 
dants 1 to 3 » predecessors. riainOfl sued Irt Wll 
for redemption of the mortgage and Ihe question 
wat whether he had acijuiri^ s title to the «j»it-y 
ot redtmption bj reawn of the entries m tha 
revenue records in his fftvoor einee ISfS Held 
that the plaintil! eouM not and did not aeqatre 
ownership of the equity of reilcmrlion bv merely 
hating an entry In hi* favour m the Revenoo 
Tteerds. Aosieai" Sen v liarhart to} (31 JndiOK 

171} /oUowed Aun^oo tel r J/reeammtif 


... ■ ■■ — Eitinipushmenl—Mort 

gager fuetiog a rajinanta to v\ort]agtt for t7\e f-isd 
—^Mortgagee ezeeutirg lahuliyat to j>ag Government 
aeeeestitni In 187f. the plaintiff mortmped tho 
land in dispute to the defendants and in 1879 
p*s eil a wjirtiiiKi relinquishing all hi9 Otcupnncy 
nghla lit tho Slid land in fatour of the deicnaants. 
The latter nt tho same tmm gave s comflementaiy 
toMiyal agreeing to pnj Corirnmcnt assessment 
on the land The plaintiff hating mi«l to redwn 
tho mortgage Held dismissing the suit that the 
fwjiwwifl fttid laMigal effcctitall} estmRuwheo 
the plaintiff s equitt of redemption ^ 
Narwav t Corit Rt'ucjn'irnA (1914) 

I I> R 39 Bom 55 


BBROKEOUS DEOISIOI.S AKB OKDBSS 
— ea ® question of law— ^ 

See Lisittatjo'! Act (M or Ihl") 
fec« JI Aft- 0 „ . 

I L R 86 Mad 553 

SeePES JPDICATA „ , ... 

I T. E 39 Calc 848 


ERROR 


- of fact- 




Of Law- 

5ff Charoe I 


E R 40 Cslc 56$ 

error OMISSION OB IRREQULABITY 

tffeCiiwiOE I L R 40 Calc 16 

— correctioB ol — 

i’eeRcuANO I t B 44 Calc 929 

ESCAPE FROM CUSTODY 

'JT'h'aT'mc 17 

I. I, It. 43 All. 185 

aCHEAT 

S<e■^rA^lOS^EP^^ Law ^ 

1 L R 44 Bom 947 
See Trassfeb or rnorenTr Act jH or 
s Ol I L R 83 AU 111 

— — faifore of Uejhand » 

Widow • death — 
ffi-iDi Law— tMnow 

L t. R* 45 Boro 1108 
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( ICIS } 


ESTATE 

See MAOrJS EaTiTES L-V^d Act (I o» 
inos)« 3 I L R SS Mad 33 

absolute or Unuted— 

Set Hi'>DU law — WiLU 

r L R 39 All 44Q 
Ulljog iuto possession— 

See EiffCTi'^ciE^ 

I L R 39 Mad 554 

In common Tenancy — 

See *!aI.E fob ArnEAits or Reve'^e 

I L R 39 Calc 353 
o! deceased person (LiabUity o!h- 

^teAlAl'tTENA’CCE 

I L R 41 Calc 58 

Tanjore Palace- 

See AUDiiis Fstates Ls^d Act (1 op 
lOObt 1 1 (2) fd) 

I L R 40 Mad 389 

ESTATE LAND ACT 

See Maori Act I or 1003 

ESTATES PARTITION ACT (BENG VUI OF 
18"6) 

— '—'.I DiiHion o/ tenancy 

There is nothing in the Estates Partition Act IS'O 
to prcTcnt the partition of a t^naner into separate 
tenancies without the eon ent of the tenants 
rAMLOCKAW KEEB C AOEPMTH MiSSER 

1 Pat L J 270 

8$ 7 111 149- 

See Title serr fob 

1 L R 37 Calc 662 

8S 23 25 29 45 48 ll9-u2o does 

not bar a suit for a declaration that a 3rd person 
pas inz as a tenant is m reality not a tenant 
Laeki CnowDUBAM r Aeloo Jha 

16 C W N 639 

- g 7 — Pretioue ynrfilion vhen a bor to 
/reah part I on — Actual ] ml poHejiion of jmtU of 
l^e proprrl j at iXe tune tchen part lion i< apjdttdfor 
i/ enotfee a jw filion to Le ri de although there lad 
6«ea n prei ou* porlif on — Ciiii Court fonehetion 
oftod^VtreeiMeunfilforpnrltl on b j CoUeefor S 7 
of the £ tales Partion Act contemplates a fennal 
dirmon of the lands of an estate by metes and 
bounds agreed to by all Aa oa-ners and a pos cssion 
of separate lands held in scTeralty by each such 
CO owner M here it was found that there had been 
a precious arraneement bv which the co sharers 
had possession of different lands but there had not 
been a complete partition by metes and bounds and 
an ijmnli share was retained and some eo o w u e ra 
who were ignored \tv that partition subsequently 
obtained an tj imf* share in each of the mouzahs 
Held that there w as no complete partition as con 
templated by a 7 of the Estates Partition Actmeh 
as would bar partition und r the Act SrmWe 
If a eompteto partition is once effected no subse 
quent partition under the Act can take place eseept 
on a joint application bs all the proprietors even 
though after auch partition each of the Separate 
parcels becomes, or some of them become jointly 
vestfsl in more proprietors than ono o that it might 
be said that there was joint ownership m the pro 
perty at the time of application under the Act. 


ESTATES PARTITION ACT (BENG VIII OP 
1878)— confd 
- ■ s 7 — contd 

Where there were several co sharers holding ijmalt 
shares in all the moitzahs and the lower Court had 
declared that the land was not fit to bS partitioned 
and thereb) barred all future partitions Held 
that the order was wrong and that the ijmali share 
holders might if thej chose ask for a partition of 
the entire taluk. Quart Whether a Civil Court 
has junsdition to prohibit absolutely a partition 
to be made by the revenue authorities Tajasiai 
Au t MessoD Ali (1010) 14 C W N 632 

SS 11 113 and 114 — 

Revisional Powers of 

the Board of re\enue discussed BiRAUnADRA 
Rctii and Oss e Tanaboan Prohebaj IsOha 
p\Liv 1 Fat L 1 491 


hre I ARTiTioN 4 Pat L J 29 

M 23 24 26 77 94 and 99— 

Pftrale futrlition of baka ht lands tjfetl o/— safe 
of separated pfol bj proprietor in po4iessio»i— 
of pirelaser Ss 23 U 2C and 77 show that a 
Civil Court has jurisdiction to decide a question 
of title or extent of interest not onlj between a 
proprietor and a stranger but also 'between the 
proprietors tl en selves after a partition has been 
completed Babibia Kaxaeoilabi Kier i 
HtsDEsmAARiOiR 5 Pat L 7 456 

■ '88 25 804 29— 

A « I ixiitatios 6 Pat L 7 41 

5«« I ARTiTiov 3 Pat L 7 188 

' - gg 25 119 — Ctiil euil for decfnrofion 
of Itnanty rtght icAcre Collettor decides cynia I »l in 
parfiiion proceedings— }{ain(a\nab\ltlj—D*f*tl of 
parties e^jeef >on irAen muel te tal en W here m the 
course of partition proceedings before the Collector 
the defendants set up a claim that they were 
tenant mrespe t of that land to wlieh the plaintiffs 
who were some of the joint propnetors objected 
and the objection was overruled bv the Collector 
Hill that a suit by the plaintiffs for a declaration 
that there was no tenancy right of the defendants 
was not barred Lasni Chocdhpx c \eloo 
JnA(19Il) 26 C W h 639 

as 28 29 and Si- 

See Obdeb in CorNciL 2 Pat L J 498 

8 99— 

See Joint Estate 

I L R 43 Calc 103 

ss 82 and 119 — Where a Pcvecue 

Court has pv ed an order under e “i- refusing a 
partition on the gro ind t] at the land is rent free 
property s 119 docs not bar a uit for partition 
mtheCmlCourt Jitaca'-dhan S rr nr JItsa'i 
MAT Scbua Keer 6 PiL L. 7 6S9 

' ss. Ill, 149 — DfCiJion of title in pro 

ceedtngs under i/torscinf u t— Miras Itnur eir 
cum tanees prortng — Perman nt tiru lur f irorf 
of ferma enry of lenure 111 excep 3 of tl e 
Estates Partition \ct applies onh to permartnt 
tenures tic existence of which is admiiiM f v the 
teouie holders and has no application where this 
w denied by any of them fc U9 of the Estate* 
Partition \ct does not bar a separate suit for the 
estabh hnieot of n miror title found afiinst ly 
the r^enne officer lough the tn ra-dar 
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DIGEST OF CASES 


( 1620 ) 


ESTATES PARTITION ACT (BRNC Vin OP 

1876)~~coMfd 

’SS ill i69~cof!fd 


faappen'! to be a part proprietor Tbs object of 
s 149 IS only to exclude the jurisdiction of 
Courts m ca es where the ({ucstjon relates to tie 
rleterminatioa of Goreroment Revemie oe to tie 
detijh of partition it dres not on t the junsdie 
tion of the Civil Court m ma teja trhici involve 
a question of titl« Innntfa hue t Ihtff 
njiuram I L It Zdbole U6 relied on Wheit! 
It was found that a tenure had been jn enstenre 
for at least 7‘i jears that the origin of Ibetenancj 
was unknown that sub tantial stnictorea vere 
er''cted on the land that tht conTCisnce of the 
tenure referred to the tenure as «f«is tenure 
that while tb" tta’Mferablo cliaiacltr of a jote 
purchased along with the tenun, was disputed 
the purchasers were left in undiatuthetl piy* cssioo 
oltneteraie — Dll tbatfrojntbesecirciioistnnee* 
it could be Itgitiwately inf^rrctl that tic fentire 
was of a permanent character ffpendm Ktiehno 
Mandal \ Imotf F)an J L Jl 32 Cate 41 
c SC IT \ \\1ratciH Slandal T /enintf 

A/iun 1 L R S9 Cnh &} a c SC R A 8*>5 
A aba Kvman Ditn r Be? nn inf Se» I 1/ R 34 
Calc 0'!^ } e ff C f» \ 565 rened upon 

AWi/fFaMf^ Bihi 1 I P '‘I i ole 

40f distiBrtUished Tasoi iNAiROnouniioPt t 
Eam rfAXiAisi Rat CaoworiCRi (1910) 

I5C W N 45 
I E R 37 Calc 662 
r 119,88 — 'inUcgti\n*!cmItTofRet< 


ESTOPPEL-wnW 

6ee Aptebse Possession 

I L R 40 Calc m 
I L B S7 Mad. 373 
5«e Aoha Tevaact Act (II of 1901} 
e 16 S L R 41 All 22S 

Ste ArsrrxATioif Act 109b 

I L P 43 AIL 456 

See Beeaui 

I L B 37 All 5 j 7 
I L P 46 Calc 566 
See Bosidav Cirr I*u«> Pevtmie Art 
(Bom II or 1876) ss 30 33 30 40 
I I, B 89 Bom 864 
Bee BeniBAT Cirt IirrBomiEM Act 
(B oJ. Act IV ot JS9S} e 48(11) 


tiitCovri u*'e»lier On the application of dclend 
aaf a co sharer lot tho partition o( bis share 
in ft fa ‘ » nroceediags under the Patates Partition 
Act wero taken Throughout the proceedings 
ao q^uegtion was raised under s 68 and do order 
was passed under that section The ptaiatiff 
another co shar r objected eniy to the mode in 
whi h th© common land were divided but never 
took the objectiMi that more land woe sHotted to 
the estate under partition than that estate was 
entitled to The plaintiff’s objection was rej^jt^ 
by oil the revenue authorities up to th© Board 
of Pevenuo and the final order for partition was 
made The plaintiff then brought a ouit for de 
claration of title to and possession of certain land 
alJCffing that by reason of fraud practised by one 
of the dcfendinti in conneulion with the ptepars 
lien of Iho record of rights on whivb the partition 
procecdiDys wcrebi«ed land belonging cNcfusjvely 
to bun bad been partjtjoneil as joint land Held 
that under s 119 of the Estates Partitton Act Uw 
plaintiffs not being persona aggrieved bj an order 
under s S8 had no right of euit m the Ovd Court 
ricTc/iEn J — Tliat the plaintiff could not b« 
allowed to recover land allotted to defendant 
wild t retairiFa lands allotted to him bj the same 
partition BICfUP080^ / — Where there Is no 
dispute 8S to the q/antum of interest each co 
sharer has m joint lands I ut flic question is as to 
whether 8 particular pi«ce of land is part of th© 
joint lands or is the ctcIusiv© property of a co 
sharer the question la not one onder proviso (i) 
to 8 119 of the Act GrRBtrssn PnosvD T*WAKt 
r Kali Phosad Nabaiv Srsoii (I91-I) 

19 C W N 1322 

ESTOPPEB 

{jte Admivistfator PirNpSNTZ Ijtc. 

I t R 41 Cftic 771 

NreADomoN 1 L B 84 All 8 


I Ii R 42 Bom 54 


fi eCciStti.'ai.t Trusts . ^ 

I L B 34 Mad 406 


Set CllAtTLIDAPI CffAKAJtA'' 

15 c W S 976 


See Civil Pholeiitbe Code 18®> 

9 13 I I B 33 iiad 459 

8 43 I t B 34 All 172 

e rS7 E E B 35 AH 257 

See CivtL PfocEPPBE Cope 1903 
9 60 0 KXI. 9Z ^ 

0 ELI E 6{SJ 


I I. P 41 ''lb4 827 
S„ Ml) » 

S«C0IPA!T I ^ R SIS 

St>a.aTtai I L E SS Calc 4IS 


Sa, raaaMIst Acr . tS 


See EmpRm-b Act fl of 
118 I L B 38 All 226 

I L B 40 Mad 561 
1 Pat E J 18 
I L R 41 Bom 480 


See EiEcimoy or dlcbee 


3 Pat Ii I 454 


I t E 36 Bom 185 




t I E iS All 593 


SS c W K 2M 


5, 

L R 11 1 A 21/ 
1 1 E. IS cal/- loss 


£ .JraisuicTio-s^ IRS! JIaO- «' 


S<,U-«0«o*' 0T‘=''''58 H,a J3 
I I R 32 A'l 213 
I t R IS Calc 1070 
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DIGEST OF C\SEJ3 


( 1C2. ) 


ESTOPPEL — eonii 

Stt La'^d Registsatiov 

I L R as Calc SIS 
Su Lease I L R 42 Bom 103 
Stt Ltirras of Admd.tstbatiq'? 

3 Fat L J 416 

Stt Lra^rATIO^ Act (IX or lOOS) s 19 
I L. R aa Uad 701 
Stt JlAEOilEDAN Latv 24 C W N 321 
Stt Mabovedas Law — D o^rn 

I L R 33 AU 291 
5«Mi>0R 15 C W N 239 

SmMoeigaoe 15 C W N 572 

22 C W N 641 
I L R 34 AU 640 
I L R 40 Calc 534 
I L R 35 AU 353 
I L R 36 AU 141 
1 L. R 47 Calc 446 


^<e ^IrMapAL Election 

I L R 47 Calc 524 
.Ste Notice I L R 40 Calc 503 
•S« OCCCPAVCr BOLCD.G 

24 C W N 818 
iS<« Pbiscipal a\d Agent 

14 C W K 381 

<8(e Res Jooicata 

I L R 41 Calc 69 
I L R 2 Lab 88 


Su Sale or Goods 

I L R 42 Bom 16 
S« SpEcmc Pelief Act 1877 s 41 

I L R 44 Bom 175 

Stt '*CL Lease 

I L R 48 Calc 783 
A’« Title I L. R 44 Calc 771 


Su Tbade Hark 


I L R 40 Calc 814 
I L R 42 Calc 262 


TFA>srEB orruopEjiTV Act b J07 
J L R 36 Bom 500 


See ^ erdob abd Sub endob 

I L R 38 Calc 127 
See^AiATB I L. R 44 Calc JO 
£«e\\AEF I L R 37 Bom 447 
5«e\\itr 3 Pat L J 199 

— doctnne ol feeding the — 

Stt Expect AN ctis 

I L R 39 Mad. 554 

nonnserofnghtto take natei from 

a well — 


S(t Ea fment Act s 13 and 47 

I L P 45 Bom 80 


— standing by while bnilding operations 
are going on — 

Stc Acquie CEBcr 

I L R 2Lah 258 

1 Denial of Title 

2 Estoppel *T Conduct 

3 Fstoppel Br Jddcuent 


ESTOPPEL — corfrf 


I DENIAL OF TITLE 

' ' " ■ — Sarajam — Inam — -ATir 

o* (jwnnanpnl (tnavcy ) — Dental of Soravjamdar a 
AMornnienI to svcetssne Soraiyamdare In 
an ejectment suit brought by an Inamdar agamst 
peraons claiming to hold as mirasi or permaneiit 
tenants it was conceded tbNt the inam rights m 
the land in suit appertained to a saranjam held on 
pobtical tenure and that the present incumbent of 
the saronjatn was tho plaintiS Tho defendants 
tc isted the plaintifl a claim to eject them on the 
ground that the mam rights were merely the right 
to receive the royal eharo of the revenue and that 
the proprietary rights in the soil were pnor to the 
date of tbe grant rested in the grantee of the mam 
liad descended to his heirs mdependentU of tho 
main and fiirnished tho leasehold op mirasi right 
Held that the defendant a contention ln^ olved the 
denial of the title of the rerersionary rights m the 
landam tho defendants occupation of the successive 
aaranjamdars approved by Government Tho 
de eodanta had hoBever been continuosly paying 
rent for their holding to the sueces ive saranjam 
dara including tho plaintiff Thej wore thus 
estopped by attornment from disputing the plaint 
iff a title I osurfei Dajt v Sabaji Fanv S 
Bom JI C It (4 f ) liS and Dee dem JIarfoit 
V Iriyytna 4 Q L 3ST referred to Tpiiisas 
rAJlCHANDRA r SkCKII GuLA r ifllAM (IPOD) 

I L R 34 Bom 329 


- riidenre -lei {/ 


1872) t JIS~4(qutt)Ctnct-~Both parltti e^uaffy 
conuTMt’t ttt/A true a/alt offacti— I ague allegftlio ta 
— Btnl cojifreitrsy to be citcerta\ntd by Hie Judge 
W here parties maho vague and loo e allegation it 
IS alwajs essential to the correct dcteruaination of 
the auit that the roil coutroversN should be ascer 
tamed by tbe Jud''e by que tionmg then legal 
adv) ers as to what is exactly their position m the 
natter tthere both parties to a suit are equally 
conversant with the true state of fact it is abmrd 
to refer to tho doelnno ol estojipcl In the t ear 
I8il Goveemnent granted to the defendants pre 
(Iccessor m title a certam plot of land ituate at 
DhandhuLa Tho grant tspres h stated that a 
strip of land belongmg to Go emment was tbe 
southern boundary of the plot so granted This 
statement was repeated m the mort^B^e tle<d exe 
cuted by tho defendants jredcee or in title to 
tho defendants themselves m the year 1SJ3 In 
the soar 1S9 j the defendants purcha ed the aid 

S ot and encroached on the stnobj extending their 
itldin*' on It Thereupon the Secretart cl ‘^tate 
for India m Council brought a 'iiit again t them to 


m the Tear 1908 Tho defendants plea was that 
th r were m posse* ion and enjoyment for a Jong 
time and consequenth thcie was acquie-eence and 
e toppel on the part ol the ofticers of Government 
and Dhandhuka Mumeipahtv and tlie* wi bed to 
lead evidence to prove their J lea IJtll that tho 
defendants title deeds haring hrougJit to their 
knowlcdgcthetitleof thcGovemmeat tLedjctrmes 
of e toppel and acquiesceneo were not applieab! 
and the suit wa» governed bv fixt\ rear bmita 
tion the roTemtnijdJ^ing a partv to it Fan 

C110 IIZ.AL TlE feECEETABU OP 

State tor Isma \ L. R 35 Bom 182 
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BIGEKT OF CASES 


( 1628 ) 


estoppel — cciltd 

II ESTOPPEL B\ CONTiUCT— cofltf 


«*«« 

paacff hditnQ — Morl^ag^ oj — P»r 

cAaser 0 / Me holding af prtvnfe *alt — 
le■^st landlord to ptrchnser — Ettdtnce (Act I of 
!S 2) g 115 A person haring a ntyatj inicrest 
in certain lamls ino rtgaged tho same to the plamtlS 
without the JanJIortis consent Sabaeqo^tiy 
rariona transfera 0 ' parti oosol the lands taongaged 
were ejected to diSctmt persons hy the widow ol 
the mortfagor Finsllj the mdow sold a portKot 
*f the mortgaged lands wtt the eonsent ol the 
landlord to one Radha Kanta Chahrasatl* who 
after Ins purchase took a {re h lease of the came 
from the kadloid at an enhanced tent on paj meat 
of s premiuja A suit hanag bwa lasliluted 
by the mortgagee for rccorery of the mortgage 
laoney the -widow and aB the sahsequent trans 
ferees including the purobaser wore made parties 
The purchaser pletdod that he was not a noocasuiy 
partr to the suit and that the inortgaje was 
ma alid on the ground that tbo raijati right was not 
transferable The Oistricfc ludg’e hamg dccwled 
a^aiasthira cm these points the purchaser appealed 
tithe llwh ( niirt Held (Goxe J dwscfitin.«J 
that the jwrehaser claitning artdet a title party 
at least created b> the mortgagor -was cstopp^ 
{torn raising the plea of uon transferability 01 the 
Boldin? Artihno Lai Shnha r Blairoh Chandra 
Jtnhat $ 0 W \ rorlius lfmatiinnt3ia AA<rfa» 
i 8 aAeha t liartndra Lat Eistms I L R 3o Cak 
004 ISO \V \ "21 Doe t Stont 3 0 B 37C 
Doev VtHerg i fd d E 7S3 Higher v Hoicard 
'>$ Feat 5?5 Deiandro \ath Sea r Jfir a 
Somed Seriyi JQC L J UO referred to RanBA 
K tvw CatCBtTiRTi p U tirtviN 0 v SsAae (Iff 12 ) 

I L R 32 Cafe 513 

Ba>it /ree (<tnlfc-— 


Sar^ad — No nenUon of rent <a Me eaaaj—T'eitcc.sf-f 
mnliNff t-mjwotemeni by ft ereovofinj lanis tffect 
dn/wence 0 / landlords sniealicn to gra-nl rent 
free ngM la e suit brought br the lundJord to 
recover posse aioa of a tank with its banks and 
in the alternative to have tho lands assessed with 
fair rent the defendant pleaded that the tank 
been ntfhtnr (rent free) from a long time by virtuo 
of a sanad granted b> the predecct os of the platot 
iff Tho aanad was granted jn the year ISoO to re 
cKcavato «a unclaimed silted up tank by which 
tha grantee was required 60 eveavate the tank 
bp eroployia" earth cutlers and the only testno 
tion toiposeci was that the limits of the kacieat 
tank were not to bo o\cecded Ttexe was no 
provision tor the payraent of any rent m tbs 

S reicot or future ana nothing was said as to tbe 
uratioa of the gcaoe The ancestor of tho d 

auc ro eaeavated the tank at coasiderabie eicpenee 
and It baa been in the etclusivo possession, of tfae 
family of the defendant from father to soa and 
stiii auppiios kood dtinking water Held that 
under the circumstaneos tho i lamtiff was nstopp«d 
from as ettin^ that the tank with its banks abonU 
conic un Icr a now liablhlj of which there svas aio 
indication in the provioit* history of the tank 
an I that therefore it eontd not bo i»»sosso<l wj-tb 
any rents fhld p#rC UTTtRJEE J that according 
to llindu di^-'ing new tanks aoJ re 

excavation of old ones bemg suprctnely mcntorioita 
the ancestor of tho pfaiiitill eotili no^er baTO 
meant that the grant raadoby tbo «aao f was a mcTa 
bceasc sod that the ilefeadaak vas rn titled 


ESfO?PElr^con.ld 

n ESTOPEEL BE CO'^DVOT-^ald 

bold the tank tnth its banks -without payment 
of rent as long aa the tank served the purpose far 
wfuob the grant was tnado Tbo possession £if a 
party bssia? his titb on s grant end not on adverse 
possessioQ as an altemative source of title cannot 
DB tteed for any purpose other than for esplaining 
thn grant on which ho rehes BifiSvesa EisaosB 
%£x'ii%xx 1 AsBiM Aw (I9I2J 

I L R 39 CaJc 4S9 


— Estappd by co>iduet 

— Hindu Lais^AdoptiOU b>j vriAatB under 

auihortlyof her husband — 4>«6se7i(enf «»>{ fo set asids 
adoption at tnuihd — Denial of any i-tdid autho 
rttif la aiapl-^Aiopki sea hating on failh of re 
presentations by nidoio marnei performed thradh 
of adoptiie father and tneiirrei heacp hab-dilisg »« 
niaiRfntatnp his change of etatas and priidtgee la 
this case which was *.a appeal frona the decision 
of the High Court la Hhamn Xunurar r Sulmni 
B\ngh I L R 3Q All 5i2 their Lordships of 
the Judicial Comnuttee while evpfossmg theit 
opmtan that tbe question m tha case might wcU 
be decided as one of fact on fhe appciiant « own 
Blaiemaits without recourse to the do tnne of 
estoppel did not differ f«>o* the new of the 
High Court as to the apphsabititv of that 
doctrine The appeUant they held had aiststed 
her aothonty to adopt in the most eoleain manner 
under her hand aod seal and her euaduat both 
before and after that assertion had been of » 
liko uaequiTccal character She ccaJil not BOW 
bo allowed to chauge her story without grave 
iBjustioe ensuing to tbe tospotiJent who had 
aeted la rebanee upoa her deliberate end repeated 
representations The estoppol however th^ 
L^rdehips said mast bo taken as bea^ pute^ 
persona! and did not btad any one claiming by as 
independent title Djujiam JvtrvwaR t BatWiVt 
Srt.o«{19i2> 1 t R 3« AU. 388 

OAuipnruy keddmg 

mortgagti to 'amindar and eaJi la encHUaa 
0/ a decree on tie mortgage uf a fired rale heading-— 
Ejedmenf of punhastr— Right of purchaeer h 
ruoeer juttsessiOa-'Posstttorp (dk An. oocaponcy 
hoUing was mortgaged to tho eanundat as a 
fixed rate boldiaq was eold as »«oh ift eiecatioa 
of a decree on the mortgage and purohasod by a 
Btranger who remaiaod in poasoasion thereof for 
eome f^erca years paying rent to the Kamindar 
Subsequently the purchaser was dispossed by 
the ittd-SBent debtor Held oa suit by the pur 
chaser to recover posseuioa that the dclendaot 
was estopped from sotting up the pies theS the 
bolding -was an oocapanoy hwdia» and that the 
defeRilsiit barm" ao title at all, the phuntiS was 
califled to posacssioa oQ the stwaigth of 

bia poasMSOiy title Asokab iXcsADf v Fati 
AiiiafWS) I L R 31 AU 538 

. - Person rtol m fuel 

njirfed rsoy urgi The doctrine of cstopptJ fay 
oonduct docs not applv m aoaw la which the party 
cJsJrain" that tho other side f* bouita ev too 
estoppel had osptess notice of the fact which he 
aaye was not reprosentod to him bv tho other side 
as the true fact S tft it C/r tv&aa 3foaiior>i*rrvaT 


l/nref ftered deed of 
txthangt of tteo- flats eaJi viarA more ftua Old 
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DIGEST OP CASES 


{ 1630 ) 


mOPPEL— conW 

II ESTOPPEL B\ CONTODCT— conrfJ 
— Condncl confimxng the exchange tehelhtr an 
( topptl •" a to recorer pot ession — Traitifer 
cf Propectif Act IV of JSS'* ts 61 5i ond 1J&— 
Co”ipe"*afio" The plaintiS and the defendant 
exchan ed adjacent plots of land each vorth 
more than * hundred rupees hv means of an 
nnre'ulered deed on 4th March lOOS both 
believing that they had effected a Tahd transfer 
Po session was taken by each party and defen 
dant be-^an to erect a very costly building placing 
A wall thereof on tho land he had acquired in 
exchange While the budding was in progress 
the plaintiff demanded and obtained Pa 625 
from the defendant on the ground that the plot 
he parted with was found to be more in extent 
than the defendants After the completion of 
the building the plaintiff brought this suit in 
1911 for recovery of hia plot after removal of the 
defendants budJin" on it Tho defendant 
pleaded infer nhn that be had acquired a vabd 
title to the plot that the plaintiff was estopped 
by his conduct from recovering the plot and that 
i£ the plaintiff was to get a decree ha must pay 
compensation as a condition of recovery UeUt 
on Letters Patent Appeal, by Sanaseva Attaw 
and \aprsR JJ {Abdob Pamit J dissent 
m") — ^i) that the plaintiff was not estopped 
and that ho was entitled to recover his plot owing 
to the absence of a registered deed o( exchange 
81 requir^ by ss 61 and 118 of the Transfer of 
Property Act and (n) that the plaintiff must 
par lufHoient compensation before reoovery 
under s 51 of the Transfer of Property Act 
Kvrrt 1 ttrareddi v Kum Bapireddt I L R 
29 i/ai 336 followed Mahomed Mum v 
Aghore Kumar QanguU I L R 42 Calc SOt 
and \ enJ.ayyimTM Roc v Appa Rao I L R 
u9 Mad uOO explained and distinguished Per 
Asorn Damsf J —Plaintiff was estopped by 
his conduct from recovermg hia lot in spite of 
tho want of A registered deed of exchange Per 
Sadasiva Avyab and Napier JJ The word 
transferee in s 51 of the Transfer of Property 
Act includes also a transferee under an invalid 
transfer and tho words tho per on causing the 
eviction include a tran leror under on ins slid 
transfer Pasiav sthav i rA>OABATnAv (1917) 

I L R 40 Iliad 1134 
. — jEreclion of building 

oil another a land — aC 7 iiiese««ee of ouner t manager 
A stranger who constructs a building on the land 
of another without tholatter s consent is liable to 
be ejected In such a case the trespss er is not 
entitled to claim compensation for the bnddmg 
erected even though an a<’ent of the owner of the 
land ercatod or encouraged an expectation that the 
trespasser would be given an interest la tho land 
if tho agent a powers are expressly limited ao as to 
exoludo conveyance of land. Per Coapsun J — 
In India thepower to dispose of the landed property 
of a company does not usually lie m the hands 
of the local Manager Per -idinton J—A 
person who deals with a known agent endowed 
with limited authority and powers is bound to 
AS ertam tho scope of tho agent a authority and he 
neglects to do so at his- peril The description of a 
person in a power of attorney as a general agent 
and manager cannot override the express limitation 
m the dcM SroErvo v The Tata Ibo> avd 
Steel Company (191") 2 Pat L. J 600 


ESTOPPEL— con fi 

HI ESTOPPEL BE JUDGMENT 
5ee Civil Procedure Code 1882 ss 13 
44 {5} I L R 35 Bom 297 

— Set/lemenl — Suit 3y 

after born son to eel aside selllement — Difference 
beltceen estoppel and res judicata Estoppel and 
res judicata are entirely different Res judicata 
precludes a man averring tho same thing twice over 
IQ successive litigations while estoppel prevents 
him saying one thing at one time and the opposite 
at another Cassaually Jairajeiui v Sir 
Cdbumbdot Ebbaiiiji (1911) 

I I R 36 Bom 214 
■ - — — , ■ Des Judicata and 

estoppel dialing itshed Res judicata ousts the 
)uns^lion of the Court while estoppel does no 
more than shut the mouth of a party Estoppel 
never means anything more than that a person 
ahall not be allowed to say one thing at one time 
and the opposite of it at another time while 
res judicata means nothin" more than that a person 
ehall not be beard to say tbe same thing twice over 
BoAiaitARSEB Navabhai V Moratui Kesuatji 
A Co (1911) 1 L R 36 Bom 283 

— — — ' ' Eguilable estoppel — Rea 

judicata— fniemaify eontracl of—Dreo'V^Dterts 
against promisee is binding on promisor The second 
defendant undertook to pay interest on certain 
debt of the plamtiff and in default agreed to in 
deatot/y thephuMff sgamsc all losses caused there 
by The second defendant having defaulted the 
creditor recovered judgment both for principal and 
interest on the debts in a suit to which the plamt 
iS and second defendant were parties the court 
finding that second defendant s plea of payment of 
interest was false la a suit by tho plamtiff for 
recovery of damages against the second defendant 
on account of the latter a default in payment of the 
etipuUted interest the second defendant a-'am 
pl^ed payment Hell that whether the techni 
cal rule of res judicata was applicable or not the 
second defendant was equitably c topped by 
reason of the finding in the previous suit from 
rasm" the contention that ho hod rcaffy paid the 
interest duo to tho creditor Where there is a 
contract to indomtufv a de>.roo pass d against the 
promisee cannot be impeached by tho promisor 
and if both the promisee and the promisor were 
parties to the euit by tho third party or if the 
promisor had notice of the suit tho judament would 
be conclusive aaainst tlio promisor Tho contract 
on tbe part of the promisor is substantially broken 
when the Court finds in a suit honestlv de ended by 
the promise that there has be n a violation of duty 
by tho promisor which has entitled a third paty 
to tho damaoe for which the md mnity has be“n 
given Parltr v Leie s L R 8 Ch A 1035 
I05S Mtrcaniit Investment and General Trust 
Companj v Rieer Plate Trust Loan and ig iv j 
Companj [MS/] 7 Cft 578 ani EruAeao Vora'iir 
V Aaaaan 1 L R 21 Mad 8 reftrrei to 

^ALLATrS r \ BlPnirTTT ir.i (lOli) 

I L. R 37 Mad 2*0 
• Judgment o^rmed 

on ippeal— Second ippeal not d sided on menli — . 

FinaSj dfcirfrd — Bnlish Daluehistan Pegula 
fioA /J of 1S9C s 10 The appellant in pur 
snance of a deed of dissolalion of partnership 
executed a bond for navment of a sum of 
money to the ^ed to set aide 
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EVIDENCE-fonfJ 

of value of the subject matter — 

Sfe Civil Ppocedcbp Code (Act V o» 
1<M33) s 110 I L R 40 Bora 477 
ODUs of proof o{ necessity 


Hivdc? I tw — Ewdoitkevt 

I L R 40 Iflaa 402 

recording ol — 

s ■>! MMARY Trial 

I L R 48 Calc 28$ 

tegaidiug property transactions— 

“• 'iiKiFU Psjifr AoT s 27 

I Pat L 2 455 

safBciency of to prove necessity— 

9ec Hivdu Law — Fndoivmevt 

I L R 40 load 402 

unregistered deed « property — 

Specific RELirr Act 1877 r 115 


- where witness not srom — 


Oaths Act (III of «« o 13 

I L R 88 2Ia3 550 

— Admissibility ol evtdance — Faouty 

settlement — Fiid^nft of ««WZemcn{ eon«t<ttiH7 of a 
joint ap^icatton by tbf ptrtiu for piutaiiOH ii» 
ro-r^tej tM property tn. dispute The brother «ad 
widow of a deceased Hindu n dtepnto 

between them as to the ownership ot the property 
ol the deceased means of a lomt application 
m the Perenuc Court asl mg that the property 
should bo recorded half m the name of each Tb« 
was done and sobse^iiently each sold the share 
of which he Of she was recorded as owner There 
after the widoi^ ened to rccoTcr the share which 
hid gone to h T husband s brother Iftld that 
It must be preamacd from the application ift the 
mutation proceedings the recoidm" of names by 
tha ReTonuo Oourt in necordanee with that appli 
cation sod the 8 ubsc<]ucnt sales on the strength 
of that record that the parties entered into a 
lamily arrangement and tb© application presented 
to the Perenne Court w-is therefore not compul 
ROTjly registrable and was admissible lo cvidi-oce 
Kosta 1 PlARI 1 AL (1913) 

1 1 R 35 All 50S 
'Expert JO handwriting— raise fob* 


to etidenee of—Corrodoration of such 
• udsnee An accused should not ordinarily be 
convicted of forgery upon the uncorroborated 
teetitnony of a handwriting expert ITbe valuo 
to be attached to the Cvi lence of haodimtine 
espefts discussed In re Venkata Bow (1913) 

I L R 86 hlad 159 

— Private knowledge ol facts by Judge 

— £fmo far nay bt relied on by htm—^ataram 
fandi — Afrisniny of ^aiaram—HIadrat htiatts 
LanA let (/ nj ISOS) a I8S conalrucliot cf 
tVhere the Judge used Inowlodg© gauicd br hint 
Irom bis own expenenco as to ecareitv of land 
for cultivation (although his knowledge was 
partly derived from facts relating generally to 
the Ian Is tn t)io zamindari of Xazrid in whicb 
the lands in amt \rere situated) IltlJ that 
t)io fact «t which ha bad such knowledge was 
merely a fact of economical history and that 
he hed not acted lUegahy m relying upon it Ptr 
‘■C'iDAnA ATYAti J —A Judge is not entitled 
to rely CB specire facts not prorrtl by tbo endeoc© 


E7IDENCE-coh(J 

Jii the case Imt known to hmi per onaWy or o*her 
wise hot ho mav uso bis general knowledge and 
exponence in determining the crodibiJity of evidence 
adduced before him and applj mg it to the decHioa 
of the specitic ficts in dispute in the case Per 
^ADASrtA Arxif J — I fbinJ the only 

practical rule which can be laid down in these 
oases IS that if a Tuclgc knows of his own knowledge 
as an individual observer of a past rekrent con 
Crete private incident and that fact cannot ho 
biibjcctid to ouiihr proof at the time of trial 
(such as a person s colour rescmblaneo of features 
appearance behaviour eliemieal cirpermienfs on 
the present condition of fhe ohjert) and if the 
truth of such incidents is contested between the 
partica he should mention his private knowledge 
of such incidents to the parties and he should 
tdose to be tbo Judge in that case unless both the 
parties after ho so mmtions to them his said 
personal knowledge of that particular incident 
atate that they have no objection to his continuing 
as Jodge In the present case the learned Judb^ 
has not gone further than to us© the general 
knowledge which ho has acifuired as a past revenue 
oflletr and as a rcventir Court of experience in 
the course of the performance of his duties in 
zamindari tracts and X hold tbat ho was entitled 
to use such knowledge in coming to conelusion on 
the facts after the consideration of the evidence let 
m in this case Per CoWsW Tbc word saxemm 
as applied to lands does not necessarily convey the 
idea of fall proprietary right m the ratomdar 
All that IS clear is lhat tavamiA was compensation 
granted to a Eamindar or Jlevcniio officer under the 
hfabomedan (rOToinincnt Ecr Ctbiam Bhcre 
p<j«« entered into m 1817 CTicUacei »gree 
menls to lease operating from 1st 1898 JIM that 
a 185 of the (JIadras) Fst'tM I^nds Act I of 
1908 (does net prethide the Court from taking 
such oafto’into consideration it being tot date of 
thecontract tbat is material in deciding whether the 
evidence 13 ndniisJible per Svt-DASA Ayt*p J 
lb© Act does not laj down anj ride as to all 
the kinds of evidence that may be produced to 
prove that tbo land in question is private laud and 
It esnoot 6 c ieW tbat *U ovideaeo as to leases sub 
•vquent to let July 1898 is abut out altogether 
P» bADASiVA Aavat J— Evidence as to leiues 
eraated after Ist July 1895 is shut out by s lS5 
if the Jeases aro Bought to be used for the pur 
pox© of proving the character of the tenure of 
thofand Lakshmayaa t \ara 0 ARasa Apfabow 
( 1913 ) 1 L R 36 Mad 168 

Doeniseatary evidence — Pewfolby 

appeOafe Court of decision as lo genuineness 
of doeumrnts~Fxiden£S taleit on tommsuon so 
that knt Court had not the usual adfanloys of se ftp 
end b«i«Ry witness — iJuit bj head of family and 
owner <4 impartiblr raj to recover immoieabie pro 
perto reierling lo roj on failure of objerl* for whuhxt 
irasptten os wi^in/eauace In this appeal from too 
decision of tbo Xftgb Court m Fateshart FartM 
Aerata ^\n]h t Buifra Aaro a / A / «•“ a« 

SSS their Lord«hips of the Judicial Committee 
ajjroed with the view of the Ifi^h Court that the * 
plaintiff (respondent) was cntitf^ to succeed so 
far 43 his Claim sras based on the sipardnoina 
which ll genuine was iJccisive of the ca*e and 
sntboat dissenting from Ihcir opinion on the Mint 
of law as to t)ie competency of the AppeidlateLourt 
under Uio circuinrtaneoi to add a party after the 
period of limitation for the soil had erpired afSrm 
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EVIDENCE— 

«-d the fir I a" to th j.enumrnras of tSii / ird 
nom an I imr i il la ni an I iismi4« d the ippcat 
iMDiD \ltUlD r I tTE«»Rt 1 4RT\r N »r»IS MNOK 
<nin> I L R 32 All 241 

— • Usufrnctuaty mortgage — Burden 

«l proof — ''ll for j 01 rf nttrijiijit 
f o) rl I rf I roighl hi/// ht / ir * — Iff 
tuopi n Ihot n on4i1 it in jwm r/ Where the 
plamtifi who were mufruclitart mortga ee «iro 
never pc) 44IOII of tli mortptjcd property 

And did not attompt to rccor r j oi emion until the 
penod of limitation had aliao t rvpired it waa h Id 
on plea rai ed l>i the d fen lanta that no conauler 
Ation ha 1 pa cd. tint the burden of provin" that 
<?m 1 leraiioa had pas -mI was rightly ihifted to tbo 
plaintiffs Ae}olindl\ Makahr I t P S ili 
bit fo'Iowi-d Mahohir 1 nni4 v /t aA (it Dijtl 
Ut llri/y \o/n 11004) in di tmgu.ahed 
Pimrt r 1 4M f iiiXDPt (1911) 

I L R 33 AIL 4S3 

Prosecution of witness for penary 

on deposition irregularly taken— Ari(fr>er 
(rr«;7N/ir(/y an foXiHj iin/fer t iCO Criuti 
nol Irortdire Cod* (-fef 1 of /S/ff j— / fferf of 
trrrjyfifi/y \Vli re a deposition has been read 
to a witness oicr in Court and has be a admitted 
l>> him to bo correct m tbo presence of the Judge 
too fact that another witne s was bein. examined 
»t the time H no defence to a prosecution of the 
deponent forgiaingfalisea id<.iicoin tiie deposition 
ao rca 1 ortr homakhi mthon C/<W/ a fmperor 
I L n ‘’S Mel iOS commented on Ihough 
deposition so rccofled iiught inaalidtto the con 
TJCtioa of tho accused in the case m winch the 
deposition was so recorded the deponent having 
admitted its correctness mai lorroi)“rIv comict d 
of perjury thereon S njin Lradt \ ^ njiress Cf 
r C \e I5J if JS04 {inreporl ,1) {If Heirs Cr 
Pit I3i} di tinguLshed Bocra i Emperor 

I L R 34 hlad 141 

Unstamped promissory note executed 

in Rampur In faronr of the Kawab ol 
Rampnr — .Sii t at tuch nri* m JJri(i*h Inin— 
Lea lo I coit*n tus — Rimp'tr ^tamp Imw is 5’ 
;ror fc) ond Cirtiin moneys haring 

been advanced by tho \aw»b of Ptropur a pro 
cm sory note was accepted as security in favour of 
the Nawab ul Rampur anl b anng no stamp 
rbe Nawab b ui^ esaminc 1 on commi sion 
silted — This debt la duo to me personally and. 
ordinarily Hp akin„ a debt which is due to me is 
due to tho State and a debt arhich is duo to tho 
Stat IS due to mo but the said amount I «d 
van "d from mv own funis Vceonluig to the 
Stamp r*aw of Rampur a document exwnitel in 
faaour of the Slate did not roiuiro tobostanspnl 
//e/<f that the Uc loct rontrachta bad to bo applied 
anl that the note in question not licing drawn m 
favoir o' tho ' awab m liis private capacity did 
not r«imro to bo stamped VirrvA BeosM t Tnv 
Nswad of IUmpub (1911) 

I L. R 33 All 571 

Proof of adoption — Prciunptoi 

from non aopraranee of jJjihI fj in Court at tc I Uit 
—1 fact ce for each hliyant lo eaute A « eppon nt lo 
hr filed at a loihi'ts — Non product on of aeronnt 
hoots icifA entries made at eeremonj of adoplion-- 
Unealffaeiorj eonditl of ease In this eas m 
which the only issue was whether an alleged adoj 
tion hid taken plico or not tho onus being on the 
plaintiff (rcsponlent) to prove thit ho bad been 


EVIDENCE-co»(rf 

adop od tho Judicial Committee licl I that ho had 
not dischar4,cd tbo onus upon him ant reaersed the 
d'cision of the Hiph Court mainly on the ground 
that due weight did not appear to have been given 
to the conduct of the plaintiff the improbability 
and inconsistency of tho stora told on his behalf 
his absence from the avitnc s bos and tho non 
proluction of all books and documents Bavmg 
regard to the wtll known and often proved habits 
of the Indian people with regard to the keeping of 
accounts rccortling their most minute transactions 
the non production of an5 books m which anything 
connected with this ceremony (of adoption) was 
nitiiad coacred the plaintiff s case with su picion 
No effort was shown to have been made bj either 
sidfl to procure their pioduction no search for 
them or loss of them was proved no explanation 
why they wero not forthcoming The spccus of 
advocacy tolerated by tho Courts of Law in the 
United Proamccs of InJia in whi h the unworthy 
effort of the advo ate on each aide is to force his / 
opponent to produce his owm client m order that ha 
him elf iu3} have the opportunity of cross examin 
mg tliat client w ith the result that should the oppo 
nent refuse to be led into this trap the parties 
the principal witnesses are iieser examined at all 
cond mned by tho Judicial Committee as a ucioiis 
practice unworth) of a high toned or reputable 
eystem of advocacy as embarras in" and perplex 
ing judicial invistii^ation and it was to be feared 
too ofKii enabling fraud falsehood or chicane to 
bafll" justice Qaitrc U hether the existence of 
•u II a nystem former] a ground for not drawing 
tho ordinary presumption to the detriment of tho 
plaintiff from bis failure to go into the witness box 
and support his ca e ^rmU Tt does not J tL 
Kt^WSK I CUDISNJI T SL (190d) 

I L R 32 All 104 

— — Reprexeatstire la laterest— hi denee 

id * I * U here there IS no repnsentatiyo 
III mterosl who can consent imdirs ISJof 
th B idencc At t) tie di elosiire of com 
municalioas madi. Ij a dtcra ed husband to 
ins wife dorm" marriage the wif should not bo 
iwrmittcdis n if willm^todi clo e uc’ communi 
stions Til widow of a decea ed hii bind IS not his 
Peir cntitive in interr t foi tie jmrjiosc of 
..ising eut.li con ent Nawsh Uowiadsr r 
I tiPERon I L R 40 Calc 891 

Birth day hook* entries In—// 

ad I ss to pro r nj — // ( landt e d nrt aj lo 

icift n adm t I t Ij n td lal f — Affdai \l bj 

hid ( id Itforo q triho i / hg led al lo vf t ag 
Ao«* fir ad I I* '/ NN here the cs id n e showed a 
raetice to make c ntri “S of dales cf births m books 
eft for the purpo_e of ol tainuij, the opinion of 
astrologers as to good or ill fortune J/e/d that 
under tho Straits Selll ments Ordinance No 3 of 
18*11 tbs. provLioiM of which 111 thu rtspect aro 
id ntisal with those of the In ban J vi leoce Act 
the birth da\ books were admi sibic to prove the 
dates of birth if tho parol evi lence concerning them 
um accepted V husband s cvidsuco as to tu* 
snfoe age which sras obviou-I> m tho nature of 
h areay biinj, admis-sible for w)iat it was w^rih, 
auaBiiavit sworn by him on a previous daco which 
ahov>l that ho hs 1 sworn to the same date before 
the question arose tva-s for tliat purpos* admu j h!a 
in evidence Carvn nooi Ovon Nron r Knsw 

SdsLee(1'*1o) 19 a W N 787 

Duhebel of greater part of the 

evidence of the proseeatios sntseuex— 0«iiric 
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EVIDENCE-fO'ift? 

on ihf Tt uhit-^l f0]>rttt<j of tit (oniict on — 
Practice Uhcn iht prosecution Mitnc->t8 «rp 
fouiiU to bfi untruthful as to tlio grcatir pirl of 
their CTidcnce- it wotifd bo dangCTOiis to connet 
the accused on the rc&idnt without corrol oration 
H vri KnisiivA ( !• MirBOR (1014) 

I L R 42 Calc 781 

Evidence trhen iy a Court without 

jurisdiction— i tffrt // toh^^hI to trial tl a* nr 
dene if nkront Consent or want of oljcction 
to tiio reception of cvidtnco nrhich is irrcleaant 
cannot make the cMtlcnco relevant tut con 
sent or want of oljcetion to the wrong innnner 
m winch relc»nnt midtnie should le bronchi on 
rccotd of the suit durntiths parties from objeoiui'* 
to swell cMdcnce m a Court of Appeal Uiffir v 
Ztadha Dast III 1 1 Ul 7b • lidlooctl 
The fact that it was cvKlcnco tnken jiroMoniU bv 
a Court which was held to haxo hid no juri dictiori 
to tr\ the ca o and lake the cxidence and ibnl it 
VOS consented to be treated as cTidenco does 
not a0cct the xabditv of the consent C^iorre 
\thetlicr in a ease falling under s 33 of the Fii 
denco Act e\ idcncc rccordccl by a Court can I e 
regarde 1 as not given m a judicial proceeding on 
the mere ground that the decree of the Court wav 
snb cQuintlj set asidw for defect of junsdicUon 

Bn RtMJi Pn*KestPaiAMit Cant • \rwK*T* 
Rao (1012) I L R 38 Mad. 160 

— - — Mortgage — rccitaf o/ Pteetjd of eo»si 

drrafion— J'eeitaf ar!mt**<l! at aQamtt rtprrtrntn 
fiKS of orijuirtf tiorfjayor l!e!d that the ad 
nusion ol the receipt of consulctation contained 
in A mortgage deed it rdinijsibie in idenci aeaimt 
the wptc«ntatii<8 in interest of the tngmil niort 
E&eora Praittu-arQ rcthaLor \ Iidlnnvddi / L 
it etotc 2CS hi(ntrtr\ I ttfliirar 'tini/h 

30 iU L J 300 and IWcf Ifi 

2 A \o 120 J 1011 followed 3fan/‘T nr •> ngh 
V SumtrtiKuar If H 17 Ul 1 S not flowed 
BitJushtear r t/arbani Safioj ® ^ , 

€59 Qhnrpheln i Peimukicar Dai/al 3 C A w 
€53 ntid Palnn Jan Hilji T ItnanJan HC L J 
173 doubted Dmem Lat t JIej.nDUM Raasii 
(1013) I L R 35 AU 181 

Handwriting companson ol— Arf 

wwsiJ'ihl'/ of rnUictpIcd Utter lenlten by tne acctiva 
rttotiny to <1 « mjxwlo/ on of contraband tocaive 
lie fubjcct of the rtaryc — iJmtfstbhty of *«lcr 
cevted letters addreitcd to the aecnttd >i» order to 
vrote identity tcitk the s nder of a lelesram nleiart 
to the ehargc-~ Imjwi into Poisol meaninfr of— 
Isei lire of cocaine in He Custom Uovse f^oTc 
clmmt _jr..*.ie< A<l (I «/ ««) ' 

V >* 2(K> «(n)«”26J 

A letter written 1>3 annccuscd when, self aisservii^ 
18 ■pninii facie eeidcoee against him 11 Jt re ites 
distinetiy to a relevant point 3l is not necersarv 
that It rhouid be signet! it >a enough if it istroccu 
to the wntcr and it is adnn siWa though it maw 
have been intercepted or surreptitiously dfciamrf 
and opened Pex x Dirringlon 2 C A i 41S 
referred to An unsigned letter proved to h-vc 
been written by the. accused addressed to a fiiro in 
London wb cb hid bhipped certain confi-jband 
coeame which the accused was chST-ed with Jin 
porting into Betigal is admissible in exidoice 
thou h intercepted under the order of the v’*B» 
trate at the Post Office doling the course of transit 
A letter written 1 j the exporter of certnin contra 
I and cocaine the sul jeet of the cl arpe egairrt th* 
seensed contamin a refticncc to a telegram igned 


EVIDENCE-forid 

m ft diflcrcnt name 1 iit bearing the emte busm^s 
ftddrc s as that of the accu ed w relevant uiwt 
8 !1 of the liultnce Act as showing that the 
ftccu c<I war the sender of the fcKgram lhou"i» 
the fetter was intercepted nt tbe Post Office oadec 
on order o* tlio ^tagistrnte 1 cforc dcliien QuHft 
r Cooper I Q P D 10 apjirovcd Although an 
atcisalrle article may bo actoally within the geo* 
erathicaHitmtsof Rcngal it cannot be said to have 
been l>rmi_bt info Rcngal within the miaiung 01 
a 2 (/2) of tbe Rengal hseto Act if it Js 
cepted lit tbe Custom House and the cfltncc in 
ucfi ft case fs not one of importing but of attempt 
}n« to import under s Cl of tho Act read wit 
40M boot... E»rTooj(ra3^ ^ ^ 

Cole Cl Elrt!i-rao.ily Eeeota-^^ 

imiiM rill te 

„„ .1. (..rfooTT I// 0//W3 o«.l „ 

lcMlo/4S72) . 12 svl I (SlanA Ith'frahm W 
In on oetioo .n the blmiH Setllcocnl. lo ocortr 

11.0 0.00001 Joe . poc MlleiC 

aotroiKct rlcadrf ll'Ct „! 

1.0 Tcm.l* Ihom 

tbis plea there was tendered at the trial an ^ T 
bx tbe 5 fcndaale dreased w 

."m’ccI k»°“F tt 

JSSAlo'c." "'"r .X.'i.B 

.ho. ■‘“‘I'* eoBt™'!.." 

V,“„r.o ^5.001^..- leec^oo. 

of p,w.o. «/ '“Xrf'So miiJu’v-rHiitna 

o7^or”o<nl r4tr«S m.TlS"*. 

Jed^pLoc <» . 

S.'.d. Z S fSSL'".'! »S 

The Tccord of tho P^cceumj, *rbedoctt- 

pleaders lor cheat ^and ven 

fta a^dTdm.Ued all the ^ hf pS^ 

therein ordered that up to morrow 

on tbe record and ihp date ood 

for foial disposal 

the wgnature of the ;rathV April IS5T 

The e«rti6ed cot j was on t»o - , nrUece sots 

I wed to the pJeadcr acting ^ rupee 

Of tho pJamtiffs It bore » m 

Tbt deJeuee was that **'*’**„, not properly 
forceaVie as the docutec ovciniled tbi- 

rtamjed Tie <inhord.nate Jmi e owin^ 
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EVIDENCE— r ild 

ob <^tJoa and decreed the suit The Di met 
Judge held that the copv nas re<iuiri 1 b> article 
"0 of Pe-guUtioa \ of Is'*'' to bear a tamp of 
the lamp ralio as the ori-mal comprouuso that 
the onginsl 1>ore a s anip of one nipeo cnK hot 
require a stamp of ton rujKe an I as it wn 
insulfi icntlv itampo-f its copr was not admis 
siblo in end oce Ho rea- r'Od the decision of 
the first f ourt and dismi M the iiit Tho llisb 
Court on appeal re torc<l the deci ion of tho Sub 
ordinato Jud-e IhlJ bv the Judicial Committee 
(affirmiag that dcci ion) tliat the mortgs”^ was 
made verballv and was Tahd aceordinn to the 
law then in force and it was notified to the Court 
as part of tlio settlement Tiio jiro'Ciit nit aias 
not based on any agreement contained in the 
petition but on a contract made out ide and 
recited in it to enable tho Court to inahe a docreo 
in accordance with the settlement If tho Jnd^e 
did so the defendants objections fell to the 
ground and whether ho did or not tho suit based 
on the agreement made independently of and 
before tho petition was filed m Court was clearly 
mamtainablc If hones cr the petition was 
treated as the document creating the mortgage 
It mmlit riihtlT bo presumed that tho oCbcct 
before whom it was presented eatufied lumscU 
that It was properly atanipod No infcrcuee 
could bo drawn from the fact that the copy boro 
a one rupee stamp for that is the proper stann 
for issnin" a copy of the proceeding m tho ZilUb 
Court ana as a copj of the petition end the order 
thereon it 1 ore tlie proper Court fco tamp of 
one rupee The Distnet Judge fell into an error 
m talung tho stamp on tho certified copy es an 
indication of the stamp on tho petition itself 
AHHtnPtiar Abid Hvauv (1910) 

I L R 38 All 494 
■ Coseenatioo between dstendanl 

and plaintiffs pleader— iFAen «uir m «>nUm 
phtioii t/ admuiibU »» tuAcnct — -tdinission 
•twit hy nut Js/endunf nidtrci ayatnil nil clhtrt — 
Fvidtvce Ut (/ of 18i2) it 18 23 In a suit 
for rent (hero was a talk of settlement between 
tho plaintiff’s pleader and one of tho dcfenilants 
when the suit was about to be instituted. llrlJ 
that the mcro fact of the conver ation taLin" 
place when the parties were contcmplatuig a suit 
might bo mstitutcd is not in itself sufficient to 
preTcnt tlio coiiTersation from being put m m idrace 
R’aft'ieev SnutR [1830) Hoc <L M 44G ir««a t 
Lawson {1830) iloo ( 21 44'’n NrcA^aon e 
Smith 3 Slariie 128 Ilardiny r Jonts {IS35) 
f <4. O 135 and JorJen v Monev 5 11 L C 
1S5 relied on J/oAoteer SinjA v Dhujjoo Sing! 
20 W Ji 172 discussed hen sercral per ons 
are jomtly interested in the subject matter of a 
suit an admission by one of them is recei\able in 
evidence not only against himself but aUo against 
the other defendants whether they be all jointly 
suing or sued provided that the admis ion relates 
to the subject matter m duputo and be made 
by the declarant in his character of a per>on 
jointly interested with tho party a<’aui t whom 
tho evidcnco is tendered £oir»iiniiiA Sandart 
Das! V J/flilfii Stndan Last I L 11 It Calc 
StS Chntho Siwjh T Jharo Sm/jh I L F 39 
Calc 09S and tA m<n ili&i v fiduf Ladtr AnAefr 
7 7 Jf ■’5 Had 26 referred to A<ili hssfort 
Chowdhuri/ r Copt JloJan Roy thowdhurif S 
6 ir N 755 di tingui bod "MrajAV 3 Litb«b r 
UravDDi Mil (191C) I L R 44 Calc ISO 


EVIDENCE-confi 

— Conveyaace — Intension to Mort 

gage — Third parti/ oioner — ^o^ce — iiidenc* 4cl 
(/ of 1872) > 0” As between tho parties to an 
absolute convovance s O'* of tho Lvidonco Act 
(subject to its provisos) precludes the giving ot 
oral evidence to prove that (ho transaction was 
intended to be a mortgage Tho section however 
applie onlv as between the parties Where 
therefore the grantee takes knowing that a third 
person is tho owner of tho property and tho grantor 
IS only a mortgageo and that tho intention of all 
parties is merely to transfer tho morti^age oral 
evidence is admis ible to prove the real nature of 
the transaction Semble that a claim b\ the 
grantee to bo owner nnder those circrfins mces is 
fraudulent and if a 02 applied oral evidenco would 
b admusible under that proviso lehitaramarajn 
V Sahbarajii 1 L P "S JIad 7 Manny Lin r 
j/« IllaiH” J Z- iJ ^ 100 and Datloo talai Tala 
ram V Chandra rnforum I L R 30 Bom 119 
approved Baltu LaXshman v Goitnda Kanji 
1 I R 4 Bom o9i and other decisions dis 
approred IIaiivo Kyih i SmvE La (1917) 

L R 44 I A 236 
I L R 88 Calc 892 

hlottgagB deed— roriii of proof of— 

Endtnce Act [I of 189'*) ts 68 to 71 In o suit 
on a niottga-’c bonJ the admi ion of ese iitioa 
by tbe sole inortgagrr does not dispense with 
thene e sity of complj iiig with the provisions of 
a CSot the Rndeoco Act in order to prove the 
execution of the document ns against other 
jvurtica in the suit who do not admit such eseou 
tiOD Such a iJocument must be proved as 
again t them m accoidanco with tho provisions 
ofes 6S C9 and 71 of the Fviilcnco Act Jogendra 
\alh MwVopaVyav Aifut Cl aran Bundopndhyit 
rC IT A 3i7 distingiuhcd Batiii CnAwnBA 
Mrrot t Joqendrs Nato ^UlLiI.AltABl3 (I9l0) 

1 L B 44 Calc 345 

A party in po so sion 

of written evidence on a material is»ue is not 
jastifi«>d m withholding it on tho plea of onu of 
proof bciBs oil h« opponent T S Unit rE'sci. 
t Manikavasaka (1917) 21 C W N 761 

Relevancy of judgment— Fn il of 

«feusrd/or tf\m\naX breach of trust of cerium ninouni* 
—Jadyment in a eiiif tat* Arlirren tht partis* 
as to tht omounlv — of the y djmtnt 
»nlo tie crimniBl proeecrfiTiji Tho apphoant wss 
prosecuted for onminal breach of trust with 
reference to ecrtaia items There was a civil 
•alt between the complainant and tbe applicant 
regarding items which included the items mvolved 
in the eniuinal case The civil suit was decided 
In appheants favour He thereupon applied to 
admit the judgment m evidence in the criminal 
rase and on the strength of it prayed for an 
order of duchOToC The itagiitrate bavmg refused 
to admit it in evidence the applicant applied to 
tbe High Court JlelJ that the judgment of tbe 
Onl watt was admisjllo in evidence mtsmuoh 
as It would be relevant and important to know 
what tbe rights of tho parties were as determined 
by tho civil Court with respect to the items charged 
against the apphoant JlAEKrit In rt (1014) 

I L. R 41 Som 1 

Unregistered dee d— 4 d m i s 

4 b Idy cf dttd for coR tUroJ purpostt^-Joint 

owners — idetrse posst n One of two broth rs 
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EVIDENCE-<-« -fif 

jOJUt owner of eertom iinrfiQ\aWo proiKitx 
esccutftl a <Iecil of relin<iwuliromt m lavoHf of 
4li0 oUiiT Tlio deoil was no\cr ropj'timl 1««4 
the brother jn wlio«o laiour »t wat motloromftKwd 
m posse ion uf the entire properly //rW that 
tho deed of reiiniimshraent was RdnMs«bte m 
eeidenco to protc the nature of the occopanta 
posses'ion and tint thero Mas no legal impovj 
biUly about one co owntr elaiming adverse possi \ 
8ion Bs acftinst the other JiuMTl-V e lv^TR^ 
itvNTtlOrJ) r L R 39 All 690 

• t.ci<lexrt iti yl oj 


1S72) 4 J2 — e/ae/j «»rf foinfwrl o/ptfrl>r 
to ilait I j that Ui^ utre »ior/j>jg*8 «««" *« 

/orm tAry »i«re nb»oli It (r«»*/*ra — froudafeaf dtal 
ing Kith proitrh/ uheh Ot »wrlt<» 4 k «» itlougeii in 
athirdptw tola parti/ to ated The language of 
8 92 of tho retdcnco Act 1872 with regard to a 
contract groat or disposition rcduceii to wniing 
in terms applies and njiplica alono «a between 
the parties to «nj ewch m«tniment or their repro 
seatotirrs m interest herevor neconlmcly 
erideneo is tendcreil as to a transaction wilk a 
third part} it is not goecmeil by tho section or 
by the mlo ol endencc which it contains and m 
eucb a ease therefore tho ordinars niles of cquilr 
and good eonscicnco come into play unbamwfcd 
by the statutory restrictions The principle of 
equity which are universal forbid a wrson to deal 
with property which he knows ho holds ensecuritv 
and not in actual ownership In this cos© loth 
tho grantor and grantee in transactions by deed 
teeardiQg certain land were ehown b% the cvideneo 
to have dealt with it with tho knowledge that it 
belonged to a third person who was not a parts 
lo the deeils or « rcprcscntatnc m mtereat of a 
party to them It was alleged that the deeds 
though in form obsolntc transfers of tlic property 
were intended to bo only mortgages or tranaffrs of 
mortgages £feU that s 92 of the Esidenco Act 
was no bar to the admission of evidence to show 
what was tho true nature of the transactions it 
did not prevent fraudulent dcahng with a tniru 
persona propertv Evidence as to that ttimi 
party 8 rights is admissible end if admissiWe is 
most relevant The senes of cases cited in the 
fudgnicnt of which Bal-ft LaLthnan v Gonndo 
Karjt J L B 4 Bom 624 isaaevample in which 
jt has been decided that notwithstanding too 
terms of s 92 evidence is admissible to show tho 
acts and conduct of the parties to auch dews as 
inconsistent with the absolute transfer of tho 
property and onij consistent with the true nature 
of tile transaction havunt been one of mortgago or 
transfer of mortgage ceased to hai© an% oinding 
authority after the decision by the Bond m 
Do* V Ltggt I L P 22 Ail ^42 
L B 27 T I oS in which it was held that oral 
evidence was not admissible for the purpose of 
ascertaining the intention of parties to smltca 
documents and that the cases in the English 
Court of Clionccrv had no application to the law 
of India as laid down in the Acts of the Badian 
Irf"isiatore U} vUiramar ij t y ^aUttrmjy IIP 
2o ifad 7 Maii'Q Dm v Zla UlatTig 3 L B 
Pul JOO andiJnH otaladTolarainy BanCratira 
Totnmm I L B 30 £om 110 reforred to as 
licing cases in which tlio judgment of the Board 
in ioIAi htn Dai v Ltggt I L T 22 Ml 149 
L r 27 I I 6S had been rightly followed and 
applud ’MervoK'iivt Jf k SiiwE Ea (401") 

I B R 45 CaJe aaO 


EVIDENCE -ff'd*/ 

Probabilitjf--fo»"'‘*'’of)0»i t>J if and 

tthen Jiffy o«h'‘fi?A }>osifi<e tiidcoce iclty 
found 

ffflenosprmw faticfr«c ■\VhprosomcottheTcrb« 
oviclcRCe wni untnistwortlit win! t tho uocumcnls 
rcconlcti ft state of afTairs which wav often haru 
to ticoiieile with probabilities //fU that nniws 
the facts ovidcnccd bt documentary anil oral 
le limon> wcfo so much «t varisTico with kmowu 
condiliona os to be incapable of rcasonabio cypla 
nation jl was to tho o facts and those facts alone 
that the Court must trust to reach R Mio coneiu 
aionupon the matter ineoniroMrsy ^*‘^*'''1'^“, 
in n document slioiild jniiue /ie>' he accej 
as true 0% against the cvccutant unl^v 
shownbs indcpcndcntcMdincetobcfaiyi 

Au I hiimiiv (mn) 22 c w K aa» 

Slulemtnl in wnnb nl 

mo.rr riMniin «owi •' ”»"« r' 

„t rntmili of oollon .toI tm" *0 <loft»n«nt' 
«,ro Im... .I'OP' m 

and claim was biseil mainU tn»n 
* waj.biiUn framed «>mc fifts Kjy' ^ 
Hilt to the cfTeoi that ut 

did not paj i.i-fiyo (rent of ft house) ^ 
parjoi (grount* .b«.. Held 

maund of cotton srrtl * i ear ‘ I,, 

that tho entry in the V-,u«ts to nav 

evidence of tho liability ol the 
pofjot to th» ttnmndar m the ja«n«« “ 

onpm of the pajmenb was «n acniindar 

tho inhabitsnta of the tin « Aw 

nthcf than a custom MummW'P gg 

Khan r Brn\Ri(1917) I L B a« 
Horoscot.-r-»>.tn< ■» f, 

doetmeniiirilfeAiiijluntlUmt^f P ^ 

l-DmihUon Ael 1903 t \ ha^ 

JSiTnVSrS'to i»oa «Ia o«.n 

toobIj kimIoA J” ’‘“”"Tot«hTe docinuent 

«» pnrrose of rTS?. M'»”» 

tbercfoic admi ible 45 1 A 284 

<WiS) l\ B 41 All 63 

___ CrfBod now o! oWto 

// V 't." pA.Sr«,. 

“"VtSilrn* S atr .£ .5 

resenue paving cstat^ 0^11^ partition of 
operatiOQ of I eg tx oi ie»^ j .^V-nort r lied 
^5^cn lands TJio lower Ap^^^c Court 
on certified copies of ccr^m " aufhcnti 

kept Ml tho CoUectorate The msp was aum^ ‘ 
eWfd bj a Deputy Collector but the < 
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not n-Tied Iltld that fiex* the papers 

appcwed to bo record of the partition rrWh 
«rM m fact made m a proceeding betneen the 
predeeessora in interest of the partied II «o th® 
certified copic* produced nero good and adnui 
ribic evidence quite apart from anything tn s 35 
of the Evidence Act Kmetra \atII Ma'<d»i. r 
MiiiAMsuD Alla ItAKn^ (1918) 23 C W N 48 

• EvidencQ of subsequent similar bat 

nsconiiected Iraasaction—/ ndenee -let (/ of 
IS -) 9 11 14 15 1G7 — Improptr rteep 

tioa of endence at the trail — rower of the Ilajh 
Court on TtTiew to examine reiidue of the eii^enre 
and to decide the ea t finally thereon — Power to 
order a ntw trial — Proper mode of dealiny wtlh 
the eridence on retieu of <Ae ease in (riafa by Jury 
w—Conrt not to tnbalilute ill oun finding — Ltidenee 
tmpreyxrfy admitted of a eharaeter to infiutntt the 
Jury — Lettert Patent ISGo t! >6^Proeedure — 
^igM of pritoner * eauntel to begin on reference 
underef 25 Lettert Patent — jidtitabililg of eeparaU 
trial wlen ctidenre eUarli/ tnadmuaible on one of 
the tkarget though admienble ai to the rest and 
hlely to eSect verdict on tu h elarge Uliero f* 
lotroduced him cll as a Dajaa oc Zamindarn non 
to a prostitute who passed into hia keeping and 
be then introduced O as his dunian and both 
aftervards viaited her house till the night of the 
9th December I9U vhen eho was found neat 
nomtng to bare been murdered and robbed 
and the accused w«ro tried on charges of marder 
conspiracy to rob theft and abetment of each 
other in the commission of the theft and murder — 
Ildd by the majority of the lull Dench (Ciiaa 
BHOEt J dueenhng) tbat evidence that P had 
similarly introduced tumseU as a nealtby Baba 
•useessirely in 191? and 1918 to three other 

E ro titutes who each became his mistress that 
e then introduced (7 as his durtron that both 
visited the women and suddenly disappeared 
and that their disappearance was followed by 
discovery by the women in each case of the loss 
of their money or ornaments was not admiasiblo 
under s 9 14 or lu of the Evidence Act Held 
by the majority (CuavOuuki J ditsenhng) 
that a IS was not appbcable as thero was no 
question of the acta of murder and theft being 
accidental or intentional or done with a particular 
knowledge or intent but that they were plainly 
intentional Per SIoosebjee J that e It was 
also not applicable as the evidence of the 
subsoqueut oceunences did not show tho slate 
of mind of the accused towards the murdered 
woman Per IfooKKBJEE J The first Ixpla 
nation and III it (■) (j) and (o) further clearly 
excluded such evidence Empreet v I y'lpooro 
Hoodelatf I L Jt 6 Calc CSS Salaraddin 
JUandol V Emperor 1$ C L J 57S Emperor 
r \bdul l\ ahid k! an I I 11 34 All 93 futperor 
T Debendra Pramd 7 7 f? 36 Cate S73 Amrtla 
Lai Ha m v Lmperor I J R 4’’ Cate 957 relied 
on ’/aim v All Oen IIS94] ICS" Rex r 
7?<ill 17977] A C 4~ [reversing Rex v Ball 5 
tf ipp R 23S1 Per v Smith 77 Cr 4pp I 
’"9 Rexv Bond[I906]2K B 3S9 Rew Jhomp 
eon [101 ]2k II 630 Thoiipeoiv Rex [1914] 

I C “i/ 77<x s Podley [1013] 3 K B 463 
pex V Ellis 5 Cr ipp R 41 Rex v Fiehtr 
[7970] 1 h L 149 Rexv Hason 111 L T 33r 
Rex T Baird S4 I J K B 1785 and Pertino 
\ Jeffer [797j1 2 k B /O'* referred to Held 
by the majority (CuaiDKCRi J distent ng) that 


EVIDENCE— co/i7i7 

s 9 dill not apply for the purpose of proving 
identity as tho murder and theft took placo in 
December 1914 and the subsequent mi-idcnts in 
19lu and 1918 Per OcKtvtt Evidence of tho 
subsequent incidents was not admissible under 
n 11 Eer Mooser-tee y S II was not intended 
to have a meaning coextensive with its very 
wide ti.rms as is possibly indicated by the fact 
that the Illuelralians do not go beyond the cases 
familiar in the Fnelish law of I vidcncc Reg 
V Parbhvdas Ambaram 11 Bum H C R 90 
tfuten Empress v I agiram I L R 16 Bom 414 
followed. Per Cubuh Under clauses 2o and 26 
of the Eetters I atent the High Court has to decide 
the case finally on review and cannot direct a new 
Inal Reg v Aaircyi Badalhai 0 Bom II C 
P 3S8 Queen \ llurrtboh Chunder Gho e I L R 

1 Cole 207 7m_perfl7ri* V PilambarJina I I R 

2 Bom 61 Queen Empress v 0 Ilara 1 L R 
17 Calc 64"* Emperor v Saroyan. Roghiinath 
Patki I L R 32 Bom 111 and Emperor v Faleh 
Chand Aganialla I L R 44 Cale 477 followed 
Tho Court has power under cl 2C to exaniine 
the evidence and determine whether after the 
exclusion of the inadmissible evidence the residue 
IS eufEcieottojustify tbeconviction Per SI ooxeb 
4EE AHD CnAUDHVRi JJ The Privy Council 
ruling m SubTahmania Ayar \ King Emperor 

1 L R 25 Had 61 lias net overruled thii view 
6 167 of the Evidence Act sppLes to civil and 
criminal cases and makes it incumbent on the 
Coort to uivestigato wl ether independently of 
the evidence wronglv admitted there is sufficieat 
evidence to support the verdict of tho jury Reg 
v Autre^t Dadabhai 9 Bom 11 C R 3SS Queen 
Empress T IJumboU Chunder Qhoae t L R I 
Calc 207 Jmperotrix v Filatnbar Jtra I L R 

2 Bom 61 Queen Emprtst r 0 7/ora I L R 
J7 Calc 642 andimprersT HcOvire 4 C 11 A 
4 3 referred to But held by the majority 
(Cifsvonoxi and W4LSI3LEY JJ diMeatin^) that 
the Court will not substitute its own finding for 
the verdict of tho jury and that it must consider 
whether the evidence improperly admitted was of 
eueb a nature that it possibly may have consider 
ably influenced tho minds of the jury and whether 
it was reasonably certain that the jury iroufd 
not might have acted on the unobjectionable 
evidenec if the wrongly admitted cvidenci. 1 ad not 
also been presented to them. Inhere the madmis 
siblo evidence was of such eharaeter and the 
residuB by no means eoncbisive the majority 
of tlie Court set asido the conviction. J7aitn t 
117 tt « [l8Ji\A C 57 Reg v Btrtrnrd L R 

I P C 5*0 Rtx V Barron 9 Cr App P 2^6 
Ptx V Campbell S Cr App P “S I tx \ Podlty 
[1913] 3 K B 468 and Prx v Aerfon [7979] 2 
K B 496 referred to At the lieanng of a ref 
oreuce under cl 25 of the Letters latent the 
counsel for the prisoners begins and has a reply 
Reg T /aTlofti/anls of Gate Fulford 1 D i. L 
74 Per Sawcessov C J and SIi'Sheejee 
J Where onatnalforoffencesmcludiiigmurder 
and ticit certain evidence objectrd to was ad 
nuUcdly irrelevant on the charge of marder 
and tho jury would Lave been influenced tl crehy 
m their verdict on sach charge the ofTenfe q( 
murder should have l>een separately tried Per 

IIOOKXBJEX J Tie question of the adffliesibibtr 
of ovidenee must be determined with reference 
to tho provisions of the Indian Evidence Act 
and not the Eng Lehraj k uar v J/ehpal 



i 1647 ) 


DIGEST OF CASKS 


{ 1648 ) 


EVIDENCE cordd 

s,Mh I I li »C<ih '■a AbhCOWK 

i fSltrUOtj J I n 4 Cah 

Ote«M tmprfH* \ IhduUnh I I It 7 

kh,n / L It m All .SO (o^UrtoT cf (lor^fw 

I L E 47 Calc 671 

EVIDESCE ACT {I OF 18721 

s E-vof' -I « • '•'*'“»■ »i ‘I; 

^ alulo ol l™«<0 n .e» apriicd 
len if It bad it wholly tpprtlad by tb* 

h “del Act ‘■■a n.t ,«.« »I O'""” 

, SBlxmcTl. 

S3 2 5 0~16 187-“ 

. l.rM. l^rrvT m ^ 

_ — S 3— 

> , laiv, TIOV roB rrOSKCPTIO'^ 

1 L R 45 Calc 58* 

admission ol evidence— 

AdmiMionof o>.Jcncofor ono pur^ " •«>' 


i.rrpr,;«;c, ir^ ^ 

’c'r’or' " I 1. K 37 « 

\1 sa S iO 45 101 185- 

S«P{10BVTE I L R 39 CbIc 845 

3 74(2)- 

Stt Aorc TrtARCC act 
• 70' <3) 5 ^ I 33 Xll 7«9 

s , , «v„ Acccay™' 5 ,,^ 8ie 

,g a and BO— Aacteni daCBmaRi— 

f T-troS 

mrf to 6( JCRR.™ »y 

.R ■^^AccoSnaloH. 

rfeci'ee «yier ya-4S4«3 ^fAv,, presidency when prtmd 
,f*<3tice prevailu^ »nd of Uie dat» «»4 » 

entitle hicn to say that the 
s 00 ol thfl Fsidenee Act »ho^ 

V ta respect t} the document The C^rt 
Ty tZTli «a conclusion on the 
eridcnce on both sidM has been 
peUate Court J* entitled to reject e 
burned to be fcenuuae by the Ort^i^l Ctrart 
' e 90 of the Lvidence Act 
furtb riroof Skajig a» r>a 
1 L R 2G All SSJ and uUfi J afro t Kt^ 
J oiad JJam j e Z C I J S92 refereed to I* Js 
ompotont to a party to prefer an appeal 5 

he prel tainaty decree m a redemption tot Uioog* 


EVIDENCE ACT (I OF 1872)-^citW 
— jj 4 and SO — chitcfd 
before tho appen! » 

bpep passed I^Uhnu v Jffl Chmo- 

t J J063 foltovrcd Jonoli Vott A j 

dl jn t rmmirt- ' »« ii«J <'*»”''?■'?„ IL jtrrr 
’‘"■"T£ r37S.™‘«5 

' .. R no and 187— /rre^roBf e”*”*^* 
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ETIDEKCE ACT (1 OF 1B72>— ro->M 
s ll-<- <’ 

— j'f J - Slat I Hi 
h I tvovrdrd j’KTt in o i d 1 1 f rrtr e tf iJ n illf 
—Trial I j jHry— U<}a II I I / II jl I oirt o ihr 
^roard rf intrii r t on Tlio Bccmp<l w\s rk^r^nl 
with byline eau imI frri \oih hurt to onf of hi 
tiircs *1^1 hiUrd anotlipr Tlie woun Icil «omai 
t>n the of occurr nee on h r srriMil m hospital 
made a f Btemenl l* a Imio to tho llect 

that It was tho • cus'il who bad attacked herself 
anl her co-triie The statement was admittci) 
ani pfaeed Ix-lor the jtirv //tU that the mern 
fael that the wjman mad* a atatement had no 
Waring on th mam facts in i sue and a !1 of 
the LviJineo \ct does not jinlify tho admi sion 
of the conten « of th statement King FuecROR 
r \BDri.v,iEiKn(iaiO) MOWN S33 
■ - St 11 14 IS — Fi denes — tdm 

ify cf (ltd ntt of fi ii’ar bit laeomtld Irana 
oetions in uhieh iA ne uixi ictrs roKteird — 
Fsnol Code [Aft tZ-l of ISCO) s ■^'•0—Chfat 
tny S 1 an 1 II were charged with haein^ 
e) sated L and P an I lhcn.Jy obta oed from 
them rarious ennia of nione\ The mode adopted 
by tho acca c*l was as follows i representing 
him elf to bo a 1 roker introduced D and P who 
■wanted to Ijorrow monev to 1 and IF a* being 
the agents of a wealthy lady of tho name of Ahkari 
Bogau and a alar) was told them that Abkari 
Begam had a larst anioiiat of a rcody money 
vbieb she was willing to lend on rery faTOOcablo 
term Srgotutions were commenced and ex 
tended over a considcral tc. |ieriod in tbo conrac 
of which B and / were in luced to part withTsn 
ona small inns of money for jircliimnary expenses 
Ultimately tho negotiations fell tbroueb and il 
was discovered tlat they had been fraudulent 
from )>eginning to end Tlio accused a defence 
was broadly that while admitting that i? and 
P had psi 1 them tho sums of money in questions 
the payments were made m circumstances totally 
dilfcrcut from tho e ane<'ed by tho prosecution 
Thev denied that they had ever aaid that there 
was eucJi a ] enson as Akban Begam and afvrfian 
that tley had ever repre ented tbcmaelves as 
her servants or agents lldJ that on tho case 
for the prosecution vsidenco was admissible that 
tho same three jiersons had on other occasions 
proposals made of much tbo samo kin 1 to other 
persons to whom they told a story simihr in all 
es cntial particulars down to the name of the 
proposed lender of tho money King Lmprror 
V Abdul Wahid Khan I L K 34 All 03 and 
Emperor v D hmdra Ftoaad 1 L S 36 Cah 
^73 referred to F irtROB i \arrB An (1910) 

I I R 39 AU 273 

SJ 11. 13 45- 

Ste CiiTov 

I L. R 1 Lab 549 

ss 11 13 49-45— 

'•f 'lEVA^c\ Act 

24 C W N 3*8 
— — — ss 11 32— Fu<?/cc — idini* itiliif— 
Stutdiunts of drrotifd ftr n Udd that if tho 
terms of a deposition iialt ly a p rsoi me 
deceased do not fall within the proi i ions of T* 
of the Iiilian Ivilcnco Act Ih _ tho proiisiona 
<f B 11 of the Act w-ill not avail to make ench 
deposition end neC HfLA 1 am t tlmaBir 
SixcnCUP) I L R 34 All 541 


EVIDENCE ACT (1 OF 1872)— confrf 
8 13— 

J — — ZTtidcrc*— 4<i 

N)i aibtfif / of dieti»ten2 affecting the right of a 
per on irAo n i o party to if agamd such person 
rii plaintiff sued for a fisc annas share in the 
iRi/tli ri lit in a certain hind Ilia case nas that 
Ills mothers father owned a ten annas share 
half f wl ah ho gave to tho plaintiff and the 
othir half to the plaintiff a mother The contest 
mg defendant who was tho brother of tbo plaintiff 6 
grtndfatl er contended (hat he and his brother 
owned tho ten annas in equal shares and the 
effect of the gift to the plaintiff was to convey 
only two annas end a half although it purported 
to coniey more Tho lower Appellate Court 
gave effect to tins contention reljing on two 
documents one executed by tho plaintiff s tnothcr 
acting through his father in favour of the contest 
mg defendant in which it was recited that the 
"ift i< ten annas by (he plaintiff’s grandfather 
W3 a mi take and that 1 e a as entitled to deal 
and intended to deal with fivo annas only and 
the other a palta executed by tbo plaintiff a mother 
and father in which thev stated that a five ansae 
aharo in (ho property belonged to the conte tmg 
defendant Held that both tho documents 
were inadmi* iblo m evidence ogainst the plaintiff 
who was A stranger to them That the ruling 
as to the a Imisaibilitr of the documents in Duarka 
\alhv 3luku’tdolal SC L J 65 iso^tfer Abditl 
Alii Step Resav Alt (1013) 

29 c w If m 

2 ' — Suit for rent bj eotlanr 

landl rd — Decree for rent obtained bu another 
to-sharer odmissibihly of to proie holding and 
rent Tho pfaintifT a eo-sharer tandford sued 
tho defendant for his share of rent in respect 
of A certain holding He produced a decree for 
rent prctiousl) obtained by another co sharer 
hndlon) against the defendant for his share of 
rent m respect of the eime holdm? Htfd that 
whether the decree was by a predecessor of the 
plaintiff or 1 ) A stranger it was admissible under 
8 Id of the Lvidcnce Act for tho purpose of show 
,ng (hat the defeudant 1 cld the holding at the 
particular rent TroJiKE it rnAKBAVisTl r 
^AGAPiswar Pai (191 ) 22 C W N 304 

3 ■ Jiidgiiieiit not inter partes 

odmtssibililg of for pronng admission by d fen 
daat — Second appeal — Using docum nt admissible 
for ene pMr/-<MC as endence for another The 
plaintiff sued for recovery of his share m the 
lanl in suit Tho Subordmato Jud^c in appeal 
admitted a judgment in a prcMous suit brought 
b> anotht r person against the defendant and mainly 
cehing •P * certain pa sage thtrem as proving an 
admission by the defendant decided m favour of 
the plaintiff Uel’ that the judgment was 
inadmissible in evidence for the purpose of proiing 
the alleecd admission and tho error committed 
bj tho Suboedmate J«di,e la using the jud'^ent 
for a purpose for which it cannot b<» legitimately 
n cl vit»at«l his decree That the proper mode 
of proving any admusion made by tho defendant 
in tho previous tuit was by producing a copv 
of the defendants deposition or putting in 
the witness box some one who a tually heard 
what the d f ndant said Dlbemira Nath 
Haldet 1 Rise, uwab Hilceb (Ult) 

-20 C W N 648 
— ■ ■ 83 13 42 Judgment not inter 

paries — fdiniAfiiry m tndenee — peeilals la 
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EVIDENCE ACT (I OF 1872)-ff«frf 
ss 13 42 43— 

jadgiMiil if aibni’'rif I It h ■ttcH tl««t 

although a jiiHgnKnt net mlfr parity ni'»\ l« 
used m cMdinci m certain circnmtfancM at a 
fact in isKue or as a rckinnt fact or }k»s» 11«* 
at ft- traiwjirtion fhi notnh in the 
cannot be nsid as evuhneo »n ft litigation lutwotn 
tho pnrtiiH K-ttiij Ntxn 1 \L i J*t st KiaitonF 
AtiiAKTA (ituwDin in 20 C W N $43 

SS 14. 15~ 

1 Jitl lonrg tf fiett 

efioieiiiif ill tail nnd fartt Jutmiaff jarf <f Ktutitar 
pcciimncM — Jnd in t miKiidfi \AI tj JKCti) 
« 201 — 5lakif Q fain €laiM >n tml The appellapt 
was con\ Jctcd under X 209 Indian 1 cnal toUe of 
hariHj, made fnl < chimt in thrip auH» hroo^lit 
against certain jicrsoas Two other per <ms bo 
aidc'i the apjieltaiit were aimihrfi jifOrMCiilMj and 
conMctcd for lirin^in^ other fnl c *u»ts tfio 

aamo dcfcnd'inls Ihll that i >iiKrtc<‘ rtliting to 
anit? brought b> tin a]>|>plh)it other thtn thosi. 
spccihiU III tlu I barges rins jr perh admitteil 
under as H nml I » of the 1 iidinct Ut for the 
purpose ol h wing; the ill will or mmiti of the 
appellant towanl tlie defanlants •« tho e uita 
as a bodt 1 ni thecMdeiKC relit lat, to suits brought 
by other persons whin ru cn o of a con piraev 
between tliim and the apiiolhnt was nU<^«d or 
established was msdmi siMc I sonrssTit 1st 
I hpto FsmRcm(lOlS) 22 C W K 494 

2 /xefinn / hm? Lotir » 4IS — 

Chealinj — Fttdfiiet fo ihoto in UtiKff of tlealmg 
olktr fAaii fAftC fhiirjcd tiifidmi siWr \ 
person Luploscd as a clerk in rharto of the 
renawal of iiccoies for handcarts rcceited r« 2 
for each inch naewat whereas b< ought to Imvo 
taken K» 1 1-1 lit. was charged with eheajme 
and LMdtvce was prodneed ahowinc that he had 
taken 2 annas m eacc«a from per'*ons other than 
those named ui the chargi Held that bmcU 
evidence was inndini stbli oithei under e l-f or 
nnder s IS of tin hsulence Act fnpenr a 
Dtbend a Prusnd J L h 36 C<flc 673 di»tm 
guished iTmpfrai \ U .f J /n poor if Jloodflior 
J L It 0 Cole 65> referred to Loirmon * 
Aboui Wajihi Kiiia (lOU) 

I L K 34 A» 93 

ss 14 aai 54 — 

See CnniiHAi. PRocEurnr Cope is 2S" 
and 310 5 Pat 1/ 3 "06 

s 15— 

^MSEuiTio’t I L R 88 Calc 253 

53 17 and 21 — Joint Jamil }/ — 

Partnership — Admiieion of parp er Eiidrnrr— 
Eiidenci Att (/ of 1372) ss 2" and 21 An 
Rcrangeraent wis alleged to liarc been made 
with a Hindu ioint fiimdy part cC whoso ptopert-j 
conai te<l of a jem* funiilj busmes to take m at- 
partner the jersoa through whom the I lamtiS 
clasmeil to haio a share m the fomdv projwrties 
Betd that no such arringejnents had been proved 
That ft atateroent in a trill which mights an 
inference as to a fact in issue cannot bo proved 
by or on behalf of the person who made it or h* 
ropteaentatne ininterc t IsAUst pAcrABiitRsuA 
Tao i AlAVDABU-ti IvseAiAV* Moorwit {I C' 
26 C W K 275 


EVIDENCE ACT (I OF lS72-rt.Hf/ 

S 18 — nli/iiihral gvori an 

of niHiyr if c uhnt mini I hn i»i rcr/'ccf «/ 
Hi r f » of <7 rurrf frim gii irrf an In ft «iii{ hv 
Ifirulu fsttr'iinerM for rccoi rv of imnioicabh 
pro|trtt Uft 1\ Ihpir jinfernaf j^randfitlicr and 
a<l<l ft lh( ir mati mal traixhnoliipr for slh etl 
iieci lift the purchaser « reprr mtativc adduced 
oral itidenct to show that Ihi widow had soil it 
fw litf htisl and » debts Thu eiidenco uas found 
la «h» IrialJudgi to 1 e unrtlial le 1 ut Hie learned 
Jud < sdiortnig to ilocmiientari mhnee ehieflv 
rrtiid on an aflnlavit which w la filed tn another 
amt and wns signed li th< riitrsioners mothers 
and ffttheps niid which contninrsl n stateintnt to 
llif* tlltet that cirtam othtr prrmiics had been 
mortgaged ha the widow (grandmother) for her 
husband a d ht and that her diiibhlirs and sons in 
law liadjomid for | roteclin'’ the reit rsioners (the 
present plantifTs) intire t and Ihi 3uugo heid 
that the nfiiiaait was admi ible regardin'* the 
par* nt« M the Riintdiins of the plaintiffs and #s 
cambh of niakiotf admi sir as ognm t ihoir interest 
on their behalf I/r/J (on appeal* /'*•!' dt-axiss 
<■ J andWoourorrr 3 undanirnmlly tlieJud' 
cial tonimitlic of the Tnij (owned that there »s 
nothin^ mlht Indiin h rJthnce Act to support the 
sMw of the lenrnwl lod^i or make the affidavit 
ribvanl Tlist Hie present phmtiffs had m no 
Bciivcdinvid their iiilerr»t m the siil)«t matter cl 
tho emt from tlmir partnls nor could their ?■»»■«« 
be rtgerdt d ns hai mg been expre Jy or S 
ftuthon td l> tlieni to innkc th'* 
when the auit was 1 rougbt long after the on 

but wilhm the jK-riotl of liniifntion 
was exihinnl cs bein’’ due to tho „ 

„oth« .ntl »l 0 M «.»l 0 
that tho delay did not operate to the 
the pluotiffs suit for ileehration and 
Vuv'oK.n.v, D.»>. 

- gj 18 14— J>ifi//o I flartpro^rrs/wixl 

too out of hw brothers sued to establish their 
right to a twofiftha hate in properties which 
were sold in execution of a 
another brother ITnnA purthased be the 

on tho aUegation that the pTopertiea ww. 
weretbojointfamilv propertieaoftl.ehve 
Tho Defeiwlant whose case u*” *1^ «na\hat 

were rot vo.nt at the date of the sale ^ 
tho properties were oxriiisirely owued 
in » deposition given bj another 
euit .ft which the money 'Jf ^ the 

passed m tie coarse of which A tielanfcd 

fa, ml} was not joint and iros So^of 

exelusiveU to U HfM that the 
A tn the previous suit was pot a^” 
atoission against the riaintilTs XaoeMUia AATrt 
mo 11 I lAwriscr JiteCo Ln^ ^ j, 89 


S3 IS 23— 

9erFyn>E^cE 1 1 R 44 Calc ISO 
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EVIDENCE ACT .1 OF 18 2>~-f <i 

*s 18 23 W 

<'Xcyrutt I in o{ ti ir fall r 111 «• I'm 

ttal <fcftac< » pi f j^Miiini '«hwh 
orcmilM J\ til < srt l«lt>n Tit mxtmal 

eridcnec in tK ca na itiai of tli phmttflT# 
pleader with when -vnr of (|i di f niinJa bad 
two mtorvi w eue tIkiU ^ montb I rfora Ibe 
in'tUofion of the mt uh n « form <f Htleiaejit 
ws TOp ottd Tiatnih dimnniti ii ol interr t 
and a am oti the dax the iiit q.n m titiited 
when the plea 1 r in a 1. tl t i 'itkt a compro 
liii»e // M that a th r «* a Iniittedh ni 

Mpre 4 cpn liHon that ih ei 1 1 ne xl tha mUr 
Tiew hoiill not l>e pnrn aid it okiII not If 
iftferr-d from th cirtuniitinceu tint th partioa 
Lad agreed that the rii 1 no ahaiild not )e ciioi 
the erilencp could not »e etelii 1 I tinder 23 
of the htil nc' All Tliat th c\ idenee ol the 
phintifT* pteadi r « to v.ha 1 i a 1 { i tl hot* rrj 
btsn and th Jclenfant »li iwennntd him 
for th^ aettlcimnl of tin ra e wa adiniiailic 

an! could lo u oil ei n at.a>n t th Oefendanta 

other tlan the defendant win mad ihi ndnm 
fton all of them bejn„ jointK lial It to the pUmt 
iS aa the rcjrc entaliieM m mtereit of thtu 
ialhtr /<e ba’toeR^ov ( Tliat *<i far aa 
the fir»t intemew waa cmeernM the men. fact 
that tt war ronteraplatrd letwoen th parties 
that the rud war about to )e tn ((titUil d>d not 
pretrnt the eomtraticm ar retnrJr a erttlenicnt 
ef the cUtm from limn »i»cn tn erilenee Tliat 
the aecond eonrmation «a a natural <onae 
qurnte of the fir t enticr ation and war not 
prmlegeil Tliat the (jurtticm whether the m 
dance rf the intcrMcwr could hefitren againrt tht 
defendantr «(hcr than the defendantr who mad 
the Admiarion depended up n a id of the Indian 
Evidence Act nuicfa enacted the principle that 
for mahinir atatementa with rcAreneo to the 
joint concern or coinnon aiiljcct of intere t one 
partner or to contractor is conridiml to be the 
agent f the other irr MooKWjrr J — In the 
alrence of anj ernresr or *trongf> implied res 
(riction ar tO confid ncc an offer of cbm)>romi e 
la ckacly admissible and mat ) e mat rial a» home 
erulence of li&hilit> slthoiieli it ma^ not !c pro 
per to emjuire into the eTOct term offered 
Tliat under a 19 of the Evi lencc Act an adinir 
aion b^ one defendant may in certain cirriitn 
stances bt, a lini die in cridenco a< asaiii t 
another dckl <lant Thr principle is that when 
ecxcral persons arc jointlv intciesteii in the sub 
jeol matter ol the auit «n adnu non b\ Bn> 
one of th e per ons la rectiiaWe not onlv at'cinst 
liimrelf but also agnnrl the rfbir defindaotr 
whether thej le all jointli suing or aued pro 
vided that the admission relates to the subject 
matter in dispute am! I< made !> the dirUrant 
in Ills character of a pirron jointU inlere ted 
with the jarty a aiat whom the ciilence i 
temlciel Meusn Mitudor x \uMti>oiN 'Uei\ 
(1010) 20 C W K 121- 

fs 18 32W— « rf /rjifi 

Cttfr j If rtifw ull tj oJ-~l red f < i cm i ja i r 
<r< lid tj rue d/^niiniti if (id ii II igi l 
de/enda ill olh'f llai D trtc lail—Pe flan <f 
tnad'iisi W n d(»<e i/ nh il » j dj fal n r i i 
ot indtitTidful^J lAf" /— O t> »»» to Ij i it 
nrcl mil riuftufr tff rf of— Co rl \f «•» nUt 
tain otijrel on frst lalin II uijxdn I t pro/'rr 
odmi non of doomnl V per « i -id i Hr — 
\i 757 The plaintiff »ucd for r cavetj 


EVIDENCE ACT (1 OF i8-2)-rmfd 

ss 18 32(d)-cor Id 

t» J un of n innk on declarition of ticlo 
nlli in„ tliai it had been (xerrattd bj the/r 
ww ttr I n ago after whom it was Known ami 
rt hil tein in th ir fw iviion all nlrn^ liU d« 
no. essiim br tlip di f ndint The lower Ippcl 
Ute < ourt m deertrm'’ tho suit roiieJ on {!) an 
tntrt m » draft record of rights (which was 
omittcx! in the tcconl finalU {niWulmi) that the 
tank WAS Knuwii hs the nam of pliintiffs an 
<re tar ( ») a rcci al in w convcvaoco of sale of 
an x*djoimu„ pi*ce ot Imd executed be some of 
rh defendants (who at the tme of th consc^ 
nnee liatt tequircd no interest in the land m emt) 
111 I'M our of a stranacr to the effeq^ that the land 
wiv< bumd <1 ) v the tatiL Knonn after the an 
ce tor of the pliintiffa The cotivecaiiee was 
•lirli pruicd and admitted m erideneo mtUout 
nbjxrtioR 77 II that the entry in the draft 
record of nghts was not ndm xible in evidence 
lot thi did not ait ate the judgment of the lower 
Apr Ihte Court which amreri at the concluaioii 
on the merits >ml pendent!^ of the evulmco 
ifiiptrpxrK odmiltet! That the ncitaJ tn the 
conveyanre though admissible ft 5 ,amst the makers 
of the coiusrsnci was not admcsilU as admis 
aions aeaiiKt (he other defendants under a Ik 
of (he Indian I inknce bet nor wu it sdinis ihlo 
iindec a 32 <i) of tli Lcidenco Act the condt 
tionw mentioned m the intioductort vordi of 
the section not haimg i jen fulfilled That 
pnnoifle which regulnt s the roetptinn in evidence 
of un admission hx onn dohnuant aeamH an 
itberisthftt when seveTsl persons are jointh 
intetc twi in the subject n)*itter of the amt an 
admi lonofanx one of these person is rtceirable 
uot onh again t hiinsdf Ixit also against the 
oth r defendants whetUer (Lev be all jointly 
suKU or ««cd provided that the admission relates 
to the tid ject matter m dispute and )e made 
In the decKfint in hi chsraeter of a person 
jointlj mtcie red ivith the part} against whom 
tht erilenct is tenlered The TCfimrcmints of 
the dentity in legal interest between the joint 
owners IS of fundamental imfottsao* and tho 
joint ownerdiip must bavi. eci ted at the time 
the statement was made Tliat if the ptiintiff 
iiad cited the d fen lants who wen. tlic exec itants 
vf the lol Id as witne c th recital could hare 
l«n recrncd in eiilenec tn inij ea Ij their credit 
null r a 1 » (J) or to corrcboiatc their Icstimem 
unsler 1 j 7 of the FTiicnee \tt and was not 
j r « ioadmis lUi Tlist an erroneous orniviion 
to sklject tt evidence which Is mclevsnf and 
consciqucntlj iiisdmi dh under anv ciixom 
atauccs docs not mak it a Imi ihle but the ( rurt 
will »i t eiitert nil for the hr t time in appeal «n 
objection that « doeiimtnt which per a is not 
inadoii ill III end rti bn’ lern iiiiproperlv 
-ilnnttsl in trilnce tin Ihi jrincijh th«- 
Hi I» fourt ilcclined to wet a idi ilm jndt,iiiiiit 
of III" Inwvr tju !!itv ^ urt \mber Ali » 
Urre lu(l H 1 I L. R IS Calc 159 

Cl C W K 096 

5 2i_ 

ke V ip.i 1 Pat. L. J 188 

r sec W N 2"S 

kre PovD eras i ETi rx 

I L. R 59 Calc 1005 

ss. 21 aod 

MrCrtMixvi, Cnnr s i(/.i 

2 Lab 325 
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EVIDENCE ACT (I OF lS72)-fo»n 
ss 21 25 29 47 67 73— 

5c« JUBT riOnTOFTRI4LBY 

I L R 37 Calc 467 

ss 21 and 81 — Eiidfnce of publtea 

ti(m» of n iicu,spapcr a particiilnr prraort trerelj 
by froduchon of the paper — Sufficiency of Crimi 
nnl Procedure Code {Act 1 of 1S9S) » 255 

271 272 42S — ^,ece««ary meaning of 
— Vwfaic of Court as to primd facie care — Retrial 
Per SoNDAFA Ayyar and Phillips JJ — ^Merely 
i'xhibiUng ft copy of a private newspaper containing 
a libellous statement without an> sort of proof 
such as the production of an authenticated copy 
of ft declaration under s 7 of Act VXV of 
1867 IS no prbof of publicition of tho libel by 
the person by whom the paper purports to havo 
been published Evidence that & certain copy 
•of tho paper appears to ho printed and published 
by A IS no proof of publication by him If 
there bo proof of publication of ft newspaper of 
by A then a 81 Fvidcnco Act presumes that 
what purpose to he a newspaper of a particular name 
is that paper and that tverv copy of its was issued 
by the publisher of that paper Oalfureolev VmK 
V d ir 319 Rex \ Porsyth Russ <t R 
274 and Walls v Fraser 7 Id t E 223 consi 
dered A statement in a complaint that the accused 
published tholibel is no evidence against the accused 
as Jb was not made m the pnsence of the 
ftcensed The fact that tho accused never 
denied publication by him of tho libel does not 
relieve tho pro ccution of the necessity of proving 
affirmatively that the accused published the libel 
an essential fact necessary to establish the goilt 
of the accused Additional evidence under a 
428 Criminal Prooednro Code can bo ordered to 
bo taken only if the Appellate Court thinks it 
nccessat} Quaire Whether if the admission 
bv tho aecnsed of publication is contained in his 
•written statement that would relievo tho pros© 
cution from the defect in letting in evidence of pub 
Jioation Diflercncebetweenadmissioasm civil and 
cnmmal cases pointed out Qutere Whether 
a 81 of the Evidence Act is not confined to publw 
documents alone Per buissAiu Attaf J 
—Where tho prosecution by its own negligence 
failed to produce evidence which it was its duty 
to do additional evidence cannot bo considered 
necessary by the Appellate Court withm the 
meamng of s 428 Tho language of that section 
seems to indicate cases where there being already 
evidence on tho record the Court considered 
It to be unsatisfactory or where the evidence 
on record leaves the Court in such a state of lonbt 
that It considers it necessary to enable it to decide 
the case to have further evidence In such a case 
the accused should be ordered to bo acquitted and 
not retried allowing further evidence to be taken 
Per Phillips J — Wlieic on tho Court itself 
taking a mistaken view that a primi facte case of 
publication bj the defendant had been made out 
(as was evident from its framing a charge) wdence 
to that efiict was not let in by the compl'iinant 
It IS a case where the Appellate Court ought to 
consider that additional evidence is neeeswy 
•within the meaning of s 42S Criminal Pro 
eedure Code and a retrial would be the proper 
order to bo made under the circumstances if 
taking additional evidence would not meet 
the requirements of the case Necessity tmd« 
s 42S Ctimim 1 Procedure Code is a matter 
bo determine 1 on the particular facts of each 


EVIDENCE ACT (I OP 1872)-cmd<f 
s 21 and 81— 

case Per Ben«os J — INTierc the prosecution 
wanted to kt in evidence necessary to prove the 
ofTtnee but tho Magistrate intervened stating 
that It was unnecessary m the circumstances of 
the caio and so refused to take that ovidi.nee 
the case is on m which retrial may properly 
bo ortlercd or in which tho Court may properly call 
tor the additional evidence under s 42S Crunma! 
IroedtiroCode jEnmiLtn t Vas (1813) 

I L R 36 Mad 457 

ss 21 157— Cnmijiuf Procedure Code 

( Icf I of ISOS) ss 1G2 2 SS—Ecidcnce—Ad>n\ss\bi 
I ly of e ideuec—Stalemenls made by leilness to Police 
and PanehStalements made by the mlness as accused 
before Commttling ^lagislraJe — Witness deposing to 
different star / before Sessions Co iTt-^orroboralion 
of the deposition before the Committing 2Iagittrate by 
statetrenls made before the Pohee and the Panch 
Iiiinligaliug Police Offtcer—Deposilioit of as to 
alatemens mad bj salnessrs to him — Lxamination 
in ckirf—Pfarhrr and proreiiire During the trial 
of an ftccasid p rson, tho feessions Judge adroitt^ 
into evidinco and u cd against the acciued the 
followiiv. statements (1) statements made by ft 
witness to tho Police imphcatios the accused (2) 
tho samo witness s statement to the Panch (3/ 
his statement as an accused person made before 
Ifagistrate and (4) statements made by the co 
AceS Ad to the Polico Tho wtm"* "5'" 
ctAmnod befoto tho Oommilt™ f*” 

A conootont .lory hot ho ‘Sj’”'*’.!,; 

different yersion tvhen he ^ 

Settione Court Tlio loemed Jodse duhe lemd tto 
ehenged etorj end ho mud the wtne.e ■ 
to tL roliee end hi. "ev of 

person and Ins statements to the .Tate/ to 

wrroboralion of what 

the Committing Magistrate The , , 

convmled and Uteneed On aPf ^ 

♦bar it was an error to admit statements JVos i 
and 2 for tho purpose of corroborating statements 

No 3 for only the statements of witnesses made to 

Eho irvm- Co«t can be corroborated m the ma^« 
.«TiSlieil bv s 1.^7 of tho Indian Evidence Act 
^^??‘"fri^oa^^tatemcnts might be used to cor 
rebortto oe coi.trAdiet et.temeut. uiede ““I' 

”et to Tw.r'e Slo“lte 

trial fill That statements No 2 were aato^iu 

LdmiLflo J. hi 

{hSo““eu.od "h.eh could SS 

f;r.'ierd”Mk?:X 

Si^ht not to be ellowed to depo.e “ 

.,r?h.ef to rebut the et. 

op<m9 Bp an undesirably ^feruy, nf the Court 
tarnation aud leads to ,1^- true hsucs 

being diverted plaS intention of 

CerKiminal P-f 

M under tna, 

EirpcBOBt AKBAPPvDOOflO’Op 34 Bom 699 


-s 23- 


xes - .0 20 C W N 1217 

See Evidevce I L R* 44 Calc. ISO 

Se Malicious PBOSECwnos 


676 
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EVlDEhCE ACT (I OF 1872) t >t<l 
•• ■■ 8. 24— 

Set CoNfEs lox I L R 37 Calc "35 
23 C W N 888 

S«lr\CTar I L. R 40 Bom 220 

Jf in il I tircuni tnncp 

of » ca«' It •pj'cars to tLr Court tliat tJ rois rtMon 
IoL-cIk-tc lint tlio (onfra ion xia» ollnmic) br in 
tluccmtnl tlie pro»ocution niu t tlicw th^t ll<* 
confr- ion tra* frwli mad A^iicTo 11 Drir f 
Tnc Klvc FiirtroB 28 C W N 64 

— Con/te iOH~J ftduef 

tnert procfft/inj /rctn a jtr on in avlfortlg Tbe 
nccu ^ in malinp n confo non before • Migistrnte 
admtlctf that Le bad boon told to teU the truth bv 
tbe Sabib nl o told him to tell tbe truth and bo 
trould b" rcleawal — lltid that the eonfcsaion eo 
made uas bad unde a .toftheindan Fridmce 
Act 1^“*’ buptron r nr»a> arn StrcDARJi 

1 L R 45 Dorn 1088 

as 24, 27 SO— 

Sie Mudihectiov 

I L P 45 Cale 557 

es 24, 123 lH—rrittUyt thnned Ij 

mlmrt'^Coi'funo" — Optuit AtHl of JS7S) 4 9— 
/Qteit pMvarion o/ o; if> The «{pcUaot »as 
prosecuted by the Ixcuo authontics and con 
Ticted of being m ioascm on of opium uitbout a 
lieeiEe It was ttated that the appellant made a 
confeasion to the bupcrintendcnt of Lte< c At 
the tnsl the defence called (he Inspector of tb« 
Cuetoma irivcntivc Sercico and a k<d bun to 
corroborate Ins etatem nta from (he posting 
register to show that the Irevcntne Officira acre 
itationed at a particular placo at the time of tbo 
aptKUani a arrest Tlie defence also examined Iho 
Supcruitcndent of tho Preventive Service and 
asked him whether an Excise Inspector made an 
admission to him in the presence of the Excise 
Sapcrintcndcnt Held that the question of 
prM ilegc could not arise in respect of tbo posting 
tecuter the entrv in que tion being merely a noto 
of the times when particular Irevcntive OfKcers 
were ordered to 1>o at their stations That tbe 
Castoms hunenntendent could not claim privilege 
as to tho admission made to him by the Inspector 
although what took place between the two buper 
mtendents might probably bo privileged That 
in the absence of anj inducement threat or promiao 
the confession to the Superintendent of Excise was 
not shut out under e 2i of the Evidence Act 
BPETTMALit EsiPEnoR (1017) 22 C W K 451 

t 25— 

See Jciiv I L R 37 Calc 467 

' - — 5<a/«men< of approttr 

adimssiJifi/y of '■tatements of approvers to a 
Police Inspector are inadmissible against aecnsed 
Lmperoe t hliiAKANTA L R 35 blad 247 
— 53 27 — Police deposing to adiu* 

»io»o/piiif< bjaceuaed impropneljof ^licretbo 
Police bub Inspector m his depo ition b fore tbo 
Court stated that one of the accused admitted 
before him bis guilt and that from tbo statement 
of that accused ho (the Sub Inspector) coold 
understand the exact nature of the offence com 
mitted by the accined Held that tbe Sub 
fnspcctor ought ncier to have been allowed to 
make such statement before tbo assca era whose 


EVIDENCE ACT (I OF 1872) cj»id 

8j 25 27 — eo«c/d 

minds imist have been comilerablj picjiuliced 
ihcre!^ lAiMtixan » KI^c rsirEBor (1011) 

18 C W N 238 

s 25 30— 

- Confc sional tl if emenf 
to Ficiit Olfietri — Self tTtnIpaloru eliiletnevU use of 
— Cntntnal pTocedure CnU (Act \ of ISOS) a 3i2 — 
Opium Act (/ of 1S7S) a 0 cla (c) (d)— Illicit 
poaacaston of opium The appellant with two- 
other per«ona was pro ccutcd under the Opium 
Act Ihe CO accused made some statements to 
1 xci e Officers which the Magistrate used against 
the appellant Held that the statements could 
not be rejected under a 2i» of the Evidence Act 
for it could not bo sai I that tho Exci o Officers- 
wero 1 olico Officers That m order to determine 
whether the statements were confessions the whole 
of the ataiements mu t bo taken into oonsid ration 
and (ho statements in question being self excul 
fMtory w(ro inadiuissiblo against the appellant 
^at tho Magistrate should have examined the 
aecusMl as provided m s 342 Criminal Pro>'edure 
Code The High Court acqnitted (ho accused on 
the ground that although tho facts proved might 
giro rise to suspicion sgamst the appellant he 
was entitled to tbe benefit of tho doubt An 
Fooho CmsAMiv t Kiio Emterob (1918) 

22 C W N 834 

'> E\ci 31. OpricLns 

I L R 4(> Cale 411 

IS 25 33— 

Sc Ap'nssiovs A^D CO^PES113^^ TO 
PoLics Orricins 

I L R 41 Calc 601 

ss 2 j 114 BlnstratiOQ (b) 133 anl 

15"— AcfW'ipfier torroborahon of—ita'eriol parit 
culart uhal nre—idintaail/ilitypfprtvouaalalementa 
of actomplice to fnaptetor of iolice-^*' IS7 aulho 
rify legallj coutpefewf to iHtMfmnfe the fact mean 
iny of — tompdctiej of ofpeer of Criniinnf /him 
tiyalion Department — Criminaf Procedure Code (Act 
I of J803) aj 16 IS! 165 157 and 551— Act 
Xl\ of mS—Lelltra Patent cla 2o and ’•6 On 
a preliminary objection raised by the Crown 
with reference to the jurisdiction of tho Court 
Held that tbo Letters latent s 2t> authorises 
the grant of a certiheato by the Advocate Ceneral 
in a case tried b\ a bpecial BcDch appointed 
under the Indian Criminal Law Amendment Act 
(Xl\ of 19U3] Tho following fi\o points of 
law were raised in the certiheate of the Advocate- 
General in this Letters latent Apocal tn — 

(i) Doea tho evid nee of on accomflice require 
corroboration m niatirtal particulars beforo it 
can bo acted upon is it open to the Court to 
convict upon the uncorroborated testimony of an 
accomplice if tho Court is ssti fled that tho evi 
dence la true ond docs not the Indian Evidence 
Act(I of 1S7,-) s 133 readwiths 114 illustration 
(fc) merely intend to la\ down that a conviction 
upon tho nneorrobomted testimony of an accom 
puce w not illegal where the presutup ion of na 
trustworthiness attaching to tbo evidence of an 
accompli o is rebutted ly special eircnmatan es t 

(ii) Can the previous ststements of so accomtbco 

le^U amount fo corroboration of the cvidmce 
given by him at the tr al T (ui) Is an Inspector 
of the Criminal Investigation Department an 
anthority legally competent to invcstioBte tho fae 
within the ru lo7 Indian End n o 
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EVIDENCE ACT (I OF 1872)— 

ss 114 lUust (b) 133 and 157 — onid 

Act (I of 1872) ? {i\) Is a statement of a cm 
fe^sional nature made bj a witne s to ft police 
ofTiccr a confession of nn occuseil person rvilhm tbe 
purviewofs Indian FMdcncc Act 7 {\)Mhle 
statements micle Ij a person to a police officer 
in the course of an imcstigation and taken down 
in nTiting mi^ not (bj reason of « 1C2 Criminal 
PiocedureCode) be proved bj the production of the 
writing mnv such etatenicntR b< prosed bv ora! 
evidence f Ou the /irst jjoiiil Held (bj JlftNSOS 
ALLIS and 'MiLLFit JJ ) that the cvid ncc of an 
accomplice need not li corroborated m niatennl 
particulars before it can bo acted upon and that 
It IS open to tb« Court to convict upon the uncorro 
borated testiinonv of an accomplice if tlm Court 
IS •latisficd that the evidence k tnie 0» thf 
tecond pout Htld (Uj Uessov Uallis and 
MiLLEr JJ ) that the previous statements of an 
accomplice can legally amount to corroboration 
of the cvidince (.nen bj him at the trial On 
the third point Held (bj Benson 1\allis and 
Miller JJ ) that nn Inspector of the Criminal 
Investigation Department la nn authority Icgallv 
competent to mvctieate the fact within the 
meaning of 8 157 Indian Fvidence Act On the 
fourth point Held fbv Bcn&on IValus and 
boHDARA Ayi vr JJ ) that a statement of a 
confessional nature made bj ^ witaeRv to a police 
officer IS a confession of nn accu ed person within 
tbe purviQH of s 2i Indian Evidence Act On 
the /y/A point Held (per curiam Mam) tbat while 
statements made bj % person to a police officer m 
the course of an investigation and taken down in 
writing maj not (bv reason of s 103 CViniinal 
Procedure ( ode) be proved bv the production of the 
writing they may bo rrovod bv oral evidence 
Before (be High Court has decided any point of 
law raised m the Advocate Cciicral a ceitiAcatc 
the accused cannot be hcaid on an^ point not 
jncloded m the certificate MrrHi'ir'MARVsw s'n 
PiiiAi t Kinc. Emperor (1912) 

r L R 35 Mad 397 

Criminal Proerdnre 

Code AH\ of 1898 ss lo4 155 157 leZandSol— 
Approvers eiidenc corroboration of — Admissibthlj 
of preiwus staieii ntsof to Police Inspector — r<if«e 
of such statements as corroboration — Legally tom 
petenl to tntesUgate meaning of — Compeleney of 
o^er of Criminal JniesUgaiion Cepartmenl Sir 
Arrold White G J and Aylino J — It is not 
the law either in England or India that the 
evidence of an accomplice must be corroborated 
in material particulars before it can be actui 
upon WTiere a Court is Judge of fact as well 
as of law the Court as a Judge of fact is not 
precluded fiom considering the questicai whether 
the unsupported evidence of an accomplice Js true 
or not A Court maj be competent in declaring 
to draw the presumption of fact referred lu the 
illustration (6) to s I14 Indian Evidence Act 
(I of 1872) & 133 Indian Evidence Act ss the 

substantive enactment declaring the law whereas 
B 114 only lays down certain propositions intended 
to assist the Courts in drawing inferences of fact 
Where the Court la acting in the capacity cl both 
Jud^o and Jurv it must direct itself and the 
proper direction would be — Consider the evidence 
of the approvers always bear in mind that it is 
tainted evidence scrutinize it with the utmost 
care accept it with the greatest caution consider 
It in the light of the circumstances m which it is 
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SS 114 must (b},133andl57—conW 

given and in Iho light of all the other circumstances 
m the caw, of which evidence is legally adini siblc 
Then, if joii believe it act on it o\ tn if there is not 
corroboration m the strict sense of the word If 
yen do not believe it reject it /« re Zleunter 
[1891] J 0 }} 415 approved Peg r Mamasani 
Padajaeli 1 L P J Mad 394 approved IVhat 
aro the material particulars referred to in the 
Indian Fvidenco Act (I of 18"2) illustration (!>) 
must depend upon the nature of the charge and 
the facts of tho particular case Oral te timony 
of mde|Kndcnt iritnesses m not neces arj Soi 
KARAN Nsir j {dis tnlienie ) — The Indian Ivi 
dencsActfvs JJjBnciIt4 iflu tra(ion(fi)Jcnihodies 
tho rufts of English law that tho presumption 
mu t hrst bo drawn that the evidence of an accom 
plice IS unreliable and exceptional circumstances 
mu t lie proved to ju tify its acceptance The 
question i* not whether a. conviction based on the 
uncorroborated testnoonj of nn hccomplico is 
legal but whether there is a presumption that 
uch te timonv cannot bo accepted without 
corrolmratioii A person should not he convicted 
except under v erv special circumstances 
upon the uncorroborated testimony of an accom 
pficc The special circumstances art. tbat the 
grounds on which an accomplices evidence has 
been held to be untrustworthv did not either exist 
in the case or did not esist m their full strength 
that there are countervailing consideratioaa of 
greater weight which dimmish or entirely get nd 
of the weight due te such presumptions In cases 
tried bv a jura a jiuj has to be advised bj imo 
Jndgo of what I have above referred to pe 
CniFF JiSTiCE and AaLO-o J —It cannot be laid 
down as a proposition of hw that previous state 
nients of an aceonijlwe cannot bo ragged as 
corroborative of evidence given by him at his trial 
Peg V Malapitlt Lupana H Bom 11 C R 196 
di aented from SavkaRak Nair J (disscwticnfs) 
—A prvvioua statement by the accomplice hunself 
or a statement bv another accomplice is not the 
corroboration required under the rule as to material 

particulars The Chief JnoTicr and Ayuxo J — 

rhe words before anv authority legally com 
petent to investigate the fact m 8 1 j 7 Indian 
Evidence Act are quite general and should not be 
restricted to police officers and to investiga 
lions m the technical sense in which tbo word is 
used 10 the Code of Criminal Procedure words 

aro competent to investigato not a case but the 
fact The words legally oompclent do not 
mean only competent under some express provision 
of law Anlnspeetor of the Criminal Investigation 
Department has power to investigate in cases to 
which 8 laG Criminal Procedure Code applies 
As such Ins local area is the Presidency of 
Madras Sankarax ^AIB J (disseniie^e) — ^ne 
police officers entitled to investigate an ofl^c® aic 
the police officers referred to in the Code of , 

Procedure i« a station house officer (ss If" 
an officer in charge of a police station (ss 1»>4 Joo 
el 1) and police officers superior in ra^ to ^ 
officer m charge of a police station (s Col) 
Inspector of the Criminal Investieation Department 
IS not such an officer and his evidence is not admis 
sible vmder b 1d 7 Indian Evidence Act lie no® 
being any authority Icgallv competent W iav«u 
(.to tl. Ilct ui,dJr . 1,7 a.mui.1 r»ocrf»n 
Code Tho Cmrv Justice and AatLxo 
etatement of a confessional nature made to ft police 
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EVIDENCE ACT il OF IS Si <>{ 

a 114 IHust (bi ISSaafilS**- W 

ft r I ^ itii i II t % n( 1 m hf an »<•{« M 
j n » uhin tli j iirv i « of •< ."I I \ i { m \ t 
v . U\ (Ifinn iltii t b > n* It ni ctnnot !» 
tiwl a-'iiin t tfi }" r ii tnnS. n i« bt! on Kt 
Iftal S»Nfc\r\s S^iK J trf t f } —Thr tale 
ni riH oj apjroM-r « »Ji 1 lioo In j it r Ii»>v 
Totllt confev nri inalim il! m ixtlnit 
»“am { tfj<. accii iunfir* Inhmlviinc 
\ci \ winlo Ht n i not lb I i’ -v ronft'^ «i 
l-o<r4U < II 1 fm"ht»<)5 ii 1 a^'iin \ hrprton 

I loirnt ctt ■% I ~l III r I* Ir> 

eoj Iff (ol tfi wTUi n trcoril of n nttmont 
mad liApi'io II noth cniir-i olaninr>^ivn 
tioi cATinni I u •'I A? Mil nf< fill llif i»rt-tion 
<Sof-« n t oxclu I rsi m Ii-nct of iho «»l*m nt 
wlipth f ill i«nm ftt bion taV. it ilion »n 
WTitin^ «5r iioj Kin fMPtJtJH » \lLtl.tNTt 

(injii I 1. R 35 M»a 247 

2 Mnl , ft h 

Offf r »!< « > I d eO i I, f , J f 

Krg a U ifhy" rl r/ a I / tit 1 1 fhr ta i * 

tart! d Ihttg! *f t! rma irl r rafr>ip>t 

nadf i/ « rlitt f ilti* i /vt/tf a ltdj i I 
>/ admi rt/lr tl d tr nl till / \Mi re m 

« c*»p tinl r a 0 of tlip Opium Act U •{utcarcil 
tU&t two police trrj. antn aciottipamitf tlie f-tci c 
Offieer end »MWtcd him in rai line a lion-w^ ami 
•maUnjt thi «ppill*nt ami »<r in th«* hou r a« 
part of fhc fofw tn chart olth j « omr« although 
tbev wMr njt jirc <iil in itu room m which lh< 
eppiUant nmle certain tatrm ntt to Om I xcm< 
Oflieer // M that ili ap; llatii w . i U 
PajSSfd 1 8« liatm 1 n in jol'C cmmoiIj for 
the piirpotc of a Ii f th 1 1 1 1 iico tet anil 

fho ataicm nta wir nmlmiaxibh trotracloil 
trial m the 1 i il iKi 'f*^i tratc* fourl aiwm 
niircrtcd o» iuntuOl MluaUio Kimi 
F tmroaUH*} 21 C W N 691 

2 — r 10 -f . 

tudj JPul< — (of^fOt nul id iotlor nth* 
ptntittj lihile /lelit ' i irt ri/»'Jo«fs»i i* tad 
3T)t accoseih an onJcrtrial pfMon f wteaentupfy 
the tlaojglfatB in whoao lock up ho waa in Iho 
cuateniy of two policemen to a, lioapifa) for treat 
meat Tb pol'c m a mede him over to tho 
doctor and waitc 1 ni tho verandah to take him 
back WIvilc vrith tho doctor in JiU room the 
aceuied raado a ronlf^iian of hin {.nilt 4t the 
trwf tho conf».-iMon was allowed fo ho proved 
A question bavin ari-wn whether the confeemon 
wa* properly let m II Id that the condwion was 
ereJaded fy 8 2S of the InJian Eridenco Act fl 
of 1872) fjocan e tho accused who was in police 
custody up to his arrival at tho hospital nmamed 
in that custody while the poliecmon were atandma 
outside on tha scranlah QietnEmpttt v 
LoLthmjfi tin Sb ia<r (ISOOi JlatafiloPt Or$ Cat 
555 foilmTcil Emperdrw Msti-A\row»A (1917) 
; £. R 42 Sod 2 


^ r . la C W N 23S 

S MlSI 11 ItTlllX 

E Xi. K 45 Calc 557 

ss. 27 25 21— 

~—ii f( fs/o>V(iTf« i tj 

ocea-fd 1? utling !/’iill~-Portioin of tneh ti/onoa 
tion ( ading 10 ditcottri/ and tontimiig > rruf ev 
fife i!i fnor to oceurreiK tf — Z>it 
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I rr J liti ft 1 to ih to r/ Ig iK<l(ce~( i iiitnal 

I me t r/n! {i t i rf I\J ) » ICi—'ilalcmml 

tf tf t I ltd I otter llai ronjetnoa mt 

o it I t t tj ij tr t — I f il if of awcA 
lliytr if II r ri hd lihm it if ndiai tWe 
\ tir t mf niMiiin of imini i \vi« lodged with 
ill I he 1> tin a ii «l himirlf and in he 
fwft I amunj^ ithi r thinei that he htd commifted 
the I ffmte bill scqi entli the accused wfts 
pro la til f cfori o Un utv Migntn to before whom 
k mutt A sfifemiiit whioh iiae not a confp^aioa 
ml Hhi li was not recorded hr the trapistrate 
// t( tint ihi fitsf information wns not admissible 
m it iniirct^ hut much of jt as ernitaincd a 
itarmtiveof iiciitA prior to the occurrence and fhe 
pt rtton which led to the distmcry of nntcnal 
ill net w ro admissible in evidence Mhero 
inrtintis f w atatimcnt arc admitted (he persons 
a6eetc(< thcrrli} (iiar kinnnd that the statement 
nhoul lip Admitted nnd considered in its entirety 
vet <fie I nftrtpfp fl sf porfimis of n etntement or 
ennfessK n mss he admit eel find others cveluded 
IS reto^niseil m the i \ i<l nee \et itself (r j s 27) 
»nd alao in jiidKisI <ic««r<nw Que n r UoedonoTd 
tt) r L ! 1i>]> - {ft"’) Queen \ UrArr tfi 

MkUwL III }o Cote 559(fi$5) >»r/frorr 
Kang t IMf ! I H H Cnte CO I {in)o) mjd 
f nrin /r« (few r /lire a I ! P 3 Cok 467 
it j> tfflOOJ} nftrredt) H and when cettata 
facts are dcj osni to »« discovered in eonrcqucnce 
t infortiatim ricc-ireil from the aeeu cd wnvn to 
u tod} of {> e j oiler so ntueh oi the informatioa 
ns r latrs di tinctU to tliofait or facta thereby 

II coytfcrl will IxKomc idmitvi/lo Thi‘di\eorerv 
itferrrdioma 2" of thcFvidcico Act « diaeovorj 
I > or liy police ofterrs and facts nimd} know a 
* • mrsons ofhtr than police olliccrs mat he and 
t ><» di coven 1 in consc iiicnce of iiiformation 
1 cent I within the me mmg f s «7 of the > Milriteo 

\ct 9M>r fio \ei h t flip ra> Cr I J 

It St p 91 (I'tlS) end Irft SitUiA a Qs e i 
Imntr I f It HCilc ) referred to 

Unders Ibf tr I C no distinction can bedrawn 
I etwrcii a atafcinent nwidt b) an accused person 
Mill & c mfession made ly him ami the atatement 
1 lade by tho accused alioald hare been rMonlrd 
ty tho Xlepity Vagjstrate as jeovidctf m s lOf 
and the Utpiitv MacistcUe a evidence regarding 
tlieunrccord dstateincntwasinadmissible Queen 
fit/irtev !fatral,C H \ “fl, at p 715 {?52S) 

/ tnptror x / ijoai S G tV \ Hi {1009) and 
tm«ryrffn X imp ror I R P IS Caie o57 ai 
p 01 rcfirrcd to To so^pest that >n 

capital ra* » slixiugcr end aco oe a fugher degree 
of certamfy is requiretl than rn othcf criminal 
case* IS wron" Tnc ScriKiwKxDrxT avd 

T SMEMUsAvei'a or Leoil VtntBS t Lvfjr 
Moiisjr Sixrn 1 oy 25 C W K 

s 29— 

^ r It »v I I. R 37 Calc 467 

— s 30— 


Was aa C W K 934 

^reVivn-ssioN I L. R 38 Calc 446 


See CoxsMR-vcry to w vok ab 

I L. R 38 Calc 559 

6e« CKna>Ab rsocTorgE Cobe— 


S no 11- I L. R 41 All. 231 
Si 342 I E a 33 mi. 202 


( ICOJ ) 


DIGEST Ot TASEs 


( 1CU4 ) 


EVIDENCE ACT (I OF 1872)— fon»/ 

S 30 — contd 

IIASPAS CoillDs 

I L R 89 Calc 164 
WiTvf s I L R 48 Calc 700 

— Confta^ion cf eo 

acciwd tioJ to be acted upon rnthatit eonohwalton^ 
Misdircttion to jury Tlic con(c*'^io)i of a co 
accused is on an even loner footing tliai the 
CTidenco of an accomplice and a conviction based 
on such a confession alono la bad m law S 30 of 
tbo I vidcncc Vet only provides that aiicli a con 
fession IS to be an element in the considi ration 
of all the facta of the case but it dors not do 


EVIDENCE ACT (I OF 1673)-<-o,^/ 
8 30— concfi? 

proved it may bo taken into consideration Fm 
rcROP t Gi'iOArPA IvABDErPA (1913) 

I li B 88 Bom 158 

— ron/cMto-Jo/co acewed 

»n daeotly case i/ admfulle in avhsrquct t had Uit 
lihood ea e in li/iicA the iiKilcr o/ the tonfes ton tras 
Mtanacetied In n ca ourdtra 110 Cr P C 
against the Petitioner tlic confession unde by a 
person who tiaa the co accii od of Petitioner in a 
<fscoit> ease but not in the pre ent cn c vas ad 
mittcd in ovidcnco Held Iha the confosion 
was inadmissible MAn2Ciinn< Kiian i Tpe 
K i*foFsprPCP £5 C W N 239 


awaj with the ncccaaity for other evidence It la 
the duty of the Judge nhen them la no otlur 
evidence than tho confession of n co accused to 
direct tho jurv accordingly and tcfl them to acfiuit 
the accused and hia omission todoaoia n niisdirec 
tion which AviU vitiate a conviction GtnnicADi 
r Emperor (1009J I R 83 Biad 46 


■ Co accused — Plea o/ 

gtiilty — Ptmoiol of eo aceund front docl — Co 
accused’s eonftstion — ^Admisjifufity as u^ainet the 
other prisoner V\here one co accuswl pleads 
guilty and is removed from the dock and thi other 
accused alone is tried Held that the coofession 
of the former cannot bo taken into consideration 
as against tho latter under s 30 of tbo Indian 
Evidmco Act for there has been no joint trial 


Queen Empress v Pahuit I L K 19 Bom 19S 
followed EsrpERor t Keroiot Sirdar (1911) 


I L R 88 C&te 405 
18 C W N 49 


Co aeettsed — Confesston 

—Independert coiToftorabon— / vidence — Praettce 

Eleven acensed persons were tried for tbo 
offence of dacoity There was no direct 
evideoco against any of them S«\en of these 
confessed each one imjilicatmg himsetf end tho 
rest They were convicted on their own confes 
Bions A gncation aroso whether the rcniaininq; 
four accused who had not confessed could bo 
convicted solely on tho confessions of their co 
accused when they were not corroborated by any 
independent evidence Heaton J was of 
I opinion that s 30 of the Evidence Act made 
the confessions which were alreadi evidence m 
the case evidence against the person implicated as 
well as the other accused Snan J held that 
8 30 permitted the confession of a co accused 
to be taken into consideration alcmg wiib other 
evidence in the ca e but if there was no evidence 
in the case outside those statements no cmviction 
baB^d only upon tho confessions of co accused was 
good in law Owing to this dil^crence m opipicn 
the caso was referred to hlACLl on J Held that 
there was nothing in s 30 of the Indian Fvi 
dcnce Act 1872 which prevented tho Court from 
convicting after taking the confession of a co 
accused into cons deration but that the Iligb 
Courts in India bad laid down a mlo of proctico 
which had all the reverence of law that a convie 
tioQ founded soleU on tbo confession of a co accused 
could not be eustauicd Held further that the 
confession of ono co accused could not be said to 
I e corroborated by tho confession of other co 
atcu cd Per JIacleod J — I do not think that 
**crnlc Sion in s. 30 can Lo restricted to an 
nnretiactcd confession av once a confe vion is 


. — . Fiii7enee — Conftsston 

— -liInKAitfii/i^y of *11 ettJeiice aontv t coaceneed 
— ^oinf trial One out of sev cnl accused persons 
who were being tried jointh for an offence 
under s 1''3 of tho Indian Penal Code pleaded 
cniltv and made a statement implicating him ef 
and other accused Tin Magistrate however did 
not convict him merely upon his plea of guilty 
but upon tbo evidence and upon llio statement 
made b\ him Tho Magistrate also took tbo 
confession of this accused into consideration as 
against the others Held tint tho eourso taken 
by thoMagi trate was not only admi iblc but that 
in Ih© circumstances of the ease the Magistrate 
would not have eicrci ed a sound diswretion m 
convicting the confessing accused at once on the 
etrength of bis own stafemi iit almie EJirvnon i 
Dip Nariin 1 L R 37 All 247 


aecustd—Eitdenee aauasl lit aeevsed—Amoinl ef 
eorroloratwn The accused was chargcii with tho 
murder of his brother in concert nth two a o 
ciates with whom be was jomtlv tried for the 
offence The principal evidence agniust tho ac 
cused was the confessions of the tuo co accused 
Other facts established in the caso were these 
Tbo accused had a wife and children hut no 
mcuis to support them ho had to work as a 
coobe in tlic Forest Department Ho was coa 
tmualJy impcrtuumg the deceased who was neh 
but bad uo wife or children for as»iBtanco winch 
was continually refu ed and although tho two 
brother lived in the same building thev did not 
associate About a fortnight after the djsappear 
ance of tho deceased the acou ed made free with 
tlio gram which was collected m hia brothers 
bin and on several occa ions gave nee Horn it 
to his two associates Three months after the 
event tho accused told a chop keeper that lua 
brother had pone to Sliraj for medical trcatenCBt 
After the crops had been got in ho began to ask 
the tenants of Ins brother to pav their rente to 
.bun Shortly afterwards theaccuod when ques 
tioned bv tho Pancer of tho forest replied that 
hi8 brother had gone to Mmj and that n » /ctier 
had come Later the accused receiv^ a letter 
through po t purporting to com© from Ins brother 
will h directed the accu ed to coIJ ct tho rents 
and pay tho cs essment The muster roll Kept 
bv tbo 1- ©rest Officer showed that the accu c<l was 
ab ent from bis work on thedav 
for some days after Tie Inil Judge acq“ 
tho accused On appeal by Covemment to 
nitb Court of PomlVy Heato- J was 
tbit Uero was m tho ca e niart from tho con 
lea ion a bodv of evidence and circumstances 



( 16C5 ) 


DIGEST or CASES 


EnD»CB ACT {I OP 18721— onW 

SS 80 U4. 133-<«nrf>i 

fnmijh to eupport & cotinctian and that taluag 
tb« coof<.‘<<(ot» lo^eth/T tfjih iI»p cifcujastMico* 
the acca«^i gmU jnado i>iit Smji J was 
ol opinion that thou li Ibo pro%c»l ofcMastaneOT 
in tho ea o wori? eon with iho ipidt of the 

accused and thewph Hies might create a certwo 
atootint of TOspicion against him they did not 
proto antthing as to his participatiim m tho 
enmr Omnp to this difference m opinion the 
ease teas hetid tiv '•octt C J WcW by ScoTT 
C J fapTccing with jlrsTov J and difTereing 
from SiLvii J ) that thoro was an tho laat* wtab 
lishcd corroboration of tho stori o! tho eotifcas 
mg CO aecusM eo far as it affected tho accused 
Dictum of trSBTii < J ra £mpr4 » r fs*«v>/wA 
CAatfPfi«{ty I / P 4 Pole 4^3 fdlowed 
Dietum nf SLstT-EOo J tn Smperer \ Cit”gfppa 
Kardep/n I L R 35 Sam ISC I C commented 
on LiirEnoB e SssnKSAN (fOlOl 

1 li R 43 Bom 739 

! — — iSmtitton ffj tit 

dcae«— £rfon<o'i4 omict on to abject la the adutuno» 
tif *c rfenec— Bcfcroncy of «iidc»i« FfamliS sued 
to rccorer posuoaion. of a hou<o The ilefeadants 
conteaded that their deceased faihee bad spent * 
eeriaio amoant of mtmey lot the completion of 
tba hooH and for the purpo o of ptoring this 
rehed upon their father s mil sad a memo of 
expenses prepared by him la tb« lowep Courts 
BO objection was taken to the admission of tbe wiU 
ud tho nemo as eridenco In aecond appeal 
it was eontended that tbe eridcneo was taadmis 
able fJtid opholiiiog tbe contention that neither 
the wtU sot the tnomo was adrmssibfe id OTideooo 
ttoder « 32 of tho Feideoce ^ct 1872 the etto 
noon* omission before tbe lower Courts to object 
to tho adsussioo of eriden a did not make that 
endence lefet-ant filler t Baba ilaJka Da» 
USSC] L R 23 1 A IOC wbod on Naa>u« 
Ham e AusA8Ai{\91t>) E L R 44 Bom 192 
, 32— 

Bees 6 5 Rst I. 7 41Q 

5es a 18 L X> R 45 Cslc 169 

See Ftidekcb li R 43 I A 258 
Set CotcBt ilcuoye 

1 L & 41 Bom 181 
See Hi’tdp Law— A sornow 

Z L R 38 VUi 69 
See Rr*fOtr Law {CcsTOit Adotiio’i) 

6 Fat L 3 164 
Sit HikDO T aw (Joi'lT FAMItY) 

SPai L 3 605 
L L. R 40 AU 159 
Su Hwdp Law (Sloor) 

S X. B SS STsd 166 

See «ttt I Ii. 3. 1 CWf 1-3 


EVI0EKCE ACT (I OF l8"’2)~eeM/d 

sat s 5 — eojtcld 

which ^had boloaged m het life tinre to ona 
Musammat Fiddo one of the Material js aes was 
wbetbCT the plaintiffs were or wero not tho sons 
of oao ifonir Khan patemal unde of ilosaminat 
liddo In support of their statoiacnt that thov 
srero tho eons of Munir Khan tho plaintiffs ten 
dered in e*iideneo tho plaint in a suit Sled some 
} et« ante Ulem rtofom in which ‘Masaramat Fiddo 
as plaintiff had impleaded them as defendants 
dcscfibm,, them as tho sons of Slumc Khan. 
Held that this plaint was not only sdnussiblc 
OTidetieo oa the subject of the plaintiffs rth 
t^onahip to llunir Khan bat was amdenco to 
wbu.h eoQSiderablo weight might be attached 
Tho High Ctoort hoaapcp m second appeal is 
not eonceraed wstb tho ^naatum of oTidcaco 
upeo whi h » finding of fact come to by a Court 
of firat appeal is baSM Solong as there is liy'allr 
ftdmiasiblo ewdeaee to support the finding of tho 
court below tho High Coart cannot mterfere 
with It Cogblar v Cumberland 1/ B I Ch 
D 704 referred to lUtrLACAw Khaw t Addot, 
SATTABflSI?) I L R 39 AJl 42.6 

Statemsnf of rsfofwn 

ahtp bij 3vta»td perion aimienbiUly of Tho 
pUustiff brought a suit on twohand notes eaecutod 
py tbe defendant The defence wae that the 
defendant was a minor when be took the loons 
Besides sddaemg oral oeideooo as to thb age of tbo 
defendant the ^intiS put m the record of a earn 
under Act Vllt of 189(7 which eontamed a peti 
tioB by the defendant a aunt amee deceased for 
her appointment as guardian of tbe defendant 
-Tills petition co&tainM a statement hy the annt 
as to the date of tho defendant s birth Tbe lower 
Appellate Court held that this statement was ail 
oissibU m eridenoo The High Court in appaa] 
rerersed tho decision B^d (on mnnw o! judg 
ment) that the statement was admissible m byi 
deuce undte s 32 cl (3} of the Evidence Act 
Ram Cilendm Duti ▼ Jogetuxsr Narnia Deo 
I L R ZO Calc 75S followed Pam Jusnons 
SADKiiAWr MivtKDBA Mohan Rax (fSM 

19 C W H 646 

sob 3 5 — £\tJenee~Ptdtgrtt A 

dnoumsnt ancient and genuioe putperting to bi 
a family pedigree was produced in evidence in « 
snutatiou case by one Jiraj Tho record was 
brought b fare tbo eivd Court in a suit in which 
tbe plaintiffs relationship to one Hulas the last 
male owner of certain property was in question 
jwaj stated that bo had reeeiv^ tbe pedigree from 
bis grandfather It was not proved who had pre 
pared the pedigteo Bell -that it was not neecs 
B»ry to show -who had made the statements men 
tioned in tho pedigree and that it was admissible 
in evidenee under a 3 cL (5) of the Evidenee 
Act Jabaxoirp Sheoraj Stxon (I0l5) 

I L B 37 AB flOD 


mb S 2— Vrfd that entries in the 

diary of a leceaswi jliiterate made by other 
people at his request wero inadniissiMe under s 
32(2)butoiiqbtboiiscd8 157 ora 1^" 3fc«SAllAr 
NAtVA KoEie i Gobahhas fcivoii 

8 Fat L 3 43 

sab.* B — Endenee of relaliombtp — 

Slalemenl made in a plunt fled bj a member of 
tbe /imily ttnee deceased — Second appeal — ftaitng 
of fact Inn suit to recover pc ission of property 


■ Cetlon ilatemenlo of 

deteated j>e»cna os to exteitnee of »/ admieetlU 
KfenmadtofUffoiHrorerej aneen Endenec oral 
«E docurocntsry as to ataieoients of « deceased 
person as to the custooi ut m familj is not admu 
•ibte li it appears that saeh eistemeate were mad 
after a conuovmy as to tbe custom had ameo, 
’EKR.iPSgiiWAB Ers."!! r Javeswaui BaarAsis 

{WH> I. L. E. 42 Calc. BS2 

IS C W N ig/g 



( 1C71 ) 


DIGLST OP CASES 


{ IS72 ) 


EVIDENCE ACT (I OF 1872)-fonW 

ss 40 « 42 anfl44— 

torha(J}oD"ht bimo^nndcra rQBttialaTTan5«ne-at 
hut nttcr IDO order for probate hod been mode 
the executor failed to perform his part of the 
arranpi merit and had thus committed a fraud 
bo^h 0(1 the Court and tho applicant Xlio 
application for revocation was dupo cd ol by 
th< Court on the ground that the applicant tai 
hi3 own showing was a party to a fraud opon. 
the Court that he had not come with clean bauds 
and was not therefore cntitleil to tho relief 
sought Thereafter the rrecotor haring hronght e 
sail in the Court of tho Subordinate Judge torteorcr 
rent and posiessioa against a tenant of IheteatMor 
aa defendant I and against the aforesaid nepheir a* 
defendant 2 defendaut I pleaded that the deceased 
(testator) had asked him to pay rent to defendant 
2 and defendant 2 contend''d as m tho prcrions 
proceedings that the deceased had made no will, 
that tho will produced was a fabrication and that 
probate had been obtained by fraud Held 
that defendant 2 was barred by the deci- ion of the 
Distnct Court m the revocation proceeding from 
raising the same question in the Court of the Sob 
ordinate Judge Held further that it was (be 
District Court which was competent to decide -the 
question of fraud and collusion vitiating tho decree 
of that Court under which probate had beengranted 
and that as the Subordinate Judge who tried the 
stilt had no jurtsdiotion in probate matters the 
title of the plamtifi was conelasirety proved on the 
production of probate and it was no valid defence 
for the defendants to allege that the will was a 
forgery and that probate had been obtained by 
fraud and deception. Quart ^Vhether a d<-bt07 of 
the State eodld raise such a defence if sued by the 
executor in a Court having junsdiction to revoke 
the probate t Kxsboboiui ItcvjiDas v Rawcoont 
DneuadOU) I L B 38 Boja 427 

- ■ ss 40 to 45~» 

ire Ltrsst^ Act (l^iS) 

24 C W K 378 
See CmL PnocEniTBE Cooe llKi'* ? H 
X L. R 44 Mad 778 

9 41 — Frcfate otiJ JJmiai/frohon JcT 

(t o/ ISSl} 5 S3—C>ul Procedure Code (Jet T of 
Jff&S] t Il~ConUttl oui proceed ny for probate — 
iFiK not proeed — Protale refuicd — &utt for recotvrp 
of propertj from defendanU tc/to h Id a* «ree«£or»— 
Jvdym at la the probate prooeeding re/usinj probate 
nol j«Jji7je/il in rem — Bes judicata In a contenti 
ous proceeding for probate the will produced by 
the applicants was held not proved aaa the probate 
was refused The applicants appealed to toe Ucgb 
Court which dutais«id the appeal The widow of 
the deceased thereupon brought a amt for the 
recovery of the property of the deceased frcaa the 
defendants who held it aa executors under the will 
and the first Court allowed the claim On sppwal 
ly the defendants two qucistiona having ansen 
nsBielv (i) whellier the judgment refosinc pnamte 
was as much within the scope and intention of 
a 41 of tho Lvidenco tet {1 of lf*2) as a jodgment 
granting probate and (n) whet her the judgmeut m 
tbe probate proceeding operated aa r« jadKala 
Ilfld b> the full Bench that 8. 41 of the Lvidenco 
\ct (I of I9T_) was not applicable to fho jodg 
ment of tl e Appellate Court refusing probate 
//«W further that the jud iient m tbc probate 
rrocceditig operntedas rtj irfrtta between the 
pi rile* under » SI of the I I ■r1'» an I Aiimwistn 


EVTDENCE ACT (t OP 18723-<o«c?J 

t. 41— coneW 

tiOBAct(\ of 18S1) and s. 11 of tbeCivilFroceduxe 
Cade (Act \ of 1508) IxAtTA'sciusn liitcius® 
r StTXiSAi(l913) I I„ R 88 Bom 309 

s 44 — 

See SanTIL rAEOAVAS ^ETTLIUIEVT PE 

oiTLATiov J872 6 Pat L J 573 

Civn. PEOCEntTE Ver KO” s 13 
r Ii. S 37 Bom. 563 


Pighl of a tlrangtr 

tonirere* ajj Itng hn njhU to thow in a eu'^egueni 
euit that the decree tcae ineofid on tf-effraund of fraud 
— JltttninnaMlj of tvcK eubteqt nt euU tcifAouf 
prenova avil to hare decree »et unde If by virtue 
of a preMous High Court decree a person, who 
IS no partv to that decree is deprived of bu 
rights with respect to certain pn^rtjr a suit 
by such a wrson with respret to the property 
IS maistainable without his having first to bnog 
another smt for getting the decree set aside cm 
tho ground of fraud uad r s 4* of the Evidence 
\ct lie can impeach it if it is sought to bo used 
against him as tvidmc* Aswort Kcstak SastAD 
D\ur BosoMAtTCnasnsTuiTiflBlC) 

2i C W N 694 

{ rani ty Prviate Cavrt 

tf can be ccJlat rally aiiatiti in iinef^re 
Of fraudulent Smlh —Having regard to th* 
WMletcmsofp 44 of the EvjJeneo Act itis uot 
possible to BAT that tl is not open to a ^rt other 
than the Court from which a grant Us isreed 
m «a es of fraud or colJu ion to deal with ^ 
matter end d«ide whether the 
obUioed by fraud or coUusK'n' Bat the better 
eourre lo such cases would be when it “ ^ ® 

tho party allepnq fraud to apply 
from which the grant issued to eUy *be suit to 
eoabJo an application to he rnado t» 

RAKsiranMO'rDAtr 

Iter jvdteaia—Pired 

rate tenaney—PaHiliOn—Poietr tf jointlenanie 

to partdionSuil to rteorer joirf pwrewion A 
remrn holding owned jointly by teruals at 
fixed rates wxs partitioned by an award Une 
parly sued on tho award lo roeorer eicjuaivc- 
U4ss.oa of certain plots and obtained a dta^ 
lot poasession and mesne profits which was exe 
cutod Subsequently the other party sued ^ 
tvgam joint possession of these plots and 
that the former decree was by a Com not c 
petent to pass it and therefore not bind^ m 
them There was no bing to show whether the 

forma- «.« ™ tlrf «; “"V Si? 

lorn, of th. Asm let ISO! 

th. taodlont h.d or Ima not ‘fj 

urn a,U thol th. fUmt.*. 
that the former dreree was passed bv a Court 
had not jureedietion and that the pr^nt wit was 
haired Achhej Lai v Janlt Pra J J' ^ 
ia «e explained 143 

Dr« Katwaa (1910) I ® So AU- 14^ 
See Cmr. Peockdu»e Cope (Act v 
or ISO") 0 ^ 5S3 

, .■■ Cotapromi t 

«r Ml* decree on the 


r eti Ml* decree on me 

4 decree obtained by consent or 0) 
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E\IDE^CE ACT (I OF 1872)-fo.frf 
s 44 — fonfld 


EVIDENCE ACT (I OP 1872)-co Kd 
S 58 — eoncftf 


coinpromi t* can bo attaclnl in a separate suit 
noi only upon the croond of frantl but upon anj 
projod which wouW be a aafficicnt reason for 
iDyalidatinc ibe agreement upon which the decne 
was based TA llvddtftfidd Hdnliny Company 
L<m Ud V lltnrtf Li4l<r and Son Limittd L R S 
CA S'd followecl J7« animal Qulab Aval v 
BAd4kiik D<iX<ji«r M C jr N 1157 and NarAwA 
C*a*i a Ldu r llan Dryol iinjJ 14 C IF & 
4Sl referred to Snaiii Sxrn Cnxmttax t, 


Pamjas(1911J 

I L R 34 AB 

1‘'3 

*'«« Pracp 

I L R 41 Calc 

090 

S 45— 



S r s n 

1 L. R 41 All 

24B 

Ci'TUM 

I L R 1 L&h 

540 

Set ProiAiE 

I L R 39 Calc 

295 

^et LiNAca ‘ 

t< T 24 C W N 

37S 

6(eSEsmo\ 

I L. R 3d Calc 

603 

a, 47 — 



'if JCBY 

1 L R 37 Calc 

497 




Se ClTCHl MEMOVS 



Z L R 41 Bom 

lai 

1 82— 



Su Sreeme 

IlCLar Act (I or 18771 

a 33 

I L R 39 Bom 

149 

1 84— 



ffee Pnarce 

1 L B 42 Calc 

957 

8«CiitstrfaLPsocsO0BECoBB as 38" 

319 

6 Pat L. 7 

706 

See VIlTSESS 

! L R 49 Calc 

700 

SS 54 165— 


See BsAcncK 

1 L B 39 Bom 

3?e 

as 55 67 

78(2) 


See Libel 

L L R 37 C^Ic 

760 

a 57 — 



Set Cor&cs 

J L. R 38 Had* 418 


1 58— 

1 II. I Fact admllti n<ed 

«ol bt prosed — Defendant » tuJmwsion o/ atgnatar* 
to a band — VrooJ at 1S« band — Inference from faeU 
seSicS are not endeitee — InfertTice noi oeeordtng to 
tatv — Error of lav — InlerferetKe bi/ Ut^h Court oh 
teeoni appeal The pUiattS haying saed on a 
wortgase the aons, of the mortgagor aoma of 
whom were minora denied all knowledge of the 
mortgage One of the sons (defendanta) who had 
aUamed majority •when examined as a witness 
admitted that the aignatnro to the mortgage 
deed was his fathers At an adjoamed dato of 
bearing the plaintiff sras absent on aeeonat of 
sllaen anti his witnesses also were n<H present 
Tbo Court declined lo gnint ofty further ^jonnt 
ment and dismissed tha amt holding that the 
mortgiio deed was not proy<.d The Court also 
rnferml from the mere fact that th« plaintiff 
4elaved brma'ns his suit until almost th« last 
day allow^ him by tUo law of limitation that 
Iw must have boon roceiviag interest aU that time 
at the rite stipulated for in the deed and «» that 
calc ilation it reached the conclusion that th* debt 
bail been fidiv satisfied The pUinliff hartog 
gippealed !! Id that as far as the defwidant -who 


had admitted the aignature was concerned hu 
admission woald under s C8 of the Indian Fyi 
dcnco Act IS7>. relievo tho plaintiff of any further 
responsibility of proving tho doeaiaent Held 
further that the inference in question, vras one not 
drawn from any evidence and the drawing of it 
«as an error of law which could be rectified in 
Second appeal LtKHiciU\D CttATRABnSJ' a 
LsuinaKD Gatrir (1018) 

I E R 42 Bom 352 

2 - — — J ansdiG I > on ~ 

( ourt-~Conienl of the parliee as h jurifdiclton— 
OMif of talue ispond the jaruiicfton of the Court— 
Jrial of suif— ^iirisdirtton cannot be qua toned in 
appeal HiB plaintiffs filed a suit for partition 
m tho Court of the Subordinate Judge Iifst 
CU 4 valuing their claim fit an amount which mado 
tho suit (nabfo by that Court alone Tbo Judge 
however made over the trial of the amt to tho 
Jomt Subordinato Jndge In the latter Court 
neither party raised any objection on the ground 
of jnrudictioo nor was any issue raised i^ating 
to It Tbs trial proceeded on merits and » 
decree was passed m favour of pUintiSs Tho 
defecdofit fippealed to tho towor anpellatfi Court 
where bo for the first time raised the question 
of junsdiction oq the strength of the market 
\aluo stated tn the plaint The objection was 
ovenuled On appes! -~Ueld that the market 
>8itte stated m the pla nt pnma fat s detensuied 
the jurisdiction Held further that as oeithet 
party raued any questun as to want of jurisdiction 
ta the first Court and as they by thoir oondoot and 
silenco treated the market value to be o£ the 
amoont euSeicnt to give jurisdiction to the Court 
they dispensed with proof on tho question by their 
tacit admissions and thus the prin iple of law laid 
down ID 8 58 of the ladiaa rvtdcnce Act camo 
into operation and prorented the result of tho state 
tnent of the marl ec value in the plemt Is a rule 
ptrtivs cannot by consent giro jurisdiction where 
ocno eaisls This rule applies only where the law 
nonfers no jurisdiction It docs not prevent parties 
from waiving inquiry by the Court as to facts 
necessary for the dotemnnation of the question as 
to junsSictioa where that question depends on 
facts to bo ascertained JosB AWT0“fio Babstto 
» Tiit'scHCO AvroHio Roobiques (1310) 

1 L R 35 Bom 24 


IS 58 83 proviso 4 — iforljajt 

hood fe^wfered— Sttiscjneaf oral a^nement 4 j 
mort^oqee to foie lest than dae omouni teh ihtr 
mod fits bond—dinuss on 6y mnrtgaqee in pi^inqt 
tn «Bit— Froo/ of ajreemrnt vhelher n»» surp under 
Ettdenee -trt a id Cuil Procedure Code A subsc 
qu at oral a^tt^ement to taka less than u dno 
under a ro"i3tcw;d mortgage bond is an egre" 
meat moddyia" the terms of a written contract, 
and if It has to be proved, oral evidence is in 
cuinMuble und r s 0 proviso 4 of the Indian 
Fvid oca Act If auch agre tnent has been 
admitted la tho pleatlio^s, no qu'^etion of 
admissibility of evidence oral or docamentatj 
aru s. as proof of the eim is despensej with 
an coiu'qu aco of tho admission under » ,,8 
of tho End nco \ct and also and r tho prov isions 
of the Civil Proced Code CA-nfxijcnijo y 
X.cZsh*n<iKin L R Ji n.,— 

distinguish X JlsTCM Niocr 

^ 42 Had. 41 


OirrTr(lOlS) 


( 1G75 ) 


DIGESfX or CASES 


( I67C ) 


EVIDENCE ACT (I OF 1872)-«.n<f 

ss 65 66 90 — Sf(t3nd<iry eudenee 

of documtni — Ort;jinal tcith/itld tj jwrty irAfl tnete 
it tcvuld b* rfjHirfci — Certified topy produetd bj 
pJainUff — Pruum^ion aj to anaetti doevtn vt 
applied tn cos of a certified copy In a snU for 
redemption of a wsufructuarj mortgage lUe }jain 
tiSs tcndertnl in evidence a certified coji\ of tie 
mortgage bond nhicli was exeented in tbe year 
IS^G There was no eridcnce that thcT had 
called upon the defendants mortcagees to produce 
the crigmal docnmcnt Held (>) that front the 
nature of the case the defendants mnsC have 
knffwTt that the^ would be required to produce 
the ongmai mortgage which presumablv was to 
their possession, and therefore the ccrti£cd copy 
was admissible and (ii) that the presumption 
allowed by « 90 of tho Indian Evidence Act 
1872 could be applied when a eertJfiwi copy 
being admissible vu produced >n CTidence m 
the same way aa it could be applied to an origmnl 
document lahn Preuad Stvyh v lallt Jat 
Aumsw 1 L R 2Z ^0 20i followed AlieWrr 
CAiindfir Moeiktr^tt t Khelter Paul Seeetcrutno 
1 L R b Calc SSB and Pomiambalaih Para 
praran V Aaroth SanLaran \atr 12 Indian Caiea 
453 refened to Dwabiu Sij.ch i Ps«a».avo 
Dpaohia (1919) I L. R 41 AU 592 

■ " s 68^ 

6ee s -4 10 C W K 1068 

SS. 67 tad 73— 

Are Jiirt Ricut or raist nv 

I L. R 37 Oslc 467 

3 £8- 

See liTTrvTiM Witnc"-* 

L L R 48 Cale 61 
i9ee TBANsrcR OP PBOPZBty Vcp 16S2 s 
69 I L B 44 Bom 405 

1 — of 

document in evxdinet — Mortyaoe deed not proted 
but iervu thereof tncorporated «n a tubeerfuent t« 
itnitneni properly executed and proied Where a 
document itself legally inadmissible in evidence 
was subsequently referred to and partly incor 
porated in a second documont of similar import 
duly executed befneen the same parties and rega 
tered according to law it was hefd that the earlier 
document might be referred to for the purpixe of 
evptaiQiog and ampbfjmg the terms of the second, 
and of arriving at a correct conelusioo as to the 
true catufo of the transaction into wbicfa the 
parties had entered Ftihmottytrs Company V 
Dim. dah IS L J C P €5 € C £ S9ff and 
2IitcheU s Mathura Das J L S S All 6 referred 
to ilOTi CjiAvn r Laita ft'ASAO (191') 

I L B 40 AU. 256 

2 AtititifiQ infJiMS 

meaning of — IFnter of a document wlether can b* 
regarded ai o» offfsl ng intnui The writer^ <f 
document who signed the samp as a scribe cen bo 
regarded as an attcsfiBg witness, if he saw the 
signing of the document by the excentant 1 eera 
pudojan v Mut) ularvppan Tleian 24 Vad I, J 
S34 Ajjaasotn Jytrgar v J%y!a am I illai SB J C 
400 and Ramx v Larvtan Roo J A R 33 Bom 
44 referred to Badn Prasad v Aldil Rorins 

1 L R 3S AH C54 and Pam Mahadur £ ngJt v 
Ajodhya Sinjft 0 C 11 ^ 629 dissented frtMB 

2 ASAiiAsrrA VpaYav » Kjii«nw» PAiviAAcnr 

<'•” > I L. B 41 Vad, 535 


EVIDENCE ACT (I OF 1872>-f<iRhf 

S 68~confW 

3 — — — The section IS fffi-^ 

K ivc 60 if an atlrsting witness can be called 
ist no even though ho prove hostile Tuia 
btvent CopAtSisoH I Pal D. J 369 

4 \ person whose 

name is on B deed merely as a scribe is not awitness 
within the Transfer o^rroperty Act 1S82 a 69 
although he may have actually seen the docu 
ment signed I AJisrtDEB Sison t AjwmiLtr 

Sn.OH 1 j>at L J 125 

5 Mortgage — Eri- 

deitee of ereeution—dliexUngtcttnets^—Sertbe Ihe 
scribe of a mortgage deed cannot be counted as an 
attesting witness merely because ho bas signed the 
deed even though the deed may in fact have been- 
vveented in his preiicncc To 1^ an attesting 
witness wJthin tho meaning -of s CS of tho 
Indian Evidence Act 1872 the witness mast 
hare seen the document executed and hare 
signed >t as a witness Rome v Raxmanrao 
I L R 33 Som ii Burieti t ^p»fs6«ry 
A JO C ft- E 340 and SHama PoHer w Abdul 
Aadir Ranthan I L R 35 Mad COT followed 
Radha htehen v Fateh AU Khan J I R SR" 
All S32 Rtt) Anroin Ohoih r Abdur PaJitmr 
5 C If R 554 and ifvhammad AU w Jafar 
Khan All ITecJly Aofej {Um UO discuMed 
Baost PtuSAD r Abbcx. Ka£ 0< (1913) 

I L. B. 65 MI SS4 

— — 5 * 68 , “( 1 — ddmianon «/ executitm by 

person claiming through executant Adnaiaica of 
execution of aa attested document by the execn 
tent or by a person represrntmg his interests u 
solEcient proof of its eiecution agauxst the pc«0B 
mabiog such admission As against other I>ertirt 
the document must be proved ai accordance with 
« CS Eridrnco Act Aibahax Ckavdju Sfijr i 
£2 C W N 444 


PiM Cjumdba Ssx (191") 
s 68,69— 


J 


- Ei idenee mortgage 


deed~PrQof of mortgage deed after death of exteulanl 
and wa/jfinal tnfnesjtj Held that the exocotant of 
and all three marginal witnesses to a mortgage 
deed ^ing dead a mortgage deed was suffioientlj 
proved evidence that the signature of the 
mortgagor was in his handwriting and that the 
wsaatnres of two of the marginal witncs-es were- 
in thcir handwriting By such evidence a pre 
fomption of due execution was raised which it 
lav on the defendants to rebut IF ri?Jl v Sander 
ton L R 9 P D J/9 referred to bTiAM 
SiaoR t HrsAAi Si>oa (191C> 

I E B S9 All 112 
2 — Cadence — Mort 

gage— Proof of mortgage-deed A mortgage derf on 
tto face of It appeared to be attested bv a 
number of witues. es In x "uit upon the bona 
the mortgagee caUrd one attesting witness who 
proved that be saw the mortgagor sign the mort 
gage and that he himself signed his name as an 
attesting witnea The other witnesses Ycrc not 
called OCT did thi witness who was called sav 
that any othtr attesting witoe«s was presenf 
nor was he asVrt the question by citUee aio® 
Reid that in the absence of any rebutting 
•icace t!i« mortcage deed must bo 
be anflicieiillv prcrred t'«o s 5 ajA v 
StrgJ J I II 30 All U” referred to biilB- 

DArAi.r SB£o Gntxaii 


I I;. B 


: AH 211 



PiGEST or c\«;es 


( 1678 ) 


EVIDn.CE ACT <1 OF 18*2)~ 

sj. CS, $9— foil W 

3 Tr,nftr vf In 

rmy (/J / ) 0-1 Off if tit Hion— 

jToi d h t >•< B <T ut d n fSt fire 
If nee / <f <?« / wy » >rXi> mi riarn » d 

OcK* of the iitte«l>ni. >n<nr«"i s l<5 <i 
deeil tn* .ten f Ttie otV er atto*V>iiR wUne » 
cfcllo.1 •ml ^o\cl that the rooMRase «!«. t t»M 
iigned b> the inortesRor m hi* ptevnco •».} 
that he «ijrn«J ih letwj m i«e {»Rg *r»tBe«* 
ll w»9 not rx|rc9iJv profcd that ihoro HM an 
ether •tteetina witnr*s prewnt who aaw the mort 
g»gor *ipn but «t »•* not proveil to contrary 
that there wan not another attMtinjt wttne^s 
Hdd that the mortpafic *m aiifticientft iwvcd 
a«:ofdinp to the rc'jutrcmtnt'i of as CH and C9 
of the Indian Eridrncc Act Rax Dei t Monsa 
L* i.{191C> I L. R 39 AU 109 

— « 68 io -I— 

Sft Evioekce I la R 44 Calc 345 

S3 69»ad"0— 

£«r MoBTOAoe 4 Pat la 1 511 

■ — — Fn<f«ar<-~- Vortjitjf— 

Pfot^ tf w */«o« c/ »of*joj < — Sfortgayort ttl tenie 
oni IrOtk thtj/ and lA« aflertia^ wtruitti dead befvn 
nU brought A nortgape deed wu «n the face 
of it execaied rn 18$^ hy throe lUiterate mort 
eagore who tfitsed their marice and was attested 
oy more than two witnows Vl the uroo oi the 
Institution of a suit for aate thereon aU the etc 
entants and the attostms witnea ca were dead and 
Ibo evidence teiidffed in proof of the mortgage 
consisted of {>) tho autereent of a wiincM who 
profeaaod to be aojuamted with the handwriting 
of two of the attcstinj, witneasra (ii) a deed of 
Qsoftuctuary mongage executed by coo of exe 
entants of the oiottgnge m auit and by the re 
ptesentatirc of tho two other esocutanta which 
refened to ami recognised tho gcnmnenc^ of the 
mortgage m auit and (in) a deed of asfe eteented 
la 1902 by the reprea ntativea or some of tho to 
prescntatiris of tho cxecuianta of the deed m auit 
which recogaiacd by gonumeneaa of the ua'ifructuary 
mortgage montioiicd above Held that having 
regard to sa CJ and "0 o! the Inlian i ndeoco 
Act 18(2 tb>a evidence waa not auflicient to ; rove 
the tnorTpage in suit CkiBasmiAX Das t Ham 
Lat (1610) 1 L R 35 AU 364 

ss 68 154 — Attesting witneasHm the 

position of witnesa catleil b> Court bUBE^PRA 
K.*ISI!^A Mo-vpst. I Sm rA»EE Dassj 

24 C W N 8®J 

■ * 89 — Pronf of doeain nf— ^DorMBar** 

regutred Ij tail) to b nil sled— 'Dea /» o/ altetling 
v?itnees — // ndu lam — Jo nt Jhnd i faimlj-~~Tari n 
On execution of a deed of mortgage the names 
of two out of the four attesting witncsaes were 
wrilttn by tho actibo who had aignel tho doco 
ment lumseif IhU tint it b mg necessaiy to 
prove tJio deed of mortgage after tho death of 
all tho attesting witnessea and the Scribe it was 
Bufiitient to proio tfio hand wtiimg of tho actihe 
Padha hitfen v Fatrk Ah Pam I L P SO All 
S3J referred to Where all the adult menbm 
of ft joint Hindu Tanidy appear on the record as 
plaintiffs or defenilanta it is a legitimate ptcaump 
tion that thej arc acting av managers on behalf 
of themselves and of tho minor membeTa of the 
family who do not jom m the amt Ilort Lai r 


EVIDENCE ACT (X OF 1872)-coHfd 

S C9 — eaneld 

VvKtnait hunicar I I 1 3t AU StO and AflMu 
Lai \ Lola I I J 51 Ut 3 2 referred to 
hsiSHNsdii iTrwAiiii Bishnath kAi.\vAR(1912) 

I L B 34Aa 615 

SS 69 Jo 72— 

> r f-MoivcE r E R 44 Cale 345 
s *0— 

1 — I. ■ ■ — p gi (ration Aef 

IXltpflS&t) t €0 Idmiivon — irdorgeTtitnl 
of rendering of^tiT tiol endenee of odmisitort of ext 
CHlion of doeamtnl Tho admission toferred to 
>R a "0 of tlu. Indian Evidence let is an ndmia 
•ton in the course of proceodinge in which the 
attcaied doctttQCQt la produced for example made 
lathe pleadings or b} & furty himielf m h>a ozami 
nation Tho certificate of evceatien endorsed by 
the registering ofiioer upon a document regis 
tcred by him cannot bo used as an admission 
of execution within the meaning of thu aoction 
rua Manoal Misir i lUrtipna DcBaix {1913J 

X E R 33 AIL 1 

2 — - Suti ea a mortgage 

tani~ Idmtarioa of mortgaget if tvffieienl to nuiU 
mortgag* aimnuiit ojairuf other pnrfiu not 

ting txteuUon vithoat froof by eltuhng vilnt»ee>^ 
S TO tffat of I tr W ooDi orr and D CnATrcMx* 
JJ {Newfioald J iiHcnUng) Ja a aan on 
a iQortgago bond the admiasion of execution 
by the aolo reortgagor does not under t 70 of 
the Evidence Act diiperiM with the neecuity 
of complying with the proviaiona of s OS of tho 
Evidcoce Ace in order to prove the eveeutfon of 
the document ai againat other parties tn the luU 
who do not admit euch execution Tho docu 
meat muat bo proved as agoioat them m accord 
anco with tho proviaionA of aa 63 G9 and 70 ol 
the Act Tho effect of s 70 is that tho proof 
by calling attesting witnesses ia dispensed with 
when the party executant admits execution Only 
as against him Jogtndta hath ilulhopadhgn y 
Pitai Churn Pundopadhja 7 C II A 35i com 
TOcntcd on CnAV&aa Mini t JanEROR^ 

Nath HIobauvabis (lOlO) 

I L R 44 Calc 345 
80 C W B 1044 

1 ——A person vd 

signs as a witness merely on idmmion of cxciii 
finn by the exeeutiint is not an oltcit»n„ wiin 
■Mi^sxsikat IfiKv LiBi I I amhiia's Ln 

e Pat E J 400 

S 73 — f/aniiuTihiiy proa/ of— iAsc# 

meni v.hen admienblr ogamat aecuaei A dWumcnl 
to bo admissible against an accused person ahoul i 
bo proved (i) to bo either a document m t) n 
bxndwritiRg of an accused person by compxrumi 
with an admitted or proved spccim n of bii j ,,- 1 
writing in the light of tho testimony oJ „ 
wilacaaes or (n) to be in tho pos9.faion of an 
accused person or tm) to be a ImisiiUc as f.t u 
withia the scope of a 10 Evidence Act 
Kumar Chant v Emperor Jf C 11 N ]j,P 
/ X B d Calc 4Q followed Peuv p;,,.' 
Das r ivD.c EwrEroB (1911) 16 C W N lt« 

_ , 74— ^ 

i e CO\TEMS»T OP 1*T 


Cnmittol PneeduTt Code 



ri 1679 ) 


BIGEST OP OJISES 


EVIBEHCE ACT (I OF imh-eoM 

s 74 — concli 


necessary for admission of aueh document ir nidenee 
A notice under s 107 Criminal Procedure Code wa 
public document within the meamn? of a 74 of the 

^videnco \et but it cannot come m without proof 

that the parties mentioned in it aro the parties 
concerned m the question at issue about which it 
AiWADt laciisnlvAMA 
JRA(19H) 18 C W K 644 


evidence act (I OF W2h-contd 

— S 88-. 

S't CRIMU.AJ:, PaocEDtmn Code, 190^ 
^ S' m AKD 425 

I L E 42 Mad 885 


® 32 3 Pal L J 308 

® 4 I L R 57 Mat 455 

Sees Co I I, E 41 AIL 692 

See Eovuav Eanp Eevevct? Code, 18<0 


; — ss 74 66— Or*r qf prvba/e Court c« w r « « AIL 692 

yranltnu letters of odminia/ratioR teilh coph of tnH Eanp EETEvn? Code, 18<0 

(iiyiexed tj public dat-umenl-Cerlified^eopy if 85 3 74 LL R 45 Bom. 873 

T” -S SO of the Indian 

^ ^ faien to call for produetion cf ongmal ^ndenoa Act does not proro the authority of the 

fn ’fif^ “? Probate pmoa who has made the grant the genuineness 

wurt to th3 effect that l»ttew of edmini tration whereof is presumed by tho Court under the pro 
^1 ? ««Py of tb® I"”®“ Nam Pal t Jaoat 

If* *fr*f deceased testator »a adoiis Acbarta C nowemisy jlDlSl 

_____ , 

the 5Kff a cLm W fhf ® ftoduct^l ro.us fee for soarrakl failure 

taJie stcM to era}} vnon ? deposit if default ereludmy secondary evidence oj 

S boundaries .» doeumtyits if 

uea of the document *?,.«« •^mxssible as betrceen persons not parties thereto-^ 

beSi waimJ br^hf CoS^ j ** po^ument oier thrly y^rs old op^rlunily 1/ most 

admitted m eri^enco undni-*^. 6e gnen to proie execution tchere pretimphoit does 

Act RAnmiir ni« . tud apjdy—Soad cess return admissibility o/-^mis 

Act iUnreatCASt N««J,Sar«a (WI5) ««w m a document ./ec«fewc fVberc tbo plaintiff 

xy c W If 1068 issued summons upon a witness to produce a lease 
—— — — sa 74 and 114 which was a title deed of the witness and whu-h he 


d 14— under no a^roemeot with the plaintiff to pro 

yre PBrisTtR or Deaths due© and on the failure of the witness to attend 

I Xt. R 46 Calo 152 4he plaintiff (0 obtain an order for the issue 0! 

— ~ S 78 (£] warrant agsmst the witness but failed to put in the 

k#. T _ procees fee Held that the failure of the plaintiff 

I EL I E R 37 Calc 760 to get the warrant issue did not amount to default 

gg en as On his part and that in the circumstasces 0! the 

_ case he was entitled to use a certi£ed copy of the 

iee DEPOSmoN I It. B 4$ Calc 825 document as oridencc ArccitalBStotheboandary 

.... ofa Jaod 10 a lease is adajissiblem eridcnceagsuMt 

M b(j and 144 — s person who was no parky to that document 

<8ee Co>riss(ON 2 Pal L J 80 Bbarmappa I L R is Bom B3 Abdul 

Azi" IloUah V Rbrahm Holla I L P 31 Calc 
85 80 167~ $65 Burka Handar v Megnath 2 C L J 4n 

See'DsvoavnO's I £ R 46 Calc 895 followed Abdulla v hunja Behan H 0 L J 
467 B«y»s«.art v Bhudanvddt I L Ii 6 Calc 

s 81 — 268 ATonohuf Stngh v Sumilra Loer 1 h R 27 

S e a 21 I £ R 38 Mad 457 referred to Under e 90 of the Evidence 

Act theCoint isnot bound to presume thegenuioe 

S 82 — ness of a document over thirty years old It mast 

S e nii.m7 T (Miwcs) aatwfy itself that the efements necessary to 


S3 80 and 144— 

See Co>riss(ON 


in the cireumstanees the presumption of genuine 
19 C W N lOGS ebould bo applied to 1 If the Court is not 

A.i /r r aatiafied that the iresumption should apply it 
; . . . f'* ^ ehouM tall udqh the oartv to produce cridcnco 


1872} ss 9 Jti „F2Ji ^ ehould vail upon the party to produce cridcnco 

"2 ot.t.„co..„S mJ aLlorS tl.Co.rtW™ 

io.r.<iiry ,<»«, non ctlMm, J— niwtrf «wh a documejil mHoot c.lJins upon Iho 

tmat to compel aUniame reto ,i Mi„i ^ PS"'”.'", 'r'*”™ “/ 


I me., u compel oil, dm, refo ,1 Mhcnt ioei .f'rT,;'’ K”””'", " f"™”” 

prcundSeecnt eppeea In a di.rut. relafnTJ; lUl th. Oinrt tad not aclad nroparh lla 
tto toundarr of a told.na tolnoin llo nlZi.lT -I tl« preil coco,, cl Ha 


tto toundarr of a told.nt toWoin Ho nlamtiff . P™ <“ “« 

and tho Mnn.oJpal Corporation ol Calcotta'^ UrM from tho It t of tonanl. tn a road coa 

that a mat) orenared in Tfl7‘> iindn^ ♦>.« return not ffft J by riflicr parfy to the au/t was 

O. tl..™5rS"nt k"lm!-n”f," .'.‘".tTS™ ».la « ov.drio Ipnrr 

capacity blit as tho landlord Of this and neieliWr <3KAUAr i SrsDirm pAvpsj ffSIl) 


capacity blit as tho landlord of this and nochboifr 
ing holdings was adunvsiblo in evidence if not 
under s $J under a 13 of the Evidence Act 
^ CuAniiUi. or ine 
i-sLcrTT* CorroBATiOA (JPlll 16 C W If 116 


S 91— 

See CovtiucT r 


17 C W N 108 



I ICSJ > 


DJCFST oy CASES 


( ims ) 


EVrOEACE ACT (I OF W 

- I 91 fOHtd 


Ste C^nii-eii. i'RocEacBE Com— 
s. {U3 I L R 34 K&d. 349 

s 2-i> I L, R 42 Maa. 581 

l>rp HiiiN 

I L. R 45 Cslc. 825 
5«Dnvo oTCUTimi^ 

I L P. 38 Calc 659 
«:rf Ir^«;r I R. R 46 Calc lO'S 
See iDtrrATiov \rr 18 7 Sen II Ants 
J33 131 J L B 35 Bom 433 
See PiRTmov 15 C W K S'S 
^et TBAvfiren or PBOPEBTr Act s 10< 

X X. R 36 Bobs 500 
* \ArtTis AUANASt nr t>m.n 

L L R 26 Mad 660 
- peJlofy kot slatcmcttt not wad out— 


EVIDENCF ACT {I OF 18 2)-foHW 
— s 91-ro'H 


See i CN4X to 


1' 1 


1 L B 1 Lab 361 


oral evidenee ot an asKemafll— 


Se I Kr)l<iT&4T>o^ 


L L R 1 L&b 436 
(sre^ U*t does tiot 


eeelud* oral eii4'rn«c o/masfm tliuj 
funtm not rteoeded »n fcmipi«««<e o th order* of 
CmtnrMnt^^^ehtOKferexon admxen' (• •/ votanlar j 
8 01 of th« Ftsdenee A<V bar no opplieaiton «beo 
(ba writing i* not endcnco of f ho matter redoeed to 
imtins A aeartb tut u aot ersdenco o{ tbe matter 
etatod tberein and tt tioea not therefore exclude 
oral erideoca ot lacb natter Q O boi 2883 
Jodicsai para^nh 5 (dated l?(h poceosber 1887) 
direct* that no Xfaguirats may record any conies 
iioa or «tat«nea£ a^r « 267 CV)ai»ul 1 rocedorc 
Code vntal be bas Sret recorded lo writing bi* 
rraoons lor bebcring that tho accused m somg to 
nstlo tucb atatensent rolaatanly lieid that non 
compliance with an order of Goyemmeni as to Ibe 
(onnaUties to be obfcrrod in recording confessions 
does not render s coofrasion inadmufible in oti 
denco Tbe Court baa to determine whether sueb 
confession was roluatary or not Fi.auO Pbosk 
CVTOKtl Babaec Chetsayx* ( 1890) 

1 L R 33 Uafl 413 
• Oral ctidenrr oil 


jniJAiWe to jrroie what tool fdare ot f ms ^ eca^efi 
UTiero a search has been conducted under tho 
Criminal Frocedore CoiJc tbe search list is not the 
endy eridcnoo admissible as to the matters dealt 
with therein ft 01 of tbe Evidence Act doea oot 
exclude oral evidence of wbat took o at tbe 
timo of search Aldiil f^lai r y Queen ^ntpres* 
2 BcirCr R 515 disiont d from Pulle Prote 
color V Sarabu. Chinnajjja I L R S3 Had 413 
followed itASTATCTAK t EupesOr (iSW) 

I L R 33 Mod 4LQ 

- li\n d w X/avi‘ 


monos for which h'* debtor has cxceiited a pronus 
eem Rite- a pirate from and independent of tho 
noli ho ran recover upon such cause mcnaotha 
noCefoeoRi reason connot i; put «i cridcncc 
Nor 1 the creditor ncc ss\ril\ debarred froat sum" 
on tk original ctu oof action In tho fact that it 
ato 0 out of the ssttiff transaction m tho OQurso of 
atiieb fhe promtseorj nofa k is crecutetl 
Xicraia i Taiey ‘impA I L P ‘^G -lU 178 over 
rnJ/xI bfieilA llbeir \ Sheilh Ahan JARS 
( lit “jf Arubsaji v riyinaf i L R 24 Bom 
■IPO I trl/Jad apa \ Bhimaji I L R ^8 Bo>a 432 
ibtaursi Priund \ Fa al Ahmad I L R 28 All 
’28 awl hr Satk Dat e An^oi ^tvgh 7 AU L J 
tS'f refirred to PASf&anrpt Jasodka KtrawAii 
(1911) 1 L R 34 Ail 158 

Endeitec admit 


Pa ( Itoii— Porfifion tiiienced by a wnUng not re? a 
Kred—Ofot etidence odmin bU io •prove Iho /a t pf 
part Uoa Tho (act of partition may b pror^ by 
orsi orideftea although tho deed emLodjun'' the 
terms of partition cannot bo proved for wantof 
registration CissiOTXuj. \B/Tiuar « Ret tfsoa 
BOISE {1917} 1 L R 41 Bom 453 

4 — — Suii on pretitt* 

eery note— -Note i ladmimbh in ttidenee—J ta nt $ 
intiiled iojott bad on oriytnsl ra ijr of act on 1/ » 


bilily of — Cor/cssioji osaifs to enqatrtng magistrate 
b t not rf<oried bj Aim m u-ritiHg — Cuint-aal Pro 
erdare Code *j SCd and SSt A eonfessron of an 
accused pirson made to a Nfagistrato holding an 
‘fliXuiry JS a tnaUcr required by lawdo be reduoed 
to tho form of a document mtbm tbe ueauio^ of 
* Ol of (bo Indian Endence Act lSt2 and that no 
eeidence can civea of the terms of such » con 
fesuon oreept the record (if sftj ) under e StU 
ef the Code of Cnmmal Procedorr a u33 of tho 
Cnminal Proeoduw Code has no appfiostjoo to s 
ca^ where no record whatever baa been mode o' 
a confession Ewrrroa e (3918> 

1 L R 3S Ail 288 
Budeme^-Confu 


* <fn~A3miision of fttiU dinny dsporfMtfUal in 
qairtf—^alniienct lu to AaCesitnt odmun' l< Tho 
eomplaiaant in a pattv criminal case belore n bench 
of ifoaorary tfagiaCretes in the eourvo of negotu 
tiona concernin’^ » compromise made a statement 
to tho etTcct that he had paid a certAia eum of 
money by way of an iliega! gratification to tbe 
poshkae of the Court ITie peshXaf was at on e 
called up and ossmuicd by way ot departmental 
inquiry aod not on oath and he admitted having 
rcoeivcd money from the compUinant The 
HonOTajy Msgutratea reported the eiecumatanccs 
to the district Magistrate who directed the proAe 
cutiOD cl tbs peabkar Held that the statement 
mjide by the peshkar to the Slagis rates wm not a 
stntemeat which was require by faw to be in 
utitmE and could be proved by tbe evidence of 
either of tho Magistrates who had beard it 
Ewebob t H.Aro«“ P«i (lOU) 

1 L R SB AIL £22 

— Hund — Pen wal 


creditor baa a cause of action for tho recovery ot 


AkiuI * piten os secierif r for del/l~Ha>idu ««ed o 
snaimitsihle, for «*jnf cf proper gtamp-~R ghi of 
ee^itor to fall bnehon preuDua hund s Tbedefend 
Brtts borrowed money from the plaintiffs and lo 
roitura therefor drew four Awnds in their favour 
An tbesfl ArndiS became doo the interea the 
loan ms paid and the handi* were renewed, the old 
Awnd » being on each occasion handed over to the 
de end nta- Ullitnalelv tho plaintiffs sued on & 
•et of renewed A ind * hat it was foand that {h>j« 
P*rticnlar hand a were lasnfBcicnily s ampi>d and 
coabl not be adoiitted in evid nee //e’-’ that the 
lAoiatiffs wens entitled to fall ba k upon Abo last 
proeedutg e t of ian-t, and as there w ro m tho 
pasession of tho d ( ■mlants to cive se-oalary 
evjdeiwo of (b ir eonfeata Jaoav Pfi.t»»o r 

IWBVR Mat (iOU It R 35 All 259 


( 108^ ) 


l>lGtST OF C4SES 


( IC84 ) 


EVIDENCE ACT (I OF 1872)— cos<<? 
• — s 91 — condd 


® ' — — »»itjorrtfoieruol 

money advanced on a huodt nkicA itu« tiynnl 
aflcr (he money ms nctiiolly paid — hundt ttisuHl 

e%enthj lampedand \na Inis'll' Uinendevee—whethtr 

plaintiff hat a «aH*f of ncijon indtptiidenl of the 

hondJ ThodefradantC S applied totL^Aiiint 

sar National Insurance oud Banking Company for 
ft loan and in his application stated the sccuaitj 
as personal sccunH on a / mdi parable after d 
months The Directora of tho tompany aanc 
tioncd the loan and the money nas paid to C S 
less a certain amount dedoe'ed as mterc«t m 
adrancQ for 3 months ami C S thumb marked 
the Bankers aoucher Tlic same day C S 
execut^ a fiundi promt uift to repaa the rnonca 
to tha Umpanx tiller ninety dna s 3 he Comp-ant 
Mh-cqucntly assigned thtir claim to the National 
Banking Company Amntsar nndtheUtterat first 
sued on the hvndt hut finding that it was ,n 
surGcicntly stamped nut m an amended plaint jn 
which they tUimrd simplv to recover the moaea 
aavanred rilh interest Held hat the loan 
having been granted on the securitv of & hitidt 
(the execution of the lundi being for certain 
reasons postponed till n short time after the monej 
had actually been paid to the defendant) the 
ptomtiS had no cause of action indepcodent of 
the Aundi and as the was iDadinissible 

m oTidence and as a 91 of the Evidence Act forbids 
secondary evidence the plaiotifi a suit must lad 
AAeoDrttT kanhayalaliCI J> Bakhaht 

Bam Lnbkaifo V halaRam{42P B Jj:95) oni 
Goflffft Bam t Amir Chand {CC P B ISOC) and 
0 A e/ JO/6 imp ibluhed foUovied Pa%j 
aatn pas r Solig Unm {IG Indian Coses 34) 
not followed CnaMn anoit t AURtr«jil( 
Bakkito Co I I, E 2 Ish. S30 


, ss 91 82— OoKfruft— Cofftroc/ eiy«r<? 

t T^r onallu — Oral ttidenee (o ehene 

(hat til* rnrlj; siyniny contraeied as agent— Adtni^n 
bihty o/~Indinn Contiacl Act {1\ oflS/S) ss23l 
33 effect of la & smt on a contract eegned bv 
the defendant pi-Tsonally the defrnOaot attempted 
to lead oral eiidencc to show that be was con 
trecting as agent and that the nanio of his pciocipat 
nas dioclo cd at the time of the contraet On 
plvinlifi objecting to tins cridencobeiog admitted 
Ueld that such evidence na« not admissible for 
the purpose of exonerating a cootraeting party 
from liability for that would be xubstitoting a 
dillerent agreement from that evidenced by the 
writing Bigjiiis \ Senior 44 /• B SS4 

followed ! tnifiJn ulilinh Chtily x CotindoTnjvJv 
kaidn [m-) 31 Vad 45 and SaJasvl Jcnlt Das 
T btr huhan Penhad {lOlS] 4G Calc CG^ referred 
to rnttoniMnnoa ParsvEY tIn.LS Co Did 
r IlassAx llAMooM (1921) 

I. D E 45 Boffl. 1242 


S 92— 

Sect I L R 42 Had «l 

See CovTiucr Act 


\ 


ss 1 ami IIS 2 I, R 41 Bom 518 
^G> 15 C W N 408 

Sec Doctrine or ‘itTisracriON 

I L R 27 Bom 2U 
See DEKKirAv tcncrtTmisTs Rcrjcr 
AcrfXMlor lb 9) ss 2(2) 10\ 

I D P 3 Bom 18 


EVIDENCE ACT (I OF 

— 5 92 — eonid 

See Fniresce J L R 45 Calc 529 
I L R 38 Calc. 892 
See Etipencb ApiiissiBitiTY or 

L R 44 I A 238 
1 L. B 45 Calc 320 
I L R 38 Calc 892 
See Khcd Kasii loTra 

I D R 4S Calc "SO 
^re LivsLOBD and Tevavt 

I L R 46 Calc 1079 
Fee Ltase 1 L R 46 Calc 1079 

See TRAhsKB or Eboferty Act (IV or 
1682) ss 54 118 

I. E R 37 Had. 423 

Set RvNATI lIOTTllNtl 

I L. B 42 Calc. 54S 


Fee Oral aoreeuest 
See Receipt I L. R 4? Calc 120 
See Rent I 1 R 41 Calc 347 
See Res Judicata Z. L R 1 Z^h. S3 
Price speciSed xa the fs’e deed — 
Beeifat as to amount of frtce es ential term of 
confrflcf of »nle — Oral agreement as to hi^htf 
price i»» dirchargt of a morfyagt—Evidtnu i» 
admisstlJe The amount of the price agreeil 
to bo paid IS an essential term of a contract 
of sale and eonseijnently no evidence of an 
oral agreement at Tananco with tbo provisions 
of ft registcretl talc deed as to the amount of 
the price fixMl for fbe tale is admissible under 
92 of the Indian 1 ndence 4ef Coiea*ji Bulloyi 
Lunbooicalla r Duiyrji Ritsfonni Ziirfooicff/M 
I i, B 12 horn 335 followed losudei'a T 
\arasainma 1 L B 5 Had C kumarax Snm 
rasa J L B J1 Mad 213 link mchandx Ihrohl 
I L R 3 Boin 159 and Copal 'iingh x Daloo Loti 
10 C Xj 3 2“ explained. Bam Balsh x Durjan 
J Z B 2 dB 392 Indarjit r Lai Chand I IS 
All 16^ Boll.1 hen Das V Zegje 1 L P AV 
149 8 fomirt Govnrfan V Pofunt ffo«Tufa« (f6fj) 
Mad H ^ CSO and iVolnf Chnrdra Gingi 
j>ad/iya\ Chirag Ah /IB 33 Calc C07 rc/erreil 
to AorrcAM I\er r Rasia KHISK^A Iiek 
( 1917) I L R 38 Mad 514 


Calc deedor Mortgage— llri/frnoyr«' 

ment—ContemforaneoKs oral agreement to treat it 
os mortgage — Ab nice of fraud ri’isrtprttent 

ahon etc — Oral ffyrrrmrnl cannot le pleaded 
Where parties enter into a sals deed nilh a con 
tcmporaiveous ora! agreement to treat it as a niorf 
gage It is not open to either of thfiu to plead the 
oral agreement in absence of fraud misrepresent 
ation or failure of consideration or the bko ren on 
rendering the sale void ^anoir-n SfALACi t t 
Ramsfpa (1909) , I L R 34 Bom 59 


-Sale-deed or G !l— 'y ^ 


tudence to shr>io that a docutn nl purporting to be a 
sale deed i« iii real ty a deed of g ft In the appetf 
their Lordships wiro of opinion that the decree of 
the lli|,h Court in J ui un n e ay Ban f vn n tta 
t I 1 ^ All cn eoiiJd not le etipporteil and 
remitted tho caw to the Hi^h Court to be dealt with 
on the endenee Itaxir tx xissa i 1-Air rv- 

'xisSA (1911) I L. R 33 All 34 



f Ifs- } 


DIGEST or CISCS 


mDOkCC ACT (I or 

proT I— Sfl/f Je^tt^c ouiem 

o'vrnnf t — idini fihht^ — fraud 4 
d^fiwl in »• » nil nn t IrnsiDn vt)c dtrcl Jr 

pfonnt « rppriMonlstian aprmniMit oa 

prymi p wa* ria»lp to him at l>»* tinio of rxrcu 
Htn that thr would not lx* pnforco*! aa a *ah 
dppd /f<W that no «ti Irncc of *uth « rriwramt 
• lion •'Tt'otnpot or f romi f could bo admtilpd for 
thu purjyx Dfltfoo r HamfXaudra ! L it 30 
Pin JJj and A fhnrroo r Payn J I F S Pom 
L P frUonti) Dacni raunSADt r A»xa 
taup ''« ir n>ir)) 1 L R 35 Bom 63 
— — " ■ - Safe dfed or Afartfage— DcJ!Wa« ^lp■l 

euUur I Pel J 4tt (XiJJ oj 1375) * 104—6' 
cf wi;/ t>fl Auil-^o/e »a rtal fj a tnortjage—Enittnee 
tf oral tiQrermenf nrninij lie irriIttH diruuteHt Tbo 
jiUmtifl ) roopht a rcdomneinn suit iindcr the pro 
Tisiona of the DrkUiaa AcT'cullurisls Relief Act 
(\Aff of 1S“0) alFegiof; that the deed which h« 
had executed to the defendant ffaouph on its face 
a deed of safe wu in reafitt on}> a deed of mort 
pape the defendant haring promised at the time 
of the execution of the deed that he wou/dalloie 
redempum on pajroent of the moncr adraneed 
The de/eodant replud that thetrarsactionwaasale 
The FiM Clasa hubonlinate Judge of the Dharwar 
Eiftriet to wln*h • 10\ ot the Dekkhan ^Agricul 
turnta relief Act f\MI of 18 0) wasnot extended 
found on the crtdrnie that the deed passed bjth 
plaiBtifl was not prored to be reallj a mortgage 
and dunii sed the suit The plaintiff appenleii 
lifting that the proper utuc >n tie case was as to 
%helncr the axle deni was not ol tamed or inloced 
b? the defendant t) mean of fraud or misrtprc 
aentation mihm the meaning of proc I of a dJof 
till- EvidencL Act ii of 187J) an} p7a)r(l for a 
temand // f<f confirming the dpcree that the 
plaintiff souchi to make a ncH ca <. in appeal m so 
far aa he endearoured to base hts cate not npon a 
separate oral agreciu nt but upon some fraud 
uipeh sroiild iniite the application of nror I of 
a O'-oftherjidcncc \cl(I of i8"2) IteU further 
thatin he di tcicta to whi h a 10 Vofthelhkkhan 
AgTioulturiAts Pelict Act l\^^I ot lf~9) waa not 
estendsd it was not open to tie Court to enter 
Upon a defence whi h consisted of an allegation of 
an oral airreemcnt s^arsing the ivriltcn contract 
Pagdu V It ana 1 L It 35 Ian 93 and ^ang rn 
j/oltf/pav Pamappa 1 L 6 34 Pom SI followel 
EelhihtH Pnty |I P Leggi 1 L 6 22 All 119 
referred to hoMAXA BAXarrA i Gadtosta 1\ob 
tfiTA (1910; I L r 35 Eom 251 

TtZtld— Evidence admtuibil ly of— 
Eridet et if < els and conducl of pari es fo deeds 
elouiny flat l/ej «vrr (reiltd os 6t\ng oUervise 
l)an they j trporl to be — biidence tJounng artual 
ronif^onrrs to be only mDrljagei—Froud mlh regard 
lo projierlt/ f If rd person not pirtj /■} d d *>92 
of the i \iilenec Act (I ol 1S”2) is applicable to an 
instrument as 0 tween tbc parties to soeb in 
strument or their representafivis m interest but 
It dees net prevent proof of a fraudulent deahog 
with « third person s property or proof of notice 
that the propcrtr purporting f o be absolutely con 
vc>ed in fact belonged to a third person who waa 
not a parly fo the conveyance TIio respond nts 
cisimed to recover po session of certain parcels of 
/and under d eds w/ncit purported <q to abBofute 
conveyances hut which the appellants contended 
were meant to be and bad afnays in fact been 
tri-afed bj all the parties concerned as taoefgagea 


EHDEVCE ACT (I OF 1872)— confrf 
S 02 — eofild 

onit and lli % tendered cvnUnce of the acts antf 
conduct of fh parties to that effect Tins evidence 
was cxcIuiIkI by both Courts below under s 9« of 
the I vtJcfl(.e Act Thur Lordships of thi Judicial 
Conimittoo on appeal were however of opinion 
that on the evidence the case for the appeffants dis 
closed a chargo of fraud against tho respondents 
antecedent to the deeds masnuvh as they or the 
persons under whom thej claimed look absolute 
convojanccs of property ironi the appellants with 
notKo that auch property bc!onj,cd in fact to a 
third person tbo alleged mortgagor whoso evi 
tit nee would bomaterJal and necessary in the matt er 
of tho alleged fraudulent dealing Their Lordships 
therefore without expressing anv opinion on thn 
construi.tion or application of s 0^ of the Evidence 
\ct in relation to tho dccos came to tho conclusion 
that tf e rejected evidence should be heard subject 
to any objections which tho respondents might be 
advised to taka aa tho Court would then be in a 
position to deal hereafter (if neeessarv) wrtb thi 
admissibility of tho evidence m relation not only 
to the deeds but also in relation to tho questions 
that might arise in connection with the alleged 
knowJ^ga or conduct of tho parties antecedent to 
the execution of those deeds and upon which their 
validity fflight possibly depend 'Mtir+o ItTiv t 
MaShwr La ((OU) I I B S8 Calc 892 

, ■ . ■ ■— Coastderalion— ^efe efland eoneider 
otion for not as stated %n the deed— Oral premise 
/oif ire fe perform Assuming that it may be ahown 
by ora) evidence that the res) considoration for % 
deed of sale was not the consideration stated m the 
d ed Itself but a proirti s to svamtxin the plaintiff 
m the absence of coercion undue inRuenoo fraud 
or misrcprcscnlstion of any kind at the fimo when 
the dc^ of sivte wivs registered and posse sion taken 
thereunder tho deed wiU not he set aside Thw 
8pei.iil equitable doctrine whereby tho American 
Courts ba\e relieved in cases where an aged person 
has conveved all his property in consiJiratioa of 
an oral promise to bo supported for the remainder 
of Jiislifeby thegrartee not applied Sobbayyab 
t yiOVt&M SlBKtMAnU Atvab (1D13J 

1 L R <i6 Had. S 

ptnv 1 — ienfsnee— Froef of /oi/ure 

of tonitderaUon~Proimis i/ry nerfe git n W'llj on 
aecoHat of a gambling debt The defendant 
wVohad teen gamtl with the plaintiffs and 
bad lost gave the plaintiffs two promissory note 
partly for his gambling losses and partly on 
oth r accounts hut it coull not ho ascertained 
what proportion of the total sam secured was 
veprescntetl by tbo gambling debts Etld on suit 
to recover on these notes that U was open to tht 
Jefendanfa to prove (hat the consideration was in 
part at leas* mon y lo t in gambling and that the 
Court below was juafiCed on i(i nnding that the 
part of the consideration repr«cnt«d bv gamWmg 
debts cojW not be s panned from the rest m dis 
iQissing tht whok suit Ji g/arnautb Seio Eux v 
Foul Dpi I L P 0 Co’ '01 distingmahed. 

Baia'08D>o i BttACce Hai. (1913) 

r L B 35 AfL 5S8 

Fran3“)rri//e« doeiirenl — Oral tn 

d a e to vary tU terms— Plea of /fUKd— ^ecficn 
cpihtsonljio parties cr r re/-re«a/a/iw In 
JSJ certain propertv ortrd to t ''•i 

to 5 by Us owners, and hts cocs-n. 



{ 1C91 ) 


BIGE&T OF CASES 


( 2692 ) 


EVIDENCE ACT (I OF 1872)— co«W 
S 92 — confd 

fihow that the intention of the parties was that the 
kabuliyat from the verj first was not intended to 
be acted upon or that there had been a waiver of 
the strict terms of tbe lease Sentfnadkub Geratn 
T I almoh Dost 6 (7 TT V 242 followed 
SlAsnnRA Chandra Navdi i Ddboa Sundari 
DASS-iA (1915) 20 C W N C80 

Mortgage with possession — I>e /nt/o 

xvb^Ut liion of the other properly for part of that 
tncl/fded tn the tnorfgaye deed — ? el for rtJemp 
tion — Eiidence The plaintiff mortgaged to tho 
defendants three specific items o! property for 
a sum of Rs 99 Tbe mortgage was regis 
tered and it was a possessory mortgage but 
the defendants never ' ' 


EVIDENCE ACT (I OF 1872) — conid 

• S 92 — confi 

Tnnsfer of Property Act and Chap \ of tho 
Act consequently applying to them S 106 of 
the Bengal Tenancy Ac does not provide tho only 
method of obtaining the correction of the entry in 
a finally published record of rigl ts and a civil 
suit instituted with that object is maintainable 
Joyendra Aof/i Boy v Kreshna Iramada Dasst 
1 I B ^SCfifc 2625 (291^5) not followed Maho 
uro AarjcTDfhv siea r Pbodiot Kpmar Thoopt 
25 C W N 13 


xnoTO than ono of the items mentioned m tho 
deed They did however get pos'>ession as mort 
gaeees of another piece of property not toenliooed 
in the deed apparently by virtue of a subsequent 
ora! aoTcoment with tho plaintiff and they held 
this piece of property in mortgagee possession for a 
number of years Held on suit by tho plaintiff for 
redemption that tho plaintiff was entitled to lead 
ovidcncQ to prove two facta (i) that tho possession 
flf the defendants over the plot not mentioned in 
the mortgage deed was that ri mortgagees and bad 
never been advciao to hamself and (ii) tliat the 
nght of mortgage possessioa was ternimated by 
tbe payment of Ils 09 which had been duly ten 
dered by him Bud Bau t Tnu Rak (1917) 

1 L R 39 All 300 

■ I ■ Pl07 Dowl kabuUvat constrve 

<toa o/— £>7cfui on of tudcnce of emtoniary «nc< 
denis — Fcidenee Act (I of 25721 e 92 Proi 5— 
Von ttgrteiiUural tenanexet created before Ike TraneUr 
of Property Act not kenlab/e or Trontferahle-^ 
i) alh of tenant after Act 1 1 of ISS"* came tnlo force 
— f/nra \f may tranefer tenancy — Tenancies •/ 
jermtnabU tctlhoul noUfc — Bengal T’enancy Act 
{VIII of I8S5) 8 106 %f hare eml aaxt to eorrtel 
entry The mere fact that a document ts railed 
a doul kah dvjat docs not decide its nature Tbe 
document should bo looked at as a whole and any 
^Tidenco designed to show customary incidents of 
tenure as attaching to the lotea must ho rejected 
if and so far n it conflicts wjtb what is contniued 
in the dotil them elvrs Evid“nce of a cn tom 
of tran ferabihtvis thus excluded bv an express 
statement m the douls that theie is no ngbt of 
£alo Gift or transfer without the landlord s 
consent Where the only riebt ecuted in the 
doaU to the tenants was an option to take n renewal 
at tbe rite of rent prevalent in the perganah 
Held that the tenancies created bv the dowU 
were neither hentable nor tran feraWe and no 
evidence of custom was admiaaiblo on these * eads 
When the terra of tho doul kabulil/ats expired 
tho tenants holding over became yearly tenants 
on the terms of the doul lob ilnjnte so far as applic 
able to ft yearly tenancy and when on the deatb of 
tho last survivor of tl cm their heirs were recognised 
HS tenant they became yearly tenants upon the 
terra of the dotrl Aafiuliyat so far as applicable 
to ft vcarlv tenancy The Transfer of Iroperty 
Act having come into operation before the tenancy 
came into the posses ion of tho tenants heirs 
they had ftjcarlv tenancy m the land which 
was rapahio of transfer and notice was neccs ary 
to terraimte 1 ) e tenancy tho tenancies not I tag 
agn uhunl within the meaning of s 117 of the 


PfOV 6 — Heed of ecltlement con 

alruetion of — Subsequent eonduef of partita to the 
enatnimenl tckelh r admtsatble tn end nee — Ezeeu 
. ^ „ Uon proceedings — ffer judica/a— \o<ic« n/ parficufar 

fact got possession of' queatioJis necessity for — Appfieafion/ct Mecitfion — 


Order of one ato <7 of the appheoUon. \f resjudteata 
at another stage ^^c^e by a Deed of Settlement 
almost tho whole of the settlor o mimovcahlo 

C roperty was transferred to trustees together inth 
uildinga and appurtenances thereto and the 
question was raised &s to whether certain 
specific properties were included m the deed Held 
that the ambiguity tn the deed being latent 
m constmmg tbe deed the subsequent conduct 
of the parties thereto can be legitimately looked 
into under s 92 proviso 6 of the Evidence 
Act for the purpose el sscertammg to what 
persons or things tho expresstoas vsei tbereio 
were intended to apply TuUh Pershad Stngh 
T Bamnaratn Stngh I Z, B 12 Calc* Ilf 
y enkatarnmanna V renlofapof^i 2S Had L J 
SIO Fortes v irc« 2 Sc d D App 2U and 
lait Piemen a Land Company r Table Cape Marine 
Board [1906] A C 92 referred to Vtiianji 
Sana d Co v Shapurji Bvrjorji I L B 29 Bom 
387 395 explained A decree holder applied for 
execution of b's decree by attacluaeDt and sale of 
certain properties in the possession ol the res 
pendents tbe sons of the deceased judgment 
debtor Notice went to the respondents to show 
cause why they should not ho brought on the 
record as the legal representatives of the deceased 
judgment debtor for purposes of execution they 
did not appear and an order was made cr parte 
Held that they ivere not estopped by this 
from moving to set aside tho attachment on the 
ground that tho properties did not belong to the 
judgment debtor Observations as to tho apphea 
tion of the principle of res jiidicofo to orders m 
erecution bnuHAWATiiA AyTAB i Paja Rajes 
WAKA DOPAI (1916) I L R 40 Mad 1016 
_ ■ — — - Sale deed — Old document— 

Jnten/ion qf parliea—Bxlnnaie eiidence edmia 
ail/tlily of— Such nidenee can only be alhiced 
t/fheUrmsof Ike document require erplmcUion 
In I80o a possessory mortgage deed was passed 
in favour of the father of defendant No i In 
1867 the mortgagor sold bv a document pur 
porting to bo a sale deed tho cquita of redemption 
to tho ^aintiiTa assignor Tbe jiliintiff haiing 
sued for rodcDiption of tho mortgage of I?! 5 an 
issue was raised whether the transaction at 1S07 
was a mortgage or sale Both the low r Courts 
were of opinion that on tho wording of tho docu 
ment Itself viewed m the light of certa n surround 
mg circuinstanciB as to tftft value of tfic proporta 
inadcquaci of consideration te uni r I roi o (0) 
oI ft J- of tbe 1 vidcnco Act I87_ tho parties in 
tended that the transaction wTis a mfrtgag On 
to the High Court 7/(72 that tlie docu 



( K''3 ) 


I'K 1'^'T or '» 


r « > 


mDEncE ACT a or ir 2 \-«-r a 

- ( P2-'-r n/M 

RifTt rt l'^'" •» Irm 1 1 A-i\ r-* %'!> 

fioroljt t »•»» •nrt> me *•' ^^ 

C<nn» i\ouU not »»vc uV n mm \ f*<» •» 
Mtnn«w: rvi!<m «* m r-i iram x) l<v-orf-ii 
On pfn r»l pmcijl*^ «t ntm— It m 

dfumtli* •ftf r tJ <' div^ri til I » i » r- *• O »n 
liftT Tf»r» tn *11 w ftilnir^ m Iv I 
l.Ve docnnml *• 0'’! •? •**1’ *n O f*f^ fit 

VTiMt! I^e dncnrafTl il» I* i* • i»rf»TilT fJ»ln 
*lr»ipVl(pnr*rd d-trutn*^! tin »'Ttiin c rtilm f' » 
rr<iniml to »Jo« m wK»l n»cn r tlm tin'm**** of 
tbo diyTjn nt If rfUto<f to Ttt tm. 11 t* 

D»y l<o c»w^ *b<Tt* ta ^ ntiTi i ^rilro <* 1« 
rpqcirrd tnj it tnU lb rrjnre b» »Icilitr.| lint It 
c*a Oftlv Ijo in taim tJ t^m* of tb^ do^o 

nient* tl n*'*lTM rt^juw tb*t ft 

triRsie eriJmr*' t*n I"! within tb* ft^tnolon* 
!*ld do*n It r»t>Ti»o (C( «(«.(» I Tid'^r<* Aft 
18*2 Oaie^X Ilnnr) ai>i! a ilVXj) It Pt in 
rehed on. Jka ia '• t It aUti ad <f<« ttilC} 
AC - V« »j Ayi* T 3fa U (191 ) 
4 Cal J»0 /J,/i ili»« i>a* T IP I /y77f(/«2a) 
22 All i/3 rtffrTT«l to C*^r*TtJlo Arrot * 
ll*ro linT^K*P*» I191U) 

I L. F 4i Boa. 710 

f. 85— 

I P2 L L. R. 40 tf«d. 1010 

' - - - lUad flofe— Art (/ <y #<• I 

U 93 91 9i O^^^Upilat at /j jy»y tmSfrt f— 
Initrul vh tKn natthly <>f onitaal 
d *w< to f r v rx A htnd note «ooumM • •tinol* 
t'OT to fntemrt at 2^ p-r eenl I ut <li( f> t 
neatim wbHh r tfi>t initmt wtt to le'cal ttlated 
aaAualff or nontblv or oth'^ol r II U that 
eridner wa« froprrfv a<lmtttM to ehow that tho 
wottle rnrant that intrrret ahoull W catcuUi'il 
tnoolhlr ilakom d ^umtaidd tn X ifomt A < 
AUed Hwj (IS^I) li / 310 follownl 
MOTH* N*nl CiiauoiivBY r Nobit Cimtob* 
ew*!. 11910) 14 C W N 1100 


rnDCxcE ACT (1 or ir.> 

I ' %, P3— i 

T. alaleril N . tol»/'<^ 

aff >»» I lb 1 «»> 1 r 1 


alT«M N 1 tol»/'<^ »r lT«»»hl*'t>i 

>«< I lb 1 «»> 1 r 1 f I I t'-•T♦• I- T t** 
A » ti^ .V t r-»-t I » \ • »V n tb- 

it-M n it Jt J M 5 I 1 . M»nt> 


irr nr>|t n /» J t J M , I 1 . Mf^t) 

rm J 1« II H <-» «1" . * T tb t tl^ 

*IW»ii<Ti ct lt<* n»ln i"* 1b «t It** *1* nrnl 
f arra |n ll •> * b 'x’nV "A 1 !l tl I t* ntTt 
« 1 1 «** /iIm' lot It f r»t T I •> pf lb *••!»•» In tbr* 
tMal" »» npl It oaT tI en ninr *• and 
monntM tn p" nri" ib»n a rUl'r^np i-an 
|{r««/>a*TtJ T ■'•iirMiT/t r ■^•irnn»r*TPi« 
)l«Totitaa ttriiiTiill 1 b 

Maw V 3S5 


— — — — Igpulatiea - anllraltf — If *n Inpiit 
*t«pn la *“ttt «oo *• I I r*Mninj etH nr<* la 
a lo citda'n it Kirriavittt r Dtatt 

*«-*«> r L. R 31 Kad (T 


■ -« a. 81— b brurt pap/ iItv 

!/•*/»«•» [4 »/ V (T-rt/ -pf—r n 

dt tt odnt I llttarlcnelyxlxl f* nrrtjr IV# »•<» ^iw 
•m# iatf<«Api nopply On tha 2"lbi eJ MarrS, 1*31 
OOP 11 II m<Ti*a M '>1 liiwat oi l!o *lll»»«^ 
AauV*. IVavan MaWlad an\ 1 »niT*U Oft 0.» t Jt 
of lrl>ni*fT IS'S the aoftfc*-of •‘ipeotol a 
aoeooJ moo^ten of lhe> vlllterr* romt^a'I in tho 
fnort a a of ihp 2*tb of kareh. {S'*! laf I jr nil 
lako lh» name of tli» tbihl »IIU;;p «*i rfltcrpl in 
i)p r>f f-mj^tr mirtea r<| aa IfalU S* U 
Inatpal n( I anlraU lItU Ihtl a. (>l nf I'm Indiin 
l-YilmpT Alt, I**"* 'll I not d 1 ar lb" motea "•** 
frwn fi*ln T»nmfp In ib>n* tbai Ih" TiVa»n of 
I aniyata •*« Intm )i>J to lx* rhirpixl li ll i* mnrt 
^a-^nf ill* I tU o! >c1 rutry lA 3 tnMan^utpn rl 
tin lalrf nmrtca p ixn! I ri l lx* rr^anlMl at flr«r 
anlun*mll2ii i* Mtnipin Intatn r Mtattr 
itMH (191 ) 1 L. R 33 AIL 103 


> W- 


Srt CoiTnacT Act ■ r3 

I L. R 34 Mai 160 


AjrttmrPi la * II lind 

«— S(a(m<n{ t>/ Qfio in iAr irA^dafr t;A lA r nia 
aiiuranr or rfr»cr»/I*ox— /r»»ttmp/ion— / ftr Wnf 
■—Cziri tic «ni HCf olmt ii'iti// n/ la friJatf 
/aitt—fi d net <1(1(1 of IS?"*) Jl NpaMIalInn 
f irthe taltof CPitAin I tnlK f Ian 1 1 1 tl e 1 Mntiff# 
t) th« DvftmUnt laiinjt (if a eonallPTall* tltnp 
propeed d on the I aala of area tree aciunri ^srcl 
I laintifli at A enrlaln al#px n nuiinlwl th** au fp* 

<■ jn of Bale bv are* llifcndant* at (I o aamn tiino 
Inaistinp tl at tie anlr niiiit lx* ly an*'! Aft'r 
I'ns di9' union a eon lualon *raa me) 1 and an 
n?rwmrit exceutp 1 A memorin lum at t| « lop 
of the tUn attncl'd tn tlie on ini| draft attm* 
mcntprrpar Ibyllcjb fcndnnt Ali'ni|tle*peTiru) 
area* of tlio plot* toictt cr lyith Hit ap rrgato 
area wag atruck out I ut thir a"i,re,»tp area wat 
r'tampd in Dm clrdubo In n amt fir apcclfic 
^ 1 rformance of the apriimcnt tbio Ilainlifia 
leniod tliat tl py had aptu 1 to 4,u*rBnleo any ana 
wl list tjp Ihfpndant anirmcd that tlitj did 
Iftld that cxtrinai rvldcnco to explain ilio facta 
wi* (vdrji\a«.it tft tn or Ipi to lecrincilo tbio atatcnient 
in tl o I odv of tho n«/>rem nt on whith tha Plain 
tiffarfiiledtl eircaaoivlth the recital in tt cechcdiilo 
on wlich tho Defendant relied aa ammintinx to 
an aaaiirance In rogppot of tbe area wl leb waa 
intended to bo conveyed to lim Tint tHau|>U 
the preaumpliOD is that in fixing tbie price rctrard 


— - ft 85 Boi DO— 

her a 03 14 0 W n 1100 

— II 86 to 87— 

a O'* I L. R 40 Mid 1016 

— . B lot— 

A r 1 luiiuTT I L. R 30 Cjilc 


y f IDS— 

y *S(t ItrMT 80IT 

/ I L R 43 Calc 654 

( - I 103 — Crorf* toitigitl la red— ri#! 

we-y/ioAififi nf Uaxtiwj f oaipnay /or i7norfj eon 
xijadf an n ri*) rofe—D rdrn oj proof Tbio 
plainliif cnmlknod pertain I nloa of pioco ooda hy 
the defendants Jtwlwfty im lor a risk note Dy 
tbio tcTift* of Ah* "'A* coftgUleratlon o! a 


conai^ftientdao^tjowt'- 

•way AdmmisWtLtiTO or to t negloct waa 

of iw •^vanU robbery Irom a running 

not to bo held to meliid^p 

tram or any other nola a clo»od wai,'»on I ut one 
were proptrly t n transit Tho plaintiff 

of tho bales WM KnUnt U«ilnn\ Company 
biasing sued tlio 6 



( IC03 ) 


DIGKT OP CASES 


( 1600 ) 


EVIDENCE ACT (I OF 1872)-con/(? 

s 103 — conid 

the value of the missing halo tiio Sabonlmate 
Judge decreed the plamtifis claim nolding that 
the defendant Company failed to prove the theft 
from the running tram though ho found that there 
was no evidence to prove that there was any 
theft from the tram. The dclendant company 
having applied to the Ili^h Court under its revi 
sional jurisdiction HeM reversing tiie decree 
and dismissing the suit that the burden lay on 
the plamiiil under e 103 of the Indian Evwenco 
Act to give proof of the fact that there was wilfnl 
neglect or theft by railmj servants and he not 
having done so no question was reached of robbery 
from a running tram FnH Ind an Ratltea^ Com 
party v Nathmol Bthart lal I L P 3S AH 4JS 
approved B B A C I Railway Company v 
Rahohhodlal CimoTALAii L Co (1919) 

I L R 43 Bom 769 


EVIDENCE ACT (I OF l«72)—co„li 

SS 107, 108 — conoid 

before a Court as to whether a person n abve or 
dtad but do not laj dorni any presumption ns to 
how long a man was alive or at what time he died 
harU r Lnl Sahu. I L R 37 Cak m and 
Jiuhamm id Sharif V Bande Ah I L P ill 
3d folJon eti Assuming that the Court could make 
a presumption that a person was alive for seven 
\cara after ho was last heard of it depends on the 
circamstances of each case whether the Court 
would draw such a presumption or not A person 
m possession without title cannot tack his possess 
ion to that of another if ho did not enter on pos 
session as the Jieir of that other k EERAifuA i 
CitBSNA Pmoi (f9U) I L R 37 Mad 440 

-8 les- 

see Death pbisi7jittton or 

I L R 37 Calc 103 


But Psrru 1 CosirAN\ 

1 L R 45 Bom 1201 

S los- 
ses Penal Code s 7 C 

I L R All 451 

— Penal Code (Act 

XLV of 1S60) « 97 — Bight of prxiate iefenet-^ 
Pleadings — Afternatiie oni apparently inooneietent 
pleas The right of an accused person to defend 
himself upon a criminal charge can only be Iimit^ 
by the provisions of the statute law There Is 
nothing in the law to prevent a man on bis trial on 
» charge of culpable homicide from eettmg tip an 
alternativa defence 00 some such Imes as these 
' First 1 was cot present at the occurrence referred 
to by the prosecution witnesses and they are giving 
false evidence against me teeondly even if I fail 
to persuade the Coart of this fact I can show from 
the statements of the prosecution witnesses them 
selves that if I had caused the death of aov person 
in the manner and under the precise ciroum 
stances deposed to by their cndence I should 
have been acting m the lawful exercise of a ngfat 
of private defence Queen Enprees v Pray Dat 
I L R 20 All 469 Queen-Emprtes v Timmal 
I L R 21 All 122 and Emperor v Oullti AO 
77eaUy Notts 1904 p 113 roforred to EirtESOB 
V YusurHusAl»(1918) I I R 40 All 284 

s 106— 

See JltmioiPALiTT 

L I> R 41 Calc 168 


- Onus of Proof — 
h order to apply tbfi* 


ation Laohkuina&ain 
Municipaiitt 

ss IQS 


dittdual and Corporation In order to apply t h« 
section the knowledge must be in the na^jg pf 
something peculiar and there la B®^'^CTence m 
this respect between an mdivi, 7 **" 4 
ation LAOnHonNARAiN K , 

.a/" 1 Pal L J 168 

See Madras ? 114 Ul (g) — . 

1 B 02 ) s 4 VUeottlation (W or 

ss 107 108^ I L E 38 Mad 620 

idverte pa sestton tacltn^y .^^g presumption — 
sumption In law that a per“^ » There is nO pro 
Years from the time when"' g for goveH 

Ss 107 end 108 of the l-vidc^“ ^ , , heard of 

a question is raised 


See LmiTATioN Act (IY of 1D08J Son I 
Arts 140 141 

I L R 40 Bom 239 
See SfoRTOAOB 1 L R 40 Calc 342 


... .. - iltssing — Preitimplton 

ns todtaih Ivt not as to date of death — Mihammaitan 
lau The presumption of Jluhanimsdan law that 
nhen a person has disappeared and has not been 
heard of for a certain number of years be 1 
dead and further that ns regards prop^itreomwg 
to him hr inheritance be must be deemed to hare- 
died at the date of lua diseppearaace is a rule of 
evidence ouly and as such must bo taken to ha^'o 
been superseded by the provisions of the Indian 
Evidence Act 1872 which do not raise anv pre 
auroplion us to the date of the death of a person 
who baa disappeared and has not been heard of 
for u certain number of years by those who would 
naturiliy hear of him Vazhar Ah v Rudh 
Singh 1 L R 7 4 0 297 followed Majraj 
FATiira t AcnrLlVsBm I L R 43 All 673 


Emdente — Presump 

tion of death — Burden of proof Held that the pre 
sumption which it is pcrmissiblo to make under 
s 108 of the Indian Evidence Act 1872 does not 
go further than the mere fact of death If the 
period winch has elapsed since the time that the 
mrson wJiosC death is in question was last heard 
of 13 more than seven years there u no presumption 
that such person died during the first period of 
eevea years and not at any subsequent p nod 
DharupNaihr (7o6ind ■S’rti’aa 1 L R 8 All 614 

dia(.as3ed In re Phtnss Trusts ^ ^ ^ i,? 

Etraya* Phagtanty Shnnaens S Bom E B 
Pan* Bkushan Jlanerjt v Surmhanta RoyC^~ 
dhrv I L R 35 Cak 2o and ^nniUA v Probodh 
cKi*r Das lie L J SSO «fmed to Muhim 


e lll>— _ 

eng gri'“ 61 

(fnoccipted rtUagtsile 



( icu: ) 


DIGEST OrCi^ES 


( 1693 ) 


EVIDE^CE ACT (1 OF ir2)-c(>nJrf 

s no— 

of >t lor tvktQt\ In iJI, the Lolltet )r 

held that the site lelonEcd to GoTtninient and 
ordered the pliintifl to pa s a Ici^e ILoplaintiB 
thereupon sued for a dcr) ration that the site 
was of bis owncr«Lip and tbat the order passed 
by tho Collector migLt be cancelled Jt was 
contended tbit oa the pi intitl niis ahoitn to have 
J-een in ye c sion for a ycriod of twenty jeara tl i 
onns of yroMnt tli* tin plaintiO was not lie 
owner was thrown on the roirtnrrcnt under s 
110 of the 1 vidcDCC Act IS 2 /Itld that under 
old curtomary law and a 37 if the Eomlay Land 
Perenue Corfe the presumption nro e that thr 
title to the Tillage site Tested in the Government 
and m order to oust the CoTerrinent tl e plaintifT 
had to prove cither that ho had pot n tiUo hcttei 
than the title of the Secretary of State cr that 
Le had obtained a title by adver e yosseesion of 
sixty years Jlvnmaulrav y 1) i,i rtlarj/ oj Stah 
for indio (iOOO) Eom oy, jj caused fit 
5«rrfary o/ S/et forirdiav C/ir/Moni Pnno ilao 
(79J6) 39 i/od bl7 referred to ^ asta e birrr 
TARrorSrArt ron Iwixi 

1 L R 45 Bota 789 

8.114- 

6 2o I. L. E. 35 Mad. 247 and 397 
£ e 8 3fi I L. R 43 Bom 739 

8ff f lOr 1 Pat L. J 169 

8c« CovrassiOK 2 Pat L 7 SO 
9<e Liuitatiov I L R ^0 Calc 898 
8u LxKRATto^ Act LOOS Sen I Asts 
142 AVD 144 2 Fat li J 504 

9<« llATittA Rro^LATIo^^ (XX\ or 
1802) 8 4 L L. B 38 Mad. 620 
S<e PxniCtPAl< AKD AflEHT 

I L B 43 Calc 627 
9<e I EotsT^it OP Deaths 

I L It. 46 Calc 162 
See pEOiSTBATioir Act {m op 1877) 
ss 33 60 7S L L. R 34 AIL 259 
See Bert secseb 

r L R 43 Calc 170 

SU ^VARBAKT ATIAaDIEHT 

3 Fat L. J 630 

' ■ — — Burden oj proof — 

— Sa t on tnortgag* bond— Production fc / yifatntt^ c/ 
copy e>/ bond on the ground of losa of the oriyinof— 
Defendant admireion of execution end prc^uctioii 
of original loilh payment of debt tndorted by ogtrl 
of mortgagee — Febultal of defendant} evtdente b J 
plaintif) v:\thfalse itory In a lint for mon^ duO 
on a mortgayo bond the plaintiff produced only » 
copy of the ilocumcnt alleping in his plamt that it 
bad been lost Tho defendant admitted its erccu 
tion but oUegcd that the debt had been discharged 
and m support of his allegation he produced the 
original document containin'’ tho cadorsement of 
the morfesgeo through her agent of pOTOKRt of the 
debt The Subord nate Judge relying on s 114 
of tho Pyidonco Act put tho enua on tho plamtiff 
who to account for the poesCB ion of tho bond by 
the defendant set op a case lopported b\ witnc ves 
which both Courts below held to bo false Tbo 
Eubordinatc Judge diami sedthosuit TlieJudges 
ot tho Judicial Commi'Sionet 8 court disbriiered the 


EVIDENCE ACT (I OF 1878)— cowW 
8 114— ^on/d 

evidence on Loth sides sob aside the prcsiiiuption 
nnders 114 of tho Ev denco Act and endeavoufed 
to maLe out a case for tho plamtiS based on a 
theory ol their own Beld Uevcrsing tbat d ci 
sien) that tic 6rst Court was right in folding that 
tho production bv tho defendant of flic bond with 
the endOMement of payment cast on tho plamtifi 
the burden of prtning that the debt was still out 
standing and that llie Appellate Court should not 
havo di regarded tho presumption under a 11 4 in 
favour of a po ubility bas d on surmise Sus 
picicn though a ground for scrutinv could not be 
made th» foundation of n decision MuBAiitcAD 
Meddi Hasib Khan t Mandib Das (1912) 

I L R 84 All 511 
27 0 W N 49 

Prtiumphon on* 

xrg under — Transfer of Property Act (/I of ISS") 
a ICC — fkOlxte to quit — ^ermeebypost b notice to 
quit was given by registered post but the letter 
coatainuig the notice was returned by the post 
oflSce the addressee having refu eel to accept it 
Iftid that under s 114 of the Evidence Act the 
Court was entitled to presume that the letter con 
taming the notice i oched the defendant ond tbs 
fact timt the letter was returned by the post ofbee 
as not accepted by the addressee d>d not destroy 
the presumption Omiss CeahpRA Ghosh e 
KueoBB Mohan Dab (1918) 23 C W N 310 

SS U4,133— 

Su ACC0U71.ICB I L R 88 Calc 86 

» 115— 

See Adtzbss Fosszsbion 

I L. R 40 Calc 173 
Bee Benaaii I L R 46 Calc 566 
See Crvn, FROcxntnts Cons (Act X1\ oir 
IS82) s 2SS I L R 84 Bom 575 
8f FastUENT Act 1Sj2 s T' \nd 47 
L If R 45 Bom 80 
See EsTorFSU I L F 86 hlad. 564 
I Ii R 39 Calc S13 

& C T VNUTOBD AVr Xenant (ITTURST) 

I L R 46 Calc 1079 
s a piop I L R 1 Lah- 389 

See Irak fei or rroTrnr\ tes I8S’ 
s 123 I L. R 45 Bom 164 

AdiHstmeat out ide the Court — 

Cirtl Frocedure Code (Act Xlt of JSf’) S "oS— 
AdjMtment or pajment of dt^ree^Deerce } older 
aeUny » pen l/« adjastment and reeemnj money — 
Appheation to execute the decree — Estoppel Ij 
conduct— Indian Evidence let {I of IS 2) s US 
AdecreowssaljostcJoutsidoth Court o notice 
wsfl given to th<* Court of tho adjustment and its 
sanction was not taken under s 2 S of tho Civil 
PtocwIuTO Code of 183- Tho dccre holder ro 
ceivcd payment under the adjustment and after 
smnetim opplied to execute the deereoirre p ctiro 
of the adjustment The judgment dibtor pleadM 
the adjustment as a bar to execution The d crc> 
holder contended that tl c adjustment not bay u 
been certified to tho Court itcouldn t recc^pu-oji 
as valid but WAS bound to execute tho deaee The 
Subordinate Judge overruled the contention holdir 
that aa tho decree holder hod aft sdjustmen'' 
tveewtd for several y ar monc b 



( 1699 ) 


DIGE^T OP CASES 


( 1700 ) 


EVIDENCE ACT (I OP IST’Wo fJ 
S 115— conW 


EVIDENCE ACT (I OF 1872)— coi/<? 
3 115 — cone^d 


estopped bj conduct under s 115 of tbo IndiiQ 
Evidence Act 1672 Htld that the new of the 
Subordinate Judge gave the go by to the plain 
language of the last paragraph of s 2o3 of the Civil 
Pro dure Code 18S2 Th'^re is no room left by 
the law for the opera ion of the law of estoppel m 
the matter of execution The last paragraph of 
8 236 enacts a pedal law for a epocial purpose 
whereas s llo of the Indnn Evidence Act 1872 
Tclates to the general law of estoppel and the 
principal is that a special law overrides for its pur 
poses the general law Per CHAifDAVARKAH J — 
Fraudulent executions of decrees must be dia* 
couragfd by the Courts whenever they come to 
their notice and decree holder* who eater freely 
into adjustments outside the Court and do not 
certify them as required by law bat fraudulently 
apply for execution ignoring the adjustment should 
bo dealt with under the criminal law Per Heatov 
J — The purpose of s 2a8 of the Civil Procedure 
Code 1882 is that the Court shall have complete 
knowledge of all that is done towards the eattsfac 
tion of Its decree TsniBAE Ra-ikrisuva u IIabi 
Lazmah (19101 I L R 34 Bom 575 

betoppel — Acquit 

ettn e—t^oOi parties eqaaVij cantxrtanl letth tnie 
tta*e oj /act*— Foyiie afle^otiORA— ^<al eontrocersy 
to be ateertained bj the Juiqe Where parties make 
vague and loo«a allegations it u essential to the 
correct determination of the suit that the real con 
troversy hould be ascertained by the Judge by 
questioning their legal advisers as to what is exactly 
the r position m the matter Where both parties 
to a suit are equally conver ant with the true state 
of facts It Is absurd to refer to the doctrine of 
eetonpcl In the year 1871 Covemmeut granted 
to the defendants predece sor in title a certain plot 
of land situate at Dhandhuka The grant expre^y 
stated that a strip of laud belonging to Government 
was th* southern boundary of tho plot so granted 
This statement was repeated in the mortgage deed 
cxe uted by the defendants predecessor in title to 
the defendants themselves m the year 1893 In 
the year ISSo the defendants purchased the said 
plot and encroached on the stnp by extending 
their building on it Thereupon tho Secretary of 
State for India in Council brought a suit against 
them to recover possession of the strip after remov 
11 ^ the defendants encroachment The suit was 
brought in the year 1903 The defendants plea 
was that they were in possession and enjoyment for 
a long time and consequently there was acqutes 
cence and estoppel on the part of the officers of 
Government and Dhandhuka \luaicipa1itv and that 
they wished to lead evidence to prove their plea 
Held that tho defendants title deeds having 
brought to their knowledge the title of the Govern 
meat the do trmes of estoppel and acquiescence 
were not applicable and the suit was governed by 
sixty 5 cars limitation, tho Government being a 
party to It rx>cnoDi,AL\Ain}RAVAJmA3 t Ton 
becEETAUT or State for Ixdia (1910) 

I L, R 85 Bom 183 

Ettopptl — Minor »/ 

mjy t ovp^d /ron repudialina eonlrael induced 
by teprutniation that he teas sui j ins — Mitrtpre 
ttnioiio'i tiol fraudulent — Contract Act {IX of 1S72) 

* 10 Tho law of estoppel mo t be read subject 
to nth t laws such as a Indian Cootract Act and a 
miser caurot bo made liable upon a contract by 


tneans of an e toppel under e 113 of the Indian 
Evidence ^\ct Hhurmadas v Brohmo Dull 
I L P 25CaL 616 s c 20 IT JV JJO followed 
Surendra ItaJh Poy T iTris^na Dtti IS 

C W h 236 where there was fraudulent mis epr 
aentation ilLtinguisbed Golui Audit Saekav 
r Heu ( havdba MarmiDAB (1915) 

20 C W N 418 

1 Estoppel — J/mor m 

eluded ti person — Jfmor passing 7 inulf off as a 
najorit bo ird by I IS eonfracl — Saleo/hojse. The 
plaintiff purchased a hou e from defendant 2 
who was not clearly a minor m appeirance and 
who represented to tho plaintiff and caused her 
to behere that he was a major In a suit bv the 
plamtiff to recover po>3e>s!on of the house de 
fendant No 2 pleaded hu minority I/eJJ nega 
tivmg the plea that defendant No 2 bem'» a 
person within tho coatemplatioa of s llo of the 
Indian Evidence Act 1872 and having by dire t 
declaration mtentionallv caused the plaintiff to 
believe that he was a major was precluded abao 
lutelv from denying the truth of that assertion 
Oane-hLoIav JBipsf I R 21 Rom 19S followed 
Didasaheb Daspvtreao r Bai Nauam (191") 

I L R 41 Bom 480 
I— . ..I . Esioppd— Owner caUf 

any pertci vithos' Uqal title to hav he/ name reqiM 
ter ed as proprietor m Ptitnve register— Connjonee 
fued on ehoUenged n* mcohd on ocroH'if cf lend^ e 
minonty — Pnilare to prove ninortlj—On»s — Go 
defendants res jwReata os betweet Property be 
longing to B s estate then under mansgement 
under the provisions of tho Chota Nagpur En 
cumbered Fstates \ct having been mit up to sale 
by the manager was bought bv K who either 
was a 5«/uirti<iar for £ or whoso title was extm 
cuished by reason of hi not taking a conveyance 
%t It B then caused KTa son to execute a conve} 
ance of the property to A a natural daughter R 
and later on actively a sistcd her in a proceedin'’ 
for mutalioo of names in tho Revenue register for 
which n applied Her name wss rcgi terrf Mil 
she thj» became bound fcr all tho State liabilities 
which attach to ie"iatered holders of immoveable 
property On B s death, his widow C sued for a 
decUration that tho property was hers makin, 

P and J Be son and heir defendants That suit 
was dismissed the Court holding as botwwn F 
and J that tho property was P * The plsmtiif 
claimin'’ under a conveyance executed m his favour 
by B sued for recovery of the properti from J who 
inter aUa pleaded that P was an infant at the date 
of the coDveyaneo which m con»equence was 
invalid Held that tho onus to prove imnonty 
1>eia<’ on defendant defect m his proof conld not 
bo cured by a mere cnticHiu 
evjdmc* and the defendant having failed to bna? 
reliable evidence to prove h« assertion con 
vejance must stand That the deeisioa m C s ^ 
as iRrtweou B and B who were ^ 

csto^E^d fSmqUMl.OUi^r s 


I L R 37 Bom 447 


( noi ) 


DIGEST or C 


( 1702 ) 


EVIDENCE ACT (I OF 18''2> rrf 
ss 115 116 117 — / 3 tj mnjd >j 

I •ir 1 1 l!e aft r fxj ry <f 1 ni~I on g rn bf 

It aid rdxiittl tjh r/j j oj I « — butoppcl 
ra! t of ~E id n c M f i rA(« f i <o 
A I'- o loiu 8 I reratna th po p«ion he 
<ltainel fro^^ the It it plan it titii after liH 
term hi expired «ef up ii tin l< sor « ^utt fo 
ejectment the d fen v ihit the h or hsd w title 
at th time ih In e trai granted Tbn rnla baa 
not ^en aff rtp J 1 r * lit of tho Indian EtiJ oee 
Act 115 t 117 of the ltwlen.ee Vet are not 
(xbau live as to the rules of estoppel m fonv m 
Bntiih India laatoisTi BEwtii lli^sur 

BtovtKsR noil ) 20 C W N 1235 

CjI j pel — Thire ca i 

be no estoppil if the parti wlioiw tho represent 
ation was made dtd not behi-eo it to be true for 
sn s'jch a css* the re oltmg conduct is m no 
reiMP the effect of the precctlin^ dechrntion 
S Ilo do s n } a[ ph 1 1 such a r as Under Itindu 
Law a l-<s|ue t of ino ma withoot diaj a in,ot the 
corpus IS nrohsbh sul a |T ndm" tie Rule 
aRainat I erpituitie tndii he ame laav to 

women exte’^ a widon onaevanab oliitoistatem 
the ah eiioa of \ ords £ limifatun JidaKvaTH 
V JaisxsnrrK PRssvo 1 Pat t 7 16 

s 118— 

« e Bevaui Tbssssctios 

I t R 37 All 557 

S Ls'idi.opd svd Tesast 

I 1 R 38 Mad 53 

. II. I - — i 1 Jlarl aHi> I i — 

Sttml of larullanl-) Utt~L (opjtl When once s 
person is the tonant o! anoth r {>ers i h« cannot be 
allowed to denv that the person who e tenant 
be wst WAS the owner when ilio tintocy tvss 
cro-ited He can no doubt ad oil that his lend 
lorl was the otnie at tho coiam<!Rcecti<^t of the 
tenanev and allege and proro by ovidcnco that 
tho lAndiorda estate has subsequently come to 
on eni but ho cannot d nj that At tbo com 
meoccraeot cf tho tenancy tho person with whom 
he entered into tho~ contract was the owner of 
the prop rij and this disability is not remoTed 
by tho do la ation of tho tenancy Pih Knntair 
y D va} ?anjit <? ngh I T 1 37 11/ 557 

followed QA^PATPaIl HctTsv (1018) 

1 L R 38 AU 228 

— ■ FtlOj id — Landlordand 

U ant—Tenant not f I mtepowu o i It/ tie landlord 
-—IP/ tier ee ipped from dengi j lie htidlord^e (ille 
io Iht prope Ij litll by tho lull Bench (Scsiis 
mni Aytas and Imurs JJ Aonm Ptmu 
OiI„ C J (Iiswntmir) thit a tenant who has 
executed a Icsse but has not been let into po =>es 
sion by the lc««or is catoppod from doaymg bw 
lessor s title in tho absence ol proof that hoexecsted 
the lease in Ijnotanco of tbo defect m fus Ics or* 
title or that his execution of the lea e wasproenred 
by fraud miireprcscntation or eoercioa Per 
APDcn Riiinr Ollg C J — A tenant who was let 
into poss< Sion is estopped from donvui" a land 
lordatitle V tenant who was not let into po sea 
»ion by the person seeking to eject him js not 
cslojip^ from denvis" tho plsiatif a title ho tnay 
ahon' that tbo title is m eomo third penon or m 
himsoU Bet the execution of a lease or psymeat 
of rent ht tho defendant u prt niftcu proof oE the 
plaintiff s title which tho Court dealing with the 
cTidcnce will ordinarily treat as conelo iTo «» fits 


EVIDENCE ACT (I OE IS-SZ-con/d 

S 118 — roiild 

favour itohsA tho fact ts siiEciently explained lo 
most coseo of tins nature the prosuinp ion la favour 
{ tho plxmtiS can only be displaced by the do 
fondant showing that tho attornment was made by 
him la igaoranco of the plamtiS s title or was in 
dweod by fraud misrepresentatioa or coercion 
t EVKjftv ClIETTY » Ajyixxa CotrtDlV (191S) 

I L R 40 Mad 581 

5 n7_ 

Are 8S Uo nC 20 C W S 1335 


9ee Trade uarc 


s 118— 


5ee Aiteaz. X L B 41 Calc 408 


5ee Oath Act (T; op 1873) ss 6 C 13 

X L R 58 AIL 48 
6 Pat L 7 148 


ss 116 132— 

Set WnvESs I L. R 45 Calc 720 

s 122- 

Su Enurtcr I L B 40 Calc 801 

— — — Ewiifenee Act {1 of 

J87-.) * f’2 — BepruenSalne in tnitreti —Dis 
<■/ mre by wife of eommiinieaiio/tt made by deceased 
i’eluxnd dartnj marriage Where there la oo re 
pcesentatvve in interest who can oonsent under 
t2v cf tho Evidence Act to the disclosure of 
commuoioatiOQs made by a deceased husband to 
ills wife during marriage the wife should not be 
permitted oven if willing to disclose sacK eomma 
mcattoos The widow of a deceased husband is 
not bis representatiTo in interest for the par 
peso of giving such consent 'fatvas Howi^an 
e EupeROR(l013l I L R 40 Calc 891 

ss 123 124 125 — Br«iife?8— Depart 

mental eroiHirj/ into eandacl o/ Bo/ice o,jiCere elate 
mente made by leifaessee at—Prial of Pohee Offic re 
on charge of XaKmg illegal Qrali^aUon-~4JoiirCe d lij 
lo tend for the slateinenli and alloio acented to erojs 
cxamiR ffc reon Statements mode by witnesses 
la tho course of departmental enquiry into the 
conduct of Police OfScer wbo were subaequeatly 
put upon tbeir trial on charges of taking illegm 
grati&eatioa are not prmlegcd under ss 1 3 124 
or ISu of the Bvtden o Act and the accused are 
catttled to cross cramme fhe witneesos under « 153 
of tho Evidence Act on tho statements made by 
them at tho departmental eaquity Emjirwj v 
Jiamadian J/abarun 2 Bom L S ^bbvxs 
bawt EjircBoaClSI-) IS C W K 431 
ss 123 124, 183— 

A< Easemevts Act (% or a 15 

I I R 39 Had. 304 

s 105_ 

X 7 1 trr ATI s 1 L. R 40 Calc 898 
— ' I a 120 — precis e onal coR<f/ ncr elat 

uient made ty cf tnl lo pleader in — D eloeare irifA 
oufrfienf * censen/— /wj ropnelj—InadnueiL I ig m 
stuff ce 1 lamtifi sousht to prove that d fcn.^nt 
who had recorored a d'cree for pwscsjion of pro- 
perty against certain third jarties was ptaiatiffe 
bCMRuf'ir and for that por^a exsmiMd defen 
daat* jleadet w that suit who deposed that 
d fcadaut bad informed him that he was plamtifTa 
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WC tsT 01 CASE«> 
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EVIDENCE ACT (I OF 1872)— 

s 12C — contd 

btnamdar Held that the stateineflt of tli" pleader 
haTiE^ been made without his client a consent was 
inadmissible in evidence under s 120 Evidence 
Act The pleader acted improperly m disclosing 
without his client s consent commnnic.-tion3 made 
to him in confidence as pleader Btsstnn 
IdOLLAir l DEBIETJDDr MoLLAH (1912) 

IG C W N 742 

Priideye 0/ uilMsa — 

Valtl and clienl — Informalion gatned by taltl *« 
east of former emphymeat though not by direct oral 
or icnticn comm innation S 120 of the Indian 
Evidence Act 18(2 applies as much to what a 
witness has learned by ol orvation ss cy hr 
watching a manufacturing process heing earned 
on as to what is commumcated to him tvonl 
of mouth or writing In the course of hia employ 
ment to defend certain manufacturers of a sub 
stance called bansloehan against a charge of crest 
ing a nuisance in the process of manufacture the 
process in question was shown to the vakil engaged 
by the manufacturers Held that such a akil could 
not ofterwards boms subpoenaed as a wifnc s for 
the applicant in an application for revocation of 
patent against the same manufacturers ho corn 
polled to disclose what ho had learned of tlie process 
in tho course of Uis former cmploi meat Gori 
Lit i LAgjffAT Pat (1918) 

I L R 41 All 125 

a 182— 

See False Emdence 

I L R 87 Calc 878 
See Tbuub tuFRESsrotr 

I t R 89 Cate 348 
9ec wirsi s I L R 45 Calc 720 

a Penol Code (AetSZr 

of 1860) a d$9~f7itneai — How far a etoUment made 
byamtnesttn gmng evtdenee ta privtlcged A person 
who whilst gmng cvidenco as a witness in Court 
has made a statement whikh pnmd foete amounts 
to defamation under e 409 of the Indian Penal 
Code may phad one or other of the exceptions to 
that set-lion or ho may claim the protection of the 
proviso to s 132 of the Indian Evidence Act 1872 
but in tho latter case he must show that ho was 
compelled to make the statement alleged to be 
defamatory in the sense that he had asltd to be 
excused from answering the question which led np 
to It and the Court bad obliged hun to answeriog it 
Queen v Oopal Haas 1 L P S Had *71 Queen 
impress v Most I L It lb All 83 and Emperor 
V Oanga Traiad I L It 29 All CSS referred to 
Kaixu t SiTAL (1918) I L P 40 AH 271 

DefamtUon — Froffca 

tion of xcUntas tr respect of stotement mode *n an*vrr 
to a gueslion pul by the ecurl Held tbatawitncs 
in a civil suit cannot be pro ccutcd for de/airation 
in respect of an ansn er made by 1 un to a question 
a led by the court Queen Emprest \ 3lo e 
I L n 16 All 8<! and Anllu v S,/oI III 
40 All 271 referred to rurtnOB t Ganoa 
S anij I t R 42 AIL 257 

2 n Hnees—Defnmatxon 

— — mad onoalhhyair tneasxn n cfit iral 
me m answer to a q le^tton—W lines! ennp Ufd 
to onnrer eien if he ha not objeeird dflhowgfi 
a voluntary statement made hv a witnc a nav 
stand CD a diflercnt footing annns; orgntn lyo 


EVIDENCE ACT (I OF lS72)~co»fd 
S 132 — conld 

wilnoss in a cnminal case on oath 0 a qiwation 
put to Lini either hv the court or bv coonacl on 
either side especially when tic question h on n 
point which is rciciant to the ca e is within thf 
p ot-Hiti inafTorded bys 132 oftheIndnirinden''w 
Act 1872 whether or not the witness has of jected 
to the question asked uim Queen \ Oojal Has 
I H R 3 Had 271 Queen Cmpreai \ Moss 
1 L R 16 All SS Kallu v Sitnl I L R 40 
All 271 and Canga &ahai v Emperor 1 L R 
4“* All 2S7 not followed Ejipebob t Chatuj* 

1 L R 43 AU *>2 

s 133— 

See s 2i I L R, QSElad S47&cd$S7 
Se /tuoMmcF I L R S8 Calc 86 

s 185— 

See Ciiencir I. L R 43 Calc 057 

— ^ — — Her Curiam — While 

Counsel has discretion, the Court has also power 
under b 135 of tho Evidence Act to direct the 
order in which witnesses cited by a party shall bo 
examined in the goods o/Gofessttb Durr (1011) 

16 C W N 205 

8 jS7_ 

See CniMiNAL ProoEouPb C jdi. s 4 
6 Pat D J 644 


S3 143 154— 

v< CnArce I L R 43 Calo 057 
See Cboss ExAStWATfov 

I L B 42 Calc 9o7 

— SS 149 — 

See Cnsrz stoh 2 Pat L J BO 


8 145— 

See TTrwnn LaW — ^A cOrTlOA 

1 L R 39 Bom 441 


See Hindu Law — Minor 

I L R 88 Mad 166 
rg 245 33 — Hepoitlions of untnesses in 


acnminaltrial vteof m auppordng or conlradictm r 
lllem \n a aubaeguent civil au\l— Irregularity »» pro 
cedute In tho absence of proof of circumstances 
specified ms 33 of the Evidence Act the importing 
»R bulk in a civil amt of depositions of witeeisM 
recorded in a criminal trial was o senoos irregu 
larity The depositions could not m such circum 
stances he used cicn to support the cvidenco tho 
witnesses gave in the civil smt ^i-lierolhej were 
us^ to contradict the witnesses lut without giving 
them opportonitj to tender their csp'nnation or to 
clear up tho particular points of omliguity or «is 
pute Held that the procedure was contrary to 
(.encral principles end to the specific provismns ot 
a NS of tho Evidence Act lalubai T OottM 
K^U.nU ! L It .1 SK «rP>'i''n> 

Bat. CANOAOLAr Tn^B c feuEian^s R*>DtT 
(1916) J9 C W N /C9 


-S.163 154— 

Sr Bur I L r 47 Cak 1043 



WflEbi Ot ClSi.^> 


{ hva ) 


^;VIPE^CE ACT (I OF irS' 1 1 

S 154— 

)U I L. K 42 C»c 057 

— ss 15 j and 15" - 

>> loiKE liuMFs 3 Pat L J *'68 

» 15"~ 

^ ! I L R 31 Bom 599 

I X. B 35 Idad w47 and 397 

sfe IrocLoriiE Coon (lex \ 

F S IC- 

I 1/ R 39 Som 58 
« i” » 17 19 

9 Pal B J 42 

s lo* — 

. - UeJii t)»At HoJpf tfc# 

proTuionro} sa IjOand ICO oltiio Evidence AH 
an o'Seer vUUe giving Uia evidence »ib entitled 
to refresh bi* ntemetr teom fbe entnee in lire 
legistw trtilten !>/ bss cleric and Ml<»cb be biinsclJ 
aigned dailv toon SaUM x Ki\o FMrEaor 
26 C 17 If £60 

S XG3- 

V Pvsev evT tCTfl OF ltiS») 8 i 

1 L R 39 Mad 304 

K 195 - 

8 J32 I i, R 42 AU 257 

<• IntcTicc 1 L B 39 Bom 320 

. fittU tinder Brjwt alien 

AcHSil 1 tif t90S) * n — 9ud to tnjorc regiilratton 
4^ aUiti-’End ncafttirndr/ere ?«4 Rcgntrar filtd%n 
Court by tJi tontt.nl oj partit»~-S‘.ii nee no(/ouhd 
to bt til lant vndif * $3 of iho U( or 
Jvilgmint ani duru boMtl on such ttiiiMt wMber 
iolid A suit ifl. titntod under s 77 of the Begis 
tratton Aat to eaforco registration of 0 «>U «»9 
twided by the Court on efidence (aLea beforo tb* 
Sob I egntrat and £1ed »» eridenco jb the suit by 
consent of tbo parlies who did not want to ailduoo 
any forlfict evidence »n tho Court The Court did 
not find tbflt the evidence wes rrloTant vmkr s 33 
cr any rtber section of the EvidencO Act hut 
admitted tho same solely on tlie ground of the 
oojiscnt of lie patties flti objection bciBi; taken 
rn appeal to the validity of tbo judgment UiJd 
til&t tho judgment was invalid under s 3S>> of the 
Bvidcace Act aa it vrav not bated On facts declated 
to ho relevant by tho let and duly proved that 
the eoBBent of parties cooW not take the place of » 
declaration of the 1 videnco Art and that conse 
qoeritly the judgmert and the decree sbodU be set 
cwido Sn Saja rraLotoraiaHtiit Qaru. \ reala a 
Jiao J L T 2^SIai ICO ilisscntedfram FoRXC 
wutl iJi-UiV t BaovBAM Piixay (W18) 

I Z, E 41 Ksd 

V. c D>rt> JTV'' 

E t. R 48 Cak 69S 

“•i VvJitECr Act s 5 5 IC' 

G nt t 3 41) 

■ ■ ■■ — Tnal bj 

hrrehon improper odmt’Mon of etidrice u* tktr 
ontwnt) to—Cmnler in/ormshofi — Cnmiaaf /’ro^e 
^ re Code’ ( 4ff 1 of 2S5S} f J'’2~roitera iU 
riifS Ctfw f in a jiry tnaZ Wherein hw charge 


BVIBEKCE act (I 0^ lS”2>-io»rM 
s 167—00 fiJ 

tothejurj till's siiotvv Jiidiie ufcrreil to a certain 
wcamtor information l<xlt,od L\ cmi of tbo accused 
t* if It costal It J aa silansviou f y nU the acoo od of 
their preteuco nt the scene of occurceace ffeW 
tha the ciuintcr mfcirni’itioii ivo* wrongly admitted 
evidence a'osinst the accused other than the 
acrustd who lodeel it That tbo obterratioo of 
the Se«uQtu Juri'^s on tbo counter mformation 
smouaidi to a uusdircetion only in so far as a 
u rong admi vion of endt nee implit-s a luisil irertwa 
and that notwiihstandiaa such a misduoctioa tho 
High CbuTt can d<nl wiih. tho case in accordaaeo 
with the provisions of » ir7 Indian Ewdeaee Act 
But ou the goaetal p mciptc enunciated in tho oiuo 
of ^a/ii b&eiLh v tmpe cr 4 C W \ 576 the 
ca c of the aeeasei! again t wboiu tha countet aa 
formation wav wionglj Ddmittcd was sent back to 
be retired hv the he tons j!id„c and a Jury 
bhEisa tfAXir t Ewpebob fjf)lo> 

14 C W K 493 

— lypZtcafioii lit tecofd 

ipcil uitt fitittg of fad arntel at \n pari ot 
uJh ilA* eititnee IVhero ut a soit oa a bond 
pbuitii! ou^ht to saro tbo bar of iinuUtioB by 
lOMOg payaent of interest by the defendant at 
andpiir on o dsk oa vioah tbedofeadaat arorred 
lie was at Pegu and wluoli p!r& the tatter sought to 
«.stablish by producing a certiiicata which ho swots 
he had received from tho hoods 0/ tho maoager of 
the Pegu Club and tho Pistnct Judge tousa first 
that tho plaiotid s evidence in support of bis oats 
was discrepant sud sot sati^eetory attd 
went on to hold that there was sufBftieat proo! of 
the certificate — as<I m this new disomted the 
suit Udd that the coctificaCs bein^ taadmiasibk 
IQ oridrn 0 and >t beias impos iblo for the High 
G^H 1© say how far 1110 loiter VppolUlo Conn 
wsis soducuced m its dsci&ion by it tuero ought to 
be a retrial GoUflZ t ISQO ^iu>( {ISU) 

19 C W B 1143 

EVJDEKCF FOR THE DEFEhCE 

*!r8 Practice 1 Z< R 40 Calc 378 

EVIDEffCB OF ASSOeXArrOJf 
Aimtiihiliif ot — 

Are SEtTOElTT FOP ooon BEtUVXOCE 

X 1. R 37 Calc 91 

EVIDENCE OP BAD CHAPACXER 

fire liiBrt I I R S7 Calc *60 

EvioENCfi OP OEirmr 

Are Covsxnucr J L R 41 Calc "5# 

EVIDENCE OF JURORS 

^ee Jear tsul or 

L L. R 40 Calc 693 

EVIDENCE OP EEPOTATIOK 

See BcEocEss I.aw — ^I faEatinr 

1 L. B 39 Calc 49S 

ire laccLPtBr fonn, « 110 

25 C W K 33* 

EVIDEhCS OV OATH 

«#■ irmriAt. Pabcaaptyo 

I T* R 37 Ca’c 52 
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EVIDENCF ON COMinSSION 

Stp Will I L E 47 Calc 1013 
EVIDENTIARY VALUE 

Ste CourFSSiON I L R 40 Calc 873 

EXAinKATION 

T^soL\E^CY I L R 44 Ca'c 374 
EXAMINATION OF WITNESS 

■See I^soLVE^c\ I L R 38 Calc 542 

de novo — 

See MAQiSTnATE transfer or 

I L R 37 Calc 812 


EXCESS PROFITS DUTY-co) f<? 

<f 2 Til'* income of a Turf Club consi *td of 
moneys pud br tbe public as (») entrance fee-* 
tothestnnd petddock and enclosure («t)cntranc' 
fee paid bv owner'* of ^^ce horses (iti) bool 
raakets license feta 'ind (ti) percentage on tin 
totali ator« besides moneys paid by its ordinarj 
luembcR- — Held that the club cam don bu me s 
nithui tho meaning of s 2 of the Exce s profits 
Duty Act (\ of 1019) in respect of the ahove 
heads and was liable to pay such duty Carlisle 
and SiUolh Coif Club \ Smith [J913] 3 h L 7> 
relied on Calcutta Tmr Ciun t ‘^ecfftara 
n> ^TATF FOR INDIA (1921) 

I L R 48 Calc 844 


EXAMINATION OK COMMISSION 

1 PvrdanashiH lady 

—LxemjiUon — Code of Ctiil Procedure {Act V ^ 
1008) ss 132 133— Costa S 132 of the Code of 
Civil Procedure covers tho case of a Avoman Atho 
although she may have abandoned the protection 
of the purda should not be compelled to give ovid 
cnee m Court having regard to tho cla«s and com 
muuty to -which she belongs SotouoN t 
Jtotsna GnoxAL (1917) I L R 45 Calc 482 

2 ' ■ ■ ' — Piirdanaihtn lady 

—ProAtice—Rtykl ofpurianaslun lady to It txammA 
on eommission— Otwi Procedure Code {Act I of 

s 132 el (2) The petitioner a purdanathtn 
lai^ applied tinder e 132 cl (1) of the Civil Pro 
cediue Code to bo examined on commission 
oppo ite party objected on tbe ground that she 
bad on a former oocaaionanpeared before a Criminal 
Court to institute a complaint fftld that tbe was 
entitled to be examined on commueion and ought 
not to bo compelled to appoor in public Chamat 
har JI/oAtney Pabee v JMieah Chtnder Dose 
I L P 26 Cale CSI n Jtohesh Chunder Addy r 
ilantek Lall Addy 1 L R 26 Cale 650 followed 
III re ifurro Soonirey Choudhrain I L P i Calc 
20 In re Din Tarm Del i I L B IS Calc 77$ 
Abhayesiiari Deli v Kiahort Slohan Bantrjee 
I L B 42 Cale 19 18 C IT A 1020 Hem 
Coomarce Dasstt v Queen Empress I L P Zi 
Calc 551 In re Fandunnxssa J L B 5 All 92 
In re Basant Bibi 1 L B 12 All 69 discussed 
Balaxeshwari Debt t Jnanananda Banerjee 
( 1017) I L R 45 Calc 697 

Furdanadtin lady — 

Civil Procedure Code {Act F cf 1908) ss 132 133 
O XXVI T 1 — riyhtofcTioictastoplaceofexamtna 
lion Tho defendant contended that his witness 
who 13 a Purdan(MA»n lady is cnti tl«t to be examined 
on commission at a place of her own choico or 
where she happened to bo at tho time of the issoo 
of thocoiTiTru ion Held that she had no each 
right IvitiTiFvTi PoA t Dhasani 'Moiias. Moo 
ICLRJEE (lO.O) I L. R 48 Calc 448 

EXCAVATION OF TANK 

5fe PromnrroPY Order 

I L R 38 Calc 878 

EXCEPTED RlnKS 

Vr Co iMo\ Cafrier Ltawliiies or 

I L R 38 Calc S8 


EXCESS PROFITS DUTY 


I e Profit 


Cli>— h t> e 
I'ify tel (\ fl9/t 


EXCESS PROFITS DUTY ACT (X OF 1919) 

s 2— 

Sec EtCESS) pFOFirs Puta 

I L R 48 Calc 844 

— It IS not necessity tint 

the duty should b asses ed within the year for 
winch the duty is pivable Cditj Cosijn®sioNEP 
FOP IkCOMETaTA FaMANATKAN CHEniAE 

I L B 44 Mad 768 

65. 4 6 (b) 6 (1) {b}— Indian Income 

Tar ict[lll of 1018) » 4 [ 1 )— Capital tm^oyeitn 
fhettcsiR sf rneanviy of— money tniealed tn wore, 
ta jnibltc tompames and Goiernmtnt efcwrifiee— - 
money* lent and adtaneed Sfoneys invested m 
tbe shares of public companies and m Covemme^ 
securities having been treated by the firm at pen 
of the capital of the firm were capital employfd 
ID tbo business of the film and com 
assiicb must be included in the capital coniputKio 
both for the accounting period and „ 

years under the Exce a Piofits Duty Act 101 
Moneva lent to business coneems and indiTiauait 
were also capital employed ui the bn inees and ns 
such to be similarly computed Afn sra llARfi 
A Co t Tiin SrcRETAsr of Statf J'ob Ii^ia 
re Comut 26 0 W H 876 

» 5 16 Sell. I— Ot!ca or rrrplr} 

menls meantnyof— LxetpUd bustnefs —Agenls 
of a mill company remvnernt d ly conimTssio” 
indiaN Income Tax Act {III of 1913) « $l 
Beferenee on apiheation of assessce— Finance 
{So 2) Act 1915 {o and 6 Cco 5 55) c 9— 
Specific Belief itt {I of 1877) e iS-lI<Qh Coirl s 
poHcr of Jnlerference Tbe petitioners who acted 
as agents of a mill compiny and w ero rcinunerat <d 
by s commission claimed to Lc exempt cil from in 
cxccax profits duty under clnii e 2 _ 

of the Excess Irofits Duty Act IDl T 
Collector and tho Chief ItpAcnue Autlionfy «' 
appcaldccidcd tbit tl e petitioners w 
from eucb duty misniuch as they 

ac|iratofirmAvho»olu me s wisdilTcrcotfromfl at 

of tho mill comjany and was not an o . 
emi loymuit w hich would I c 
Act Tho petitioners reque fed t 

Authority to refer tlio qtie tion of ^ I it- ^ 
the Rich Court under . ^1 of t l ^ J, * 

Act 1918 but the latter deelmed to do so mm 
the petitioners npj lieil to the Il'sh ,, 

a 4.. of the Specific relief Act 

viso to Scheclnle I must je »eit1 “ S /■ 
ccnemlly tic tbreckinds of 1 
Sftd r liadlnpa (1) ( ) end (3) of the Schedul 
or in other words as including the bu ine« e» 
m ntmnei! tl rem a wilt m tie terms of r 1 of 
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EXCESS PPOFITS DUTY ACT (X OF 1918) 

—cortd 

ss 3,15 Sch I— eoNfrf 

the Act JUld luithcr on thu iacts that the 
petitioners «cro not to be eon idcred os corrviag 
on a hnsinc's excepted nndcr the aboTO Schedule 
Ht.] *1 o that It »a9 not ineumbent on the Cluei 
revenue \uthont> to make a lefcrence to the 
High Court whenever on application lor a re 
(crcnco was made to him and that in the present 
ce^ohe exercised a projiet discretion in conung to 
the conclu ion that a reference a as unnccc aarj 
iKTnEMJirrEB ovDoBaisnasn I\er & Co 

I L R 45 Bon 1064 

s €(1) (B) and ^h) and Schedule n 

cl 1 FrOTlSO— t-uaA ard inrcjlmefits— Aecuma 
lattd frojiti not lohf’ ronsiifcred or capital ttultts 
tmploutd tnlMin «t — Empto/ed in tA< huimeas 
mconinj r/—/aeoni« IVixAct (1 11 o/ 2515) a SI — 
iftgh Court 4 ptACCT of interfcrtvc -^pfctfe Itelie/ 
Aet(lo/1577) » IS Under the pro\ iso to clan e 
(1) toSchednle 11 of the Esc ess Trofita Duly Act 
191^ accmoulatedprofitsof a compnnT cannot be 
treated as capital imlcss they are employed m the 
business hether or not they arc employed in 
the busmens is a question, of fact aluch the Chief 
Eerenuc Aalhonty is entitled to decide on the 
matenals beforo it therroids employed m the busl 
cess inthe proviso pntnd/ocie bear their natural 
meaning of eetHoffy employed m the busuees 
and cannot be construed as it the rrorda were 
employed or inUvdid to h* ttnpJojtd in the 
business Per Haclbod C J —It would be 
open to the Court to consider the grounds on 
wWh the Chief Revenue Authonty (acting under 
t 51 of tbi Indian Income Tax Act 1918) wae 
(iUsded that a reference was utm cc sary For 
instance if » question aro o with regard to the 
interpretation of a section which was so complex 
BO intricate that it was clearly advisable that tie 
question should be finallv determined ly a judicial 
authonty rather than by the CVuol Kevenue 
Anthonty 1 doubt whether that Authority would 
be justified in saying that it was satisfied that a 
reference wae unnecessary In toe Mattes ot 
TBE Exc* 9 Pnoms Duty Act (1920) 

I L B 45 Bom 881 

EXCHANGE 

*ife EacviiBRAWCE 

I L R 46 Calc 891 
See TKAksrpR or Psopfbty Act (IV or 
18S2) ss 119 119 120 54 ANn 6^ 
CL 6 (6) I L R 38 Mad 519 

PS 54 118 I L R 40 All 187 

rate of — 

S f 1 ORTin t lUPL-sCl 

I L R 48 Cxlc 886 

EXCISABLE ARTICLE 

'■£ ^fc^<lAL I xtisE Ait 
S Ttoiir lY AsBin Krr 
S c JIadras Abkari Act 
Ste Ukited PBOVXhCEs lscr>B Act (I\ 
OP 1010) s 60 

I L R SS All S'S 
— — ... - . Bond fdt ntitvnal 

prrparnlion conf'iininy aholol — Vnhetntti manu 
facturc atd talc of tveh — Eient Act IBcnq V of 
19C9) t* 2(7) (22) <irn2/r(a) os onaidfdbifBtng 


EXCBABLE ARTICLE-eo«/</ 

Act VII of 1911 A mediciml ptepar tion con 
timing alcohol (rangim; from 6S 3 / to87 / proof) 
IS an excisable article within the meaning of the 
Bengil Fxci i. Act (\ of 1900) a 2 (7) (14) i 
ame^ed by Bcng Act VII of 1914 Conesl 
Chuadtr Stldnr y Qufn Empress I L R ’’tCah 
1S7 Mfali Lai Chandra v rmpeior I L R 39 
Cal 105 Salt k Chandra Poij v Ktng Entperor 
17 C M N 939 declared obsolete ( iMixn 
Chandba SnccAR t Eupebop (1917) 

I L R 45 Calc 82 

* SpinfKom atid frr 

inenled Itgaora — Drugs eontain ng sp\ntvoi,i Ujuo 
— Manufatiurr salt or posaeaston—TranspoTt im 
port or export — Bengal Excise Att (\ of 1909) ss 40 
o'* •JJfliid 57— Board RoUfi altons-^Lteens — Mia 
conduct of aertani or agent The meaning of the 
I egialaturo m atnendmg tho Bengal Excise Act 
(111 of 1878) was to prevent chemists and vendors 
uf drugs selling intosicating liquors or otherwise 
dealing with them and not to penalise the use of 
beneficent dni^s To be an excisable article 
liquor must be intoxicating liquor The term 
spmtnous liquor is not intended to include a 
Tuedicmal preparation merely hecausc it is a liquid 
substance containing alcohol in its composition 
8 55 of the Bengal Excise Act (V of 1903) lofera 
to manufacture sale or po session of exoisablt 
articles* It does not apply to import transport 
or export 8 uC make tho bolder of a license 
penult or pass liable for the misconduct of his 
■etraut or agent in matters of import transport 
ot export C7 or Chunder S\ldar v Qveen 
Eftpresa 1 L R 24 Calc 1S7 approved blATZ 
LALCnAUDBAi Euperor (1912) 

I L R 89 Calc lOol 


EXCISE 


' Dewofiired ejnnt 

mtanitig of— Dilution of denatured epinl titfA xcoier 
ventlmsg it far kumau consumption — £xei ahlt 
arinU and li;»or nkether diluted deriturei 
apmt IS— iJanvfaetuTt mearinj of — Mere ddu 
l»CB of denatured spint nof o procet — Bengal 
Excise ietiBeng J of 1909) as > (6) (7)111) (15) 
4$ 43 7u SI 84 — Apph nf on o/ Me Cnmuiaf FfO 
cedure Code to trials Jar excise offemea — jotnd r 
of charges— Criminal Proce<iureC^e(Act } of IS9S) 
a 233 The words effectually and p rmanently 
rendered unfit in s 2 (6) read with s 48 of the 
Bengal Excise Act appear to ci utemplato euch a 
process of denaturing ea will defy any chemical 
treatment which while not subst lutialli inercosiu^ 
tbo bulk of the liquid renders tho spirit fit for 
human consumption Where tbo liquid waa so 
manipuUtcd os to lose its characteristics of a dc 
Tkwtured spint and the accused bad tu cerded \n 
the atlcmpt to renJer tho spirit fit for human con 
somption the conviction under s 43 was held bad 
in the above meaning Kemble If the words 
imply only a proec s which woull b permanently 
effective in the absence of some chemical treatment 
or process of filtrat on the conviction under s 48 
1**8 still bad for wan of evidence that the spirit 
was m fact cv r so d natured bj the acvj d The 
words unfit fo human contump ion ma\ be 
taken to meaa liable to l.c injuriois to health 
Th* term manufacture m s 2 (22) of the Act 
docs not include the act of mere dilution of dc^ 
tmvdspint with water butacontinnou andnfTd^x 
actum or a succosaion of actions taktn,. or 
carried on m n definite manner and 1 
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EXCISE— 

accomplishment ol Bomo re»uU 0' <rre AVholho* 
deii<itured spirit diluted with nater is an cxcL.abIe 
article or liquor within s 2 (7) and {//) of 
tho Act S 75 and 81 of the Act apply to pro 
cccdmijs before a Collector and s 84 Bhowa that 
tlio Crinitnal 1 roccduro Code is applicable to trials 
before a Ifa^istnto under the \ct subject to speci 
bed re Lrittions \n npp“il therefore bos under* 
s 410 of tho Code from a con\ iction and acntenco 
bv a Pro ilencj Magistrate pas'scd under the Act 
Tho acts of manufacturing tho excisable article 
brought into Court bottling and posaiRsmg tbe 
sarne and of scllms from time to time various 
other ami similar articles not before tho Conrt and 
of attempting to render denatured epirtt fit for 
huTuin consumption do not constitute the same 
transa tion and a trial in respect of all such acts 
IS had for mujoinder und"r e 273 of the Code 
S 233 applies to trials of summons eases Amy 
Umptror v ^an Dun 3 L D II S2 approved 
UPFvorc Nstii Biswas t Eupenon (101 

I L R 41 Calc 094 


EXCISE ACT (X OP 1871) 

' \CT nr srirr 

1 L. R 39 Calc 615 


EXCISE ACT (E B AND ASSAM I OF 1910) 

— — ■ — - Si 88 53 72— JWicaMartic’tfow 
Bknii/j homt^hcar Mod^f Voaw/ie 
f»« and «fi?« by m»dical praciiltontr Jor »if<f»mal 
j)i / proleele/l^ 73 effect and *eope ©/— 
Vohjf altOTt by Loeaf Ooiernjntnt — Avles hy Doard 
of A lenue The pditioncr who was a Kabira; 
was charged under s 53 of tho Eastern Bengal 
and Assam Excise Act with tho manufacture and 
sale of nn oxciscable article namely a mu urc 
called Kameshwat llodak winch contained 
bhany and which admittedlv was a medical artiile 
prepared bv the petitioner for medical purpo«e« 
Held that in regard to the manufacture and wilo 
of tho article in question tho petitioner was pro 
teeted by e 72 of the Act tho Iftiiguage of which 
la wide enough to tako any cfl«a to which it applies 
without restriction out of the 7ct SaxiSB 
CniVDRi Roy » The Kivq Phfskor (1013) 

17 C W N 939 


EXCISE LICENCE 

See Ekitbd Piiovrrcvs Excise Act (IV 
OF 1910) s 64 (c) 

I L R 40 A1‘ 583 


EXCISE OFFICERS-caa/d 

dnruig tho trial is ncvcrtheles. admissible under 
• 30 of tlio Lvidcnce Act Tho word makes 
m s 30 only means that a confession may bo token 
into consideration against the co accused as well 
M ngauist tho maker To dotermino whether a 
statement is a confession it is essential to consider 
the nature of the offence charged or likely to lo 
chat;^cd and to read tho statement as a whole A 
statement consistent with an attempt on tho part 
of the mat or to cteulpate himself from the charge 
made or III ol^ to bo made against him is not aeon 
fession and Is inadmissible under s 30 of tho End 
enco Act again t tho co-accused The putting m 
of a written slatcment hj the accii ed docs not 
absolro the Court from the duty of carrjing out 
tho p oitsions of 8 542 of the Criminal Iroi^ure 
Coda It u tho du y of a Prcsidencj Iffamstrate 
under a 3r2 of tliC Code to make a full and proper 
rocord of all tlie material facts, whether appearing 
in the examination in chief or cross examination 
espociallv when the witness is the only independent 
prosecution witne i (all tbo other witnesses being 
exciao ofGcCTS en_3a"ed in the arrest) and there 
IS an appeal so as to enable the ippellate Court 
to deal with the case Where tbe Magistrate 
recorded only a few sentences of the cross esamm 
ation which look plaeo on two days tho High 
Court looked info and compared tho notes of the 
evidence made at the trial l?y a local pleader with 
the Jlaoi trates record of the same to satisfy itself 
as lo the incompleteness of the record Although 
tho facts may cive rise to grave suspicion on • 
char;^o under s 9 (c) (if) of the Opium Act yet il 
Iho view that the accused was not in pos essio n of 
the opium and tool no part in its transport wt 
bad only to pay tbo fare is coasutent with «e 
evidence after clnniDation of the inadaiis iMepara 
of It the accDscd ought to have the benefit of the 
doubt An Foo^o t EvrraoB (1918) 

1 L B 46 Calc 411 


EXCLUSION OF FEMALES 


b<« Hjnpo 


Law — I xHsnrrANCE 

I L R 42 Calc 1179 
I L R 45 Calc. 17 


EXCLUSIVE POSSESSION 

claim ol — 

See pzsFCTE coxcerrivo Lakd 

3 L R 38 Calc 889 


EXCOMMUNICATION 


EXCISE OFFICERS 

'' f Pfhm. Conr s W 

Z L B 37 All 353 

• Exene officers vMher 

police offLCers—Setrarlcd eoi ft- iiofls admimbiUitf 
of — Confession uhelher exeiilpatorff stalements 

amount tch~Ei-idence Act (I of JS7S) ss 25 30— 
Duty of Presideneij Mayislrate to examine the 
rtccH d ir/ien wntten statement filed — Duty of nth 
Mayntralt to male a full and proper record 
material facts — Criminal Proced ire Code (Act V of 
1898) ss 312 302 — Betirfil of the douU vhen ft^U 
are consistent with innocence Fzciso officers are 
not poll a officers witbm a 2o ol the Fvidtnce 
\t \ciuf ’ion mvls out of Co ift I III retracted 


from caste — 

See Tour I L R 39 Mad 433 

EXCULPATORY STATEMENTS 

S e AoMissiosa avd CovrEasiONS to 
POUCB OrPICKTS , _ . 

I L R 41 Calc 601 


EXECUTANT 


- personal liability of— 


See Nfootiable Ixsmnixxrs Act {\VI 
OF 1831) e 38 

I L n 38 Mad 432 
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ESECUmO COURT 

competency of to enqwrc m o title 

cl irsDsferee — 

' e CiATL PEotEDritc CuDr ( Vrr \ tr 
0 VM r - (J) 

I I. R 40 Had S96 

■ junsdiction ol — 

So" ExEcmov OF Dicfee 

1 L R C~ Calc 5“4 

ESECUTION 

See CiMt PporCDDRi. Cork 
« -s . '3 I L R 38 Bom 22“ 
8 J24 \ . 28 

I L R 3f> Bom S19 
• 32o\ 1 L R 26 Bom 510 

'■ e CrviL ProcEDCrn Code — 

1 1 L P 45 Bom 241 nnd 512 

s 48 I L R 2G Bom 368 

s t0(e) I L R 41 Bom 475 
« lift 0 Wl n go 

I t R 4" Bom 725 
I L. R 45 Bom 945 
«• Nl I L R -^l Bom 625 

2 (21) 3 

I L. r 42 Bom oOl 
Se II 47 I L R 42 Bom 248 
0 \XI Pb 73 83 

I. L R 41 KiBd 616 
0 tWIV n H 

I I K 43 Bom 631 
Sen 111 B. 7 (1) (t) <18 09 '*0 

I L R 37 Bom 82 
Co'TJUCt let (IS or 1872) b 70 
I L R 42 Boo 556 
Oiniivio pROOEDrer Conr e U5 
14 C W N 78 
Decpee I L R 43 Bom 412 
I L R 30 Bom 42 
I L P 40 Bom. SC4 
I L R 44 Bom 22" 

^ C JJECREF E-TEOLTIOf OF 
f DESKlIi’f \aPlCOtTDIl.VL pEtlEF 

Act (X\\ OF 18 0) « 48 

I L R 42 Borr* 367 

^C< rSECCTIO'^ Of ITcCBEE 
'•fe 1 TFCCTIO’* or DoCClIE’eT 
See IxECimov SxiT OF 
Se I XECCTIO> salf 
S' f loPEinv IlrcPEE 

I L R 40 Bom 651 
<!ee Idol. I L R 36 Boffl 135 
See ltio\CTio\ I L R 40 Calc 163 
Se Limitation Act (W or 18 7) — 

\itT8 1 170 1 L R 30 Mad. 553 

Art 1 0 Cl (4) 

I L R 34 Bon 68 
6 i> LoiiTiTiov \CT (1\ or lO08)Scn I — 
\bt« 181 18. 

r L R 4'» Boip 


EXECtrnoN-fo»w 

Art 162 cls (0) avd (0) 

I L R 42 Bom 420 
See Moftoaoe I L R 37 Calc 897 
I L r 41 Mad. 613 
See TRAisFER op Property Act s 85 
I L R 84 Bom 854 
See UiLL I L R 47 Calc 1043 

appLcation for — 

•• ' ( nn IrocROi n Core 1' 08 « 144 
I L R 45 Bom 1137 
See FvtDENCE Act (I of 1872) 92 

FRO G AMD sa 03 AMD Oj TO 97 
I L R 40 Mad 1016 

application for defective— 

Ltmitatiom Act (IS OP 1008) Scir I 
Art 182 ci. (5) 

I I R 40 Mad 049 

attachment by petitioner before 

jodsment — sale — Opponent wxthdramns 
the proceed o! sale m eiecntion of his 
decree— 

See Cnir PnocrninE Code (Art 1 or 

ms) 11 

T L R 45 Bom 360 

' claimant to Property sold in posses 

Sion paying into Court— 

See Cnn. Proctpvnr Cods 1008 0 
XXI r 60 I L R 45 Bom 1094 
■ — claim to property— Barden ol proof— 

See ArTACIIMiMT 

1 L R 45 Bom 1020 
' ' death of jodgment debtor-effect ol— 

I L R 45 Bom 1189 

— decree for partition ol property in 

possession of Jadgment debtor — 

See Adverse mssessios 

I L R 45 Bom 943 

decree-holder attaching mortgage 

decree of his Judgment debtor — 

See Civil Procfoitib Codf l^os O 
XXI R 53 I L R 45 Bom 843 

execution proceedings in Court ol 

aNattve State— 

Se Limitatioh Act (IX of 1908) Aft 
18-> rvM. II 

I L R 45 Bom 453 

exeeoimg Court— Inherent powers 

of— 

See CiiiLProcEDUREtoDE 1008 s 115 

I L R. 45 Bom 949 

lot sale of mortgag d property — 

See CiYjL Procedttbe Code (Act \ of 
lOOS) 47 "3 101 

I L R 39 Mad 5"0 

cf ex rerte deer c — 

See Civil PnorEornr Code ( \pt V or 
igns) «<». 4- 144 1 .j1 

I I R 43 Bom 235 
o! d cree pas •'d under o’d code— 

N ririj Pencil If n- « 

^ m "55 
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^KClhE~eontd 

accomplishment of some result Quare IVhethe^ 


EXCISE OrFJCERS-<oA/(/ 


denatured epint diluted with natcr is an cxcLalle 
article or liquor within a 2 (7) and (IJ) of 
tho Act Ss 75 and SI of tho Act applj lo pro 
cccdmijs heforo a Collector and a S4 shows that 
tho ( rimmal Procoilitro Code is applicable to trials 
he/orc a Ua^isfrnto under the Act subject to sped 
fied rcstriLtions An npp il fhirefore lies undei^ 
B no of tho Code from a conviction and sentence 
bvftirc chney Mnqwtrntc passed under the Act 
Tho acts of manufacturing the excisable articis 
brought into Court boltlmj and posscBsin" tho 
same and of sellm" from tiruo to lime various 
other aud similar articles not beforo the Court and 
of attempting to render denatured spirit fit for 
liumnn consumption do not constitute the same 
transa tion and a trial m respect of nil outh nets 
IS bad for mi joindc-r under s 213 of the Code 
S 233 applies to trials of summons cases Inny 
K//ipfivr V San Dun 3 L L Jf SS apfroved 
UprvDPi ^ sTR BrswAs t Luperop (lOH) 

I L R 41 Calc 094 


EXCISE ACT (X OF 1871) 

' \CT op >T\ri 

I li. R S9 Calc 615 


EXCISE ACT B AMD ASSAM I OP 1910) 


• 8 S 36 53 72 — art«cf« < 0 » 


/ffiniiiff UAnnq AomrsAvar jlforfo/ V«rw/<ic 
twre anJ safe bj tiiediraf pr<i<<dionrr/or mrificiMof 
/ proIccUtf — S 73 and uopr cj— 
\aUfi alton tv Loea' Cueernm «<— Aufr by Board 
I teniif The petitioner who nas a Kabtroj 
was charged under s 53 of tho Ca tern Bengsl 
and As am Esciso Act nith tho nsnufacturo and 
sle of an oxciscablo article namely a mixture 
called KamOwhwar Ulodsk winch contained 
bhany and winch admittedly wsa a medical article 
prepared bv the petitioner for medical purpoee* 

Jldd that in regsrd to the manulacture and sale 

of the article in qiicstior the petitioner was piw 
teelcd Irv s of the 4cf the Janguace oi which 
is wide (.noiigh to take, any cs e to which it applies 
without risfnction out of the Act Saxisn 
CnoDPi ro\ I Tiu. Kivo Fmpehor (IPI3) 

17 C W N 939 


donng the trial is nevertheless admissible under 
• 30 of tho Evidtnee Act Tho word makes’ 
m 8 30 only means that a confession may bo taken 
mfo consideration agsinst the co-accosM as well 
Os against tho maker To determino whether a 
etatement is a confession it is essential to consider 
thenaturcof thcoffinco charged or likely lobe 
ehat{,cd and lo read the statement as a whole A 
8tatement consistent svith an attempt on the part 
of the maker to exculpate himself from tho charge 
made or !i! cly to be made against him is not a con 
fcssion and IS inadmissible under s 30 of tho End 
cneo Act ogam t tho eo accused The putting m 
of a WTiitcn statement by the accused docs not 
ahsoiro the Court from the dutv of carrying, out 
tho p ovumns of s 312 of tho Criminal Procoduro 
Code Jt H (ho du y of a Presidency Magistrate 
under s 3< 2 of th6 Cod'* to make a full and proper 
record of all the mstcrul fact* whether appearing 
in the examination in chief or cross examination 
rspccJslJy when the n ilncss >* tho only mdependent 
prosecution witness (all tho other witne see being 
excise officers engaged in tho arrest) and there 
•8 an appcil so as to enable the Appellste Court 
to deni with tho case '^^luro tJi> Magistrate 
recorded only a few sentences of the cioss examin 
attoQ. which took place on two days tho IBgb 
Court looked into and compared tho notes of tn® 
evidence msde at the trial by a local pleader mta 
(bo Magi trates record of the same to ***“(7! 
os to the incompleteness of the record AitaOTgn 
(ho facia may give nso to grave suspicion oa » 
charge under s 0 (c) (d) of the Opium Act yet U 
(ho new that the accused was not in P®**®***®^, 

(be opinra sad tool no part m its transport u 
had only to psr the fare w coMirtmt with the 
Ciideoce after elimination of the laaiHi iWapara 
of It tho accused ought to have the benefit of the 
doubt An Fooso t Emtreor (1918) 

1 t R 46 Calc 411 


EXCLUSION OF FEMALES 


5ee H/inn Law— tmErira^^cr 

I L R 42 Calc 1179 
X L R 45 CaJe. 17 


EXCLUSIVE POSSESSION 


EXCISE LTCENCE 

See UtflKD Pkovinces Exctse Act (IV 
OF 1910) s 64 (0 

L L. R 40 AI' 565 


- claim of— 


9c< Dispute covcrRvrco Lakd 

1 L R 3S Calc. : 


EXCOMMUNICATIOh 


EXCISE OFFICERS 

'• e Pevai. ConF S "3- 

I L. R 37 AU 353 

• — ■ — - £ix; it olfittre 

pditt o*^trs~Be!ra ltd eor/e. lore admteeiMily 
ff — Con/«jiO" ther eKvipalory etaUmenls 

amojnt le~Ex denee 4ef (/ cf IS"”) *s SS 30-— 
Duly cf Pre dtnej Uayi Ira^ to erawine (Ac 
oMi d w^rn irriHea elaUmtnl filed — Duly cf 
J/eiyt Irate to n/xle a full and proper r<wn? ef 
matenaf /oc/j— Cnmina/ Proeed re Code (Act V of 
1S9^) «* 3/’ 3^0 — Benefit cf Ih doelt vhrn fact* 
art COST i/cnl tc Ih innocenee Excic officers ar 
not poll 9 oCccra wuhm a "o of the Fvidenee 
\ Acnf '•lawmsd r>j ofCmrtlL re rs«^rd 


— — from cas*e — 

^e« Topt I L. R 39 Mai 433 


=XCnL®AT0EF STATEMENTS 


See 4n:«S3iovs ayn CovTSSSl0^s 
PoucB Or^citns 


T w ai r«l(» 601 


EXECUTANT 

personal imhjhty of— . 

See MKJomK.E Isstfubevts Act (XVI 
or ISSD = ^ ^ ,52 



( 17IJ ) 


uii Esr 01' c\sii> 


( 1714 ) 


EXECUmc COURT 

competency of to eniirurc in o title 

ol Ircnsferee — 

•» e CniL 1 KocEDi RE (.ODE ( \CT \ <r 
foosl o VXI r - (3» 

I L R 40 Had 89 o 

]unsdiction of — 

Sfe Execvtion or OrcBEr 

1 L R S~ Cilc 5«4 

i:ZECUTION 

^ee fYvjL iFOLEnoRB Codf 18*>_ — 

» -S -'13 I L R 36 Bom 320 
s oil \ 2 2 

I 1/ R 3C Bom 51d 
S 0 \ I L R S6 Bom 510 
''»< C^n. rROTEDuiiE Code lOOS — 

1 1 L P 45 Bom 241 And 812 

s 13 I L R 3C Bom 368 

6 CO (e) I L R 41 Bom 475 

IIS 0 \\I n S'* 

I L R 4" Bom 735 
Z L R 45 Bom 945 
& 144 1 L R ■>! Bom 625 

-(Jl) 3 

I L r 42 Bom oOl 
S 11 4 ( I L R 42 Bom 246 
0 Pp “3 83 

1 . L R 41 Mad 616 
O tWlV B 14 

I L P 43 Bom 631 
ttCF 111 #. 7 U) (6) 83 O 70 

I L R 37 Bom 32 
•>te Co\Tn(CT \CT (IX or 1872) s 70 
I L R 42 Bom 556 
CBf'tl’tlL PBOOEOCriSE Coor 8 145 
14 C W K 78 
*'<■« DtCPtr I L R 43 Bom 412 
1 L R 36 Bom 42 
1 L P 40 Bom 504 
I L R 44 Bom 22" 
'•u UECurr EXECVTION or 
fr DeRKlrl^ \ariCDLTtnut. Priizr 
Act OF IS 0) s 48 

I L R 42 Bom 367 
e Execution of Decree 
V e rxrctTTiOH or Doccuent 
5ec FsEf'irrio\ Stay or 
9 Esrcrno^ saef 
9«e loitEinv DrcPEE 

I L R 40 Bom 551 
9ee Iddf I L R 36 Bom 135 
See I lUscTiov I L R 46 Calc lOS 
S e Lbiitvtiov Act (XV or 18*7) — 

JvRTi 1 ^ 179 3 L R 36 Mad 553 
Art !<'* CL, (4) 

I L R 84 Bom 68 

ffe LDilTiTiOx \CT (I\ OP I'HMjScn I — 
iRTS 181 18. 

T L R 4 r m ‘»"S 


EXECUTI0N-eon(<? 

Art 182 cls (6) and (i>) 

I L R 42 Bom 420 

See Moftoaoe I L R 37 Calc 897 

I L r 41 Mad. 613 

See TIU^SFER or Property Act s So 
I B R 84 Bom 354 

See Will I L R 47 Calc 1043 

appLeation for — 

■» (in’ 1 rocpDrrr Code 1 08 s 144 
I L R 45 Bom 1137 
See Eyidence Act (I or 1872) 8 92 
raO C AND SS 93 AVD 9o TO 97 
I L R 40 Mad 1016 

application for defcctiTe — 

See Ldiitatios Act (I\ or 190S) Scit I 
Vrt 182 CL (5) 

I L R 40 Mad 949 

attachment by petitioner belota 

jndsment — sale — Opponent mtbdrawmg 
tha proceed of sale m execution of his 
decree — 

See Inocrnmz Code (4ct \ or 
1908) 8 11 

I L R 45 Bom S60 

claimant to Property sold in posses 

Sion payiDS into Conit — 

Si'e Civil I’pccedurf Code 1008 O 
\\I r 89 I L R 45 Bom 1094 
■ ' — claim to property — Borden of prool— • 

Vi* IfTACUMLVT 

1 L R 45 Bom 1020 

death oUndsmenl debtor— effect ol— 

I L R 45 Bom 1186 
decree lot partition of property in 
possession of ind^ent debtor— 

See Adverse rosssssios 

I I. R 45 Bom 943 

decree holder attaching mortgage 

decree ol his Judgment debtor — 

See Civil Pbocfddrb Codf l^OS o 
XXI » o3 I L R 45 Bom 343 

execution proceedings In Court ol 

a Native State — 

See LniTTATiox Act (I\ or 1908) Apt 
IS’ Fvpl. II 

I L R 45 Bom 453 

executmg Court— Inherent powers 

cl— 

*"« Civil PrO''EDCBE Code 1903 e. 115 
I L R 45 Bom 948 

for sale o! mortgag'd property 

See Crvn. Procedure Code (Act \ 

1903) SS 47 73 104 

I L r 39 Mad 5 0 
cl ex parte decree — 


See CmL Pbocedcre Code (Act \ *» 
190«) SS. 4' 144 lo) 


of d cree pas d under oM | 

N ('m, 1 rfCEDiTE (oor 19* . 


J 
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l>mi -^T Of CAhl H 


( 17IC ) 


PyiCUTION roJ/ 

— of Ortf^r/fi Council— 

Uni, UjtH o 
« ir 1 Pal L J 38j 
purthftjtif In riKliti of 

(ir 1 1 tn rnrr At-r (S\ or 
IH^i) « f? I L K 40 Mad 77 
~ elnynt 

hff flTAIK |( WAlItlAhT 

I L n 47 Calc 104 
fl'f J xrf urt II HTAY ov 

I L R 38 Mad 700 
//>■<■ (ivii litorriiimi Uoiit* IIKh (» X|| 

" I L R 2 I ih 01 

"*■ .»7,i 01 doctccs to Court! 

otKnllve fllalci- 

/Uf I xr'<iTt(i*( 

I L R 40 Mad 1000 
I'l ilnlemonl awnril ilecreo ' 

< lilt J ii( M iiiir ( III 1 I II H f 17 
I 7i R 48 Pom 812 
■" Iraiiifor to and tnlo by Colieclor— 
‘i III III { U III ( III' I I Alt (I 


I 7. U 46 Rom 117i 
""T” i'(^'®t*'®fco*<ttMnrcaloroanftiipllci\ 
lion for dltmlmd for di^tAtiie 

I* ( HM I itlKlMUfiii' < (»„t 

1 L R 2 7afi Qi 

TT""",'. r^ocreo for rent - v,i » / /- 

-/ Iihni/ »/ licit IIIIU lilt, hr the fl lU, ,n Agr, 
thltmiiU lUttrf Ad {\|// ,f lM70)^fhsHll „/ 
Mdittitf nhtm„!, ihtil I„. tig igcil Iirr I wl hlmitlf/rum 
ffhln mill J iti/ilii-^ Mild I igm riiifit ft menu ifrcrcA 
J,rrril In vlilni ofnil i rr« for foor v<arn nni 
j It »i'<l lit n tliiii win Mill J rovMoii* nf tli^ l>< k 
K lAii A| ri( iiUiirlAiK iKlIi r AiUIKI III I fliihlv tli« 
I liiltilJlI (iixirUiiMi <) I ((HIM (Mill I <1 to i(Hov<r a 
eiitnfii nuiM friiiii tin ilnf inlant (niorli ««< r) 
Aflor Dill iiiln iliictl' 11 of tli'< il tiklmii Atilml 
tiiiiilH III lie f Alt till! bilti r Midi tho fornii'i for 
rill Tiiiitli Ti I r Dill Muirtitn^o of t1i< liinil In r«H|<(C 
of wliU li Di r, lit Ml t'l nil 'I on liml I oi i\ | nw <1 1 
on tnlilii^r IKK iMitH In tlin wn^ iUri dnl ly lUn Act 
, 1> wuN tiMiM 1 tlinl lliii ]ilnliit!n im iimrlKny i> Imil 
ovcrimil liliiiHilf from tlio niUs nml pnlltJi of 
tin liuid Jill J Iiiiiitnt tlitriiiflcr to t nc 

ciilu IiIn (Ipirii! for mil Jlolli Dio lowor (oiutx 
Uiiimliisrd Dn niijUciuIon on Dio jfroimil tlinl Du 
plamtllt bad nlriiuly ncoMMil niorp tiinn wn* itno 
to him ni niortgoacc from tho iinls unit prolilH of 
(ho land Onnjpinl llth! Dint tlio rent (lime 
must 1 0 executed as it hIoo I linvlna riRnrd to tho 
fact that tlio ]i)o\iitiiiM tf llio D 1 kbnn A(.rlcuf 
■ • '• i»d 

till 


(nki 


:t: 


nnil tbnt the necaiintu mIiiiIi wi 
purpoaos of the NMljHCqil ot d CIC 
n njucial purpose — tlmt l« for i iml linj, Di difinil 
ont to ridc(.ni on fnMurnlh tern niiil did n< t 
entitle him to rieoiir nnytliin" from tho plnintitl 
ly Mil} of set off JfroAriA i jrATitMAH ‘•AMin 
r L R 31 Dorn 200 
— — Limitation— Slop In aid— Irconj mj 
'll friiiig J lie o»i / tilctliji/tiig ttu jutUmml 

I li r f „ If, rti f pf rxrcition — ItniiMtoti Iff 
I uns] 1,1 IS el {t) nnd (r)~C 0 >iil J etd 
" I I Ilf uilh it tiplirr Itji I tmrnt d ftfor— 

I III II, II fill r -/)(ni n ly/id'fiyoiOnmif 
^ I ' il II One of til d crertuM rn 


rXECUTIOfi- r ri 

tucni 

jiid m I't <Ii h(r r o( in #bifnniiliL of th - 

tl ti fl r s xtriition Im 1 lu ii (al'iii r it for n rxiri 
. ■* "f* ‘‘D'l'' n '•Dp Ilk n Ij Di 

'd'ui within cN (o) 
*n 1 (f ji of Art f f th I finifation Act Dlifij 
uii nj piditli n fr r r r eiitlon whicli v ai re/ irtcl by 
III olii o of the rxf '•(iiin f i nrt to I i tune I irri| 
was mlhoiit ruti ti Du Jiilt,uunt il Uoe h H 

I y D ( iiiirt to bi within Dm an 1 re i • r Un { 
Ul/findlnmi ,| for i| fault Hdl ihUthed'ei 

l>n DitL ih npplieaflon was n't tlin bnrrtd wm 

II it I III Hiij. on tlu Jiiili,mi nt il htor An rt p/irtr 
(l ine Ia fl ((I r I ilrere, } ut if Jt iif mvli In lli'i 
nl s nri of nn i wlllioiit n diro to the oth r furty 
It if » « tint fun 1 fifni nti I i|o -s n it preTmt him 
fmni 4}iiiwln« wlmt the irtii facli of tim case were 

11(101 hisiumi 1 ( msTA losii-v (11)11) 

18 C W K 1283 


— I ray r h'rriv for 

Ml If/ iirnf— illarl tntfil nril rr’-^failiirr lo Jiay 
rrtuiii if triil ajjleiiton nl ihr hranng 
•f I/'t I II, 1 lo lAtii' I'nrr int nf aUnr/in'd— 
11/ ll'f tneh aj'i hnition ia iiU]i in mil o/ 

extril IN — liirfjMi/m nl et! red in Ur jWifiOfl — 
ty IlfPr-riir ( ,d' ( \tt I of tm) 0 X\I T 
rl J uh U'r f'difi nl' t] i ijmenl vroi d—Iimtl 
•ih II |r/ (/ \ of j tO^) t if) tm.in] if Urn laUaft 
Wli r AH Assljui o of n d ereo Me I * petition for 
oxfoMiloii on llui nth Inly 11)11 mil an nnl r of 
nlineliiiu nt was mad on tlio day of liinrln" Di* 
l-th Aiiitiisl nil mil Dm potUlon was aulHr 
iiiiiiillv lilMinlsi d on the »atli Ati^toit lOIl on lil« 
fnlliiri lotm I nlia witliin tlm time rIIowi i (incl a 
fneli Aoplfcnlloii was fU d on tho lOtli Aii«iiRt lOU 
llfll lliftt Dioiiuh in th ohoyo rlrciiTnitinei'K tho 
( otirl mlftht presiiMu that Dm lUcreo holder inado 
(III oral ftfipllmtlon of Iho day of JiDirinR to prooeou 
with till cxecMlIoii Aiirli nj j llration wn* not » step 
In kI I of a xei iilloi) riM I tlmt Di aoeoml application 
Iliad taioia til'll) tliieu viiirs aft r tho dalo of the 
(Inal was I Aireil I y IliiiftAtli II //fll also Diitth) 

) art payiiaa nt of n d eru niMniiut ent red in an 
axaeiatliiit iMtltlon jMiBenH I witMu throe vinra 
from Dll afiito of nikIi nll< )( 1 injiMint mm iintM 
if th fact of pftvnunt In prniiu to a n itilleateof 
niimint iindar 0 \\I r » (f tit { tdo nl Civil 
I riiea dun ntid will npi riilo to wive Kiiiitntfou imdcr 
a -0 of tin J imllntlim Ael Injun Ii/ir v 
IniiafftonifNaNi Ati/ir Mud / J fl>J mt I 
Inlht Aar, OH \ Jitnnimn tho ilO (J / J 11/ 
nfernd to Masu\'I\m Mu iliaii t hiTitl 
aw SMI AviAii (11)17) I L R 41 Mod 231 

1 1 1 1, cut, nil III Ini'it'iiil 

a derrre cf ii Jlrili I ( ond It n /roiue'''‘<‘ 
uhrik r Oh 'T reiilio t iii>)l enli't < d'p •<> “<• ' 

freejafaam— /ssiieifri iiremiA'irAft/')/ nl iitiAMe 
•Iff nhafrr hfliiilii //s .d »«(/ r Iff'' ,1') — 
Vaaiifrf a Jrff/Xi/f'OfJ Irf /' ff 5 ~l nf" 
tf ihlh^kl aaifsf. S « I thru d rrry / r rrrfut, n I 
dills if Jaciioir le SHlt~( I'll f f "I'' 

( trf 1 f/m) 4 til, d if f/rff I'} 1“ 1 
'» nolatjl) timl m til A' "a of auv f r >\ Isii n to 
that rlTavt In tin t i\iM r e Itin ( i I t oiirts In 
I ritieli Inlia has im 1 *«>f l‘> »' '» I tli Ir duroea 
fawexeaullMitethetiurt in Irniimei re hut mx\ 
niwl alinuM wnl 1 1 tlie ( ttirH tii alniinnuts 
thoj rtiimra ti (iml)l themtoexe iitethee'd in a 
miaur tUoimwi rs t< iifirri lui nth m li> tin lii,ii 
lalna authirUv inTrivniicori (Ii) that theoxeeii 
tioii coiitompl d( il h) the ( i\ i! I is e dun t de mi I 
\rt IH of till Tiiiiitnlion \ct 1 eiiiv « \p uliui by 



( I r ) 


Drcr‘'T ot cAsi'i 


EXECUTION coui 


EXECUTION- <-0/ frf 


Bnii h Courts m Ituln < n npj lirntun rafttio to uch 
Corn an npi^' attcri tt tv Birtt Iv t ourt tn Indta 
to *cnl a dwro of such lourt f r oxcchHoii to ii 
Court of Trnvttucort t Ufithor an rxreutjon apj li 
cationnorn tcpmnil fixoruti nwUhtn \tt 
cl (S) an I (tti) tl xt the i ur » f ft n net to the 
judgTHftit debtor on rm emh aj j liratiotv to al)0« 
can e whv tli'* dtcree should not be trausmittcd to 
a Trarancorc Court doox not pin ft fi li atarting 
point under \rt IS- (C) as no aurk notirc ix 
required I v the Ci\ i! Pr icediiro Cwlo to bo laxued 
a« a irelunmary for csecition b\ tke Traxancoro 
Court INejice Le he 4 Co I to t ocni^ « 
pEJtvxiAi. (101-) I X- R 40 Mad 106fl 

Cm! Procedure Code — lr» I r/ 

ijOS t HI O H r » \ on npi tirabtlil J of 
to (Ttevtion apjij rnfioni— rontof rfafiaj tlatnle eon 
t!n etion of llic di misMl of a euit on tko pround 
that no suit nould lio tn recover me ne profits aub 
sequrnt to Ike date of a preMous decree nkick 
awarded sub cquent tnesno prolits is no bar to a 
claim thereto in execution of that d 'cree The fact 
that a decree holder mad a frevions application 
for cieeution to recover inexnc prolits tnU for throo 
years rnbtequent to the plaint and not for a further 
p.riod al 0 u not a lar under 0 II r 2 Cmllro 
cedore Code or s UI Civil Iroceduro Code as 
now cnactcl to another execution apjlication for 
recorerv of me no profits for the further period 
T^; nr Presarf V TaUr ulhh I I P I, IH JOO 
#e * 7 1 rff followed \ofdar -1/ \ AisArn 
Lai 12 C L J C not followed There is nothing 
IQ the Code of Civil Procedure to prevent a decree 
bolder from presenting successive applications for 
realism" diflerent tiortions of his decree Wien 
tbe words of a con olulating statute are clcxr their 
effect cannot be cut down bv a comparison xnth 
tbolangua c of earlier statutes ^ 141 CmlPro 
cedure Code is intended to apply to proceedings m 
Civil Courts such as probate etc I iLASCSRAir 
iiaiiTs Cnrm t Swaitviiiiist. (1013) 

I L R 38 Mad 199 

Transfer (o Collector— i/w/joye (./ 

ji djmeni d f tor — Iniahdilif—Ciiil Procedure Code 
(A<( X/I of 28S-] » 3'’5 1 1\ hen tbe execution 

of a decree ordering tli sale of immorahlc pro 
pertj has been transferred to the Collector under 
8 3’0 of the Code of Civil Procevlure 1882 the 
effect of 8 \ is that a mortgage of the property 

or any part of it mado by the judgment debtor 
while the Collector can cserciso the powers given 
to him by s^ 322 to d2j is absolutely void anti net 
merely void as against the Collector and tho o 
laimmg under him Maomram I ilhuram ▼ 
Lahjf/a ! L P G Dom 510 di approved i^afu 
J3aiT CivitrJoB 13 \aQparL It J3& approved 
GimisirvNKvp Bvlsiikv>d t CiiivMsttxa (1918) 
L R 4s r A 219 

Civil Procedure Code (Act V o! 

1908) s 49 and 0 XXI r 2 Sahefucl on of 

decree ned etrti/icd — Seeotd er eulion of ifrcrre bj 
tjtijnre of d ert foWtr— Su I bp judgn utdeftor 
for domaj t aptwi! dcreehotir a d atttgner 
J Tintainn'if tj of Lven a decree wJ ich has ones 
1 cen sati fled can be executed so long as the satis 
faction IS not reported to and certif ed by tl e Court 
A judguunt dibtor who is obliged to witisfv such 
n decree a second time at tbe instance of onaxsigneo 
tf tho decrco holder ha a cm e of action fordam 
a s onU ns o^vmst the decree holder but nona 
o'’ainst the assignee even thou h the assignee got 
the as i^umcnt with knowleil o o sxti fact on 


I irarayAaia Pfrfdi V 'rubbukki I L Ii o Vod 397 
lefofted to Mntimofian f GTinolor \ DuorlttAat^ 
Aomolar HC I J 31. and GooiioJ/oncs Dews a 
T I ran Kishort Doe CO 13 11 if 60 distinguisheJ 
Kitsnva \rvABt bavirnirTnu Pillai ( 1918) 

I L R 42 Mad 333 


Attaclment and sale ol lands — 

Transfer of lerr^lonal yuriirfiction of Court — Order 


of Court uhieh did not jns* the decree but to tchieh 
rrceution «<t» Irani/rrred — Utaehment and sale of 
lands bj Court offer depriialion of territorial June 
diehon tahdilj of — Estoppel njainst jiidjmenl 
debtor how far bindiii;/ upon auction purchaser A 
Court to which execution of a decree is transferred 
has no juri diction to order either the attachement 
or Bvlo of immoveables in execution if at the tune 
of tho order such Court had no territorial jurisdic 
tion over the immoveables Though a judgment 
debtor who does not object to a confirmation of a 
silo by such Court may bo estopped from raising 
tho question that tho sale was a nuUity such estop 
pel does not operato against tho subsequent pur 
chaser of tho aamo property in a sale held by 
Court hftvmg jurisdiction in execution of onotlier 
decree ogam t tho same judgment debtor Vaho 
med Vo ujfer llosietn'c htthon3tohunlioj{1895) 
I L P J2 Calc 009 explamed Prajag Roy ▼ 
VniAu PriTioi Teuart (1008) I L R 35 Cale 8i7 
and Parsidh Nornu* Smgh r iaiinix Smgh (190”) 
”C L J 614 dissented from \ eBsarrA Chettv 
t RaUASAMi CiiETTV (ID’O) 

I L R 43 Mad 135 


Fre decree arrangement tba^ 

decree should be ineBecutable tn part vheih r 

reeognt able tn meahoii proceedings An arrange 
merit made prior to deereo in a suit that tbe deeteo 
that might be passed should be incxecutable in part 
IS one that cannot be enforced in execution beneo 
a sale behl in execution of such a decree in spite of 
tho orrangement is good CAi(f(irs6orom Chettijar 
V AritAan ) olAiyor (19/7) I L P iO Jtlad 4.33 
(1 L) AnracoAM Pillu t Kqisuvaswami 
Nayodo (1020) I L R 43 Mad 725 


(I of 1908) O \Yi 1 
r iO {/) — Trantfer of ;orf of decree — Pighl of 
fran feree to execute or to join in earrei/lion— Pro 
/•&i(ion of execution by tran fetee totd tinifer s "j 
— Contract Act (IS of 18i2]~Appeal ncaintl 
orders purporting fo le pnsitd under 0 XXJI 
r IO Cut/ Procedure Code S 140 Civil Proce 
duro Code recognires the validitv of a transfer 
of a part of a decree and execution tl ereof bv 1 Le 
tranaSerce 0 "WI r 10 is no bar to tho applies 
lion of the section Such transferee is lile » 
jomtdecteclioldcrnndcxn under O \\I r 15 
protect his rights cither by executing tho decree 
I imself or by joining or intervening in the execu 
tion ly his transferor An agreement bv tho 
transferee of part of a decree tlat tbe transferor 
shall conduct execution proceedings and raav 
comiwonii e the aime as Le tlinks ft only con 
stitiites the tran feror the agent of tie tmnsfere* 
and tho agency is revokablo An agreement 
httween thcra that the transferee shall not m anv 
wav enforce his ri hts under the transfer fi 
execute or intervene ir execution is void under 
a 28 of tie fontnict Aet An order purportir. 
to be pa jod under O WII r 10 by a^^cn 
offirstin tanvci nj p..atsl le thoueh ^ 



( nij ) 


mt&i 01 CAstb 


( 17JU ) 


EXECUTION-couW 

orilcr should no* lia%o bctn pxs <d under the rnie 
lIiTniAH OiETTiiR r CoriNDDoss KrisrtWDOSS 
I L B 44 Mad 019 

»*ayed by High Court upon Appeal 

to England— /iffHKliiriff ercnftly vitluti a pstd dalg 
<0 tfie salt faction of the •!ii(6ordino/e Jud'^ iit d fault 
errcution to be f>rocr(dctl Kith — Security Jurnidied 
but CommiMJoner » tnte hgaticn cf tfcunfy jiot tom 
pilled tn//iin that dale — '^iilordmale trhether 

hai jii'Hsdietion to yiie time to Coinmistioner and 
etaj sale any further — S]>ccifiealioii of time for ten 
den ly seeunly Thn High Court ordered that exo 
cutiou of a decree bo BtnTcd rend'ni* the disposal 
cf appeal therefrom to His Afnje ty in Council npon 
the Appellant to Fogland gmng security to the 
sati faction of tlio Snbortlinato Judge for a certain 
sum by the 20tL September 1910 and that m 
default of the said socuntj being gii en by tha 20th 
feeplembcr the application for stnv of cTCcution 
n as to stand dismissed and the sale to bo 
proceeded with In pursuance of the aid order 
security was offered on the loth ‘September and 
the matter nos referred to Commw loncrs lor 
in\estigation of its suflleieney The Subordinata 
Jiid^o on 20th Septeribcr upon an application by 
the appellants to I ngland gave the Commiasioners 
time up to the 10th November for submUtiog 
their report after the completion of the eDfiuiiy 
^nd oa tfto 22nd beptcrober posfponerl fhe *alo Hu 
the 1st D eember The Pc pondeiits to England 
moved the High Court against the orders of the 
Siibordioato Jndgo dated the 20tli and the 
22nd Septombor as having been made without 
]uri diction I/eld that m the special circun 
stances ol tbs esse the High Court should refuse 
to interfere under s llu of the Civil Procedure Code 
Tlint the Commissioners hAviog later on found tbs 
sect nty to bo sufticient and objections having been 
or leing about to bo made by the Pesnondeots to 
the Commi loner a report the 1 rspondents would 
not be prejudiced if on the besrmg of the obserr 
^tloa^ It turned out that the security was sufficient 
on the other band if the securitr nas held to ^ m 
■Fufhcicnl execution should not bo stayed and the 
sale should take place It will be advisablo in the 
future for the Court to epeei/y defimtefy the tmo 
withm which tlio security svhich it is desired to 
offer must bo tendered and to give such lorlber 
directions as may bo necessary to ensure the jnten 
tjon of the Court beinff carried oat l\EpiJt Naxo 
bAMALt IfATILAL D«S 24 C W N 265 


EXECUTION APPUCATION 

See Crvit rnocnmiE Code (Act 5 or 
IDOS)— 

ss 38 39 41 A'.D vpO O \\I KB 16 
20 I I, R 37 Mad 23 

ss 144 A\D 11 Evi* II A>D 47 O II 
B 2 I L R 40 Mad ”80 

Vfc Execction I Ij P 38 Mad 198 

''cc I,nIITATIo^ Act (I\ of IDOS) Aei 
1S2 I L R 39 Mad 923 

by one only of the decfe* boldets — 

tc CniL PnocEDVTE Code (Act \IV O? 
IftS ) s .31 I L P 36 Mad 357 


EXECUTION OF DECREE 

See Anna Te'i4vc\ Act (II of lOOl) 

*» 20 ct- (2) 

1 L R 37 All S]8 
I I, R 43 AU 647 
See ArrEAL I L B 88 Calc 717 

^re Ansir Act (44 x^D 4o Vicr o C3) 
S3 14J 100 I L R 43 Eonb 368 
‘fes \ssio\EE I L B 38 Had 30 

See ATTAcniiEvr 

I L R 42 All 39 
See Uevoai. Tevanct Vct I8S5 ss 
A-VD 70 a Pat If J 21 

See Civil Coerr \ct s 32 

I L R 38 Bom 662 


^ee Civil PnocEDmE Code 18S2 

I I, R 37 AU 

s 230 

1 t 

R 34 All 897 
I L R 53 AU 

8 234 


r L R 32 AU 

B 23 


I L R 83 AU 

BS 23.1 

320 

1 L R 54 Bom 

fi 244 


I L R 32 AU 

ss 214 

263 

I L R 32 AU 

8 203 


I B R 34 Bom 

«s 26S 

278 

263 

I L R 33 Bom 

89 2C8 

274 

1 L R. 35 Bom : 

ss 570 

20^ 

320 325A 

I If R 55 Bom 

«s 2/3 

279 

260 231 

I L R 84 AU 

8» 232 

287 

r L. R 35 Bom 

s 287 (c) 

I L R 35 All 

6 303 

V bJ5 


I I, B 32 All 

y L R 85 AIL 

r L R 40 AU ' 

B 510 


I L R 83 AU 

9 317 


I L R 35 Bom ^ 


I L. R 1 
See Crvn. PaocEDtKS Code 1 


66 to 74-« 
104 0 \X1 


O SXI 

“ : in 


I L R 40 All 122 


o sxm » J J, g 5, Hsa S59 

r E- R 35 Bom 243 


n 14 

O -CSXIV 


It 6 


I I, r 35 All 116 

r I- R 3S All 527 

I If R 35 All 518 

I If. K 39 AU 3S 

I I- B 41 All 399 
I L. R 42 All 560 



inci-‘5T or cv&E.^ 


( IT. ) 


EXECUTION OF DECREE-fcifrf 

0 x\\\m— 

r •> 1 L R as Eon XCa 

O \\M\ r I I L P 33 All '*9 

0 \L\ r lo I L R 37 All 5C7 

1 E la ASD li 

I L R 3S Zlad 833 
N«f CiML 1 itr or litAt'Tar — 

F 161 I L R 39 Mad 4S5 

Sf Co\TnA T 1S"2 s Uj 

I L r 42 All 7 

••{ CorsT or U <pds Act (111 or 1S9J) — 
_s. lo 19 Ain 40 

I L R 33 All 791 
>>«* Belt I L R 39 Calc 832 

Set Decca'» lonci'LTLBisTS Relief 
\cr (\\ II or 18 9) s 2- 

I L R 40 Bom 104 
<^1 Decree I L R 39 Bom 80 
I L R ^0 Bom 118 

St Deccee again t a Major a 5 iDsoR 
I L R 39 Mad 1031 

•jee ExEccriON 

SU EXECmOX SALE 

SV EXFBOFBtETAfiY IIOLDI^O 

I L r 41 AU 846 
S GAEXissBe 4 Fat L J 141 


Se« Qejsat Talvedass Act (Doji Aor 
VI or 1388] 8 29 e 

I li R 43 Bom 44 
See Hioa Cottet Bosibat Cim. Cmco 
LAB 96 Cl ({) 

I L R 37 Bom 631 

See HntDc Law— Joist Family 

I L R 35 AIL 380 
I L R 37 AU 214 
I L R 43 Bom 17 
I L R 42 AU 58 


See Hivdc Law Cofabcener 
1 L R 40 
See JcmsDicno^ 


329 
41 Calc 915 


I L R 41 Calc 826 


Se LniiTATiov I 


33 AU 264 
46 Calc 22 
L L R 47 Calc 813 
Luiitation Act (XX or 1877) — 

3 Sen n Aets 13 a'to 14 

I L R S3 AU 63 

4 Sen II \et 1 o 

I L R 86 All 284 


Scu 11 Art 178 


I L R 34 All 43r 


EXECUTION or DECREE— 


Vrt 1 9 14 C W N 405 

I L R 34 Com 189 
I L R 37 Bom 42 317 
I L r 39 Bom 2o 
I L R 32 AU 237 
Att ISO I L E 33 All lo4 


See Limitatiov \ct {I\ oi 1008) — 
s 7 I L R 41 All 

8 la I L E 38 Bom 

S "O IH I ART 1S2 

4 Pat L J 

SCH I ART 2 

I L R 41 AU 

Arts .9 30 120 

I L R 39 AU 

Art l.S I L P 35 AU 

Art loS AKD 144 

I L P 35 AU 

Afts I6a 181 

I L R 38 All 

Art ro I L R S6 Bom 

Aft 1M I L E 42 All 
Art 182 

See Malabar CostFEYaATioi 


435 

15T 


I L R 38 Mad °34 
See ilESNB Profits 

I L R 39 Calo 220 

See Mofti> ics 

I L R 87 Oalc 798 
15 C W H 80 743 

1 L B 38 Bom. 84 
I L R 89 AU 67 
See OCCfFANOT HOLDCiO 

2 Fat L J 530 


See PfiNSiOY Act 1871 ss 6 8 11 

I L R 84 Bom 151 
See Political Agent at Sizeoi coyRx 
or I L R S8 Calc 859 

See Ppactice I L P 43 Calc 285 

See Pbe emptiol 

I L R 34 AU 596 

I L R 38 AU 895 

See pRomiiiTOHT Order 

I L R S9 Calc 104 
See pRoTiNcm. Insoltenct Act (HI or 
1907) S'? 10 ART! 31 

I L E 34 All 108 
See Provincial Siiaxl Caese C/oift 
Act (m of ISS7) 2a 

I L- P 38 AIL 630 
See Prs Jodicata 

I L E 37 AIL £S9 

I L E 39 AU. 379 

See P.r\-i\or I L E 43 Calc 933 
S e 'Jale 2 Pal L J 157 

See Sale i Esecttiot or Decfe.. 

SiccE- ION I L P S" AU. 545 



{ 17dl ) 


DIGIST OF CASES 


{ 1732 ) 


EXECUTION OF DECREE— co> rrf 

attachment of irnniOTcnb’e prop'itj in eTecutioii 
of a decree nn inventory of the property to be 
attached with a ren onably accurnto do cnption 
of the same as required by 0 WI r I**, <w the 
Cml Procedure Code is not an application in 
accordance with law within the incanin'j of Art 
162 of the first schedule to the Indian T imitation 
Act of 1908 Iltra Lai v Vvlan Atiar, All 
Weelli/ Lotes (1903) 3 ilatigal Sot v Saldeo 
Prasad All Deelly Ao/m {li92) 70 followed 
Abdul Eafi Khal i ■Maula Uaksii (1^16) 

I L E 37 All 527 

17 Plea of odivsl 

men’ — Prutovs adjvdicatiov Upon an applica 
tioa being made for tho evecution of a decree 
a compromise was entered mto between the decree 
holder and tho respondents bj winch the latter 
were exempted from liabililj for costs The 
assignee of the decree holder applied for execu 
tion against tho respondents Tlie respondents 
objected and their objections were upheld hr the 
High Court Notwith tanding this tho decree 
was again put mto execution against the respon 
dents who again objected but allowed their objec 
tion to bo dismiised for default Held that the 
dismusal of the objection for default roust bo 
tahen to bo adjudication that the decree had not 
been adjusted and that tho later decuiOD 
neutralism tho earlier one and the respondents 
were conscqucntlv liable for tho balance of tho 
decretal amount Dambaf Stveu t MuKAWOt 
Ali Ehait (1015) I L P 37 All 631 

18 ■ — ■ Death of Judgment d Mot 

—Jnsohsney — Citif Procedure Code (Act 1 of 
190S) e 56 {4) — Surely discharge of A judgment 
debtor having under s 5<j (^) of tho Code of C>tU 
Procedure found a surety that he would apply to 
be declared an insolvent witlm a sp ctfied time 
and would appear when called upon, died before 
the expiration of such time Sela that the surety 
was discharged by tho death of tho judgment 
debtor and it was not open to tho di-crcc holder 
to proceed against him Ktshan L<ajar t Hhnan 
Lajar I L R 24 Mad 637 followed Nabiv 
Chaldea Hazabi t jliBTtrxJOV Babice (1913) 

I L B 41 Calc 50 

19 Sale in exccntios — Crete or 

garden tuth house being ancestral projtcrly ond 
forming -part of o maha,l-—Salc by Ctnl Cenirl 
amin — JurtsdieUon — General rules (Citif) of 1911 
Chapter 1\ rules 5 and 8 Held that a gro>o or 
garden part of which was occupied by a house 
and which was a part of a rnahal and assessed to 
revenue and had been owned contmously by the 
family of the proprietors for over fifty years waa 
ancestral land within the meaning of r 5 of Chap 
IV of the General Pules for the Civil Courta and 
could not bo sold by the Court amm in execution 
of a Civil Court decree but only through the CoUcc 
tor after the decree had been tran ferred to bun 
for execution Pathatul IvcnrA t Acnrni 
BuCAM (1913) I L B 38 AO 33 

go Liimtation — LtmUalion Act {IX 

e>f 1908) '^ch I Art IS'' — Apphcation *n accord 
once tn/A laxc — Jt dgment debtor mtsing A decree 
for sale on a mortgage executed by A was passed 
against A (who was reported to be nil sing at tho 
lime) and against BCD and E who were in 
possession of tho mortgaged property and wero 
bcirs presumptive of A jointly 27<?d that m the 
absence of anj evidence that A was dead an 


EXECUTION OF DECRED-co t, 
application for execution of this- decree agains* 
A alone was an application in accordance with 
law w thin the meaning of Art 182 of the First 
Schednlo of thcLunitationAct I'^OS McnAJJtrD 
HvsArt i Iayat Hcsail (1D14) 

I L R 23 All 482 


21 Cnlo in execution — of 

jidgm nt debtor s Ulle — suit /or ref md of purchise 
mo7 ey— Procedure Wliero an auction, purclia er 
accLa to have refunded the price paid bj h'm 
for proper!} sold in execution of a decree on the 
ground that at tho time of salo tho jud-’ment 
debtor had no saleable interest therein it is com 
potent to him to proceed by way of a regular suit 
and he is rot confined to the special reined} pro 
Tided bj tho Code of Cml Procedure Mtiia 
Sipei'i T Gij'-dhar Sxngh I L P o All 5 7 
followed but doubted Ktshiin Lnl v Afii/cuv 
mad Safdar ih Xhan I L P lo HI 3S3 Sidhc 
uari Prasad Anrairt v Gosatn Maja and 

I L r 3o •!» 430 11 Ul L J 606 ana Dorab Alt 
V Abdul At L P o I A 12S lefetrcd to 
MpuaMSIAD AAJIDULLAir 1 JaI AABAIN (1914) 
I L B 36 All 529 


22 Priority between morl^agc 

decree and money decree applicant was the 
holder for the timo bemg of the Patkpars Eslap 
In 1902 M who was then Beetiver of that estate 
lent a sum of money to the iine’e of the 2nn respon 
dent The mortgage deed provided that it woma 
bo lawful for the mortgagee at an time after 
the commencement of a suit on the niortg g 
to apply for and obtain the appomtment of ft 
receiver of the moitgaged pto^rty lo ^ 9"' 
on the mortgoge M applied to 
Judge (First Court) tho 
receiver of the mortgssed Pr®perty Th« appl‘ 
cation Avas disallowed by that Court but o 
appeal tbo High Court granted app ica m 
and appointed tho fir t re pondent receiver of 
tl 0 mcatsaeed wtonerty — to eoUect the rents 
and profits thereof until final disposal of the suit 
either by pajment of tho rnortgase debt or by 
confirmation of any sale which 
In accordance with tins order dated the «th 
July 1908 tho Iteceiver took possession 01 tne 
morteaced property and collected the ren a and 
profiU thereof From time to time be made 
payments to the 2nd respondent but discontinued 
& payments ID June 1912 when the mortgaged 
property was sold m execution of ihe decree 
On'the^appbcation of the judgment debtor this 
■ale was set aside on tho 31st Jfay 191G I 

the meantimo a considerable sum of 

•ccumrfatcd a tho Ira* ot Ih. 

3rd toipondrat obUmed • 

Court ^ the Subordmate Judge (Second f 

for It. 22 070 r.h.rh ™ “ rt?r,or 

Bblo out of the whether the 

The H.sh Co». jrtboht 0^; 
morteagee or the holder oi i 

entitled to proceed jj^eiyer granted formal 

porlyfotho hra*. th. Err„ t g 

prrmo. oo >“ moory m the brad, oi 

tn,. 3rd respondent thereupon 
™l.ra“”or ^Ifortororol th”r. 23 000 .o tho 
ecciver She then appbed to the 
fi S^?natrjudgo (Second Court) for an order 
™^h“i rr..rar to p.J th. .uh. of T. 23 OM 
t^o^her and an ord r for payment was issued 
Held that tho Subordinate Judge (Second Court) 
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DIGFST OF CASES 
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EXECmiO'? OF DECREE— foi / 1 
not being the court m whoso custody tho money 
WTI4. had no juris Iictioa to order the payment 
o the tnon v in the hands of tho Pccoivcr Ileli 
fi.rih(f that tho money in the hands of the Receiver 
was m the custoiJj of a f ourt but quaere wh ther 
tho Ilcccircr appointed b> tho liigh C lurt ahonld 
be treated as a Peccircr appointed by that Conrt 
and not by tho bnbo-dmato Judge Raia 
Dedevdoa Baua D^si i BiBO CiiiUinpa Sekhab 
P aaSAD SD.on 1 Pat L J 449 

23 Dispute between decree 

holder end icdgment debtor as to smount 
of j'ropertif actual! j atlaekcd — dWy tf exceaUng 
Ccu'rt to enquire into th' aUegaUons Where a 
jud^m nt d hto ^led a p tition b fore tho Court 
oxocatias a d&oreo against biai alJegia» that tha 
decree ho ders, in collusion with the Court peon 
Lad made away with the bulk, of the property 
which had been attached and that only a entail 
part of tho who’a had been jiut np for aala and 
tho esecuting Court declined to enquire into these 
allegation? bu r ferred tho judgment debtor 
to a regular suit I H that tho matter was one 
which should have been enquired into by tho 
Court enocuting the decree under s 47 of the Codo 
of Civil Procedure OwoKili Prasad Srron 
V Bade IUich Dass 1 Pat E J 558 

24 ■ -- — Decree for rent— 

Pifffit of hinilord to cfioos manner of weulion 
It u not competent to a Court to direct in what 
manner the landlord shall exeento a decree for 
rent anl bo cannot be compelled to proceed first 

S oinst the holding and tb n against tho person 
tho judgment debtor MAitAitaraii kesbo 
Pbabad BcntA Baradthi t Lah Rai 

1 Pat L J 188 
£5 Limitation— —Dale of 

wheh runs Tho p nod of limitation for an 
application to cxeeate a decree runs for the date 

j udgment i? pronouneed and not for when the decree 
s actu^y signed StrsJA Deo Naiutan Se<ob 
t SlrsAEsoo Raiti I Fat L J 359 

^6 ■ — ■ - - Ltmilatton — 

Decree holder — Paymenl of money b>j}udjmeni debtor 
bjxcayof tnlereel — ‘\oti^ation of the payment lo 
Court — CtrttfieaUon of Ike payment — Civil Frocc 
dure Co(i« (Ael I of J90S) 0 XX/ r Z—Zam talion 
Act (if I of 1877) ta 19 20 A decree holder 
who has received a certain sum of money by way 
of payment of interest might either apply to 
certify payment before execution or might do »o 
on bis application for execution of the decree 
On the I7th February 1006 the plaintiff 
obtamed a decree and on the IStb May 1911 
ho applied for execution At tho time of the 
application he notified to the Court that be bad 
received a certain sum on the 10th June 1908 
from tho judgment debtor towards interest and 
alleged that the execution waa not barred by 
limtation — I/eld that the notification to the 
Court of the receipt of the sura paid by the jndg 
ment debtor was all that the decree bolder bad 
to do m order to certify payment and O XXT 
r 2 of tho Code of Civil Procedure did not stand 
m tbe May ErsorezEiiAif Sabkar i Saschia 
Lae Nakata (1316) I L R 43 Ca!c 207 

27 Sale of zamindan— npftia— 

ir^elAcr building* pass letlA III' amutdan or 
not The doctrine that tho ealo by aoetion 
of a samrndari share includes also buiUinn 
situated within the sammdan is only aj^icable 


EXECUNION OP DECREE— coni'? 
m tbe absence of evul nco indicating an intention 
to exclude such buildings from the sale 46u 
Ilaaan v Ram an Ah I L R 4 All S81 dis- 
tmguished Sauhawat Aii Shah u MmiAAniAD 
Abdut. Karim Iahan (1916) 

1 L R 38 All 59 

28 Assignment — Ex parte ori r 

paaaed eubtequent to aaaignment — Power of court 
on applteation of assiynee to reconsider such order 
Peading an apohcstion for eveeution of a docToo 
the decree holder sold the decree The purchaser 
applied for execution but whilst his application 
was pending the former application of tho onguisJ 
dccrco holder came on for hearing and it was 
decided cr parte that the decree was bi red 
by limitatiOQ Held that this decision wui no 
bat to the consideration of the application for 
execution filed by the assignee of tho decree nor 
was tho C^urt hearing this application bound 
by tho former ex parte finding BAHiAEtriD t 
Asitpaq Husain (1912) I L R 84 All 513 

29 Decree for money against 

indgment debtor personally — Judjment debtor 

tn possession as shebait—divtl Procedure Code (X/F 
of J8S2] S3 2ii 278 If A m execution of a 
deereo for money against B porsonallv attaches 
and proceeds to sell properties of which B alleges 
that he is in possession not in hu own right but 
as shebatt of a deity to whom tho properties have 
been dedicated the question does not fall within 
the scope of e 244 of the Civil Pioecdure Code 
but withm tbe scope of s 278 read with s S80 
of tbo Code Xvriyalt t Mayan J E B 7 Mad 
2SS not followed PuTichanitn Bundopadkya v 
Babia Bibt J L B 17 Calc 711 distinguished 
Kt v nmr CiLCWfU OsOSn 1 ASSUTOSB Deaiu 

(1911) I L R 39 Calc 298 

50 Decree passed ux favoTir of 

sev ral persons— One of uAom mis a minor and 
Ro{ properly represented Held that the mere fact 
that at the time when the final decree in a suit waa 
passMl one of the decree holders was a minor 
whose giuardian ad litem had died and had not 
been replaced was not sufficient to invabdata 
tho decree Gobabdhab Sahai v SlAiUBm 
Sr»oa (1912) I L R 34 All 321 

31 r.imitatinn — 4ppliCafion o/f«r passtny 

of Cutl Procedure Code 1908 for execution of decree 
passed under Act XI7 of 1382 — 3 19 Limita 
<ion Act Decree ni«i was passed for the sale 
of mortgaged property on tho 11th August 180l> 
sod was made absolute on tbe 6th Febrnaty 
1893 \n application for execntion of tho decree 
was made on tho 16tb February 1904 It woa 
dismissed by tbe first Court but was allowed on 
app ah on tbe 23th June 1906 Another appU 
cation made on tho 4th September 1907 was abo 
dismissed by the first Conrt but allowed on appeal, 
on the 20tn June 1010 A further application 
was made on tbe 23tb July 1911 and was struck, 
off on the 29th Jane 1912 after tbe decree-holder 
had recovered a part of the decretil amount 
Another application made on tho 6th September 
191* was struck, off for want of prosecution ©a 
the ->th D cember 1912 The present application 
waa made on tho ISth July 1913 and contained 
a prayer that the application should bo treated 
as a continuation of the application of the ,.Stb 
July 1911 It asked for r^ef different from the 
xelicf claimed in 1911 and was directed against 
property which was not touched by tha former 
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IXECUnON OP DECREE— cohM 
application Held that the application vraa 
gOTcmed by g 48 of the Code and was time baned 
and present application ytas not in contmnation 
of that 2Sth July 1011 JlABAhTH Kpishsa 

DaVAL I JIUSSASAMAT SaKDIA BIBI 

1 Pat L J 214 

82. limitation Decree temporarily 

satisflcd — effect on hmifotion An ex jwle decrto 
was obtained against two persons the appellant 
and one S The docreo was executed agamat S 
by the gale of whose moveables the nholo decree 
was eatiafied On a suit bj S tho decree as against 
him was got aside and tho money realised from 
him was ordered to be refunded The decree 
holder then applied for execution against tho 
Appellant Held that the order directing to 
fund by tho decree holder to S in offeut reopened 
the execution proceedings and the application 
for execution against tho appellant must bo treated 
as a continuation of the original application for 
execution ^rhich was brought within time 
Kbrauit Au t Naoendra Kisnonc Ray (1016) 

21 C W K 571 


83 Decree conditional on money 

being paid into Court uiiAm rtir/y days 
oj the decree becominy final — Ivterpreiation ^ 
eoRddion \\’hcre a decree was passed m favour 
of a plaintifl conditional on his depositing » sum 
of money into Court within thirty days of the 
decree becoming final it was held that this did 
not signify merely the bare period of limitation 
for an appeal bat included also tho tune neecs 
saiy for ontaioing the requisite copies BoaOelo 
BaLO V BaU AOTAA SoAEOt (1910) 

I t R 89 AU 193 


84 ExecatioQ ot decree by 

instalments— iimdatiOTi — PtUt\on of eampromue 
—Decree — Application in accordance wUA law 
—Ctnl Procedure Code {Act V of ISOS) O 
XXI r 37—lAmilatton Act {IX of ISOS) Art 
82 eU (5) ond (7)—tnstalmeTU deerte—D^auU 
iVhere in a suit against five persona for recovery of 
monies dno on a handnote separate compromise 
petitions for instalment decrei-s were filed on the 
1st July 1911 in which there was a provision that 
default being made in the payment of one i»»r 
tho whole amount would become due and aubse 
quently on tho 10th July 1911 one instalment 
decree was passed against all the five defendants 
in which separate amounts were decreed against 
each defendant to he paid as per jnstnlmcnts 
provided therein but m which tho condition as 
to tho whole amount hemg duo in delauit of the 
payment of one ktal was not stated and an apph 
cation for execution ot ho whole decree having 
been made on tho 10th July 1914 against aU 
tho five defendants it was dismissed on tho 2(Hh 
Tebruary 1016 on tho ground that tho prayer 
for evccutioa was not m accordance with the 
terms of the decree and subsequently the pro 
sent application for execution of the decree for 
tho liAt from January l^ll to September 1016 
was made on the 10th November 1915 against 
defendant I»o 2 alone and it was dismissed by 
tho lower Court on tho ground that tho decree 
was barred by limitation Held that m order 
to properly understand what tho decree was tho 
Court was entitled to loot, at and consider the 
terras of the compromise and was not bound to 
take the decree by itself that the application for 
nxccutioQ dated tho lOtb July 1914 having been 


EXECUTION OP DECREE— eo«/(? 
rejected under 0 Xi.1 r 17 «uh r (7) as not being 
an application in accordance with law did not 
save limitation that tho whole decreo became 
duo on tho default of tho payment of one hst 
ond tho decree holder had no option to recover 
tho decretal amount in accordance with the htla 
and his present application for execution of the 
dcerco dated tho 10th Ivovcmbor 191D was barred 
hv limitation jAYAinmniv Iuiav t jAjnntni 
piK SiREAB (1D17) 21 C W N 835 

85 oblcctlon to espcution of decree 

~Dt$mi$sid for defaull-^Fte^h oljeclian tf lies 
before order of dumissal is i I aside— Ctiil Pro 
cedure Code (Ad I cf 1908) r 9 0 IX apphea 
bilili/ of~Jnherent potcer of Court to reiieie order 
of dismissal ^^^lere an obj »ctioa to tho eiMU 
non of a decreo IS dismissed for default tho order 
of dismissal is binding until it is sot aside and tho 
judgment debtor cannot ignore it and file a fresh 
objection R 9 0 .I\ do s not apply to such 
a caso but tlio Court has inherent power on a 
proper application being made to roviow the order 
and to enquire whether tho objector had or had 
not a reasonable case for not appearing on tho 
date appointed for tho bearing of his petit*^ 
Bharat Cjuncra Nath v 

36 Practice— 7 itof decree AoWers— 

Assets tnthe hands of Pegislrar—ittachment of fund 
snrt Aeeountani General— inUetpaiorp atta^mtid 

Frwnly—Ratealle distribnlion-^ntl Fr^^nre 
CodeiMl \ ofim) s 7J 0 XXI r « ^4“®* 
tionof rateable distribution uader a 73 of the 
Code of Civil Procedure of lOOS «>se8 »moBpt cm 

ditorswheretho application for execution has boon 

made before tho ro oipt of assets 0 r « 
does not allow of an ®ntlelp^to ^7 attachaeirt of 
money expected to roach the bands ..?_.ii- 
office? ami is r^ncted only to 
m his hands Where a fund m Court ^ 
attached by several creditors of the 
debtor none of the attaching 
to preferential treatment by reason of the pr ority 
of bis attachment as the otlaohmcuU create no 
cbMBO or lieu upon the fund so long m 
IS in the custody oi the Cou.t is bound to pp y 
tho rules of justice equity and good consc enco 
in the detormmation of tho relative r^e^Js of 
creditors who wish to proceed agaita the fund 
in etdodta ltg>s for tho satisfaction ^heir duos 
In such circumstances the fund a h 

moot in full the claims of the f 
bo ratcahly di tributed amongst them Tdaeub 

„„Moia.AI.. 1072 


rrifit, lo it .» lit ttptr 

» 5~ The Jeerc. fa » 
far redemol.oo of . '“'''“‘“f. wSlo 

vided that certain mesne profits werc p 
to tho mortgagor ‘ho inort property 

more than satisfied by t p oacertomed 

Tho amount of mesne profit* ^ a 

m th. ,«c«l.on »< report of .och 

regorda execution to wn against 

mesoo profits t'®® had in fact been 

the mortgagor until the p ^ ^^ ^ 

wcrtamed 3SS foiiowod Narsinou 

sSt Dhoi E 40 AD 211 
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EXECUTION OF DECREE-^or-ff 

C8 Hortgafrebond — Zloneyiccne — 

Cift/rfOffrfMr* Ccxfe (J<M r/ J”0S) O XXXJl 
TT li IS — Dctlaration cf ttnoier jropertiM — SucA 
frcp^rlifjfarmcl te sold in f^tcw/ion — tfarn holders 
Ttmtdj ^^)ere a decree is a decree against tho 
judgment debtor personally with a declaration 
in the decree that the decree holders aro entitled 
to a lien oTcr the properties— a mortgage decree 
liiTing been cipre ly relu ed by the decreeing 
Court — the decree is merely a money decree with 
a declaration of lien over the properties Pr 14 
and lo of O WXT \ rtand m the way of pro 
periics being sold m execution of such a decree 
The decree holder a only course is to institute a 
suit for sale m enforcement of the mortgage 
2funyiil rershoA Dxht \ Grija Kant Laitrt 
1 L K S Cole 51 distinguished Gobcida 
O nANDBA Pat, t Kailas CiiA>nnA Pal (1917) 
I L R 45 Cate 530 

39 — Transfer — Cml i roc«f«« Code 

(4rt J/r 0/ 2SS9) „ 031 .iS—Applicatton for 
(ranrmissioR of deera vkstker ap^ieation for 
txeeuUon — Order under s 2 Si toilhout notice 
tchtiher jitAou junedietion An order for execn 
tion made under s 2^8 of the Cinl Procedure 
Code of 1832 (0 XXI r 22 of the Civd Procedure 
(jode 0 ! 1903 without notice is without jurisdiction 
and IS a nullity Kotico giTon to the represen 
tatiTe of the judgment debtor of the appucatioo 
for transmuion of the Eecreo cannot be treated 
as notico gi7en upon a previous application for 
execution within the tacaomz of e 248 of the 
Code of 18S2 K obtaiDcd a decree on 19th June 
1890 against D ir the High Court On 18lh 
Slay 1907 an apphcatioo was made the eon of 
K {K dying in the meantime) for transmission 
of the decree to the District Court of ilurshidabad 
for the purpose of having the derree executed 
On 23rd August 1907 order for transmission was 
made by the High Court in the presence of the 
judgment debtor The decree was not trans 
mitted On 4th September 1907 an appbcation 
was made by the son of K for the attachment 
and sale of certain pemises in Cslcntts without 
notice to the representatives of D {D having 
d ed in the meantime) On 17th September 
1907 an attachment was made ol the property 
in Calcutta and 00 29th July 1009 an order for 
sale was made Both the orders were made 
without notice On the 29th August 1910 tho 
respondent who is the assignee of the decree 
made an application for Icavo that ho might be 
allowed to proce d with the sale of the attached 
property in terms o tba order of the 29th August 
1903 Held that inasmuch ns tho application for 
attachment dated 4th S ptember I9C^ was made 
without notice the attachment of tho 17th Septem 
ber 1907 and tho ord r for sale of the 29lh of July 
1903 wore male without juri diction and conso 
quently no legal procoedms^s can bo taken on tho 
basis thereof Held further that the order for 
anamission dated 23rd \ugU3t 1007 was not an 
order passed on a previous application for execn 
tion Habaiuj Bauadto SrsoR t Indab Ciiawd 
Botbra (1917). 22 C W N 390 

40 Composlto decree— ConAi4/»»y 

teparair drertti — ExeeuI on of one of such decrees 
1 / rates the olhersfrom bar of limilalion — Limittdton 
Act {Z\ of 190S) Art IS txpl 1 Th» d fwi 
dants h Id three separate tenancies under the 
plaintiffs who instituted one suit against bun 
for arrears of rent in re poet of the three tenancies 


EXECUTION OF DECREE— confd 
At the Instance of tho plamtiffs a decree was mado 
specifying tho sum due in respect of each of the 
tenancies with an order for the realisation of the 
sums m arrear from the respective temncics 
Within three years the plaintiffs applied for 
execution of the decree only m respect of the sum 
decreed with regard to the third tenancy There 
after more than three years from the date of the 
decree they applied for execution in respect of 
tho entire amount of the three tenancies Held 
that (he position was precisely the same as if the 
plaintiffs had brought three distinct suits for rent 
against the defendants one in respect of each 
tenaney and by taking out execution in respect 
of one decree they were not protected from the 
bar of limitation in respect of the other decrees 
and the second application for execution was 
barred by limitation with regard to the sums 
claimed for the first and second tenancies hut m 
respect of tho sum dne from the third tenancy 
the application was in time as made within three 
years from the date of the first appication That 
there might be nominally one decree passed in a 
a suit which is essentially of a composite character 
and contains a number of separate decrees in 
respect of which the law of limitation will be 
separately enforced This principle which under 
lies the decision of the Full Bench in F*« v Kaj 
Aarat^ C^alra^rty IS W K 30 mot with legis- 
latire approval end is embodied in explanation 
(1) to Art 182 of the Limitation Act 1909 which 
IS in terms identical with explanation (1) to Art 
179 of the Act of 1877 DsmiiniBA Xatr Saesar 
t> Njschintapub Coutast (1916) 

22 0 W N 192 

41 ■ Provident fund Junnficlion 

— StnaO Cause Court — Civil Proeeiurs Code (Act T 
of ISOS) t US By the provaiona in the Pro 
vident Fund Act (IX of 1807) money in such 
fund is protected from attachment by creditoi* 
even after the death of the auhsenber Any 
error in law which amounta to a usurpation of 
authority in the act done by the Court comes 
within the scope of a 115 of the Code of Civil 
Procedure (Act V of 1903) Feercfiand \ B B 
& C I Ry Co I L R 29 Bom 259 Seth Manna 
Lai y Omnsjord I L R 35 Calc 631 Bad-amt 
Kuerry Dinu Rat I L R 8 All 111 Dhon Stngh 

V Bownl Stngh I L P 8 All 519 Seia But 

V SAib Chundtr I L R 13 Cofc 225 Sheoraj 

ifarian v Copal Suran I L R IS CoU. 290 
Shew Proiad v Pam Chunder I L R il Cole 
333 Balahrishna v Pasudeta I L R 40 Mad 
793 referred to HnnLET i JorvABAiv JIab 
WABi (1918) I L P 46 CJc 852 

43 Bengal Tenancy— Act {VIII of 

I8S5) s 66 *116 s ( ^)— Date of the decree, 
meaning of — ITAefA^r d ere of the Appetlal Court 
or the Court of first instwee. S CO provides for 
ejectment of a tenant not being a permanent 
tenure holder (and certam other da es of tenants) 
for arrears of rent and aub % (2) of the s clion 
provides that in a suit for ejectment for an arrear 
of rent a decree passed m ^a^our of the plaintiff 
shall specify tho amount of the arrear ani of the 
intcre t (if any) due thereon and the decree shall 
not be executed if that amount and the costs 
of tho suit are paid into Court within la days 
from tho dale of the deert or when the Court 
a closed on the 15th day on the day wh n the 
Court reopens. So long as an appeal u Xaot 
disposed of the decree in sub s ( ’) of 








( 17*1 ) 
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I3ECTTTION OF DECREE— fo 

rafiau f/ — Non’fi ee namtcJ in 0 >1 — ippli a 
t onf-r tn/orofTrcrJ of Oond — ( uil / rcecjure Cod 
) * ShnnioiC—Ciul Prch dtirc Co^e{190S) 
t- i Hi TIjc ' 1 lou- o( tlio tninidnr of 
Mftliewa brought ft » I't m a sul ordinAto Jud^ee 
Court on the Ctb of Vu^u t 1J02 oHimcd » 
d rce for pos e 3ion of u an I on her applvin^ for 
escc ilion of the d rci the Subortlinnio Jnl<^ 
irtde on the 21st of \u nst 100- »n order 
tind r t 54o of the Covle of ( i\U 1 rocedur (188 ) 
giTia5 her po . on on her proridinq seenrity 
to res ore the mesa pronU to the estent of oao 
lakh of mp'os m caao his decre boiiM I e rere »etl 
by the fourl of the Judiciil CoTjinissionet to 
whi h the uefendan had appeal d Tito eeciintv 
iR-iis m the fo in of a hypothecation bond eaetut d 
bv the predcac ora in title of tho prea nt appol 
lanta, secured on ccrtam villages of their estate 
The bond recitcil the order and stated tt wfta 
piTcn so tha rnv ord-'r that mi^ht be passed 
by the App Hate Court be made bindint; on tho 
etirclies for tho above sum "No oblifieo was 
nan: d tn tht. Load Thn defendant faded 
in In app al to th Judicial Commwstoner but 
onh'sfatl rsd ath an appeal to tho I nvj Council 
bj his son the p e ent respondent was so ce sful 
the d'^rc of tho Judicial Commmioncr raa 
revc*s«d. and tho respondent was dccUr d entitled 
to tho talut^a of '!ih wa and the widows suit 
wxa dis-aissed except as to sone of the Tillages 
to which tho WM found entitl'd The Subor 
dinate Jud^o was directed to ascertain tho amount 
of m^sno I oiifs duo to th respondent On on 
apjl cation unJer si 47 and 144 of tho Cods of 
CiTii Procedure of l''03 to which tho appellants 
were mad partus Fltld that on tho true cons 
tnictioa of the Iiypo hccation bond it was an 
instrument of charge and not a bond imposing 
any personal liability on tho appcllanta litM 
al 0 that tho appellants became sureties for the 
res itulion of tho mesne profits according to the 
ultimate decision of the Courts and their liability 
did not ceavO on the 2Gtb of March 10(^ when 
the Court of tho Judicial Commv sioner dismissed 
the appeal from tho Subordinate JudoO /Wd, 
further that the Court had jurisdiction over tho 
eurcties In the present proceedings and to mafeo 
an order as to their liability JlAJ Paammaii 
Bison i Jai Iidba Bahaduk Brson 

I 1 R 42 All 158 

52 Fadnie of custodian — Appennied 

b j court to rtitore property to judgment del/tor 
tcArn so oraered — Ftmedj of judjmcnf Jeftfor 
TVhere a person placed in char o of property of 
ft Judgment debtor by order of tho court falls to 
teHoro the same to tho judgment debtor when 
directed to do so the ludgment d btors remedy 
IS not to invoke by application executive or disci 
plinary action on the part of tho court but to 
sue tho receiver for tho restoration of the pro 
•oerty Or damages Kaixu Ivha’t i Abdiillaii 
koAV I L R. 43 AD SM 

53 limitation — Appfirofio’* for 

ersculiori in eont nuifion of prcuious appl eahon 
— -iKfsrtcal froperij tonetrncl A decree was 
pass d on the 28th June 190o and an applies 
tion for execution mado in August ItKW waa 
dismissed m rebruary 190< A svcond applies 
tion was mado m July 1909 and the judgment 
d htor a p opcrly waa sold on December 4th, 
1909 Tlie Bftlo was sot aside on February 12th 
IJIO On Dccemb t JOth 191'* a third applies 


ESECUTlO'i O'’ DECREE~co Hd 
tion was made asking the court to sell tho identi 
ca! property sold on December 4th 1909 Held 
that und r the circumstances tho third applica 
tion for cxe ution should bo regarded as having 
been mado in continuation of the second applica 
tion Alus AMVr KA'JIZ ZoITHa t EOO'JDI Simr 

2 Pat L J 115 

52 Jnmdictioa — Cuil 

Proeelare Cod ( let I of lOOS) > 150 — Decree 

by Salordinate Judge for nearly R$ 2 000 — Apphea 
lion for ertcuUon of decree before Hiinetf invcated 
citA poircr up to I s '*000 — Maintainaiiihty In 
ft mortgago suit for over Rs 1 000 after a preh 
minarv d creo was obtained m tho Court of the 
2ad tliinsif who was empowered to try suits up 
to Ps 2 OOO tho 'Munsif was transferred and the 
final deeroo in tho case wna passed by tho Subor 
dinate Judj,e Application fo tho execution of 
the deeroo was then mado before a successor of 
tho Munsif similarly empowered — Held that 
under tho provisions of s luO of tho Civil Procedure 
Code tho Munsif had jurisdiction to entertain 
the application AMiNmorr Mullick i Atab 
UAM DASi(ia 0) I L R 47 Calc 1100 

55 — Prachc9 — Riltalle 

diitributon—’jlonfy paid to Sh nff tn txtenUon 
of ti dec c«— Zfij’i Court (Original Sid ) Sides 
Chap M // r SJ — Ciiil Procedure Code (Act 
V tf ISOS) T3 0 XXI r 65 On sn applica- 
tion by ft judgment creditor for execution of s 
decree money was paid by tho Judgment debtor 
to tho Sheriff who paid it into Court Two 
other creditors who had previously applied for 
execution Lad part of their claim and tho costs 
of execution respectively unpaid and askod for 
rateable Oistrioution of the assets — IhU that 
tho money so lung in Court waa assets available 
for rateable distribution Held farther that 
the right to rateable distribution la limited to 
the amount due under the decree and docs cot 
apply to costs of a previous application for exceu 
tion Forohji Cooierj* T kdaSaghunath 1 L S 
66 Bom 156 dissented from Zfarai Saha t 
F ai fur Sakaman I L R 40 Cole 619 referred 
to Noon SUwownD Dawood v BiusiraiiI 
T^ur^roAss (1919) I L R 47 Calc 515 

55 Warrant o! arrests— Oufnd the 

Umlortal limits of court s jurtsd clton Tbefaet 
that the judgment debtor doesaot reside withm the 
temtoriid jurisdiction of the < ourt is not a sufficient 
reason for lefusiog to issue a warrant for his 
arrest although such a warrant can bo -xeeuted 
only within the courts terwtorial jnruaiefioa, 
hut a time must he fixed for its return knisnyA 
pRASATi t Biz>\a Xavda 3 Pat L j 95 

57 Limitation — rmmf o former 

appleation for tz eution — Code of Cirxl froeedure 
(Act J cf lOOS) ft 4S — iimilatioa Act (ZY 0/ 190S) 
Sek I article ISl S 43 of the Code cf Civil 
ftoccdure 1903 has no appfication to the case 
of a revival of an antecinlent application for 
execution which has been in sospense by reason 
eomo bar or which has been staved ponding tho 
determination of subsequent litigation. The period 
of limitation in such a case ts that provided by 
Art 181 of the Limitation Act 1903 namelv 
three years from the date of the removal of tho 
bar bAKivA Bibi t Gabesh Pbasao Bbaqat 

3 Pat L. J 103 

53 Secuntyol cost peadings ap- 
peal — subsejie J I for sre-ii-wt o/on^rvjf 
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EX-TEREITOEIAL JURISDICTION OP 
BRITISH COURT— conr<l 
InduiD soldiers enjoy His Jlajestrs protection in 
Shameen Canton and the Court exercises juns 
diction over them and that consular protection 
extends to trying persons and protec*ing them if 
they arc improperly arrested 2/<M that b 4 (7) 
of tho Foreign Juri diction Act 1890 did not 
make this evidence inadmissible to prove that 
by n age, euUeranco or other lawful means 
His llaje«ty has jun diction at Canton That 
the accused being donng bis service in tbe Indian 
Armv subject to joilitarv law was entitled to 
His Majetys protection and was a British 
protected person within Art HI When the 
Crown lawfuUy enlists in its forces aliens along 
with British subjects and requires o! them tho 
same service loyalty and allegiance as on tho 
duties of British enbsted subject it extends to 
them the same protection m a foreign conntiy 
where all are serving together in the armed forces 
of His Majesty Protection enjoved bv virtno 
of the Foreign Jurisdiction Act 1890 or other 
wise as mentioned m Art III includes that 
derived from other btatutes Imperial or Indian 
B^bcahle to the person m question Quote 
^^liether the Court could tale judicial notice 
of tho political change m China in considering 
the que tion of jurisdiction Quart '(tbetber 
It may not be reasonably inferred from tbe practice 
(which IS a matter of public knowledge) of enli tmg 
native AJ|hana in the Indian Army nhercbv they 
are de faelo brought under the authority of His 
Majesty that the Ameer does m fact coo-ent to 
such enlistment with its consequences so as to 
bring uch enlisted Afghans within the terms of 
el (jf) Art ^ le foreigners nith re«pect to 
whom any State Emg Chief or Government 
nhose subjects they are con cuts to the exerci e 
of power or authority by Bis Majesty The 
officer commanding the detachment who spoke 
to the accu ed shortly after the ocruirence 
deposed to having a bed the accu ed viby be bad 
done such a senselc s act — not thereby meaning 
to convey a threat or inducement — and to the 
accused having replied that he was being abu ed 
by the deceased three or four days and that without 
a doubt ho had killed him The Judicial Con* 
mittee found that the words of the officer though 
formally a que tion, were rcailv an exclamation 
of dismay iJild that the prosecution having 
by tbe evidence of th-s officer proved to the satis 
faction of the trial Judge that the statsment 
of the accused was voluntary id the cn c that 
it had not been obtained from him either by fear 
of prejudice or hope of advantage exercised or 
held out bv a person in authontv its adffii ~Jon 
m evidence was not m breach of the long cstabh b 
od rule of Engli h criminal law which makes 
statements obtained from the accused by preseuro 
of authority and fear of consequences inadini sibic 
In evidence and which casts on the prosecution the 
onus of proving that the statement relied on was 
voluntary On the question whether the state 
ment should not have been excluded from evidence 
on the ground of its having been made tv a per on 
in custody m an wer to a question put bv a per'm 
having authority fiver him and hai ing cu tody of 
him throuch his suLordinatca lltM on a 
review of ir li h authoritic that tltc Fngli h 
law on the point was stdl unsettled seme Judcfa 
being of opmien that such a statement is admi Ue 
in cvid nee without cxeeplior wbiisf others treat 
its exclusion from cvidcree as a matter for tie 


EX TERRITORIAL JURISDICTIOK OF 
BRITISH COURT— cenfJ 
Jadgos discretion depindmg largely on his view 
of the impropriety of the questioners conduct 
and the general circumstances of the case That 
the trial Judge m admittmg this evidence decided 
in accordance with what at anj rate was a prob* 
able opinion of tho present law if it was not 
actually the better opmion, and his eo domg was 
not a Tjolatien of the principles of natural 
justice calling for His Maje«tv8 interference 
Tbat even if the evidence was admissible m the 
exercise of tho trial Judge s discretion, that oiscre-^ 
tion in th^ prc«cnt case was not shown to have 
been exercised improperlv With reference to 
Act XXXV {^) of the Chma and Corea Order 
in Council which provides that subject to tho 
provisions of that Order criminal jun-diction 
under the Order shall, as far as cifcumstaneea 
admit be exerci- ed on tho principle of end m 
confonnitv with En-’Ii-h law for tho time being 
Held that in the absence of anv provnJon in the 
Order on the point modifying or erchidmg the 
principles and practice of English law the question 
of the admiSwibility of the statement of the accused 
might 3 U<dly be treated as if English crimmai 
law and practice applied to the criminal jnnsdie 
tion of the Supreme Court at Hong Kong subjwt 
however to the following re«ervations — <i> 
That Bueb law and practice are not to bo wn 
eidered as m all respects and psTtieulsm biadiw 
on that Court (ii) that regard mn t be had to tbe 
necessary distinction that murt be drawn between 
the criminal procedure of a European county 
who e jurispnidcnce baa a defined h-teiT ®*tena 
inr over many centuries and that applicable to 
a Briti h pc_scssioD in the Far East wbe» » 
mixed and fluctuating population is eubject to 
tbe admini»lratJcn of law by EnrcMan 
wbo»6 duty It is to have regard alike to tae 
principle of Bnti h justice and to the nccysitice 
of focal order (iii) that the words so fit as 
circumstances admit may well (a) refer to absence 
of facilities fit Hong Kong for formal proof of 
Statutes ra ”1 adminutrativo orders made 

ir various Paris of His Majeriv s domiwore,- 
and (ft) be intended to cover some nccc-y^ 
departures from the formalities only as di 
tuiruished from the essentials o* Engb 
wben as m the preent ciue a force detailed 
for the protection of European residents beyord 
Hj 8 JlaiMtj 6 dominons m the midst of a popuJi 
tion often turbulent and at tbe particular time 
disturbed was it eU disturbed bv such a crime a* 
the murder of a Subadar bv a native P«”tB 'n 
the ranks That m view of the position which the 
rnvT Council held m regard to criminal proceed 
the Judicial Committee d d not m tms case 
d «do what the rule of Engluh law should be with 
regafd to the adrm sibilily m evidence of state 


question put bv a pereon ) 


luthonty 1 

rasVodv h‘e IS thaf rto'iild be left 
which exerci e» the 

Court of criminal Sireak 


Tie King 

sreij 

M such or irregulanlv as such will not *uffi« 
There must bo somclhing whi'-h m the particular 
esse deprives tho accused of the evlstance of 
fair (nsJ and tbe protection of the law or which 
in general tends to divert the duo and orderlv 
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EX-TEPJIITORIAL JURISDICTION OF 
BRITISH CODRT-<oncW 
Admiaistration ot lav into a new conns vlucli 
may bs dravn into an evil preceJent in fnlaro 
Ex parte 2Iacrea [755J] A C 3t6 E v Bertrand 
2S L J ^ S 75 followed Ptel v T/ie Queen 
20 A C at p erS Jn re D tlei 22 A C 459 
Tsferrod to Ths jimsdietion of tho Piry Coimcil 
m appeals In criminal matten involrea a general 
coosidention of the evidence and of the eircnme 
tances of tho case in order to place ths irregnlan 
ties complained of if substantiated, in thoir 
proper relation to the whole matter Iltld 
upon a review of tho endenee that the prepon 
derance of tmixocationed over tho questioned 
endenco (ths acens d s statement to the com 
mandmg ofGeer) was so great that it was impos 
eib'e at any rato highly improhihle that the 
jury was snbstantiallr influenced by that evidence 
Th refore the fact that tho Jud^e left the objec 
tionable evidence for the consideration of the 
jury without any warning to disregard it did not 
JOS tfy the coaelusion that there was aoy mis 
carriage of justice substantial grave or other 
wiso Where it is highly improbable 

that evidence improperly admitted can have had 
any lafluenee on tho verdict of the jury the Appel 
late CoTUt will bo justified in refusing to interfere 
J/alin y A 0 for Aew South l^alee (7531] 
A O 67 considered iDRinxu t Toe Kiko 
(lOU) 18 C W K 705 

EXTRADITION 

I . I - I - High Court juriedte 

fioa of— Extradition Proeadingt jurndietton of 
High Court tn—^od of Crimiiuil Procedure (Act 
r o/ 7535) t 201— /ndim Pxlral lion Act (ZP 
of 1003) e 3 tub 1 (3) (4) (6) (7) and (5) and 
$ 4 tub s (7) — Maicai Corput If the provi 
aions of tho Legislature base not been earned 
out tho High Court can interfere ootwithstanding 
that the warrant has b'v'n given in extradition 

P roceedings J?ii<fo’/ StaUmann v Emperor 

L B 3S Coir S4T distinguished S 3 sub s 
(C) of the Indian Extradition Act 1903 u not 
a substituto for and docs no interfere with 
proceeding’s taken under s 491 of the Code of 
CnminalProeedore 1003 tho provisions of which 
are as mneb binding as tlioso of the Extradition 
Act The Government of India mair issue its 
order to an J Kfagistrate and such Msgistrate 
may issue a tvarrant provided ho is one who has 
jnrisdiction to enquire into the crime of the nature 
of that for which extradition is sought There 
fore an enquiry into tho case of a fugitive cnmioal 
under arrest m Calcutta can be made by the 
Slagistrate of Alipore if duly authorised An 
order issued under s 3 subs (7) of the Indian 
Extradition Act 1903 by the Govemmeat of 
Dcngat upon a requisition made to the Govern 
ment of India is invalid, and cannot bo ratified 
by a subsequent order of the Govoniment of 
India Where however the latter order directs 
the Jlagistrato m pursuance of the former order 
and of the statutory provisions in that behalf 
to enquire into tho said case the Government 
gives valid eficct to its intention and tho Mama 
trato has jurisdiction to enquire Under s ^ S 
of the Code of Criminal Procedure 1893 tho 
District Ma istrate can transfer to his own file 
from that of tho Deputy Ma istrate an applma 
tion by tho fugitive criminal for return of his 
property The Magistrate making the enquiiy 


EXTRADITION— confd 

under s 3 of tho Indian Extradition Act 1903 
con initiate fresh proceedings notwithstanding 
proceedmgs taken under a previous order When 
tho Magiatrato sends up his report to tho Govern 
ment of India under s 3 sub s (6) of tho Indian 
Extradition Act 1903 he becomes functus ofjicio 
and renders himself incapable therefore of 
recording evidenco that may be subsequently 
produced Tho Legislature intended that the 
lugitive criminal should bo given an opportunity 
of dcfenco If such opportunity is not given 
It goes to the jurisdiction of the Magistrate The 
enquiry therefore is not according to law and 
the issue of tho warrant is itself invalid Per 
Mookesjee j —Ths burden lies ve^ heavily 
upon thoso who assert that a right of so much 
importance to tho criminal as Hohtas Corpus 
given bv the Common Law has been taken away 
bv implication S 491 of the Code of Criminal 
Procedure 1893 is applicablo to cases under 
the Indian Extradition Act Rudolf Slallmann 
T Emperor 1 L P 3S Calc 547 distinguished 
The jurisdiction of the High Court has not been 
taken away merely because the Govemmeat of 
India has already issued a warrant for surrender 
under s 3 sub s (5) of the Indian Extradition 
Act 1903 Depositions which have not been 
taken ID tho prcsenco of the aecBsed may be 
admitted by the Magistrate /n rt Counhaf/e 
E R S Q B 410 Where there is no evidoncs 
before the Mac’i trate tho Court will interfere 
R V Olaurer 10 Q B D ol3 approved of The 
Court will not consider questions regarding 
evidence unli-ss the objection is such that if 
effect were given to it there would be no evidence 
left upon which the order for extradition could 
bo supported Under s 4 sub s (7) tho Magis 
trate may issue a warrant when the person to be 
arrested is within hu jurisdiction 6 4 merely 
provides a preliminarv procedure Under it an 
arrest may be eSceted b fore the receipt of ths 
requisition m ntios d in 8 3 otherwise the 
enmto^ mi ht escape The two sections do not 
overlap Under s 3 sub s (7) of the Indian 
Extradition Act 1903 the only Government 
competent to issue the ord r for enquiry is the 
Govemmeat to whom the foreign state has made 
a requisition This function must be performed 
etnctlv and cannot be delegated Where tbe 
provisions of the Statute have not been followed 
the report of tbe Magistrate cannot afiord a 
foundation for the order of the Government 
of Ind a onder s 5 of the Iniian Extradition 
Act 1903 In the mutter of Pononp STALLiiaw 
(1911) I L P 89 Calc 164 

15 C W N 1053 

Eztradton Act (ZF 

tf 1903) *s 3 3 (7) 3 (4) 3 (5) 3 (10) 4 (I) 4 
( ) — Junshcl on of High Cojrt — Tran fer—Cr%mi 
nal Procedure Code (Act I of ISOS) s S‘’G— 
Habeas Corpn — Bil 4lthou'’h the warrant of 
arrest und r which tho accused was arros ed in 
extradition provccdimrs r ferred to tho offence 
of escaping from lawful custody inasmuch 
warrant was is-ued on a petition charging theft 
which IS an extraditable o'leneo —Held that the 
cxtraiitiou proceilmgs were taken m respect of 
an extraditable offenc In the circumstances 
of tho case the accused who had been in custody 
for a p nod eice dm„ two mooUybad not been 
committed to prison und r s 3 (42?*^jjE*tradi 
tioa Act and consequently s. 3 ^msppli. 
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EXTRADITION— coji/if 

table to entitle him to be di«!charged by- the High 
Coail Apart from considerationa as to the 
j-Qii 3 d\ction oI the High Court the appheation for 
transfei for a mit of Ha4e<w Corpus and for 
bail refused oa the merits Rudolf Slallmann t 
Emperor I L R 2S Calc Si7 referred to P<r 
^VooDaorrE J Semhh that ina much as ft 
has been hold that the High Court has rao general 
Bupermtendcnce over such ertraditioa proceed 
mgs it would hare do jurisdiction to grant bail 
A C Tors i EuTESon (ISIS) 

I L K 43 Calc 31 
Effect of illegal arrest on 


trial of accused — Cnmtnal Procedure Code (^cf 
F 0/1595) a 188 Where a man is m the eountiy 
and IS charo'ed before a Magistrate with an offence 
under the Penal Code it will not avail him to «ay 
that he was brought there lUegaUy frora a foreign 
country The pcitictplo upon which English cases 
to this effect are based underlies also a J8S of tho 
Ciimmal Procedure Code (Act V of ISOS) 
Euprnoii v Visay4s: DAMonin Savajucab (1910) 
I L B 35 Eom 225 

- JunsdtctioQ of High Conti 

to renso proceedings ol Magistrates under lb© 
Extradition Act— Hiffh Courts Act 1S61 (2f 
and 2S Vicf c 101) a Id^BrtradiUon Act 
(XVoflOOS) 3andd The High Court has no 
jurisdictiea under s 16 of the Cbartor Act to 
revise the proceedings of a Slagislrato acting 
under ss 3 and 4 of the Extradition Act Jn « 
3Iohunl I>e%a Dost I h R 88 Cak 550 (»<>*«) 
referred to Staluuiw t 

( 1911 ) I L R 88 Calc 547 

15 C W N 736 
— Proetedinga before the 
Manistratt witAouf junsdichon— Pour'* ©/ 

Own lo xnltf/tre uUh order f 

p^«n/«r— Ertfoddicn Act of 
« 10 15 S 16 of the Extradition Act ousts tho 
jurisdiction of tho High Court to 
propriety of a warrant usned under Chap 111 
i^«e however the order of the Jfagistrato M 
Bought to be justified under an authority 
to ’be derived from the law but without 

urisdwtion such order u rovisablo 1^ the Co^ 
at tho instance of the party whoso Iibert v is 
by It Eiapcror v Huscinalhj Atazalij 7 Pom 
L B 46S In lU matter of 4kad>jer Purj Pec 45 
followed A^orney General for 
KKolabing L R 5 P C 170 refold to The 
High Court set aside the order of the 
directing the delivery of a fogitno offrader to the 
Nepal authorities where he had issued tho wiffant,» 
at least in the caso of one accused on mere 
atioQ without any evidence where ho hid faded 
to toport tho issue of the warrant to the Political 
Aeent m Nepal bad made an inquiry »ntp t''® 
CMO without a warrant Lssued by the 1 oliticaJ 
Aeent and had ordered the surrender on a pro- 
cedure not knoini to tho Extradinon ^ct Gin^ 
SAmro EupEror (1D13) 1 L P 41 Calc 400 
- — J?«quwt((on by idmt 

nutralor of French Chandernayari for aurrenier 
of a Bt tub Indian suSjeet for theft eommiUed 
thre- Forogn Stale mcamng of-f ^ ” " 
Chandemayore Mt a F^^gu f 
flow Treat j icilh Prance of J4th August JS o Irr 
IG — Ezlrad Uon Treaty tc Ih same of 7th Jlan/t 
ISIS Art 0 — Proefdureonreijmaitionfor turrendtr 
^Eziradilon Act (JTI of 1003) s 2(c) Chapter 


EXTRADITION— confd 

IJ as r S 8A 9 and 18 _ By Art 16 of the 
Extradition Treaty with France of 1876 the 
East Indian Possessions of tho two counlrica 
aro excluded therefrom and are not a > orei^ 

State within 8 2 (c) and Chap II of the In^ 

Extradition Act (XV of 190d) and the prov^ 
of the chapter aro not therefore app^cab^ to 
toch Possessions Ss 7 8 and bA ol the d'> 

nS apply to th® irench Possessions in India 

Art y^of the Extradition Treaty with France 
of Tth Match 1816 contemplates tho 
aunendor of a fugitive criminal and read with 

i'S .7.SSS ,r&air 

,Dd u Mowed by w »tamto 

BiBAJUI Au " Exrsioa (101« jj 

- foreign biate — 

(5Ja«d.-f lie 5 * "oifx /fan II and a It 

Mn Att[X\ of lOoo) t '■ f ss dehned 

Chanderoagoro IS a vUraition Act and the 
bys 2{0«J Jjjcieof must be followed 

rrovi ions of Chapter JI h«e« surreudertd 

tefore a aiie conclutimg por 

to the French arcaty with 


Exmoiuon I,, II, 

and therefore , “posscssionsolbrsnce 

as part thereof orovide for any 

in Art IT aft^said Pigojthe Indian 

procedure within the mcino ^ Emperor 1 

Extradition Act ^ A Judge evercis 

/ p 47Cok 37 H “lion of the 

ipg the Origmsl k. a decision of 

^urt in one matter »s not bound b> a ecc 
^ Appellate Bencb «i P ^^>3 

CharanGhoarv ,r (1620) 

'^'“•'ri." E 4S Calc S28 

EXTRADITION ACT {XV OF 1903) 

See ExTRiurrioA 


5ee DxTOAoniov 

I D R 47 Calc 37 
- s 2{c) Chap H otid a 18— 


S„rxvrAnmo>^^ R 48 Calc 3S& 
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EXTRADITION ACT (XV OF 1903)— 

ss 8.4 — 

Ste FxTRAcmox 

I L R 88 Calc 647 
I li. B 89 Calc 164 
I L B 40 Calc 31 
^<e Habeas Corpcs 

I L B 89 Calc 161 
I L r 4Q Calc 62 

— ss 7 15— 

Set LxTIUDITIQS ^rARRACT 

I L B 42 Calc 793 

ss 7 10 15— 

Set ExTRAnniov 

I L R 41 Calc 400 

ss 7 8 and 8A — ExIrodtUon Treat j 

xnlhOit Uyderalad’italt — CheatinQ notmentioned 
tn tht treaty lho\/gh rnenfioned tn Oe Act — Extra 
itticmfor eheatipy by Bntnh 6&temmen( — Warrant 
frem the Pol I eal A>;enl~Latl no* at/oned tn W« 
trarremi — 2Jaynlrate bar ro potrtr to grant 
tail— Cnmiral Procedure Code (Act \ of JiOS) 

$ 406 The oftencQ of clicnting >3 an (rtradilion 
oOence «o far as British India is con'-emed under 
tho Indian Extradition Act (XV of 1903) nolwUh 
stand ng Ua oiui^ion from Art 4 of tho Lxtradi 
tion Treat; between tho British Indian Gorem 
ovtnl and tho hjdetabad State Tho Mast» trato 
m Bnti h India to whom a warrant has been 
addre*8ed nnder a 7 of tho Indian Extradition 
Act 1^03 has no power to admit an arrested 
person to bail apart from the ptostsions of a 8 
nndSlofthi. Act llauLmnATt BnaoWAKDAs 
7n re (1918) I L R 43 Bom 810 

- ■ ■ - ss. 7 8 9 and 18— 

Sre IXTBiDITIOV 

I L R 47 Calc 13 

— '■ ss 7 and 16 — 

Ste ^EVls!o^ 

I L R 42 Calc 763 

EXTRADITION ACT (XXI OF 1879) 

S l^~-Extrad,l,on Act (\TI of IS70) 

t 14 tniuirtj under — 11 jh Courts pourr to tran Jtr 
enquny to another JHaQiatrate or to control lit pro 
eedure therein The Hi^h Court bad no power to 
order the transfer of an enquiry under s 14 of the 
Extradition Act Wl of Ibid from tho Conrt of 
tho lla^iiitiato apcciallv authorised to hold tho 
enquiry beoauso the competency of the Ma„i8tmto 
to hold tho enquiry defended on the authorization 
of tho Executive GoMJnunent Hie law also did 
not empower the Hioh Court to request the Govem 
ment to appoint another hlagistrato to enable 
it to transfer the enquiry to that Magistrate if 
appointed The High Court refused to direct 
by wbat proccduio tho Slagistrato should be 
guided in the further conduct of tho enquiry 
as It did not possess any power to <ontrM or 
int rfero in tho conduct of an enquiry held under 
a 14 of the Act JIouttxt De%a Dass in re 
(ISOS) 16 C W N 738 

extradition ACT (33 AND 34 YICT C 52) 

— — how far applicable to India — 

See Croiival I*RocErtfiiE Cose 189S 
e 491 16 CiW K 1053 


EXTRADITION TREATY 
■ ' — with the Hyderabad State — 

See EsTRADtnov Act (XV or 1903) 
83 7 8 ahd 8A 

I L R 43 Bom 310 

EXTRADITION WARRANT 

by Resident m Nepal— 

See Revision I L R 43 Calc 791 

EXTRAORDINARY ORIGINAL CIVIL JURIS 
DICTION 

See Ibactice t L R 37 Calc 8a3 

EXTRINSIC EVIDENCE 

admissibility of — 

S<« IlD.Dn Law — Adoptiov 

I L R 38 Mad 1105 

EX TRUSTEE 

suit by an lor reimbursement — 

Scel'BiTTA'no^ Act(\\ o? 1877) St,n II 
Ait 1 0 I L R 38 Mad. 2G0 

EVE WITNESSES 

See Plblic Pposecctor 

I L R 42 Calc 422 


FABRICATING FALSE DOCUMENT 

KaUda eoniatnxng a 

faUe rrcifaf of mirrinjfe — Inttrt <o ii-< tame in a 
ju/Kialp(«£r« 2 in 9 «— i raudvfciiffy (Orcevfii y a dteu 
mert — Froui/Hfritffi/ mcoTiir^ o/— Dtyruoficn 
of fToperlij—PcerpUon and injury to dt^rreiif 
perions—l enal Cm (Aef \i 1 cj l^CO) «« 195 
and 4'’3 When an accused poron had unsuccess 
fuBv soUs,ht to obtain a uoman is luarns^nand 
thcroaller made and registered a /tbofa in Ler 
favour laJsccy reciting that he had married Ler 
and purporting to convey to her a plot of land in 
lieu of her do ver — Held that ho acted m fur 
tbcrauce of I is desac to secure her person tl at 
is tlis could under tho cirrum tanccs be dene 
only by judiciil pro eedin" lis mtenlion aaa to 
uso the doc imcnt with its f..lsc statements m a 
judicial proceeding andthcrcly to mislead the 
Court and that he was th rtfon guilty of an 
oflcn e under s 193 of tho J enal Code Held 
«l o that be hnd a further intention to ca i c 
injury to he and ler Lusbind and to supiort 
bis own (also cliisi to that status and that Lo 
waa guilty also under s 4*13 of the sairc Code 
Ibo word friudulently in s 4"3 does rot 
connote depriialicn of properts ft is not 
s ential und r the r cticri thst the pcrrcti 
deceived or to bn deceived should he the fame 
as the jerson injuied or intended to H 
injured Leoai. PrUE tJlItA^^Es r ^^l Lai. 
Mamai. {19_l) L L. R- 43 Calc. 911 

- ■ XaSaf of containing 

faht rctiloU ond piirportisy Jo b octtjfid by fJi* 
lindlorde — Ad'niMibif fy in riidsnce of talvla! — 
Aobvf at irAefAer a document purporting t? tran ftr 
or subject to any charge property or »rJ re f tlcte » 
—Penal Code (4el ALI of Urg) jno 
423— Ewdenee 4c< (/ of 1S7 ) s 13 Although 
• kabuliat when accepted, operates as a ]eu« 
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cable to entitle him to bo discharged by the High 
Court Apart from considerations ds to ^o 
juti diction of the High Court the application for 
transfer, for a writ of Uabeaa Corpus and for 
bail refused on the merits RuddJ SiaJlmmn v 
Emperor I L It 38 Calc 547, referred to Per 
WOODEOITE J Semlh that inasmuch aa it 
baa been hold that the High Court has no general 
superintendence over such cztradition proceed 
mgs it would hoTO no jurisdiction to grant bail 
A C Tops t Esiperoe (1918) 

I L R 48 Calc 31 

ESect ol illegal aiicst on 

tnal ol accused — Crminoi Proecdurt Code (dr 
\ of I89S) s 188 Whero a man is m tho conntr 
and IS charged before a Slagistrato with an offen 
under the 1 enal Code it will not arail him to f 
that ho was brought there illegally from a fore 
country Tho principle upon which English c 
to this effect are based underlies also s 18S of 
Criminal Procedure Code (Act V of 1 
EmPPROB t \IBAYAK DaMODAT SaTAP^R ( 

I L R 35 Borr 


Jnrisdiction of High 

to revise proceedings o! Magistrates unr 
Extradition Act — High Courts Act J( 
and /s ViCt c lOi) s Hf—Lxtradt 
(XVofm3) <t 3and4 ThoHighCou 
jurisdiction under s 15 of tho Cliartc 
revise the proceedings of a fifagibtr 
under 6S 3 and 4 of the Estradition 
Zloh^int Dna Dam I L It 28 Celc 
referred to Stailuakv Ritsolf ' 

(1911) I L S C 

15 C 

^ ^ I— Proceed 

Zlagislrate imiheui gurtsdtetion^T 
Court le x-nierltre tinlh order dtre 
fugitive offender — Extradition Act 
es 10 IS S 16 of the Evtraditt 
jurisdiction of the High Coiwt t 
propriety of a warrant issue i 
Where however the order ol 
sought to be justified under an 
to be derived from tho law 1 
unsdiction such order is r 
at the instance of the part^ i 
by it Emperor v Hu 
L P 463 In the mall r of 
followed Atlornc’iCn 
Kwol a Sing LUST 
High Court set aside t 
directing the delurrj <■ 

Nepal authoriti s wl 
at least in the ca 
ation without n 

to report the i I ' 

Agent in i iu r\ info tho 

case witho I ] ) ti I olitical 

Agent an 1 ' I ' r I il u rin Icr on » j ro- 
cedure i i tl J \tra lilion Act GuiJJ 

Saul ' I I L R 41 Calc 400 


EJ" 

// 

L 

1 


3 


E7 


_ I — requisition by Admi 

J f ' r nfj» thand rnagote for svrttridtT 

cf u I t ’ Jill an eubj et for tlirfl committed 
a Tc — luff M ''late meaning of~FTcneh 
CJaid rung rc not a Foreign Stale —Effradi 
lion Treat J uith Eraiee of J4lh August 18^S Art 
IC—Ertrad tion Trtalj tri/A same of 7th March 
ISIS Art 9 — I roeCdure on requisition for surrender 
—Exfradil on Act {\t of J903) s 2 (c) Chapter 
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ON ACT 
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ASEA8 r 
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EXTRADITION ACT {XV OP 10O3)-<■oH^7 

' ss 3,4 — 

S(t ErriiADmoy 

I L. R 88 Calc 647 
I L R 39 Calc 164 
I L R 46 Calc 31 
Ste ILkBE-»s Cowes 

I L R 39 Calc 164 
I L. R 46 Calc 52 

ss 7 15— 

^re ExTIUD^■IO^ Wabhakt 

I L R 42 Calc 793 

ss 7 10 15— 

Ste ExTa*Dmo> 

1 L R 41 Calc 400 

ss 7 8 and 8 A — ExIradiUon Tnatj 

icxththi IlyderabadStett — Chrahng notmenhoned 
in ('fat j Ihovyh menliontd in thi A(t — Ezira 

dilton for thtalmg by Er\tiih Cotemment — irurram 
from Ihe Fd heat Agent — Rail not oUotetd in lAe 
icarrant — RritijA ilogittrale Aa» > o potrer to grout 
tail— Cntniral Proeedare Cod (Act 1 of 2lt9S) 
e 40S Tho oOcnee ol cheating la an extradition 
oflcncc eo far as British India IS concerned under 
tho Indian Extradition Act (W of 1903) notwilh 
standing its ouusion from Art 4 of the Estradi 
tion Tre\ty hetween the British Indian Gorem 
znent and tbo ITyderabad State The Magistrato 
m British India to vhom a narrant has been 
addressed under s 7 of tbo Indian Extradition 
Act 1*’03 has no potrer to admit an arrested 
person to bad apart front the provisions of e 8 
and 84 of the Vet Mcbliduap Biuowa'tpas 
in re (1018) I 1, R 43 Bod 310 

■ ' — ss 7 8 9 aad 18 — 

7 e LXTBADITIOX 

I I R 47 Cate 13 
— I —I — ss 7 and 15 — 

See pE^^sto^ 

I L R 42 Ctlc 793 

EXTRADmo I Art (XXI OF 1879) 

s 14— liiroiiiio 1 rfwr / 9) 

t 14 tng\i\Tij under — Uijh Court t •pouer to Irat^^ 
engyvuy vj. atrate o to eoni oi lie pro 

Court had no power U 
p. i! •r^^rurr under g 14 of the 

^ 'I'-'- 

‘<V/ *°ft OP 


EXTRADITION TREATY 
■■ with the Hyderabad Slate — 

See Extraditiov Act (XV or 1903} 


EXTRADITION WARRANT 

by Resident in Nepal — 

Set Ueyisiok I L R 42 Calc 793 

EXTRAORDINARY ORIGINAL CIVIL JURIS 
DICTION 

Stt Ibactice I L R 37 Calc 853 

EXTRINSIC EVIDENCE 

admissibility oi— 

See Hii.d 0 Law— Adoption 

I L R 38 Mad 1105 

EX TRUSTEE 

salt by an for reimbursem nt— 

iSee Limitation Act (X\ op 1877) Sen II 
Apt l^O I L R 38 Mad 260 

EYE VVITNESSES 

See PoDuo Pbosecdtok 

I L R 42 Calc 422 


FABRICATING FALSE DOCUbICNI 

halnltt confaiRinp a 

/<iUt rectlal of mtrrxnjt~-Jvttrl to tut eamt in a 
jtAittolprccetdinga—rravdvkiiHy artevlir y a detv 
merl— Fraxululendy mtanxrg o/— Depritrlicn 
o/ propcrly—Ereeptton and injury to different 
persont-~Penol Code (/let Vi I o/ 18G0) «i J$o 
and 423 VV hen an accused penon had unsuccess 
fully sought t» obtum a noman m mams^a end 
tberoaiter made and registtred a /otofa in her 
favour falsecy reciting that he had mamed her 
and purporting to convey to her a plot of land in 
lieu of her do<ver — held that ho acted in fur 
tberanco of I is desiio to bccuto her person tliot 
ta this could under tho cirrumstnnccs be done 
only by judicial proccedmes his intention was to 
use the doc unent with its false atatem nts in a 
judicial proce ding and thereby to mislead the 
■»^Court and that le was therefore guilty of an 
^ iffen e under a 193 of the 1 enal Code JJtlJ 
^ mut intention to ca isc 

! • ^“7*0 ho and her husband and to supjort 
1^1 im to that rtatus and that he 
,, , , , under b 4’3 of the same Code 

>n ■ 4 3 doe, not 

etion-PrejudiCe-Cr ** 

VofmS) » 19^ OOD to S03 F'””' 

tion impugnin'’ tho police report anj'V^®, 
that tbo aecnsed be placed on trial u a com 
plaint under the Criminal Procedure Code 
When su h a poMtioa is pre« atod to a SnVdivi 
sional Ms rtrate ho shoild, therefor’ cither 
examine the coaplainan hims If record reaioaf 
for distrus in" its trnth. bo'd an mjniry per 
eonallv and then pass a fo raal o"d r of dismissal 
or he shoati ma^o it over to anoth Ifa istra^ 
for disposal The latter mav th a, a( er inquiry 
mabc a proper ord r dianissing th eompUiat 
and pass an ord r under s 4 o of th» CoJa The 


( 1775 ) 


DIGEST OP CASES 


( 1776 ) 


FABRICATING FALSE DOCUMENT— con/rf 
lor some purpose? ifc is not a document irliicli 
purports to transfer or subject to any cbargo any 
property or any interest therein w/thin the mean 
ing of s 423 of tho Penal Code ^armnni Doan 
r Mathura Mohan Dev I L li 30 Gale 1016 
referred to Qnccre Whether es 192 193 of the 
Code apply only where the fabricated evidence 
w legally admissible m the proceedings mentioned 
therein Einpreis v Gauri Shanlar ILF 
6 All 12 Emperor v Chandra Kvmar Mtinr 
t C L J 16 and Barada Kanla Sartor v Em 
perm 16 Cr L J 620 referred to Where 
kabuliat containing false recitals as to the true 
CO owners of certain disputed land and as to the 
osscssion of the e'recutants purported to have 
een accepted by all the alleged owners including 
tho complainant and his brothers — Held that the 
statements m the document would bo admissible 
m evidence agamst the latter and that the kabu 
list might also bo admissible under s 13 of the 
PTidt-nco Act As the questions of law art ing 
In the esse weru not free from doubt it wns not 
one m which tho Court would interfere with an 
o dcr of acquittal on revision. MahaHihd Kazeu 
Alt I JoRABDi Kaseab (1019) 

I L R 46 Calc 986 


PACT — conld 

execution of the promissory notes by tho appel 
lant The judgment of the High Court was 
reversed and that of the Trial Judge restored. 
A material witness by whose hands the appellant 
alcged the jewellery had been sent to the re 
Bpondeats for deposit and who was a relative of 
the respondents and had been a Bervaot of tho 
appellant but had previously to tho suit left her 
Service was snmmonotl by the respondents whoso 
Conduct showed that they were going to make 
her their witness Btld that it was not nnnatuia! 
that the appellant should as she did leave it to 
the respondents to call her Dctboa Kuvwab t 
hlATinmA Kuntvar (1911) 15 0 W N 717 


FACTORY 

Boars tr Ctty MvsictTALAci s 300 
I L B 32 Bom 344 

FACTORIES ACT (201 OP 1911) 

Whether Magistrate can try a case 

when he has ordered enquiry — 

See OnouDfAt. pBocEDurE Cons s 536 
I 1/ It 1 Lsh 35 


- flndiagj o!— 


^es Secovo ArrsAL 

I L R 88 Calc 278 

^ee Speciai. Appeal 

I L R 46 Calc 189 

aoestioa ol— 

Se$ Wu. I L R 


Set Appeal 


i Calc 355 
I L R 43 Calc 833 
• Faei delerminalion of 


question of—Cred labtldy of mlKtstu — Tnal Judge 
opinion of taint of-^trong ease eetahUshed by 
fdatnUff'a eiidenee — hece^stly of rehuttal by j>tr 
tonal teihmony of defendants— Fatlure of d'fen 
danU to depose— Material witness not cited by jdain 
tiff beeaiee loitnMS exp cted to be summoned by 
defendants — Costs — Successful appellant ordered to 
pay costs of unsuecessfalSet o(} against costs 
decreed Tho appellant sued to recover jewellery 
ol the value of Bs 29 000 which she alleged she 
had deposited with the respondents who were 
husband and wife for safe custody and produced • , „ 

receipts purporting to bo signed on thoir behalf • 
by their son which the respondents alleged 
forgeries The respondents demed the dcposi^ 
allogod that the only jewels they bid ^ rlotue 
from tho appcUaat had been deposit, -* 
by ™ of iocupity (or two loi ■»'»™ 

Ji/ 1 000 md ttoy 

(or the amount, purpo' ^iraPt. to thv P*t«»l 

'.rs 

® v,.<'and had ordered the surrender on a pro 
cedure not known to the Lvtraditioq Act GciXi 
Baiitj r EsiPEPor (1913) I L R 41 Calc 400 


ss 29 (1) and 41 (a)— Manager of a 

textile factory — Employment of labour after prohibited 
hours— Liability of the manager to be punished 
separately for each soorlman so employed Th# 
accused who was the zsaosger of a textile 
ml) employed 18 workmen to work at his mill 
after 7 p u m vioUtioo ol the provuioss of s 29 
(/) of (he Indian Factories Act 1911 Eighteen 
prosecutions were started against the accused 
and tho accused was convicted and sentenced 
separately in each case On appeal the Sessions 
Judge was of opinion that the employment of 
labour was a single offence nnder s 41 (a) read 
with s 29 (i) of the Indian Factories Act 1911 
he tborefore confirmed the conviction and sen 
tcnce passed on the accused only la one ease and 
acquitted him lo the remaining cases The Gor 
eminent of Bombay having appealed again » -35 

ordore of acquittal Held settings 
of acquittal, that the iiaianFossc — . «... 


; ®®ds part to rtof The word „ eaci of 

procedu! ~ i -wv ^ * *11 ’ 1^ I'Oi *** 

fcvtradi , \ al ct i-v 


ig th» ' 
Court in 
an Is 
Char ' 
folio* 






• V, i sc® 


-ACTb-lV\I^ 


13 C 


35 


■ — ■— Feguisition bj Admt 

mstraSor of French Chaniernagore for surrender 
of a Untish Indian subject for theft committed 
there — Foreign State neanmg of— -French 
Chandernagore nnl a Foreign Slate — Fxtradi 
lion Treat j with France of Idth August IS 6 trt 
10 — Eitrad lion Treaty with same of 7lh March 
~SI5 Irt D — 1 roefilure on regiiisitionfor SBfWiJrv 
Eztradil tm Acl ( Y J of 1003) s C (e) Chapter 


. •^M.zsec 32. 
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DIGEST OF CASES 
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FAIS TaiAL. 

See StcraiTT ron Coop BEniTioun 

I L. R 41 Calc. 600 


FALLOW LANDS 

See llAPnts EmTts L.wfn Act 1908 
53 4 27 73 141 

I L R 40 Mad. 640 

FALSE CHARGES AND COMPLAINTS 2 

See CRniTTii. rnocEDimE Code { Kcr V 
or 18'>S) a 19 j 

L L. R 38 Mad. 1044 
p 2 0 L L. R 3? Dom 3~(1 

S3 2.iOA\D 423 L L, R 38 Mad. 1001 

See JcRi3DtCTtO”« or CnntrrAL Cocet 

I L R 40 Calc 360 
See Tz'fXL Code (Act \LV or 18C0) 
a SlI L L. R 39 All 716 

FAI5E DEFENCE. 

— la tuit asalntt raldl — 

Set TRortssio'tit. Mrscovopcr 

I L. R 40 Mad 60 

FALSE DOCUMniT 

Bte FiBRWATiya False Doockent 
See FonoEBT I L R 38 Calc 75 
14 C W N 1076 
B 

FALSE EVIDENCE 

See F*tar Statempit 

I L. R 38 Calc 368 

See JCDICUL rEOCEEOPfO 

I L B 37 Calc 62 
See PE’TAt Code (Act XLV or 1800) 
s 192 I L R 40 All 36 

See TmrMD nirntssioT 

I L R 39 Calc 343 

DeposUioa und r compulsion— 

Priinlej — Ineriminatinygt'it mentt introsi cramin 
eilion mad b'j a parlj to a euit after oljeriion laHen 
not bj deponent personalty but by h i pdtaJer — t<f 
mtee btUly of tke etatem rts on eubiequent trial for 
gmnj false eindenee — Compelled to anstoer — 
Sudenre AcHl of e 13’ prouso An inon 

mmatin^ 8ta.tement in a depoKtion m^do by s 
party to tbs suit in cross examination >n answer 
to questions rclorant only ns affecting his cnvlit 
and objected to not by the doponont himself but 
by bis pleader is not admissible ngxmst him on 
his Bubsoquont trial for giving falso evidence he 
tioing in (act compelled to answer within the 
nearung of s 132 of tbo Evidence Act Such 
objection may be tahon by counsel or plesdcr 
representing tbo party Thomaev Ikeulon I JUoo 
and M 4Sn and Hex v Ade / 1 JIoo and Pob 
9t distinguished Quren v Oopal Dose I L R 
3 Mad 271 explained anl distin'^uisbed Per 
TECTfO'i / IVhen such an objection has been 
taken and overruled, if any objection or priinlego 
personal to the witness remains it is still op n 
to him to assort that obje tion or cUim tba 
criTilo'’e Emperor v PatsiATnt Natk Bose 
(1910)° I L R 37 Calc STS 


FALSE IMPRISONMENT 

lre\enl\ng intending 

pameHgrr of ferny boat to return from irfiarf thro’igh 
tunilite trilhetit payment— Reasonal I' condition 
Tbo plaintiff with a \icw to take llio defendant 
Company s ferry boat paid tho usual charge of 
A penny on entoring tlio defendant Company a 
wharf then changoil his mini and wanted to 
return through a lumsldo proiided by tho Com 
pany for exit but basing refused to pay tho 
penny which he wns asked to do to be allowed 
to go through tfio tumstih was by force pro 
renteil from Roing lhroii„h it Tlicro liein" on 
complaint of any excossiso aiolcnco liavmg been 
u««d IteH that tliofo was no false imprison 
inent *s the defendant Company was cntiltol to 
impose a reasonable conlition b fore allowing tho 
plaintiff to pass tl'roii,.li their turnstile from a 
ptoco to which he had gone of his own free will 
and which he had contracted to leave bj a different 
exit Tlie payment of one pennj wa* a quite 
fair condition and if tho plaintiff d»d net choose 
(o comply with it t!io defendant na-s not bound 
to let him through Hell further that tho ques 
tion whether tho attention of the plaintiff hod 
been aufflcicnlly drawn to tho Companj a notitos 
saying that the faro must bo pai I was immaterial 
for the d cisien of the eas AncutmiD NuorNT 
PonrnTsoH » Tiip Bsuiaiv Nb'v 1 pnny Com 
PAVT Ldhted (lOOl) 14 0 W N 410 

FALSE rNFORMATION— 

See IsvAL Code 18C0 

s 162 I L R 1 L&b 410 

See JcnwDtCTiov op Cnmt'SAL Coubt 
I L R 37 Calc SSO 
See Savotiov roit PnnsBCurtO'f 

I L R 43 Calc 1162 
I L B 44 Calc 650 

' rnintimf Irexeihre 

Code s 19,/— Fat e m/wnn/ion to lohee prowu 
lion for— Opportunity la the uforniant It jriie hie 
caie A person who lays mformatmn to tho I olloo 
IS entitled to haio his case julioial'v d termincd 
before ho is called upon to answer tho oliargo of 
givini, fal 0 information un lor s I S ’ of tbo Indian 
tonal Colo IssER i Iviso rMPERon (1910) 

14 C W N ’*65 
■ - ■ — Inf rin I o i to lie police 

reported fal e — Sal seque t { 1 1 on to the 2laq atrale 
impigning tke report aui prat/ wj f r Inal — Com 
pda nl — Prop r proc dare — It f rcnce of co ipliinl to 
ai/ller Magiilralc for tnqti ry and rep rl lejaliti/ 

(f — Poie r of lilt r to holl mqu ry and d reel prose 
erton of tn/imant for offences uni r sy IS~ and 
Sit of tke lenalCo-le — J tnsd d on of referring 
Jlagetrale to try rich chirg s on Hi police report 
wilkoat prcdoi d spa at nf tk cimp’iint— Ds 
errfioa— /’nyu f cr — Crtm nnl Prortlur Code (Ael 
\ IS9S) »s 19 ,00 to '’93 470 S37 A peti 
turn unpuipun” the police report and praying 
that the acen ed be placed on trial u a com 
pbmt under tbo Criminal Procedure Code 
IVheasu h a pe ition is pres ntej to a Sab divi 
atonal Ma-’istrate ho should th refer eith r 
examine the eompUinant hims If rceord reasons '* 
for dstrustmg its truth, bold on inquiry per 
•onatlv and th n pass a fo mal ord r of dismissaf 
cr ho Bhoull make it over to another Ms istrate 
for dapasab Tba Utter mav then, after laqmry 
make a proper ord r d smissing tho eompUiat 
and pass an ord r uad r s 4'(3 of th ida. Xh» 
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DIGEST OF cases. 


( i:w ) 


FISHES ? — Condi 

ehanginc rrvcra of Enc’nod bo proEUbly »p|dje4 
to fiach diflwing cotidiliOTK. Iiv tbo c^■^6 of 
ftlfoTioa na applied to rubls of j4ll.\r and Ibo 
argntncnl that tho richt to follow tho nrer on»ht 
to bo limited to eases \»hero tho nrer oaeroaeh 
meals arero cwdnal and should not bo extendi 
to an imiplion as <uilui and rap d as itm the 
formation of the new channel m tho respond nts 
lands, tho Indian law doubtless guided hr local 
physical conditions has adoptcai m lle?uIation XI 
of 1S25 aa. 1 and ■! a rule rarymi; somewhat from 
tho nde c lablishod in Fniiland and tho analog 
of tho Inglish law can hanlly ba callod in aid 
when Indian legislation has thus an established 
and different rule on the same subject As to 
tho Indian rule xcorting mju^tieo in that a land 
owner not only loses tho 0 o of hw land when 
the iiycr overdows « but al o the right to fish 
oyer hu own acres m order that another laay 
nnmrntonoi.sb fi b m his place which cannot 
occur under the Fnclish mle, them is no such 
proof that one mlo la I e ter than the other as 
would CTtci approach the conclusion that tho 
role c*tab\i h^ in India should bo set asido. 
Sra>.ATii Ro\ r DrvABaviiTHi So (1914) 

L. K 41 L A, 221 
I L R. 42 Calc. 4S9 


II - " • i TipU o/ nrfift of fishery 

in nttr tof-Jhw it irlcn it tAanjts itj cosfsf Tho 
lolotion of the question whether tho owner of a 
fifhery tn a ny« i ontiiled to follow u when 
It chances its conr*o depends mainly on whether 
or not tho inradmc Tirer has lost its identity 
It w impowiblo to prc«crtbo any hard and fast 
rdo for tho purpose of aseortainmg tho conditions 
in which tho nrer may bo aaid to haro lo-t its 
ideality Tho deei»ioo of the Pnyr Council in 
Sma.& Tejf y DiaoHord^u f I.. T 4. Col 
4^9 sc C ir h J.ir IS conEned to eases 
where tho ritcr made for ilsa4{ a new ehannd 
where none existed Sarasa riuiaAi) lUr Cnao 
nntJTT T Mcbamad Icarr (lOlO) 

21 C. W N 1007 


FlbHEaQ LEASE. 

- /or J> ve<w* rend /o“ 

Irani of rrfvttralion — TcinoroJ of jfil vnder auil mly 
of Ica'f •/ wTongfwl — Lteente—Co'Shira’ Treiw 
ftr of J roprrty 4rf (IT of ISS" ) s. JO" tVhero 
in a suit by eno co-owner a^am t arother for 
damages for wroncful remoyat of fish from a 
tanh the de. ndaat s plea was that bo had boon 
put m posseaaion of Ino tanl wiih the right of 
t here therein for a pc lod of nine a-cars uidcr 
an arrancemcat with his co-aharers and he proroJ 
that he had remored the fi h nndcr such anthori 
8a.ion UM that the arrangcaicnt preyed was 
a sufSeicni answer to the suit irrcspoeiiro of 
any rights the defendant might hare as a co- 
sharer CTcn if as a 1 as« it wa void uider tho 
pmuions ot the Tiw fee of reopcrtr Act. 
henany Lau Nasot r KtxiAr Natu Jatau 
tie\a) 19 C. W K 


nnniss or surety 

aer SrrxTT 


FTCED DEPOSIT 
‘^rr Cnir..* 


L L. It. 41 Calc. "64 
L L. R. 4_ Calc. "06 
E L. R. « Calc. 1024 
X L. R. 44 Calc. "37 


L E R. 56 All. 50" 


FIXED RATE EOLDDiG 

See Aqrx Texanxt \ct (II or 1901) 
»• “0 L L. R, S9 AD. 455 

Ste EsrorrEi. L L. R S4 AH. 53S 

See Moktoiqs I L. R. S9 All. 6S9 


flSED RATE TENAliCY 

See \qra. Te\avct Act (II or 1901) 
s- 9 I. L. R. S4 All 2S5 

See LAviiLoaD and TfiyAVT 

L L. R. S4 An. 604 
See Transfeti or rRorEsTT Act (I? or 
1SS2) s 91 I L. R. 53 AIL 111 
FIXED RENT 

See Karuuit constbcction or 

1 L. R S7 Calc. 625 

FIXTURE. 

See Atv>a5.tsTSAtto\ 

I L. R. 45 Calc. 653 
Set Calcctta McxrdTAi. Act s. 541 

15 C. Tf K 730 

- floetnno of— 

Set LavjiLorjj ant) Tenxvt 

L L. S, 57 Calc. £15 


— English Law of— 

See layn rsyxsrs Ojde (ro*f Aer V 
or IS79) s £5. L L. R. SS Boo. "16 

— notice to rcaoTfr— 


Ste CitrcTtA AfCNTOrAi. Act (BrraAt 
in or 1$00) Si. 541 (1) tUh ^ 

L L. R. 57 CaTc. SS4 


See OoMTBvaATiov 

I L. R 44 Calc. 67 

_ ..—I Crop fffoicn on another 

jifTtona ierd ttJe >f ctchcr of — Sail by 

tnfncr to rreoTcr ««l»e of crop c»f a»J lultn ewcj 
— Fufarc* £r hsh lote of if applies tn U it covr try 
When niter purchsamg a coldin^ at an oxteaUem 
^o and taking dchywy of po-.sc3aoa thereof 
throagh Court tho plamtiil «uSlered tho tenant 
to yiop ^ the land Held that the plainlif! 
could t.ot ruo for reeorciy of the valno of tho 
crop cut and taken by anoth^ Theciopdid not 
beoofflo the plainUO* as aooa as it was ^rown 
menily bo.au o the {JainUff had aoiuired owner 
ship of tho land, ilofi. Slrtlh v rank Led 
i X. Col... SI5 distmeni-hed. 

T Aimar Ala-M / X. A. ..I Co/e. .// reJerred 
to raiTA Natu rat r Kampm IU»i (P 12) 

16 a W N 1101 


— i'rtyfcfioa* — THa 

attatJieitoa shop ky Itnyt and mpperted on rnofnll 
j^p»-^ttcstuv oj toiteer/ rtnotvl — J »n»Jer»o»i i.! 
•tffsoid f/ tworefwwn •» CO»<» of olt^neetone to or 
mtoec/iCM errr apvhlietmtt — Ce4et.tia il^ntoprl 
^IDeny III of J^«9) es. 3il O jd Col XiMa.e 
f«) nm»"r»pA J o^de ardtr * 559 (/*). vhect 
of tin attached tea hop I y I ingrs and supported 
bT moratle pn p so as to f rm a terandai over 
the Mreet and »Lich hmg rerticaily when tie 
a« taken awST ait: not so alltthed as o 

be«o*ue a part of the shop, and are rot t’urv-oie 

fSxtnieo srltbui a, Til ol thetal Uta llunKipa. 
jtetfBeng 111 of Tequinn^noti'cclrctnotal 
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FIXTURE— 

thcreaadcr Tho period of limitntioa tmder a 
631 oftheAct in the case of unautbonzed obstnic 
tions to or projections over tho pnhbc street ran 
from the date ivLcn they arc first made and not 
from the last date on vhicli thc> w ere in esistencc 
U hero certain tin sheets alleged to amount to such 
obstruction or projection nero put up more than 
three months before the filing of the complaint 
tho prosecution nas hdd to have become barred 
K1B4TAS Kisars Seh v Corforatiow op 
CALcrm (lO^O) L L. E. 48 Calc 602 


FOOTINGS. 

■ ' - — — Tfesfan—Svrtty Hap 

rridtntuiry rofi/e of~lInadaiory injunciion-^peci 
fie Uditf Act {I of J877) Chap X — ftttuw^xon 
The existence of footings to a vrall, m the cirenm 
stances of the ease raised the presumption that 
the land covering such footings belon^d to the 
owner of the vrall to which they appertained 
Where a. wall was constructed by the defendant 
on the land eovenng plamtifTs footings and after 
Its completion a suit was broucht by the pUintiGf 
for trespass the plaintiS not having been guQty 
ef delay or acquiescence Held that the proper 
remedy was by way of mandatory njunction 
ordering the demolition of the defendants wall 
Axdel HossaiK * Raw CnanaK Law (ISll) 

1. lu K 28 Calc 68? 


FORCE. 


use of— 

Su Baiurr L L. R. 42 Cale 313 


FORCIBLE EXECTUENT 

Stt RatLwaY FassEKOta 

X L R 44 Calc 279 

FORCE MAJEURE 

Su CokTKaCT Act (IX or 1^72) e 66 
L L. R 40 Bom 301 

FORECLOSURE 

See Appeal L L R 41 Calc 418 

See hloBToaoE 1 L R 87 Gale 796 

I L R 49 Calc 828 

See IfoRTaaoE by CoNomovai. Sals 

I L R 36 AH 327 
See MoRToaoE — P oreclosuhe 
See RsaoLaTion ho WII op 1800 
s 8 I L R 40 All 387 

nght to decree for — 

See Titie I L R 37 Calc 238 

suit for — 

See CiwL Procedvbe Code 1908 s ll 
I L R 36 Bom 648 
See CoiBT J^EEs Act (VII or 18 0) 
s 7 (is) Sen I Art (f) 

L L. R 36 AH 40 
See Limitation Act (I\ or 1908) s 20 
I L R 35 AIL 378 

Sie JlOETCAOE 

L L R 48 Calc. 22 

FOREIGN BILLS 

?<e Bills or ExciiASor 

I L R. 46 Calc SSI 


FOREIGN COURT 

See roBEtoN Decree 

See PoREiav — J ddomevt 

See JIemons I L R 43 Eom 647 

jurisdiction of — 

See roREioN Judgment 

I L B 87 IJad 163 

Injunction on ground of sijit pend 

mg m — 

See iKJrMCTioN 24 C W N 735 

1 — Appearance by the 

defendanl~FTOieH aga\n Ijirtsdtchon — Defence on 
Ou merui — To get refund from the creditor s son 
to uhom the suit debt was repoii and to aioid arred 
—•lotuJttary submuston to jurtsdictton The do 
fendant who was sued in a foreign Court itz 
a Cmrt in the Cochm State appeared and dcfendcil 
the suit against him on tho ments hut protected 
against tlm junvdietion of the Ourt His rea 
sons for appearmg and defending tho suit were 
(i) that the creditor s son to whom ho had repaid 
the suit debt refused to refund the money umees 
be defended tho suit brought bv tho father and 
(ll) that if a decree were paised against him ho 
might be arrested when ho went to Cochm on 
business or to tee his relationt Held that the 
defendant must bo deemed to have submitted to 
tho jurisdiction of the foreign Court voluntarily 
DOtwithstandisg his protest agamst its lurisdis 
tion Parry d Co v Appasamt PHlai 2 L B 
S Had 407 overruled Pama t Krishna (1018) 

I L. R 39 Uad. 783 

2 ■ - . 5utf tn on taust 

of aetwn tried and determined bilneen th parties 
»» 0 Sniuh Indian Court — letter Court y maj 
issue perpetual injunction to restrain prxetding 
to Foreign Court — Bee judieoto— Gird Iroeedure 
Code ( 4t{ 7 of 200S) ss II 13 — Sptctjic Btlttf 
Aet (/ of IS77) s 36 (B) A A a Alahomedan 
died leaving estates situate partly within Dntish 
India and partly witbn the ceded district of the 
Feudatory State of Bampur and leaving him 
surviving a widow a daughter and her children 
Tho daughter and her children alleging that A A 
was a Shia and that therefore the daughter cv 
eluded the residuary heirs from inheritance insti 
fated a suit against the latter in a British Indian 
Court (t« the Court of tho huhordinato Judgo 
at Bareilly) where their claim was oppo<:eI by tho 
residuanc and finally obtained an er parte decree 
upholding their claim the defendants havin 
faded to obtain an adjournment which they said 
was necessary to enable them to call witnesse* 
This decree was affirmed by the High Court at 
Allahabad, hleonwhile the rcsiduarics mstitutc<l 
against the daughter and her children a suit in 
a Court of the 1 ampur State for possesion of a 
luoicty of tho estate of A A Situate m tho ceded 
district of rnmpur State claiming as they had 
done in their defence in the other mit that A A 
was a Sunni The daughter and her children 
thereupon instituted another suit m the Court 
of the Subordinate Judge at Bareill' praving for 
a declaration that tho previous decree of the 
Court was binding between the parties and 
operated as res jud eala and that the defendants 
(tho re«idasrie«) bo restramul by a perpetual 
injunction from contmum^ thur euit m tho Court* 
of the Bampur State The ‘Subordinate Judge as 
meD aa the H ..h (^ourt a AJlahalaU wi appeal 
having held that they had no junsdicticn to grant 



( 1795 ) 
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FOREIGN COURT— conti 

the mjimctiOQ and dismissed the suit the Viivj 
Council on tho appeal o! the plamtiS's affirmed 
that decision and dismissed their appeal Jt/of&ul 
Fattma v Amir I/asan Khan I L B 37 AU I 
affirmed JIaqbul FATnii v Anm Hasan Khan 
(1916) 20 C W N 1218 

FOREIGN CURRENCY 

Damag a — Bate oj 

ereJiange — Dale of conierawn In a suit for dam 
ages caused to the plaintiff by reason of negti 
genco on the part of the second defendant as & 
common earner it was contended on behalf 
the second defendant that the loss caused to the 
plaintiff being in the Grst instance znea urable 
in sterling judgment must be based upon the rate 
of exchange pievailmg on the date of judgment. 
Held that this contention must be OTemalcd 
Di Fe navAo v Sxmm Snils <L Co Ld [1920\ 
2 K B 701 [1920] 3 K B 409 Barry and Others 
V VanDenllurL [1920]2K B 709 andLibeauptn 
T CTt)pin\1920'j2 K B 714 followed Deiuiari 
Tea Co Ltd , t Assam UrNOAL Kailwat Co 
Ltd (1921) I. L. R 48 Calc. 886 

FOREIGN DECREE 

See Decbse 1 L R 89 Bom 34 
I L R. 40 Bom 504 


FOREIGN DECREE— coiifd 
not warrant tho conclusion that in regard to 
decrees obtained within British India the execu 
ting Court has no jurisdiction to question tho 
jurisdiction of tho Court which passed tho decree 
The words As if they have been passed by ^e 
Courts in British India relate only to tho mode 
of execution and have not the effect of gmng 
foreign judgments all the incidents of a judgment 
of a British Court VEEEAEAaiiATA Aytae v 
Muoa Sait (1914) I L R 39 Mad 24 


FOREIGN DOMCILE 
See Ditoboe 


I L R 40 Calc 215 


FOREIGN JUDGMENT 

Set CmL rsocEDtJEE (3 ode 1903 s 13 
gs 11 13 I L P 37 AU 1 

See Foskion (Jowet — 

Defence slrucJc <nil 

Ko decMioa on the mer%ls—No cause of action 
Where m a suit in a foreign Court defence 
Btmck out and judgment entered for pJamtiH 
Held that the judgment is not one decided on 
the merits and thus not being concIusiTe couW 
not ol Itself constituto a cause of action to tno 

„,l E. on • 


flee Fobhon Cocbi 
flee Fobbign JcfDOsrBKT 

I L R : 

1 Fx 


-Foreign Judgment suit 


I Maa 4ia dtftndaoU tsJen 

-- j 

British Court-~-The BnUsh Court can inquire if denee thereby— Semee of 
the decree was ^ssed with juriidicUon—Ez porlie insufficient os against ptiacipo** _ 


decree — Absent defendant not eubmilting to jurttdie- 
tioa — Decree a nulUty^-Civil Procedure Code (Act 
V of 1$0S) at 44 Order XXI rule 7— Act XIV of 
1332 a 229 B It is open to a British Court 
executing a foreign decree to enquire whether 
the foreign Court had jurisdiction to pass the 
decree A decree pronounced by a Court of a 
foreign state in a personal action «n abienlcm 
tho absent party not haymg submitted iumself 
to its authority is a nullity JiVATrA TnniAFrA 
t JeEBOI MUBOEATrA (19X6) 

L L R 40 Bom 551 

2 Execution of 

foreign decree »a British India — Competency of 
British Indian Courts to question the gurtsdKtioii 
— Ippeoronce to aave properly from et% are — 
Denial of junsdiclion and claim — Jurisdiction 
submission to whether voluntary It is competent 
to tho executmg Court to refuse execution of a 
foreign decree sought to be executed in British 
India under 8 44 of the Code of Cinl Frocednre 
on tho ground that such decree was passed with 
out jurisdiction Submission Is not roluntary if 
tho appearance is made only to sare property 
which IB in tho hands of a foreign tribanal. 
leineix Barrett So L J {Q B D ) 39 Ouiarj 
1 De Clermont and Donner 30 T L R 511 and 
Boissiere t Co r Broehier d Co 6 T L It S5 
followed Parry d Co v Appasami PiUai 
J L R 2 Mad 407 doubted P<r WALLIS 
Orro C J — IXTielhor submission was for the 
(furpoio of saxing propcrlr or voluntary is a 
question of fact in each case Fer hEsiiAfiiR 
Aytar j —The change in tho language I etwe n 
A C2 j o! tho Civil I*roc««iaro Code (Act \IV of 
las.) and O XXI r 7 of tho Code of 1903 doe# 


Snbmmioa to Ihojontdictioj ot a 1"“^ a 
■a lai-el; a qutstico ol fact lo ‘ 

miaed quetbon ol law and lao 
danta aibnutlcd to tho jonaJ.otion ol foroi^ 
Courts b7 BivnS » powor of 
mrntionrf to an agent " P, S 

againat tbem alter aervreo nl summons ol Ms 
slit on them while they were out of luriidietioa 
by order ol Court the delendanto sto primd /oeiq 
bound by the judgment and where no other 
SSo i rsiaed but that 

non eetmee of not.eo both ol which weM fonnd 
ar^nst a decree against the defendants in accord 
also with the lotem judgment 
foUow Fersoni who carry on 
foteivo country through an agent submit ^ the 
juntdiction of the Courts o! that country by 
Jiving that agent a po«r of attorney <=“‘*'“"1; 
very wide powers including right to mstitnfe or 
defend any suits that might be brought against 
them touching any matters connected witii tneir 
business or o herwise A power of attorney ot 
this character which presumably i* brouest to 
the notice of persons dealing wth the hrm i 
evidence that the prmeipafs adopted the Court of 

the place wherein tho business is carr^ on as 

the lorum before which their claims were to be 
brought Bant of Australaaia r I^^rding J9 D 
J <7*P SiS nnd lnTellamaall Forest Act 9 O D 
Rep 643 at p CGI and Rani of Australasia v 
Aw* 20 L J Q B 214 followwl OhUer A 
doereo obtained m a foreign country e?»in9t a 
firm after serrinz tho agent of the firm wUii colico 
of the auit while tho pnncipals of tho firm who 
were defendants in tho cas were out of its |ons 




DIGEST or CASES 


( 1800 ) 


1799 ) 


forest act (VII of 1878 )~co>i{d 
memters of the party who Lad not shot any 
thing could properly be connoted of hanting m 
a reserved forest within tho meaning of s 25 (il 
ot tho Indian Forest Act 1878 Emperor t 
BAEKiT Au (1917) I L R 40 AH 38 

77— s 25 cl (1) r 3 (a}S/>o(,liHg t« a 

resened forest uilhout Uctnse-^Trackwg and ehoot 
*ng a tiger to preeeroe one s properti/ The accused 
nndmg that lus cattle were killed by a ticer 
tracked and shot the animal m a reserved forest 
without a Lcenso Held that tho accused was 
guilty ox a technical offence under r 3 fa) framed 
under the provisions of s 2a cl {O of the Indian 
Forest Act 1878 Emperor v AMmsanEB 
Balamka (1918) I L R 42 Bom 406 

— - — 7 S 75— An occupier held entitled to 

cut certain sandalwood trees not proied to be in 

^istance and reserved at the time of settlement 
LiiPiatoBf irLiAPPA Bamaroouiia 

I It. R 45 Bom 110 


FORPEITDRE— coN/d 


See La>dlopd A^D Tevakt 

I* 1/ R 44 Had 629 
See TRA^s^EB or PEoPERrr Act (R or 

1882) s 111, CL. (ff) 

I L R 42 Bom 195 

of occupancy— 

See laxD Pevenpe Code Bomeai 
ss 56 214 r L R 36 Bom 91 


See Paedox I L R 3/ Calc 845 
ol property — 

See PziAL Code (Act XLV or 1860) 
s 63 I L R 86 AH 395 

— of sement estate — 


FORFEITURE 

i>ee Crra Procedure Code (Aot V or 
1908) 0 XXn B 10 

I L R 89 Bom S68 

See Z<AHDLOBD AND TENANT 

L B R 35 Bom 239 
I L R 39 Calc 963 
I L R 40 Calc 870 
See Lease I L R 42 Bom 734 
I L R 45 Bom 300 
See Lessor and Lessee 

I L R 38 Mad 445 

Set Pardon 

I L R 42 Calc 756 & 856 
See pABtmoN I L R 37 Calc 918 
See PASTUfiE tANDs 14 C W N 373 
See Pbint&o Pbess FoRrarrcBE or 

I L R 38 Calc 202 

See Riout of Suit 

I L R 40 Bom 200 
See Transfeb or Pbopebty Act 1882 
ss 6CL (6) 109 111 ou (?) 

I L R 43 Bom 28 
s lU I L R 35 AU 145 

— of cash and ornaments found on 
the person of the gamWers — 

See Bombat FBetxntion op Gauburq 
Act (Bom Act IV op 1887J s 9 

I L R 47 Bom 686 

of adoption — 

See BrwiESE Law 

I L R 45 Calc 1 


CBI3IINAI. PllOCEDVrE CoDB S 614 
I L R 2 Lah. 204 

of depoal of earnest mosey — 

^je Contract bheacu of 

I L R 38 Mad. SOI 

of land — 

Se Iand Petilvce Code (Bom Vct V 
op 1S7D AS AarrvDED ur Boii \ct 
VT or 1001) 8. 60 

1 L. R 37 Bom. 092 


See Madpas Ibrioation Cess 

L R 46 1 A 803 

tehel against — 

See Landlord and Tenant 

I L R 39 Mad. 834 & 1049 

smi to set aside collector’s order ol 

Lumtation— 

See Lcittation Act (IX op J008) Bob 
" I Art 14 I L R 44 Boro 451 

1 rotfeifnre by GoTerament of 

Desbgat Inam Jaxiia—tf eel o/ forfeiture en pnor 
moTtgagt—Paymenl of as»esmenl io Ooiernmeni by 
morl^gee potiesetoTt-^Sutl to redeem by mart 
gagoT— Mortgagee eoftnof deny mortgagor a title 
Tlie plamtifl s ancestors mortgaged their Deshgat 
Inam lands to the defendanvs ancestor with 
possession in 18^5 The lands were m 18.^6 for 
felted by Government but the mortgagee was 
coatmuM m possession and paid asswsment m 
respect of the lands to Government In 1901 
the plaintjS a sued to redeem the mortgage 
The defendant contended that the order of for 
feituro depnved the plamtids of all right to the 
lands and that the title thereafter beuarao vested 
m tbo defendant Held that tho order of for 
feitiire had merelv tho effect of converting the 
lands from a secrice tenure into lands liable to 
pay assessment to Government and that it did 
not deprive tho plaintiff of all right and title to 
tho lands and extinguished the relation of mort 
gagor and mortgagee which existed between tho 
parties Vuhnoo ir^nUtuelT Tatm 1 Bom U C 
r 22 and Oangabax r Kalapa J)art Mulrya (ISSSy 
0 Bom 419 followed, lleid al o that the defen 
dant who came mto possosaion of tbo lands as 
niortgagoo of the p'amtlffs could not turn round 
after the order of forfeiture and tako tho bcnefll 
of it and choUengo the validity of tho mortgage 
in vutao of which his title to tbo land as moit 
gageo had begun GimnaSAPPA r Ranoo Vcv 
x.tT£sa (1912) 1 L R 86 Bom. 539 


2 Insolvency— 5'rti/rity for pro 

daetton of xnaotveM dtltoT~FailiiTt of xnsdlttncy 
appicalon — torfeilure of eeeurily money — Cicif 
Broeedure Code (-tel 1 cf JOOS) a 14o Tht 
decree holder Ss entitled to tbo money that has 
bi«Ni deposited bj the surety as security for the 



( 1<!01 ) 


DIGEST OP OASES 


FORFEXTUBE— coM/rf 

benefit of tho decree Iioldcr whose ri;;hts were 
interfered with to enable tho judgment debtor to 
make an application m msol\encv with a view to 
hu protection from arrest on the incKieT being 
forfeited bv the Court for failiiro to produce tho 
debtor when reqniroil The Court has no power 
to declare a forfeiture m favour of the Oovern 
ment Basasti Lai i Giiiiedo btNQii (191i) 

I L R 39 Calc 1048 

3 Under Press Act— iScope of A 4 

— Stating the fireitTidi oj >1) opinton — jUandalory 
Jiofure oj direct off in * J2 — ^ otijical on — Qromd^ 
— Oaut cj J^coj — iimi/eddufiadirtion of Covrt 

— Erecujiie and judieio] funct one eontraited — in 
ienlion — Penal Code (Ael Xll of ISCO) t JS34 
On an appbeation under the Indnn Press Act 
1910 to set a ido the order of forfeiture of a 
pamphlet made b/ the Local Goremment /leU 
that the onus was cast on the petitioner to 
«<tsblijh that It was impossible for the i>aiDpblet 
to come within tho terms of s 4 of tbo Act and 
that tho functions of the Hieh Court were limited 
under gs 17 and 19 to considering whether the 
petitioner di charged that onus the High 
Court bad no jurisdiction to pronounco on tlie 
wisdom 01 unwisdom of tho order of forfeiture 
The direction ms IS of tho Act ( stating the 
gronads of Its opinion was mandatory and it was 
not a compliance with tho direction merely to 
cite tho words of tbs acction invoked without 
eettmg out facta on which the opinion was based 
Imt the High C^rt was debarred by s SS from 
questioaing tho legality of the forfeiture on that 
ground la an enquiry under this Act the 
gnestion of the intention of the writer or pubbsher 
IS not directly matwaL Per STEPirEV J— The 
amission of the Local Oovemment to comply 
with the mandatory direction contamod m a 1“ 
Aid not oust the jurisdiction of the High Court 
to revue the order of forfeiture on its merits 
Jn re Siaho hlanoMED Ali (1913) 

I L B 41 Calc 468 

4 Order made by 

Local Gocerninent of Dtlht-~Junad<et»>n-~Ddht 
Law Act {SHI of 1012 Where an order was 
madeunders 4(f)ofthe Indian Press Aot 1910 
by the Ixical Government of Delhi dirocting the 
forfeiture wherever found of all copies of a news 
paper pubLshed on a certain date in Delhi on an 
application to set aside the order made by a 
person who had in his pos eaion m Calcutta a 
particular copy Ildd that this High Court bad 
no jurisdiction to entertain the appbcation In re 
Anm. KAtAM Azan (i91u) 

I L R 42 Calc. 730 

5 ^ecuri/y— ^elfa 

ytptr arUctea^Sedition and ted liom libel — Com 
pelenc j of the //ifl’A Court to tet aside order of for 
ftxluTt — lii rden of proof— FrtSHmpli9n—EndeHee~ 
Policy of the neicspaptr— Intention material tj of— 

Hatred coitempi and dttaffeeUon irorda filcfjr or 
hauny a tendency to produce — Ind an Frets Irt (/ 
of 19l0) ss 4 l1 19 to Tho press Act was 
framed to enable tho Government and the Court 
to deal with (ho meaning of documonts and not 
with the intentions of their authors and pabb hers 
It IS essentially a prei entire measure a measure 
with a view to prevent crime thatis crimoimpcril 
ling the existence of tho State tho safety of 
Its ofhecra piiblio order and the hke An offence 
under this Act is not sedition os such but the 


FORFETTOE— crtnld 

printing or pubhshing of matter of tho nature atil 
tendency mentioned m s 4 attracts to itaeU tho 
penalty of forfeiture It would be against aU re 
cognised canons of interpretation to import into 
Hus I^s Act the provisions of the law of sedition 
oa enacted m the Indian Penal Code or as admmis 
tered in England Tho power to declare the 
security forfeited under the Ih'ess Act can be 
oserciscd only with regard to a press in respect 
of which secunty has been deposited under either 
of the two sub sections of section 3 S 22 makes the 
declaration of the forfeitnre conclusive evidence of 
tho factum of forfeiture The legahty of forfeiture 
can be questioned only by the method mentioned 
in a 17 and to the extent provided thereby 
Although the order may have been made by 
the Local Covemment on tha ground that the 
words signs or visible representations were of 
tbo nature tJesenbed in one or other of the six 
clausceofs 4(7) the High Court under a 19 (i) 
IS competent to set a ids the order of forfeiture 
on one ground and one ground alone namely 
that the words contamed in the newspaper m 
respect of which the order in question was made 
wero not of the nature described in any of the 
clauses of s 4 (7) The Court does not approach 
the case with tbo presumption that the order is 
erroneous the burden lie upon the petitioner to 
ostabbsh the validity of hie contention If be 
fails to satisfy the Court that the words signs or 
VI iblo representations are not of the nature des 
enhed in 8 4 (7) the application to set aside the 
forfeiture must be dismissed Pniiab Ohnudtr 
JIuhent V Emperor II O L E 25 Eohnnuilili v 
The Queen Empretf I L E 20 Cofo 555 and 
Afiiau Khan r Saptt Bepari I I R 25 OaU 
oil referred to In the absence of anj words 
of direct exclusion of ovidenee it is fair to assnnio 
that if an article is ambiguous or doubtful and 
therefore the Crovn requires to supplement it 
by evidence of other articles from the same news 
paper tho person against whom tho order of for 
feiture is passed should have the right to give 
evidence u> rebuttoL The object of s 90 of the 
press Act was to widen for a specified piirpo<eb 
the rule of evidence embodied m a 14 of the 
Lvidcnco Act S SO may bo utibsed by the 
peraoii affected bj the order of forf^itote pre 
ciselv in the same wav as bv the Crown Amar 
SinyhT Emptror ]B Cr L J R 555 nniOfulam 
Qadif Klan v fmperor IS Cr L J R 493 re 
Imed to S SO omy applies where if tho article 
stood alone there way be doubt or ambiguity as 
to the character nature or tendency of tbo words 
used and not when the meamnir of the articlo u 
apparent on its face -tnnie hesant v i^mperev 
J L R 39 diad lOSS and -tame Betant t j'Aa 
Adeocate General Sladrat 23 C \ 9S5 35 
T L R 500 Question of Intention and Evidence 
discusAod In re Ambita Bazar Patbika r&eaa 
LnntED (1919) I L. R 47 Calc 100 


rOROERF 

See C&DcaAt, ritocReDD.G5 srw or 

L 1. B SS C^c 108 
Set CBmiAAt pRocZDtrRE Core s lOj 

L L. B 34 An. 654 
LL.B.42AIL150 

See Evideace. 

I L. B. 36 Uad. 159 
See LiJirrAnov Art {IX or 190S) a 
I Aek. 9^ 931 L. R 40 Bom. 



( 1803 ) 


DIGEST OF CASES 


( 1804 ) 


FORGERY— 


FORGERY— conirf 


Penal Code s® 34 109 467 

I L R 86 Bom 624 
69 463 4C7 1 1/ R 87 Bom C66 

s 465 471 I L R 43 AIL 225 
See Sanction for Peosecction 

14 C W N 479 
See Using forged document 

I L R 89 Calc 463 

copy o! — 

See Forgery I L R 43 Calc 783 

antecedent — 

8ei Sanotion foe Peosecction 

I L R 44 Calc 1002 
■■ ' False document, ingredients o! — 

ilatertal part of document tf altered — DtskoneaOif 
and fraudulentli/ Wbero the accused after the 
erecntioii and registration of a doenment, which 
was not required by law to be attested added 
bis name to tbe document as an attesting wit 
ness Held, per HabdiQTon and Mooeebjee 
JJ (Teukon J dissentmg) that the accused 
was not guilty of an offence under a, 4?t That 
tbe accused by the insertion of hia name as on 
attesting witness cannot bo held to hare done 
the act either dishonestly or fraudulently 
within the roeanmg of these words as defined 
m Bs 24 and 25 of the Indian Penal Code The 
word fraudnlently defined The mi^otation 
of the name of a person as an attesting witness 
to a document not required by law to be attested 
snbsequent to its execution and registration is 
not an alteration of the document in a material 
nart Subensba I^ath Grose t Euferob {1919) 
14 C W N 1076 
I L R 38 Calc 75 
— Certified copy— o/ uhe 
ihtt veer of forged document tf original be forged 
— iiidsBce of tnlenlton — Penal Cade (del XLV of 
I860) as 466 471 A senes of aioular transac 
tions which are not tbe offence charged can only be 
used as evidence of the intention of tho person 
who forged the document and not os evidence of 
forgery It is extremely doubtful whether the 
mere filing of a copy is tho nser of a forged docu 
ment A certified copy thereof is certainly not a 
forged document But it is otherwise ■wncr© tbo 
offender used the copy knowmg or having reason 
to believe that the entries in the ongtnal docu 
nienta were forgeries and intending to uso thorn , 
for fraudulent purposes Queen v Aujum Alt 
e W P Cr 41 and Emperor r Mvlat Stngh 
I L P 28 All 402 distinguished Kbisbna 
GovtNDA Pat. e EiiTEnoR (I9lu) 

I Ii R 43 Calc 783 

Signing certificate of purchase of 

arms and ammunitions in false same and giving 
wrong addresses — Person legalhj enhiled to 
poaseaa the anine~Act fraudulent tf not dta 
honest —Penal Code (^le XL\ of 1860) at 23 
24 463 to 465 A pereou lawfully entitled to 
poMCM arms and ammumtious signing tbo pros 
enbed certificate of purchase of tho samo in tho 
another with on address not his own 
and thereby deceieing tho gunsmith and the 
uovemment and dcfcatmg the object of tbo certi 
mn n having been 

jf not dishonestly peg 


Ceato, commits fore 
done fraudulcntlv ' 


71 9 Cak S3 and Quean 


antecedent — eonid 

Empress v Abbas Ah I L P 25 Calc SIZ 
foUoued Causley t Emperor (1915) 

I L R 43 CacI 421 
— ■ — ■ Copy of forged document— 

whether constitutes a forgery— Penal Code 
(Act XLV of I860) S3 417 420 and 512 

The maVing of a copy of a forged document 
does not constitute forgery unless the maker of 
the copy was antbon ed to make it Essan 
Chander Dutt t Baboo Prannnft Chaudhry Marsh 
rep 270 distmguishocL Emperor v 4li Etissan 
I L R 28 Alt 358 referred to Lachman Lal 
r TsS King Emperor 4 Fat L 7 16 

FORU OF DECREE 

See Charitable Trusts 

I L R 84 Iffad 406 

FORK OF ORDER ] 

See Dissolution I L R 47 Calc 620 


FORM OF WARRANT S 

See Search Warrant 

I L R 45 Calc 005 
E3B 

FORMAirriES 

See Deposition I L R 45 Calc 825 

forma paoteris 

See Pauper Suit 
— ' - appeal m— 

See Ltmitation Act (i.V op 1877) ss. 6 
AND 7 ~ I L R 84 Bom 689 

FORi^ COURT 

IRANSFFR op ProPRRTT (VlLIDA 
UNO) Act Uo TXVI op 1917 a. 3 
PROVISO 3 I L R 42 All 430 

FORMER RECEIVER 

suit against — 

Bet Receiver I L P 41 Calc 02 


FORUM 

Bee Adoption I L R 37 Calc 860 

FORWARD CONTRACT 

Bee OoNTBtCT Acrr (IK or 1872) s 47 
I I. R 40 Bom 617' 


FOUNDER 

— descendant of — 

See Wakf I L R 43 Calc dOT" 

intention of — 

Ses Maiiomfoin Law rNDOWMr>T 

I L R 43 Calc. 1085 


FRAME OF SUIT 

;?ee CilAWKlDARl ClUKBAN LlVD3 

1 Ii, R 37 Calc 5T 
See MoRTOAoa I L R 88 Calc 342 



( ISM ) 


PIOEST OF CASES. 


( 1800 ) 


Stt Accockts I P. R 42 All. 230 
Ste Assio*its 

L U R 38 BlAd. 36 
Set Crrn. rnocEoniE Copr (Act \1V of 
1&$2} 8 2 >8 L L. R 34 Bom. 575 
Stt CmL raoctoniE Odd* (Acf V or 
IPOS) 8. -<7 O XXI B. 2. 

L L. R 43 Bom. 240 
Stt OoHFXKT I Ik R 36 Bom 564 
Stt Rtc&Ki 4 Pat Ik J 187 

Set Diroitce. L L. R. 48 Calc. 283 
Stt BnpiHCK An (I or 1872} s 02 
L li. R. 35 Bom 03 
1. L. B 38 Cole 882 


1 Ik R 43 Calc. 421 


Stt IlWDtJ hLW—V, tOOW 

1. Ik R. 41 Bom 93 


Stt LouTxrrar An (IX or 1003) Sen 
1 Aat 05 I L. R 37 Bom 158 
Stt Unoa 1 L R 37 Had 636 
Stt Itonoxfl* L Ik R 38 Bom. 10 
Stt VOBTOAOE BT UtNOB 

L 1 R 38 Uad. 1071 
Stt UmiKB L Xk R 43 Calc 217 
Stt pLixBoea 

X. L R 37 Calc 856 
Stt Voastasio'i ar Fbaoo 

L L R 46 Calc 331 
Stt PBifiiDBWcr Shall Cxtst Coobt 
s 04 14 C W K 695 

Bet Railway Pabsbbobb 

1. L R. 44 Calc 279 
Set Kiaar or Soir 

I. li R 37 Calc 197 
Bt Salt X. I> B 48 Calc 119 

.5<« Brrcma pEBTOBitAXCB 

I L R 38 Calc 805 
Ste Bon to bet aside pecbxe 

I L B S2 AU 145 
L L B 88 AIL 7 
Bit Uuited PBOTiNors Iabd Beybhob 


ly eoar^ao — 

Sit UiKOB I L R. 38 All 452 


Stt CmL Pboobditbb Oodb (Aor V or 
1003] fis 47 ABD 60 

I. Ik B 38 Had. 1076 

plea ol — 

Stt Enonn Act (C or 1872) s 93 

I. Ik R. 42 Bom. 512 


FRABD-'to"»<I 

suit to get aside decree on the 

ground o!— 

See Civn Phocedceb Code (1003) s 20 
(e) I I. R 86 All 664 

Stt COUPEOUISE OErUEE 

I L R 1 Lab 844 

upon erector — 

Bit Mobtqaqe 1 L R 38 Bom 10 

- scheiher viUaies order of setUemest 

Officer— 

See Sabtal Paroanas SETTL^ME^T Rf 
erLATioK 6 Pat Xi 3 873 

Fratidnlent decree — FrMtieney .Small 

Cwtt Ctnrlt Ael (TF of IS82) t 9i — Suit to at 
mtultdecrtt — Jurisdietiontottlaeide deereeof Preti 
denet/ Small Cavat Court huu) determined — Ctml 
Pfoetdart Code {Act V of J908) if appliea — Onvs 
of proof A suit IiM m one Court to set aside a 
decree of another Court on the ground that the 
decree was ohtamed by fraud as the fraud gives 
nse to a fresh cause of action Abdel Hdq c£ow 
diibt f Abdul Hafez (1910) 14 C W N 695 
— — — fo set aaide a 

decree on lAe (7round o/ fraud— Peraonal eerviet nol 
tffitUd — Conduct of plaintiff The tnera fact that 
the peraonst Bcmce of a tniomona baa not been 
effected on a defendant will not render the no 
ceedings against him absolutely abortive But 
where the non eervice is due to the fraudulent 
condset of the phintif! m tho suit and others aetmg 
with him and a decree is therebv obtained suob 
decree mav be set aside as fraudulent ifaHontsi 
Outab T ifahoned Bulaiman 1 L R 21 Gala 619 
followed TrzA Rah v Raulat Rav (1009) 

I I. R 32 All 145 

Fraud and collasion of predecessors 

In (life — parliti by descent precluded from teiUng itp 
fra^ The property m dispute belonged ongmaUy 
to Uabomcdsahib who in 1829 gave it to his wife 
Sabimbibi as dower Sab inibibi sold it mlSGS 
to SordarkhoD one of the two brothers of her 
daughter in law Fatmabibi Sardaikhan died m 
1873 and m 1875 his brother Mahomedkhan 
gave it In gift to Shabusaheb one of the sons of 
Fatmabibi Subsequently on Shahusaheb a death 
hjs creditor eued his sen and obtained a decree 
against him In execution the property was sold 
and was pnrrhaaed at auction by one Pamchandra 
who having transferred his right to the plamttfi 
her agent brought tho present suit against 
Sbabusaheh s eister and his two brothers to 
recover possession Held that the plaintiff was 
entitled to succeed If ^ the said transactions 
wore genuine legal and -v^d the defendants 
had no case at aU, and if they were as alleged by 
the defendants fraudulent and collusive, the de 
fendants were precluded, as parties by descent 
to the alleged fraud, from setting up their own 
iniquity to avoid the legal con&equences of those 
transactions Doe dem Roberta v Itcferta 2 B 
A A 367 followed Sayad Nahaitvu t> Sabis 
B ai(19U) I L R 37 Bom 217 

— ■ Ex parte decree procored by band — 

Jurudiction of another Court to set aside the e* 
posts dterta^/uTestigation hou> far {imUcd The 
defendant obtained an ex parte decree at Akyab 
npon a pronuseory note a^inst the plaintiff who 
subsequently applied nnd» s 109 of the Oide of 


( 1807 
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FRAUD— con/rf 

Ci 7 il Procodufd to set aside the said decree 
The ez parte decree who set aside and the 
suit was revived but at the hearing the plaintiff 
could not appear and an ex parte decree was again 
passed The plaintiff then brought a suit in the 
Court to which tho ex parte decree was translerrod 
for execution for a declaration that the said 
decree was not binding on him it being based 
upon no causo of action and being fraudulent 
inasmuch as he did not execute any promissory 
note in favour of tho defendant or receive any 
monev from him On an objection by the defen 
dant that tho Court had no jurisdiction to enter 
into the merits of tho suit in the Akyab Court 
and m any case the only matter that could be 
iave 3 tij,ated was whether the plaintiff had by the 
action of the defendant been prevented from 
placing his case properly before the said Court 
— BeJd that the jurisdiction of tho Court m trying 
a suit of this kind was not limited to an mvostiga 
tion merely as to whether tho plaintiff was pre 
vented from placmg his case properly at tbe 
prior trial by tho fraud of the defendant The 
Court could and must rip up the whole mattor 
for determining whether there had been fraud m 
the procurement of the decree LacsnMi Caanaif 
&ABAV Nto An (1011) 

I Z. R 38 Calc 936 

rrandalent transfer of possession— 
Rciersioner txlo posseuton /rom an ahenee 

of the widou^Mortgage by of««n<«— <Suil for fore 
weure-’Iieieratoner eelUng up the plea that undotoi 
abenotton beyond her lift (me uxu foid—Etioppet 
between •mortgagor and morinagee — Estoppel ben^ 
reversioner — Practice In 1878 0» widow sold 
certain property belonging to C to OA who niort 
gaged It to D in 1803 The widow died to 1807 
After O A e death m 1901 H (defendant No 3) 
who was a reversioner of 0 sLpped on it posses 
Sion ol the property by fraudulently inducing O 
A a sons (defendants Nos I and 2) to favour ius 
claim In 1008 the plaintiff who claimed through 
D sued to recover his money by sale of tho mort 
gaged property It was contended by II that it 
was not competent to C s widow to alienate tho 
property beyond her life time and that her aliena 
tion was not binding on him Held that II 
having obtained possession of the property by 
colluding with defendants Nos 1 and 2 his fraud 
was snffiaient in law to deprive him of the right 
to be heard in defence to tho suit that he was 
entitled to the property as reversionary heir of 
O Held further that defendants Itoa 1 and 2 
havmg been in possession of tbe property as 
mortgagors of the plaintiff were estopped front 
denym^ his right to foreclose tho mortgage and 
that that estoppel applied also to // who stepped 
into possession through a fraud common to // as 
well as defendants Nos 1 and 2 The true owner 
of property is entitled to retain possession even 
though ho has obtained it from a trespasser by 
farce or other unlawful means This principle 
applies only when tho true owner gets into posses 
aion without bnnging himself svithin tho law of 
estoppel As between a mortgagor and fiw mort 
gagee neither can deny tho title of the other for 
tho tmrposes of the mortgage A mortgagor 
cannot dcropato from his grant so as to defeat 
bis mortgagors title, nor eon (bo mortgagee deny 
tho tltlo of his mortgagor to mortgage Ibo pro 
perty fliLLAYA bCDOAYA V NinAYAVArrA Tin 
JIAY* ftOM) I L. R 36 Bom 185 


FRAUD — contd 

'Decree — ir^cn can be set aade for 

fraud—Res gudicata — Eiidence Act (/ of 1872) 
» li It 19 beyond question that the jurisdiction 
to impugn a previous decree for fraud exists 
But it IS a jurisdiction to bo exercised with care 
and roservo, for it would be lughly detrimental 
to encourage the idea in litigants that tlie^ffnal 
judgment in a suit 19 to be merely a prelude to 
furthi^ litigation The fraud used in obtammg a 
decree being the principal pomt in issue it is necos 
aarv to establish it by proof before the propriety 
of the prior decree can bo investigated One who 
socks to impu'm a decree passed after contest 
takes on himself a heavy burden and it is not 
satisfied by merely mducmg the Court to come to 
the conclusion that tbe appreciation of the evidence 
and the ultimata deeision in tho former suit was 
erroneous Nor can a prior judgmont be upset 
on a mere general allegation of fraud or collusion 
it must be shown hoW| when where and in what 
way tho fraud was committed Tho fraud must 
be actual positive fraud — a meditated and iiitea 
tional contrivance to keep the parties and tbe 
Court m ignorance of the real facts of the case 
and obtaining that decree by that ooatnvance 
Shedden ▼ Patnel eiAll ilaeq S8S OeAsenbetn 
T Papeber L R 8 Ch App 695 and The RuOitss 
of Kingston i Case 2 Sm L 0 JIth Ed 731 
followed The character ol fraud vitiating a 
decree would vary with the oifcumstanchi of each 
class of deereo Nampa Kpmar Howiapas v 
Pam Jibam Howi.apar (1914) . „ . 

I L B 41 Cale 990 

, - . - — Dtette hated on per 

jured evtdenee-^Suit to set 8nde-~^n»e of woof 
— Jfes judieala Utld that a suit to set aside a 
decree on the ground that the decree had been 
obtained by perjured and false endeoco is not 
maintamsbfe Held further that where a decree 
was impeached on the ground of fraud tho fraud 
alleged must be actual positive fraud a meditated 
and intentional contrivance to keep the parties 
and tbe Court in ignorance of the real facta ol 
the case and the obtaining of tbe decree by that 
contrivance Hand Kunar Ilowtadar v Ram 
Jtban Ilowladar I L R 41 Gale 999 Ifawki 
Noeuful iluq T Surendra Nath Bay 16 C If N 
1002 follow^ Chinnayya v Ramanna I L It 
39 Had 203 Beltr v Ifadaworlh €7 L J Q 
B D 301 Vadala v Eaaes L R 25 Q B D 
310 Abonloff r Openhemer «fe Co L R 10 Q 
B D 295 referred to Venlatappa Hath r Suhba 
Aait I L R 29 Had 179 dissented from Jamu 
K oAB V LaciW NAKArir (1915) 

I L R 87 All 635 

Fictitioos rent-sole — G oWmik sale 

arranged between pulntdar and tenure holder to 
geirti-of und r tenure— ibuse of process— Duti/ of 
ttnureholder to protect under tenure holders from 
pftramount claims— Trans'Kiion a private side 
W^cro a tonuro holder havinx oflorod to soli bis 
interest to the pulntdar tho latter agfi*e<l to pay 
(bo pneo asked only if tho tenure waa rid of tho 
interest of subordinate tenure holders and jt was 
arran'wtd that the tenure bolder would make 
default In paying rent and that the pulntdar 
would sue him for arrears of rent and put up the 
(enare for sale in execution 0 ! the deireo and that 
a person who had no intention of buying the 
propertr would be male to bil up tea figure 
•pproacfaiog tho pneo Bottled which thoreupon 
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( 1810 ) ' 


fj 

«(»i]d 1« o3cTt*l br th^ pit i/jr inti th« ulo 
*1 amn-'w! lt(U IJiit the tr*ni 
» itctn ahoul I li« M a jxrjcato »\1« «hteb 

>n fart It wav thi* form onlv of a Co-irt ail<* hirine 
FOno IbTOiish and a\ ivil anth tho ol]c«t ^ 
de'riijdm;^ the unlrttmure hollers A wit bi 
tb" piiTchs-«or to anaul an under Icnnro 

an! fo recoTW po«s<>i5if)n must therefore fiiL 
\)«t Cjubix ilaxjuL r SliniaronE ^EMiYnany 
0> (1911) 19 C W If 2“0 

Eranddlent a-^eement— Coflanre 

<frerrr otfji fJ o» t e\ O'^rtntnt ^Fravd «n 
riefi/ej— ^ if im/ii^rni g njrttmtnl axd Jteree — 
1) ff dint f^rrffil J fnm dtftidn'J *»tt oa ttt 
fill tiff’s a nrmrei IM dffrte viU not b< t^eeuMf 
egiinsi lim— ^iii( lo drfldrs dttrtt tnaipalle of 
tTfntioK if I a Tlio punciple that a party to a 
fraudulent transaction ii entitled to rebef in a 
O/irt of ErjnitT M asainst tb» fraudulent con 
fnlerate ao Ion? as the fraud contemplated lias 
cot been carried Into cCert » not inapplicable 
merelr Lecaaio the party lulTera a decreo to be 
pitted a^'amst Urn in a fictitious and coltuairo 
nit wfaicti is only a part of the franduloot soheme 
■flliT Pniban y J/camoflo \(i<A f J G IT \ 
J33I t e IS C t J Cte and Parant SmyK v 
Leijt 2Ial I L Ii 1 AU 403 followed llhere 
one of (wo defendaata was prercnled from itiaijnc; 
a proper defence to the suit by the fraiidiilent 
aasurance of tbe pUmtiS ttut tiio doetoe oblaiood 
would not 1>Q ecocutol against him //efd that 
ttia defendant was not ottopnol by tho dlooteo 
from nmi; (or a declaration tnat tbo dcoreo was 
taetpable of execution. CAeartrappo t f attoppi 
I I, P II Bom 70S followed. Uaian Au Cuoo 
finvTiY e KaoaYET Att CuotJouTOV flOW) 

19 C W N 1151 
" ■ - Oeii*nd nlle^Uoss of fraud in 

pleading U should be noticed Under th 
C<mtract Law of India as well as by ordinare 
pridciples coercion undue induenae fraud anl 
nurcpreecntation (though they may overlap or 
may be combinod) are all aeparato and separable 
calegorlea in law General allegations bowerer 
strong are insuflicient even to amount to an 
averment of fraud of wlilch an} Court oocht to 
take notice The law of India is in no way difformt 
from this, end the Judicial Committee regret 
tbit the tale is not more etnotly observed 
Oango haratn Oiipla r Tthelram ChoudAuiy 
LI 1$ J A 110 referred to Bai. OawoApiuc 
TirAK V SnnisnvAS Px-wnix {19M 

19 C W If 729 

Suits to let aside a Jadgaeut 

for fraud—DiscTetionary relief — U/ai mfs cons 
til lie /MKri— Oi!(jin»«5 dterte ty dehitrale perjury 
tchether lialie to be set on* as fraudiUnt A 
Judgment in a previous Suit cannot be Bot aside 
by a new suit basdl on an allcgatiim that tho 
decree holler ol tamed it by practising & fraud on 
tho Court in tho absonco of the judgment debtor 
VI by suppressing certam material wvidenco in 
the caso for it was tho d ity of judgment debtor 
to havo got produced all bis oilcnco in the pie 
Tious suit huppres ion of material evidence is 
not fraud within the mcmin" of tho mle cntin 
ciatcd In Tit DucAri# of hensi tgfo > s Case 2 Sm 
L C Ijlh Fdn 711 at p 133 which is to the 
followmg effe t —In order that fraud miy lea 

S id for vacating a Judgment it mast be a 
that IS ottrinsio or eolhteral to eierythmg 


FRAUD —cofltd. 

that his been adjndicitwl upon but not one that 
his I om or must bo doomed to havo been dealt 
with Us the Court Tho power of tho Court to 
act a lie A judgment on the ground of fraud is 
a discretionary one which will bo eseroisod in 
favour of tho petitioner only if ho had been free 
from fraud or any turpitude or laches sloth or 
lack of diligcnco m protecting his own interests 
Querre Mhether a jud'^ment can bo set aside 
(or fraud on the ground that tho suocessful party 
wa guilty of deliberate prejury or suborning 
perjurs English and Indian case law on the eub 
ject discussed Eiamplcs of fraud wbch will 
vitiate a judgment given CntSKAvra v 
Pamama (1913) I L. R 38 Mad 203 

Different from that alleged m plaint 

— (/ «in be rrtied oii~>Duty of pfainfi^ to 
stile facts coarti/i/tiny alleged fraud~-Doeument 
tearing yentiine ftynofure— Burden on signatory fo 
prose Jnlsitj of recitols WTicn a plaintiff im 
peaches a transaction on tho groond of fraud 
tho facts which coostituto the alleged fraud must 
bo distinotly specineally and aoeuiatdy stated. 
That a charge of fraud must bo substantially 
proved or laid and when one kind of frand is 
charged another bind of fraud cannot upon 
failuro of proof be substituted for it That the 
rule that the Court will grant onlv such relief 
as iho plaintiff is entitled to upon the case made 
by lus pleadings is atrietly enforced when the 
plniaUff relies on fraud That when a parly 
a«et.a to avoid tho Statute of Limitation on the 
ground of fraod the staloroent of claim ahonld 
set forth specifically the parlicnlac acts which 
eonstituto too frand as well as the time when 
It was diseovetM) in order to enable the defendant 
lo meet the fraud and the alleged time of its dis 
covery so that tho Court may soo whether by the 
overciee of ordinary dUigenco the discovery might 
not have been made before BAHSQiAat v Pan 
CRASi Dasi (1914) 20 C W R 638 

Ex parte decree snd sale there 

and r— Suit to tet aiide decree and «afe on <Ae 
ffrouud that procMtei <n suit and tXKuUon sup 
pressed »a tolliuwn wilA ©Jiccrs of Court —Sait if 
putinlainaile-^aie of fraud pleading and proof tn 
Where the pSaintiQ in a euit to set aside an ex 
parte rent decree and sale hold thereunder alleged 
that tho defendants had m coUusion with the 
officers of the Court caused a suppression of the 
processes in the suit as also in the evccution pro 
ceedings Held that if this allegation had been 
ostabbshed the plamtiQ would have boon entitled 
to Bueceed Tho mero circumstance that a defen 
dant had failed to have an ex parle decree set 
asiiio under s 103 C P C (of IBS'*) or to havo 
o sale sot aside on the groimd of mitenal irre 
ralanty doea not debar him from seeking relief 
in a suit properly framed for the purpose on the 
ground that the suit itself was a fraudulent suit 
end that tho prococdino's therein were vitiated 
by fraud But to enable the plaintiff to succeed 
tn a suit BO framed he must specifically aUc.,e the 
circumstances of fraud and ho must prove the 
fraud as laid m the plaint Fraud how to be 
pleaded and in what minner established dis 
cussed Naqevdra Nath Bose r pAUBATt 
Ckaban (lOU) 20 C W N 819 

to set aside ex 

parte decree on gram if lies tcAcs 

ap^icnPo'i to set asi suit by the 
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rnATOtrtEJTT uraux-f -r 

fTfr-*»l of fr*^ 1. i» mrt I- »S «ii i! »l l)ie fr*ul 
»»• h rfl»ij"n t"' H C'nrt 

an! lfc»t H/« d(vTr« T-3»t I<* t'oaTj tn h»Ta I'wn 

I flwa'Til It 1 ■>» fr»T I opfn tS** 
UFT’tpr') Sam 'Irm* r Ilin Jfi’toii. 

Cl C. W K 1» 


ranonr 

— -' — paid la idmace— 

“•ft titii or I ari'To 

7 Zi. II 44 I£si) 745 
^/4 C\)aTR4CT Act (IX or 1^7-) « v/" 
1 L. R. 40 Com C29 


rRATOULETT ETCCCUTIOX 

frt Ctrrt reoTTprur Qips (\n \ or 
IWM O \XI lu 2. 

L L. R. 40 Boa S33 

rBACDITLEST PREFniDrCE. 

fi t Cojcriairi \CT 1013 a. 231 

L L. XL 2 Ub. 102 
rRonxctii. IxtoLvr'tcr Act 10*0 
L L. R. 43 AU. 427 
»■' ' A-il« e/ r«<*d fiwlrr 

~/«trat>o<-»r»frinr f ~^94*-^Prrmnrtat I m*ot 
rrvj 1ft {HI »f /09 ) « 3 Th« queaUoo 

vhrihrr tbm bat Iwvtj a fna prrf^rmM 

drp^it Bot upcn Ihn mera (aM that thrv« hkal 
li««n a {irrfrrmm Uit alu cn th« tl4t« of ffiinl 
c4 tbe ptmen who maJe II It mait Im ihown 
not only lhal lia hat prrfirttJ • mJilof bai 
that ho hat fraadalmtif dooe to It drpmdt 
vpegi whii WM ia hitalsl tor thlt purpof It 
U not trao that tha debtor teutt ba tah<« la bar* 
iateodol tba taatonl eoatn^umcm o( hla acta. 
One malt Cal out what ho rrally dil iat«td 
l>t^ «( Into lliUBCtr la bKorp r ^<t<;>«o<i 
(ISM) 1 C 410 (oIlavwL It li not i)«<«natr]r 
to tbroain cnotlnal praoMdin-r to conttiluto 
mMura. 71 m throat o( cinl wiiti it mougb 
If it i* etUblitbol that Iho traaiaction wat tho 
nwult of roof pretturo brought to boar by a creditor 
OQ hit del tor it cann t bo dwraol at a ipon 
taneoQf act Tho onai I< on the RoeoiTcr to 
ihow that It wai an outcomo of a fraudulent 
preferenoo hurE'ippa ham fitnu r AsitrroiM 
Uuosn (19lv) L L. R 43 Calc 940 

FRAUDCTLEffr REPRBIEJTTAnoV 

Eft OoicnacT Act (IX or IS7J) as 20 
Co Z. L. B 40 Bom 008 

Be* PasTiTtoy Rorr 

I L. R 44 Calc 28 

Bee Rb .1 JODiCATa 

I L. R 45 Cato 442 
FEAUDULEirr SUPPRESSrOIf 

Su RcBRooanoT I L R 43 Calc 08 
FRAUDULENT TRANSFER 

8u ATTaciiMEtT I L R 44 Calc 602 
Eft hSAUfirl-ENT COHVtTAIfCS 
Set PaonxetAt IsgotTExcr Act (III or 
1907) B 30 2 Pat L 7 101 

9 43 L li. R 44 Dom 073 

Ste TiuirsrEB or PnopEnrir Act (It or 
1882) 8 63 I L R 43 Bom 707 
I L. R 38 Bom 507 

FREEDOM OF RELIOIOUS ACT (XXI OF 
1850) 

‘K' LASIE DlSABtLITlrS llEMOtAL 
8te Hpidd Law^ — C-OKTE reiON 

15 C W N 645 


FREhCIl SUBJECT 
———will Ol— 

Stt PaOBATE Aft> ApuI'iittbatiov Act 
B 5 24 C W N 713 


FRESn PROCTEDDiQS 

Sti JcEMtltCTIOV 


>r CnniTXAL OocitT 
L L. R 40 Calc 71 


Sr* \otXr PnosEQCt 

10 C W N 033 

FRESH RULE. 

Ett OtlMIXAL PEttStOXaL JctlWDIOTIOX.. 

I L. R 83 Chic 633 


FRESn SUIT 

— — - liberty to bJlllote— 
s t IijRixDimo' 

L L. R> 4S Calc. 13S 
FRIVOLOUS OR VEXATIOUS ACCUSATION 

^BCamKAf pROOBDUItRCOOP 8 250 

I L. R 40 All 79 

FRIVOLOUS OB VEXATIOUS COMPLAINT 
Sft Crtmixal PnocEDDue Code as 107 
230 1 L R 30 All 382 


FUGITIVE OFFENDER 

Ste FxTRtomox I L R 41 Calc 400 


FULL DENCH 

Stt PaESiuExor Smau. Cacsb CkiOBT» 
Act (\\ or 188*) ss 3. 38 

I L. R 34 Bom 818 
8 38 I L R 43 Bom 80 

Sn UsrERExCB to Puix Bekcii 

Questloa referable to a — 

i8c« Llmitatioh Act (I\ or 1003) Scit 
I Art 131 ILK 40 Mad 1040 
. I ■ - Judictal opinion re 

terMf of bj tvll iteneA — ^ SJf^t Tlio effect of 
the hull Bench dociaion in Bhupatt NolA iSmriUi 
Urtha > Ram LoX Motlra II U W N IS was 
not to coftko a now Iaw but to dectaro tho low as 
16 stood and has always stood SAiuDtXDn 
HOKrRJEI l ClIARU ClIANORA DUTTA (1910) 

23 C W N 872 

irAeii a referettee thoull 

te mat/e to Fall bench Adraattgo ol ro/orriag 
matton upon which a difforenee of onuuon has 
nnsen in the High Court to a Full Benon adrorted 
to Bcodua Six L.AtTu Scroll (lOlS) 

20 C W M, i 


( im ) 


DlOfSr OP CASES 


( 1820 ) 


CAS COMPANY-con/t? 

tract T Bell S M iC S ISS Thoniai v 

Wtpehesler ff ^ 1 dO!f and Parry v AmtC/i i 
C P P 325 referred to Belli iurthot (Ji«t 
initial net'ligCDce haring been found against ibo 
Gas Companv tlioy irero liaWe unJesa they proved 
that the pcosiioate cause of the accident ms the 
conscious act of another \ohCioa Doitinio^ 
Natubai. Gas Co 1 <d e J^turs H Oocuas 
<100») 14 C W h 168 


GAYAWAL 

1} AeUer gaJJt of Qaya 

uvif IS on o^ice or busmaa and tnhertU5le — Impro 
per use of qaddtiara name — Injunehou Whether 
the occupant of tho gaidi of the Oayatcal has an 
heroditary ofGce or nob he has a business and that 
business is property capable of being inherited on 
his death Where a person has been using the 
name of the ocoapant of the gaddi of a QayawaX 
with the express object of bcnodtiog himself at tho 
latter e express the court mil restrain by lojano 
tion repetition of such improper using of the 

S laintifTs name Laciimin lUt Patuak v 
aJ.i >20 Lax tlflATiiwABi {19171 8 Pat L J 705 

•GENEBAi ACCOUNT 

See PaniNiRsim- I L R 34 Mad. 122 


OEfTERAL CLAUSES ACT {X qF 1897;— 


1 3 {25j — Canid 


See Ppoyns a pRnxDtE. 

2 Pat L J 223 

“-7 — - — a comp'iay is a person ’ and can 
iaeteforo sne throngh its Lignidator in former 
paoperis 

Aee Civn. pBOfEprrnE Conr {1P08 
0 WVIIIJ I L R 41 Mad 624 

3 cl (52}— 

See Transves or Pjiopirrr Act flVov 

lbS2> f ^0 Lt R 4IBom S84 


See Ex PARTE IlEORSS 

X L R 89 Calc. 506 
.See Execution or Decbks 

I L. n 40 Calc. 704 
1 Pat L. J 214 
See Husband and Wite 

I L B 37 Bom. 393 
See Tkansteb or PnorERtr AOT ss 83 
SO r t R 34 AIL 72 

s 6 (c) and (0) — 


GENERAL CLAUSES ACT (I OF IfiflSj 

s 8 (IH 

.bee Pleader I L R 44 Calc 280 

- t 

See Habeas Corpus 

L L. R. 44 Calc 459 


general CLAUSES ACT <X OP 28871 

application of — 

Sec CmL mocsDCraE Oioe (Act V op 
lOOS) 0 XAAIII a 1 

I L B 41 Mad. C21 


a 3 (26>~ 

See LtsnTATio Act 1908 Sow I Aet 
120 rsc 3 Pat L J 622 


See Crm Fsocspobs Oodx (Aox \ or 
1998) 0 XXI B 03 

J L R 40 Mad. 2009 
.■ .. ■■■■■ — .. ■■ ■Zimi/i’ioH Aef </X of 

190$) » C Sch 1 Irt ISS-^Salec/minarjuajmexi 
debtor a property before IBOO-'Btnor * right to apply 
to »et aaide etU on at’aimng majority Tho fight 
which accni d to a mioor jadgmaat debtor under 
Act W of 1&77 to apply to set aside a sale which 
took place before the Limitation Act of 190$ came 
into force upon attoimag inijonty is not taken 
away by tho cooiing into operation of that Act. 
that boin; a printe^e which has boon presomjd 
W s 0 Cl fe) of the Ccnoral Claufos Act 2 a£L 
Ksbui V Avvaoa tfnuAv ivir (2811) 

15 C W K 815 

si 6 7 — 

See Ua9~ji3 Corpus 

I L B 44 Calc 459 


bee Punjab Rbb aitmoT Act 

I L. P 1 Lab 667 


- PronRciaf 


Nmaff 

Cauee Courts Act {IX of JSS7) Seh JI, Art 13-^ 
Court of Small Cauaea~^unadietton — Ferry — Im 
MotnAfe properl j — N«i< ta reeoeer toUa alleged to 
■be die to jlainiijf as leasee of a ferry Held that 
the rlEht to a fert^ is a t>rne6t wlueh onses out 
0 * land and comes witbm the deiioition of iiatoor 
able property under s 3 (’’ul of tho General Hanses 
Act. 1S97 and a suit by a leaseo of a ferry to fery 
a loll alleged to bo reeovcrablo by him os sacii 
leuee falls under Art 13 of tho second Schedule 
to tho I ff mcial bmall Canso Courts Act and U 
ihcrHore not cognizable by tliat Court GoLif 
rajut r LaU ha d Pang Pee iS97 Ccw \o 43 
. '> rgh r 'lemin pat PanJ J ee 

(* r " 5 approTed. Addci. 

” *>11 Ki .s r Osm Lav (J3lJ) 

L L. R S5 ail iso 

I ; licntlll^ ansing out cl 

H , ' “bloiroperty Gt-uaJi JIonEnur 

••"‘Ti L L. It 34 Calc 065 


See r»OTOfCML IcsoLyE«.o>r Act B3 4.j 
Avo <>0 2. L. B 42 Mad 23 

I 10— 

See LiJiiTATiov Act fl\ op 190S) — 

54 J.LR41A1L4- 

si L L R 84 AU 3-5 

L L P 36 Bom. 263 
See Uadras LsTATxa l.x^p Act 

I L. R 42 Mad. 220 

Cinf Procedure Code 

lAd} oJIjOS) 0 X\t t J—Deertt^Payment of 
money ordered *» a decree— PaymeU ordered on a 
fixed date—Pelay ta malmg payment into Court 
oiarff to elostny of Court— Payment on the opening 
day—lrarttee. I decree proviied ss folJors 
laoplamtiQ should pay hv tho lOlh day of April 
IttW to the defendant its 200 Jf tho moneys aro 
net paid by the plaintiff os agreed upon tho pro 
Perty lo dispute will rcmaia with tho dcf<.ndaots 
Vy fight ol oiRicrship snd the plaintiff will )i4\o 



C 1‘ - ) 


( 1 1 


luf'T T or r\«.r^ 


ccrnrM. n ^r^r* ac“ x rr *t— 


Jl K * ^ J 11 

-« t-vi r* » , 


1^0 \X1 » 
•"-I r r 1 •> 

»i^t ? fT~» i: 


» 1 -.05 

. 1 1 1 t1 »t {*« 

1 » « t> I p» 

i — Ti. «* •▼ .^5 y* 

» » r ^/l »TT 

t L. n. :s rasa, rs 


— 1. j- 

A«»Air»T»n » /rr t » P 

L L. R. 4* neci. fW 

A T'lt.jrs I L. R. <1 Ct.e »9 


• ». 1* tl (1)- 


a rat. L. 7 4aa 


• * Vf» rf __ 

fj •« r* r Tl» •."'I.'*! wa* 
nnW ft 3 1 of It. r<>t«t Cl ftnl «nl r • lOi 
»f ttft I ft<1vftr Art witS ttio offi-i f* ft r«I«Hi>2 
t' ■« ftAl t1 . tir.i oil 7 •Ui»l'« 

\)f oo* •fiwM*’? ttiif tt »t Ih. e'n.ktion 

tialir ft 101 of tS" ttftitvftf Art coiU not ttanl 
It it tnlf tihi^ oa« ft t conttit Ur* t»o off<oje.t 
oalrr Iho »»m U* th»l ftrttWeot Mt b« 

io*irt*»l tor evh rftKiVtTCtX* r hixo 

I Krraoa (lOir) 1 Pal L. 7 373 


Fer IVimcr J L. E. 35 Bom 213 


OEITBEAL CLAUSES ACT (BErfCAL) 

Br'iufti. Arr I or ISOO 


CENERAL CLAUSES ACT (BOMBAT) 
Ste BoHnAY An" I or ItlOf 

I 3— 


Set 5tAUiaT0AR<i Coorts Act Boubay 
(Bom Act II or 1000) n 23 

L L R 30 Bom 652 


S e Umtkd Piovisces Act I or JOW 
B 6— 


See Aoba TEtAKOY AcT (II or 1001) 

s 20 I L R 32 All 02S 

s 23— (LomI) ho I of moo 

iUntUd 1 rovtnett I! unietpaUhet Ael) i JST — 
Jtujuetpalitf/^Poxeri of Ooternmenl h frame rulee 


cLAUsns act iUVited pro- 

(. 'Z—4<* f 

7 r ««♦ I p], rft - Irrroett i 
I I v«-v ./< *ti (rrltii Irafi nitpi 

r. - i» ^ inMii'iiv! In 

* I »i t t I T*..*' i rtft nlM aTW thm 

»— ! i t*-. t itm-i-Tii It rotiriA tion with 
r t >”■»"> I r jpn-t n« fti lt| Ikvo prp 

• ni 1 *•> J f TtllT ft ftrt ( 1 «■»» p,J In 

4 »t i« ft f»in 1..^ nvlrt nn Ipt • IS7 of 
« - I i«l I'r Miniiptlilpn Act 1000 

ht/ !»•» ftjfS r-Jtf^4 *Trp non. tt-o Ip»i Tftlidilr 
pft -«| ti." n fto-nn il tillt ih.T ilifl rod from 
«» 'ft 1 m PI iwn-rjilr pil 11 Th. rulct m 
r-fc »Jp| Ihti ft trjni Ijvil rloctlm ml hi lo 

ijo.. o<»l I7 n*itni o' ft nrtitfon p'r.pnIM to a 
Otaft //( 7 that llmtiifroAiicui com 
I- fni (Vrjrt fto dmI moaftt » Orjl Cwrt of com 
fr Ijhftlrrtinn With rrfiTWiyi |o fho Tftlufttlon 
p»c-T |r I).. ni-(4tlon r in hit fvljllon. Gcr 
laaftftRlttftr JIab *itRrr (191'*} 

L L. n. 31 All 391 
t H~~I ffttl of Ottml Clivtet Ael at 
tt itjir ift/mmediifulerlKe/ormer Menietpnlilui 
Ar/pf ;?>?— J/iftic pii teeontICofe t dO-^etn» 
d tf A crFT*J?nmfnl of cloth aJ ircAioil to ono Jf 
cno ol the oclrol Iftmcr* of Bjrpillr on 
1I.4* Util of I ft ruarp lOl* Tlie O/Hwr in cJuiro 
A<> m*Q J.1I ft lar.cr mtn than J/ eonti Icwl nroporlv 
I ml). Til© matter irat rcfcrrcHl to the Ootroi 
hupcnnleo lent who aa h© had the nrht to do 
•«ir«w>) th© duty at I © 10 9 Under r 40 of 
lift 5tint Iptl \pcojtit Colo framwJ unJer Act 
No I of lOyO ft perann in tho nontlon of i{ could 
Appeal a ainit llio doeiiion trilhm aiTtr date but 
bo could only cxprruo tho tiaht by firat p»ying 
unler protest Ibo ihti deman 1«L If howorer 
Appoalol ft-amst the deciiion without wakln? tho 
pftywvmt On Urn oapiry ol aixly dara n prosomi 
tlon waa institutol a^ninst 1/ under Art Ao II 
of 1010 and lio wm fined Ifo applied la rcyision 
to the llUb Court Hell that tho coariotioa was 
lejal the jurialirtitm of tho Court was aared by 
a 21 ol tlw Local flancral Clautoa Art and tho 
fact that tho prosoculioii had been instituted under 
tho Municipal Account CckIo framml under the 
repealdl ilunicipalitiM Art (I of 1900) did not 
aCoct the fiuestion. //rff also that tho mand» 
tory direction in r 40 of tho •UuniBipal Account Code 
laya down by infereneo * period of B3 days on tho 
•aplry of which without payment as reriuired the 
oflenco i# compicto and n prosooution may be 
atartcl rMPEROR t JIank CuAsn (1917) 

I L R 40 All 105 

GENERAL COMMITTEE 

— sanclloa bj — 

See DEMounoir or BcittiiNa 

I L R 37 Calc 585 

GENERAL REPEALING ACT (Xn OF 1873) 

See Crm Procedore Code (Act \ or 

1908) B 11., I L R 40 Bom 86 

G BAR JAMAL 

See lIlHDV I A1\— SfAtNTrKANCP 

COAT 160 W U 205 

Arc lIivDU Law I L R 43 AU 581 



( 18'‘3 ) 


BIQEST OF CASES 


( 1824 ) 


GHATWALI TENURE 

See ADVEr<5E PoasEsstot. 

1 L R 40 Calc VSi 
V€e Pemiadi Patt v 6 Pat I* J SSy 
*See Limitation Act Sen I Abt 144 

2 Fat L J 506 

Attachment — ^l^eceiter 

appmiitmtnt of — Cxe «fion of decTH On an appl) 
cation lot execution of a decree aULoagh an iroer 
diectmg attacliment of a ghatwab estate may bo 
erroneous an order appointing a Recenrer to 
receive the rents and profits of such estate la sane 
tioned by authority Vdoy Aiimart Qluttaxilin v 
llarx Bam Shaha I L B dS Calc d83 referred to 
KeSOBATI t JfonAK ChANDHA JfANDAI. (1012) 

I Ii R 89 Calc 1010 

■ ■ ■ — — - Sm< for po93esston — 

Coxirtfec — Court Ftts Act [VJI of 1S70) 6 7 cl t 
sub cle (al (c) (d) "Whore a suit bad been brought 
for recovery of possession of the Ghatwah lands of 
Robmi and Court fees had been paid under sub cl 
(a) of cl V of s 7 of the Court Fees Act on ton 
times the revenue alleged to be payable and the 
Court below held that sub cl (<) was af^licabte 
and tho value of the subject matter sn^d be 
deemed to be fifteen timos the net profits Held 
that the Ghatwab lands formed part of the estate 
of the remindar of Eitbhum and the contention 
that sub cl (e) was appbcable could not be sup 
ported Kviltira Kumar* v 2fonohor Deo 
If R W Baja tilanand v The Oovernment of 
jSttigal 8 3foa / i 101 Zloonranjan v Paja trh 
n«Bd 3 IT R 54 Baja iaelonund v Monoravjan 
S T7 R 101 Lilanand Stngh v JUunorunMH 13 
R If R 121 Ltlanundy Munrarjan i I R 3 
Calc 261 referred to Stld also that sub cl (d) 
sras appbcable as the land in suit formed part of 
an estate paying revenue to Govemment out did 
sot constitute a definite share of such estate nor 
was it separately assessed with revenue Conse 
auentlv the value of the subject matter must be 
deemed to be the market value of the lan»[ 
Chandra Nabayan Sinoh v Asutosh De (1914) 

1 L B 41 Calc 812 

Suit for rciumption of 

laitd by proprulor — Joiffir tuo Unda o/— Act nteca 
aanhj conditional and inalienable — Temn created by 
documer* eiidence ntceasary to proie »ncidenta of — 
Fact of descent of land from father to ai>n./cr a long 
time inference to be drawn from — Facta neeesaaty 
to be proied eren if grant origtnnlly mad aitbjeel to 
performance of seriice — /imitation — Fact of teruee 
being ineapalle of being enforced effect ef onaerucc 
tenure The plaintiff brought a suit for the posses 
Sion of two tuouzahs within his zemmdan against 
the defendants who were in possession having 
acquired them by a senes of purchases from the 
per ons who previously held them under tho plain 
tiff The plaintiff a caso was that the motezaha m 
question were a. jaxgtr conditional on the perform 
anco of Gbatuoh services and as such were mabm 
able end the original holders havmg abenated them 
tho plaintiff was entitled to resuiuo pos^essimi 
Seld on the evidence that the plaintiff had foiled 
to prove that the land was hold on a service tenure 
whether GAatirali or otherwise That a jatgir » 
not necessarily conditional it may bo uncmdi 
tional and the mere fact that a tenure is desenbed 
as aydt^r by no znc-ins conefa ivo and its incidenta 
must bo detormmed from other circumstances 


GHATWALI TENURE-eon/d 
Tlmt where th© tenure in question was created by 
a document th© terms on winch tii© land rs held 
its alienabibty and its liability to forfeiture must 
depend on the terms of tho particular grant and 
not on the terms of grants that may have been 
made to others Bhaqwat Bahsh Bay v Snro 
PBOSAD Sahu (1913) 18 C W N 297 

' — — • ' ~ ' — — Liabthltj to sale for 

urreaTS of rent Tho contention that no ghatwah 
tenur© IS Jiftblo to bo sold iq ©xecnlion of a decree 
IS not a sound contention Aharagpur uAflitcol* 
lands aro liable to bo sold in execution of a decree 
for rent Where a ghatwal is liable to tender ser 
vica to tho Deputy Commissioner of the Santal 
Parganas and denves his appointment from th© 
Deputy Coaumssioner hjs Imd can bo sold only 
with th© consent of tho Deputy Ctommissioner 
Uhen a phafavil is appomted by a local Paja and 
js not shown to b© jjsbl© to render seme© to any 
body but such Baja his ghatwah lands may be 
sold bv the Raja The only ghaitcala over whom 
the Deputy Conumssioner of the Santal Parganas 
has jurisdiction are those who are subject to the 
provisions of the Bengal Ghnfieafi Lands Begnlation 
(XXIX of 1814) The Deputy Commissioner has 
power to put up for sale for arrears of revenue the 
lands of ghatwals subject to Begnlation XXTT of 
1814 LiKSBMi Naratn SIinTO t $A2TA Nasiiir 
CiTAK£nv£srT (1916) 1 Fat L J 197 

, - ■_ Where the right to 

noeunate the ghatwal rests with the Oovemment a 
ghatteali tenure is not saleable in execution of a 
decree for airears of rent Uirnarur Zaahnsabi 
C o Ltd r AraitBAR 8r<os LIoba (19I6> 

1 Fat L 7 691 

■ ■ — ■ - GAaftmfi land (enenb 

o/-~Ac<pits\(ion of Tight , of occupancy — Renynl 
Tenancy AeHVlII of 1SS5) a 131-^Aet X of JS69 
« S and Act TUI {BC)of 1869 a g Tenants in 
occupation of ghahtah land could acquire occu 
pancy right therein under s 6 of Act X of 1859 
and 8 6 of Act VlII (B C ) of 1869 and such right 
acquired between 1659 and 1885 has not been 
taken away by s 181 oftheBengalTcnancy Act 
SlTtKANTA PoY I BiFBA DaS ChARAN (1918) 

22 C W N 765 

— ^ — lllode of succession — 

JncideHts of tenure — Btghh of male mtmhera of 
family other than the acutal Qkalwala The result 
of thio decisions of the Pnvy Council as to th© 
nature of the Ghatwah tenure is that it is ordi 
nanly hereditary the estate descending to such 
mol© member of the family is the zemindar sp 
proves as competent and that it is the right of 
of the family so long as they have male members 
competent to perform the duties to have one or 
more of them appointed Ghatwafs The incidents 
of tbo Ghatwah tenure is this case are not euch 
as to give tho family any rights over the property 
while it is in tho hands of the Chatwal on which 
pomt their Lordships aro m full agreement with 
the Courts in India If the scheme of the pottali 
was to preserva lamilv rights there would ettU he 
no reason for holding that they extended so as to 
give any bencGviar) interest lu tho inuuznlis to th© 
malo members of the family other than tho actual 
grantees AiZinnin Stngh v Ltlranalh Sini/I 
i A r scale isr L r SI A m ami kah 
PettIutdS rghx AnardRoy I L P JS Calc /j)/ 



( ) 


DirFST or CASES 


( IS'C ) 


GHATWAU TE»UnE-ee-/rf 


GIFT — fMi 


L. tU Ji I A tS rtfrrrtd to Pi*aoA Psasid 
E: ycii r Tutsiiki &t»cn (I0I8) 

L L. B. <6 Cale. 262 
L. R. 45 L A. £21 


GHEE. 

5m Ai>n-TtfcATio\ 

I L. R 29 Cale. 662 
- - bmf'ioi — CftmKnl 

kfU for eminalKi’i fj Ot jtvnly cf glot — Lorporo 
tern tljndard — lai^c r/ U< «Tmr — \rrM*>ly »/ 
Uttiyj U)t t<s/t< oj t\(X tlj Jard ty ertde <t % rack 
fOM— Cflfoifti i/wnio/xit Ati {Ltng lU t>J i\90) 

* 4JSi liy—int dmtKt itt {Lt»3 t oJ IJI ) $ . 
TLr’o II DO (L»ndArd of pontj’ of f;hn> tix«^ b\ Iho 
IndiAD Lr}:iJRturo &nl tlie Courts ol !.*« barew 
thtreforo to flMide tfo qu(>ition of aduilprstioa 
opon rgch cTidenre m is araiUMc in each c**c 
A* tb(Te 11 DO ftatuton pmurapticn cift} eve 
TDUst depend «\ it* oin eTidenco The llijth 
Coart *ru itronglj of opinion tist a itatnle^ 
■tandanl ahoul] laid down as rai ing a prrtfump 
Uon ct adulUration and that aucb cans should 
not L« made to depend on eiidrnce forthcomu^ 
m each caj« to tost the value of the Corporation 
rtandard. The Court ibosld rietermtoe whether 
the Cort>orat>on standard oa;;ht to be acted upon 
or net bat the Coart oarht not to fix a standard 
of Its own. On the cridenco the Court did not 
accept tlier H fi^re amved at bf the Corpora 
lioti ai bjr lUeff raiiinp a prc*umptien of adultet 
atim on account of the limited number of ita 
expert a cxpenoiente and the fact that euflicie&t 
allowance tiad net torn nado for ellmatie coodi 
tioca, natoro of fool period of lactation breed 
rtablin;; anl local cooditioni nor for the Uopera 
tare of nuintifacturc but considered the Corpora 
tioa II I! and 5<a/«Ni/col<on Cg^urcs to bo fair 
Where the two samples of gfnt m respect of which 
tbo accosed was convict^ pave the followuif' 
fibres K. W 2G 6 and ^4 J II Jl 44 and 4r 
and Aoponi^cohos 222 and 220 and showed colour 
Bttder \\ ellman s tent tbo Court held that the fhte 
was adulterated. Giu'tOE VniKaTTA Uatham * 
CoEFOXAnov or CAurinTA (1920) 

L L B 47 Calc. 633 

22 C W N 745 

GHEE ADDLTEBATION ACT (Bea I ot 1819) 

(/) B C of JOn) 

$ 2 (2 ) — Calevlta J/«nicipal Act {III ll C o] 
ISOO) * 405A stJj $ (/) — haUeJadfulltTaUdgltre — 
Standard rauing presumption ai to adulleraled 
nolvre of ghe The Ghee Adulteration Act dees 
not lay down a standard ra sing a j resumption that 
ghee not satisfying the standard rs not gennine 
and tn the absence of such statutory presamption 
every cas" must depend upon its own cvidento 
Where it ivab found tbit the ghee sold by tie 
accused contained a percentage of foreign fat 
Held tl at it was adpUcrated with the meaning 
of sub cl 2 of B 2 GBA^DE 1 EKKATTa RlT AU 
V COErOIlATION OF CAIJ-CriA 

24 C W K 388 


GIFT 

See Civu. Peoozdube Code 16S2 as 13 

4t (6) I L. P 35 Bom 297 

Set COKSTRDCTIOIT OF DoCPME^T 

, I L B 33 AD 665 


See CoNTR-tcT Act s 19 

I E B S6 EotD 37 

Sr HI^Dl Law — A utHATios 

I L R 45 Bom 105 
See Hindu Ijiw — Evdow>ijeet 

I L B 83 AU 253 
See IfispU Law — G irr 


Set Hindu Law — Joint Iamilt 

I L R 45 Calc 733 
L L R 42 Bom. 69 
See IfiNDU Liw — W idow 

I L R 84 Bom 165 
I L. E 32 All 176 
I L R 37 Calc 1 
I L K 39 AU 520 
Set Joint Tknanct 

I L R 34 Mad 80 
5re Limttatios L R 46 X A 285 
5re Lis Pendens I L R 41 All 534 
Set Maiiouedaw Law— Gift 


Set IfALABAE Law 

I I R 88 Mad 79 
See NaMins I L R 37 Bom 116 
See Rsoistsation 1 L. R 35 AU 3 
See Tbaksfeb or PnorEiiTT Act (1\ op 
18S2)— 

as 120 I L R 38 All 21S 
8S 55 123 I L R 34 Bom 287 


St Trusts Act s 5 
I L 

9m Wiu. 


absolate to son — 


5« Hindu Law— Wili, 




Bctlonabls claims — 

See Transetrof Peoplrtv Act 18S2 
BN 3 8 I L R 44 Mad. 196 

— after nnantliorised occupation — 
9ee TRANSrir oi iROrriiTr Act 1''S2 

s 123 I L R 45 Bom. 164 

— alteration of deed of — 

See Transfer of Pbopeett Act IS of 
1882 B 123 I L R 44 Bom 231 


— by adoptee — 

Bee Hindu Law — Adoption 

I L R 35 Bom 169 

by husband to wife — 

See Uaudar Law 

I L R 38 Mad 79 

— by karta— 

5ee Hindu Law — Joint Fawilv pro 
PERTY I L R 40 AIL 159 

by Hindu widow — 

5ee Hindu Law — Gift 

I L R* 37 Calc 1 
'' I L R 45 Bom 105 



( 1S27 ) 


BIGEST 0¥ GASPS 


{ ) 


GIFT — eonld 


GIFT — eonld 


by Mahomedan widow — 

See Waste I L P 44 Bom 727 

by widow and next reversioner — 

Sfe Hpidu Lw 1 L R 44 Born 488 

Mortgage on hall gilted land— Effect 

ol— 

See Mauojiedak T k\ — Cut 

I L R 45 Bom 1298 

ior religions purpose— 

See> Ilivnr Ltw— G ift 

I L R 42 Bom 138 

of land, by co parcener— 

See IJrvDU Law — PAR mroT 

I I. R 39 Mad 587 

o! land to a stranger — 

Sm Custom (Sneer sign) 

I L R 2 tab £84 


— revocation of — 

S’ee MiKOitEOA'i Law— Trust 

I L R 34 Bom 604 
iy«e AnoPTiOK I L R 35 Bom 169 

— substantially to ebanty— 

See MAiioirrnAN Law — ^Waxp 

L R 44 I A 21 


- to a class — 


Sit Krvop Law— W ni 

I L R 38 Calc 188 
I L R 41 Calc 1007 
— to Btabmins— 

Se Huoo Law —Gift 

I L R 44 Bom 304 


to daughter — 

Set CusTOK J L R 89 Calc 418 
See Hinntf Law — Reversioker 

I L R 44 Bom 255 


to future wife — 

See IIr«DU Law — W ni 

I L R 39 Calc 87 

to wife for life with directions to 

sppomt — 

S« ViiLU 1 1 R 45 Bom 711 

to illegitimate son— 

&<e llrmu Law — Gift 

I L R 39 Mad 1029 

to untjom person validity of — 

®e« Ito.D0 Law — G in 

I L R 40 Mad 818 

to Wile and children or children 

alone — 

iSee Maiapar Iaw 

L L. R. 39 Mad 317 

validity of— 

See OcrcPAKCY IfoLDiso 

I L. R 45 Calc 434 

Se Pes JrijCATA 

L L. R 48 Calc. 499 


with obligation — 


See Contract Act (IX ov 1872) s G9 

I L R 42 Bom 93 

Qiit burdened with an obligation — 

AUenoiton ly donee — Hrs/nettonr on aliena ion 
When it IS doubtful whether a deed embodies a 
complete dedication to a religious trust or morelj 
creates a gift of that property subject to an 
obligation to perform certain services tbe question 
should bo decided by reference to the deed itself 
In tho former caso the property would be inslien 
abl« and m the latter alienable subject to the 
obligation and notwithstanding restrictions os to 
selling or mortgaging tho end property Dassa 
Rauchamdfa i Nabatniia 

T L R 85 Bom 156 


Purdanashm illiterate donor— 

Fiduciary reIafion«Aip — Concelliibon — Indep ndtift 
and competent adnce^Duly of toltcilor — I over of 
revoralioii — Transfer of Froperty 4cf (fV of ISS^) 
s I26~Coili Where an old illiterate purifo 
noaftn woman executes an improvident deed 
of gift IQ favour of a petsou standing towards 
her in a 5duciaiy capacity the onvt lies on 
tho donee to establish not only that the donor 
understood the transaction hut t^t aho was m a 
po ition to exercise a free and unfettered judirmcnt 
that the intention to give was her onm voluntary 
act and that abe had independent and competent 
advieo i/uyueninv BastUy liVu STi BaWv 
UoU L B $ Ch App 4S0 followed Ksnut LaU 
Jowhary ▼ Aamini i>rti J B L F 31 (note) 
Lyon w Borne L li 6 Eq 655 inferred to ft is 
the dutv of a solicitor who acts as the sole solioitor 
in such a transaction to try and protect tho lady 
against herself and to make all proper enquiries 
A aolicitor does not discharge his duty by satis 
lying hims'^li aimply that the donor understands 
wishes to carry out tho particular transaction 
He must also satisfy himself that tho gift is one 
that it 13 right and proper for the donor to mako 
under all the circumstances and if ho is not so 
aatisGcd it is his dutv to advise liis client not to go 
on with the transaction and to refuse to act 
farther if the client persists Ptmtll v Boiceff 
II900J 1 Ch 2i3 liripAf v Carter 129031 I Ch 
27 followed Coonber s Coomber [2922] 2 Ch 
273 distinjruishcd In considering the validity of a 
deed of gift tho ab«enco of a power of revocation 
IS of importance though not sufficient by itself to 
fihow that the gift is invalid i?oW v BaF / B 
S Ch App 430 icfciTed to l^Aimn DassBe v 
KnisntiA CnAynrA 'Mokfrjeb (1912) 

I L R 89 Calc 983 


Peath of donor before registralion 

of deed — by donee vnthout consent of 
donors legal rej>resenlnUies~Tr<insfer of Property 
Act (IV 2S&2) s l''3-—BegistTaUon Act {III 
of IS77) effect of A de«l of registered by 

the donee after tho death of the donor without 
the consent of the legal representatives of 
the donor is valid There w nothing In a 123 
rf tho Tranter of Property Act wbch requires 
tho donor to have the deed registered all 
that IS required is that he should Iiavo executed 
tho deed Oneo such an lostrumcnt is dulv oxe 
ented tho Itegistration Act allows it to he rcgis 
toTcd even though tho donor may not agree to its 
rrgwtration and upon registratjon the gift fakes 
vdcct from tho dat< of execution. Ilamamirlha 
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digest of cj^es 


( 1832 ) 


OOVERNMENT—confJ 

forfeiture by — 

See lORFEiTCRE I L R S6 BOB 589 

jodi payable to — 

See Inamdap I L R 40 Mad 93 

liability o! — 

See Pevsioss Act (\XI1I op 1871) 
ss 4 6 C I L R 37 All 338 

loss to — 

See Acno perso^aus hohitijR com 
PEPSOXA I Ij P 35 Bom 12 

Older of — 

See ItiEEAS Corpus 

1 L R 39 Calc 164 

right o! to asses Reyeni-e — 

See AsSESsstr^T 1 B R 43 Calc 973 

Tight oS to streets drains etc — 

See MuxiciPAL Comcn.. 

1 li R 38 Mad 6 

share of — 

Set liAM) Acotjisrrro'?— C ompensation 
I L R 40 Caie 64 


■ - suit agamst — 

Su Abkari Act (6ou Act V of 1678) 
as 32 07 I L R 37 Bob 101 
See Civil Procpdcre Code ( Icr in or 
1882) a 42i I L R 85 BOts 42 
See Cmt Pi ocedcre Code (Act 1 or 
1008) s 80 I L R 40 Bom 392 

ultra vires order of— 

See LijutaTION Act (II or 1905) Sen 
1 AFT 14 X L R 89 Bom 494 

GOVERNMENT CIRCULAR 

effect of — 

See Cpd-iinAL Pevisionae Jcbisdictio'> 

I 1. R 40 Calc 4L 

GOVERNMENT DEPARTMENT 

— Gmerntnent dqiartmeni 

dtseretiOH vested tn by Statute tf arttlrartfand vn 
toTilroUed — Colourable exercue amounltny to tejutal 
— Court* poicerlo »ul«r/ere The plaintiff an em 
ployee m the Public Scrrico of the Stato of New 
South Wales on his retirement in 1905 became 
entitled under s 4 of the Public SupenLannation 
Act o! 1903 to a gratuity not exceeding one 
month a pay for each year of scrvieo from the date 
of his pcrminont emplovment the gratuity 
to be calculated on tbo average of his salary 
during tho whole term of bis emplc^meot and 
to be pavablo m the case of retirement alter the 
commencement of tbo lublic Semeo Act of 1902 
only in Tcspect of service prior to such cummoice 
merit. The 1 ublic Service Poard awarded him 
a gratuity based on the average of his salary 
reckoning his service however np to a certain date 
m ffij"; Plaintiff having ashed his service to be 
reclconcd up to tho date of tho commencement of 
tho Public ‘■ervice Act m 1902 he was first Informed 
that m respect of that claim no further sum could 
he paid but subsequently tho Board allowed him 
one pcnn\ for each vear of service sub e^uCnt to 


GOVERNMENT DEPARTMENT-coi td 
the said date m 1895 No fault was thtrebj 
adouttedU intended to bo found with th® manner 
m which tbo plaintiff had di charged hw duties 
nhen in service lltW that tho discretion, which 
the Government purported to otorciso (through 
the Public Service Board) was not an arbitrary 
uncontrolled discretion but a discretion to be cser 
cued TcT'OTiably fairly and justly An illusorv 
award such aa this — an award intended to be un 
real and unsubstantial — though ro^de under guue 
of exercising discretion is at best a colourable per 
formance and tantamount to a refusal by the Boaid 
to cvercise the discretion entrusted to them by 
Pntliuncnt Williams i Giddi (1911) 

IS C W N 669 

“GOVERNMENT ESTABLISHED BY LAW 
IN BRITISH INDIA ” 

Sre Prtss Act IilO s 4 

I L R 42 All 233 

GOVERNMENT IRRIGATION SOURCE 

See Maoris Irbwation Cess Act a 2 
I L R 34 Mad 366 


GOVERNMENT LAND 

See Lavd ACQVisnioN Act (I or 1894) 

Z L R 34 Bom 618! 
Set ^Iadras Estates Lavp Act (I or 
^ 1908) es 0 stJ8 8 (8> 8 

I L R 39 Mad 944 

GOVERNMENT NOTIHCATION 

Set TRA^5FrB or PBortrTir Act (IV or 
18S') s C9 I L R 86 Bom 617 


GOVERNMENT OFFICER 

>nit aenmst— 

See BousAT OooBt or Wards Act (Bom 

ACT I OF 1005) 9 3 (c) 

I L B 37 Bom 313 

GOVERNMENT OF INDIA ACT 1833 (3 and 4 
WiUiam IV c 85) 

-5 39 45 46 and 51 — 

See Defencf of Iwdia Act 

3 Pat t J 637 

GOVERNMENT OF INDIA ACT 1858 (21 & 2S 
VICT e 106) ^ 

s 39 42 55— 

See Eifdftios of Decree 

I L R 88 Calo 754 

S, 64— 

v<e I EASi. ro APPEAL TO I PI' F Coc'.CIL 

I L R 42 Calc 35 

ss 65 to 67— 

Se Jl'RI301CTI0> OF CrVTL CklOET 

I L R 40 Calc 391 

GOVERNMENT OF INDIA ACT 1859 (22 and 
SaVict c «) 

s 1 

Vm Execition or Decree 

I L. R 38 Calc 754 


( ) 


DIGEST OF CASES 


( IMi ) 


GOVERKSIE'TT OF PfDlA ACT 18C5-(2S A. 

ea Vlct. e. 1') 

t. 4— 01 fy CorMurf 

II C'<^y)r^ if I j Oe hov iintt rj lA« /’iWa a J 
r>> net * — Sof f a/ oi 6» /ofol Gortrn 
nt t t-ai./(m ol > J »n c* rf itnet to Vit ether 
i rind t^td ej Th(* GoTtrnor Ocaeml In Council 
liiTjn" Ir » NoiiCeaiioa under the GoTemmentel 
Isdik \cl I. 4 <!erUrr<l Ibo de^p^trcAm o| 

the I iTtf r»njF^ to I"© the boundiry between the 
dll n I c( itiliiA in tie Lmted I'ruvmcei and the 
diitn t of ‘‘hahilal la tlihnr the deep utrcam is 
IheboandsM l^twren the two I rormeei and deter 
runesthejtinwL tionotCSiiK lurtiailualethrrtin. 
No iGciUoM It the Local LoT«nin«tt Iwutil tot 
Ccseral Saformatitn that in eoaiequence of aehat^e 
in the course of the deep-stream certain rilla);es 
hare b*T-a traaifcrrol from one 1 rorlnea to the 
other do not sfTeet the matter MaiiiiLiJa Kcstio 
r&asao *1X011 r NintaL hrMiB 

6 Pat L. J 451 


COVERKMEKT OF DfDlA ACT 1015 (5 and 6 
Geo V e 61) 

ts 65 and and Amendment Act 

1016 (6 and 7 Geo T) t 2— 

Ste Cottaxon GsxEnst ix Cotscit 

L L. R. 1 Ulh 326 


' I 72— 


5e« DirixcEOrlxuuAcT lOIS ss tvo 
11 3 Fat L J 637 

U. 106 107- 

&ce Deruce or l5bu Act lOt-r u Ito 
II 3 Pat L. J 637 

' r IxcoMC Tax Act IIMO s 61 

L L. R. 44 Uad. 718 


Fstes Act (1 or 1010) r 3 (I) 
raonso I Ii. R 30 Mad< 1104 


•jet Ilioi! CocRT Jcnisoi-riOK or 

L L. R. 43 Calc. 622 
— • 107 S8 71 and 217— 

See CiiOTA Nsofcb Tcxaxoy Act 190S 
8 71 3 Fat L 1 143 

Sit CoxTEKPT or Court 

J L. R. 42 AU. 26 
S< Civir IftOCEDune Cone 1003 O 
\XI B 60 2 Pat L y 130 

^e< CnimxAb Pbocedube Code 1893 

8 103 4 Fat L y 609 

s 14 24 C W N 06 

I L B 40 All 364 
I L R 41 All 802 
I L. R SO AU 612 


Se DisUIS^AL toe DEriT71,T 

4 Pat L J 277 


See Ilion Coernr Ji niiDicxiox or 

I L R 48 Calc 622 
?«e Laxb Acquisitiov Act (I or 1801) 
X3 3 AXD 18 I L R 42 Mad 231 
iS«e I EQAL Pbactitioxebs Act 1879 
8 14 1 Fat L y 676 


Set LtTTHi8 Patest 


‘■et Pbovixciai, Small Cab e COlbt Act 

1887 s 2 j 1 Fat L y 485 


a07£RI7UE?fT OF INDIA ACT 1915 (5 and 6 
Geo V C 61)— fon/d 

-■-1 107 t$ 71 and 217— eonfrf 
Set lUcrivEB 4 Pat L y 20 

See REtisiox I L. R 47 Calc 438 
S< RcmuL 3 Pat L y 632 

Set \tmiDRAWtL or SLIT 

2 Pat L y 682 

— On a difference of 

opinion lelween two Judges exercising retisioiul 

K wers the decision of tbo Senior Judge protails. 
IXBAII niittttt F MiRZAX SaRDAR 

24 C V7 N 97 

Siiperin/endence Utg\ 

Court » poieeri eif—Cole of Cnmtnaf Procedure {Act 
I of ISOS) e Uo In exerciso of its towcf «if 
•npenotendenco tho High Court irill Interfere with 
anerderunders U of the Code of Criminal Proco 
dare ISOS where the Magistrate has aeted without 
jurisdietion or haa oxeoedoJ his jurisdiction It 
will not inloricre merely beeauso there has been an 
ifTcjrulanly In tho proceedings or an erroneons 
decision on a itiiestioa of fact or law but it can 
and will interforo when thero has boon a material 
Im^lanty wliich amounts to a refusal to exercise 
or an nsurpation of junsdiotion or wluch has pre 
judiced a party to the proceedings It Is not 
alwaya laniabcnt upon the Magistrate to gire 
effect to a recent decision or proceeding of a Cirll 
or Criminal Court Ao hard and fast rula eaa ba 
laid down on this matter Pasuesiiwab Snon o 
KatusiiTATf 1 Pat Zb y 336 

GOTERNUENT OPHCIALS IN BOMBAY 
See Hesctuptiok 

I L. R 39 Bom 279 

GOVERNMENT ORDERS 

Are Madbss Irrioatiot Cess Act (Ml 
or 1S0.>) s I I L R 38 Mad 697 
See Secbetabt or State fob Ixsia 

I L R 39 Mad 781 

GOVERNMENT PROCLAMATIONS 
See Sale or Goods 

I L R 40 Bom 11 

GOVERNMENT RESOLUTION 

5«e CiiiMWAL PaocBDiTBK Code (Act \ 
or 1893} BS 107 210 21S 

I L R 42 Bom 172 
OOVEPNMENT REVENUE 
Set Babuaka Qbant 

18 C W N 42 129 

assignment ol — 

See UxiTBD pRovixcEs Lind Re7exi7b 
Act (III or 1901) ss 151 5 - and 09 

I L R 33 All 656 

GOVERNMENT SALE 

6ee Waste Lands L R 43 I A 303 

GOVERNMENT SECURITIES 
See SECuarriES 

See P Act 

W H 87S 
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M&EST or CASES 


( i83G ) 


GOVERNJIENT SERVAHTS 

Conduct Rule" for — 

See HrvDtr Li\r I 1 R 40 Bom 1S8 

Aeq}i\iUi Qt Cnminat 

trial dismissed utlhovt opporluniti/ to defend htm 
self — IfOtiJiaihon of dismissal »» Gazette — 
for dechratio < that dismissal good gnuyids 

and tn contraiention of Ooiernmeni rules and that 
nott/cafion tlfeyal tf hes — agaifut CrtneJi by 
dismissed senants for wrongful dismisial or Ii&ct 
tfhes — ’specific Belief Act {I of J877) e 42 V^ero 
plaintiQ who held a mmntenal post in tho Burdwan 
Colleotoratc having been tried nndcr as llO ICl 
and 466 of the Penal Code and acquitted was dia 
missed by the Collector who based his conclusion 
not only on the materials on tho record of the 
criminal tiial but also on matters outside the 
record and this was followed by & notidcation m 
tbe Calcutta ette tothecRect that /f II having 
been dismis ed from Oovemment service is de 
barred from re employment in any capacitv under 
Government Held that since a sonant of tho 
Crown IS liable to dismissal without cause assigned 
the plaintiR was not entitl^ to cue m a Cirit Court 
for a declaration that there were no good grounds 
for dismissing him Post v Secretary of Slate 
I L r 33 Calc 6S0 King v Secretary of Slate 
130 L J 357 e c id 0 ir A 486n Curulji t 
Secretary of Slate 1 L B 27 Bom ISI relied on 
That be was not entitled to a declaration that his 
dismisaal was in contravention of the rules framed 
by Government becaus<. such a tchef does not 
come within the scope of t 42 of the hpecifio Relief 
Act any Haim for consequential relief in respect 
thereof against Govemiueat not being maintain 
nble DroMi Acer v Kedar AutA l L R 39 
OaU 70i V e id C U iV relied on That 
as the Crown could not be sued forlibel tbo plaint 
is was not entitled to a declaration that ms dis 
nusaal should not have been notified assuming that 
the notification affected hta reputation That 
Government is within its tights la notifying Iho 
dismi sol of a servant and foibiddmg his re employ 
meat Per Mookeiwek J — Under Government 
rules plaintiff was entitled to be heard m defence 
before his dismissal Bah Das Hazha t brcRS 
TAUT OP State tob Ikuu (19U) 

18 C W N 106 

GOVERNMENT SOLICITOR 

See Costs I L R 40 Bom 5S8 

GOVERNMENT TENURES 

Sfe Sale fob Abkeabs of Pfvebue 

1 L B 89 Calc 981 

GOVERNOR GENERAL IN COUNCIL. 

See OoVEKNSfEKT 

• powers ol — 

See Habeas Coepcs 

I L B 44 Calc 459 
Sr« JuRT bioiit or trial »r 

I L R 37 C&le 467 
See Leave to abpeil to Peivt Cotr>CB. 

I L B 42 Calc 85 

" power of, to make Regulations — 

9«< ELEtmov I L B 41 Calc 384 

sanction by — 

5«« UvncrsitA Iectobismip 

I L R 41 Calc 518 


GOVERNOR GENERAL IN COUHCIL-confd 

Poicer of~EtntTgfncy 

Legislation to deal lentA noting and acts commiHei m 
open rebellion — supersession of ordinary Cnmtnal 
Courts — Ifar/ial Law — Ordinnnees I and IV of 
1919 sttiing up Commissions for trial of offence^ 
Legislation affecting lavs on ichich depend the aUe 
gianee of snfjects of the Crmen — Ooternnen' of India 
Act 1915 (5 and G Geo V, e 6J) s 65 sub s {"I 
jnd(8)and8 72 — Oournment of India { imendmenl) 
Act 1916 (6 and 7 Qco t ) e 2~^ompetency of 
Commissions appointel by Local Goiernment to in/ 
ojenees — Laics in port repugnant not ichoUy toil 
The question m this appeal i ns to the compe ency 
of the Commissions appomted under tho Martial 
Law Ordinance of IftlO to try the appellants for 
offences committed in rioting and nets of open 
rebcUion The noting dutmg which the offences 
were committed broke out into open rebellion at 
Amntsar on 10th April 1910 The appellant Bugca 
was arrested on 12th April and he other appel 
lants on subsequent dates none of them was taken 
in arms or m the act of committing tho offences 
alleged against them On 13th Apiil the Governor' 
General in Council acting tinder the Bengal ‘^tati* 
Offences Pogulalion (V of 1804) which was es 
tended to the Punjab by the Punjab Laws Act 
1872 made an order whereby he suspended the- 
functions of the ordinary Cnmioal Courts within 
the districts of Lahore and Amntsar (and subec' 
quenllv m Gujranwala and Gujrat) as regards the 
tnal of persons for offences such as tho appellants 
wore charged with and eslsWished ftartial Law 
witbm tho 0 districts and by the aamo order he 
directed the immediate tnal by C ourt Martnl of 
all such pet ons On Uth April tho Governor 
General in Council acting under s 72 of the Govern 
ment of India Act 1015 made and promulptcd 
the Sfaitial Law Ordinances of 1919 whereby it 
was provided that every trial m the districts of 
Lsbore and Amritsar (and tho other districts) held 
under tho Bengal Stale Offences ReguKtion 1864 
instead of bcine tried by Court Martial should be 
held by a Comroisvion of threo pcrsoni appointed 
by the Lot»*l Oovemnient ^ 7 of Ordinance I of 
1910 enacted that save av provided bv a 6 the 
prOTisinnv of tho Ordinatico shall apply to alf 
persons referred to in the Regulation who are 
chatacd with any of tho offeneoa therein described 
committed on or after the 13t)i Apnl lyi!) By 
Ordinance 1\ of 1019 made on 2l8t Apnl the Com 
imsbieners ivere empowered to try any person 
charged v ith offences committed after March 30th 
J91Q S C5 of the Covemment of India Act 1915 
wlulo giving the Gov mor General m Council a 
general po^er to make laws for British India cn 
acted bv sub s (2) that he should not he able to 
mako any law affecting tho authority of ParJw 
meat or any part of tho unwritten law or 
coustitation of the United Kingdom of Great 
Britain and IrcUnd whereon may depend in any 
degree the allegiance of any person to the Crown 
of the Unit^ Kingdom or affecting tho 
Eorereigntyr or dominion of tho Crowu over any 
part of British India and by sub s (7) enacted 
that he should have no power without the 
previous apnroval of the fcecretaiy of State in 
Council to mako any law empowering any Court 
other than a High Court to sentence to 
tho pumshment of death any of Ifis Majesty a 
sQbjects bom in Europe or the clul Iren of such 
subjects or abolishing any Court By s "2 tho 
Governor General m cas/'s of emergency was 
empowered to make Ordinances for the peace and 
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DIGLST OF CASES 


( ISIS ) 


OOVESNOR 0ENt3lAL tit COUhCtIi-<o«li. 
cool cotenmrnt of I nil 'i [mlit wIikI tire *«> 
mvc for not more tfiMi nt monll % the natno fetco 
of law iu> Ada paa^'d un ler a. I > the potrer hem 
rolject to the Tea'nctions m tliat oection Tho 
naOtet of Ir tit w-erc *l the tr»»l 
«Eat>,ed with offeie** un ter the Icnal (afe and 
some of them were eontchred to death »/»ff 
that Otdinanee 1\ coul I no l>r> conatniotl na m 
tended malt to etten 1 tho operatirm of Onimantw 
I to oHenivx eomroittcil Itfore nth \pnt I ul not 
ewlief than the 70th 'farch and thercloro did not 
app}« onlj (lue Onfisaneo 1) to persons taken m 
the act of committing one of the olleneea specified 
la RegnUlion of IWl U was clcArly stated in 
the rcatal intit«lueins tho Ordinance tliat its 
operation was not confneil to the t'crsons and 
oflenrea described in the earlier Ordinance iirfd 
also that Ordinance IV was not mrafi 1 bj reason 
ol sub-s. |S) of a. t I of the Gosemment of India 
Act, 1915 as aficetin; the unwntten laws or con 
stitntioa Ul which depended t)ie atleeisnce of IIu 
Mafestys ffibjecta m India That suh section did 
not pmcnl tho Indian C wetnment liom passing 
a law which may modify or affect a rule of tbo con 
stitation or ol the Coihraon Inw upon tho obscro 
ance of which tome persons may onccive (hat lus 
sJlegiaace d pends It refers only to lasni which 
directly affect the allegiance of the snbi'^t to the 
Crasm as by a Iran fer or qualification of the alle 
jpanee or a modification of the obligations thereby 
imposed, tltld further that OnhAance fV was not 
lOTalidated bv sub a |3) of s Cm of tho Govemroent 
ol India Act 1915 as infnnmng tho prorisien 
which preventa the Governor < encral m Council 
from empnwemig anr Court other than a Qigh 
Covt to Sentence to death anv of His Majesty a 
subjects bora in huropo for s 2 of tho Ooretn 
ment of India Amendment Act Ifiln whi hat the 
end ol a. 24 of the Act of 191S has a<l<led n tUuse 
which rnaoU that a law made by any authority 
in Bntish India and repu^ant to anv provision of 
this or any other Act of larlument shall to the 
extent of that repugnanev lut not otherwise be 
sroid. If Ordinmce IV therefore conffavened 
a. Cm rub s (3) and sras repugnant to that section 
no far as Cntisb liom subjects are concerned it is 
void only to the extent of that ropit>maacy Hocoa 
V Kixo l^Mrcnon I L B 1 lAb S26 


“aOWHA” CEREMONY 

— pit at— 

?*« HrsDU Law — C irr 

1 L R 37 Cslc 1 

GRACE. DAYS OP 

for payment ol tent — 

Are l.ANDroRO mo Tbvast 

I L. R 39 Mad 834 

OBAMOPADHYA 

5re tAtAUDAR Josui 

I L. R 49 Bom SK 

ORAKT 

Hee Bomsav L.vwd Revksv a Copi 1*19 
8S flH ASH 79 

1. L. R 45 Bom. 820 

98 Cfi AhD 214 

L L R. S9 BciitL 915 


OBANT— fontd 

See PoMfi-Ar IlrRrDiTAftv Omcfs \ct 
(Bombay Act Iff or !S?-() s Ij 

I L B 44 Bom S27 
S e CosToM 1 L R 45 Cldc 835 
Su DEEIUU'. AomCVLTlIKISTS Rbltcf 
Act 8 » axpL (h) 

I L B 38 Bom 151 
Su Gra»t b\ Cbowv 
Are Jaaw L L. R 42 Mad 675 

ire nstiEBY I L R 42 Calc 489 

See Hjxdo Law Aoorriox 

I L. B 43 Bom 778 
S e JiJiiJB I. L. R 46 Calc 685 

5re Itmam I L R 47 Calc 979 

See MtwERit, Uioiits 

I L R 42 Calc 846 
I L R 47 Calc 95 
See SARAWfiM [ L R 41 Bom 403 
Srr Tbawstcr or TaorxrTT Act (IV or 
1532] s 10 I L R 88 Mad. S67 

See % Rtm I L R 37 Bom 409 

as Inam — 

See lARDtORD AXP Tsvakt 

I I. R 3S Had 155 
MAbRAS EsTATes ZiAKo Act (I or 
1005) s * I L R 88 Mad S91 
I L R 41 Mad 1012 
SO I L R 59 Mai 494 

See Madras iBRioinov Cast 4 ot 

Z L R 40 Mad 888 

■ hy O*0TO— 

5ie hisncRT J L R 42 Calc 489 

conflicting descnptioas of— 

Bre lAASt I L R 3? Calc 293 

— doefnne of — 

^ee LXAsa I L R 36 AU. 387 

of melvatam — 

See Uadrab Estates Laxo Act (.1 of 
1903) B 8 1 L R 38 Mad 891 

to wile and ainoc son — 

7m TaARsna of pBOrEUTY kn (IV of 
J882) a 10 I L. R 38 Mad. 867 

whether on political tennie — 

Be Bomb iy Rtveyce Jinnsoicriox Act 
1870 9 12 L L R 45 Bom 463 

Maintenance Giant — iimitanon— 

lenoney 6y tufftTaKCe — fiiw'itofi'Mi Acf (XF of 
J877) Seh II Art 13''— flrnnfcr and Oranfee — 
Adreree jOMUnon A tenancy by suRersneo would 
not by itself make the nosacssion of the holler 
iigbtful so as to prevent liinitation from runnmg 
but if the landlord or the penon entitled to resume 
the tenancy docs anvthmg to mdicato his assent 
to the eontinuance of tho tenancy that would 
itself be suSnent to'^ATert the tenancy by snfier 
ance into a o vear and m Biich 

a case the that provided by 

Article 139 of the , S to the Limit 

ation Act Rah ' \ CittRaAUBAK 
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JyiQhiiT Of CAifiy 


( 1841 J 


GRAKT— eoriftf 

Grant o! occupancy Ijy Gotcinmenl 

undi»r a ba1)nUyat — Conii^on nj to rMmp 
tian Jor Qoiernment pvrjjosts that \s, Jor ^atJuay 
<in<Z otAer purpoies — Salt by Gooernment— Cowtrw 
(ton of lAe eordthon — Oaitnimtnt JjXI prcpnt'on 
Under a labu'tyat tho occupancy of cert&ut la^ 
had lieco granted to tho plaintjS by tho Co^Wor 
subject onlr to the condition that it should be 
comoctent to Government to resume iho lend 
whenever it should bo required bj Govenunent for 
Govemment pufpose<< tlj-vl is for Bailwav or olhet 
purpose* Afterwards tho land was toaumed and 
was sold to defendant 2 (from whose grandfather 
It was orismally acquired lor a Railway) The 
plaintiff thereupon brought the present amt 
against the Secretary of State for India ui Council 
and defendant 2 lot the recovery of tho laud on the 
ground that the sale to delendant 2 was not for 
Covemmenfc purposes J/elJ dismi sing the suit 
that Govemtocut were the propnetora of the 
land aad as eiich they could resume it whenever 
thov required it for their proprietary purposes 
Govemment purposes mast be construed os mean 
wg that thev were purposes of Govemment as the 
*3(016 proprietor purposes which Government alone 
were entitled to proscribe in the ererasn of their 
iserctionary powers SArtmto SAnsuErrr r 
Sfcaerotv or srars tor Ixdu (1012) 

I L R 36 Bom 436 

^ ...i. .. - .. gyf^fp ama — -XMse or JActnir—Con 
«(rKe(to»— frochce IV here a great involved a 
tcaiufee of an mtecest in. immovable property 
the grantees were m the position of feuaute if 
it did not they were at least m the position of 
Ijccssees ^There sa an on eirromant<s there were 
eUusos by wlueh the grantors reserved to them 
selves certam ngbts for limited purposes bit 
which propetlv uonatrued gave the grantees ex 
ctusivo pos essioa of tho property the grant 
amountm to a lease To gwe exclusive possession 
there need not he express words (t is sufSoienS 
if tho nature of tho sets to be done by the grantee 
requires that ho ahould have exclusive possession. 
Jloa^ V The Over<«ri cf Trumptn^fait L S 
G Q B 56 relcrt*^ to Bistmctiou between a 
license and a lease lies in the fact that in the case 
of license there is no transfer of interest in (and 
whereas in the case of a lease there is transfer of 
such intcrc.U Upon tho couatruction of the is 
etrumeut as a who'o Stld that the paraiuount 
intention of the putties was to create a present 
demise and that the grantee was la the yuynGon 
of a tenant htoiorAi Smoil i taur bnou 
( 19 U) 17 C W W 166 

- ■ — — Conduct of parties— Briiawe ©s 
Or aieertamin^ itUnhon of ymnior IJdd that le 
ilanco could not bo placed on tho eonduet 
of tho parties to ascertam tho intention of tbo 
grantor except in tho case ot ancient grants 
where the terms ate amt i„uuna CimcmaK v 
rrsAiTM ■Saph.idda Kosni (lOlt) 

10 C Vr N 796 

Water cess — ilaira* 11 alrt ttss Att 

l\ij p/ 3SC^}~~}'ree ffra”! of mier te/pre— lo 
j'l fo impose u<*tfr Mil lAcreo/frr It for some 
1 1 1 r ti j I < r other Or wen for no consideration 
a jrsnl wa Wtoro t' e pisiin of Madras Water 
t t (t Jf of iS' ) lijsde I V tho Cotcmni nt of 
' 1 an it r uuintity ol wat r or a certain d finite 


QfiAWr— tonW 

abaro of the water ol a tank to a person irrespec 
<iVo of fho u«o ho might make of it the grant is 
in law a freo grant ami tho Govemroent la not 
entitled to any Lind of payment thereafter for the 
wafoc undoc Jfadras Act VTI of 1855 J/nnx 
Susat ilndnliar v Tht StcrehTy of Stalt for India 
M Mad f J 350 followed Sccrebifj/ of blal for 
Iwlia V ^u/ami JV/irortrfjwwr/ir I J H St Mai 
Zt distinguished VavKATAsuPOiiiie SECEPrxBr 
or Statb roR Ikou (f 9 l 2 ) 

I L R 38 Mad 424 

Oratif for Batfci aemce— /’era-wp 

lon of grant — iVon produchon of (imM— Fresumo 
fion <!« Uy rijSt to remme cannot 6e made— FigAf 
of resumption mui bt prowd lo the Bombay 
prendcnoy nheto Deshgat Vatan lauds are granted 
for the pertortuanro of jwrsonsl services n® pre 
sumption can be madn that the grantor has tho 
option to determine the services and to resittno 
the lands I( a grAntor takes up tbat position and 
claima that os his right ho must show either (hat 
tho terraa of the grant giro lum that right or il fh<» 
t«raia of the grant are unknown, that tho proved 
mrcunutanc'^ puldy an inference that he h-va that 
ngUt Yxu-sva Sabreka r BMtsisrrA Gnttw* 
(10(4) r X> R S9 Bom 86 


■ " Craot of liiod “besidM porata- 

bokc — CorMfruche* of—Fadvpat landt i* Tn 
eiinopoiif oni Tanjore Caluit ovntrtbtp of 
Fudvgat* tnmning of A grant of land by the 
Oovemmeat ceVnowledging the gtanfeo % title (e » 
whole village consisting of cortaio specihed area 
beeideo poraaboke gives the grantee a right to 
•li tho uoASsessed waste m the nUage caeh m 
waste or padoeai land % e land between a tivec 
bed and the high flood bank of the nver though it 
may not operate to give communal property «ueh 
«a burying grounds (emplo sites eto to the 
(prsntoo Nai-aynottMirtt t ICanruttppa Voooad 
Appeal No U15 of 1910 and Secretory of Skit# ▼ 
/CannajjaUft renfjjtaralnannuib Z3 Mad C / 
167 referred to Badugai land m Triohinopoly 
and Tanjore taluks mean land on the lower fevd 
bulk breadth of tho nver betwrou thoedge of the 
eandy stream bod end the high flood level bank. 
hADAsrVA ArVAB J — Tho .pnnt of porainboko 
does not operate to give the grantee the bed of the 
nvor %f»aai&g of the word Poramboke con 
sidered Secretabv Of Stats v KAmnWATitA 
TaTBACxsfUAR (1912) I II R 38 Mad 108 


Custom o! primogeniture — Grant by 

the Maharaja of Cbofa A«;ipur — tmparhbililj 
of the es'ete— Proof of custom on it of— Xjcx loci 
Cttttoti of Cbola \ojp 'r— Afeaning of puira 
pflvtrofi 0«tAm gran's of ydiyirt by tbo Vafea 
raja of Chota f agp'ir to a per on rclatrd to 
him or to fill dojcoailAnfs dating from 1703 
to Usq wero in terms to tho grantpo And his sons 
And grandsons (p ifra pa ifradij Tho family ol 
the grantee hsd for several gonerations inter 
pcotiS tho words pufm pourrnU'i m (ho literal 
sense namely to mean son and son s son field 
that. At tho tinio of these grants the words had 
not acquired in Chota fja-'pur tho technijil moan 
ing which according to the Pnvy Council in fofii 
Jtfa\ « r Cdrtl <« /of I P Si [ ( g ( 
18CS when 

tt-cd in Milf* ciocuted m Ben-aJ and tho kranU 
m l!i< ciso ilij not convey an ab^hito eatst© 



( ) 


DlGt&T Ot C\shS 


( 1S42 ) 


GR^KT— coxJif 

ua-'OTittioncJ inl nulimiloj Pv J 

—rut although as h^l 1 U th^ Pnvj Cmincil 
t?ie »Ofcls conrcy on nf wl ito p-tato m Ivid* 
from c»mpfi*ion to concralion coupled 
with fall power of aliemstion thMo words of limit 
atin raiT b- contrrflol (\ cii tom Iimilm-» their 
••ope »nl operation If Li>K Lai r /fumencor 
NuU r I P 31 I ale orj 5 r 3 relied on. 
Up to the Ian h u'rantr-l deseonde*! re^uUfly 
accordn" to tho rule of i nmn;nmituro to tho eldest 
Jraod de*cenlant of tho elleat fOn when thoJsit 
taaledesecn laat ot that hr© dimg leaems a widow 
tlw Maharaja pro-wltal to rraumo tho ) roperty 
whilst two hwther' th<* de»ccndanU of & ao(in.^er 
•on claimol to siieccod to the properti rbo dis 
pates terminate 1 m two deeds one etecuteil hy too 
brothers a^rcein* that the widow a'lould hold pos 
session of the property as long ss sho livo.1 upon 
payment of r n* to the Maharaia ami that Iboy 
should tike po^ewion after her death and tho 
other by tho Maharajs purportm;; on re© ipt of 
conai leration to rcl-aae the lands to the brothers 
in equal ihares lleU that oa there was no failtm. 
of hmr in tho lino of tho Rranteo the Iktahsraja 
hai no right to resume and tho ttnad to tho 
brothers waa » nullity Per Cnaraiav ./—That 
M tho younger of tho h others had tho ncht to 
Kuoeeed on the death ol tho elJor without male 
i*me his eoneurreaco to the deed in farour ol tho 
widow might Iwto been uken to aroid futom 
trouble Per AiKtysox J — That the a-^ment 
was ittefloetiyo to alter or yan tho Impartible 
character of tho property or to change lU method 
0 / oercluliox PerAruesos /—The custom of 
pnmo„cmtnrc which prcrails m (hota Nagpur in 
the ease of grants made by tho Maharaja whereby 
the property an gnatod u deemed Impartible and 
dwwads to tho eldest male heir by Imoal des ont 
applies with greater force m the rase of grants of 
property mvie between tho Maharaja and lus 
relations Kapil'ia ith v Oov runt nt 2"* ir R 
IT referred to Whore a custom prevails m one 
bran h of a famil) it is atroni eridenco to be rebel 
OB that it applies with equal force to another 
bran h of tho same family /7Trur/i/f^m?yn Pm ad 
T Stp r^mlhuis^a Pratad I f R 23 Ul 37 5 
C W *t 33 relied on Tho custom is rocognitied 
not only as a family custom prevailm in tho tlaha 
raja s family but also as the I a loei custom of 
Cho-a Nagpur GaursDna Nath Sain i)EO v 
Mat iioiA NATrf Saui D~o (1910) 

1 Pat L. J lOJ 

29 C W N 873 

Presamption of lost gtemf—ln 

able we of proof of legal title on Ike bati» of vser 
exertteri and eijoged Wlieto ft Couit h ajk d to 
prei lino a grant in favour of ft party m tho nature 
of a lost grant « e a lawful ori-rm of a Ion<r md 
continuous user and enjoym»n‘ of property m the 
abs nee ol legal jrool of title it should presume a 
grant on tho basis of tho user oaer isol nnl en 
joyed by that par y Nawaoarw Coar CoMpawr 
X-i » 13 iiABiHL rmat vAir (IDloj 

20 C V7 H 1155 

Grant by Goyemm nt— Is 6eiwfeJ 

bj a non ntmgabU rurr — of grantee to half At 
h I of the ri er pretomption ns to—Ome of pnnng 
eontranj on grantor Held by the Fiill Boaoh 
(i) that in thn ease of a grant of land by Goreni 
inent described as bouniod by a non nny^able 


ORANT— con/J 

river the presumption (which may be strong or 
weak ftcooiding to circunistmcos of oiuh case) is 
that the grant pisses to tho grantoo tho bod of the 
riTcr td meJium filnm aqme and (ii) that tho 
onus of showin” tho contrary is on tho grantor 
\eNKATA LiK3nMrV\nASASDIA l Tint SStKETABT 

or StATF (1918) I L R 41 Mad 840 

Grant by samlndar ol Talabi Brah- 

mottar tennie — inteetdenl to Perrutnenl Settle 
•neni — Ten iret perirtanent hereditorv find Irons 
feraUe—Crnnlee righit of to mineralt—ibi nee of 
erpTM end nee that theg formed part </ the gra il— 
Pfolrneiio’i of Indian {i(iyafion A grant in 
rndift his not tho spocisf and tochni il meaning 
AttAchod to tho same word in Fnglish law A 
Talibi BrahmoUar grant ot a ramindars village 
at ft flted rent made before tho Permanent bottle 
ment bv the then Ra/ft of Fa heto to the prede 
cos ora m title of tl o appellant although found to 
be ft porman''nt hereditary and transferable tennie 
was held (affirming the decision of tho Hi^h Court) 
not to cirry with it tho mineral rights in tho soil 
Mincrab svill not bo held to Kayo formed part of 
the grant in tlie Absence of express o\ idonce to 
that effect Ifan Uarnf/an Singh Deo r Sriram 
CbaWaTfirti I L P 37 rale 723 L R 37 I A 
Jo6 and Derga Prual r Bmja hofh BoJ 
t L R SO Cate COS L R 30 I A 133 followed 
Protraolion of Indian Iitigition deprecated. 
SitASut Bttrsis ifisBi i Jror: Pkisad Sihoh 
D eo (lOlft) I L R 41 Calo 685 

' Grant of Uad proof o’— Till* 

Jerdt u>Vj' nre— 9ri)» I'll grant not forlKeoming 
—^jbeeqjei* eaavejancrs throigh ichieA fide 
d*rnel title deerlt-^Ooirt rtfiung to consider 
them at title iteit nod b iting tteeino'i on ennjtel of 
partus— Error iibiftnij juaymenl— Rent eueelion 
no' coijideref— BMimy channel rtiipif'’ hetoen 
J/inidoiht/ and pritinb oon r ns fo fiffe to— 
Botniir tin fitf deeft i/inny is lynoref aid title 

d lared lip to eetfre II >t of ehaantl—Co irf if mg 

varg boiniarirt in tit tie it PUintiffs who s-ied 
for rc orery of ponsiiioi of aatrip of linl lyin'’ 
between Ihoir proruHos atil n public roid m I idng 
ft Ihd or nulla which lay h twcei the sa d promise's 
and tho road proyel a dear title for over oO jeirs 
by ft succession of duly registered eonvoyan.«s 
raortgiyes re onyayan os and orher ti In deeds 
and also preyed that durin that po lol they hid 
le* od portions of the Ind by leases that thomyslves 
wore registered. ThnJulgoatthetriila ordindy 
found in the plaintiff’s favour dispossession hayin*’ 
taken place within 13 years of the suit On appeal 
the High Court revors 1 that de ision obserying 
that tho original grant ot the land mi lo by Goyem 
meat about the year 1830 to one Smith to whom 
plftinhS traeed their title was not forth ominir 
and that thoagh m tho Inter eoaveyan es rsforred 
to above tho ilAal approrol to have been troitol as 
a part of the sibjeot of the grant it wis tiolikely 
that Government world inalude ft in their grant 
without 8 curm" the conttnied maintenance in the 
publio interest of a water channel which oxi ted 
from tune out of memory and plivetl a conspi a 
ous pat m the draina’o system of tho lo al Mum 
Cipaiity and that m tho aba n a of the on inal 
grant none of tho other do aments referred to in 
the case co ild be ro’ar I ns baitt” in any seaso 
title deeds they asly insufTi lent to 

creato ti le and I mere as r mas 



( 184J ) 


DIGEST or CASES 


( ihii ) 


GEAST — co> Id 

of tif lo Djade from time to litue bv the pretleccsson, 
111 interest ot the pfamtifls In this motv it 
trtafed the ca«e as ttiou^h it was one in which the 
Lcurt had notlung iclc\ant before u but tho eon 
duct of tho parties to dtcidc whcthci the 
or the defendant iluridi-alUj were entitled lo the 
land held afhrmmg the trial Judge that jt was 
fccarcelj po "ible to conceno of a rleorer title b> 
deeds than f/iat which w as proved by the plautifls 
and the High Couit was wrong ia taking that tho 
jilaintjfJa had no title deeds — in con equHtce of 
which error il never con idered the real question 
m tho case lhat having regaid to the boundary 
consistent!} found in tho deeds which waa stated 
to bo the public read it was impossible to hold that 
tho title of the plniatiffa went up only to tko centre 
line tf the fhot and thus make the deeds convoy 
lands marked out by different Rietca and bounds 
Jrom that which there appeared John Kinc L Co 
r Howkah JfONiciPALiiy (1914) 

16 C W K 898 


Eesumpfion of giaot — Dt^hgatVatan 

—Orawtycvp oAsserttcea — ^/rMUffiphon oj grant-^- 
Orant bvrdened. viih ae/tice prima iroo intt-mabie 
— friit 0/ ojjice lo uhteh lar tia art anntzelhtf uay 
of reiiunemtion prima facio reavrMbU — Burden of 
pronj Jn the Lombay Presidency where ancient 
grants of lands are sought to be resumed allgrants 
of tho kind ior the purpose of applying tbe lav of 
lesumptionfallintotwoniaineategcincs (i) grants 
of lands butdctieri with seivue and (ii) grants of 
o&co to which iandv are anneved by way of remu 
nerttion instead of or along witfi cash ifio loaner 
grants are always inclinable unic s tbe grantor 
can show that they have been speeullv conditioned 
CO as to enable him to resume lor failure to perform 
these etvice or at ius own wi(( to dHcOfttinue (he 
services and resume lend* Grants undei the 
second category are always resiimable unless the 
grantee can show that thev hare been specially 
C'Ordi tored otherwise so as to prevent their tesum 
ability CiiA>CBsPrA t ilDivi\*i!Ui Dissavpa 
(1919) 1 L B 43 Bom 37 

— 0/ (and by ouner vof 

funnmg mih any aptetfed plots tfltrdxnQ on attxg 
neot Jrom otentr — Brtvy Covrexl Itaie to appeal to 
lo — Cerlt/caUs granitd »b exercise oJ d»rrtl on 
teguuevieuta o /-— ( rant cr cotenant— tovenont not 
runnirg tttik tie land does not btnd as ignee — 
( rant >ct tealtng in preeext bvt to tale rjjut ly 
entry at an uncertain future date offending ogam t 
rule oj ptri etuUtea Jt is of tbe utmost joipoxtr me 
that ccrti'ieates of leave to appeal to the 1 »ivy 
Council when it i« suggested that they aje mde 
in tho exercise of di cretioc conferred should 
make plain upon their face that the discretion ba^ 
m fact been exercised In an agrecroent between, 
the Rajv of I arcsontU llills aid the fciternbari 
Jam iocii.fj the former stifulated (ha* il tier 
bocietv Inll teqiiirc any place on tic liiH and 
below Hereof at Mndhoban for erectme mard r 
and dbararisal i vnd for doing repairs and making 
I neks for Iho aid purpo e jn that case 1 and mw 
heirs rliall give for making m'lidir dfarrtn ata 
and bmks land stones from tic lull and timler 
free of ect ts and if 1 and my heirs refii o to give 
in (1 at en ( tl c •'ilan ban Iain ‘‘ocicty shaH take 
tf j same ol lit own I ouer Thcyitatnbart Jam 
Societj on piocpeding to cxiixj tlis power was 
tc Id by Ibe defendants who substqwentlv to 
tie agreeru ntjsd ar piired f aocfioW infcrerts 


GRANT— coneW 

in lands on which tie fcfciety sought to erect a 
temple J/eld, that the agieeircnt did not create 
in the feociafy ome present e tate or inteicst 
wlucli would prevent the owrer frcni making a 
grant to tie defendants and (he covenant net 
bemg one running with the Jsnd could not he 
enforved against the av<ijgrtes ficm the Taja 
That if the agreement were jegarded as ore to 
grant in the future w haterer land might he selected 
38 a site for a temple as the only interest created 
would he one to take effect by enfiy at a jatcr 
data and as this date was vnceitain He provisicn 
was bad as offending the rule against perpetuities 
Mahabaj DABAPCn Sctcu t ]<Ai.riiAyp Cbai 
nncRy (1C) 25 C W N 770 


GRANTEES 

estate ol — 

fi’ee Thansfer or Propari\ Act (i\ or 

1892) a 10 I Ii E 38 Mai 867 


GRANTOR AND GRANTEE 

See Ao'Tsnsr Possession 

I D R 40 Calc 178 
See Bent I L B 38 Calc 278 

S< Tniz I D R 44 Calc 771 

GRATGITOGS PAVMENT 

Set CoMBACT Act (I\ of 1872) 6 70 
I L R 40 AU 658 

GHAVEI. 

— ttockmg 0* on a mibtary road- 

fee Tort I L R 39 Mad 351 


GRAVEYARD 

^ee MahosiedaS Law — E' lOOWMBst 

1 L R 4Q Calc 297 

- Tretpnsf^Brectipn of 

fl eltdoter « twiWe gmee »n a dtsuaed pnmte grate 
wiTd—Pennl Code (Act TLl of JSCO) a S07 The 
erection of a shed ever* vKiitegraro Wowging to 
tbo coiDplamant 6 family in a disused grave yard 
claimed to to private propertv of the tiMpa sef 
with the Viiowledj,e that the feelings of tho com 
plamant would he likely to bo thereby wounds 
IS an offence under s 297 of tho Penal Code 
Bicbardbos J —The word trespass in e 297 
has not tho rawc meaning aa curoinal trespass 
»n a 441 of the Code but Implies any 
iwunoua act committed in tho place and with tho 
knowlcd-o or intent defined in t 297 

t hAiFEBOR (1913) J ]h. R 40 Calc 548 

GREAT CPAKDPATHEB S SON S DAGOH 
TERS SON— 


See Ilivnv: Law— & i ccz stov 




CPIEVOUS BDRT 

iSrg PrxiL ton* 


ta 190 32.> 
83 300 0.^ 

as 3(U 3.a 
See ProWNO 


1 L R 40 Bom 108 
Lxcep 4 

I L. R 35 Aik 329 
I L R 40 AU. 686 
1 L. R 40 All. 108 
I Ii. R 42 AIL 302 
J L. R 41 Calc 43 



( IMS ) 


DIGEST or CASES 


( 1840 ) 


OROUKD RENT 

■ — - — exenp ioa Irom to be express — 

<te nioHT or *^1 jT 

I L R 36 Mad 3*3 

GROUNDS OF FORFEITURE 

Sf' FoRFEtmic I L R 41 Calc 466 

GROUNDS OF BELIEF 


GUARANTEE 

S'** Co^TnlCT Act (I\ of 1872) ss ISC 
128 1 L R 42 Bom. 444 

contmumg — 

See Contract L R 47 L A. 16< 

contract ol — 

See PudcCipal and Sdrety 

I L R 44 Calc. S7& 


c t AmomT I L. R 37 Calc 259 

GROUNDS OF REVISION 

CRnirvAL rrvwtoN 

I L R 40 Calc 41 


GROVE LAND 

5 < Agra Te\asc\ Act (II <*r 1901)— 

8 4 I L R 35 All 200 

ss 4 ir- I L R 39 All 605 
H NS 1 L R 43 All 606 
.j 19 AND 58 L L R 42 All 36 
I AVUTORD AND TfNANT 

I L. R. 34 All 545 
St lIoBTOAoe I L R 41 All 45 
Oion PrvT Act 

— - I— I and mU o/ a 

grove — Clatm of irtortgognre to be e* proprietary 
Unanle—^ Sir liSnd which is simply grore and 
not atmeultural Ian 1 cannot Loair of the proprietor 
of which he could become the proprietary tenant 
even though it nuA haro been recorded os air in 
the Tillage papers Dhaowan Dr? » Piari Lad 
I L R 42 All 483 

— - — Cvelcmanj nghtA oj 

grove }olJef — Sight to mauilain groee by jaantatton 
of net treee — II eyii uf nr — Pefn/ic» of rtghu 

recorded «n the wagibvlar to the curtomary lait 
So far as decided cases (with reference to the ri"fats 
ot grove holders) go the tendency has been to limit 
the decision by the provisions of tho wajib ul arz 
and to assume that tho grove holder possesses all 
rights m icspect of his grove which are not excluded 
by those provisions For example if it la intended 
to debar a grove holder from his usual right to 
maintam his grove by planting fresh trees from 
time to time it is to bo expected that some motion 
o' such a curtailment of the grovo holder a custom 
ary rght willbefoundm tho wajib ul arz Onsnit 
filed by the zammdar against a grove holder for a 
d claration that the land in defendant s possession 
as a grove had ceased to be grovo land and for an 
injunction to prevent him planting more trees 
thereon it was found that the grove holder had for 
some years been planting trees to replace trees 
which had fallen and this without interference on 
the part of the zamindars also on a conatnictim 
of the wajib ul arz that although the planting rf 
new groves or trees without the permission of the 
zamindars was forbidden there was no specific 
provision barring the customary right of a grove 
holder to replace dead or fallen trees and the eon 
elusion a as tliat the grove holder atill possessed 
the customs n^ht of a grove holder to plant 
freh trees Ci eheLalt BitiasiLad 

I L r 42 AD 634 


Letter ol — 

See Construction of documest 

16 C W K 763 

— — . - . . Corttrael eonstniclio- 

of Whether eotitmgenlorvneondiUonal agreement— 

InadmieeiMily oJ eudetet of vhat took jUice af>- 
the ereeulion of the contract on qiieetion of lU can 
elritclion— Contract Act {IX of 1S72) v® -jI f 
and fid Tho question for determination in thi 
“appeal was the constmction of tho following iH.t#' 
dated 7th 4ugnst 1009 wluch was signed 1 1 th 
defendant and given to tho plaintifis as s<-cunl 
for tho repayment of tho loan of Ha JaiL< 
mentioned therein — In consideration ^ vi» 
having at my request acceded to the jrupoMl 
tho becretancs Treasurers and Ayests o! th^ 
Tbeumdas JLlls Company Limifw) to airsu^ 
to the Mills Rs U lakhs I hereby bind niyo 'i 1 
procuro a loan within two wetics of Ha JJ iaki 
on the first mortgago of tho ^IiUs bl > k j i 
and to pay you thereout the said sum of 1 ; 

lakhs agreed to be advenoed by you to tlir > 

In a suit for damages for breaeli t f tk Aonir*<- 
containtd m the letter tho Poiirts bi Ju U Jus- 
in favour of tho defendant tlmt all i e 1 un^ 
taken to do was to proouro tlio hn fiii^ of J | 
lakhs )( a first mortgago of the Mills mimi y i 
and to pay thereout Ha 1| lakhs to tlic j Uii it 
//efd (reversing that decision) that on )<s tiu «/.. 
etroction tho docMiaent amountr 1 to a aiWi. _ 
undertaking by the defendant that a 1 <1111 o* 1 j 1 
lakhs should be prociirod an! Hist wjl d s_ 
loan the sum of 1 1} lakhs ah mil bx t jir 

tho plaintiSa Semble Ivilonii 4 wl « t 
placo alter the execution ol tho 1 sjjtni iit v i 
admissible on tho questfou rf Its con U ^ 
tisaANJi Sons & Co i Biiaiuiui JIiijuaai 

II R 36 Boj ^ 1 


Sec Civn. Iboofdiiki' ( lur / 
IBS'*) 6 44T I L R 4< 

Vc foMrrojiisp 

I L R 

. Set Costs 1 L R 

See Gdardiam au utlh 
iSee ClARDIANS AND *41^ 
OF 1890) 

See Hindu L.ai\^^ 

1*U. M b 

See Hindu 
Set Hindu ’ 

M 

See Hindu t 
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^VATtVlMi-conid 


GUARDIAN— cohM 


^ee SUkoheqav La>t— G irAacMN 
S e ■^UHO^tE{)lV LlW — M<rBJ\OE 

1 L R 42 Calc 351 

See JIiNOR 

• — alienation fry — 

5e6 GtTARDUV Avu Ward Act 1890 8 7 
I L R 37 md 3S 
See HisDtr Law — G cARDtAW 

I L E SS 1125 
See Limitation Act (I\ oir lOOS) Aut 
1 t R 4i Bom 742 

— application by — 

See Goasduns and ‘Wards Act {‘VIII or 
1830} s 2 ^ ILK 89Som 438 

application ior execntion by — 

See IninTATiov Act (XV or 1877) a 8 
SCH II Abt 170 Etpl I 

I L R S4 Bom 672 

— appoiatment ol — 

£«e MsKoa L R 41 1 A 314 

1 L R 48 Calc 802 

loT xaamage— 

Set JCahomedak Law— JIarruo* 

I L R 42 Calc 351 

natoral, ngbt o! to manage peni 

3a; appointment— 

See Goabdiavs A^D Wabcs Act (llll 
or 1890} 8 34 

1 L R 40 AtaO 775 

powers oI-“ 

See }£AaoME£lA^ Law — ' tn-oR 

I L R 37 bXad 514 

1 Bindo widow — Se mamnye — 

’GuarJidKi avd Wards Act (V/// ^ 1S90) t 39— 
ITA^lSer a Hindi* ietdeui ttjjjKjintai guardtan vndtr 

iht AU loses Aw right of gtardianahp on re raarytage 
—H*nda TPtdow a Re marriage Act {XV «} lBa6) 
a 3 A Hindu tnOow rho lias obtained a, cerCi 
ficate d! guar^ansiup ta tespect of the person and 
property of her infant sons does not merely <» 
her ro raamage loao her right to act ea gna^an 
of the Biinora Ga>oa Peksbad Sako v Jhai/> 
1011} I L B SS Calc 882 

2 Appomfoent of naiit as 

-guardian ot the property of the minors by Coart 
— Sltnar — Qjordianaand irarrf* Act(r/// ofISOO) 
M S 13 — Jppfi6<3<ipn« i>j/ wof/iw «nd ■ 

Purdanashin laiSj~Rteordiag oj Etiderct IVhero 
a mother and granlaiother of tieo minors aepa 
raloly applied to be appouited guariluin of the 
pewns and properly of iho jamoi-s and dunng the 
peadeacy of tbeir oppljeations »6 was agreed that a 
■certain person should he appointed guardian of iho 
I ropertr I til he refused to taka up tho appoint 
mcBt tho 1> strict Judge mtbont holding an m 
ouiry into tho rcsx>octtt o menis of the appfiettioaa 
mado on order appointing the ^tarlr of Im Court to 
1 0 tho guardian of tie propertv of tho romors 
HU that tho Court had no power to male ai» 

rder o| pointing a guardian ereept on a substftBUTO 
applieati o under a 8 of tho f aardians and Ward* 
Act {\ in of 1830} and that tho appointment ot 
tKehazirnu l/m « <» Cndw* lOofthoOsarl 


lana and 'Wards Act (VIII of 1890) the Court is 
houod to hear sucli evidence as may bo addimed 
m support of or m opposition to the application 
before passing an order Tlie mere fact of the 
mother being a pvrdanaaJitn lady was no obstacle 
to her being eppomted guardian of tbo property 
the safe custody of the property and its due admia 
istratioa could be eufScientJy guaranteed by 
secimty being tahen from tbo proposed guardian 
the Court Jaiwa>ti Kcmki t G-Uadhar 
CPAD fljrA (IDll) I L R 3S Calc 7S3 

3 — Guardians and Wards Act VUl 

ol 1890— Orders nnder made without junsdic 
bon — Proceedings not had bonAhdo criers iii— ■ 
Consent obtained by gadieial freesurt — Judge no 
arbitrator One D diM leaving a minor uumamed 
daughter bj a predeceased wife and thxcs widows 
One R with a view to secure the mamage of his son 
with tho girl (so that ultimately the property left 
by D might pass into tho hands of tho represent 
atiros of nis orrn family) got the inaCenial grand 
father of tho girl who was ha servant to apply for 
the appomtment of himself as the guardian of tae 
property and person of tho minor but no part of 
Da property had yet vested m her the widows 
being nccording to Hindu law Z>s heirs The 
widows objected to the application but tho Dis 
tnct Judge having owing to a misoonception 
passed o^eta tiirocting that unless the widows 
placed their properties m charge of R bo woald 
remove the gu) whom they dearly loved from 
their cQstody to that of the maternal gnmdfathor 
they were induced to grant n lease of the properties 
to R after which they were made to present an 
applicatiOB for the appomteuent of thenuolvea as 
guardians of the person of the girl and they were 
tonnally appointra as guardiani Held that no 
guardian was needed for the protection of the 
person of the girl and she bad no property of which 
a possiblo guardian could tohe charge The appb 
cation of tho widows for appointment as guardians 
of her person was not voluntary and tho application 
of the tnatcmal grandfather was not mado boadfide 
and the orders pas ed by the Judge were without 
junsdiction Orders passed in proceedings so in 
etitutod and conducted oven if they neni aoiamsUy 
m conformity with statutory pronsioos could hai^y 
be regarded as mvesled with tho efiicicy ot legal 
orders mado in bond Jide judicial proceedings 
That the JcKlge could not bedeomod in this ossa to 
hav® acted as an arbitrator chosen by the parties 
TOluataniy tho ladies having in fact actod under 
judicial pressure of the fugaest (feoTce to which 
they were not in a position to oUer eScctuai and 
enccrssiul resistance and conso^ueatly Ledgard 
t Butt I T R 9 All m L r 131 4 13f did 
not appiv SiUtoiitA Kokr t IlAitinrv Chowdrt 
(IVU) 10 C vr R 444 


4 TeatamtHtary 

Qaardton— Appointment by imid eahon VMtero & 
testator bv his will opponlcJ one D whom he 
caUedhu trusted friend tho <re titor and 
•ppo^ded that U sras on Jus dioth to take? caeo ot 
andeapcrvis all Ins projiertiei anJ innna'’e Ins 
umdyand cducato uni wsuntam his son 5 and 
\ field that these words omouafed to appoint 
log D guardian of both tbo perjons and tho 
ptoperticiof S and \ Duananjav Bdevjo t 
Mlwa Cuavo Dts (1917) gic W H il34 


5 ■ ■ ■ . Will — Hmor— fiiada 

a ard a is and ]l aria Act { } /// of 1S90) 


mdena— 
a 7 aub 
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( 18o0 ) 


OUARDlAS-fo"'.? 

« of ff’iori /inr»(Ttii trtr JoK^ 

n"Art^ r I 'ort pritifile /ilfl o I trtU ti>04 If fcn 
ndcrtd «n on mlA rf gunr-fi in 

fonrn> or In an apj licition lor t!ic a|>pointmrDt 
of a piardi\n of a minor tho Court i« lounl to 
con«nrr a Kill althoiicU probate liaa not Icon 
pranted T1 o fact that there la a contest as to tho 
raliiitr of the will nla^ induce the Coirl to eser 
ci*e Its discretion one ksv or the other tut it u 
not open to the Court to M\ it will rrfii © to talo 
notice of tl e will ‘Jo /nd r /Jnj tjt /*rj<im 

I L r J hom u'O Ihnnn oisi r llanfantxidm 
I L } 16 21a'* 3S0 anlia'A/ia If* A/on BoiHm 
I/ on r ;?iiro«if*fli I L r lannm S3 referml 
to SaitiLA Stsbani Dcdi t llAZiitt l>asi Dent 
(191.*} I L. R 42 Calc So3 

*5 Hiada father — Enlrutttag tom for 

Ci-’iody and *d)^tatlo^ m Fngland to aiit.lKer perron 
vltO ifr/royf erpenie of l/cir noinfcnonce on^ tduca 
(ion— ifcrDcafioa tf «ueA aulhortlj and efrmond for 
ion» to bt Tttlored to lit eurfoc/y— Auit to tnfone 
demand m Diafrict Court-— ^iiultons lo be tfe/ermtned 
in 4 vcA a tJtf — Junajic/ion of tbe Dir(r«r( Court — 
Guardiant and trerdt /le( (III/ of ISOO) t 9 — 
Ordiaorify retidtnl meaning «/-^ut( not the 
appropnaie proetdurt —Trantfer cf tuti from the 
/Jtrtnet Court to tie l/tfl Court under elauie 13 s/ 
tit Lellert PaUrl IS6S — Poieer* cf the High Court 
in dealing vi(A f/< 4ui(r «o tranefirfed—SIandatory 
order of (S< iinef <ut«i for not to be made — II hat a 
Court of eompelent juniditiion in f>i<f*o eoild do 
under (A< eirejin-«fon<er--Gr^«r dulanng a guordion 
tf/en fo be made — GuorJiane and ircrdt Art {I III 
of ISOO) $ 19— Orrfer deelonnj a guardian d ring 
rttpondenft life propriety of Araoni; Hindus as 
m England tbo father is tho natural ptardian of 
hischiidreadurmg their remocity hut this guard 
laoahip II la the nature of a aactoil trust and he 
cannot therefore during his lifetimo aubslituta 
another person to ho guardian m Ins place He 
may m tbo exercise of his diKrction as guardian 
entrust the custody and education of lus children 
to another but the authority he thus confers is 
essentialh a rcTocal lo authority and if tho welfare 
of his children require it he can notwithstanding 
any contract to tho contrary take such custody 
and educat on once more into tus oim hands If 
however the authority has been acted upon m 
such a way as in tho opinion of the Court ovcrci mg 
the jurisdiction of tho < rovni over infants to create 
associations or give riso to evpeetatioas on the 
part of tho infants which it would be undesirable 
in their mtereiits to disturb or disappoint such 
Court will mterfero to prevent its revocation 
Ljont r £fenli*i (1821) Jac 2i5 followed The 
plaintiff (responlent) a Brahman rcsidmi; at 
Madras and having only a small iniome bad been 
for many years a member of tho Theosoplucal 
Society of vluch tho defendant (appellant) was 
Tresident He had two sons born re poctivdy on 
llth Slay 189 j and 30th May 1S08 In lOlO the 
appellant offered to take charge of his seas and 
deiray tho expense of their maintenance end educe 
tion in England and at the Uoiveraity of Oxford 
The respondent accepted that offer and by a tetter 
to tho appellant dated Gih March 1910 authorised 
her to take charge and bo guardian of lus son who 
were thereafter m her custody and were oventually 
in February 191” taken by her to England where 
she left them after making arrangements for giving 
them a course of tuition such as would enable them 
to enter tho University For reasons to which it 
IS unnecessan to refer the rc pondent on llth 


GlTARDIAN-^oidrf 

May 191” cancelled Im prei lous letter of 6th Juntr 
1910 and demanded that his sons should be re 
stoml to his custody and on tbo appellant (then 
in Iiulia) refusing to compli with Ins demand ho 
in (ituted m tho District Court of Chingl«put th© 
present suit which was transferred to the High 
Court at ^fadns under clauso 13 of the Letters 
latent ISCu and m the absence of tho sons n 
decreo was made and afflrmcil on appeal declaring 
that they were wards of Court that the respondent 
was guardian of tlicir jiersons and ordermg th© 
appellant to niako oscr custoily of them to tho 
respondent Held that thesmt was entirely mis 
concciscd that tho respondent remained guardian 
of lus sons notwitlistandmg that ho had substi 
tnted tho appellant in his place that letter of Cth 
Juno 1910 has a revocable authonty and that tho 
real rjucstions for decision were wLother m tho 
events that had happened tlio respondent was at 
liberty to revoko tho authority and was still 
entitled to oxcrciso tlie functions of guardian and 
rosumo the custody of Jus eons and alter tho 
echemo which had been formulated for their edu 
cation and those questions hsd to bo determined 
with regard to tho interests and welfare of th© 
infants and their parentage and religion and could 
only be decided by a Court exercising tho junsdic 
tioo of tho Oown over infants and m their pro 
sonee thattlio District Court had no jurisdiction 
OTot them except such as was conferred by tho 
Guardians and Wards Act (VIII of 1890) which was 
coaffoed to infants ordioanly resident in the dia 
thct and as tbo infants who bad months previously 
left India with a view to bemg educated m England 
and going to the University of Oxford could not be 
eaid to bo ordinarily resident in tho distnct of 
Cbingleput that Court had no jurisdiction la th© 
matter that a suit inter parties is not tho form of 
proccduro proscribed by that Aot for proco.din'’s 
m a District Court touching the guardianship of 
infants that the powers of the Hioh Court m dwl 
ing with suits transferred to it under clause 13 of 
the Letters Patent 186 j would sicm to bo confined 
to tho powers which but for the transfer might 
have been exercised by tho Di triot Court that a 
mandatory order directing the defendants to tako 
posHossion of tho infants in En land and brm» 
thorn to India was ono which consulenng their ago 
could not bo enforced if they refused to return to 
India and ought not to have been made that tho 
most which a Court of competent juriMfiction could 
do under the circumstances such as oxistoil m the 
proaont case was to order tho appellant to concur 
with tho respondent as the infants guardian in 
taking proceedings in England to retain the custody 
and control of his sons Held further that with 
respect to the order dcelanng the infants wards of 
Uio Court and oppomtmg the respondent as their 
guardian whi h tho District Court could not have 
mode m a buit wluch it was alleged that tho High 
Court could m its general jurisdiction make tlmt 
whatever may have been tho jurisdiction of 
tho Ui^h Court to declare infants wards of the 
Court an order declaring a guardian could only be 
mado if the mterests cf tho mfants reijuired it and 
that an order made when the infants were not 
before the Court and without adequately consider 
mg thorn their interest could not ho supported that 
no order declaring a guardian could by reason of 
8 19 of the Guardians and Wards \ct 1890 h© 
laadodunngrespondeat slifa unless m tho ooiuioa 
of tho Court he was unfit Jo be their guardian 
'<inco tho a Imi mn of tbo the infants had 
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( 1052 ) 
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been allowed to intervene and they stated Uirou^h 
counsel that they did not wish to return to India 
and abandon the chances of a University education 
in England The appeal was allowed and the fioit 
dismissed without prejudice to any application the 
respondent might think fit to make to the High 
Court m England touching the guardianship 
oustodj and maintenance of his children. Besaut 

V Nafayamah (1914) I L R 38 Mad 807 

7 To mtnor garl-~ 

mother or grandmother — right of selKhng bridegroom 
— Hindu Lau, Held that under Hin du Law the 
mother is after the father the natural and legal 
guardian of her minor daughter and she does net 
lose her right by re marriage where such re mar 
riage is recognised as vabd by custom Mu9 
eammat Aur Bibi v J/ussaminot Uehraii(H P 
R 1887) and Qanga Pershad v Jhalo (I L R 
38 Calc 862) referred to — also Slayne s Hindu 
Eaw 8th edition page 276 and Ram Krishna a 
Hinda Law \ ol II pages 406 407 HdJ also 
■that the mother or a maternal grandmother has 
a preferential title to the gu\rdianship of a 
girl to a paternal grandfather iluatamruU 4mbo 

V Oanga Sahat {18 Indian Caaea III) Una 
aammat Fatima v Muaaammal j^ni {28 Indian 
Caaei o07) and Bindo v Sham Lai {I L R 29 All 
210 r^errod to Held furtliei that Hindu Law 
does not confer on the grandfather a nght to dispose 
of his grand daughter m marriage tn opposition to 
the wi^ea of the mother but gives the latter pre 
fercntial nght to select a bridegroom Ranganaxki 
y Ramanuga {I L R 85 Mad 728] Bai Bamlore 

V Jamnadas (I L R 27 Bom IS) Mul Chand y 
Bhudhta {I L R 22 Bom 812) nnd J/usMa»n»na( 
Maya Dev* v Ram Chand (20 P R 1916) referred 
to — also Dayal V haratn Daa {6i P R 1881) and 
Mayne s Hmdu Law 8th edition page lOl Mos 
^AUtuT I*fDi V Qhamia I L B 1 Lab 646 


GUARDIAN AD LITEM 

See CiyiL Pbocedefe Oode 1’*82 s 
440 445 

See Cim Pkocedubb Code (Acrr \ of 
1908)— 

SS 47 AND 60 

I L R 88 Mad 1076 

s 09 

25 C W N 2S8 

O I\ E 13 

I L R 37 All 179 
1 L R 39 AU 8 

O \\MI n 4 

I L B 43 All Z04 

B 7 

I L R 39 Mad 853 
7 L R 44 Bom 574 
See Hindu Law — Joint Fashey 

I L R 35 AU 571 
See Minor I L R 32 AU 287 

I L R 37 Mad 635 
See ^Iortoaqe I L R 87 Calc 887 
See Moptoaoe Decree 

4 Pat L 7 223 
■ Person of vnaouitd 

d Tho provisions of the Civil 1 roceduro Code 
<Ai.i^\l\ cii IB&i) with respect to tho represent 


GUARDIAN AD UTEM— con^d 
ation of lunatics not being exhaustive a guardian 
ad Uteta should be assigned to a defendant who is 
of unsoond mind although not so found Lakhya 
Dasya t UuA Kanta CiUKERBtrrtY (1909) 

14 C W N 258 

Joint Hindu fainilt/-~ 

Suit on mortgage agatnat father and aotts — Irregular 
appointment of father os guardian of minor sona— 
Er parte dnree — Suit by sons to recoier their aharea 
In a suit for sale on a mortgage executed by the 
fatherof a joint family govornod by the MitaUhara 
the plaintifis impleaded as defendants the father 
and his three sons two of whom were mmors The 
plaiutiSa named the father as guardian ad litem of 
the mutots but no st ps were taken as ret^uired 
by the rules of the High Court to ascertain whether 
the fataer was willing to act as guardian The 
father did not appear and an et parte decree was 
passed in oxecutioa whereof tho family property 
was sold Subso:iuently on attainmg majority 
the minor sons brought a suit for possession of 
their shares alleged that the original debt was an 
immoral debt which they were not bound to dis 
charge and also they had not been legally repre 
sent^ m the previous suit The Court of first 
mstaace having dismissed the euit without goiin' 
into the merits the lower Appellate Court made an 
order of remand Held that there had beeu a 
eenous irregularity if nothing worse m the appoint 
ment of the father es guardian ad lielem ana as it 
was impossible to tell without knowing to what 
extent tho plaintifis were in a position to establish 
their case lAgarding tho immorality of the nobt 
how far the appointment of their father as guardian 
had prejudiced them tho order of remand was 
nebt Baunatk Ru i Dzabau Deo Tnyast 
(1016) I L R 88 AU 315 

■ ■ ■ Atience of proposei 

guardian a eonaent to appointment e^eclof^Whether 
peraon uho haa executed a bond on behalf of minor 
ahould be appointed guardian ad htem m a autt on 
the bond Mere omission to obtain the consent of 
a person appointed ^ardian ad litem to a minor is 
not a defect which is fatal to a suit against the 
mmor unless the minor is prejudiced by the 
omission The Court however should he jealous on 
behalf of the infant ^\here a mother with full 
knowledge of its contents executed a bond on 
behalf of her mmor son for necessity and the son 
benefited by the money held on a plea that the 
mother should not in a suit on the bond have 
been appointed guardian ad litem to tho minor 
that the mother had no interest in the suit adverse 
to the mmor and that the appointment was not 
improper Jo succeed on a plea of adver e interest 
a particular adver e interest must be proved The 
Courts will not act on surmise 2 Pat L J 390 


GUARDIAN AND MANAGER 

power of — 

Ate SfEcinc Peuformance 

I L. R 39 Calc 232 

GUARDIAN AND MINOR 
See VPrmuTJOV 

I L. R 43 Calc 290 
See Contract Act (I\ op 1872) 53 10 
AND 11 1 L. R 33 AIL 657 
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GOARDUM AVD MISOR— 

rrinmif^ Axn Warp^ \rt (Mil 
or I'J'W) Or. II 

I L. R a« AU £S2 
MinoMcnix I »w— \UEt itwr 

I L. R 31 AIL fil3 
S e >lAnoMtPA'» I AW — rrinnu'» 

|I L. R 3Q AU SS9 
5 < >linoRPnA’< Law — M« xaR. 

I L. R 33 All 433 
^ Act (tv or 187 >) R. 3 

1 li. R 33 All ISO 
Mobto AOS I L. R 33 A!!. 02 

mistake ol pis.tdU’i— 3 

PrR Jldicata 

L L. R. 43 Cool 805 

Co^twlSp'^t/ii’ p*f 
formic *~~Sp*fAR p rfjrmii f of *i eoRfraJ not 
farotr^’U to mw Tho Duln t Ju4 o 

fVi tion*i the ba 1« 1)7 Ihf* crflilrilol ipt»nliAn 
o' * minor o! r hiyiAo Mon in'* li tlio minor lor r 
pi 0 ot Ri 1111 Th m Rroi* hnirorcr iiOi 
d ApAlo Rbojl (ho dratim of th loi! n( ■«!« Rnl 
the pir'hno »r»i no etmol Ihroi^H. Metnwnlo 
o h f o7 ri wj 0 m»h (o ihi pnosrtr ml mUi 
m\ “ 7 tVo D Atn t TvIto 1 r« ol tS\t iSo hmo 
thoildboR MtooneAbiillihforRt.''')!) Itttl 
03 eoit hrwj^hl by the p peon in when (jroAf tho 
*»!• hei onjmnllT b»5n snetine 1 ll|\t the C « irt 
wje 1*1 the eifffini ab )i j i« i oi in rafionr t > 
^r»n* » d p (oi AO lO n ffnrn\n ' 

VnJ 7 Jajon \olh Proul I t P '>0 |W 213 
ref rr 1 to IiiARtr Mi umr at Kvun (IH'I) 

I L R 13 All 433 

GUARDIAK AND WARD 

9 flaAROIlRe A70 Maro* \t (till 
Of 180(1)- 

*5 17 I L R 33 AH 222 

Sa 11 17 41 I L R 4’ AM 514 
S 41 I L R 42 All 1 

8<« Peval (i)i r IftfO H S'*! 

I L R 42 All 140 


GUARDIANS AND WARD3 ACI (VHI OF 
1890) 

See JlAnOMEDAR Law — Wasf 

I L R 39 AU 288 
. . — — Jupi»7i<(io<i of Dit 

triel Coirt—Xo poiur to order p I'jment of moiey for 
mtno a »nirri'J7 6/ p rio\ no ijiirl — ''oi «r 

rent jiruhrUon when order pined anitr one f irn 
dteftoteinb ti' nt h pm i inirono'hr Tos 
Gjirlinu ml WarlA A t {VIII of 1811) doei no 
friro tv D Atn t Coirt air po^or or atlHo iky 
orer n raoni other thm the " itrlinn or the mine 
except in ee for ae it denis with the t ie» ion *e to 
who IS the prop t person to bs apooint 1 "UArJim 
or whetliera pnrti ilar i; inrliin she ill bo ri noral 
or not anl for the ptirpos of rostonn tho wanl to 
the cnsto v of the n,unrJian Undor tli Cnardian 
anl Warls Irt no nrd r oin bo pasied lipoctin'» n 
person not a Ruardisn to pav a sum of money for 
the purposes of a ramoc a ra Arrinro W hero a Jud-m 
passmj euch an orJer under the C lardians and 
Itnrda At mil hire msseJ a smihr orler a» a 
Jud^e of a CoJrt of orJiaar/ civil jiirisli tioa the 


GUARDIANS AND WARDS ACT (VIII OP 
1830) — ^oRfii 

onlorenmol be Irent'vl as a de reo In a suit Tho 
two Innslietlons aro whntlr ilistmrt thoi h oxer 
CIS tH« by the vAme olicisl 9i/n m p,i;-j| y 
Pimi' S7I P.7iii r n 2 r A ''12 anlO/yspfy 
JJ«I/ I L P 2 VI lOI distln'uishel 'Iomakka 
r f ivtAii (1913) I L R 38 Utd 39 

— . Ppfifios unler tel !her 

ttnlt rent // (ir ti fither ae be? r*i j/y of An 
cAiff— .9til 6v fil\ r fir et>lol\i of h t miajp ehtll 
tn erltniru Pint Coirle of th mi/iiif tnimlitn 
nhiiiftf of No miftssA* Coirt has juris li lion to 
enter am a rut by a fitVr for tho em*n Ir of his 
rhill n nnl r \nmriniih I f P JS Jfjf 
hIT at p rcliol ox frAr^JiI Jelt isfl* v 
Ctimt-Alil I I P 40 Rioi COO not 

foIlotroL 'lATiir r I AVinni I aroaraai (1919) 

I L R 42 Uid 647 
— - IS 2.12 21 2t and 23 — hfithom Im 

Lie~S\ili a'hool o'—'J lar h imhip of minor >1 — 
/a/»tn ifijont/ I f(f\ of lhTS]—!liS it Co'pi* 
Ml I r of A f» S r etn amir nn lor s 21 ol tho 
rjsnlnns anl Wsrlt I t {\ III el IhlJ) for tho 
ciAtolr ol his niiner sin th>f’h the inin »r hil all 
aloi I en n the cistnly of lin qrenlmo hop bit 
n 7cr In tho cistolr of his Is hor Per Sadircta 
lyrm J —The word cjstely in all tho throo 
pU s WAoro ihet worl o sirs in a Sj (/) iiiolutloi 
both a ml anl eons^rio iro sjstojy ot a mioer 
Oils Moho-neltn hw a minor coitmnos to 
root Ain m tliocus oiv of his c isr lim till ho ittAins 
tho ate of 18 netwi listenliii’r (thti iinlor) this 
Shsi bchool to vrlneh ho is iib|o t Itis jnrsontl 
CTAVA lOAtmn wniU Ivivo tv'Aon pKoo when bo 
attaino I the a-io of 1 > or when ho nttnin I pnbopty 
botwc n ‘ho a os ot 9 nnJ I > Tlio avopiI gu xrd 
m m $ 21 ineluhs tho gunrlltnsUii) both of 
persons anl propeitA N sds a Ani/iia I f P 
9 hfnt 79/ follotrol Prr Mai-ur J — Thoobjoot 
n( • .> an! 3) IS tnih Inro t leri lit ol the siierd 
■an ol tho nnrion nt a mm r to the enitinuoni 
eistolv of hii p rson anl to pron lo a mi hmory 
for enforcin'’ it Tho Arnt ol ft ih ns ( or/ i pro 
ce (Is on the fa t ol an illo nl roilrimt unJ can 
hnvo no applipstiun to cis s wlioto th ro is no 
question of restraint Ibra itit Nacht i lutAinJi 
Siiiiotm.) 1 L R 33 Med 60S 

ss 4 (2) 24 25 88 41 47— 

9e« Maiiosipoav I aw — Marriajl 

1 li R 42 Calc 351 

ss 5 to 20 (Chapter II}— 

P roetdure— Eiidence. 

Throo oenona applied to the District Judge to bo 
appointed guardisn of tho person and property 
of a TAianr The Jud e ns ced tho Collector to 
%v vhi h of the three was tho fittest He in 
1 for a report from the Sirdauar [anungo 
tH reno tei in favojr of tho respondent The 
Dist i t Jill oth reupPasppointe Ihim as guard an 
of the p rson and propo tv ot tho minor Held 
that th report could not be treated in la« rs 
eviden o and that the Tud'^o should have ealVd 
th liM roateJaiTianls beforn 111 n Sobiiao Sivon 
V PAnHU'SANDA> SlSOH I L R 38 All 282 

S 7 — Ippo Aim I of giardian~ 

Helfn e of m tor — Ipphca loi for nppo ifn il of 
^larlni if tnii 6 jim’nardy reieled—Contenla 
of appiMUon — Grotndi for diiwiisrrl— Mala fide 
app'ettos — im id n it of p I o\ no o 

to the Giardians and Words A.W^vln th int o 



( 1655 ) 


DIGFST OF GASES 


( 1S6C ) 


GUARDIANS AND WARDS ACT (VIH OP 
— — s 7 — coTid 

ductory words of s 7 that proceedings under this 
Act aro to Le taLeji for tbe benefit of tbozninor 
If an application is made for an ulterior purpose it 
ought not to be entertained Before proceeding 
with it the Court should under s 11 be satisfied 
that tliere is ground for proceeding with tho appb 
cation One of the material facts to bo taken into 
con idcration is tho cause or causes 'which led to tho 
making of the application 1\here tho real object 
of the application bj a liusband for appointment 
as guarian of his minor wife was to recover her 
from the custody of her father who on his part 
allegcdill treatment of hi& daughter bj thohusl^d 
but this object was not di closed in the application 
Held that it was within the powers of the ludgo 
to dismiss tho application summarily on the ground 
that it did not disclose the cause which led to the 
making of tho ajiplication as required by s 10 
sub a (1) cl (1) of tho Act The Court being 
satisfied that tho applicaticn was wholly maid fde 
and not for the benefit of tho minor it refused 
permission to tho petitioner to amend his petition 
bAiUT Chahhea Naudan t Giiiindra Cdamoba 
Guin (1010) 15 C W N 457 

— — SS 7 (8) 29 and 30 — Guardian ap 

pointed bv Court encumbranee of minor a property 
by natural guardian uJlWe Court guardian »n extal 
enet — Aneumbronce toid — Void deed no eonatdera 
<ion for freah eonlract on attaining rnajortty Tho 
appointment of-ia guardian under the Guardians 
and Wards Aet (VlH of 1890) has the effect of 
extmeuishine the rights of the minors natural 
guardian to deal with the mmor s property Where 
the natural guardian with rights thus evtingmsbed 
but purporting to act os a d« facto guardian encum 
bered the minor s property with his consent Held 
that the encumbrances were null aod void An 
encutnbtauco thus created without authority 
cannot be ratified by tie nunor ofl attaioing 
majority There can be no ratification of a trans 
action which is void owing tothe promisor po ecss 
ing no contractual capacity at tho time Nor can 
a void deed form a good consideration for a fresh 
contract made by the minor on attaining majonty 
AntjuuovM ChiETTi t BunAisrsoA Tevab (1914) 

I L R 37 Uad 38 

8 7 (3)-. 

See GtTARDiAK I L R 42 Calc 953 

S 7 — ^Application for gvardtanahip 

of properly — Peatslanee to the gvardtanelitp order 
on the ground that the prope hj teas joint family 
property — Elaborate tnguirteaiitlo the character rf the 
property not competent — Sumrnarv nature of the 
injHiry In an application lor gnardiooshij* of a 
xniBors property under s 7 of the Gwirdians 
and fiords Act (VIII of 1890) the applicant 
alleged that tho property -was tho separate pro 
periy of the minora husband The oppemente 
rcsi ted the applicaticn contending that the pro 
pert} was joint fatnif} property which bad sur 
vlved to them The Court conducted a lengthy 
infjinrt into the character of tho jroperty and 
ha\in!; come to tho ccnchision tl at it was joint 
TfjcrleiJ the application- Tho applicant having 
appeals) Held roicr«ins the erder mosmiichaa 
the applx-ation was made on tho fcoting and with 
the claini that tho n inor was srparatcl} entitled 
to rcjuirato propertj the Court ou„ht'to appoint 
n guaniian of tho prcprrt} of the mmor and (cave 


GUARDIANS AND WARDS ACT (VIII OP 

1^0)—conld, 

— s 7 — contd 

it to him tP institute suits for tho recover) of fbo 
property S 7 of the Guardians ^nd Wards Act 
(Vm of 1800) contemplates only a summary 
enquiry followed by an order made for the welfare 
of the minor Gurappa Sjjivoenappa t Tayawa 
SniDDAPTA (1916) I L R 40 Bom 513 

SS 8 13— 

See Guardian I L R 38 Calc 783 

Ss 8 11 21 — 4ppUcation by relalue 

orjnend of mi nof^A oltfuing such application object 
of~8lep wo/7i<r if disqualified from being guardian 
of person of step son uhtre parties yoterned by 2Ii 
laLshara schtol of Hindu late — Purdnnashtn lady 
if may be appointed guardian of person and property 
of infant — jOiHcr step moMer tf competent to act 
at guardian, of tnfart adopted son — Coiwiderafiont 
tobtrh Htould guide Courts »n appointing guardian — 
Appointment of stranger as guardian of person 
One Dayanidlu died leaving a widow 8 a daughter 
and an infant son whom lie bad adopted during 
the life time of bis first wife before marrying b 
The widow applied to bs appomted guardian of 
the person and property of tho infant the appli 
cation was opposedl by the relations of her hus 
band The objection was that the widow was 
hersoU a minor aod was not competent as a purda 
naahtn lady to take oSeetivo charge of tho person 
and property of the infant and that the application 
la substance was not made bond fide in the best 
interests of the minor corcemed One of the 
objectors proposed that 0 a pleader who was 
related boto to tho widow and to the infant should 
be appointed guardian and tbe Collector also acting 
under a 8 of tbe Guardians and ))Arils Act inti 
mat^ to tbe Distnot Judge that n guardian should 
be appointed end that the other objector was the 
most suitable mrson available for apj-ointment 
as guardian The District Judge appointed O 
guardian of tbe person and property of the infant 
Held that the petition of objection suggesling 
tho appointment of O as guardian was ui substance 
an application by a relative or friend of the minor 
for the appointment of a guardian withm the mean 
uig of 8 8 cl (h) of the Aet and that the fact that 
this application was not notibcd ui accordance with 
e 11 did cot constitute a fatal defect inasmuch 
aa the object of s II is to bring the application to 
Uio notice of persons interested m opposing it and 
in the present case all the per ons mterested in tbe 
matter of the appointment of n suitable guardian 
for tho mmor 'were present before th Court 
That under the Mitakshara school of Hindu law 
tho atop mother is not tbe lieir of fur step son 
and she cannot be deemed disqualified from being 
appointed guardian of tho stop son on tluit ground 
That it cannot bo laid dovra as an inficxiblo rule 
of law that a pvrdanew^in lady should not bo 
appointed guardian of tho person and property of 
her infant eon but in tho circumatances of the pro 
smt case ti o widow could not bo appointed guard 
lan of the property of the infant with any prospect 
of advuitago to the infant lhat a 21 of the Act 
clearly refers to tho guardian of tho person of an 
mtant and there is much force in tho contention 
that tl e section is wide enough to cover the case 
of an adopted son and the step mother even If a 
minor is competent to act as guardian of the person 
of tleuifant adopted son Jt*t In the matter of 



( t w » 


nirnsr ot ca.se> 


{ 13« ) 


CDAEDIAirS A\D WAPDj ACT (Vni OP 
irc)-f i 

c ^ 

cSjO* nc * pisrJun • I »n infant ihn Cwirt muit 
p-iiM cntirrlr I > tb« Jntrrr t of the wnr I an I 
in !*■<? tanc^i of tlip pr>*rnt pi o Ihe »tc » 

riPlhrr iSfrjl 1 l-c appointivl pjsniiin of the person 
cl tic infant fich ap\xM!\tincnl foe t\«* 

t-cnffil of the infant The cfTcel of tie a|i<ont 
ment of a *tr»n"er m the pianhan of tlio iHTa> n 
of a mnor con iJrrc-l >ispArM*M tin < 
rOKn-A>A«D ( onpi VET (I'll ) 

18 C W N 160 

— S.9- 

Vc J!jv< I L. R. 43 Calc. 802 

UiooucnaT L.iw— CranniAK 

L L. R 53 All 2S0 
■ Ipj! l•o^on /or {piur 
di‘ii\€\>p oj m er— ^iin oa — />o'»i*clc — I tacr 

BAcrelAcni or ord »arilj rt idt One i anaclian I 
a Jain iohthitant of Kajulranj in the thmcdabail 
DiHriet liTpJ m I H hou e at that place tfe<lic<l 
leaTin: him tuniain^ a vidow an 1 tr o ton IaIIii 
asdMadi'al th Uttcraminor ahu ell lir<ai in the 
houM. Panachandi aidow dic<l aloiit a jear 
after him Therrupon 1 aniehnn 1 a ho'ito and a 
ihop at Rapwlevij were fold an I Ijillu mth hw 
ininor brother M adihl went to Ilaroda in ifav 100< 

At Earotla Lalla embraced Clinatianity and ptace'l 
his tniQOt brother arho wai also laptueil m the 
Amrneaa llisaion Hoarding House at that placn 
Afterwards Lallu renoone I Chntiattcy eod in 
Hie beginning of Iclruary 1001 clandestinely 
rrmotod Ins eiinor brother from the Mission 
Loardmg Hoti o at llarodn anl plaecil him in the 
Jam Iioardiog Ifouso at Ahmcdabad Tlio minor 
liT^ at AhiJicdabad till the IStli March 1000 
and on the nest day ho was romored from Aboieda 
bad at tho instance of the appellant a member 
of tho American Mnaion at that place and taken 
toEarodr On tlic2jth April lOOJ Lallu presentoii 
an application to tho District Court at Ahmcdabacl 
for his appointment as the guardian of tho roiror 
person The apfellant (opponent) at whose 
ins anco the minor was taken La^k to Baroda 
contended that inasmuch as tho minor Jiied at 
Baroda ashich was beyond the Court a jurisdiction 
the Court had no jun diction to (ntcriain Lallu • 
appli stionunkrs ’ ol l) o Liiardisns an I Atards 
Act (Mil of ISW) llio Court di mis^cii Lallu s 
applies ion ho tcini, found unlit for the ajpoint 
ment but in tho same procccilmg appointeil tho 
responlont a Jam Header on his application as 
the guardian of the nmor s person and jrojrrtj 
n tho ground that as tl o miner lived with his 
albcr till tho father e death at Kaitadwanj which 
was nitl m tho ]uri& liction of tho Court ami ns tho 
DiaoT ‘domicile followed that of his fulcr which 
wasKapadivanj the m nor e domicile mis in British 
India and ho ordianly icsidcd uilhin iho Courts 
un diction Jlcld on appeal by the opponent 
ettirg a ido the erdrr tl at tl o picstion of domi 
Clio was wiiollj irrclciant to the (jiicstioii of juris 
diction Ihe minor was hung at Hired* and Lad 
no other phtr of xt id luo Ho had live I at 
Baroda for tlrti jears with tlo cxiopticn of 
twtntj eiglt dajs 11 creforo IHroda «a the 
place wlcie tlo minor ordinarily nstded witlin 
the meaning of s 0 of the ( uardi ns and Maids 
Act (\IU cf lls 0) BorrRT Maim (1 ev ) % 
\ELCna^D (ISIS) I L R 24 Bern 1*1 


GUARDIANS AND WARDS ACT (VIII OF 
18901-roihJ 

*5,9 10- 

Misob L. R 41 I a 314 

ss 0 and 10— 

><• rtAnoit** I L R. 33 Slad 80? 

s. U— 

^ s s 18 C W H 160 

■ - ■ S 12, cl 3 (6) — I’cwrr loorJ r more'/ 

tote paid tnta Courl~C ill Procelirc Ccxlt (-fd I 
of mS) s in O \\Xl\ r 10 0 \/ r 1 
n pctiticncil the (-oiirt imricr tho Cuinlitns anl 
Wards Act 1800 to bo appointnl ginrlitn of tho 
property of i/ a minor ho nl^ applicl lo tlie Court 
m the following terms — In the momwliilo and 
pendm" thp«o protce>lin"S n rccciicr maj be 
appointed to take charge of tho amount of 
Rs -t 141 9 1 due and pajallo to tins minor bv C 
orsiichothcr erd r mas ba pa«.c«l to protect the 
properta of the said miner ns to thi Honoirdh 
Court may stem meet lUll that it was open to 
the Court to paw an order directing Q to forthwith 
tiepo it in Cemrt tho sum of Is 411101 t< abide 
bv tbe fnrlliet order of tho Court / 1 re Bit 
Jambasu (1011) I L R 36 Bom 2o 

SJ 12.24 iS—MiW—Cmrt ef eertx 

/cat*— J mk opptiwbon for cualody o/minor-^«rii 
rficfios — \orrjular ml mnirtfiinsMr Tho mother 
of nminorgirl Applio) to benj i omte<i her piardian 
Tlio girl was a!ie„od to h rt been tal on nwitt by 
her elder sister but no ction und r s U <f Act 
\nt of iSOO was aa) ed (or blio ^ot n ecrltRoato 
of •nianhanship issue<l to her Lator she appliixl 
asking for posseasinn of Iho ) rson of her daughter 
Iltid tlut sho was entitled to do so hho wtiH 
chargoil with tho custodj of tho ward and oould 
•sk the Court to aisi t her to porfocin tho duties 
impo cd upon her by s 24 of tho Act Tlio Dis 
tiict Judge was empowereil to enforce i^ll tho proTt 
•ions contained m tho Act for tho benefit of the 
minor Further that no aoparato suit could havo 
been brought for tho purpo e Sh tin Lnl ^ Di»do 
I ! n 26 ill Sm followed Qiirrt Whether 
an api cal lay from the order if the Judge rejecting 
thosppb alien UniAKrun Liia<iw\ntsKuab 

(IJH) I L R 57 All 515 

53 12 13 17 10 21 and 25— 

nucr n I/e cnelodi/ of h i fUher — • Ijpf co/io» hi 
faller for cM /orfp of his so'i under <J rrfi ins an t 
Herds Ael — Iltfi eat of Ihe District to rt to mute a i 
order on Ihe appheation — reined j by troy of AUf— 
JuTisdicUonof Dtslrttl Court One C tho maternal 
uncle of B a minor applied to tho Di trict Court 
at Ahmedahad for tho appointment of himsolf ns 
guardian of tho person and property of tho minor 
in preference to A the father of tho minor Tho 
Court mado no order os to tbe guardian hip of tho 
minora per on by rea on of s 10 of tho ( uardians 
and Wards Act 1800 lut appointed tho D putj 
Nazir os tho guardian of tlo minor « property 
Sub wjumtlv the father who nc'cr Lnd the custody 
of his minor eon applied uni r tho Guardians an I 
Wards Act 1S90 for tho eu tody of the boy Tlio 
Jomfc J«d„o refused to make an order on tho apph 
cation and referred tho fatl ir to a regular suit On 
appeal to tho Hi^h Court Held that tho only 
remedy of the father w as to f Ic a suit for the custody 
ofhiaeon S/crfnv J/i ek/an I L P '’5 Lon 
S^d followed held further (hat the jurisdiction 
cf the District Court was dcfin^>SJ^ho Guardians 
and W Mila Act and that jt I r'"’*! ^rren power 

I 'tQ 
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DIGEjT of cases 


( 1860 } 


eUARDZAKS AND WARDS ACT (TOI OP 

1890)— con/tf 
5 12— con/i 


ODASDlAffJ AND WARDS ACT (Vni 0? 

1890j~^3'*frf 
— ■» 17 — eonii 


to make orders with refereaco to mmora wlttch 
were no oxpresslv ttnfe red upon jt hy that Act 
Anme Gttant c \ara^innli t L Ji 33 Mad 
607 followed AcaPiTUAl. jEStsivnago CacMaw 
t-Ai. PtRsacDAS (lOlG) I L B 40 Bom 609 

— 81 12 43 aul 47 — ippot’^n at oj 

g I trdian of tht ptnon of a minor — of minor 
c a reltfics pending appointm M~0rdtr paned 
6/ (h CoiTl regirdtng mimaje of vtinor—Jarndte 
t dA-f the Cojrt la psaih 4 minor gir) was 

left m tKe custody of her grand mother ponaukv tho 
oppomtment by the Coart of a. guardian of hot 
porsoa In tho meanirhile a propotai of tnamago 
of the girl was broaght before tho Court nhich 
sanctioaed it at first but the ganction was later 
re jided A second proposal was eimitariy 
brought up and esnetioacd by the Caaet An 
application haring been made to the High Court 
against the order Utid that though tho order as 
to the tempciTary custody of the girl was a proper 
order under a 12 of the Guardians and Ward® Act 
1899 >et the order as to the mamago could act be 
brought under that section or e 43 of tho Act and 
was made without ;urjsdiction GsiJtr’rAPtiaT 
^HB3BcreI c Parvatibai (1919) 

I L. B 44 Boot 699 

— ' ■■ u 13 — 

See GxcRoiix 

Z L. B 3S CaIc 763 
— — - I 17 — /ii/an( eoa cj pre-d<taatei* 
ml oa*(td ton rettiing crifh nothtf %n iht JawHp of 
nof^era sister — appoinhng her ntUr ^soref 
lOA bj ifiH — Orandfaihtr iioiHHofiHj a «epS<« a* 
guardian bjt lalter unjeilUng fo admit htm tn/amtly 
ttrtfe— /a/oftts priferenee for aunt — Court t ditere 
Iton in opptnnling puordion— ir<f/ar« of minor ehtef 
ooattderahod — Home mfinenes to/«« v/~Piirdana 
aAih fody *} unfit to be gunrJia-n of xnfant of IS years 
/ who bad bWn outeasted died in Apn! 1899 
ieai tng an infant XOtt who tR 1014 was about 13 
sears old awidowwbo died m 1913 and bts father 
B wbo was appoiotod guardian of the person and 
property of tho infant in July IS99 S being 
imabic owing to caste difScuftirs to keep the infant 
in Ills custody ao^uiesccd in the appointmeut in 
Decem^r IdUa of the infant s mother as KOArdun 
of his person bobimsclfcoatiamogtabo thoguard 
im of the infant s property The infant aad his 
mother took up residence with the latter a ststor 
^ nnd before her death sho made a will clearly 
etpressjng therein her wish that her sister f ehoild 
after her death be the infant a guardian On her 
death D applied (or the appointment of » nephew 
f hi as the guardian of person of tne tafanl 
nnd I abo made a similar application. Th» an le 
and not tho aunt was appojntod by tho tSistnct 
<»4rt On appeal the High Court ascertained on 
enj, iiry froti It as well a hia nominee that neither 
of them naa w'llling to tsko tho infant into his 
famih nrclp and the r i les was to pls'^ him in 
Inr o of a tat r The infant hims If <n ben’' 
<jtamine<l by the JIi h Court e*prc sed his prefer 
cnc lor tha Aiiot It was found bj tho I>i tnct 
Jul (hat Hte edncation of cho nfint >a hor n int a 
t iso hat been ati la lory llell that it was 
1 i atl { r th© Welfare of ihc cnitiar that thn aunt 
Mill noi the un h sbnil ( lie appo nted gitsnliaa of 
'©iilani per on »n I that ter l>» ft; a p ( fiss 
' la I 1 i ml maki b*r un^t to t» so »pp» 


a* it was uadeuribla thit tha infant shoald at his 
Age b® removed from the influca os of homo life 
Bat It was ordered mi the aunt gavy as3arAn''e 
that tho grandfither aai the uncle shaAd have 
Inv accMi fo tho lafaat Tna primiry point lor 
considerattoa in sich a case u what m the circum 
staneos of tho case i for tho welfare of the tnfan 
la appointing s guardian the <Sjurt wiff pay great 
attention to the wishes of the father or mother of 
tho infant unless ajch a coarae would b disadvan 
tageoAS to the infant an! regard is always pud to 
the wishes of the mtaoc if he be a! years of dis re 
lion Fclkotubes Bibsb p Buna *?fxaa DiP 
DBLBtA <1014) 18 C W K 1198 

Guard amhp of ninor 

ciif4ren-~ratker wjrrymp a *e-oa4 no dit 
ability Under a 19 of the Guardians and Wards 
Act, tho Cojrt rajst he satisfieJ tbs tho bashsad 
Of father is unSt to be the guariian of bw wife or 
child Tespe"tiTcly before it can appoint another 
person as gnariian The fa t of the father marry 
ing a sc on I time is no ground for depnna'' him of 
the guariianship of his mmor chifiren Bmdo V 
?Atin Lai I L R 23 if! ilO dissented from 
AtrotaePa P/U.A1 r \Ai.t,*XDaawi P flat (19iS) 

i L B 3$ Mai. 473 


... — Guardian and ITari— 

CfAnatdrroUona by vhteh a court thould bo guided la 
the teteeUon of a guardian In coasiienag tho ap 
pomtoirat of a guardian for a minor tba proper test 

15 the welfare of the minor irhera the applicant 
smi a distant relation of the husband of a cbddless 
sndow of some 12 or 13 yean of aec who Taslinng 
bappify with her father i( was hJd that (be fatber 
ol tho minor widow was her proper guardian. 
Kkvttifam Mookerjee e J3o)»icttn tnl Foj I L B 

16 Cair SSI referred to Tots Paw r Pak 

COABA'S (1910) I L R 33 AU 222 


idopird I 


Death of adophre parent* — \afural father if «iy be 
appointed guardim—Guordian of property of minor 
appointed azeoulor of tame properly under father t 
H iff — Probate tapenede* guardianahip order— ~Seru 
niy tnrentory tKCoinft Both the adoptive parents 
being dead tho natnral father of the laiaor adopifS 
*oa was appointed guardian of bis person m prefer 
coco to the brothers of the adoptivs methef an I 
tho daJgUtops of tho adoptive father IfOithmi 
Bat v Srtiftar rosader TaUe I L B 3 Bom J 
teferrod to The appellant who had been appointed 
fay tfao District Judge the gaardiaa of the proparticf 
of a nuQor was required by the JuJ e to furnish 
security and to produ'’© an inrontory of the minor a 

propcrtiesandAcaojntswithiasirtnonths yuriog 

the peftdonoy of tho appeal the appei^nt having 
obtained probsto of the unadministerod effects be 
lon^na to the estate of the father of tho minor 
//«»/ that tho I ropwties to which unler hU father t 
WiU th lumor was fa. ncficuHj entitVi hsnng by 
tho grant of prohito to osis f ..sffy J in the 
Mc^ilvr no RUtrdisu in rci-w t t> thst properly 
eotU l*c appjiiitol «) losr as lh» ejo ulor*hip 
contuisof an( the order o th" D "tfi t Jad e 
csllmg SI tbeap'Mila'tl to furnis'i EC antranlflle 
lni«e»torr an I sufanut accounts be^saio moporstive 
upon aich i,raftt an f * 10 il J bo cn ffei ( avoa 
ratstw B lAvrio iicir c Hsu Kssfv Clou 

t iCBf (J'HO) 15 C W N 553 



( I'Ol ) 


DIOF^r or C4SE«5 


CTJARDIAKS AND WARDS ACT (VlH OF 
1690)— 

U 19 

w s 12 I L. r 40 Mad 650 

< s r 1 t R 39 Nad 473 
t ni-i,i\v 1 L R 38 Mad 857 

s, 21— 

'' ' s 18 C W N 160 

Si. S4 and 25— 

'' ' « 12 I ti R 37 All 515 

r L R 40 Bam 659 

• _ . ] 25— Cmfofy t ilnint—iftp rnhoi 
gtari i » — O mrh it—ntt t «o 6e a ttritjt lUl 
gttri 31 \n ajiplieation un ler « >* i)i« 

• aafduns *nl A t (\I1I of 1890) for tho 

«u o-lv of a miao can be made hr » guardian 
who n‘a;l no* bo a certiti »tcl guardian. D»y% 

1 tr-n\tTiDis r Dai I iRVATi (I91 j) 

I L R 39 Bom 43S 

s 27— 

^«r Hi>ul L.\n 21 C W N 50 

ire Moptqace 1 Pat L J 563 

8 29- 

ire aIortowc 1 Pat t J 563 

' ' ■■■'■ ' " •Cvofil in a 111 J/ nor— 

Ctrlificiltl {f-tirilinn—Silt—louef oj fcrtji itel 
ili^erenlfro > Hof oj <t (tinrlian HnUr 
J/ege erut ride o/{iie Tho|ioncriof a cctdhcati^ 
goartliin are rrgiilatcO and defined by the ( uarditna 
and arda Act amUhoruloot la« that there b ms 
jio mutuality m a contra t to which a minor was 
A {isrt} It could not bo enforced by him doct nut 
to a contract for tlio ailo of intmoecablo 
property entered into by the certifieatod guardian 
of a minor with tho aanction of tho Court such a 
contract is talid and a suit (or damages for breach 
o! the contract will ho on behalf o( tbo misor 
Vir S irit»irj'i;i T Fnlkrudh i ilohonudChau II ar 
I L F 3 j (<tlr !> dutinj,imhei Dsbd Ham 
c Said AN M9M (1913) I L R 35 All 493 

■ >s 29 30— 

*)«« ^loBTOAci 16 C W N ”15 


' f 31 (sub 8 3 )— CohJj/iob prtctlt t 
rfi tinjiiiiAed jrt} n coi rfi/ion qn nl— Condition 
fubseqaciil ijiil nt natal —Dom files J tnit of 
m lor t prop rij A condition ] rccedenl it not 
complied with Mtiales a i.ile I ut not a condition 
subsequent \1 hero tic Diatiict Judje aam 
unW tlio ( uardians and Wards \ct emponen 
the cnardian to cell a xropcrlv of tho minor for 
an alleged debt of tbeira and further directs > im to 
put in the bonds after the o Use been sati hed 
and BO endorsed bv the creditors it does not ioUow 
that non complnnce «ith Iho httcr direction 
VI lates the salo if a tuallj earned out and the 
sendee haa nil along been in possession of the 
purchn ed property \\ lu.ro tie same property 
18 held partly by ndu t co sliarcrs and partly Jy 
minors tho very fact tliat the minors ghare was 
sold for a price a little over that lot ubieh the 
shares ofthondults are sold goes to show iosa 
JiJei DyamKjuvi bsRAi Liiandpa Das 

sec W N 218 


ODARDIANo AND WARDS (ACT VIII 01 

1890)— fojiirf 

■ ' '■ "S 31 sub 8 {J)— Consfri chon of word 

anj person The words anj person m th 
Is t part of sub s (/) Guardians and Wards Ac 
(1 III of 1890) aro not limitol by tho word 
rdatito or friend in tho previous part of tin 
se tion The Court is competent to hoar a petsor 
who IS not a telativo or friend \i.vu Gopal 
I tUfiDvn c Ivadirvelvswami Naicker (1912) 

I L R 35 Mad 74( 

8 34 — Cuif Procedire Cod (dr( V oJ 

liOS) » oC— Order — Decree — Marriage expenses oJ 
I rtoi dependent (Jithe wird — Order oytiinjr guardian 
— irarJ al'iining mijorify — Disekarge of guardian 
— -Ipp^ afion for exeeition agtintl nurd after 
mijiri/y — Junsiiction of Coirt to order execution — 
Oaiiiioi in ojjeel hefore allnrhin nl — Waiter — 
/ fjppe! An order under s 31 of tho Guardians 
sn 1 Wards Act dire ting a guardian to pay a sum 
o money out of his wards estate for tho marriage 
evpensns of a person dependent on his ward is 
neither a deereo nor an order esecutable as a decreo 
under tho Civil Pro edure Code and cannot be 
enforced against tho ward after ho has attained 
nu^ontT and ths guardian has been discharged 
There being an initial want of jurisdiction in the 
Court to execute such an order the omission of the 
ward to object after notice to an order for attach 
ment of hu property docs not estop him from 
objecting to tne jurisdiction of the (5ouit to sell 
the property after attachment SonaLka v 
Famiih ! L F % Mnd 31 referred to Parvatki 
lUSLt ClOSRlLIVOA C llITir (1917) 

I L R 41 Mad 241 

- 35 34 35— Bond! piteii to Oourl by 
guardian and surrtiti— Coirt obligee under the bond! 
— Persona entitled to tue on l/ie 6o>i<f»— BreocA of 
tonJihou of boii when Under s Jt of the 
Guardians and Wards Act (\ III of 1890} it is tho 
Caiurt that is the obligee under the bonds given 
by the guardian and his sureties in respect of the 
inanagomcnt of a wards estate and except under 
an a ignment from Court unler s 3) of the Act 
nobody else can sue on tho bond The conditions 
of bon Is given under a 31 (e) anf (d) of the Guard 
lan and Ward Act and under Form No 93 of 
Ovil Rules of Practice beint to exhibit such 
accounts as ma> be direi-ted b> Court or pay such 
bAlinco of the minors monejs in the giirdians 
hinds as the Court may direct there is no right of 
sm as for a breach of the conditioas of tho bonds 
unless there i a preliminary ord r of the Court 
oithee to exhibit accounts or to pay any apo^tfied 
balance and a breach thereof An assignment of 
tbo bonds by the Court wathout any such prolimi 
nary order on the ground that there was a pnmd 
facie ca o of maladministration h invalid and does 
not give a right of suit ou the bonds 06i/er The 
lo s of tho bond is no impediment to its assignment 
Kbishva Chettiar r \ enkatacheluipathi 
C niTTiAE (1918) I L E 42 Mad 302 


Oimrififiii filling to 

paj jatl amisnt of pureinte money of properly told 
ttilh permit ion because purcha (r retained a portion 
n liiteharge of old debt—Dailj fine order to pay ,f 
Where a certiScated guardian of minors 
obtained pcrmi ion to eell a portion of their 

S WhW was wanted^”**Wr their houso. and 
submitted accounts ahi^1|» T^out of Rs. 6 00.i 

'H i \ 3 <5 2 


( 15C3 ) 


DIGEST OF CASES 


( DC4 ) 


GUARDIANS AND V\AEDS ACT (VIII OF 

1£90)— co> (rf 

ss 34 35— co)»Jj 

obtained by tbe ale F 4 000 bad been rctoiaed 
by the pureba cr in pa^ n ent of a Enm of Ra 4 COO 
which the guardian had borrowed from her togno 
the minors m m image and the Judge thereupon 
called upon the guardian to paj the said amnmt 
of Rs 4 000 in Court withm a fpecificd tuno ard 
directed that on failure to do eo the guardian was 
to paj a fine of Re G per diem iiefd that the 
azBcunt the guard an was called upon to pay was 
not an amount of balance duo from tho guardian 
as tbo eaine had not been paid to her nor wa it a 
talanco due on occounts filed m comphtnee with a 
requisition under el (J) of s 34 of tl e Cuardians 
and Itards Act and the order impo me a daih 
fine was xllia nrr NlKIlnA^'^E‘:‘lA Bini Pe 
(1916) 20 C W N 603 

_ Ordtr <if ajifcitlvntii cf 

ffvardiav eoidi/ionoloi gtiiuyfeetin/y uhtu 
— Aflltifol girordion « to manogr fetdtng 

ej)]-oit ImtTt IVhero a guardian is appointed by 
a Ccutt unccnditionalh tho order tabes effect 
at once although under a 34 of the Guardians end 
It arda Act (\ III of IS*"©) I e maT be reomreel to 
lumi h eecuritY eul cquentlv But where the 
order la conditional upon tho furnishing of EccuritT 
tt does not take effect until the secotity haa teen 
lumi bed Such a ecnditicral order dees not 
therefore drpme tho natural guardian of his or 
her power of nanageirent <f the minora c tate 
till uie condition is eati £<d Heueo an endot e 
most of a negotiable lastn.n'cnt belonging to tfce 
minor by tho natural guardian before the eendition 
la aatiated la not lu^a1ld r</nes t Creed 
L J {O )CC7 followed SunUt Rr 240 to 24^ 
and Boims Nos 92 and ^3 of the Cuil Rul<^ of 
Fractiee which n ake the appomtmeot of a guardian 
take effect onl^ on fumulimg aecuritr aro not 
vlira tires Ibe dictum of Sauasua Aitab J 
to the contrarv in Coj-avtnal v ^Mrido a Api/an 
car 30 ilad L J 3CS not followed Scuba 
Naic& t Rama (191C) 

I L B 40 STad 776 

i^A '’Sand C6 — rtrtor> Othrg a« 

a ffordiar—^ffCtUntnl cj fftardiat) trfo ja tesa 
bond — llord dt/trp Uaunij miror unfow Xe»r — Ae 
oppoififment of gtardian tonj— Iiotifify lo 

oceontil fo wircT — X.ta(»fi{y aj feiTol reyrreenfofne 
t>/ lie pvcrifiajt A minor baring keen left as the 
Bile eurriTing male memlcr of his family l»s 
estate was for a time znenoged by his maternal 
graodlatber The latter was eubrequcntly op 
pointed bv the Court as guardian of the prepertr 
and passed a bend under ■ 34 (a) of the Gusidianr 
and IVards Act 18''0 On the death of the minor 
1 e retained managerrent of the property on behal* 
<( tic minor a widow without re aprointtccnt os 
puardian betno months afterwards he was ogam 
appointed guardian cl lie property bj the Court 
but witlout a bend Tic guardina J aring del 
lie rumor a widow sued hU legal rcprrsrutatiTcs for 
an account of 1 ii xranagetcent Jutd that tie 
suit was maintamaf le for neither a. 3> nor e “f 
cf tl e Cuaidians and It atda Act 18 0 operated as 
lar lleid also flat the legal repre entatircs rt 
the guardian were I able lo eeecunt il It was esial 
litifJ ilgi prepertr of tie minor d d go info t*e 
lands ct tie guButien ard tierce into ll' lands 
<1 1 la ttpicuntsiiicr ^A^AYA^ rsiAJl r hasr I 

BAi Kierst lU U) J L. R <4 Ecm t 2 


GUARDIANS AND WARDS ACT (VllI OF 

1890)-foi . / 

eg 34A 85 Rhd '’6 — cot id 

G ardiiiii ij co» le- 

remoted uUhcnit c^orfiinig to thoic cav$c — ss 34 
(c) AhD 45 (/) el (5) — RuTiir^menf of g tardxan for 
ron pai/merl of ialance due from fitm — Cortstder 
ation* tthtth ehmild freiail tiifft CovrU »n oyjoinf- 
»»g and femoting gwarJianr Tho Guardians and 
Rattfs Act docs not pre enbe the procedure to- 
be followed when tho Court finds it necetsatt 
either of its own motion or at the mstaiice of a 
patty interested m the welfare of tho infant to 
take steps for the removal of a guardian appointed 
by it etf But cm the elementary rule that no- 
order adverse to a party litigant si ould he madc- 
by a Court of Justice till ho has been appri ed 
of the charges brought ngamst him and has been 
allowed reasonable opportumty to show cause no- 
order for remo\Bl of a guardian ehould be made 
till the guardian has been apprised of the charges 
brought against him end allowed rea enable oppor- 
tumty to explain and if poAihfe to defend hi 
conduct S 4u Sub e (I) cl (6) authorise tha 
Court to impo cafinoon nguardian jf'thc guardian- 
faib to pay into Court the balance due from him 
on the accounts exhibited by him in compliance- 
with a requisition under s 34 (c) Tie payment 
contemplated has to be made in compliance with (v 
requisition under s 34 (d) and no fine can Talidlv 
be imposed cn a |i ardian for failure to coropN 
with a lequi ilion calling upon him to bring intt 
Court a larger lum than found due from him cn 
the accounts exhibited under » 34 (e) That tie 
sole point fer con idcrttions m ca es where tl o 
man^gciccnt of the infant s property by the guard 
laa m question is at i ma is the welfare of the 
infant and the mrcstigntion Ehould le from that 
point of new alone and it is eminently desirable 
that no person ibculd be appointed guudian cf 
tbo perron or property of an infant without eome 
enquiries about his fitness for the office Jaqav 
BA tn Tama t lloiitsii Otaudba Pal (lOlC) 

21 C W K 6£8 

s 35— Aei XL of ISSS—Lx^ttc* 

Ji dg* » jrotrer fo tale afciinfy boi d from managtr—- 
Afttgrmtnt of 6o*id D\ Irxct Jid^c — Smt agaxnit 
rrjrfetnfattita of a dtctastd matiogtr in rrsyref cf 
Itabxlxly iretifTfrf by ftim tf tit It was competent 
to a District Judge acting undir Act \L o' 18 S 
to take a security lend m his own favour for the- 
duo di charge of his duties by a manager appointed 
by bim ^uch a bond can ho validly a igned 1 1 
tbo District Judge under s 35 read with e - (-) 
of tl e Guardians ond^ards Act BAnii-rri Si^oii 
V Uasuvta KraiAB Rot (1013) 

17 C IF K €05 

S 36— 5«if Bgoinrf o gtiorjion — Xrat < 

of tie Court not oi/oinrd btfore /h"g Ibe nut— 
Xcore can be panted e?veTiffy Coder s SC of 
the Guardtona and ^ards Act 16C0 proceedinct 
are not entirely nuUitid lecao cleave m lie Court 
IS not obtained lefoie a suit is filed It would 
ie open to tl c Court en a proper anplicatlcn ly tf t 
plaintill to remedy tho mi take and to empower the 
plaintiff lo continue tbo proceedings acamsl a 
guardian 'Iacca r Suavkab Jloru (1919) 

I L R 44 Eoia CC2 


Ste CrABCiAw I L R 38 Cole £62 
Vaj oil pay Iaw— C rATriAY 

I I R CG All EEC. 



( 1«0> ) 


DlC-^r 01 CV'>E-> 


( 18tju ) 


GUAPDIA^b AND WARDj ACT (VIU 0? QUARDIANj AMD WAROj ACt (VII OF 
i 1830)^oilJ 


s.3Saca4"— }/<;> I I t 

f I 'tr 1 j irj M jor Iht r > 1 1 { p ,>f r / f 
A « I I r ^ i tm or r}i I ij of tf i il n t 

ofg'^ri 1 1 p/ rr j rfy— IH// wn et iiltruxslrc 
4o * f Ir z r ji 1/ Oi I >• f’t i prtiiotslj 
4 1 1/ cf \ llinU fu I r 1, f.»it lei to 

Aj po nt b will ^ ri'f'liin o thf p f ji o* hia 
roim bit n'' o tli' proT r i i m wjt h his 
mm oa trill lim, \ ri ’at b\ I rth V will 
Ap,nnUn a ^yi^ll■lT» o» j h pr > rtiM b m 
javilil It u ->1 no b<* « atib nj cinno bo 
e * I Ic m an ap< 1i alion mi lo on I o iilf of the 
minor on nnJcr s J9 o the ( iirtlinntanJ UarJi 
K I fur removal of the cnrJtin Dr UoreJ v 
Dt'r Jt’tm-rn > J/if / J 
«i» I Uifi.irv ijiiiiiw, M f,',, II c 
i/J fo'lor 1 Tiic apnointm n o aj^tarianof 
th properties hem iiivatiil tno ino h r as riitural 
giiarlian bo omc the giiarJim o t'lo prop rlies 
and if she b" co np cut thera is no n fssi for 
th Cuart to appoint her as si h Irip r i j a 
ta h 1 to Tir ml jii$ {hoi oi o r i^oit pro 
cepto ) aro prirat ani not trust pro,* i s \ 
will 1 n 1 b) the tei itor after conpl tioi oo t lo 
rislh and th aeventh sheets is not miahl b 
<a M he ngnel sone <1 the eirli r snccts before 
th will W1S written in them \ (ni5 riwil c)cf// 
▼ Pont tir ' / Aaenii C/i /// 5J / < f> 7 fo loae I 
Att'’iPrs UtANnsn i 'fisGiTtst \usiaNOsR 
(lUl ) I L. R 40 Mad 672 


— - SS 33 47 48— o ofn orl r 

nppri I J a giarJnn oa lit gro il Ihnt oHrjrl 
nil ler nf’nt lei m'l^onty btfori nppoi I le if of gu rJ 
tin tf «■! orUr uiultr t uJ ml tf ipptil bit— 
S 3J i/ exAaijIue— fioa of Dutrtct JaJgt 

10 j if lei/A of vhi h cojn once «iy be 

rtgitrti in t’t mt'rtfU ofjm'te* — Inhtrtnt tvruJe 
(ion of Co fit to ftcall order* ol lamtl bi/ * cppresiion 
or initreprtie tio'ioii of full On the apnlieation o 
the appellant the was appointed by tno Di tn t 
ju l^e guardian of tho person and properly of tho 
Tcspnn lent her daughter in law who 8ubsei{uently 
apphcl to the Di triut Jud^e for revoention of his 
order on the groun 1 that slie had attaine ] m ijonty 
before the order appjintins tho appellant as her 
gUMdian was male Ih Distri t Jult®tw>*evj 
0 n^o and fmdm that the respondent s allegation 
was true revoked hisprovioas order A^unst this 
order of rovo ation the appellint preferred an 
appeal to the IIi„h Co irt lleil that s 39 of the 
Guardians and War Is let spe ifivs the circam 
Stan ei und r which theCoart may ronio~e a g lanl 
lan apnom’ed under the statute and the order hi 
question was not made under tho se tioa and eon 
seq icntlj was not appealable un Icr cl (9) of s 4 
Utld (as to the contention that as theie was no 
section of the Guardians and l\ards Act apphcable 
m terms to tho present matter tho Distnet Jud^e 
was incompetent to enquire into the allegaticms of 
the respondent) that a Coirt which oxer ises 
powers under tho Guardians an I \l »rds Act his 
ample inherent jiirisletion to deal viilb matters 
breu ht before it of which co nuance may be 
required in tho interest of justice and the D strict 
Judge had lunsdiction to deal with tho nutter in 
quetioi b 1><1 Civil Pro edure Code which pro 
VI les that nothing in tho Code shall bo deemed to 

11 nit or otherwise affect the inhon-Qt power of tho 
Coirt to make sioh orders as may bo no ssary for 
the cads of jus'i a or to p event abase of tho pro 
-csiol thoCoirt do sno formuUtoanewdo nne 


— — s 39— CO ltd 

bit increh furnishes lOgi Utive roi.a nitioa of a 
woll catahbshcd pnn iplo which is applicable quite 
as much to Courts oallod upon to deal with matters 
onder the Guardians and Wards Act as to ordinary 
Civil Coirts If an order hts be n obtaiuei from 
tho Court by a sipprosnoa of fa t if the Court 
has been ovorrea bed and has b n mdu ad to 
Asstmo jutisdiotion over a matter in wuioh upon n 
true state of facts it does no*- possess jurisdiction 
tho Court IS oompolont to re alt tho order ob amed 
from it by suppression or misr presentation of facts 
That s 4S was not a bar to the present pro oediogs 
and the O strict Jiid e had jurisdiction to enter 
tana the aonli ation m the exercise of his inherent 
power PisuMOSI Das i t Osvodu Sovdiri 
Dassr (I91l> 19 C W N 8J 


— g] 39 47 and 43 — Ippheafion fo 

rrnai givdt'ti appoii'ti bj ih toirt ani lo 

llpp < 1 Ipp'tCI Is 1 llJrif— Ipp'l l(»0 1 [flSOT Mfil— 

dp/ *' appeal lies from an order refusing to 
temore a guardian appoint d under the provi ions 
of the GuarJuns and Wards A t 1S»9 Avwub 
A u Khsv I DiRi Snail Knas 

I L R 42 All 514 

— — — 8 41(3)— HI fi ( I a if oird— Dsa/A 

of H trl ~u tiilil/ of ^lari n tfl r uutTa d olh 
Util that after the death of a minor during his 
m loritv It was not conpetent to the coirb whioi 
li 1 1 eppoia e 1 a guar I an o tho prop rty o the 
minor to pas an ord r cuUin upon that guardian 
to deliver up tho moveibla property cash and 
dociiiD It appertaining to the mmot s estate 7ii 
t! t mitUr of the appUcu'xonof 'innmiibii I t R 
SBtn li referred to CtavDRi B tVRrfa'T Sivoit 
X Suja\ k/'swAR 1 L R 42 AU 1 


— SJ 43 *5 — Order upon giiordiannolto 

tntrrj -tirt utthoil Coirta lead di obedience of if 
p atsdb’ nk I Ordtr u-ithojtj in lirtion — Order if 
mill be pt sef wAsn inino i lli ili—Quardt^i 
fill re lo pr lixt ward in f'j rt—Oiiirl on if may 
be n t— Cofor em it of ord r in iiiiiu? of — 
Cl I Pro e> re I ole ( Icl V of I90S) 0 XKXIX 
rt ( 111 Before proc eling* can be taken on 
a oian o' disobadien o of an injunction isnied by 
n Court it mist be ascertained that tho Coart had 
junsiiction o erthosubje t matter in oantroversy 
If the Oo irt hid no juri liction oi or or had exceed 
el its powers 111 prantin a.a injunction m matters 
beyond its jurisdiction the injunction mast be 
tnotol as absolutely void und the person who has 
disobeyed it cannot be punished for the all® ei 
offen e There is in this respe t a clear distinction 
between an order orron ou 1y made with jurisdic 
tion anl an order male absolutely without juris 
di tion Sub s (4) of s 43 of tho Guardians and 
Wards Act appli s to all ciie of disobedience of an 
order pis ed und r sub s {fj or ub s ( ) of that 
ac tioi wucth^r or not the ede t of the disobedi 
cnce IS capabk if te noval or repintnn Qtzre 
Whether there is anj bar lo a U> tri t lud^o "mn^ 
directio is m an ord r appouitm" a ^uardian of the 
person of a miior Iliad i tha the minor shonld not 
be mumed by the „uarlian wjtheit the consent 
of another re>ntion and withon tho Courts leave 
where the guardian aopointel u also ae guardian 
for mami e a cordm^ to Hindu law £11 Dimli 
V Mol Karsoa t L H C2 Sit re erred to 
Wh re It was foinl thatg^'*^*vpli ation upon 



( 1SD7 ) 


DIGEST OP CASES 


( ISGS ) 


OUARDIAKS ASD WARDS ACT ivm OP GUJARAT TALUKDARS ACT (EOM VI OP 
1£90 — CQ’Kld) ISSS)— 


eg 43 acd 45~<'<j» 

which the order for appointment of a puardian was 
made waa not made voluntarilj lltid that the 
order was without jurisdiction and disobedience on 
tbe part 0 / the ^irdian of the directions reisttne 
to the marriase oi the minor coidd not he pnni h«l 
under s 43 cl (4) of the Guardians and W artla Act 
lie disoledienco of an injunction Cl (a) of 
sub s (f) of e 4a of the Guardians ond Wards Act 
does not contemplate orders on the ^uardivi 
appointed under tno Act for the production of the 
ward and such a guanlian cannot bo /mtd under 
the section for fading to produce the ward before 
the Judge wlcn rcijnired fesEonre Koin t 
DnuAtiTASi Goscii (1912) 16 C W W 447 

— — ss 43 and 4S — 

bee ’>12 I L R 44 Bom 690 

a 45— 

Vr a 31 20 C W N 663 

21 C W N 68S 

ss 47 48 50 — Appfitfition lo te ap 

jowUi aiiardinv tj wiror di iniswd fur dtJoHll — 
Seeond apji!tealio» »/ hes — Apf?ic<rfiof> reji r<A~ 
AppenJ U C«rl i»/<irf vhofji^vtaTty oUamed 
majm/jf^JUanKiije eensentof iti/ant Ic t/teeeeary 
— Guodioa of jer on i/ jnoidd 6e appointed to 
tnebU ler »« marriage "V^here an applica 
tion for appointment as guardian (f an infant 
waa dismi cd for son appearance and an apnli 
ration for a le hraruig was lefu cd Held that 
a second euhstaotiTO application for appomteent 
as a nattlian is m'lintainahlc IM ese tl e D s 
tnct judoe reiu cd such an application as not 
maintainable I/eld that an appeal lies to the 
High Court a),aiost the order ulictc a Maho 
tncdnii after haring divorced Ins wife applied to 
he appointed guardian of bis infant dangmer who 
was very clo e upon her majontj mth the object 
of Ler gnmg her away in maitiage to a Fiiitabic 
bridegroom f/rV that at her nge the con ent 
of the girl to the znnTriago was required and the 
application should not be proceeded with Ahsisd 
A u r EAist:N>E9<«% (W13) 17 C "W N 429 

8 52 

See VI^alt L R 41 I A 314 

GCARDIAKSHIP 

hee Gc4Bur*>s A^o R^bpst Act (till 
or 18 >0) as 17 19 

I L R 39 Kad 4''3 
&ee JliMii L.SW — CraJinuiNSi Irs 
See ^LlIO^IEUl^ Law— JUriRrarE 

r L. R 45 Cafe 87» 
I'evai. CouE s. 361 3C6 /1M> J(>8 

. 4 Pat t J "4 

— — fiSinOr glt\—}ij}t of nUchrJ } 

laid fJindu low itill that iiiidcr Jlindu L«w 
the m iLer 1 oftci tic fallcr the iiotiiril ard 
tegsl guonli in f I ib minor ca igl ter and do«*« » cl 
lose Ir r rigt t ht re n arrafgc where it 1 rccOo®’ 
bycustcbi Ml oivaTlIi un Ribi r An uiM 
L t. R 1 Lah 146 

“Vi?.’'” MlOhDAES ACT (BOa VI OF 

*858) jj 

Vf h* fiATfs r t, R 39 Rem fTS 


See Lx'sD RcrEMjE CorE (Bom Act \ 
Of 1870} a 704. 

I L R 35 Bom 72 


ss 28 29B and 29E — Gird Proeeditre 

Cade (Ae( X// of 2SS2) ss Decree 

agamsl Tal’ddar — Lxecnjion — Decree Iraneferret! lo- 
Taluldan Selthment Offieer~\il if cation of mat nge 
ti/ent — iSiihwission by persona haxtng clams — ipjli 
catuti for the eonimuance the execution proceedings 
ogamei the legal represtnlalne of the deceased j idg 
snei I debtor — Cerhfcale xn dtr s 29E of the Oujarat 
Tahldars 4et {Bom Act M of JSSS ) — ifanajny 
Officer — TaUdJan Setllenienl Officer Rhen cxccu 
tion proceedings are commenced against a jud'’ 
Djcnt debtor they can be confiDued after ii> deitJi 
bj «iib tituting the name of the legal rep^e«enl 1 tl^e 
in place of that of the deieased judgment debtor 
in the application for execution It 1* aot ncoc 
sary to hie n fn h application under the provisions 
of a 23a of the Cnil Trocedure Code (Act Xl\ of 
18S*) Jlirachand Ilarjttanda* r Kastirclnnd 
Aasida* 1 B B 28 Bom SCJ explained The- 
effect of a 29E of the Gujarat TaJuLdars Act (Bom 
Act M of 1888} IS that before the esccutioa of a 
decree can be proceeded with (he Court wu 6 
Le vilified that the decree claim has been duly 
submitted If the ofheer cirtifiia that jt has Iceo 
duly submitted there is an end of tbo matter If 
b© does not *e certify the Court must wait for onw 
month from tbe date of the receipt hy the officer 
of an application for a ccrtiffcate and upon beini, 
eeti 6ed that the claim has lean duly nihmittcd 
in accordance wnlh the prtvi 10 ns of s SOB of tho 
Gujarat ToluLdara Act (Bom Act W of 2883) it 
mar then procetd with the execution Tlie cvpie - 
aeon managing officer m s S*tL of the Act is 
nuTcl} a compendious term for tho TaluLdari 
Settlement Officer or nny other officer npioiiitcd 
b> Co%eniinfiit to take chitge of tho Talukdara 
estate and itep tho Mine in his ruanagement 
Tefmc«l lo m s 28 of the Act end where tho oft’cer 
who lakes charge of tin. estate and keeps tho same 
m fus manae>‘iT)cnt is tlic Talukdan Bettlcirtnt 
Officer tbe managing officer n merely 0 synonym 
for TaJiikdan Settlement Officer When no 
application relating to a claim i< pre’<ented to the 
Suboitlinafe Judge and h fonranicd hy him to 
tbo Talukdan Settlement Officer it amounts to a 
subniiasion of the claim in writing within the 
meaning of a SO]} of tho Act if the Talukilsn 
btltlement Officer is al 0 the mnnsging officer 
t Hajb-U (1909) 

I L R 34 Bom 142 


M 29 29B (/) (") (J) and 2PE — 

B it ajKin a uiorlgage—Talaidnn Sellltmtx I Offiett — • 
OH<irJ«in ef tie mu or defendnts — Proceedi gi »j 
to eecond appeal~li>lermedi(ile not fcahon tj ihe 
said officer nil rg tjion elm ioi>/« lo s b n I I'eir 
cIkms SIX tnintlt^PlainhJfs non eompi ircr 

uill tie rot JTeofioB — Plo f ffis oiipheat on to i/, 
srtirf o^cer for a cert f cote lo erect te the deeret—~ 
Brpsal of the op;/ ro/ion— /ni iil /y to mij/y 
W»i% ffce nU r* — Tit word xnaliUty not <onj?» ftf 
to fJ j imf m hhtH eif the elatmnni In 1904 tl e 
pUmtiS sued Ih® dcfenlant who wero minor* 
reprwnlftl hv the Talukdan ‘Settlement Ofliwr 
u llrif guanJian for a decree upon a morfgscr 
He first Court hell the mortgago to le insiTnJ 
under tie proM ions of lie t. iijamt Talukdar* 
Act (Itom \ct \I of 18«,S1 and granted to the 
pfaiiinffa yefonaldcme (ip i/e.'th ‘•eptemlex 



{ ISCD ) 


DIGEST or rA*vF«! 


( 1870 ) 


6DJARAT TALUEDARS ACT (BOM VI OF 
18S8)— fo" ^ 

ss 29 29B— «)«'</ 

tho pUintilT appcnW to tho Di tnot Court 
•painst the Mid deerw* »nd a notice of the appivii 
W8» 1 *uc<l to iho Tnlukdin ‘'cttlenicnl Ofhcrr 
On the «1 t NoTenil>or followm? tho Talukdan 
‘Sottlnnent Ofheer took o\er tho nian^cetnent of 
the dcfpnd»nt i ostnte Tho notice of tho appeAl 
wM ferred on that ofliccr on the "Ith of the Mtre 
month On tho 2tth Docemher 190 the Taluk 
dan '^ttlemcnt Oflieer i “ue<l a nntirieatton nndcr 
e 2*^11 of the Gujarat Taliikdara \ct (Bom Act \ f 
of 18'*S a' amended I \ Boni Act II of 19tt>) eAlline 
upon claimants to eul mit their claims tnthin six 
months of the date of tho nolificntion On tho 
14tb ilarch 1900 the District Court decided the 
plaintifTa appeal and moilifie*! the decree of tho 
tirst Court bv holding that tho plaintiff had salid 
mortpape upon tho property ef the defendants On 
tho Itth of the same month n copj of tho nppettale 
decree was sent to tho Talukdari Settlement OfRcct 
on the application of his ofhee In July 1906 
that IS after the expiry of the period of six month) 
piren under the notirication of the 3Sth December 
190u the Talukdari Settlement Officer as represent 
mp the defendants preferred a *econd appeal to the 
High Coart apsinst the Disfnct Court a decree 
Tho second appeal hayinp faileil lo Anpst 1907 
the plamtiQ applied to the Talukdan Settlement 
0f8c«r frr • ccrtihcate in order that he might 
proceed irith the execution of the decree and he 
was informed m reply on the Uth August 1908 
that aa be hid not submitted hit claim within six 
BOnthe of the date of tlic puhljcation of the said 
notification his claim «ns <Ioemc<i to hare been 
duly diMharged and no certificate could be granted 
to him One month after the date of the receipt 
of the said npU the plaintiff a(plicd for execution 
and both the lower Courts disnns <d hie application 
for execution on the ground that the want e! n 
cprtificato under s 29L of the Gujarat Talokdare 
Act (Bom Act M of 1888 a* amended by Bom 
Act II of IJOj) WAS A valid lar to the execution 
On second appeal by the plaintiff Iltld that tho 
word vnablo lO s 29B of the Gujarat Tslukdars 
Act (Bom Act \I of 1888 as amended by Bom 
Act II of 190j) was not confined to physical m 
ability on the pail of tho claimant that the plaintiR 
was unable to put fomaid his real claim at tho 
date of thenotihcation and at the date of tho notico 
bo was unable to comply with it within the meaning 
of B 29B {3) of tho Gujnrat Talukdars Act (Bom 
Act M of 1888 as amended bv Bom Act 11 of 
IDCk’) and that tho inability of tho plaintiff havinK 
continued during the period of tho six months 
Irom the date of tho notification tho plaintiff was 
not barred by s ‘’9B from prosecuting the proceed 
mgs in Court IltMLyi Iopstlal « KnonaBiiat 

6ABTA^sy^o (1914) I L B 38 Eom 604 

- S 29 E — Tiiluldin StlllmtU Ofietr 

nanoging a TaluLdar $ eftale — Crrdilor *i bniiling 
hit tlaim—Titne laken up lejore the Taluldari 
Se/llemenI 0$e<r — Erclustan of time — lAmtM on 
Aft (Tl of JS77) H obtained a decree for mono> 
against 0 aTalokdar on the S^nd February 190J 
and presented his first darlhasi for execution on 
the 8th DecoDibcr lOOl On the 21st September 
ICOo (Ts estate came by notice to be in themanaac 
ment of tho Talukdan Settlement Ofreer under 
a 29B of the Cujarat Talukdars Act 18^8 H 
a uhmitted his claim to the offeer on the 6th March 


GUJARAT TALUKDARS ACT (BOM VI OF 

1F88 ) — coniJ 

S 29 E— fo»(<f 

J906 but It was rejected on tho 12tli AugiHt 
1903 B then applied to tho Civil Court on ho 
12th March 1901 and sousrht to bring it witluii 
lime bj claimint, to exclude tho period taken ui 
before tho Talukdan ''cltlemcnt Officer Held 
that tho period in question could not bo excluded 
in computing the tinii. for the darihn i for s 29} 
of the Act placed no absolute lar on B a right to 
oppl> to the Court for execution by reason of tho 
subniivuon of his claim to the 1 alukdari ‘Settlement 
Offic r Per ChanclavakaT J wThe Learned 
District Judge has gone beyond tho plain meaiung 
of Sect on 29F of the Gujarat Talukdars Act 
(Boni Viol 1888) >n diffeilncr (rom tl e Subordinate 
Judge and I olding that the present dnrkhoil of 
lha Kespondent for execution of his decree is not 
barred by hmitation GaKrATarao I/wat rvo t 
ItAJtBiiir Maiiamaii (1011) 

I L R 35 Bom 324 

— , ■ Decree against Taluldar~ 

Execution t>f ieeree — Cer/i/fo(e from the managing 
offiter — Exfiution t.f lime from the date of the decree- 
to the date of the applieafion for the etrlifeafe — 
Prior oppUenlion to execute the decree unaeeom 
panted bj the ctrtifleate~l» such applieahon in 
oetofdanee leiih tai^^Limilifian tet (/£ of JSCS) 
trl SSZ (J) On the 16th September 1910 an 
instalment decree was passed on the 1st Apnl 
1911 on failure to pay the first instalment the 
whole amount of the decree became payable 
The decree was passed against Talukdars whoso 
estate was taken under management under tho 
provisions of tho Gujarat Talukdars Act (Bombay 
Act M of 18SS) The first application to execute 
the decree was made on the 1st April 1914 bat 
as It was not accompanied by a certificate from 
(h« managing ofliccr nndcr tho provisions of s ‘***1 
of tho Gurajat Talukdars Act 1888 it was rejected 
on the 15th Juno 1014 In August of the same 
}car the certihcate waa applied for it was oh 
tamed on tho 29th idem Tho second application 
to execute the dccrio waa made on tho 28th Fchru 
ary 191C Against the contention that tho appli 
cation was barred by limitation it was urged that 
tho first application waa in accordance with law 
within tho meaning of Art 183 of tho Indian 
limitation Act in apito of the absence of the certi 
ficate under the provision of s 29r of the Gujarat 
Talukdars Act 1883 and that the applicants 
were entitled to exclude tho time from the date 
of the decree to the date of the application for the 
certificate under 8 ‘’9E subs 3 of the Act Both 
the lower Courts rejected the application as being 
time barred On appeal held allowing the appeal 
that the second application for execution was with 
in time for nniler a 29E ub a 3 the apnlicants 
wen entitled to exclude the time from tho ICIh 
September 1010 (the date of the dtcreej up to 
August 1914 (the date of the application for (he 
certificate) But the Court differ^ as to whether 
theappeal 01 ght tobe allowed apart from s 29£( 1 
of the Gujarat Talukdars Act Shah J held that 
It ought as the application of 1914 was in accord 
ance with law withm the meaning of Art 182 of 
the Indian Limitation Act 1903 though ne certi 
ficate of the managing officer urdcr s 29E ,f) of 
the Gujarat Talukdars Act 1688 was predneed 


{ 1871 ) 


DIGEST OP CASE'S 


( 1S72 ) 


GCJAUAT TALUKDAR3 ACT (BOM VI OF 

1888)-<onJi 

S 29 E — eonid 

S mbit fti Mattel J that the apphe^Uort eS 
1111 was not made to the proper CJoart ns 
d aued in Explanation II to Art 182 of the Indian 
Limitation Act as nt its date it was the duty of 
uo Coirt to esecnle the dec.reo or order th«o 
having been no certificate from the managing 
itficer IIarqovi'id FtrLCSA’tn t Naja Sora 
U 918) 1 L E 43 Bom 44 

S 29 (g)- 

whether notice to TatnUiati Settle* 

meat Officer necessary— 

6ee JJompat Codrt op ’WAnna Apt 190 » 

« -jl I L B 44 Bom S86 

— s 81— 


— — Tatv.JcdnT't tstatt — 

I iluTdiry tslalt Sslatt htCd by a TaMdar on any 
'i t t n«re Tho oxprossion TaliUdar s estivto 
nijin only the estate held hv a Tnlntdar on 
ritrth.Jari tenure and not propcrtv hefd on any 
other tenure which la distinguishable from the 
former Khodabhay v Ch'tyanlal 0 Bom I R 
ff® followed BRA<‘HPnHAMA\8AW01le Patpi. 
\ put Dnvvn (1003) 1 L R 84 Bom 55 

— . I.. . , ^ id PeviK I* Code 
{Bjh Ael 7 of IS59)— rolnlian t«ntr<— fFonto 
iind (at Sam)— Uieiofii land— Ahwhm nt of 
iiicom TTanlo lands ate lands hold by Rajputs or 
tho representatives of Rajpjts who attar the Maho 
modan eunt^uest of Oujerath received one fourth of 
tju Uad of certain viUa^os on coaditun of kosping 
order m those viUajes Tho lauds were hold either 
rent free or at a small quit teat Whore Rirsa 
WaiUa land tho incoioo ot which is attached in 
execution of a docroo is proved to have been on 
t^rol ai alierat d Und uodot the I and Revenue 
Code (Bom Aot 7 of 1889} tho Coirt may ptesumo 
that Jt is no land hold upon Talukdari teajro in 
the stfKt sense of the word Tho words Taluh 
do s estate in s 31 of tbs rujerath Talukdare 
\ t (Bom Aot VI of 18S8) are used in a t4*ohnical 
fcaio limited to tho Talukdsr e interest ]•] the 
es'ace held by him by reason of fus status as a 
Taluhdsr AAmI-<6^si v Cfiag^inlit 9 Bom Ii R 
1I'‘2 and Bhachtb\^ t Yeli OHasji I t, R S4 
Born 55 ! llowod Talosdibi 8BTTt.EWBTr 

OfPICCK V CuiIAOlXUAL DwaRkaois (1919) 

I X>. B 33 Bom 97 

— Jneumfiranfe cteaUi by 

a I alakdtr-~ ideerse j)Qf»e$t\o* for mor fh-ia tirdee 
jwa ajltr the death of the Tal-ildje— Tif/e— J>mi< 
utios A person claiming as an incumbraoccc for 
more than twelve vears from tbo death of a TaJoh 
dar can acquire title by adverso potscssiCB Tho 
incumbTanco which is cVaivncd by virtue of adv«ao 

S Kscsaion since the death of a Talukdu would not 
il wuhm 8 31 of tlio Gujarat TahiVdare Act 
(Bom \et \ 1 of 1883) biit would an incumbrance 
ari ing from tho operation of tho Uw of linutaljon 
TAi.ifc,DVRi faeTTi.tiiBvr OrricEB GojaeaTI v 
UlkllAVI 18 lARSIlOTTASinvv (191**) 

I L E 37 Bom 389 


'Ti ee hj Tufulli a d hi$ inx— -Soa As* "o 
' ta t ^ nU/rf pr pert j dsrmj Ai» fithero I /e 
~Tot LJirt tnc m/fjw re/ J rfir vy Ai* I fe 
~S nnvtu tt cl o-\ it Tal Lltr bet UmtiU 
• It evt Code Won Jrl T of tr9) 

V -J ra » I, a TaJttdjr The proprrtv ts 


GUJARAT TALUKDARS ACT {BOM VI OF 
1888)-xond<f 
s 31 — con/d 

dispute which was a TalukAin estate was mort 
ga'*ed withposscsiion to thcplamlilf by a Talukdat 
and his son. After the death of the TaluiJar tho 
son sold tho equity of redemption to the plamtiff 
Tho estate having passed into the mana'^ement of 
tho Talukdan Settlement Officer that officer issued 
a notice to summanly evict the plaintiff from the 
propertv under s 704 of the Land Revenue Code 
1S79 Tho plaintiff pjed for a declaration that he 
w-s entitled to remain in possession of the property 
7W<f that all that was mortgaged was the life m 
terost ot the Talukdar which came to an end with 
h« death under a 31 (J) of the Gujarat Talukdars 
Act 1888 Held further that at tho date of the 
mortgage the «on was not a co sharer with his 
farhet in the Tatukdan property and not having 
any interest in the property at tho time he was not 
competent to encumber the interest to which he 
mioht succeed on his lather a death Held also 
that the aalc bv the son ot the mortga ed property 
was an invalid alionAtum undoc s 31 (^) of the 
Gnjarat Talukdars Act Held therefore that the 
notice of sjmmarr eviction of the plaintiff was 
properlv issued under s 79A of the Land Revenue 
Code 1879 A Jivaidar is a Talukdar Per 
4ISCLBOP O J The land hold m Thlukdsn 
tenure is totally distinct from land ordinarily held 
as joint famdy property by a tlmda famity It is 
not eubje t to the ordinary law of lobeutonee or 
auccessiou and partition of Tainkdari land is 
governed by particular laws It is only a peiaoa 
who lias obtained a final decree of 0 Court of 
comps-tent junsdictioo declaring him to be entitled 
to a share of a Talukdari estate and every oo sharer 
whose name has been recorded as such in the 
Settlement Revistet prepared in aooordaneo with 
8 5 (Gujarat Talukdars Act) who oan be entitled 
to have his share divided from the rest of tho ostate 
S 79\ of tho Land revenue Code re ers to any 
person uuaathotiredly occupying or wronn’fuUy in 
possession o! a»r land and therefore it dons not 
msttcr wheth c a person, is la unaxthoriaed occu 
pition of land before the date waen tho section 
bMame apphcthle Bur/r Xstwar^as r tus 
Talwkpaw SattLEicGwr OrrroaB (1920) 

(I L R 41 Bom 673 

— 8 38- 

Bet Livo Pavanu* Oooa (Boit Act V 
OF 1870) ss 144 160 

1 L R 43 Bom 6 


H 


HABEAS corpus 

^ < CaimvAt. PRocanoan Oioe s tit 

"U KXTIUOmOV 4cT 

I L R 43 Cile 31 

• — nature of — 

GtftQDravs avd Raeox Acr fVfff 
Of 15^) 8 2 

I L R 33 Mad COS 



( 18 3 } 


wri«;T 01 c\ Es 


( IS, 4 ) 


F\BEAS CORPUS -ro'J 

rrnt of — 

^ Jt r\ TruL m 

I L r 44 Calc "23 
— ■ ' ' - Hl-h Court Jorisdie 

(lOa— rrJro ? / }»» praffln-jt tnrttJttl on of 

n 7\ Co ri in — Cal of CniMiiU Proeelare { tct 
J 0//S5T) s m—!nl fiFrlriltan Ut (tl of 
mi) t 3 »t' (i) (4) (r) ( )anl{\)anU J 

f (i)—Fc Ici t t (I o/ if ) i/ ex^tjthte-~ 
Cipli 4 rrrai oi (33 an I 3t I tfl e a ) 
pirt oj th It fori—^arcnn Pea h oith nl ea 
J >n anl nl-n ’ t tj ol-~Capj of da um nl prov t 
1 1 Fo cnn Cotrt tf aim \>l on Ml n i > 

<t itne ol a ii-d—} i I u. oj o1 nr on in^. A 
Mo] lira! n / at—irretl irrfjjlxril/ of if 
cMfe» prcc I nj o.\ff rry^’irStijiilral 
may I e'n <i fj Gi mm nl — ^aetrnm nt of 
Penyal ■/ c/i i i lu o J r on mjtii f on mat to 
(Pwnm nt of Ini i—lf » « A orl r cm be rattfiel 
ij Goeemtn nl of Ini i—Frtti proe tr-pil 

ilj of ic^ilJ pruiou <ji J p il tj~ilajittrale 
i/ eon rworf «nJ ir aft r nen'linj repirt lo Got rn 
in nl — P fnnl of rrruonabtr appirlitulj t> fa-} live 
lo proln r ervlene le^rlKr affect jur tlitlion 
of ilajutrair It nuut bo ehown clearly tlut n 
suprerae right <u h ar tint to A Aeir corpit or 
to diro*tionn m the nttoro of that writ hnn be a 
exprevly (if that bo |>o«ibld to th LesinUta e) 
talea awav There i« no auch exprenn prormou 
in tb Ind no Extra II ion \ct Tito Cnjlish Ex 
tradition A t did no giro the right to habAn 
eofpm It m rclr d cUrei a right which cxiatoJ 
inoepenlootir of that tUi* sintute tn re StUUi 
S7 L T 33» 11 J J K D on and Er parte 
£ iici 6 Q 0 431 folio rod When a person 
appeara boforo the Ifigh Court and aiv^ that he ii 
ill gaily detamel, the High Court can euauire 
whether the warrant for hia cuitol? was validly 
1 lued m extralition proceedings If the pron 
AioM of the L»gi Iiture hare not bees camel out 
the High Court can interfere notwithstanditg that 
the warrant has been giren in extradition proceed 
in'*8 Jtii-Iolf Slallmtnn y Emperor I L R 33 
Cal 5H diitinguifhcl S ction 3 aubs (6) 
of the Indian Extradition Act 1901 is not a sub 
etitute for anl loci not interf ro uith pro ced 
mistaken un I r » 491 ol Iho ( alo ol Criiamsl 
Procedure 189S the provi tons of win b are at 
mu h binlin„ is tlio e of the rxtralition \ct 
The Indian Eiidcn c Act (I of 1872) docs not 
contain the whole Itw of oidcncc goreming this 
countrv Unlrr a *’ which saves certain rules of 
evidence the Fngli h Extradition Act which is 
applicable to this countr) is part of the lex fort 
records therefore of t lo Derlin Court wbi h are 
authenticated in the manner prescribed by as II 
anl 15 of tho F'1'’luli I xtraliti n Act can be 
properly a Imittcd in cvi lence A ropy of a docu 
m nt [D f() the ortj nal of win h was proved in the 
Cerman Court is admissible as pi t of the records 
of tho G rinin Coj t There mij however be 
cases m whi h tho proluctian of the o i inal docu 
m nt mij bt, n cssiry for tho en'jmry in this 
country If tli le is evil nco beforo the Ma is 
trate the fii itiv" criminal cin lot ask the &iart 
to d termino wh tli \ p i ni f t i casa hw b n 
properly founl on bu Ii eiiluitce 1 1 re a f Ui 
S7 L 2 33 11 f J h B on foUovJ The 

Hi h Court will not sit in appeal to revi w anl 
w ight tho evilen It is suffi leit thit th ra 
shoull ba smn evil n o of the oil n a upon 
which the JIi Htrat may rci onably act Am 
ir % lUrity 1 1 til o i mil arre of th a u In 


HABEAS CORPUS— coif./ 

Immiteriil provided (liat the snhser|uent procool 
tn s hue be n ri ht / \ \\ l\ 1 0 Q B D 701 
Ii C)i c C no followed The aubstantial 
question IS not lio'v the accused is brought into 
Court but iih tlier the Court which enquired into 
Ills Cl e had jiiri Jictnn to do so Tho Govern 
m nt a In In "nay i lue its order to a nj Magi trato 
a 1 1 such Migistrat"* mav issue a ivairant provided 
he IS one who has jurislic ion to enquire into the 
enmo of the nature of tin' for whi h extradition 
IS sought Th reforc an enquiry into tho case of a 
fii-*itue criminal un ler arre t m Cal ntta can be 
mil bv the ^If* strata of Uipore if duly autho 
riseJ \n ord r issued under s 3 subs (/)ofthe 
In tian Ex ri lition Vet 199) bv the Government 
of P njat upon a re|iii ition mile to the Govern 
m nt of lalia is invalid and cannot b ratified 
bi a aibscqu at orJ r of tho rosernraent of India 
Where however tin litt r order directs the Alagis 
trate in pursuance of the form r order and of 
tho statntory proiisioas in that behalf to enquire 
into th“ said ca the Governm at gives valid 
oil ct to it intention and tho Mi*.] trato has juris 
diction to enquire Under s o-S of the Cods of 
Criminal Pro cdiirc 1898 the District Mavjgtrate 
can transfer to his own file from that of tho Deputy 
Magi trat an appbcation bv tho fugitive erimmal 
fo return of Ins prop rtj Tho Ara^i trate making 
til enquiry under a 3 of the In ban Extradition 
A i 190) cau mitiati fresh proceedings not 
withs animg pro edings ta! en under a previous 
ord r V7h n the >Ia istrate sends up Iiia report 
t> th Goiernment of India under a 3 auh s (6) 
of tho Inlian Extradition Act 1003 he becomes 
fanelm oftew and renders Iiimsell incapable 
therefore of recording evidence that may be 
nubs quvntly produced Tho Logislatuco intended 
tha the fugitive crimiuat should be given an 
oppirtunity of defence If such opportunity 
IS not given it goes to tho juris Iiction of the 
Alagistrate The enqmry therefore is not accord 
log to law and the issue of tho warrant is itaelf in 
valid If the Ma'^i tret" suspected that tho accused 
bad no evid ace it is open to him to question tho 
acetued If the latt r stood on his right not to 
aniver tho Court might draw such inference as 
tho refu:>ii to reph and tho circumstances of the 
cas suggested Per Mookepjee J —Tho burden 
lies very heavily upon those who ass rt that 
a nght of so much importance to the criminal as 
hah an corpus given by the ( >mmon Law has 
been taken awav by imphcation S 491 of the 
th Code of Criminal Proccduri. 1898 is applicable 
to cases under tho Indian Extradition Act Rudolf 
^lallHan v Emperor I L R 33 Cale SI7 dis 
tingttish'^ The jurisdiction of the High Coart 
has not been taken away m relv b causo the 
Govemm nt of India has already i ucd a 
warrant for surreud r under s 3 sub s. (8) of the 
Indian Extradition Vet 1993 D positions which 
have not b n taken in th.* presen e of tho accused 
may be admitted by th Als^istrate In re Coan 
kij L P 8 Q D 410 W here there IS no evide ice 
b fo e the ’lligistra the Co irt will m erfero 
R V Mairer 1) Q L D 513 approvei The 
Court will no con id r quo tions re srJin'' ovi 
d ncc unless tho obje tion is sii h thv if effect 
w re given to it there would be no evidence let 
upon wni h th o Jer fo extralition could b 
supportwi Uil rs 4 subs (i) the Ma>i3trat 
nity 13 u a wj rant when tha person to ba arrest d 
IS within his jurisii tioa S 4 m rely provides 
xpeini»r>pro 1 1 J it sn a rest miy 
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HABEAS CORPVS-ccrifd 
be effected before the receipt of the rcfiuisitron men 
tioned 10 a 3 otherwise the criminal might e cape 
The two sections do not overlap Under s 3 sob a 
(/) of tbo Indian Extradition Act 1D05 the onh 
Government competent to issue the ordCT for 
enquiry la the Government to whom the foreign 
stale has made a requisition This function musk 
be performed stnctlj and cannot be delegated 
Where the provisions of the statute have not been 
foUoired the report of the Hagiatrate eannot 
afford a foundation for the order of the Govern 
ment of India under s 3 of the Indian Extraditioii 
Act lOOd In if>e nralfcr of rxjVGtT STJllAMA^'^ 
(1011) I b B S9 Calc 16« 

2 IIxqK Court jiirn 

diclion of — Poirer fo ijitiie irnl — ^roewfure— 
of the £osX Jndin C('xnf>n»y~^llfff>a»et i/ Iht 
fuiffct and toiertijaly of ihf- Grnirs — pTtrDffotnr» 

• — Ooiemor Cenffol >n Cooiifi/ potttro of tegisjaiion, 
of — Etnti^encif Irgnlahon — Irf emtodyitig prow 
tioris of Ordtnnncn — OriJtr for tuttmmttt — form 
of ord&r~~U arrant toarre t and iwpriwn — Jpjihta 
tion for hail — CoU of Crmmnl IrotnlHre [Act I 
of 2^55) e 49 — Emcrgmcy Crji htton Conltnaonct 
Act [I of 2!)lS)—OrdiH/inen III an I I of W//— 
totineih -in (dl and *5 I let t 6/) »♦ *2 
and t,3 — Fa t India Compongt Act ('0 (to Iff 
< i?) i 29 — Foreign }vri.d\ttion and ExIraditiOK 
Aett{XtofIS7'>) (\\ton^iO)antfO of 1903)-- 
interjirctutWR Act (j 2 ana dJ lift e $3) t 11— 
C^eiiernf Clausfi Actt (/ of 1S6S) e 3 and of 
IS97) «t 6 and 7 Under a 2J of the Indian 
Councils Act 1861 (24 and 2u ^ let c Gi) no Ord> 
nance can have any force of Ian for moro than 
6 months from its rroraulgalion but the rovemor 
General in Cownci/ has the power to piss an Act 
embodying the prori ions of an Ordinance Tbe 
Oovemor General in Council has alo the power 
to oiK^t the }uriHdiction of the Court* and a tl 
of Ordinance III of 1914 winch w embodied lu 
Act 1 of 1919 and which sechs to ou-<C (he ]un die 
tion oh tbo Court docs not offend asainst » -« 
of tbo Indian Council* Act ISGl Act loflOlo is 
not an Onlmanee rstendcil but an Act It does 
not offend against the alle^ianco of the subject 
or the soswngnty of (he CVown It » not oltra 
tire and this Court baa no jurisdiction to call in 
question the orders which have been passed neic 
under It is for the Governor f cnctal in Conned 
to be satisffcil on the materials before luoi The 
Court cannot call for the matonsh to examine them 
in lAe KinHfr of Rtdolf ’'InlIntanH I I P 39 
Calc IS I /mnffcr V I ty L P 3 J C 35’ -In 
t?t maffer of Pag I EatfJtots 331 In 

ina«ir 0^ later Kf an G V L 1 39'* 7he mint 
Cart an apf'Cal GD L P 1 j 9 Wrr Cavfman x 
T he OattmmenI of Pomhaj J I E 18 Bom <>1® 
The Qn ti i Burah LI 3 I t <59 LBS 
/ ^ J 1 and / j V IJotliit j (/J/CJ / A B 3S 
20 C b N ('o(< ) xc ref rrcil to It here an 
Act iviwals a } revious \et or a ccrtsnv provtKm 
thereof and the repealing enactment is itself 
8ub«cquentlN rej^alc"! bv another Act—IMI 
that the la t repeal did not aincc lS.>OrfvitV the 
Act or ptt V I ion before repealed unless woitU there 
are revmng them Tin re was nothing In anv of 
•b \ t uJ aeijuent lo the repealing Art CVI of 
I** 1 *) xj rerived » »9 of the La I India Cim 

P»ri% A tl «l Cco Ilf e o'*) \t here a jicracins 
d I I piJ in c« tixlj and an aj j hcation is male 
• *1 ' 1 < iin ler » 4 'I of tl c (.riminal I roccsiurc 

t**! //!/ if t u t ai jroccdurp «M to 


HABEAS CORPUS— cojjfW 
u ue a Pule in the first m tance and not to 
order the production of tbo petitioner Jn re 
Jetvi Nithdoams Othess (1916) 

2 E R 44 Calc 45P 

3 Junsrficf ion — 

Arrest— Criminat Procfifiire Code (Art I of ISOS) 
tf oi 190 491 49S— Procedure— ipptieaUons 
under 4 191 to k-2o»i should le made—Jrrt f 
under a 54 — Reasonaf'h suspicion or crediUs 
information ichal tote Larel v]>on — Duficj of 
pcliceo^ieer arrestnxj — Pracltcc Applictions under 
8 491 of the Code of Criminal Procedure ought to 
be made to the Judge sitting on the Original Side 
and exercising the Ondinary Original ftimmal 
Jucisdiction of the High Court Jn the mailer 
of UtiJolf Stallmann I Z, S 39 Calc 154 referred 
(o S 54 of tbo Code of Crmiinai Pfocedare givcv 
rtry uido powers and ought to be rigorously con 
strued Reasonable suspicion or credible 
information, upon whidi an arrest can bo made 
by a police officer under s 54 must be based upon 
definite facta and roatenata placed before him 
which the officer must consider for himself before- 
he can take any action under that section He 
eatusot delcgite his discrefion or take abcUer 
under another person a belief or judgment but must 
act OQ bia own personal responsibility Qvetn y 
Bthorg Stngh 7 II It Cr 3 followed Csarc 
C aiNDiu Maipmuav Jn re (1916) 

I L R 44 Calc 76- 

4 — I-- I. ■ , fzlrodihon (jif 

V’f of 2953) — Crifltmfl! Procedure Code [Act V of 
1S9S) « 491 — Jvn dirtiosi Tho Ifioh Courts 

K owerto J uo a wnt of Uahtae CorpUi has not 
ren (shea away by tbo procediiro j>rowd«i w 
th© Indian Extradition Act (W of 1003) s 3 
sub ss (5) ard (7) Tho nrrest and detention of 
the applicant having been outside tho local limits 
tho Court had no jiirisdictiou I>ctentioa of a 
fugitive cntntfuil pending the consideration of the 
Government la not illegal In the mailer of Fvdolf 
Slallnusitn I L It 39 Cale IBf eoosidered A 
C Tors r FwrEBOR (1918) I L R 46 Csic 62- 

HABIT 

evidesce of— 

See rasnocs Convictions evidence or 
1 L R 38 Calc 403 

HAKES 

■See SiNAD covsrptCTfON or 

2 L R 38 Boa 639 

HALF SISTER S SON OF WIDOW 
y«« ntsDU Law — S riuDiiiN 

I L R 40 Calc 82 
HALAr arEUfONs or tathiawar 

See MruoNa I L R 43 Bom 647 
HAND NOTE 

See EMbtxco Vrv a "J 24 C W N 2199 
- £)f> ard feJe—\o 

rtipi f jt>c> I inteer l~irtf(ftfe ttltrttl payaldt— 
date from w4irA irterett j«jyafcfe A band note 
payable on demand lot ahich does not jrovilc 
for tie pastnent rf interc i csTn« micmt at t| r- 
rate of o per cent per annum from (he dvtc the 
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HAhD hOTE-ror/rf 

Tnoncv wgbt to h-wc 1-wn pai<\ until tbt- rtaliia 
tion c{ the Jcht Cuavn i ll»nt \odii 

GnuBi Lal 2 Pat L J 451 

HAKDWRITINQ 

Stt lu, 15 C W N 729 

comparison oI — 

Sft Ciuror I L R 42 Calc 957 

Ste tviDENcr I L R 41 Calc 545 

■ proof of — 

Stt ScDmo't I L R 39 Calc 606 

PEOoror HiNDAtumxc — Ptr Jeskin 

C J — Methods of proAing hsndwi-itmi* diocus o<l 
A document does not pro\c itvlf nor is nn un 
proved signature proof of ita having been uniten 
bv the per«on who^c signature it purports to bear 
S "3 of the Fvidenee \ct does not aanclion the 
compatiKin o! ana tuo dociimenl but re<|uire 
frti that the standard venting shall be admitleii 
or prove*! to be that of the person to whom il i 
attnbuted and tttondlj that the di pute<I 
vmting must tt dj pirporl to have been written 
by the same per«on A companaon of band 
writing u at all tunes as a moile of proof hazardous 
and ineonclo'ive and e pecialls eo when made b> 
one sot conversant with the subject and without 
guidance from the arnments of counsel and 
erldcnco of eipcrts Ihoothe Diltt v Cooed 
Chvrdtr Jivj Jv U P Sf” referred to The value 
of expert evidence of handwriting discus eii Sty 
T Ilanty II Cox C C SIG referred to Ptf 
CAZ^Dvrr J— ~Hand«ntmg mar m addition to 
the usual method be proved by circumstantial 
evidence under a 6' of the Evidence Act which 
preKfibes no particular kind of proof \ee( 
Aonfo Pondif v Jui^jobundho Ghost 12 D L B 
Ajip JS Abdool -ih v ibducr liuhman 21 H P 
and AbdfilJa Peru v Canmbat I L R It 
Hum 690 referred to Bsbimira Kcsur (.rose 
t EarEBon (1909) I L R 37 Calc 467 

— ■ . . — A om[ari on of band 

writing IS at all times as a mode of proof baear 
dius and inconclusive und especially when it is 
made bj one n t conversant with the aiibjett 
and without such guidance as might bo derived 
from the arguments of Counsel and the evidene 
of evperts A comparison of writings has con c 
quentiy been deemed a mode of ascertajnmg tL 
truth which ought to be used with very great 
caution 

Sbeemutty ^AnAJAKi I Habi Gas Gbosf 

26C W N 113 

HANSARD S PARLIAMENTARY REPORTS 

admissibiliiy of — 

See Libel I L R 37 Calc 760 
HAQ CHAHARUM 

See Acbieiiem I L R 41 All 41" 
Sfelnov ^CIAt '«MCLi C \i lCoibi itr 
II n tii 1 

I L R 43 All 681 

HARVEST 

experimental lardlo d s right of — 

See Estates Land Act (Mad Act I or 
1908) s 4 .7 73 143 

I L R 40 Mad 640 


HAT 

— Riplit to hold the holding 

of a Hat on a man a land is not m itself a wrongful 
act Rakuat Das '^inou t Empekob 

19 C W N 248 

market franchise in if 

nitts—Crant of iveh franchise if may be -presvined 
— InJueiny trailers to come ajiay from rnal hat by 
infimithi/ion— Conipuf loii t/ actionable There is 
inBengal nosuch thing as a market franchise or a 
n lit to bold a market conferred by grant from 
the ftown nor can such right be acquired bj 
prescription In Bengal the right to hold a 
market is treated as an incident to the ownership 
of land The proprietor of the old market has 
no monopolA or privilege which h entitled to 
protection and no immunity from competition 
Where illegal means m the nature of intimida 
tion and physical compul ion were emplored 
Ij a ents of the Defendant acting within 
the Bcop^ of their cmpIoAment to induce traders 
who would have gone to PlaintiS a old hat 
to attend Defendant s new hat and as a 
natoral consequence tliereof there was diminutun 
of llaintiQ<i profits from bis hat Held — That 
the Plaintiff was entitled (o a civil remedy by- 
way of a suit for damages Per Gbea.ae« J — 
whether mere be etting or watching apart from 
violence which aciording to the doctrine of com 
rooD law 15 an unlawful means in case of trade- 
disputes 13 unlawful m the re o of rival hat owners 
Heu CiiAVDBi Boy ( Betp* Besabt Saka 
Sabbar 24 C W N 800 


HATCHITTA 

' Acluoicledg m t « t — 

Limitation 4r( (/\ of J90S) s IS-^onlraet let 
(/Jlo//57’) s '’5(v>) A/fOtcAittaisan acknowledg 
ment within the meaning of s 19 of the Indian 
Limitation Act J/amram VetA v •SetA RupcAond 
I L B SS Coh lOi" followed AIahbvdba Nath 
Cbatteiuze i Laut Moran Datta (1918) 

I L R 46 Calc 743 

HEADINGS OF CLAUSES 

^ e Bjmbay I Ti McMcrrAL Act s -T 
I L R 38 Bom 40a 


HEADINGS OF STATUTES 

N e Nov OCCIPANC i Raiaat 

I L R 44 Calc 267 

HEADS OF CHARGE 

Sf ll lAl BY JlBY 

I L R 47 Calc 795 

HEARSAY EVIDENCE 

Laidence Act (I of IS’’) s 

I L R 39 Mad 449 


HEBA BIL EWAZ 

I f raid trilJout eon 
stdenlun The incidents of a gift for n con i 
deration vre ven different from those of a 
simple gift If the passing of a consideration be- 
not proved a iltba bit etro is not valid as a simple 
gift without con ideration Mahomedan 
Jidda Jan Bibi t Shetkh Baetab 


24 C W N 9 6 
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— — i/{>t»'cKr 

f<>n»a^w(o« Tho int»de«ts of ft 
kIH ijr tt rpMiiloTftlHn bit >fr> i!i^pk>r( from 
tho p of A Bin)] IpfSfi If ot thocom! 

ilrpiion \c lut proNfJft Jltliluam Unot 
ynlul n<i A nJnpIp pfd vilhcul conttilpraHon 
J thuntin I ,bt\ Jrtt h ( J t J ,3 

<b iinvm h'li hiiv l^s Jlinj i n 

I " T»r c y> ^ 025 

iiFin 

\* I IS.,. .17,, 

1 I r 45 Calc 61S 

chim of - 

*• r O^J^A^ \ HiLWVrt 

I L n 42 Calc S54 

of ICfTAfCC — 

'•te Mar j >\ \,'r {\ (ir Jst ^ is* 
I L R 3<5 Mad 039 

~ - of rioialsor 

''rr 1 rr r'.^mo'* 1 L R Ma4 114 
- sale by oat ol yeccral - 

■•ff 'Un'.trtAv I \uv'«»T,>\ 

t L. R. 40 ms 041 

cdr^opeftyolff<innitt-~ 

''ff \jn*«iVT*v* I 

I L a SO M»a 12 

HrREmr4R\ omen. 


s IIisji Ms%— lnn)M On, i 
M >H > 1 0 »s 1 .. 

lt^.^r^Tl.^^ 1 X. r 42 Calc 244 

^ t '>nrj,*iT 1 L r $9 Calc SS* 

s f iBmj 1 R. o' Com 40® 


ffnc5a’8f*ti of 

' * M<PR»« lltArOttAtlT 
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1 X R. S- 
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RRRFmrARx orncEs act (bom m or 

'ff 5 '>7.7 Ifm n.PA <i,nr7ii K T 
■■■ t 5 1 

yvr orrt? 7 »iti r<i f /> 0 'r« 

♦ 7 fTif Pi n!il « /V f » (7 1 /f 7 7 » frH »• *riT« 
f^TvArp— ,V } ivinl f f’pr 7 <f< 7 f Vr f}/rrmt f nii 
»r>pr 7 r/ Or 7 fP; ' 1 1 j n nff./r/ r»r/fo»f 7 p 7 a* 

yt iv» r 'T'"''* ^ ^'•^7/ TJ«* p p- 

rfrti in Kill xft V, *71 1*T*n 

\ Jt t T I tpl of f ttr a,B« p« '‘inrl*. 

' 7 I Pp tAp. I nn I K» »T»j .r fn aI ab 1 >M»T »!•»- 

I I) ft «. f> r « iPAAt. Jr » 

' I A ■ PT'jJj Afthf 

" " , ' r» i ji .ft ,pin bfUmpft Ja Sbr 

« "A, T.) , n ]) f ,r,4 jjftj f t{f 

Aif* » pp , I! t- ^ imti f n p IV«*a» 
’ ' I ' , < np t »7> ls"0 And 

\ ' M 1 ,) p 1 , TO Aft IftJ t 

, , ' » B n A { 7 ttA\ 
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Mnrol {hnf il,r mHb^ inf bcrii f ,n J 

tol. IipU! BA iir*i»,l Iiift!,, .Mitiuil thf' ct'nilitbT 
of fnt\Hf In n lixt <( flio oUi t two 
l«{«t.U Pnl In wjn.T Ihr ''ansi. Trip jipV 
firt!, unin^ ill! it nij iirl Imiii tli \liai7Ui.n 
1 rpi tCf iJilf tlir ‘.ti.mlA ..cr i unf fn rr ) rl of 
thiM‘7>lU lift! 

tnA.n lin 1 a III (iH (b Ptilher wprr j rfnimrntlj 
cH^r H III t\f BA jrivftfc jnn>frl. Jn I')!" Ihr 
j faint, 'f AA Up daj 5 ter nni rerr., mo fi'""' pf 
tlip U t nnfo li .J Iff . t iho ln& n ai mI t , rec'STrr b 
aIjafp m tfjp I»An, bn Ja sn 1 m lialbwan c*. 
Tilt «f( fr nbnlA n ijtpit ! | ih.t (h jbmtiltl ifi’ 
A f mtlc r « osclii Inf I v ihB j r » inijA of Atl \ 
sf 1 * 1 ' fn in ^»rt,f,pl,n fn mlirntfinrp a the 
J r» pMt. in ruil wa. fill > Al«n jrojp'rtr HiU 
thnt Itio jlAintif! tvAA piiiitfrf l, nwroil aa 11 , p 
ofllip ioant n-a Ja{ In. tt J liPFrtllrffl nt 
f }ssj «« A fptti njpnt 111 jK’O rtuit. si.ui to 
thr boMpfA fill! an 1 nmilrtp n,.!, « if onnf^ahip 
f,cc fr rt, (Me «(rl »nljp<{ onh fn iJip rpKffTeil 
lUUtvMl /) Jilir X \n i.lO t I t .i 
lim I fl il) lincm I, 'll f>w»rx\i'aA SfoTJUit 
» Jo J*x rCilPlA) I 1 r « rom 323 


»i 4 & IS— 

' I «B.. 1 t. lAl I ft PI MlTltiX \CT 

J- ' » « r L I*. 43 Dost 277 
— sf 4 tad 53 £3d (Bern Act 1 of 

1 ®S 8 ' t £ — I ifTN— /tfft // — VfTA Pt of Of Inn 
inn ly n n 't n ttr 4 rf <irip Cf } jn»<h Ibo 
oriTAti i,rrr tf AlAl»r »f,pj wiibnat Jparsni; 
Btn lirip*! If eifpnl M the time bi. 0 »lfi 
l» t. AffH rpfMio*iA vrrp Ijia » t ren h« rirJIjAr 
ift) J hob! 1*1 (AMinp nnfJp* *> 0 ) *nl 'fil * jlfiPA 
^UhftMiyi {rnincpp tin 1 # if. Ift t*» 

TimmniAt, •> '* nrl wpit I f l». C \pmm"nt 
,n re f J if JJp NaIbt, »nf lie rrnitPCA •wrrf 
)>in*n*th I 1 IhfttJil Ai 1 l>iniin»|}i » pr »l b jI 
\miUI M*n f.f»l Tie • lml j,f*.~w m ani 
rnj iTwi! 1 1 II p ^ aua y miMTt. tliu pcmi norJ 
»,tS llip f«mih if ( ,rff»rl»J iJ » 7 i 1 * Jt'p brap 
*{ II* fa n»fc bnbler IVan nVlram »t ,1 a'Ser 
«BrU wWb li Aiil » wnlil IifT ifratlL Oa 
» Jf* r frail. Up drfrnUn!* (J»upfiP 4 and 
.lan^Mi-# «. n ol 1 ran ol.lr»sn} ntain 1 j 
w n Tbp } 1 «inti"A, tfirrrf rr rr, r«Ml(np tb 
IrATiih if Mai »Kul.r»ra ifaimrJ tn It rntillrJ 
i-ji'llplalantitrjTnwB JbpPlPnicUi 
if *. £ of n -n. Krt \ <1 Issr rail tf 5 wrr 
tVurta bi-lJ tlAl Ur jlaint fl Arrrr to in! rr« if 
thrl m ’» ij"»l '’rl I'* *p' ni »> I *« »u U pJiluJpJ 
ihr fruAfr Meil* Ia. 1 a ■fvfi! »jj *1 H *"■* 
in nKfl’at til -r*} lint (jUinMfl) wi-r 
n , ilf-. pil J frrm Ur i V‘''af '* 1 *"-* 
tlr |7 Tf TIt « PP t»Bl tn nJ Ml (' J » f*»,Jr 

jiTjl W T n t ritnf IIMJll’ fial-sinyT"* 

*1 fi. ifrU t}»t U lem JatiiH 
ifp \« an ' 1' ,f» oi I' 


IfftUl r' 

A] ] Itoilt 

I.AI P'l") 


nfp 


nJ 1 ftoj, 

tni ll *1»lPtiJa All 
r 71 t r ti L ’ t f 1 t Ibe 
, I , J 1 'At.* 

I B R. aI "33 


t S- 

tiivanrfl -l o’ Ci 11*. torbrj irw 

>1 11 • tn-il » irr riP B > n fcal wi pm, f ‘ r-r, 
«T (o B p I B **1 p I ' 1 ettn "Lb 1 1 In r*ppi,t, n • ' 
* <1 rr B aln t \ fttsrif r tl r Cf ! Plm 1 ,r full 
A *PA*in lit k, 1 ■ i-n It Up fkOl ifnri t t lu * 
n JftftHj ft \«an t •— t- *.in\A*M « 
M > » r 1 «a J L r C" B»a 21 
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ir4)-e3 

s 5-fo I 

■ ■ Morlyi: 1/ J nhn f'jr— S I fyr 

flffo nl a -1 ff] n;.f!OB— t'itfr ]y> ' on 6/ 
nort o- —DlVi, lr,(ill»uU 1 il f it 
{\J// of I’i <) 13— Mt ne prof I from l> dll 

of rvt One Me lharrao rranKither of the 
pla ntijy 1\ •» lienl dat«l the 1 th Jnlr 1^C7 
tnortpagM tmIj f<v! e< mn rertRiii ^ at«n Innm 
lands to Bat aji \nant an »nre«tor of t »e ilefen 
dants. 3Ialha\rao lierl 3 and in 1 MV> j liintifl 
stie<l to ml 'em ll e niort"a'’e under the ] rovisjonn 
of the IJcVkhan Agn nltiin ts 1 eh f \et IS 9 
The dffenJsnt contrnietl that ly rea oa of tho 
protiici'is of s. o of the A atm Act t!i mortgage 
beearre void on the death of Madharren and that 
they had been m pos^easioa adTcriel; ameo that 
date The Court of Cr«t in tanco duall the 
contention on the ground that the mortgage" 
claimed to hold the property as auch aL 1 not as 
otrner end after taking accounts passed a decrco 
in farour of the plaintiff awantmg me no profits 
from the date of suit till posse ion at rupees 
four hundred a year Tins decree waa confirmed 
by the lotrcr appellate Court On appeal to the 
High Court IltlJ that the mortgagee remained 
a mortgagee for tho purpo e of tho redemption 
suit erm a- uzung that ho bad been m possession 
for more than twelve ycara jince the death of the 
original mortgagor Unle s there was some 
definite indication on the part of the person m 
poues ion that he wouli from a certain date 
ebim aa ab olnle owner and not as mortgagee 
ho could only acquire by adver e pos es ion the 
Lmited interest to which h* was entitled at the 
mortgagors death namely that of % mortgagee 
ndd further that meane profits from the date 
of suit could not he awarded as tho enforcement 
of the pros! ions of a. 13 of the Dekkhan AgneuI 
tun ta Pchef Act 1&"9 placed the mortgagor in » 
much more f-yoniable jio ition than he would bo 
in if he relied upon the terms of the contract and 
no presumption could anse that the mortgagee 
was apart from the provisions of the Act not 
entitle 1 to retain possession after tho date of the 
institution of tho suit Janoji v Ja io)i I L R 7 
Bom JS5 appheil PaMcnaVDSa VEHKaji 
Nam t Kallo Dcvti Deshpavde (1915) 

I L R 39 Bom 687 

ss 10 and 13 — Land Acjvmtion 4cl 

{I of ISOi) ! IS — MaJnrli 1 clan land — Aequm 
tion bj Goicrnncnt — Ai ard — Comptntalion — Title 
by aduTse pone «on again t I alanJart — Coll dor a 
cerii/fcnte— ^amiichon Certain land with build 
in"3 thereon haviUj, been acquired by Govemm nt 
under the Laud Acquisition Act (I of 1801) the 
Assistant Collector passed an award whereby h 
awarded by way of compensation one sum to the 
owner of the buildings ou the land and anoth r to 
certain llahar Aatandars on ao ount of the land 
being Mabarlki Vatan The owner of tho bn>Ihn*'s 
having objected to the award tho Assistant foUec 
tor at tho instance of the objector r f rre 1 the 
matter to the T>i tri(.t Court under s 18 of the Act 
The District Jut o four I th t tho objector had 
acquired title to tl p land by alv rsopo e lonsm! 
thus tc am" entitle! to the coropen stion on 
acco mt of thcland a a unit th Alahar clai lant 
Sub cqu ntly the Collector firwardeil to the 
District Court a certificate i sued under s 10 of the 
Hereditary Oflices Act (Bom Act III of 18 4) 
that the order for the pavmcnt cf the compciastion 


HEREDrTARy OFFICEo ACI (^0^ m OF 

1874)— o / 1 

ss lOandlS— ijc/f 

to the objector 'loiill be sot aide m aecoiJanco 
with the iron ions of 10 and 13 of the Act 
Ih roupon the Distri t Jii Ige holding that he had 
no jnn liction to d ei ie ulictlier the propertj 
was Aatan or not m tin fa e of tho Collectors 
certificate cinrt!) 1 li order The objector 

having op|Pt{pi n^ain th ail order llell 

ll torin^ the award of tho District Court that an 
award under the Land Acqui ition Act (I of 1894) 
was not A decree or order capable of execution 
unlcr tlic Civil Iroceilitre Cod (Act \ of 1908) 
and was fhereforo not within the purview of s 
10 of the Hcvcdit-vy Offices Act (Bom Act III of 
1S<4) Held further that the award of the 
District Court which waa tho cause of the certi 
hcatc made it cleai that the Ifahar s property had 
been acquired bv the obj-ctor bv adverse posses 
aion before the commencement of the proceedin''3 
for the acquisition of tho land by Government 
Per CttTiain Fven if it could be said that there 
was any danger of tlie pa sing of the ownership b> 
virtue or m execution of a decree or order in the 
Land Acquisition proceedings it conll not be sail 
that that result was arrived at without the sano 
tion of Government who set the machinery of the- 
Act m motion for tho acquisition of the land 
AtUanlliY The Collector of Tkana I L P ^3 Bom 
iOJ Cotledor of Thana v Bbaslar ilahadn I L 
R 8 Rom >61 Pacliafn v Aminpoida I L P 5 
Bom .Si refeiicdto LiDDna EsBaHUi a-td Ca 
i The Assistant Colleotob Poo-ta (1910) 

I L R 33 Bom 146 

TTT^ — T — Reieniie «f«rMi<cfio» 

Act (\ of I8i6) a i (b) — D eeAnaHi Vatan — 
Viraj leateand moTtjnge by lA Vatandar— Death 
of the I alandar — Collector a order declaring f^« alien 
ation nvU and toid an I directing the land to b 
realored to the lepieaentnUie of the dccea ed Valandor 
— erae poisesston — dtirivdichoa of Cn I Courts 
A Deshmulhi A atandar eveouted a wiiroai lease and 
mortgage of certain ratan land to the plaintiff m 
the year 1877 and died m 1802 Before tho 
expiry of tirelve jears from his death hia legal 
representative made an application to the As istant 
Collector for an order for pos ession on the ground 
that the land was DeshmuJchi A atan In February 
I9Ck* the Assi tant Collector pa sed an order which 
declared the alienation to be null and void under 
5 11 of the ILreditan Offic s Act (Bom Act III 
of 18i4) and directed t'le land to be restored to- 
the applicant Tlierespon th plaintiff b ought the 
present suit m tho vear 19W against the le-^al 
icprescntative (appheant before the AssistMfc 
Collector) ami otlien lor a perpetual injunction 
restrainiag the defendsnts from recovering po e 
oDofth l<vnl ih d fe_Jaat3 cont-n'le I that 
tho suit was not maintDinable by reason of s 4 (a) 
of tho revenue Jurisdiction Act (X of 1870) 
HeU that the order pa ed by tho Assistant 
Collector directmg the plaintiff to restore possession 
to the defendant being unauthorised under s II 
of tho Hereditary Office5Act(Bom Actlllof IS'C) 
the revenue Juri diction Act (X of 187b) was no 
bar to the maintenance of tho suit. Held further 
that the mere fact that an anpheation was made 
by the defendant to the Assistant CoUector within 
twelve years of tho d ath of the ahenor did not 
tn -Hvjasioa sgauist tlio 

irmtRiv (191.) 

” '''■ Bom 37 


iverefc^S'Ci 


( 183^ ) 


DIGESr OF CASES 


( 18S4 ) 


HEREDITARY OmCEs ACr (BOJI m OF HEREDITARY VILLAGE OFFICES ACT (MAD 

m OF 1895) 


S 18— 3 

Su Bombay IIetbnce Jorwbiotio'* Act 
(X OF 1876) a 4 (a) 

I D R 43 Bom B77 
See EiMTTATio'^ Act (IS of 1603) 3 14 
1 L R 43 Bom 201 

S3 25 aod 36 — Uadera 2»itw 

the duty of a Collector to detcrmmo the Castom 
if a Vatan and what pereon eliall be recegnmd 
■vs represcntativoVatftndar A suit for a de^Ia 
ration that PlaintiS is the nearest heir 
of a deceased Vataodar ts niaintaisable under 
9 36 notwithstanding it is manifest that the 
declarattoa is sought foe the purpose of establi 
shmg a fact which would enable the PUintifl to 
have hia name entered m the Vat'in Register 
JtAniM Khas V Dibamiya Hiberkius 

ILK 34 Bom 101 

— — — \ suit for ndechration 

1 hat Plaintiff isnearestlicir of a deceased represen 
tAtivo\ atandaris within the jurisdiction of a Civil 
< ourt although a declaration that the plaintiff 
IS entitled to have bis name entered in 1 a tan Regis 
tor IS beyond the jurisdiction of the Court t^iiAS 
J5AB BtniJI KCLKABYI t DATTAIRltA Baltt \3t 
I I. R 40 Bum 55 
— 8j 25 88 63 aod 64 (as amended 
by Bom Act HI o! 1910)— VAarfi 
^ait to be deeJared a \ <itand'tr—.Oiut Court— 
/urififietion —The plaintiffs by a suit ffled m the 
( ivil Courts sought a dechration that they nere 
the \ fttsndarsof a J/A-rrli \ atan It was contend 
I Itbat aUhoushth^CiTit < oiirts bad juri diction 
tw nuke a declaration as to Intsndars oiainimg 
Pnltlli or KuUariiilt liatana the Courts had no 
jiiri diction to make any declaration as regards 
Mharki Vatans Hrlil that it was competent 
to tho CimI Courts to grant a declaration that 
the plAintiffs were Vatandare of a /fAorf » Vatin 
Him hondra Dthhollar ,t IiMJjr 8o< Shentt 
1 L r S Bom ■’J followed Raoii Iakira c 
DVODP (1916) I L R 41 Bom 23 

— S 67— .Co/ftelor— I nfun lars — StrVKt 

P'^isttrSuit for declaration os head of Jamtig — 
■i irif Court— dvri'diclion The plaintiffs brought 
n suit to have it declared that they were entitled 
Jo a sharo of the vatan and to Jnve their names 
recorded as such in the Scriico Regi ter left 
by the Collector IMl that tho suit fell under 
»!io bm of clau o (d) of s l>7 of the Hereditary 
OiTicea Act (lloni Act III of )87-)) and was not 
gnitablc by tho Ciril ( itirt rtnmj ‘iHotam 
\ Zftipitji l/oAof/o t h I IS /fori SIO and 
hna fhiotniji v Bnhji Pinnefa fra J 
I B 0 flow 21 etpUtncrl Jit tarSAMnrrAJi 
. FAKip'-inijf (IPl I I D R S8 Bora 420 

RETEWTARY OFnCES ACT <BOM V OF 
1686) 

s 2 — 

N Hisot Law 1 L B 3" Bora 59S 

HEREDITARY PRIEST 

1 lliNDVT I v«— ilrnri itam Psiht 
KEREDITART TESDRE. 

U Impbri flxllf of leal — 

Cl 1 tsciorn ^vnTr^\^T 

24 C W H 5*4 


Sec Pensions Act s 4 

I L R 36 M&d 559 

S a— Other o^ces meantny of The 

words other hereditary Milage offices in cl 3 of 
s 3 Mad Act III of 1885 do not mean offices of a 
dcscnption different from those referred to in 
cla (J) and {"} of the section but offices other 
than thoso m the localities dealt with by those 
clauses A suit for the recorory of the office of 
fcarasm m an mam village falls within cl (d) and 
note! (f) of a 3 of the Act and is not cognisable 
by tho civil courts AvciPAZir VEE8A\rA r 
ArniBAtP Sangawa (1910) 

I L R 84 Mad 177 

S'* 3 21 — iclapjiUcaUitoofftcesmen 

tMtttdent S tl 4 only tit vtlfaycsofArr (Ann pro 
jtTitlarp eiloieg Cls 3 and 4 of s 3 of Act III 
of 189a most be read together The Act is appli 
cable to offices mentioned m cl 4 of s 3 only in 
villages other than those in proprietary estates 
and s 21 of the Act does not oust the jurisliction 
of Civil Courts in regard to such offices in propne 
jarv estates ^EEKAD8Av Acnasr t Sirrmn 
Ackapi (1909) I t R 33 Mad 488 


See CiMi, PsocsBPiis Coon (Act \ or 
1993) 8 47 Expu 

T I. R 41 Mad 416 


~ - permnnejit lease not o 

trttiuferteilhtn the nieantny of s ? 8 Soflladras 

Act in o( ISOo only prohibits the transfer of 
ownership A permanent lease of lands forraino 
the eroolnments of an office does not amount to a 
trans/ct «t ownership witbm the meaning of » r 
and js not prohibiten bv its provision I e«eiif 
nrwvjrn }etiiop/tk %aielcr i ffffffoo Jfoo/Aos 
Smnjaraii S jtoo 2 A S2f referred to Ivsiir 
juiuno BissovJ t Sobhv'ivpvram llaBrsnsreA 
VAinnfiPOO) 1 Zi R 33 Mad 340 

.... , . ss 13 21 — S *’/ It no tar to *vit 
Jar recorery aj land A suit m the Ciul Courts for 
land not based on the ground that such land 
constituted part o! the cniobimonts of any of tho 
of&ccsdescrihed in s ISofAfadra* VctllloflSOa 
IS not barred bv s 2lottho\ct Thceffect ofthe 
wordsinS ISofthcAct but such decision etc 
18 to prcjervc tho jurisdiction of the Civil Courts 
wen incases where tho Collector deeidiA the case 
on (he a sumption mentioned therein nnil not to 
oust euch jiinsdiction where ho did not Cav aBA 
RsWAN I VOVtlVLV ItlTTVYiA (lOtO) 

1 I. R 33 Mad £35 


f rc/iiAUioR in > 

2 / npptfS 0x1/ when jartsdiction i* e<«»/rwrd oi» 
i*<rvn«e CourU Ij » 23—Con»lruelion e/ »t itule 
\otwith*t«ndinc tie apjarvnt cmcrslity of tho 
latignagoifs 2lofai»itria \ct 111 of la'* It iiKirt 
1 ol ritthat tlir lectioniati awaj tl r juri diction 
fCiv>ir>wrt onlv in »l*o oeawsin wlurli/nri lie 
(ion IS mnforred on Jtoveniic f r urtft 1 V a 13 A 
lilt for a TilUge ffioere Irani find on tl e orj Irv 
of <1 Ivisegrantol tv rilhpo odicer to the 
*tet wtsnt is eognliatW bv the (wll < urta n* 
she jt intflT ! a« only to prove tlie Iriting and 
es| irv f f the term an I he is n I rail d ii| on to 
proveJiistillowl lel the defer lint « illlte eslonj e<J 
friBi J« tulm? Tlie ilsiriliff rann t however 
leasel iscUlmi n 1 1* tllle tothetvml San imhnlit 
V \iri«ifl4HfB 16 31 id L J 3 f referred to 
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( 16SG ) 


HEREDITARY VILLAGE OmCES ACT (MAD 
m O'* 18351 « I 

I 5-f « f 

K< rrin \ ord«i 'iKrt/u \ \um < nAi (h 7 tnfrai /« 

1 L r 20 1 <* ref ('mil to It ts n emerd) 

pnneiple of law that rven \ rr uini lion ahall Ic 
raaJo in faaojr ot th? jnnsiliction ol a ii\il Coart 
and that It rball not lo takrn n«a\ eserpt liT 
ctprcfs worda or br noco* arj Imj Ucatlon Met 
tma Seetiiav Naipt r Donni Rami Naidc 
(!'»'>■>} I L R 33 M»d 203 

HEREDITY 

prioeipl^ ol — 

''ft tiAiiositnrx law— MlTAwaiu 

I L. R 33 Mad 401 

HERITABILITT 

'•ft Rett-ntxo 1 E»at: 

1 L R 37 Calc 377 

' \0\ OCCl.riM.i Pl< »T 

1 I R 41 Calc 1103 
HEPITABLE ESTATE 

Sr< Jarin Jl L R 42 Calc 305 
S LAM'Lorn Asn Texaxt 

I L R 47 Calc 260 

HERITABLE RIGHT 

ire SAttaaPiKaKi Trxt ar 

1 L R 40 Calc 378 

HIGH COURT 

Str CittL PnocEPine Coot {\ct \ or 
1009] 8 I L R 42 Bom 110 

S( PltTMCT MCMCITAL ACT (lb)MHA\) 

8 100 I L R 30 Bom 47 

Sm Hiou CocfiT JiniapjcTioN «r 
S III 11 CoLUTx Act (24 Aso ,»\ict 
I 104) K 2 « Asr> ! t 

I L R 39 Bom 604 
>< LaMJ Ugtl ITDX \CT (I Ol loit) 

A o4 I L R 37 Bom 506 

— - ■ ■ . ■ - cos orrent jurisdiction o( (witb dia 
tnct Court}— 

Sft Probate I L R 37 Calc 224 

- ■ - certificate ol — 

^r;lBlCTKE I L R 48 CoIc 994 

constitution ol — 

S « STATITP 4 AM \UT HM 
t 1 AXD I L R 36 All 168 
criminal ReTisionnl Junsdiction — 

S Ck 1MI>AI/ IlPlSDICTIO 

14 C W N 806 
I L P 37 Calc 7J4 
Sf ( RMII^AL 1 R ICTDUUC Conr { \cr \ 
OF 1898) 43u no 

I L R 43 Bom 607 

Criminal Sessions — 

Ste lEOJcnv I L R 43 Calc 542 

— difference o! opinion on Appellate 

Bond — II opinion ol Senior 7tid<'e 
to prevail — 

Sfe Letters 1 ATFNT 

25 C W N 695 

disciplinary jurisdiction — 

See Bombvy I tr ulatiun (II oi ll»_7) 
>• I L R 37 Bom 354 


HIGH COURT-fonirf 

s Mi lu I in T li ni ihctiox 

J L R 44 Bom 418 
Srr I >f*Al PnicTiTiovErs \ct 1 S“‘> s 13 
I L R 42 All 86 
'iff 1 FTTI R 1 tTlNT s 8 

I I R 42 AIL 453 

• error ol law— 

8 t PriDENcr Act (I or 18. ) « s 

I L R 42 Bom 352 

extraordinary civil inrlsiiction o! — 

i» ( mt 1 Rocrni rf Coi i. ( \ct 1 or 
1008) s 11 > I L R 40 Bom 86 

Inherent Jurisdiction ol — 

Stf BoMniytiTV IvrBotE'iEVT 3iu t 
Act (Poll !\ or 18 )s) 4S (//) 

I L R 42 Bom 54 
iKiiErttr JinisnicTios 


— inherent power ol — 

Armu I L R 42 Calc 433 
9ff iMirnrtT Power* 


^ inlerlerence by— 

•irr IcQiiTTVL I L R 42 Calc 612 

— Jurisdiction ol — 

sff ExTiiAniTioN I L R 46 Calc 31 
s<r ^^xtTIov ron rnosrciTinx 

I L R 37 Calc 18 

— Jurisdiction ot to crant ball— 

Vr liuL I L R 87 Calc 412 

Ste FtintiiiTios I L R 40 Calc 11 

— On transfer from District Court- 
ire OIARDUX I L R 83 Mad 807 

— DTigtnalilde Jurisdiction— 

'•ee CosTLMiT or (.oiitr 

I L R 41 Calc 173 
See Sale I L. R 48 Calo 69 

S « 'jTA\ OP FtEniTioN 

I L R 43 Calc 790 

power ol — 

^«e <.I\IL PnocEOCRF l oiir 1908 * llfi 
I L R 42 All 16 A £0 
Ste Crijiival IrorjmnE ( ni>r r« 
4^0 Avn oil 1 L R 37 All 31 
S<c Etidevci I L R 47 C Ic 671 

ice ExTBVDmov Uarrint 


I L R 42 Calc 703 

'•ft Ml 11 LtLRT JlRI OTCTlOS OF 
'<«« l^TERLO(,lln^\ unnm 

14 C W N ,147 
Se Land Acquisitiov 


*ce 1 emand I L R 42 Calc 8£ 

Power ol to acquit instead c 

ordinary Na^Wal— 

jiRY c w N e: 



DIGEST or C^iSES 


i I ss ) 


HIGH COVni~^oi>id 

hee CsiMifit. Vpocevcrr Coce s« IJ»» 

433 430 r I. r 41 All 502 

(See MirviciPAl. Flecw? 

I L E 46 Calc 1S2 

— — power oi lEtcrlercECc by niier 

Ctaiter Act — 

Sec CrrsiiNAt Icoceoire Code (Act \ 
OF JSDS) ■* Hi 

I I< B 38 K&d 466 

powers ol to alter *.cqaiUR\ itto 

coETiction la revlsiot— 

See CriMivAE PB0PA£>cn> Li>r>e(AcrJ \ 

Of 1698) ss 4S3 AS’* 

I L B 37 Had 119 

powers to give dircctiors to an 

admxDistiatot — 

See Sccf'issios Act 2£{/o & 2bA 

I L E 44 Bom 6S2 


■ — — poacr 0 interlcre wslh the di ere 

tioa oi Histnet ^odg5 — 

See DrvopcB Act ( 1 \ oi 16()9) s 14 
I L P 41 Bom S6 

power to call lor record or loter- 

locatory orders— 

See CrTiLPeocrocEE Code l90o s ll« 
I t R 44 Bom «19 

— — practice of— 

iSm Cbimital Pfocepche Code s 

I Zi B S6 Atl 378 


— rerujotal jutlsdicticn— 

SeeCiTn.PaocsDCRBC<JDf (190S) s llo 
Set CBnJt>At PaocEOtPE Code s< 
Uj aro 435 1 L R 86 AU 283 

I L R 42 All 214 


ss 

9 

s 


34o AWK 430 
1 L 

43- I 1/ 

430 1 L 


R 37 AU 419 
R 43 Bom 864 
R 41 Bom 66Q 


— sspcnateadecce aad control by — 
Set Cmt rEocEpcTE Core (Act \ or 


I L B 37 Bom 114 


— — It istl.edDl\ of« 

«ul>oyd)’!Ote coBjt to lollcwtlc «!«»► tn «/ tit 
lh£li Cttirt to nbicC i( is riilordinatt {fcrS»r 
JcmvrpQr) ItiTO Bal r Pariah Ka-nwae 
I L R 57 AU 859 


HIGH COURT-coHcrt 

~ — — — Pet moil — 

Pi^crehon o/ Coiii-i— Criwino/ Prccedire Cod* 
ta d,tS and 4^0— Indian Penal Code (Act Ao 
SLV o/ 1560) «* dlS ard JSJ l\here at the 
heiirio? at aa application m rcvi ion it appears 
that the facts e tablisbed bj the record do not 
tih the couTiction ol the appJjcant of the 
oSnoe of wbicli be has beeit conneted bot do 
jn tify his. eoDMCtion of ti minor oflenoe ol a 
similar natnrp it j wAhm the di cretion of tho 
Court to conmet the apfbcant of such minor 
offence but it is ol o within the di cretion of 
the Court to refrain from doing so The rule of 
practice according to winch the Ifi"h Conrt ordi 
nanl> relnses to entertam an appbcation in rcri 
aioB iJ-here the applicant might bare gone m the 
first UL-tance to the Se siona Judge or to the Di tnct 
Magistrate is not a rule of absolutely invariable 
application and an order of admi< ton made b\ a 
Judge of the High Court under cL ( J) of a 435 of the 
Code of Criminal Procedure though passed ex 
porfe wiU bo suJKcien to lake the ca e out of 
the operation of such nde o! practice tiiPEFoa 
t lUvsTOirc^AjvflDlP) I L R 41 AU 687 


HICH CODET 3VRt£mCTIOK OF 
CniL Procedpbe Cops 
< ns 1 I. R 43 AU 664 

0 XBM B 1 9 141 

1 I S C6 VaA 10 
Sea Contempt or Coebt 

: L R 41 Caic 175 
See epurrsAL Procratias Code (Act \ 
or 1803) 


s 803 I L R 3S ^ail sZC 

« 307 J L R 27 I Ad 236 

See Cbdiival remrosJE Jm nimo'i 
Se* CnujlsAD IhiiiEs Arr a 5 

I B R 47 Calc 845 


See Distcts coNcirYJN© eanp 

1 L E 88 Calc 24 
See DirorcB 2 1 E 44 Bom 924 
See X>z\0Pcz Act (14 oa IhC^i) ««< 5 
1C 37 44 2 L R 40 Ion 100 

See ExTPADrrrov 2 I E CS Cole S47 
I L E 89 Calc 1C4 
JVC FoarEiTCPE I L P 41 Calc 466 
I L P <7 Cafe 190 


W« Haifas Cbrrc 

1 B R ?9 Calc 164 
1 t R 44 -Col" 459 


— Genera/ J p/ea e<J 

/or C rxl CoMTfe ClajUra StJ tpJt l—Certtp 
<Qlt <1 Jte-~ Ipiforttrd e tn \f?ecntlCcMf 
h'cd by A pleader uvder rule 1 cj tjB|tvr "WI 
of tie Oencra) r«l<« for Ciiil trurt* «»* duh 
»a I m to b> It c 1 leader sod tv A f eretn «ho had 
ailuaUj jaid tic f<c and uho itated Hal he «t 
ll.e»f: ni (orl ir»ado)£)JtJrcli«rt JliiJ tfsttbr 
rertiieBtc was in loRlcient conijlianre uitb tt-i 
rule acd t> era no rcceesitp f] si ttic ai>ent of 
tie licnv »l outd bo Aiilbanied in any speeisf 
cisnrer Ccupsti JIal r JlEi 1 *« (1*18) 

I L P 41 AW ZAr 


^eeltica (oiiit 

See Jrsi phtic-n cf llicji (cirT 
‘e« Ia,Np AcoM moN 

J L r 8 CJc 2-0 
See LnTrra Patent (Aiirvi 1 1 ) « r ti c 
PoMrAi lIintCotiT I 

1 L. r r? Bljr t’i 
SreliNUY \c-r 3- 25 C H N I'S 
Sie yo'^TOArr I L P 4'“ Cafe ““.O 
See MrMCjrJt Ij-eitjoy 

2 1 r 45 Calc C 0 



( 1«SD ) 


DIGEST OF CASES 


( ISDO ) 


HIGH COURT JURISDICTION OF-fo Id 

See Darsis I L R 38 Com 615 

See Derjcri I L. R 43 Cde S4S 

-See PitA TICE — WrrnDBAWAL op Scit 

1 L R 41 Calc 632 
?«e Pee's Act (I or 1910) ss 3 (I) 4 
(I) 1" 19 20 ASH' 22 

I L. R S3 Mad. 1164 
Ste Pevii:^ I L. R 41 Calc 803 
^te Sa>ctio\ top Peosecction 

I L R 44 Calc 816 
See SoxTHAi, Iargavas 

1 L R 41 Calc 876 

1 to order Fcrson not to proceed lo 

otter conrt — 

See Crvn. Ptocedciie Code 1903 s 10 
1 L r 44 torn 283 

— to re instate legal practitioner after 

distanaeat — 

See Mcxtear I L R 38 Calc 309 
— to remand— 

iee I'niEHETT Jciaanictios 

I L R 44 Calc 929 

■ to stay execution pendiac Appeal to 

Pnry Conocil— 

Set Pai^i CorvciL, pBAcrfCB or 

I L R 38 Calc 335 
1 — Criminal Revmonal Jurisdic- 

tion— Ordrr ly a fretelau ilajtelralt fordie 
eontinvonce cf a Koittc o« q lirolArl — CrmiRoI Proce 
duTt Code lAet I of JSS$) u 6 43S and 4i0— 
£aif«pn Bengal and Aetam Di orderly Ilotites A<1 
(II of lOOT) it 2 to C — Proeedure «n m}« vnder 
4t 3 and C of the Acl'^fjtnee A MA]i;i trate 
of the Unit class acting Under s 3 of the Eastern 
Bengal and Assam Disorderly Houses Act 1007 
is a Criminal Court within s 6 of tho Cnminal 
Iroccdure CoJe and the Ui^h Court has jurisdic 
tiontoreTisehis proccclingsunderss. 43a and 439 
But where such proceedings were in thcmselres 
perfectly fair and reasonable the ool} error being 
possibly the administration of oaths to the wit 
nesses the High Court refused to interfere Ss 
2 and 3 of the Act do not create any oOence the 
only offence created by the Act beius os provided 
ms C disobedienco to the order of the Jfagistrate 
passed under s 3 The procedure to ho foUowed 
under the Act is that upon a sanction report 
or order under a C the 3Iagi tratc must if be 
intends to go further suhiiqoti the owner o other 
person mentioned in a 3 to show cause and in the 
event of his failure to appear be may proved m 
his absence He must next satisfy himself that 
the house is used as described in a 2 (i) (b) or 
(c) doing so m any way that docs not violato 
the ordinary rules of fairness and propriety h« 
he fs not bound to act only on legal evidence 
andheneednot and possibly may not administo^ 
oatlis to persons of whom he may make enquiry 
If ho makes an order under b 3 proceedings for 
disobedience must be taken independently under 
B 0 and conducted according to the ordinarv 

f rocedure prescribed for the trial of offences 
AJAKI lulEaiTAWlXJ t rBAMATHA NaTR CBOW 

CHBr (1910) I L R 37 Calc 2S7 


HIGH COURT JURISDICTION OF-eodif 

2 Criminal Ttviston 

at jun diet on— inf rferenee on quutiona of lau!~~ 
Ftndtnge of facts tehen can he qveeltoned — Criminal 
Procedure Code ( fcf 1 of 1898] s 435 — indian 
Penal Code ( 4ct \Z,I of 1860) ss 511 12iA~ 
AUetn^ to commit ofjences — Attempt to commit the 
offence of sedition — Jnleniton a question of fact 
It ts the settled practice of th« High Court of 
Bombay to refuse to interfere in the exercise of 
its revi lonal jurisdiction m regard to findings 
of fact except on very exceptional grounds, such 
as & mi^tatcment of evidence by the lower Court 
or the mis construct! m of documents or the 
placing by that Court of the onu* of proof on the 
accusM contrary to the law of evidence Queen 
Siuiiress \ Shekh 5a^eb Bndrudin 1 L P S Bom 
19i Queen Empress v Malomcl Ila an (1886) 
Vnrep Crt Cas ”44 and Queen Empress v 
Chaqan Daviram I L P 14 Bom 331 fol owed 
Under the Indian Denal Code (Act \LV of I860) all 
that IS nece sary to constitute an attempt to commit 
an offence la some external act something tangible 
and ostensible of which the law can take bold as 
an act ehovriog progress towards the actual com 
tniASioo of the offence It does not matter that the 
progress was interrupted An attempt to publish 
sedition u complete as soon as the accused know 
inglv sells a copy contamms the seditious article 
It IS none the less an attempt because omething 
extemsi to himself happens which prevents a 
perusal of the article by the buyers or any other 
member of the public In cases of sedition the 
question of intention is one of fact Emtekob t 
Gawesiu Bu.VA^T Modaz (1909) 

I L R 34 Bon 878 


3 — ■■ Jtci isiowat jKi'Mifie 

lion ottr Presidency Smoll Couse Court — Civil 
Procedure Code ( Jel 1 of 1$0S) » 115— Appeal 
— Rrocficc— 5ontfion to proseeu/e— Code of Criminal 
Frocedure (Act 1 of IS9S) ts 105 (6) 4S9 A 
Judge of the Presidency Small Cause Court 
Calcutta had summarily refused an apphcation 
for sanction to prosecute the pLimtifl for making 
a false claim m a suit before him On an 
application to the High Court under s 115 of 
the Code of Civil Procedure to set aside this 
order and to compel the Judge to determine 
the application — -Held that the juri diction 
of the High Court m all such rcMsional appli 
cations whether in respect of suits or other 
matters is vested in a single Judge sitting on 
the Original Side Samsher Mundul v Ganendra 
BaratailtUer I L P ’’0 Calc 498 Sarat Chandra 
Sinqh V JJrejo Loll lluktrj c I L P 0 Calc 
SS6 foUoweil ilaladlar Haiti v Choytonna 
J/aiti 1 L R 30 Calc 5SS referred to A Civil 
Court when acting under s 19o ot the Criminal 
1 rocedure Code is not in any way exercismg cri 
minal jurisdiction and is subject to the revisional 
juris liction of the High Court under s 115 of the 
Code of Civil Procedure Salig Ram v Pamji 
Lai I L P 2S All SSI In the matter of the pftil on 
o/BhupEununr I L P "'6 All “49 lamPnnad 
Roy T Soda Poj J (7 ir A 400 Guru Chum 
Saha V G rija Sundan Dasi 7 C If A 11“* Kah 
Pnsad CAoHerjee v Ehuhcxn ATo^ini Da i 8 C 
ft A 75 irunTioli Alhan v King Emperor 
I L I S6 Mad OS referred to An apphcation 
under • 195 snb s 6 of the Cnminal I’rocedure 
Code IS not an appeal, h ence the rensional juns 
diction under s 115 of jg^yknl procedure Code 
u not excluded. 'v Uanuman Eat 

i ^ 3 k 
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HIGH COURT JURISDICTION QV—eoifd HiaH COURT JURISDICTION OF—conW 


yaratrt I L B S6 AH 244 distiogmsiei Paka 
DTT iK Bajtia V Sewbaiak St^aR (1910) 

I L R 37 Calc 714 

4 - — Pfytiiawal Jutu 

diction — Errof by Small Caicse Courloita fvoriion 
of Umilalton — C»tnl Proecdurt Codt {Act V of 
I90S) t IIS—JAtnxtation. An error by tbe Small 
Caosa Court on a qn^tion of hmilstion does not 
justify the interference of the High Court under s 
115 of the Civil Procedure Code AmritTao XrtA 
tta Dahpaiu.lt v DoIirisAna Oantsh Amrnpwkoy 
I L Ji IJ Bom 4SS Snndar SiTtgh t Dura 
Shankar 1 L It 20 AU 7S and Amir Diuaan 
Rhan V Shoo Bakah Sm/jh I L B 11 Ca’c S 
referred to Ra»qopai> JROO'jJnoO’vWAlLA i> 
Joasiuu KnEMSA (1012) 

I L R C9C4lc 473 

6 Tnaj Indian Seaman 

for an of/enet committed an board aBmltshtessAon 
the high $ea»—^topi>agt of tht earaef ihtrtafter at 
ynlttmtdialt potta — Aecuted broughi to Calcutta tn 
eiutodg — yj;>^ieal>i7ify of Bnghth law to (he offence 
and (he charge and of Indian, law to the ‘procedure 
and Hnienet—tJourU {Cokmiat) JurwheUon Act [S7 
and is f >et t 27) i « — Merchant Shipping Act 
(57 onrftfj lic< c «j C8t CS6 The High Court 
of Calcutta has jurisdiction in its Original ^nunal 
Side under as G81 and C83 of tbs Verchont 
Shipping Act (57 sad 58 Vict c 65) to try a 
Native Indian seaman for murder or aansUughter 
oommittcd on board a Briti 1) vessel on the bigh 
seas, «bo la brought to Calcutta under custody 
notwithstanding that the ves el touched after the 
eommisaioa ol the odenee at mtermediato ports 
>n the course of the voyago The oSence shotud be 
tried and tbe charge framed under the Pnghsb 
Uw but the procedure at the trial aod tho eeo 
tenco must be regulated by the law of In La. S 
3 of S7 and 38 Vict c 27 docs not deal with 
the trial of tho caw but with the sentence after 
ronriclion. Que^n Boipreat t Shftkh Abdool JJoht 
nan I L Ji It Bam ‘>^7 and King Emperor v 
CAk/ Offierr of the Maihlari J L It 2 Bom 
•S30 dissented from. £u7eso& v SAnranuAn 
(1912) I L R 39 Calc 487 

*1. Restramt of soil outside the 

}nns4lCtlon— Prreons not reevBng witAiA juru 
dtction — /r»j«nc<to« The High Ckiort has power 
only to restrain a person who happens to bo within 
Its junsdietian from prosecuting a amt without its 
jufiadiction. On the prin«plo of equity acting 
»n perionam tho mero fact that ho |»o»aes«e» 
property movcablo or leamovcable withia the 
jimvliciion but does not reside it does 

not give the High Court }ans<lietion over him 
Sin<y? in the event of an injanetion being granted 
agaiMV I ifu and that being diiobeyci ho conlJnot 
be subjected to the process of conlerapt 1 idenn 
Iron liorlt r Burhumbhur PtrtaJ J L P Cil 
2Ji nC ir \ J/C I Ind Cai 0 7 followed. 
The Carron Iron Ga v Maclaren f H C C tiO 
• e »lt.J Ch CIO Margie Cheni^ Oo/nl Pom 
t C. P 31 Cai lot iched cn fisTra Ds»v 
HaBciua V Dtss (1911) X. R. 38 Cslo. 465 
18 C W N 4 

e Tresjssss JUgh Court ISSa 

<i / — tFrong/uleuititgaet renvirti of eoe]-~Tree 
}i»j Otjjmtid bortndnry —Sait for Lml—iorte 
■*<11 btltfr* jirt Itettmrt m t de of jari t$—l r etf 
of eoatract and ettUt, Tho plaintiB cermpsnya 


predecessors m title who held certain coal lands 
fcnown as Alouza Lodna m Manbhum, under a 
permanent lewe granted an under lease of a 
aharo thereof to S and it was agreed that the 
boundary should be dctnarcated between tho 
portion undcrleued and the portion retained by 
the grantors and that a banner of f^efc of coal 
should bo msiataificd bettreen the two porttona of 
the mouia, and that if either party encroached 
withio 15feet of the boundary line be should make 
good any loss austained by the other party I>o 
boundary was demarcated at- the time The per 
maneni lease of the said mouza was subject to the 
said underlease to S subsequentiy e-jigned to T 
and others and thereafter the boundary was laid 
down and marLod by tho respective agents of P 
hod others and of S and a plan ehowing the 
boundary was signed by both parties Subse 
quent thereto T and others assigned th«r per 
mancat lease of the mouza to the plamtiS com 
pjuiy and £ gnnted an underleaso of h<s share la 
tbe mouiA ta B J, 8 who granted an undcrlea e 
of the same to tbe defendant who there came<l on 
a colliery The plaint alleged that the defendant 
had wTong/oJJy cut into and rttnov«l portionv of 
coal from the 30 feet of barrier and beyond it 
that tho trespass and converaion had taVen place 
within two years and that the coal so removed 
bad been sold and delivered to the plaintiff com 
pany onlcr an agreement to purchase the output 
of tho defendants colliery and claiojed damages 
for the value of the coal so removed end damages 
caused by the breach of contract la cutting through 
the bamer The defendant dented that ha hod 
earned away any coal from the 30 feet homer 
and atat^ that he hod condned hii oparatioaa 
well within the area underleased to him and that 
the pUmtilf company had never been la possession 
of the area from which he hod earned away coal 
Held that the suit so fat as it sought to recover 
daoia'es far carrying away tho plaintlT company a 
coal was founded on a eas® of tresspass yaore 
ctausum fregil which necessitated tho title la rca 
pcct of that coal being gone into sad was there 
fow a suit for land within tho meaaing of cL 12 of 
the (Siartcr rojwAvn Boee v Baal Jruiian Bail 
vay Ca 10 U L P 211 distinguished. That so 
far as the egrecmeBt not to cut into the 30 feet 
of barrier was eonceroed there was no privity of 
contract or estate b»-tweca the defendant and the 
rfamtiff company and tho dcfenJmt was not wr 
eonallyhablo on any of ihti covenant* m tho unJer 
lease granted to 8 and that the plaint did not di* 
close any esuw of action ogainst tho deiendant 
based <w» the agreement LoDva CoixiEnr Co 
I. . -0 Me 73S 

S Order ttnaiv u 476 of the 

aal ProceSare Codo— iy SdiUment 0;p<r— M Ae/A<r 
CivitapprUa/e or enmtitol apprltole trie ^n remit— 
Cmm *ol 1 needart Cirle (det I o/ 7J55) a 430— 
CiT t Procedure CtrU (Act 1 of lOOS) t 
Covt* del {■'/ aid "d 1 Kf V tOt) ei // ond i5 
In tho ca*oof an order pa*«e.f by a Civil or Pevenuo 
Conrt under a 476 of the Cnminsl Proeeduro Cole 
(«f S 439 of the Criminal I roeedare Cixle has no 
•pjdicatioa <«) The High Court can exercise 
tbe powers ve«t«i in it by a 115 of the nrd { roc®, 
ittfe Cvlo of A lu of tne Ili^h Courts ttt an! 

(ii ) The Iten h of the Hi„h Court etereisSng cnml 
nal joriviiction cannot, as such dc%l anih the 
natter on rrruiou bot the JodaC* compos ag th® 
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SIGH COTOT JURISDICTION OF— co«f<f 

Bencli tnaj do so U authorised by the Chief Justice 
under a. 14 of tho High Court Act. haU Priuad 
Chalicritt T RAuhan AToftini Daji SOWN 73 
end Anperor r Gcpal Baril 1 L F 3t Calc. 42 
considerwi and approved ot to a certain extent. 
EuFcnoB r Han Fbassu Djia (1913) 

I L R 40 Calc 477 

9 Chota Nagpur Tenancy Act (Beng 

VI ot 1908) s 27 — 4pph«i<ioa for enkanctment 
of rent— Jurisdiction of the High Court to eel cuute 
an order of Deputy Commwsioner pauti teuioul 
jurisdiction on appeal from on order of Deputy 
CoUcctor— Judicial proceeding Proeeedinga on 
apphcations for enhancement of rent under a. 27 
the Chota \agpiir Tenancy Act aro judicial pro 
acedings and Deputy Commissioners ui the per 
formance of their judicial duties under the Act are 
Courts subject to the appellate jun diction of the 
Uich Court rhe High Court has junsdiction to 
interfere in cases where the Courts of Collectors 
have either exceeded the jurisdiction or failed or 
refused to exercise the juris liction vested in them 
bv the Chota "Nagpur Tenancy Act CAaibin 
i algon Vahapalra T Aunia BcAari Patnait 
J L It 3S Calc S3* referred to IvirviK Cttau 
sna QjBa t Ooea Coavo ^Uhto (1913) 

I L R 40 Calc 518 

10 Stas o! Execation — Inherent pouert 

■of Caurt—Special Itaieto appeal to the Pricy Council 
•^ivil ProeeduTt Code ( J<l F of ISOS) $s 112 and 
2S1 0 SLl r S (J) — Letter) Patent ISOS el 
3S The Hi^b Court is competent (o make an 
erder for stay of proceedings m eiecution ot its 
decree m view of an application by the Judgment 
debtor to the Judicial Committee for special 
leave to a^cai to Eis Sfajesty m Council. Ziurro 
Chandar Joy Choiedhry v Shoorodhonee Debia 

0 W P 10* FoncAanan Nin^Aa Jloy v Doarka 
AalA Poy 3 O L J 29 Hukum Lhand Doid r 
Kamalanand Singh IIS 33 Gale 927 3C L J 
£7 Slahomed Wahiduddtn'v Hakiman I L S 2t 
Calc 757 Tara Pado Qhoit t Aamini Dam 1 L 
Jt 29 Cale Sii Mahad o V Budhai Sam I L S 
26 iU 35S Oajju v King Emperor 2 AU L J 
173 Bri] Coomar e v Samnek Dem 5 C ll N 
281 Nil jaTTiom Dasi v iladhu Sudan Sen I L B 
38 Cale 335 L P 33 1 A 74 referred to NctroA 
JsjSHoEP Snou V Pam Golam Sabo (191-) 

I L B 40 Calc 95$ 

11 Power to set aside 

«ideE tuder s 145 Cununal Frocedtue Code — 
and to male cOK'irijutntiat or tncidenlal 
orders— Inherent poners of the Court— Crimsnal 
Procedure Code ( Icf I of I89S) ss 145 435 439— 
Goiernmenl of India Act (5 A d Geo V e 61) 

) 107 It IS non mil established that the High 
Court has power under s 107 of the Government 
of India Act (.j A G Geo A o Gl) to set aside 
proceedings under « 1 1 » of tho Criminal Procednre 
Gode instituted without jurisdiction notvith 
standing s 43u (3) of the Code JlurbuUuhh 
harainiiinghv Luchmesuar Pra adSingh IBS 
26 Cah ISS LaWiori i^ingh v iSuldro Aaratn 
Singh I L P 27 Calc 89“* Jagmohan Pal T 
Pam A iimar Cope 1 L P 28 Cale 416 hutada 
Kinhar Roy v Danesh Vir I L R 33 Calc 35 
Sulh Ixil Sheikh v Tara Chard Ta 1 L B 33 
Calc 68 A/iojh J/nhomedSir/arv No ir JfaSowed 

1 L R 33 Cale 3S‘* referred to Tho Court has 
power under the general terms of a 107 whim 
-setting aside th proceedings to tnahe such eonse 
qnential or incidental orders as may be neces 


HIGH COURT, JURISDICTION OF— contj 
saiym the interests of justice m the circumstances 
of a particular case and to reach and remedy ail 
forms of judicial highhandedness Lelhraj Sam 
T DebiPtrshad 120 II N 678 reliedon Though 
tho Criminal Procedure Code contains no provision 
anatogons to s 151 of the Civil Procedure Code 
(Act V ol 1908) Criminal Courts no less than 
Civil Courts have inherent power to make such 
orders as are necessary in the ends of justice 
Sneh power is not however to be exercised capri 
ciously or nrhitranly but ex debxio jueUltce on 
aoundgencralprinctples and subject to tJiestatutory 
provisions applicable to the matters Pviin 
Nellary Dat v King Emperor 15 O L J 517 
Badhu Lai y Ohadu Cop I L P 44 Cale 816 
Sam Chandra Vtstry v No6in Jltrdha IBS 
"S Cale 630 Podger v Ccmptoir D Ascowpfe d* 
Pans I L S 3 P C 465 Ahmed All v Aenoo 
Khan 1 B R 3$ Cale 44 In le Aal-r^man (xotind 
A trgude I L S 26 Bom 552 approved Basudeb 
Nurma Gossatn v Na iruddin I L S 14 Calc 
834 Queen Empress v Fallah Chand I I S 24 
Cale 499 Prat/ag ilahalon r Gobind llahalon 
I L R S'* Cale 602 Argti Mea y Arman 3/co 
7 0 A J 359 SuTjya Aumor Vpadhya v Dina 
bnndhu Pal 15 C II A ccliv Aarimuddi Fahr 
y Aaimudifi Kaura} 3 C i J 673 TwlrAi 
Ram v Abror Ahmad I L R u7 All 655 In re 
4nnat>ur(ii>abat 1 L R I Bom 630 In ro Dafnifol 
Rxngildas I B S 17 Bom 748 In ro Dtitdm 
Daraapraind J 7 J? “*2 Born 841 InreAMp/am 
nnl 1 L 3 99 Had 3/5 and CAenao Seddi v 
ftifflaiamv Goundtn 16 Cr J J 104 referred to 
and eTplained The High Cojrt has therefore 
inherent power to give directions as to dieposvl 
of pmj erty attached and dealt with bv a htagistrate 
in tho course of proceedings instituted without 
jnri diction und r s 245 of tho Pode The Court 
ordered tbvt the lac m dispute rcmamiDg unsold 
and tho proceeds of the lac already sold should be 
kept m the custody of the Sabordinatt Judge 
pending tho decision of a Civil Omit as to the title 
to the same and gave further directions m the 
matter ChngnSeddtv Ramasamy 16 Cr I J 
IQi Hood Barrs v Heriot [1896] A C 171 
Penman Guano Co v Dreyfus Bros [ISO”] 
A G 166 referred to PiaoT i Am JlAHAiiviAD 
AIandai. (1920) 

I L R 48 Calc 522 

12 Disciplinary Jnnsdicfion — Amended 

Betters latent clause 10 — Bombaj RegvUlion 2 
of 18^7 s 66 Signing of a pledge to cmlty disobey 
certaxn laus to be fixed thereafter — Satyagraha 
mmement — Bawytra taking the pledge are amenable 
to the DisexpUnary Jurisdiction — Adtocales Vakils 
and Pleaders status and duly of Tho respondents 
•who were lawyers practising in tho Courts of the 
Ahmedabad District joined a movement called 
the Satyagraha Sahba which was tarted as a 
protest against the enactment of the Asarchiat 
and Eevolutionary &imes Act (XI of 1919) and 
signed a pledge whereby they bound themselves 
to refuse civilly to obey these laws (n the 
Anarchical and Pevolutioaaiy Cnmes Act) and 
such other laws as a Committee to be hereafter 
appointed may think fit A question having 
arisen whether the respondents had by t akin g the 
pledges made theimelves liable to be dealt with 
aoder the Disciplinary Jansdjction of the High 
Court — Held that the action of the respondents 
brought them witfun the Duciphnary Junsdiction 
of tho High Court under the circum 

f {% \ 3b2 
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stances a ■warning to them was sufficient Per 
JliCL'EOD C J — Advocates and pleaders are 
a privileged class enrolled not only for the' pmpose 
of rendering assistance to the Courts in the ^mnus 
fration of justice but also for giving professional 
advice for which they are entitled to be paid to 
those members of the pubbe who require their 
services Their position training and practice 
give them immense influence with the public and 
their example must necessarily have a much greater 
effect whether for good or for evil than the sample 
of those who do not occupy this privileged position 
It IS not necessary in order for us to be able to 
exercise our jurisdiction that any offen e should 
have been committed nor is it necessary that 
what the respondents have done should have 
subjected them to anything hke general infamy or 
imputation of bad character In rt Jivaki>l 
Vaeajbay Desai ( 1919) I L R 44 Bom 418 

13 Suit against Receiver uittoMt hate 

of Court — Application for hate after filing o/ suit — 
Amendment of title of plaint— Summona — ^Practice 
—Cotta A suit was filed by the plaintiff against 
the defendants nho were the Peceivers of an estate 
appointed by the High Court m a certain suit The 
defendants were not described m the title to the 
plaint as Receivers of the estate nor was the leave 
of the Court first obtained before the filing of 
the smt The plaintiff subsequently applied for 
leave to continue the suit acainst the defendanls 
as Receivers and to amend the title of the plaint 
and the proceedings accordingly Held allowing 
the plamtifTs application that the defect could be 
onreu by leave subsequently granted if there was 
no bar to the institution of the suit that is to 
the jurisdiction of the Court to admit the pUmt 
Jiuslom}ee DhanpUiai ^ethna r Frederic GaebeU 
(79i5) 46 Calc ■j52 followed. Chandulal r 
AtLad bin Umar Sultan {ISOO) 21 Bom 351 and 
Aorayon Shankar v Secretary of Stale (,190$) 30 
Bom S70 referred to Per Ctbiasi — ^The nec**8 
sity for leave to sue the Receiver rests upon two 
considerations (f) that such a suit is incompatible 
with the dignity and authonty of the Court (2) 
that It might inferfcre with the duty of the Court 
to maintain the receivers possession Neither 
of these considerations affects the junsdiction of 
the Court They are matters which tho Court can 
deal with alter the suit is filed and the Court 
could order the suit to be stayed until it was satis 
fied that there was no encroachment upon its autbo 
ritv nor attempt to interfere with tno Receivers 
possession. Jasishedji r Hcsseehbbai Anuen 
bhai (1910) 1 L R 44 Bom 903 

HIGH COURT POWER OF 

See under \ Attiors Hion Coerxs 

See Cri'iivai, rrocEomr Conr ss 14.» 

AND 4T I L R 88 All 233 

8 43? I L R S5 All 109 


V « llion CotPT 

')< Ilrou CoiRT JcniSDlcno^ or 
6 e LvNii \rqcisiTiox 

I L. R 43 Calc 919 

nion COURT rules and orders 

S< utd r \ APiocs Hioii Coenrs 
Allababad. 

Chap in, r 2 (1908)— 


HIGH COURT RULES AND ORDERS— conftf 

See Civil Peocedubb Code (1903) s 

122 1 L R 40 All 1 

OOXLIRR 1 and 3 

I L R 43 All 660 

Ch IV rr 5 and 8 (1911)— 

See Execution of Decbee 

I L R 36 All 33 

Ch XXI r 1 {1911)— 

lldd that there nas 

no necessitv that an a'^ctit for a rhent hould le 
AUthon ed m an\ special manner Godoab JIal 
t HktRam I L R 41 All 245 

iSee Fee certificate 

I L E 42 All 542 

Bombay (original) 

rr 16 (2) and 17— 
See CiYTL Pkocedute Code 1908 s 
47 XXI B 92 

I L R 44 Bom 551 

t 62— 

See High Courts Act (24 and 25 Vicr 
C 104) SS 2 9 AND 13 

I L R 89 Bom 60^ 

rr 81 321 and 823 — Delegation of 

p^era under rr 321 and u23 to the Prothonotary-— 
Poicer of the Prothonotary to deal mth appheationa to 
give thorl eeniee of notice of motion The plaintiff' 
filed a suit against the defendants claiming infer 
aha the appointment of an tnferint receiver and an 
inftrm injunction The plaintiff obtamed from 
the Prothonotary leave to give tho defendants 
short notice of a motion in the said suit under 
rr 331 and 333 ot the Bombay High Court Pules 
The defendants objected that the Prothonotorr 
had no power to shorten the time for notice Held,, 
that the Prothonotary bad such power Mooiwi 
UA^ECB t IassuPabsbat (1911) 

I L R 86 Bom 418 

rr 397 399— 

See CoustissiONEB 

I L R 41 Bom 719 

r 704— 

See Costs I L R 39 Bom 38S 
Bombay appellate 

rr 1 and 6— 

See High Coubts Act (21 and 2j \rcr 
c JOl) as 2 P 11 

I L R 89 Bom 604- 

r 65— 

See BousiT Reoulation II or 1827,. 
a B2 I L. R 37 Bom 303 

617— 

See tosTa I L.R, 45 Bom 1234 

725— 

See Civil Pbocedube Code 1903 0 
\Lr B 10 A*fD a 129 

I L R 37 Bom 672 

Bombay Civil Circniar 

61 

Set Civil rnocrorr* Code 1903 O 
\LI n. 11 I L R 37 Bom 610 



( 1897 ) 


PIOEST OF CASES 


( 1898 ) 


HIGH COURT RULES AND ORDERS-<o"«rf 

96 d (D — Dftree on wo'ljoje — 

21ori OQt titeuicd by jathtr and tiro wni for family 
pvrpo t — Stil agairut tht fathtr and hn tons — 
Decree — Eieeuhon ayainst father and #o««— 2Vo 
■elamaJion of eale pvtlin/^ up Me t‘tle and 

tnt<rt,t of Me father and eons for sale— A eondifion 
cj eaU in termi of tl (J) — Grand one who Were not 
parties to the suit or execution procffdinys Jiol bound 
iy tbe sale O uadtwo out ot Iweein soos forming 
an undivided familv tnorlgagcd family property 
to plamtiflj father for family purposes Tho 
plaintiSs brought a suit upon the mortgage against 
<f five of Ins sons and three grandsons by bia 
sixth son who had died. The suit was decreed in 
plaintifia favour In eseeution of the decree the 
mortgaged property was put up to sale and pur 
chas^ by the pUmtifia at tUfr Court sale In 
tho proclamation of sale the right title and intere t 
cf the defendants to tho suit was mentioned 
and one of the conditions of sale was m tho terms 
of clso'o (/) to Hijih Court Civil Circular 96 The 
plaintiSs were put in posse* ion of the property 
The defendants bioa. 7 to If 10 and 17 to 19 tho 
grandsons of G by five of his sons who were not 
parties to the mortgage suit or to the execution 
proceedings having obstructed the plaintiQs m 
their possession to plaiatiSs brought the present 
auit to establish their title again t those defendants. 
The defendants contended that thcit nght to the 
property did not pass at the sale to the plamltfis 
ana they were not bound by the decree to which 
they were not parties The lower JDourts disal 
lowed the contention on the ground that the do 
feodanta were repte cated in tho tuit by theic 
fathers and consequently their rights passed at 
the sale to the plaintills On second appeal — ' 
i/«7(f that the defendants intcresca in the roort 
gaged property did not pass to the plaintiSs at 
the Court sales maamuch as by an express de 
elarstion made by tho selling Court and accepted 
by the purchasiDg plaintifls those interests were 
formally and dehberately excluded from the sale 
Timsiappa t Nabsimia Timaya (1913) 

I L R 37 Bom 631 

17— C»uf Procednrr Code (Act I 

of 1908) O XXI rr 89 JO— Indian Limtalton 
Act (/V of lOOS) irt H6 — Uecrer — Ezetvlion 
proctedinys—Litcution tran f rred to tl e CedUelo — 
''alt by ColUelor — Application to set aside tale to be 
made to Court — Iraclic' and procedure Ih 
attention of tho District Officers called to Rule 17 
of the Hich Court Civil rircnlars at psge 106 
In every proclamation for sale earned out under 
the Buies it should be notified that sry person 
wishing to set aside tl o sale und< r O Wl of the 
Code of Civil Trocedure lionld make bis applies 
tion to the Court andnot to the Collector to whom 
fbo decree has been eent for cxocu*ion within 
thirty days from the date of the sale If id spite 
s)f the rotifieation any person makes an opplica 
tion to tho Collector to eet nsi io the rnl lo 
should ho referred to the Court without a 
mom nt 8 d laj 

6lIA^T3IT7RTI DeI IPPA I \sBA\AV RaMCHAXPBA 

I L R 45 Bom 1132 

rr 127 to 133 (original side) — 

5m Tiiuid 1 iitiY Notice 

L L R 45 Bom 21 

Ch VI para 2 — 

See Crvii, I’hoceduke Code (Icp 1 or 
1008) ss. 115 1..1 

I L R 33 Bom 638 


HIGH COURT RULES AND ORDERS-fonfd 

Ch vin— 

Su Costs I L R 39 Bom 883 
NceTnian Psriv No i e 

I L R 45 Bom 24 

Caicntta — 

Set Pleader I L R 44 Calc 290 

r 426 — A PPoistrar cannot be directed 

to enquire under this rule as to whether vendor 
could make & good title sold by the Commi loner 
of partition under order of Court JooimaYA 

i>ASEE t Asnor CoostAit Das 

I L R 40 Calc 140 

r 740— 

See Probate Z L R 87 Calc 224 

Vol 1, Ch XI r 45 (e)— 

See Vaealatitaua 

I L R 43 Calc 884 

Ch Xm. r 9— 

Set Leasb 24 C W N 1C07 

— — Ch XVIL r 24— 

See EsEcniO't of Dsentt 

I L R 47 Calc 615 

Ch XXIII r 1— 

^re Arbiteatiov I L R 46 Calc 721 

ch XXXVI t 69-///ree/roffiMe*MM/e 

of Limitition— Application by attornrjfor payment 
order a^atn I elient out of money in attorney t hat f 
— LimiMfion Act {IX of 290S) \f applies to tueh 
nppheation— irts 31 and ISi—Dtserelton of Court 
hou lo be exrrctsed— l«erney s hen tj tieretsnlle 
when debt barred — Lmifadoii */ oppfiea to claim 
of eet off R C9 Chap Sh of the High Court 
1 ulea (Original Side) is technically free from tho 
statute of limitation neither Art 84 nor Art 181 
applyin, thereto It is impossible to hold that 
bccau ethel imitation Act sets a limit nnlv to suits 
Mid applications contemplated by tho Civil Procc 
duto code and has provided none for other spplica 
tioDS tleeforo the Hi^jb Court a power under its 
rbmtcr to make rules to regulate proceedings can 
never be exercised by providmir special forms or 
op(ortunitie8 of making applications to the Court 
Ibc rule tbereore is not vftra rire Under tho 
nilo lo question the Court can exercise its 
discretion in favour of the attorney even in 
cas^ where a euit if brought cannot succeed owing 
tothebaroflimitation Thcd cretionoftbeCouit 
IS to l>e exercised unon the well Lnowm lines *nd 
in the well established manner or an particnlar 
Mets of each case On an application under tho 
Pul in qm^tion where a real dispute csi ts as to 
the facts then rot only would a suit be safer form 
of remedy for other rcB*ons bu* the principle 
of limitation is it ell a hishlv de irable saleguiid 
Inthocasootper onal action for a debt limitation 
merely bam the PTiintill from having the particular 
remedy by way of suit and dries not extinguish 
tho debt BO that if the attomev has any form of 
lien upon property in re pect of hisbilh of costs he 
canoTemse tint lien notwi hstanding hat bvtbe 
terms of the Limitation Act he could not bring 
a suit A Dcf ndsnt mai pro ecuto a set oS 
if tho clsim was not barred at tie tiire of the 
IS neofthephint but subject to this it is the law 
in India a well as in 'RpJ^yid that limitation 
npi lies tons t oIT Baj J^^^vdba L il Kh tx 
t TabdbalaDi si Ml. W N SCO 



{ 180D ) 


Wgfst of cases 


( 1900 ) 


HIGH COURT RULES AMD ORDERS-«?RcM 
(?& XXX7I r 32~<'IaTat,on) JMd 

that tho iact that the matter was not rai<sed tt 
njcans of a reference bj the ^ asm, 0/heer dovtnot 
ileprnc tho Judge of lire jurisdiction to deal with, 
tlio ftppU ation on its merits aatl.r'niBA. llOBA’t 
}>UTT t MoaA\ Jiov 

26 C W M 870 

Ch xxxvm r 67— 

See Attorney CtiEvr 

I L R 48 Calc 249 


HIGH COURT ACT ISfil {24 5. 25 VICT 
CL 104>— 

— S 15 — concld 


See Manius (Srt JIcnacrPAL Act {III os 

I L R 38 Had SSI 

S 104— 

See Detence os Iitdu Act s I 

3Pat L J 537 


HIGH SEAS 


offence committed on — 


Ch U r 5 (Appellate) — 

See Sakctiott sob PnosECtmoY 

1 L R 44 Calc 816 

— Madias 

rr 35 36 sad 38 — 

Sek Pbaciics ! L B 43 Mad 282 

f 101— -ffrM that this rale 

}3 onW diTtxiorv and not mandalopp and tbo time 
mentioned is not of the easr-ace of the rule \ iixi 
tspA I St on AnsrANi Atr 

L L R 29 Mad 485 

HIGH COURTS ACT 1881 (24 & 25 VICT 
CL 104) 

See CttAiTEB Acr 

IvoiAM ilton CocBTS Act 

S5 1 8 9 and 15— 

COVTESrST os CotTM 

I L R 41 Calc 173 

Ss 2 9 and 18 — Affi«ni<d LelUre 

Patent elamet It and 2d— tfijA Court Pules 
Onytnal Side Ji 62 — Court RuUa Appel 
hU Bide rr J end 6—SingU Judge itlUngonlhe 
Ortginal Side of the High Court — Paver to tlay 
aux peitdtnn More a SuVordinatt Judges Ccurttn 
If e mofumt Xt is not competent to a stogie Judge 
of the Bombay High Court exercising tha ordiRS (7 
original cittl jurisdiction of tfae Court to stay (ho 
bearing of a suit pending for trial la a Subordinate 
Judges Court m the mofuasil usiees antbonsoil 
eo to do by rules. Per MactEOs J— A einglo 
Judge sitting on the Ongmal Side of tho High Court 
la competent to restrain the parties tn a suit be 
fore him from proceeding with a suit lu a 8ib 
Judges Court m tho mofossil and so in effect 
tUy the proceeiiings. Isabayaji \iTnAL GauaK; 
r jAirBtOAi (lOlS) I L R 39SO0 

g 

See CiMt, PnocKDon* CoD* (Act \ os 

190S) 8 11.1 I L R 40 Boxb 86 

fire DrroRCE \ct ll\ or 1809) *5 2 4 
7 AYD 45 r t R 58 Boos 125 
as 9 11 13 aad 15— 


Set CnnintAL pRQCEDtJBB Cods {Aw V 
OF 1898) S m 

I L R 41 Born 667 


See High Cotbt JcnisnicitON or 

r L K 58 Calc 487 

• Offence commUed by a 

foreigner on a foreign, thip-^fie ship IS miles off 
JCartearevast-~Jierxsdtetionof Snluk Indian Court 
to try the accused ' — AJintraify Offtenees {Colonial 
Act (I2 and IS lie e S6)~~Sta{uie 23 and 2i f «e 
c S8 IJerchant Shipping Act {57 and 5S f ic 
c 66) s €8S The accused who waa a oubject of 
the State of Junaghed committed an offence on a 
«hip omied by a subject of the Junsghad State 
when It rras on the high 'eas some IS raiJes off the 
coast of the Kanarn District A (lueation hasiog 
ansen whether he could he fned for the offence by 
the Firat Cioas Magistrate of Karwor Utld that 
the hfagistratc bad no junsdicttOQ to try the 
acetuei Ejiteros t PPWJ* Oost (1917) 

I L R 42 Bom 234 


BIGHWAT 

defiicahoa— Mo formal Actisneces 
Mty for the acceptance of a highway dedicated to 
tho public Spju? Mae Xbobio v A«9no\ 
Rtmls Roy 21 C W K 595 

r Ifgiom processioai— Continued 

asetbr tbepubbe of & way raises a presumption 
of dedication All membera of tlio pubiio bare 
» ngbt to carry » rchgious procession through a 

E iWio highway m » lawful way Mawwada 
vrttAUhilLAYA Govypor 

I L R 32 Mad 527 

Obstructions as Special damage— The 

stopping of a highway In such a way os t» mahe 
it owessary for a person lo make a detour Is 
»offie)cnt special damage os would justify 
hiin >a instituting a auit for the rcmoral o{ the 
obslfwcijofl Rak Cbaxora r JorrlaASAD (1910) 

X L R S3 All 286 
Salt for deeJaraffoo— r»ioMrtea 

of a «uit form lirtlarntlonof ft j iiblicriubt of wa\ 
disco •'d Hariiub Das r CnA^ouA Kevin 
GCBA S3 C W K B1 


See Derx'iCK of InpiA \ct 

3 Pat. L. J 581 

». 11— 

Set Iftvnu Law — M ill. 

L L. B, 44 Mad 209 

« 33— 

6f< Apteaz. 2 L. R 41 Calc 523 

« 14 15— 

Sit Hioa Gicnr JvawnicTion or 

I L. B 40 Calc 4'7 

■— t 15- 

7ft JrarenicTioir 2 L. R 41 Coltf P29 
^ Pasrtice j. L R. 241 Cole. 632 


- - — p jht to cany proeu 

sion f« — Hilcre itser of ktghtray proved prtjamp 
tiufs «c«ll 6« that the right u tittreslnclej — Trustee 
j^icatuin Ij HTiero owe a* « hlghwar saffi 
eient lo r*Ue a presumption of dwbcation fma been 
proved the dMication w(3 fn (he afwnro of 
evideciee to the coniran Us presumed if po» jbJe 
to Ue anrestne (ref Siarchmg fn t roe<vwi<irt on a 

highway is not an eicc^ ive user of the highway 
an 1 k rt-M t>f unrcstrfctrel iw-r wdJ Include the 
right of marching la proecMloti on tho highway 
Skadigoparha wr r Krvh^amurlhj poo I Jl 

39 JfuJ fSJ rrfcrmJ to \ presumption oldedi 

wllon by tro'treft will not U made »h«» eucb 
deaaalion wiU contrerene the purpose ©f ti© 



{ lOOl ) 


DIGEST OF CASES 


5^1 


( 1902 ) 


HIGHWAr-con !J 

trust The lUopabty of such a dodjolioa by tho 
trustees mu t bo clearly rroved. ^IBOOA^anA 
Thiktiuswamy t Esoof SAinB (1910) 

I L R SS Mad 28 

Itigfl of a person or 

lady of persons lo ffo tn procession oion/; a high 
troy — Order of Magt^lrale tender Crttninal Proee 
dttre Code (tet I of 1S9S) proKibihrig a ho-ly of 
persons from going in procession — Pighi of sutt 
of prohibiled persont-^peeial damage ukelher 
should le al'egcd and proi'rf~rrM;)>M4 on4 pybhe 
nuisarce — Dafamtory suit — Cause of net oiv — 

English and Indian late An order passed by a 
M»5\str&te under the Cntavnal Itocedoiu 
forbidding a person or bodj of persons from using 
a highway for the purpo e of processions invests 
the person or persons interdicted with a cause of 
action, if thev all^e it to be an infringement of 
their legal rights though such order be m itscU tntm 
tiru anl no ap'^ial damage be alleged or proved. 
A person or body of persons who eUim a right to 
go ID procc Sion along a public highway can bring 
a declaratoiT suit to establish that right against 
a person who threatens to obslniet it without 
allegation or proof of special damage Per Wal 
US C J — If defendants assembled to prevent 
the plaintifTs from etercising their lawfiu ngbt 
to pass along tb« highwaj In a particular man 
ner that would not be a case of pubbe nuisance 
but of trcspa.3 or threatened trespass to plain 
tiSs an] in trespassan action lies without proof 
of special damage Vsla't PazsiRi Tabaoak t 
StntssTA't Saiubav (1916) I L R 42 Mad 271 

- Pijhlsofttsero/generul 

paWie— R fijiou prociwaon — Oi«rii tion eaustdly 
prOi^stonhallingalfrtjuenttnUrials—^tiil/ordech 
rafton of right to ohstruel highuay Although the 
membors o! rel^ious procession may bare a nght 
to use a public highway for purpose of passage 
just as any other members of the public tUev have 
no rifllit to extend such us r bv baiting every 
few yards (or several minutes at a time sod blocLmg 
up th thoroughfare and no suit will !i to uphold 
» claim to su h a n^ht r»;tiirajAatrt Charittr v 
Emperor I L R ‘’C Mad Ba4 referred to 
hfnnatiMAii Zamaw t HIanzob Hasak 

1 b R 43 AIL 692 

■ ... In (Icterm ning whe her 

a roid through piivate property is a public highway 
altboighnot espressly dedicated it >s important 
to distia uisli between < vidence showing an 
intenti n to dodi a eto tbepublio generally anl 
evilcnce showmg that visitors to tenants whose 
ahops abut on the road have by pennission anjht 
of passage ilano^o Pustau AU a KAiwii, 
City SIunich-al Comsiixtbs 

L R 47 1 A 25 

HINDU COMMON LAW 

See Hindu Law — ^IVidow 

I L. R 36 Bom 383 

HINDU CONVERTS 

<See Succession L R 43 I A 35 
5ee Succession Act 169 ss 2AiiD3a1 
I L R 43 AIL 62» 

HINDU DEITIES 


HINDU FAI-HLY 

Ahsconfling member cf atfachmeat 

of laterest of — 

See Criminal Procbdube Code (Act V 
OP 1898) s 881 L R 89 Mad 831 
HINDU LAW 


See Accumulation 

I L R 47 Calc 76 
See Bankruptcy I L R 40 Mad 581 
See CuTcin Mpmons 

I L R 41 Bom 181 
See Khojas I L R 88 Bom 449 
See Specipio Relief Act (I op 1877) 
8 15 I L R 37 Mad 387 

s 42 I L R 42 Mad 699 

— decree against uncle eseented a^aust 
nephew— 

5e« Civil Pbocedube Code 188"’ e 234 
I L R 82 All 404 

— Position of sorviviag members not 

heirs of deceased members — 

See Civil Procedure Code (1903) 
OUkS ILR38 Bom 120 
0 XXIII » 3 

I L R 38 Mad 850 

rides of when bmdmg on Courts— 

See Hindu Law — Maintenance 

I L R 37 Mad o96 


— — whether applicable to illegitimate 

ebddreo of Hindu by Uahomedan— 

7r« Custom (MtiNiENANCi) 

I L R 2 Lab 243 

Col 

AoOPnoN 1904 

Alienation 1934 

BaNDhus 1952 


Bond I9o3 

Conversion 10o3 

CoTArcener 1954 

Custom 19o5 

Dauqhter 3 FsTATr 1959 

Debt 19j9 

Dedutier 1985 

Endoivmcnt 19G7 

Execution of Dpceeb 1979 

Family SeriLEUENT 1980 

Gift 1980 

Gbakt 198o 

Guardian lOSfi 

HNUFDITAItT pBIPST lOgS 

Hu BWJD AND Wife 1088 


iLLEoniMACY 1033 

luTARTtBLE EsTAtC 19S9 

Inheritance 1 

Jotnt Family 2( 

Joint Family Fropebty 
LxOAL Ne-^ttt 


Leprosy 


— suit for removal of — 

See Ltmitatzon 1 L B 38 Calc 284 


IiyiTEi* Owner 
Maintenance 





DIGEST OP CASES 


( 1303 ) 


( 1907 ) 


HINDU DAW— ADOPTION-ioK{^ 

8 Implied prohiliitioa la th» 

will — absolute bequest to daughters — Beredttary 
Olfices Act [Bom. Act Jll o( UH awefirfei hu 
Bom Act o/ 188S) — Amenimeni of the Act exchdtntj 
daughiera from sueeeedtng to valan lands— Adoptim 
of a son of ike davghter hy the utdoio — Aiojdion 
tniahd — Will — Construction A tcslatof by his 
wll dated the 0th Warch 1885 be^ucated h» 
property which for the most part consisted of 
■vatan lands to his two daughters m perjietujty 
He enjoined his wife not to make over the prop^ty 
to anybody escept to my danghtcra The 
daoghters were authorised aaly in lehcquisb th«r 
nght in farour of each other but not to usybi^y 
else In 1886 the Bombay Hereditary Offices 
Act (in of 1S?4) was amended by the Hoznbay 
Act \ of 1886 whereby the female members of a 
vatan were postponcti to male memhera ra the 
matter of gueccsaion The testator a widow there 
upon adopted defendant No. I who was a son of 
one of the daughters The plaintifis the tever 
Bionera of the testator filed a euit to obtain a 
declaration that the adoption of defendant No 1 
waa larahd aiJegiag that there was m the will an 
implied prohibition forbidding the widow to adopt. 
It was contended m defence that the ngbt of «»e 
widow to make tha adoption was not taken away 
b\ anything expressed in the wiU Ueid that the 
adoption was invabd inasmncb as it could not ho 
upheld without giving the go by to the testator » 
expressed wishes In the will not only was there 
a complete bequest of the whole estate to tho 
daughters but the widow was in terms prohibited 
from disposing of the propercy to anyone except 
the daughters tl he Collector of Madura Moofloo 
BanaUnga Sttthupalhy 12 HJoo 1 A 307 dis 
tinguished hlALoaoo PaiuoaroA t Babaji 
Dawp (1912) I D R 37 Bora 107 

9 By widow of the last yalan- 

dat — Death of tilt adopted eon vnmamed — .Second 
adoption by tie adopted ton—l esltng of the property 
in (As male member of tfte ratandor /amity — ZJaestmy 
of estate by aioptiQn~'Bomboy lleTtaitary Offices 
Act [Bom Act f of 2S86) t 2 — Second eidoption 
net tahd ^ the death at the last vataadar b(s 
widow went into possession of the vatan property 
She adopted & eon who died in 1902 unmarried 
In 1904 she adopted another boy Tho plaiotifi 
a reversioner sued in 1909 lor a declaration that 
he WAS the vatandar and to recover possession 
of the vatan property Held that the widow could 
not make a second adoption for the property was 
on the death of her first adopted son vested in the 
plaintiff a male jrember of the faanlv and »t could 
not subsequently he divested by any adoption made 
by her BrnMADAi t TaYArrA NiniABjito (19131 

I I. R 3“ Bom S98 

10 Setllement of IxataoTeable 

properly by adopting widow in faiovr of her 
datighltf — SelHement osaenfed to by the natyrat 
father of the adopted loj— Attainment of enajonly 
by the edoptid eon~Bepudiatuyn of tie hiMe 
menl~S(ltltment not tnforeeahle, A scttfemenl 
of itamoveable property by an adopting widow 
in favour of her daughter to take effect upon the 
daughter attaining mnjorit) assented to by tho 
natural father of tfe adopted boj at the time of 
adoption cannot be enioTCcd by tho daughter 
againat the adopted son who repudiated |l oo 
majerity kYASACitABYA e ^xx^CBAI (10)3) 

I B R 37 Bom SSI 


HINDU DAW~ADOPTION-fo«fi 

11 CoBseat of Sapiads, obtala%3 

lor consideraltoa—i’ndcjiee Act [1 of J87Z) 
a 32 at/b sr 3 and 5 — Aimtisiiilily of ffatevmt 
made hy deceased person W here tinder tho Hindu 
Baw the consent of a eajinda is required to validate 
an adoption by a widow and that consent is oh 
tamed m exchange far a taluablo consideration 
the transaction. wiU ntiato the adoption. Barnt 
Bedd* T Jtangamna 11 Mad L J 20 followed 
iSnnttas0 Ayyangar v Bangasami Ayynngar 
1 L R 3Q Mad 450 distinguished. A statement 
made by a deceased sapinda admitting that he had 
received sum of money in connection with an adop 
tion was Bought to be proved in order to invalidate 
the adoption — Held that the fitatemeot was 
admissible under s 33 sub a [3} of the Evidence 
Act >t being a sia temeat made against his pecuniary 
Of proprietory interest //eld also that the state 
ment was adnusaihle under a 33 sOb s fi hs it 
related to the existence of a relationship and 
this notwithstanding that the relationship was not 
in dispute at the time when the statement waa 
madew Danasoh Ammai, v BoiASusnABA >Icd 
ALUP (1913) I L R 56 Mad 19 

12 By mother wdb the assent ot 

a eeeased son — OhjecUon by eatsUng sopiada — 
Jnvatiiity of adoption A consent previously 
obtained from a deceased sa pioda cannot be 
efliceaoas to validate an adoption which is not 
approved of or objected to by the persons 
Vito aco the nearest sapiadss at the time the 
adoption is actually made Stranges Hindu 
Law V©1 I p 80 end Sircar on adoption p 

not followed Per Citriam There » & wstino 
tioa between the case of an adoption m an undi 
Tided family and that Jn a divided family as re 
ear^ the persons whoso assent la aufilcicnt fTAe 
CoUeelor of M^ura r ATooffoo PamaliKga Salhu 
falktf IZ Moo I A diZ feOanlt Unlala 
Krtshan Rao T \ enlota Rama Lahshmi 1 L R 

1 3fod j"/ and .SubraAmfinyam v Venkaiittaa 

2 L F 25 Mad €27 €35 referred to MaoW t 
Bp»DAnaYAn(1913) I I. E 38 Mad 145 

33 Aufionty to adopt giTcn to 

two widows — Construction — Authonly vhdher 

seieral or ?eu«f— Exercise of poiitr by sumtor — 
Nisfncboa as to class of boys— Pctcer* bow fo b'" 
eoesInied—Pcetcer giierv by o Zfineia AoiC to io 
coHstrvfd wSe« amhiywaiU Where a testator bv 
lus will provided I^rmiasion will Ixs granted 
to Toj two wives to adopt a boy to arrange to offer 
water and funeral oblatioos to me the adopted 
boy will have to be taken from smongst my neir 
re^csentatives but my wives will adopt whomso 
ever they would select and on the death of one 
of the widows tho survivmp widow adopted her 
brother s »mi Held that the testator intended 
to confer authority to adopt by the will itself anil 
not by a separate instrument That the authority 
to adopt was conferred on the widows severally 
and not joind} and the aurviving widoiv could 
lawfulK exercise the power of adoption conferred 

the "ttiU In construing a document of this dc 
scriptioR tho t.o»rt would consider that the person 
pinng the authority intended his widows (o do 
whlcb tbo law allowed and not to do some 
thing which was if not absolutely Jllegsl verj 
unusual and not practised amongst Ilmdas 
^wirre Whether when an authority to adopt is {» 
fact conferred on two widows jointly adoption by 
the Burvivor of them atone is valid. I enlala > 
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Hnmu LAW— ADOPTIOV-<on/rf 
J’ln/’flva 1 L It "0 Had IS" iti donbted. 

That the rspre ion from ftn'onest myno^rw 
rrwntntivr* Leinp stnetU gpeiLing meanmglos 
no re tnction as to iho class of ]>oys vithin which 
the choice wa* to lie made \raa to be read into it 
That It was not intended that the aelection was 
to be made by the widows concorrently Athero 
the general intention of a Hindu to bo represented 
by an adopted son is clear effect should bo given 
to such intention if it is possible to do so without 
contraTcnmc the law and the Court will not bo 
a»tnle to defeat the intention of the testator 
Svrya \orflyo» y tenlafo Famana I L It 26 
Had 6S1 All powers are to be liberally coastroed 
m equity m furtherance of the purpose for which 
they were created. SaiuDA PBogAD Pal i Rama 
Fat: Pal (191'>) 17 C W N 319 

14- By widow ol pre deceased 

son — Conitmporantout conttvl of htr mother in 
fair tn trAom r lal« rt4Ud at heir Under Hindu 
Law the widow of a predeceased son can make a 
valid adoption with the contemporaneous consent 
of her moth r in law in whom the estate of tho 
la-t full owner is vested as an heir Pavapa v 
Appanna I L It Bom. 327 followed. SioarrA 
r ^cfQA50ATDl (1014) I L R 38 Bom 724 

15 ■ ■ I — Orphan adoption — Bitoppef— 
Prcjvmpfion in favour of adoption when antu— 
Pratiiet^-Conttrtion of suit in tuelment into ont 
tor parttUon Only the parents oi a ehild can giro 
oim m adoption and therefore an orphan cannot bo 
validly given in adoption either by himself or by 
any one else Sullalavammal v Ammalulh 
Ammal 2 3fod U C 1’’$ Baftonlrae Bhoslor v 
Itapabhav <( aJ 6 Bom U C S3 and Davhtttdppa 
r ShicUnaappa 10 Bom II C 26S appliM 
An javaLd adoption does not per it destroy tbo 
adoptee e rights in the natural family Bhavam 
Shaniara landit v Amlala;/ Ammal I Had 
II C Z6Z and Lalshmappa v Bomatu 12 Lorn 
E C 36i 397 followed Lo estoppel arises in 
such a case ^esa in consequence of the adoption 
the position of the party setting up tho estoppel is 
chan'^ed to bis disadvantage so as to renuer it 
inequitable that the adoptee should be restored to 
his place in his natural family Oapalayyan v 
Ragtupatiayyan 7 Had II 0 2S0 and Farvatt 
layamma r Ilamatrtihna Bov I L B IS Had 
US foUowed. No presumption m favour of an 
adoption arises in the absence of evidence of the 
giving or acceptance or ol circumstances by which 
such a presumption can bo supported tboogb tbo 
adoption may have taken place long before and 
been acquiesced in by all concerned Anandrao 
Skivaji el al v Ganeth E Bokil 7 Bom. II C R 
App xrzitt at p xxxw distinguished A suit 
m ejectment cannot be converted into a suit for 
partition. VamnLmaAu v Natesa (1014) 

I L E 37 klad 529 

16 Hall biotber — Hilai that a 

The adoption of a half brother is not invalid 
under Hindu Law Gaja'ja’t BALKSisiriA ♦ 
EAsmvATn Nabaya'v (1915) 

I L E 89 Bom 410 

17 Non performance of ceremony 

of datta homam — 11 «U gtnng potter to 
ifiitoiff to adopt vilh consent of trust es icAcre one 
derlinet to eet—Omiaion to follow prottsions of t 
US of Ettdenee Ael os to usi"? (focument* to con 
frodiet icitncsses — Inferenett draxtn from docu 
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incflto to «<«rf and baeinj decision on them to pre 
fttdiee of witnessea — General aU gallons of undue 
tn/luenee and fraud witAoiit spra/ie issues or pleas 
On this appeal their Lordships of tho Judicial 
Committee m a suit to establish the validity of an 
adoption Held (reversing the dcci ion of tho 
Hioli Court) that on tho evideneo and under tho 
circumstances of the case tbo adoption was valid 
When tho bo^ to be adopted is of the same goira 
as tho adoptive father tho performanco of tho 
ceremony ol datta homam is not essential to tho 
validitv of tho adoption among Alaratha Bialimms 
in Bombay lalulai \ Oound Kashinath I L 
r 24 Lorn. 218 approved as being based not 
on tho particular degree of relationship but upon 
the brood ground of the identity of goira V 
Hindu testator bv his will appointed ffvo trustees 
of his property and gave power to Ins widow to 
adopt a son with their con ent and advice and ono 
of the trustees dechned to act Held that tho 
consent of the dccliaing trustee was not necessary 
and the adoption made with the consent of tho 
other four trustees was valid It is a general 
salutary and intelligible rul and one aubstanti 
ally embodied In s 14 > of tho Evtd nee Act (I of 
1872) that if a wilnesi is under cro s esamioation 
on oath ho should bo given the opportunity if 
documents are to bo used against him to tcndir 
his explanation and clear up the particular point 
of ambiguity or dispute and the duty of enforcing 
such a rule is clear especially where a witne a 
reputation or character is at stake In this ease 
where the general principle of this rule and the 
speciffc provisions of e 14S had not been followc I 
but documents had been used tor tbo purpose o! 
contradicting witnesses without calling their 
attention to tho portions of tho documents so used 
their Lordships were of opinion that the decision 
of the High Court on the evidence amounted to an 
lofcreotial verdict of perjury against the witne set 
which was not justified Stmbl \Vhero coercion 
undue influence fraud and mi representation aro 
set up as rendering a transaction mvalid each 
one should be specihcally pleaded and a deflnito- 
issue upon it settled In attacl ing an adoption 
an issue whether the plaintiff is a v alidly adoptcil 
eon is not ono on which any of the above grounds 
should l« permitted to bo raised by g neral allcga 
tions MalUngford v Hutml Soeietj LBS 
App Cat CSS per Lord Setbomo an I Qungi 
Aaroia Gupta T PifHclrom Chovdhrj I L It 
ISCak 533 L P IS 1 I 119 refirrc 1 to an to 
the defence of fraud Bal Uasoa&aw Tilak t 
SnnmvAS Pahoit (1D]</) I L R 39 Bom 441 

18 Effect o! invalid adopHon— 

inrafnffy adopfeJ ton not entitled to maintenante-^ 
Deelaralton in icrifin^ that the declarant vill girr 
eerlam lands ru NuiR/cnanee— iormof agreement 
not exeeuled— Grantor cannot be tiiej on the deelira 
lion — Ineomplele contract Under Hinlii Law 
a boy whose adoption has been found to bo inrsTI t 
baa no right to bo maintaineil out of the estate of 
the adopted family Tho plaintiff claiming to bo 
the adopted son of the lalo Thakor of tlelichl 
applied to obtain certain lands from the estito | y 
way of maintenance to tbo Collector who was In 
charge of tho e tste Tho Collector periua Id H o 
preeent Thakor (defendant) to acttl the matter 
Accordingly the defendant made a decUration in 
writmg that he would give the KonVanpur imatn 
by way of mai *o the plaintiff and » 
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direct Ijoeal hcsrs The defendant did not execute 
Ally formal deed to convey the hnd? The 
ened to recover the Kankanpur uanla from tbs 
defendant on the strength of the declaretton — 
Hctd tliat the defendant was not hound by the 
declaration which marked onW a stage m the 
m^tiations which unless completed could be 
broken ofi at any time by either aide Daipat 
srvDSJi t Easxsoji (1915) 

1 L K 29 Born 628 

19 Authorty to adopt constnic 

tion of — nxinnsie etnfeucr admaiS/ility e/— > 

Succtsane oJtfptions — Ltmilt for tkt txtretae 
c/ thi •pou.cr to adopt — First adopted »oa dtaih cf — 
Mts toidou! olne — Second adoption by v-tioiu of 
prewoiis otener tohdiiy oj — JmpnrttbU ^mtn^an 
Aote far laitii family property — 1 ufinp of property 
in a CO pareen r meaning of — ^Diteatinp oj property 
by adopt oA-^Sitle Bi to adapfionlo lari mak kelier— 
AppUeaiihty of rvh to ordiaai'y eo pareertan/ and 
to impartible amindan A the holder of an 
impartible zatoindan died in 1869 wilbont 
issue Ifaring a widow A Prior to his death ho 
executed a document authorising her to adopt 
a son to him On his death hts brother A succored 
to the estate Swli exiuetitly to lS7f) A adopted B 
who recovered Iho zaromdati from A by suit and 
died in 1006 without issue leaving a widow A If 
On the death of B the eon of N succeeded to the 
sanundari but died fiiteen duja after hit accee 
Sion the flr t and sooond defemtants were hia sons. 
In 1007 A purporting to act under the jKPwer 
given by her husbind adopted the pfamtiu as a 
son to her husband while A M the widow of B 
was aJiTS The plaintiff sued to recover the 
aamindan from the defendant^ The latter pleaded 
that the power to adopt given to A by 4 (her 
husband) did net authorise her to loake a second 
adoption that the existence of Jl U was a bar 
to the exercise of the power ciea si tt was not 
exhausted by the first edoptioo and that the 
adoption not having been made to the last main 
holder was invalid fieW that the power to 
adopt given hy A to A was wide enough to enable 
her to make a second adoption but that the 
power was not exercisahle by reason of tb« fact 
that i? V (Be widow) was aliro when the second 
adoption was made by K Fer ^^Kivr <7 J — 
The rule that an adoption should be made to the 
I st male owner la applicable to a joint Hmda 
family living uadtr the Mitakshata law Ana 
gnanam Senaigar v Bamruaortny Che fiar 22 Slad 
L J 85 referred to Per SEanAOEU AyVAB, J — 
The canon of constrnoiioh regarding powers to 
adopt IS not different from that of ordinary testa 
mentary dispositions the intention of the testator 
hna to be gathered from the languaee emplovetl 
by him and from the cirumstaftcea estsling at the 
time of the pr nt of Jho power Tho authority 
given by 1 Hindu to his wife eboald be rcgsrdM 
a* beini. general in Us nature unless con4it»ona 
have been imposed or limitations placed upon 
It ly him Where the cscrti 0 of a power to 
matoa seeonl aJoxiion wdl not resuit in cresting 
a new i ne of uceevnon but will onlv transfer tho 
< tfttc fr m no intcrmejiato owner to another 
1 nl tie irospecl of the latter twing evefstualiy 
I viHit t tlie ! m I cf vho tower to afopt Bbcnddl 
1 1 ) lo |j»re Uxo rear) e-l tn esUto talon 
“ lip tv ft member of a joint llinda 

t»i U k n 1 1 on»l evtito subject to dcfeesaOCB 


on the coming into existence by adoption or other 
true of a new jnember into the co parceasiy 
the rule of law that in order that ati estate once 
vested may bo divested the adoption, should be 
made to the last male holder is not applicable 
to CO pwenary property and aa impartible 
zaumdari is joint fatsily property subject to an 
exception. ^tAT>A•«A MoHASA t POR-eSHOTItAMA 

a 9 W) I L K SS Jlad 1105 


gp By ifidovr of hzoiheFs sou — 

Aettny utih her deceased Jtusbanda authonly — 
.dtfffiortfy to adopt a parlcitlar lay ulom her hut 
band couU and itouli haii adopted had he Iitcd— 
JtejfcttOH of the extension by Banda Pandit in 
Datiain Mimama to a /option by ftmola of nU 
of .ffindu Lavs agavnst adoption of eon u-hoss Mother 
the adapter eavld not Juiie legally married The 
adoption by a Hmdn widow acting w accordance 
with authority given her by her deceased basband 
M an adoption not to htfsftlf but to her huaband 
and 13 therefore not according to Hindu Law 
invalid by reason of the adopted boy being her 
brothers son Jai Smgh Pal Sinjh v Bijai 
Pal Singi I L R 27 All 417 ?riramfuf« r 
Bammayya J L R 3 ^lad IS and Bat AaJii 

V Chuntlal J L B 22 Bom 072 approved oJf 
The gloss of Nanda Fandit m the DattsVaMimaasa 
purporting to extend to adoption hv femalea 
the rule of Hindu Law that no ono can bo adopted 
09 a son whose mother the adopter could not 
have Je^allj rnarried rejected as being an extension 
not based upon tbo authonty of the Smritis or 
itiaMutea of sa^ea and not being ehown to have 
been accepted as the law of India so far as adop 
tions by widows to their deceased husbands are 
concerned In the present ease the authonty 
of the husband to the widow wat a speciffo aulh 
ority to her to adopt a particular boy whacn she 
did adopt and whom he could and presumably 
would hare adopted had he lived J ettc LaI> 
t PansAtt Kpyvvar (1015) 

X L R 37 AH 359 

21 By junior widow— ictiAoaf 

costfvllinj eenior teoJoia but vili eapindas ccnstnl 
tnvalNfify of~— Preferential riglt of tenior irufotc 
to adopt An adoption made by a junior widow 
of a dece&Bed Hindu purporting to be made with 
the consent of tho sapindas but without consulting 
the senior widow is invalid Aalerla CAultamma 

V Aolcrbt Punnamnte 28 3lad L 7 72 followed 
! tUattli I enlafa BrtAhna Bao v PeBlnfaramo 
LaXeAwii J L R 1 Had 174 referred to Per 
Watus C J —In the absence of an express autho 
rity by the htuband to any one of the widows the 
eeoior widow baa the preferentirl right to adopt 
with th» consent of tbo aapinda* Dio senior 
widow IS one of the kinsmen whom it is tha duty of 
the junior widow to consult within the niramag of 
the rule enunciated in The Pamnad Case 12 J/oo 
I A 3S7 ItAiAn ^E^KATA^rA NAtAMM Bvha 
jjos I Jlrxit pio (J9i5) 

L L, R 39 Math '*73 

g« Cooicnt of wpindss— Fr/uioJ 

o/ eoaseaf by nea ett aapinda on jierwnol grounds 
improjser—Coweaf of remoter tapin las— i lopi on 
isatd tj of tVTiere the rcftrcsl aapinda nfuitd to 
«ve hn consent to an adoption by a widow on the 
ground that bo wout I forfeit the right to projHrlv 
wlieh ho woald othetwisc get and the vridovr 
made the adojitioa with the consent of leniotcr 
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lltli that the refusal of the nearest 
sspinds xraa bs ed on improper grounds and that 
the adoption with the con ent of the remoter 
apinds was valid ^ KSKATARSMi Part t 
pAPAM'ta (19U) I D R 29 Mai 77 

23 Divestin' of cstat on — 

Proj^Tly cf nitlvml falStr tt Ifi ejrfJasircJy 
• a ife ton I jore of Often — l/fer adojAion l%« 
fTOTKTi! rtnatyi in t'le natural familj L’ndcr 
Hindu Law when a boy is gi\en m adoption 
he loses all the ri-.hts he may hs^o ftcquirrd to 
the propci1\ of his natural father including tho 
nghl to property which has 1 econe cselusjvely 
Tested m him Wore the date of his adoption 
PajoA I enlo/i {\(7raHraA/i ippa lioie v SrtSaith 
Pan''jyyn -ippo Pov J L J SO \IaJ 4J7 <Li 
rented from DATTATTiiiA Sskiiarau i Covito 
SAU anui (lOlf) I L. R 40 Bom 429 

21. SirnnRan ons wee tioa of 

fldop ion d cd at well ars will— Coaimrction al 

doeumrnts— idopicd ton t eonjeni btnd nj efftet of 
— Ditpattlioa tjacl as a /omi/v arran-^ewM/ One 
D died fearing him surviving his widow L and a 
predeceased son s daughter K fplAintilT) B 
before his death recommendctl L to adopt A his 
brothers son. L made the adoption by a deed 
dated the lOtb June 1S9 j and siraultaneoualr 
executed a wiU la favour of K On the strenstb 
of this will K claimed the properties la suit Iho 
Eubordmsta Judge decree K s suit holding 
that the will being made with the lull consent and 
concurrence of A who was then major must take 
effect On appeal the decree was reversed. On 
appeal to the Ifigh Court //«ld (if that the 
adoption deed an 1 the will must be read together 
and that so read they constitute 1 a amgle family 
arrancement (ii) that the adopted son who was 
of fulJ age having dehberately accepted the family 
arransement anu its adrsntaeee must be held to 
It litalaltAt Ammal v 5itaromi«n 1 L It 
27 Had 677 referred to (iii) that the disposi 
tion m favour of plaintiff was good not bet.aase 
It was a bequest made by L but because it waa a 
part of tho single family arrangement which all 
parties accepted Kashibai i Tatya (lOiC) 

1 L R 40 Bom 608 

25 By Bcahmia — DattaKoTM e<r« 

many tiol ptrformed — Adoilion »/ tohJ~AdopUr 
and adoptee o) tame Qotra Held on a review of 
authontic that the dattahoma ceremony is not 
essential when the adopted boy js of the same 
golra as tho adopter even amongst the twice 
bom classes D£T£X t Lak Pati Iojari (1914) 

20 C W R 19 

26 Autbonly to adopt verbally 

given before death — Prool — Releuiney cf 

tctll tcheh contained no direc/iona for adophon 
made tuo montha tefore death tn uUmabng fn 
labililiet~rrdbolle change cpinienliona~H itneasM 
festimony of opinion of Trial Judge value of die 
erepant’j tn Kitneasea elatetnenis consideration of 
—\on-citation by eUfer side of vtiness echo vent 
over from one side to the other-^a e raised »« first 
Court not urged in appeal if should be allotrtd to 
be raised on further appeal It a Hindu mahaian 
of means died on 11th February 189C iesving 
him surviving a widow end a daughter lie had 
been snffenng from ptbisis for some time Two 
months before bis death he executed a snll 
which h made a very modest provision for hm 
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daughter and gave his wife a life interest in the 
bulk of his properties (which however she was 
liablo to forfeit if she behaved contrary to the 
injunctions t>f tho will) The testator had been 
bopeful (bat a son might be bora to bus and 
tho son if born was under tlio will to be the 
sola executor donee and owner The 
contained no power to adopt a son. Seven years 
after tho death of R his widow adopted an infant 
son of B a nephew J born after B a death. By 
his will B had expressly excluded J on account 
of his profligacy and irrehgion from participation 
in hn funeral ceremonies preferring for that 
purpose hts s stcr a aon C in whom he had con 
iidcnco and who hved in tho same house with 
bim and whom he appointed one of his executors 
Hie authority for the adoption was alleged to 
have been given by P shortly before his death 
(•hen lie appeared to have become aware of the 
•enous nature of his illness) verbally to his wife 
in the presence of soeral respectable witnesses 
moat of whom deposed that R had expressly 
directed a son of J ( hould one be born) to be 
taken in adoption The Trial Judge had held 
the alleged authontv to adopt to have been proved 
But the High Court on appeal reversed that 
findin' relying chiefly upon the contrary inferences 
regarding probabilities arising from tho languaga 
of the will and discrepancies in the depositions 
of the several witnesses who spoke to P s giving 
authority to adopt Held by the Judicial Com 
mittee that the prohahibtics were not adverse tn 
the view that the testator might hivo modifled 
hia original intentions as expressed m his wiU which 
was execoted before he came to realue how short 
bis life was and the balance of testimony being 
distinctly in favour of the story that the authority 
to adopt had been given not only had the TVial 
Court not aproached the case with hitu but had 
taken a fairer and less one sided view of the facts 
than that which prevailed in the High Court. 
That the view of the Judge who tried the case an I 
saw nearly all the witnesses on a question of evi 
dence such as this was obviou ly entitled to great 
weight. That such discrepancies as these were 
toiebt well be arcounted for by the fact that the 
conversation which the witnesses described had 
taken place some 13 years previously At the trial 
the widow of P who first came forward to support 
the adoption appeared later on to have gone 
over to tho opposite camp n of B who was 
opposing the adoption Hell that the omission 
by both parties to cite her as a witness was m 
the circumstances justifiable The question wbe 
ther assuming authority to adopt to have been 
given, the adoption of J a son would make him 
a son of the testator capable of taking under the 
terms of tho will was raised m the Trial Court 
and decided in favour of the adopted son and 
it was not raised in the Appeal Court. The 
judicial Committee m the circumstances did not 
allow the question to be raised before them. 
Adwaitva I'Rasah t Baxxieo Dass (1916) 

SO C W N 650 

27 Eayasfhaj fa Bengal— .dJop 

tion amongst Kaya-ithas religious eeremonies if 
essential— Iteligioiis ceremonies postponed after actual 
gxting and taling— Adoption during pollution 
through birth of ggnate~\ ahdity—Aflerbom fiuriiraJ 
ton of Sudra and adopted ton ihares of if equal— 
Agreement by ajopine father to gne tgual there if 


\ 
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vaM — Propertiti held adopltve faihw «* akebeu* 
adopted son if rnai/ clatm U> hold at theiati fomflg 
eoiih ajUrhorn son —Ptitnlnt^ and D^adrtU^su 
— Proof that properii/ has btenendoKtilas ddtvUer — 
DatlalaChandnla aulhordy of Ivayasthaa accorA 
ing to the law prcralcnt sn Bengal, are cossideted 
Bs Sudrav I»Q religious ceremony la necessary 
{or an adoption amongst Kayastbas mere gmng 
and taking of a son beng su&icient to give it 
Tftlidit} The piitresiM jag and aamlwan not 
being essential ceremoniea a> an >doptioa between 
Sndins the fact that thet took place snbscqueatly 
to the giving and taking did nob affect the voltdity 
of the adoption Pollution on account o£ the 
birth of a relative does not vitiate an adoption 
It 13 onlv a bar to religious acts and render^ rch 
gious ceremonies inefScscious but gift and accept 
ance of a son are secular acta &anlapj)ayya v 
Pan^appayya I L R Jdad 307 306 foUoweA 
Such pollution results from the knowledge of the 
(act of birth. In laying down the rule that the 
adopted son of a Sudra shares the inheritance 

S alU with the afterbora natural son the Bat 
a Chandnka has in no way deviated from the 
Saribi and the rule which has been accepted as 
correct bv both the Madraa and Calcutta High 
Courts should cot be departed from An tlrar 
poira ol the adoptive father covenanting that an 
afterbom natural son. of hia shall not be entitled 
to claim a larger share but will divide the inhen 
lance equally with the son ho was adopting »$ 
tabd and operaJire Sunndra Jiarkah JZiy r 
Doorga SoaMarji Dasste I R R 19 Cak 513 
535 and SAafa AaAawa r Prolhs I/ori 1 L Jt 
S Rom C7 referred to It is now settled law 
that as regards inheritance the adopted eon 
holds m all respects the same position as an ouroM 
Bon eecept la some special matters. An auroua 
BOO has a superior rignt in respect of pitri mafr* 
Irttyas but there is no such prefereuee to respect 
of sheittS or detn Intyas Held therefore that 
an adopted son of a Sudra was entitled to inherit 
dtbvUtr properties in the right of sMailthtp 
jointly with an afterbom natural son. Astra 
ifonov GnosQ UotaiK t Jiiaone Monot CnosH 
Moouk (1010) 20 C W K SOI 


28 


- Evidence o 3 — 


.dhieacs o/ any deed or trrtilen record of adoption 
«~Ao entn&j of expenddare on ccremoniea tn occoanf 
{>i>o!ls~Adop/^ child s name not cAon^cd and child 
Ujl nith Its natural porentj In this appeal which 
arose out of a suit by the natural father of the 
appellant to have his adoption declared vahd, 
tucir Lordships of the Judicial Committee (affirm 
mg the decision of the Court of the Judicial Com 
missiooer ol the Central Pfoviaces) A<U on the 
evidence that the oHeged adoption was never 
made It appeared that though the otut tnight 
well have been brought la the bfo tune of the 
atlogod adoptive father who consistcstiy deoied 
that tho adoption ever took place it w&a not 
commenced until some months alter bis death. 
There was no deed of adoption or any other formal 
record of the event Soolrugun SiUpuitj v Saiitra 
Djt 2 hnapp P C 257 referred to. There was 
no reference to any expenditure on lha ceremony 
in the account books ol either the natiir^ or tba 
aloptjve fath r Lai Auniaar v Chiranit JJol 
i L P 37 J A Z refemid 

to No feait WM proved to have takes place oa 


the occoaioa of the alleged adoption the cere, 
monies said to have been performed were of the 
briefest possible description do nofidcatioa was 
made to the authorities the child s natse was 
Bot changed and he was never taken to live with 
his adoptive parents, or recognised by them m 
any way and all the surrouadiog circumstaoces 
and conditions not only did not support tho 
adoption but made it highly improbable that the 
ceremony of adoption was ever performed in 
regard to tho appellant Biwasab Rao v Chjjt 
DANIAL Rao (1916) J L R 44 Calc 201 


29 DvyaiBBshyayans adoption— 

— Prcsumplton In every case of a mlya diya 
miMAyaycena form of adoption there must be an 
agreement to that effect such an agreement must 
bo proved by the person setting up the deya 
mttahyaya-na adaption like any other question 
of fact 89 mueh in the case of the adoption of an 
only eon of n brother as in anv other cose of such 
an adoption See L.ixmipatibao i Neweatssb 
(mc) I L B 41 Bom 315 


SO 


- Adoption by a 


minor Widow — ITonf of independent disinterested 
cdoice— I altdify of ado^ion—PatijicaUon by vidow 
after attaining majonly effect of A widow autho 
nzed by her husband to adopt a boy if and vAea ehe 
chose adopted her own brother when she was 
clevea years ol age oe the latercsted ad-nee of 
her father Held that the adoptiou raado by the 
widow whJo a minor and without independent 
adnee was void ai tmha and could not be there 
fore validalcd by subs qucnt ratification. Sn 
Rajah Venlaia Hariuimha Appa Roio v iSri Rajah 
Ranyayya Ippo Rov I L R SO 3IaJ 4ST ois 
aented from SAtmAJC v Vbxkataswasu (WD 
I t B 40 mad 925 


31 By 008 adjudged a lunatie— 

valid only tf of sound mud at the tme~-Preaump 
lion of continuity of unsound mind-— Onus of pmnny 
rAe contrary The effect of an Adjudication under 
the Lunacy Act (X\.XV of 18oSJ that a person 
19 a lunatic is fo raise a presumption that he 
cootiaued to be of unsound mind until tho contrary 
is eiowQ. r<ia OrviUen v Foxtetll {1507} A C 
65S mi Snook V Halts II Reavan lOS followed. 
Though the effect of an order under the Act 
appointiQg a manager for tho properties of a lunatic 
)3 not to incapacitate him from making an adop 
tion till the order is set aside still unless it is 
proved that the lun&tio was of sound mind at the 
time he is alleged to have made tho adoption the 
adoption IS mvabd. frm&fe Adoption is not 
an act which amounts to an alienation of pro 
petty It affects status nnd it has, m the opinion 
of lliodus rehgions efScacy and it would not be 
right for A Court to hold that a HmJa is deprived 
by any statute, of the power of making an adop 
tiOD unless there are clear unambiguous words to 
that effect, Ssshajima p BAnaAvanns Bao 
( tOIfi) I Z,. R 40 Uad 050 

32 Of an orphan by a widow in 

J882— Passestioa of eilate by adopted ton — BeaJA of 
adopled eon in lSSt-^Aioplu>n by Au tCkfou’— 
Postettioii of la Ur adopted eon fill ISTff-^Dispoas * 
eion bj former widaio in BraM of oiopUl 

ton tn ISSi^^uU by la icre viJaio oysintl farner 
srwfow for ponMiion— Decree— B.alA of former 
vidaie in ISO — Suit by reotruoncrt of the onymaf 
Mvner in 1905 — Sbi/ for pastusian ayainit leidav 



( 1917 ) 
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DIGEST OF OISES 


( 1018 ) 


HINDU LAW— ADOPTION-co/i/i 

on/i all ntt* from both tcphtos 1/ barrel — Title 0/ by letsoa ol his having entered the order of 
rcrenionerr 1/ erlinjauArd— -let IX 0/ Tambirant before the succe»iion opened m 1902 
IS I Art I 9 and s “’3 — Later Limitalton Acif »nd that the first defendant was entitled to re 
(JTI of IS TandlKof 190S)e^tetof — Het iudicata cover one fourth share m the estate m right of 

Svdra a eettc or Tambtran — Fniri/ tnlo order of her husband 1 IleU further that where an appeal 

r jht of tnhertlanet if forfeited — TtxU as to n%a preferred by some only of tho alienees who 

Tot opfdicoSifilyo/ to Sudras — Usage — CitilPro wero defendants but no appeal was preferred 

ttdure Code (Jet I of I90S) 0 XLl r 4 — Decree by tho other alienees or the alienor who were also 

ona^'peal A a Ilindu died m 1S49 without mao. defendants a decree can be passed m the appeal 

leansg a widow C She adopted D an orphan dismissing the suit m favour of the latter defen 
as a son to her husband m 1862 and put ham m danU also KuUiikada Ptllai v Itswanatha 

posses ion of her husband a properties other than PilLsi I L R 2S Had 229 and Siibharayalu 

those alienated by her prior to adoption. B died v Pappammal Second Appeal No 5o7 

issuele«a m ISGl leaving a widow M who adopted of IdU followed Where some of the appellants 

T The latter was m possession of tho properties who were defendants died and their legal repro 

till I81G when he was dispossessed bj 6 i died aentatives wero not bron^ht on the reconl in the 

issuclcss in ISSI leaMng a widow who also died appeal Ilthl that it was competent to the Court 

in 1882 J/ who succeeded to tho estate as Te under O \LI r 4 to set aside the decree as re 

heiress, sued C in 1887 and recovered po session gards the whole of the plaintiff’s claim and not 

of the estate from her C died m 1992 In lOOo merely m respect of the interest of those appel 

the plaintiffs, rlaiming to be the reversioners of Unts only whose appeals had not abated Chinla 

A on Ca death sued to recover the estate of A ffton v Oangabat I L R 27 Bom 2SI followed 

from tho defendant Some of the defendants BAullaloor Subbaga v Paidigantam Subbajya 

were alienees from Jf who was tho fourth def ndant t L R SO Had 479 lefetted to 

some others were alienees from C wfuie the first asau CimrUR t VarTHiLmaa JIPDtuaR 

defendant claimed a fourth share m the esUto as (1916) 1 L R 49 Mad 84S 

the widow of one A who was a co reversioner 

along with the plaintiffs but had become a Tam 33 ' ■■■ "" — Adopted person having a son 
biran before C died in 1902 The defendants la conception — son pastes tnlo the adoptut 

other than the first contended inter aha that the family U the time when a person was adopted he 

auit was barred iy limitation and by U>e rule of bad no son bom but had a son who was oonceived 

ret fudicala Held (1) that a suit bv the rever A <)uestion havin: arisen whether such a son passed 

Stoners of J for recovery of pos ession of such of on adoption into the adoptive family Held 

A s properties as were in the po<session of the heirs that for all parposes of sucecsaion and mhentanoe 

of the adopted son had become barred lo 1874 the legal entity of the after bom son most be 

under art 120 of the Limitation Act (IK of 1671) taken to date from the date of his birth and that 
and that a title to such property was acquired therefore the after bom son passed into the 

by the heirs of the adopted son under a. 29 of the adoptive family Apvi bin Fasutarra t FaKuur 

same Act and could not bo affected by tho pro ra Aotvzpra (1918) I L B Bom 517 

visions of the later Limitation Act \\ of 1877 or 

Act I\ of 1003 (ii) that although tho plaintiffs 34 Ey mdow ol son to d^’C asei 

-who were tho actual reversioners of 1 in 1902 hnsband— SKis«?w«nt suit by her to set aside 

were not in existence when the twelve years limited adoption on ground that shr had no authority— 

bj art 129 espired their title as reversioners was Estoppel dismissal of suit on ground of —Decision 

barred (iii) thst consequently the present by Pnvy Council that she had authority and that 
suit as against the fourth delendant (ths widow of adoption was volid— Decree properly mode cyoinsJ 
the adopted son) and her alicneca was barred by vndow rtprtssnUng estals binding effect of on re 

limitation (iv) but that m respect of the proper xerstoner—Rea judicata — Civil Procedure Code 

ties abenated by the widow of A the present euit (1905) * 11 After adopting » son to her deceased 

for recovery of possession from her abcnecs was not husband a Hindu widow in a suit by an alleged 

barred by bmitation Jagadairiia Chovdhrant v reversioner against her to act aside tho adoption 

Dakhina Moliun Poy Cha^hn I L P 15 Cole on tho ground that she had no authority from her 

505 and. Hohssh baratn Munsh v Tarvcl Rath husband to make the adoption alleged m her 
Sloilra I L R 20 Calc 457 followed Ttntbhu written statement and stated in Court through her 

Iran Bahadur Singh v Rameshar Baksh Smgh pleader that she had authonty to make tho adop 

I L R 25 All 727 explained and applied Ueld tion and that It was valid. The smt was dis 

aUo that the present suit was not barred by the miased because the plaintiff was found not to be a 

rule of res judicata by the decision m the previous reversioner The widow then brought & amt 

suit instituted by 2/ asainstO ifari AatACAu/ler against the adopted son to set the adoption aside 
get suit instituted by il against C Ilart Hath pleading that she was not vested with authority 

Chatterjes v Molhur Hohun Gosicami t L P from her husband to adopt anl denied havingmade 

21 Calc 8 distinguished. The texts of Hindu the adoption. The adopted son contested the siut 

Law as to disinheritance applicable to Yah or and it was decided by tho Courts in India on the 

Sanjasi do not apply to budra ascetics unless ground that the widow was estopp'd froia tsam 

a usage to this effect is established Dharma taming it On appeal, however Pnvv Council 

puram pandora Sannadhi v Tira Pandiyan raised an issue as to her authority to adopL apd 

PiUai I L P 22 Had 202 and Hartsh Chandra held on the endeneo on thst issue that the admfinn 

Poj^ Afir 3fahm«<f I L R 40 Cate 545 referred was valid. In a suit by an alleged reversioi«r t 

to Held (on the evidence) that no usage was the estate of her husband against the adopted 

established in this case consequently that tim for a declaration that tho adoption waa^invaJ*! 

first defendants husband was not excluded from and for possession of (he eatstef Bell that 
inheriting as a co-reversioner with tho plaintiffs mthstanding the personal estoppel whi h 
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hiT the -widow represented the estate -on the 
qncBtiOB of fact as to whether the defendant 
(respondent) had or had not been rahdly adopted 
and that she represented it withm the meaning of 
the rule laid down j« Katama }»aiehiar v Tk« 
Ba^a of Shivagun^a 9 ’Moo / A 639 and under 
the circumstances the decree against her -would 
bind the reversioners Though the rule of re» 
judicata as enacted ms U of the Code o! Ci«} 
Procedure 190S was not s rictly applicable as the 
appellants (plaintiRa) were nob parties to the 
wido-« a suit against the adopted son and did not 
claim through a party tothaisuit yetthepnoci^ 
of res judicata had been rightly applied b-y Courts 
in India so as to bind reversioners by decisions in 
litigation fairlj and honestly given for or ag&mst 
Hindu females representing estates In the 
absence of all authority their Lord&iupa co-^d not 
decide that a Hindu ladv otherwiuo qualified to 
represent an estate m litigation ceases to be so 
quahCed merely owing to personal disability or 
disadvantage as a litigant although the merits of 
the case were tried and the trial was fair and 
honest Ris \.t, Sjvqh t Sr».o (3918) 

1 L & 40 All 593 

35 Conten* ot nearest sapmdai 

not sought — Conaenl of rctuots aapmdai uhelher 
tufficient — Knoultdge that aapinda u-iU refuse 
bliefAer a pood grovnd for «of ojitruy for hts coastnt 
Xa the Dr&vida country an adoption by a Hindu 
widow having no authority from her deceased 
hosb&nd to ado^ made with the consent of 
remote eapindas but without aiking for tho oon 
sent of the nearest sapmdas is inrabd. It la 
namatenal that the widow knew that the nearest 
sapindae if asked for their cou^ent would have 
refused it Collector of ifadura v Mootoo Hama 
linga aathupath;/ JS Mco 1 A 297 iOC 4(0 
Venkata Krithna Bao v Venlata Bama Laf-shmt 
1 L B 1 Mad J74 m L R 4 r A 1 13 
J4 and Eaghunada Deo v 8ro o Atshore Patta 
J}eo 1 L R 1 Mad 09 s o L B 3 I A 154 
discussed and followed ^ucere ttTiether the 
widow of a CO parcener who died in or before 18n3 
could adopt a eon m 1899 after the joint family 
property had icsted in the widow of h»s brothers 
eon ? \ £CRABA8AVA&aJO t Balasotiva Psasada 
Kao (1918) I L B 41 lUad. 893 

35 Coment of Sapmdas tevok d 

— ^^rlilrary retocalion uhether tompelenl — ^Dcfay 
i« adapiton or death of jSflp»«cfa efftet of — i>ti«liny 
of Mtafc A Sapiada who has given his consent 
to a widow to make an adoption to her husband 
cannot arhitrardy withdraw his consent before it i« 
acted upon by the widow The party giving bis 
consent can deliberately teTOhe it for justifiable 
reason but where no reasons are given by him 
Courts will not find out 6 justification lor the 
revocation blerc lapse of time without more -or 
the death of the eonsentiog Sapinda will oot put 
an end to a consent freely and loni fide granted. 
The assent of tlia feapind* is presumptive evidence 
of the goodne s of the act of adoption by the 
widow \nslogy of the rules os to consent of tba 
nearest reversioner to an afirnalon bv a vidow 
applied. S » I irotfa I ralapa Paghunada Veo v 
Am Lro o Atslore 1 ulta Dto I L P 1 Mad 69 
1 } n apje v Bosnuw I Ij P 2S Boirt 400 
Bara* lAa v I arlhaearal} y I V P 31 Mai J99 
referred to Vami v Sutorajiar i L 1 vS MaJ 
ii-i and Suhrahmanyam t Itnlamma I L 1 


( 1920 ) 


HINDU LAW— AD0PTI0N-<oi/£f 

2$ Mad €35 cipramed Where a -widow having 
socce^ed as heir to her adopted eon who died 
immamed adopted with the consent of the nearest 
Sapinda another son to her late husband the 
latter would divest the estate vested in the adoptive 
mother whether the estate was the ancestral or 
tho aclf acquired property of the first adopted aon 
laflanft iendata Bnshna Bao v leninht Rama 
Lakshmt J L R I Mad 174 and ^«4?Kwisf 
Bhoabum Boyce Delta \ Bam Ktshore -icharj 
Choiadry 19 Moo I A S09 referred to S0 B\a 
NAKAYAHA I KaAIADOSB (1917) 

I L R 41 Mad 60J 


S7 DvysniusbyayaQa — Fresom? 

tioo Under Hindu law in the absence of 
anv express agreement to the effect that the 
adoption was to be in the Dtj/amushyayana form 
it most be presumed to bo an ordnsarv adop 
tiOD iaxMipafiroo v Venia/esfi 1 L B 41 
Bom 315 followed. Hcchhao TtsisiAji n Bstma 
BAG OnaoHAo (1917) I D R 42 Bom 277 


33 Successive adoptioas— Iimif 

for treraae of poncr to aiopl-^Death of first adopted 
son ttaetng widow 5u( no son— Second adoption hj 
Kidoui of fTeotoxa ovner of impaHtblt ^ctmndan— 
Fomtly goverJied Mxlakshara Lav.—Dt%eittng 
of property hy adopttori — Rah that adaption must 
be made to lait male oumer A the holder of an 
impartiblo xemindari and a member of a joint 
fuoily govenird by Hitakshar» Law save au^o 
rity to lua wife to adopt a son to Kim On ^ s 
death h» brother B took possession of the property 
The Widow subsequently adopted a aon B who 
recovered the estate of R and held it until 1000 
when he died leaving a widow but so boo. A 
descendant of R then took possession of the pro 
perty but died la the same year and was sueccMe j 
by lus aon the respondent In 1907 A a widow 
purported to make a second adoption to A under 
the authority from him by taking m adoption 
the appellant la a suit brought by Xuaj to recover 
the rcmindan Held that the Jaw imposed a 
hunt within which a widow can exercise a powe 
of adoption conferred on her and the limit to her 
power was reached when B died after attaming 
full legal capacity to continue the lino of descent 
either hy a natural bom son ot by the adoption 
to him of a son by his own widow against whom it 
hod not been established (she not being a party 
to tho amt) that abo had no power to adopt This 
conclusion was in no way in conflict with the pre 
•nous decision of tho Board m Raghumla Deo t 
Bro <E Kuhore Patta Deo I D. B I Mad CO 
L B $ I A 154 It was therefore not necessary 
to decide whether the authority to adopt cm 
powered A a widow to take » second adoption 
IfAftAYA WOBAWA DiO V FvntsnoTTUAasA D£S> 

(19ta) I I, E 41 Mad 855 


33 --- Power to -widow to adopt 

either la lilc-tlme of son or after ^ death— 
wldily of—Authontv to efopf Aw ton? con le 

esemaed—Adopt on edijecl of P n Hindu died 

kavuie his only son A and « widow AS By » 
w,U H dedicated his 4 onnas aharo in a eertam 
property to the semice of certain duties anJ 
irwted that tho widow M should bo th<bn,l and 
tb« son A should succeed her In that oflirc Hia 
other Immoveable properties he divided Utween 
A sad M bcqucalluog 12 annas to A and 4 annas 
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EIKDD lAM-AtCI3ICN-«» e 

to AT (or htr lifr Kc nrxt ■utlorizrd 21 to adopt 
tlrco fees m rLccrr^ion rrhclTtr in tbe Mo time 
o( K or after bit drsth and provided that on A( a 
death, the adopted ion i( anr and (ailing am 
adopted icn A ibotild luccicd to her 4 annaa 
ihare K died at lie age of al«ut CO leaving 
BO eon lut bis mdew aa heir After K* death 
21 adopted the plaintiff Later on A a vtidoa 
adopted defendant No 1 ahich was not found 
to be a valid adopticn In a suit for deebrmg 
tie ptairti£ a rigl t to tie 12 anraa of / a pro 
party leejncatled to A ard (or lettirg aside 
the adoption of defendant No 1 and (or other 
rehefj —Jl<ld that the autboritt to 21 to adopt 
vras not vitiated as a v<\ ole tecav e ihe traa given 

K aer to adept even m the life time of Lee eon 
11 fnrtber that the adoption by 21 aaa vabd 
aa it Tould confer ipintual l^nefit on the adoptive 
father P and as it did not involve a diveiting of 
K a estate and t) at Jf a power to adopt could le 
exerci ed to long as the adoption did not tovolvc 
diveitiDi; of the heir a eitate Dlcclvn Moyte 
P Ita V Pern Kulttt Acfarg Clcinlry 10 A/oo 
I AiO 2 \\PP< IS Pvddo Kvmertt 
PrVtt T JviTyvt Aiifoie Athafftt 1 L P S Cate 
CIS PedtreLtPiari Dili Ckcvdfratii v Court o/ 
n ae* i i r « Cofe «0 ’ / P S I A S-'O 
Tfayomme/v leafafaroma 1 L P 1 J/od "OS 
Li U 1 A C7 Taraehvrn ChaUtrjt v Svrea 
c*«a*r J/uiirj. I L P 17 Cole r L P 16 
I A ICC Patnlri Ana I amehandra T SAomroo 
TeaAirattf J I P "6 Pern Amvtya Charon 
Stair A all Dae Sea 1 L P S Cole SCI Month 
ynmala Pott r \anda Avaiar Pot* I L P 33 
Cale JmOC and Medona Motana Panga Bhetma 
Pto r PvrvihoUofna Panya Pli*ma Deo I L 
P 41 21od S6S distinguished Tha obiect of 
adoption among Ilmdus is not merely toe duo 
perpetuation of lineage but is al o to secure foe 
the adoptive father and his ancestors the epintual 
blessings which only an heir male can confer 
Krarn Bi-vnnn Sana t risiBsn Coirnna 
SiEA (1919) 1 L R 46 Calc 749 


40 Custom of illatom — Adoption of 

ton tfl loir— Adoption by person uho bad a Raturot 
son fitiny at Me time and vat a tntrrbtr of a o*nt 
arliet to suit Sudrat and tiietnhert of 
tie £amma ea te In tins case in which the parties 
were Sudias of the Kaznma caste and governed 
by the law of the hlitakshara except where that 
law bad been altered by custom a custom waa 
alleged by which an adoption made by a member 
of the caste of an ilfatotn son m law waa vabd 
thoogh the adoptive father had a natural aon 
living at the time and was a member of a joint 
family with his brothers The appellant con 
tendra that no such cu tom had ^en proved 
and that such a custom even if proved would 
be mvabd Tho Courts below found that the 
custom had been judicially recognized by the High 
Court m an unxeported case Ilammayya v Ttlla 
manda S A ^o 45 oj ISOS in which many m 
stances of tllalom adoption by persons who had 
sons Lvuig were proved and upheld it on that 
ground te^ether with the evidence in tho case 
Held that having regard to the decision In Uym 
mayyo v Yellamnnda S A Ao 45 of ISOS and 
to the (act that the Courts below agre^ that 
the adoption was vahd m law and had been ao 
treated by the family (or many years their deci 


HINDU LAW-ADOPTION-con/rf 

Bions ehouM be afilrmed and (he appeal dismissed 
KRISTVAMMA t \ EVKATASUDBAYYA (1010) 

T L R 42 Had. 805 

41 - ■■ By two widows — i?peciaf auMo 

ri/y— n idoir tnamed first has a prtferential right 
to adopl~Cotnpeleney of minor to adopt— Age of 
ducrrtion According to the recognised law in 
the Bombay Presidency the senior widow that la 
the widow married first has » preferential right 
(o adopt She does not require any special autbo 
niy ficm her husband or from her husband a 
Sapindaa hut the junior widow unless the adop 
tion by her is consented to by the elder widow 
does require a tpmal authority from her husband 
A liindu girl of fifteen years of age who haa been 
married for two years or more bring with her 
husband would be regarded as having attained the 
ageofdi cretion and competent to adopts son 
DiSAr?A t SiDBAMArrA (191B) 

1 L R 43 Bom 481 

42 Adopted ion treated as having 

been from his birth in adoptive father s family 
— Adopted son eannot aeqvire a tested iii(cre#( 
•A lit property of hs tiafural father Under 
Hindu law an adopted son is treated as having 
been from his birth in the family of bis adoptive 
father and therefore be cannot for any purpose 
be regarded aa having existed to as to acquire 
a ve ted interest m the property of bis satoral 
father The appLcant having appbed after the 
date of his adoption to execute a decree which 
waa obtained by his natural father when the 
applicant waa a member of the natural family 
Held that be could not execute the decree as 
by reason of Ins adoption he must be treated as 
non existent for the purpose of the execution of 
the decree RAuciiAnDBA t AIabusai (1010) 

1 L B 43 Bom 774 

43 Of father’s first consul — The 

adoption of father s first cousin is not invalid 
under Hindu law Hallaita FAnAvrA t Gakoava 
(1918) I L R 43 Bom 209 

44 Successive adoptions by widow 

ondec authonty — Steond adoption on Me death 
of iht first adopted son after attaining full legal 
eojMicity ond (eoviny a widoir %f valid— Poicer 
conferred by authonty not txereueable (y law Mov^A 
no TOcafion of ditesling arose The Illsdu law no 
doubt recognises tho validity of an authority given 
to a Hindu widow by her deceased husband to 
make a second or even a third or fourth adoption 
nn failure of the previous adoption to attain the 
object for which the power is given nr the per 
petoation of the deceased a line to discharge the 
obligations that rest on a pious Hindu But there 
u » limit imposed by law to the penod within 
which a widow can exercise a power of adoption 
conferred on her and when that limi t ig reached 
the power is at an end Where the eon first adop 
ted under a written authority left to a Hindu 
widow by her deceased husband died after attaining 
fun legal capacity to contmue the line either by 
the birth of a natural bom eon or by the adoption 
to him of a eon by his own widow Hell that apart 
from the question whelbei on a construction of the 
authonty the widow had power to make a second 
adoption or not la the circumstances of the case. 
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the power if any, had come to an end, fipecjfllly 
when It was not estabh hed la the presence of 
the widow of the first adopted son that she had no 
power to male a valid adoption to him M4.Da^A 
Mdha’ja Akavqa BaEEKi Deo t PtmiT?noTaA«a 
A^a^c!A Bheema Deo <1918) 23 C W N 177 

45 Tjuje within which widow 

may adopt — Custom exchdinj widou, from «« 
fiwihnj ) — idopted son Sets all the «ffW> a nalu/al 
iorn ton — R(tro3]^wt of adoption — Grant o{ 

part of estate {or pvai or inn»»/««r«tfe of lUHior 
member of family reverttisy to grantor an faiiure of 
grantees maU hetrs — Horde »» deed eontgying an 
ah'ofjite estate Unless there is a time liutit im 
posed la the authority which empowers a Hindu 
widow to adopt or she is ilirected to adopt 
protaplly she may make the adoption so long as 
the power la not cxtingmahed or exbausleih Her 
right to make an adoption is not dependent on her 
inheriting as a Hindu female owner her husband a 
estate ^e can enercisa the power even though 
the property is not Tested on her Sn I tmSa 
Pratapa Pagkunada Deo t Sn £rozo Rukoro 
Patta Deo,l L R 1 Itjad 69 L R SI A J54 
and ReoAoo v ilanlorebai 1 L R S2 Bom 37S 
referred to The rights of an adopted son, uolcaa 
cnrtaifed by express texts are. in every respect 
the same as those of a natora) bom eoa ana an 
adoption, so far as the continuity of the line of 
nhentance is concerned has a retrospective effect 
The pe»pondent the Thakor of Gaowh, brooght 
tne present amt for possession of a TiUagf which, 
is accordance with a family custom (the parties 
were Ghudseama Oirasias a casta of Hindu Ba;pots) 
had been granted for ;ivoi or mamteaance by 
one of hia sAcea ora to a jnmor member of the 
family Co tie held and enjoyed so tong as the 
grantees mate Ime lasted, and then revertod to 
the Thakor The last owner died wsthont maie 
issue in 1D93 , bat he left « widow who though 
by coatom not persutted to inherit her busbaods 
estate coatlaoeo us possession of it, and on 12th 
March 19tH adopted the hrst appellant as a son 
to her hu^aad HeM (reversing the decMiou of the 
High Court) that the jiRti grant did not revert 
to the Thakor bnt was mfieritod by the adopted 
son iVords to » deed executed in 1971 by tbe 
rcigning Thakor in favour of a lelstivo that yon 
and your vausa varas are maltks, uukhtiyars 
dhnnis of a certain Tillage coeder an absolute 
e«lata on the donee Per cunam It ta an explicit 
nn iple of the Hindu Low that an adopted son 
comes for all purposes the sin of his father 
and that his nghts aolcss curUiIod by express 
texts aro in every respect the tame as those of » 
natural bora son and a learned authunty on Hindu 
law has explained that the only express text by 
whiih tho hentabla nght of an adopted son are 
‘‘contracted" refers to the case of bis shanng the 
beniage with an after born natural (aurau) eon 
In every other instance the adopted son sod the 
ton of the body stand exaetty in same position 
Again ik is to be remembered that the adopted 
son IS the costjouator of bis adoptive father a 
1 nf exactly as an aurasa son and that an 
adoption so fat as the conbauity of the hno sa 
eonc'rnfd, has a rrtrojportivo effect la fact 
*5 >Ic«sr«. VTest and Buhler point oot >n tbeir 
Jearnrd treatise on flmdu law the Hindu lawyer* 
do not re«td the ma'e Jiae to bo extinct or a Hmds 
to have died without a uato tasoo natil the death 
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of the widow renders the coiitmuation of the Ine 
adoption impo sible Pkatavsitoh Sinvi 
s son p Aoabsi''oji Fajasa ou (ISIS) 

I L B 43 Bom 778 

Conditjoaal sdoplion— ^«foy 

five fafher dtreeling payjrent of on annua' sum in 
charity out of hts prop rty at the time of tnaitng 
tie adoptiorii^-Cont itt of f%e natural (rtker of the 
ado^iA boy — Grant of annuiiv not tahd A Hindu 
who Wes la po ses&ion of ancestral property 
«erated when fie took the defendant in adoption 
a rpaeastiapatra with the consent of the natural 
fat&r of th" defendant, wherebr he directed pay 
ment of an annual sum for the paxpo^e of fighting 
fsoi^ m a specified temple A dispute haviog 
arisen as la the validity of the grant Held that 
the grant la {x\oat of the temple was inral/d as 
not having been recognized by custom to be aupro 
pnate at the tuna of adoption or binding upon 
the adopted son la modiScation of the strict rules 
ol Hindu law BAi;siti9HTA JloTiaAa v Saat 
UriAR VarataV Dev (1016) 

J L H. 43 Bon, Sii 

47 Madras school— -Idopfwa iy 

wdou>~'4firl i>t tohal soptnJas neees‘ary teiin 
huAand of u tdoip iad separafed'^Aioption tctlAovf 
reference to nearest eopinrfo teith assent if retnoler 
saptitdas tf valid Aa adoption la more a tempoeal 
than a spuitaal institution end thongh there are 
exprysstoas m the judgment of the Judicial Com 
oaittea m the Pamnai Case 22 S£ao / A 337 
which au^ht imply that the naestioa of wver 
eionary interest forms only a aecondarr coasidera 
(loo IQ deter’'iaiag what fapindae assent is pn 
inarily reoaisdo for the Telidity of an adoptioa 
by the snaow of a Eindn governed by the Drava 
dian branch ol the Mitakshara few there are 
other passages m that and the subsei^ueat ]udg 
meat la Raja Pa’lanki v tmkatarama h R 
4 I A I li » t I L R i Mai 174 which 
clearly show that rights to property caimot ha 
left out of consideration la the tietennination of 
the qu'’ tion The fa>.r that a Hindu had separa^ 
ted from the joint family does not affect the 
personal dependence of Jus widow of give her 
an independent status to alter by her own autho 
nty the succeseion to the estate which she takes 
as the widow of her husbaad She is still depen 
dent for counsel and protection upon the nearest 
sapiaias ol her husband who are the most cJoselj 
united to him by ties of blood The autbmas 
tion of the father of the deceased (who if atili 
alive ciatinues to be Her natutal guardian and 
protector and who bae further a direct interest 
in the protection of the estate) is therefore essen 
tiaJly requisite to the ralulity of an adoption by 
bee to fi r husband In the absence of (he 
lather the assent of the divided brother* i* equally 
rcijuiAite for the validity of the widow t adoption 
Jl a laajontv assent and one refuse*, hi* objccUcn 
may be diwouQtcd But the stsence of their 
coRScot or w caiw there is only one of fila content 
cannot be made good by the authontatioa of 
distant rela'ivee remotely connected whose interest 
fo (he weil being of the wWow or the apirltuat 
wHfare of the deceased, or In the protection ol 
tberautc 2* of mioBte character and whose aasent 
k more bkely W be tadoreced by Improper motives 
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The RUotM vhich m&Ve the assent of divided 
hrothere a requisite condition apply tnuMu mtU 
nnjii to the case of the nearest fopinJas other than 
brothers, and when there is onlj one each sapinda 
to that of saeh a one IVhere the assent of tho 
nearest aoptiufo was not ohtained ffeM that the 
adoption with the assent of same remoter aopiRd-M 
was invalid and the knowledge that the nearest 
'Opindj if applied to would have refused kis 
as-ent was no rca on for not applying lor it 
KasnrxcEi Veera r KAvncKrw BiniscvTa 
PauAiia Pio laxTCXU |lD18) 23 0 W N 251 
47(a) - Power of adoption contingent 

oa testatornot having Issue — Pre»«mp<i<in — Hindu 
Vidov $VTTcnd r by o/ wAole uta' tf ta be made 
in any /om— ^dmiseion for a (onsideralton in 
/arour ef rerers oner lAat ste bad fio rtybt */ aur 
rend-Tfd Where a Hindu hy his ^Ylll gave his 
widows power to adopt if no male or female 
child wa4 bom to him and a posthumous female 
child was bom after his death H Id That an 
adoption made after the death of the child was 
invalid as not b ing authorised by the Will Belt 
on a trn* eonstmction of the Will that the estate 
was given to the testator < widows succe sively 
for hie and after the death of the mwvvot to tho 
daughter eo that the daughter became entitled 
at hirth to a reversionary estate under a 
100 of the Indian Saceeuion Act On the death 
ID 1B72 of one of two Uitaksbara brothers leaving a 
widow the tumving brother applied for a certi 
fieate to ceUeot debts due to his estate and was 
opposed by his sndow who alleged partition The 
Judge found that the brothers were joint and 
granted the certificate The widow mstrad of 
contesting the question of title m a civil suit 
throogh her brother and attorney accepted tho 
decision and executed an agreement on I7th May 
1874 stipulating in consideration of certain property 
being allotted to her for maintenance during her 
life not further to contest the matter and there 
upon the brother took possession of the estate and 
thewidciwdurmga period of thirty years there 
after went on receiving the stipulated maiDten 
ance Held that the agreement having been 
accepted and acted upon for this length of timo 
was not open to attack on the allegation that it 
had been execated by the widow s attorney in 
consideration of a bnbe paid to him That though 
there was no formal surrender by the otdow of 
her estate, and the document as drawn up on its 
footmg was expressed as an admission that the 
right did not exist in sub tance there was a com 
plete self eSacement by the sndow sshich precluded 
her from asserting any further claim to the estate. 
It IS settled by long practice and confirmed by a 
senes of decisions that a Ilmdu widow can leno 
unce the estate m favour of the nearest reversioner 
and by a voluntary act efface herself from the 
auccession as effectively as li she had then died. 
This volnntaiy self edacement is sometimes re 
ferred to as a aurrender sometimes as a rehoquish 
ment or abandonment of her rights and it may 
be effected bv any process having that effect 
provided that there is a bond fide and total renuneia 
tion of the widow s right to hold the property 
McaasoiAr Bhaoway Koer v DnAirrxnDSABi 
Fkasiud Sivoh 24 C W K 274 

48, Construction of wiH — Poet 

UoiiofW%dow Hiider Bombay School of Ihndtt Lawae 
to adoption — irufoica poieer to adopt— Will naming 
boy on badlerms vith widow According to the 
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Bombay School of Hindu Law the duty of a Hindu 
widow to obey her husband s command compels 
her to act npon any mandatory direction that he 
may give by will as to the way in which her power of 
adoption should be exercised The will of a 5Iah 
ratta Brahmin governed by the Bombay School 
of Hindu Law directed that my wife should as far 
as possible adopt Shankar the econd son of my 
elder brother If he (the boy) cannot be obtained 
any other boy should be adopted with the advice 
of the trustees The will provided that the eon 
adopted should keep the widow treat her with 
afleebon and give her maintenance Shankar and 
the family of which he was a member were oa bad 
terms with the widow who adopted with the advice 
of the trustees a son of her sister At the time of 
that adoption Shankar could have been obtained 
for adoption Held that the tetras of the will left 
no discretion to the widow but imposed upon her a 
mandate which she was bound to obey and that 
the adoption she made was invalid Sitabai t 
Bamj An-na Patii. (19.0) I L R 47 Calc 1012 

49 Brother s danghter’s son — 

odopfion of whether talid— Custom-South Banara 
—Aehatnyas — Custom whether established Adop 
tion of a brother » daughter » son w allowed by 
custom which has been proved to exist among a 
community of Rajputs of the Ssbatriya caste 
settled in South Kanara Seobatsa Sivoa v 
Kaxasa Sivoa (1920) I L R 43 Mad 867 

50 B? widow daring life time 

of a 80S adopted hr her hoshand — Under Hindu 
law a widow cannot adopt to her husband when 
them IS in existence a son adopted by her husband 
Her right to adopt remains suspended ao long as 
the adoption made by her husband js not set 
aside unvjjisaoVDi Aoao-m. tf Bastr Baia 
Bokare (1919) I L R. 44 Bom 627 

81 By vfidow of twelve years of 

a^e — Jdophon mtalid — Ay of discretion A 
Hindu widow of twelve years of age, who has not 
reached puberty cannot make a valid adoption 
McRanrrA t KaLawa (1919) 

1 L R 44 Bom 327 

52 By widow alter husband 

dying m union with co parceners — Widow euc 
(vdtng as heir to her unmarried son after parti 
tion — Power of the toidoio to adopt— iahdttj of 
odopfuni One B died in uiuou usjtb. Eus bcothers 
leaving a minor eon il Thereafter there was a 
paitiliou betweeu Jf and fus uncles 21 died 
unmarried leaving his mother S as his heir Sub 
sequvntly A adopted the plambff who sued to re- 
cover possession of ATa share in the hands of the 
latter a uncles, the defendants The defendants 
contended that the adoption of the plaintiff was 
invsLd because B died in union and thereafter his 
widow could not adopt without the consent of bis 
CO parceners and that her right to adopt came to 
an end at the separation and could not be revived 
Held that the adoption of the plaintiff was vaLd 
as the widow s power to adopt remamed suspended 
even after separation and could be exerci ed os 
there were no longer any co-parceners whose 
consent was necessary Mallaefa r Hashafta 
( 1919) L L. R- 44 Bom. 297 

85 By,^dow of a co psrccne* 

alter death of nrvwwiw^parcesec — A^senee 
of coiurnf— -liUoriljIA ^oip to olopt One 
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P ovriaQg a ^ttov tslalr iJied learmg wdo^i 
S and his brother s son M S and 21 joiatfy mort 
gaged a part of the jnfli estate 21 died in 1882 
leaving two widows and m 1834 fi adopted plain 
ti8 8 father The plainliS hating §aed tft rrfeem 
the mortgage made by S and 21 Held the 
plaintzS could not succeed as his father was not 
validly adopted by S who ns the widow of a decea 
eed CO parcener of a joint Hindu famify could 
cot m tlse absence of any specific authority make 
an adoption subsequent to the death m a ro 
parcener who eunived her husband ahhougfa the 
propert\ was impartible Tejeakt t Sarct 
CHAKD CkKAOA'ZBHAI (1919)] 

I L H 44 Bam 488 

gj By widoi^— authonty of to 

adopi — Adoption tailed in sv&rtion ajler Uie 
lapit of many ytare — fy««ii»iphon oa to uufou a 
outfiority The question being •wbclher B had beta 
vabdly adopted as the son of B by A a widow 
after his death it was found that for a large number 
of rears 23 had as & matter of fact been treated 
and had behaved himself «a the adapt^ eon of 
S and that the adoption had been recognized by 
persons who would have been lateiested in denying 
H On the other hand os the adoption must 
have takes place at eome date between the yeara 
182S and 184? there was no direct evidence as to 
the circiusstasces under which it took place or as 
to the authonty of the widow to adopt held 
that xn the above cucunstanccs it might be pre 
emcied that the widow was properly authorued to 
adopt PasM Dm i SsASiBno- hfite 

j I L R 42 AU 882 

55 — — — By mdow oE last male bolder 

^■^AdopUd ton if hat Uilt--Cv3tom alleged of exelu 
Sion 0/ odejiltd son— Dnns of proof — Peurr o/ 
WKfotti to ad^f if subject to any timelmit ltd tm 
foaed by the avlhority (o odoff — Power «/ deptndenl 
on widoto avcceediny a-i heirest — Diusimy &j estate 
fesoUiny from Qdopiion~J}tghla of ithenee before 
adoption-^Jivai grunt on cctincCion of 

male lint When a hereditaiy grant w made 
bv a Hindu subject to the limitation that it shall 
enure eo long as the grantee# male ime last# the 
existence of (he hne must be determined by the 
rules end provision# of the Hindu law unless there 
be any custom varying those rules When a 
custom IS aUe^d confining the line to the natural 
bom issue alone it must be proved afSnnativcly 
and conclusivelv and cot derived from imphca 
tions Held ^ithaat deciding whether such a 
custom €\cn if prosed to exist in certain I<>ciihtie3 
would be recogiii ed m the British Indian Courts 
that the rUintifl bad failed to establish the custom 
aHeged Irv him 1 yljiMoi v JJai 21 rabo t, 

R I A 2Si s c / £ P 5 Botn 4?2 7 C 

If* A "IG {1003) referred to It fs an rxidicit 
priuclpls of the lliadu law that an adimted 
eon become* for aU purpoees the eon of Ins 
father and tl fit his nghf# unless ciirtatled 
1 v express tests are In everv re*pcct Ibe 
tame bs tbo e of a natnral bom eoa An 
»do\tcd atm Is tbft cw.t.siu».tor ot bVa »dt*p 
tive father# line exactly oa an Buraaa oon 
anl an adoption to far as the continuity of Iba 
Ime is concerned, lias a mfoapcctlvc cffpct Tho 
n„l 1 of tie widow (o make an adoption Is cot 
»• jendeot on ter loheriimg as a limdn female 
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owner her husband s estate and the rule applies 
to the case of a jitat (maninfenance) grant as to 
any other Lmd of property Bamuiufoss Mooltrita 
T Aliuavnal TarxU 7 21 I A 169 {IS58) Bwe 
V Bhodbvn Moyee 20 21 1 A 165 {186S) hiaiana 
Mobatia Deo v Purutholhama Deo L It 46 2 A 
154 s a 24G U A 27? {1914) BajjAttnadHa v 
Erojo Ktskor L R 3 I A m s c 1 L tt 1 
21ad 69 IIS76) and Baehoo Barkiaondas v Alan 
Ifvehoi li R 31 J A 107 s c J X Jff 5J Bom 
373 21 C H B 769 {2907) referred to Psatap 
5r«c SntvsiNo t 9 ^akob Shki aqabsoiohji 
RAtstNOBJt 24 C W N 57 


gg By widow who has no 

authority from her husband — AUtaUftara foic ns 
adminuitrtd f^# Bruiada dutnel of the Aladrna 
pTerideney — Consent of aapindas Under the 
law of adoption as administered tn the Dravada 
district a IDnda widow la the absence of anj- 
authontv from her husband to adopt a son to 
IticD may make such an adoption with the consent 
of his aapindas The Collector of 2Iadura v Alooloo 
Jfamolinga Solhitpaihy {fS6S> 12 M I A SOT 
There ahould be such proof of assent on tho part 
of the sapmdaa as should be sufficient to support 
fhe inferesce that the adoption was made by the 
widow not from capricious or corrupt motives in 
order to defeat the mterest of this or that aapioda 
but on a fair considerotion by what mar be called a 
Camtiy council of the expediency of eubstituting an 
heir by' adoption to the deceased husband f <1/ 
onli Fentato Knthna Baa v Ttnlata Bama 
loUJmi Itsve) I L e I Mai lU Z, It 4 1 J 

/ The absence of consent on the part of the 
nearest aapindas cannot be mode good by the 
authonzation of distent relations whose assent 
IS UeSy to be infisenced by improper motives 
Ircro Basaiaratv v Batasurya l^asada Bao 
{J919) J X, B ilhlad 99S{P C) L B i$ t A 
$66 The consent required u that of a subsUntial 
majontv of those agnates nearest in relationship 
wbo are capable of forming an intelligent and 
honest judgment on tbe matter But save m 
wbal ore obviously exceptional cases the nearest 
saptodos must bo asked, and if not asked it is no- 
excuse to say they would certainly have refo'cd 
T’enlamma t ^tiJroliaiwaayawi {1907) I X B 
30 2Iad 60 S3 X R 31 1 A 22 26 It Is tho 
duty of tbe Court to keep tho power etnctly within 
(ho limits which the law has assigned to it Sr* 
Fireufa Pratapa Raghv-natha Deo v Srt Bra o 
h:i»fto«o petto Dm (fi'4) I L R 1 Mad C9{P C\ 
In tins case on a considerotion of tho evidence 
the widow was proved to hare applied for tho 
con ent of the third plaintiff but not of the other 
four plawififfs and that none of Iheso five nearest 
MpiadAS M proved to have withheld hi? consent 
for any niahcious or corrupt reason. The necessary 
cooseat of oapuidos was not obtained and tho 
adoption was invalid Kbistvatya t Laksu 
xtiTATni <1020) I Ifc R '*3 Mad 650 

j- Of dausbJer’i son or sister » 

sea — XaUddf o/— Custom among Brahmans of 
Attdlra or jefujji jorhon of Iladras I restdencu — 
Adoption by ondote—Caneent of sapiedas — Cnatii — 
nfiinnOTotra sapvada* — Consent of daughter# sow. 
tebether necessary — /niofiJ adoptton~-Vp(ma/a 
mm »n adopted fomd/ after an tawM 

adopt on suhseguent adoption barred 

Anbsrgvevt upanejonom, teheth rfoeipef<n< Adop 
thnuof o djoghtee « son I valid by eustoja ntnaas 
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ibe BraUmAns o( the Amlhra or Telu^a |>orli«)a 
-ol the Madras PrcMdency as it is in the soathera 
distn ts. Coascnt of the s^ptadors to an adoption 
by the vidoir u materul as guaranteeing the 
propriety of the widow s action in making the adop 
tion. W here such consent has not been shorm to 
have been obtained by fraud coercion or corrup 
tion It is sufficient Butboritv for the adoption and 
the Court! ri^ht to scrutinize the iipindaa 
reasons extends only to ci es m which consent 
IS refused and not to cases where it is 
^granted. V daughters son is not entitled to be 
consulted regarding an adaption by a widow who 
has obtained the consent of the nearest eapinda. 
as he IS not a ^nnfi and Bhinnagoti'n sapmdas 
■are not included under the term eapindas in 
<he texts which rc<imrc their consent to an 
Adoption An upanaranara is not valid unless 
■performed by the father or m his absence by 
another kinsman in the family to which the 
boy concerned actually belongs The perform 
ance of the upana^ anani in a family into which 
the boy is wronglv believed to have entered 
by an inraLd adoption is nullity and is no bar 
tto lus sub equent adoption A rawAStrcDittA 
Pso e Soaisn>oaiu Pto (1020) 

I L R 43 Mad 876 
53 — — -I By jtiniot daughter n law o* 

a loa with the consent of her ^tber in law— > 
3 at d fy o/ tkt oiloplion P ff Hm<lii hail a 
eon living m union with him The son died during 
Pe lifetime leaving him surviving two widows 
Of the two widow the junior had aeon w no also 
died & minor withont attaining ceremonial com 
retence P adopted the plsintiS as ins son 
Later the jniuor widow adopted defendant No II 
with the con-ent of P The plamtiS sued conlen 
dmg that the adoption of defendant No 11 was 
invalid lUUI that the adoption of defendant 
No 11 was valid under Hindu law The 
preferential right of the senior widow to make an 
adoption exists when the widows inherit the 
property of their husband that i when the 
husband is a separated member of the family 
Even then it is subject to anv authority given 
by the husband to tlio junior widow to ^opt 
or any express or implied prohibition by the 
husband against the senior widow The doctrine 
of the preferential right of the senior widow to 
adopt IS not extended to a case where the husband 
dies in union with bis father and wh re the 
•widow can adopt if at all with the consent of 
her father m law > lihoha v Bapit (JSIW) 25 
Bom llO referred to Dva’so t Ta'su (1919) 

I L R 44 Bom 508 

59 ^Putrishta Jag — ]i htthtr esstnlial 

among l^ice born eastu—^uit for drcliralton of 
fad of (idopiton tchethir praytr for eonsegatntiitl 
•relief ta necessary The performance of the putruhla 
jag ceremony is not essential in an adoption among 
the twice born castes where the adopter and the 
adoptee belong to the same golra A suit an 
adopted son against his axloptive father and tha 
latter s natural sons for a declaration of the fact of 
plamtiS's adoption is not maintainable under a 
4’’ of tho Specifiio Relief Act in the absence of a 
prajer for recovery of joint possession or for 
contirmation of possession jointly with the defen 
dants The plamtiS cannot however be compell 
•ed to a k for partition ‘Skeolotax Rat p 
iBmuuT Pat 2 Pat L J 4U 
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50 kshatnyas— brother’s son— 

Adoption of — Doctrine of pollution \c\dhrr appUca 
hit to wtoption among liiice horn castes There 
IS no prohibition among Kaholriyoa against the 
Adaption of a brother s child before tlic clevc ith 
day after birth by reason of the doctrine of poUu 
tion or before the twenty fir t day by reason of the 
impurity of the body of tho child Where rebgious 
Titea are not a necessary requisite as for instance 
where a Hindu of one of the twice born castes 
adopts a boy of the same golra as himself the 
omission of such rites cannot affect the validity of 
tho adoption and therefore tho fact of pollution 
which only affects the degree of merit attached to 
tho religious rights is sko immaterial to the 
validity of the adoption •’beewaty Lskshmisialj 
j£UAMt'Sl BaHURIA t LCIT PRATAr SD.on 

3 Fat L J 499 

61 customs— Proo/o/ 

sjitrciiti — adoption — Bsisi Chowrasi gaddidars oriyin 
of and tiihenlence among — mnrrtage lodAiit gotra 
appt cahilit j of riilt~plainl antndment of of uAut 
s/i/< not p nn isihh — Res judicata — Gale of Ciitl 
Procedure { 4<t \ of I90S) i II Explanation 4 — 
Limtation {4ct J\ of 190$) AHicUa US and HI— 
In dealing with tho custom of an entire community 
It IS of more importance to have regard to the 
history of the nnin body then to tho history 
of le a important branches The Bam Chouraai 
Oaididara are a recogru ed community Pro* 
bably the community was non Hindu in origin but 
the members have all now accepted Hinduism 
to such a degree as to raise a presumption that tho 
whole community bis assimilated the law of 
adoption shaiideo Nipain Dpo y Kusu t 
KVJtGi 5 Pat L 7 161 

$l(at — — — - By widow— and r aulAorify 
i» IVm—Domhri j q hoot— 2 erms wktth r mandatory 
or gut widow a diteretion By his Will a Hindu 
governed by tlio Bombay S hool directed that 

if 1 did not adopt a aon d inng my hfo timo my 
wife should as far as possible adopt the second 
son of ray elder brother T If tho boy cannot 
bo obtained anv othor boy ahould be adopted 
etc //eW— That this means that unless there 
were conditions outside the Will preventing the 
possibility of tho adoption tho widow when he 
does aiopt IS to exercise her power in favour 

SrrABAio BiPU Avsa Paui. (P C) 

25 C W H 87 

€2 Amongst Sitambatl sect ot 

J^US — Stlambnri a el-~ idoplion — -Ipp/ication of 
Hindu Law — fiiiiy ami tnling only neeewary— 
JA person adopted may be of age and married— 
Placing of son o» lap not neces an The Jams 
arc of Hindu origin thev are Hindu dissenters 
and although generally adhering to the ordinary 
Hindu Law that is the law of the three anpenor 
castes thcyrecogni c no divine authority in tho 
keJaa and do not pract sc tho sbrndAs or ceremony 
for the dead But though tho due perfornunre 
of tho sAradAs or religious ceremony for the dead 
IS at the ba e of tho religious theory of adoption 
the Jt-ins have so generally adopteil the Hindu 
law that the Hindu rules of adoption arc Applied 
to them in the eb ence of somo contrary usage 
It was common ground in this ca e that m the 
hitombari sect ol^Jaini to wfueb tho parties 
beicnged the onlyijfcyiv^ony necessary to the 
raliiitv of an adopjjC giving and taking 



ms I 


DIGEST or OASTS 


( lOJd ) 


niNDtl LAW-AUEMATI0V-~<-0ilJ 

Oq App«&l to tKo Iliqh Court l>\ tho tlefcaiiaat 
Hell that it one or otlirr ol iKe plaint»-ffj were 
entitled to luccmt the kuit ahould not be diimts»ed 
fimplf bccAius the first of the pUtfttifts ftlona 
hstl fatted to make oat a titb parttcalftrlj vbea 
b) sodUmissing the suit, the ri^ht of the eo {data 
tiilsfwho ifthe first plaiatlf! wcronotjoint with 
the Ust m&fo holder noold on failure of the fint 
nlamtilTa ease be rntUIcd) would be thereby 
barred and that in such a case the Appellate 
Court could eiemsB the rower prorided for in the 
Code of Ciril IVominre O \LI r 33 WrW 
also that Ujxe of tone did not affect the ituesfion of 
onus of proof re„afdio 5 legal neceasity except in 
to far as it might Rice me to a preasaption of 
acriuirecence or tare the alienee from aduerso in 
fen ice aridng from the scanty ptoof which might 
be offered Hell further that m order to jostify 
legal iieeesBity it must be shown that the expenses 
coaid not have been met from the income of the 
projwrtj m the «ido« s bands end that thej were 
reasonable Htll lastly that pasment of full 
value for the propertr did not of itscll jusut\ a 
sale )y a Hindu uuiow In the ahtence of legal 
neee s tj RiviMisi<aii Irasio •‘rvou e 
Ou>Mnj Pbssad biNun (1011) 

Z I. R 38 Calc 721 

4 TVUhoat the cod 

leal ol It e©*parceaer-~A«;(»l *rc<«dy— Ai^Jk* 

of su&iefuea/fy born tojxirtener (a tinpir^a Me 
fntn«<ieii<m \Shete an abe&stion ol ancestral 
property tt tnrahd as haring been made 
without legal neccMtiy by one member of the eo 
parcenary without the consent of the rest it is 
open to co<parcenrrs to object to such alienation 
ootwithstandiflg that they were born sahsci^uenllv 
therito Asfi sAnaler t Naienh t I 

SJ All £07 jwlfwd la tAuifia lal r KaU^ 

1 L r S3 ill ‘‘S3 distHi>niish<at IctaiU Ivtu 
t lUuc (1911) I L R 33 All 654 

5 — Trasteea of temple — power «/ 

io griHl ptrmnntnt lt<u« af (nut property The 
pranl of a perrosnent lease o temple jiropcrta ly 
the trustee is /<r fta fiKie la etreu of Iho po«crt 
of such trustee Special circumstances of necessity 
may jusllis such alienation Uatoniare Shtlni 
source i><A«t s Mo Kayrannlh AeinrfO IS iloo 
/ \ m 0 full«ac«l \nfiirjw.WAafi t (roun/t 

/yc*- le I L. I J VoJ 33/ ref rml to There 
is no di tinction in this Tcepert between a relipous 
institnti n like a lonpie and a charilable fonntla 
tion The powrra of the trustee of a temple are 
aualokuus to those of the manaser of an Inf ant heir 
//aav i\o 1 / rr A<tr« (ote irterml to in Aaaioir 
/Xioiv<i NaM / jy V / jraacAeikfcr S«* L I 4 
/ 1 d ref rtpij U The reqnimnenlt <>l titily 

worship, if luiffm suilatfe for iho earning out 
of s« h woT»hti», an I of perfurmanra of intieala 
are among the j urjH ws for whi h tbs trustoru of a 
(emtio may alietiste the to tnte in the atsence 
of other reasonalle means of proriding for such 
needs, fn the rase of such abrnstlons, th» aternco 
will l>e |r ircieih if after proper enijuinrs h* is 
Mtisited < f (lie rsi <eneo of such sieeruUt ^acc 
MCTIl 1 >E\SIIKSM( XCT I svpalusavxsxim c 
lataMsm t uettuh (1910) 

Z L. It S4 Mad 535 

8 Widow — f *?■*»}» twod# to 

t'tnxntt at Ui »>eeu 1^1 ol (imsaser 1) A>r se 

»«f» V Ulere it ajpeaml that Hi* 
n sr of tniiBureall irei>eTtie« from a Ilia la 


HINDU LAW-ALIENAXlOS-^odd 


widow ^li J not cnuttiro from tlio creditors mentioned 
tn the sale deed as thoso who wero to bo paid o3 
oat ol the eaaeldentlaa money as to the 
aeeeasitiM of the traasnelloa bat siUsfiod himself 
w»lhanen<i»iry merely from tho widow herself and 
it was found (hat tW stalcmeat regarding the 
payment to (he alleged erwlitors waa false t ifelJ 
that tH» purchaser had not mads the necessary 
ea<)utciea as laid doim in //anooman /Vrskaf r 
Vswrff r-iboMa J/unro; Aoenircref C Moo I d 
SOS and the sale could not be supported davTiASI 
r Bthtmoiu brih (lOll) 15 C W N ~9S 

7 Suit iy Blleaee of a co pat 

ceaer in family propefty-~/'»««e wAro t^e stare 

ss OKerfjiMrf In Hindu Law the alienee of the 
interest o! a eo MKcner U entitled to eaforce 
hts claim against the share to wh«<.b the vendor was 
mtitlrd fa at the time of the alienation The 
morfgagre of a Hindu father is therefore entitled 
to proe^ against the share of A eon subsequently 
boro ia fami() prowrty morfga"v<l bv the father 
/‘<ia>7a>0>n> T ArwAneyyfin I L S' It V<ut 40S 
dissent^ from iy^oijon } ir tmeyvo v 
layaO^n Pim/yo J L } 5 l/nf CSC followed 

Jlanlt Aawvon SoAu a Jfvlir PfftatK Muter 
I L P lOlnlt €’e followetb C»r\Kti ITtxxt c 
Kauxrrno Ciirrrs (1011) Z R 55 STsd 47 

8 AUcaatloa by ahnaper— 

ilniM /uwify— d/iiHojer posifion p/— -Afeef of 
suhsegvenf at enl of to pircrarrs The Manager 
of a loinl Hindu !assd> Is not in the exercise 
of los power* the agrnt of the family in the strict 
tense of the term and consrquenlly no ratiSeatlan 
of hiaaet bj the other nscrobersot theco pAwecury 
IS possible Tlio assent of tho other members of 
the family lo an alienation bs the manager fs only 
eviienro ol justiOable famiW neceasitv W’here 
therefore H is found that there ww no sueh ncccs 
sits eueb ass nt Is no evidence for that purpose 
A*, however the projwrly vesta in the uniirifeJ 
famiU the manager with the auint of tho other 
merabers ma^ give a good title to «n ah nco even 
though the alienation ii not forany faiady necessite 
Such suuent is not that of a principal to tho acta 
of aa agent but supplies tho iranb of eepicityon 
the put of the ms'ia^er to alitnalo family pro* 
mrtv An alienation bv a manager without 
Justifiable ceceaaitv Is soil as regMsls (he shares 
of the other inemUrs of tho fanidv and where 
•uch neceMity exists it i« vativ) In lu enlirvtv An 
•swot )y alt the members at tha time of aliens 
tionscijhout taking part in It snllpaastheproperty 
An as ent I v same onli though evidence of neces- 
aity will not in the tare of imaitifo evidenre of the 
Improprieis of such alienation sutliee tn {vus (heir 
intmsta The sub miuent assent if all (he urem 
ters will not apart feotn am question of estoppel 
vaiiiUte an alu-nxelm ly the manaeer which Is 
void in lU ineeptlcin t r want of fostitiaUe neces 
ally -taaaKsnAii thelltf t A/setyees CKetty J 
/U /* "ff 3/isJ. Sit referred to bam v AaacAi 
4a»>v9 / L, It 24 M<tJ “C * referteil ta Kay 
OAsawt Asaal r Soutstaypi >t.i Ninin Leo 
flWO) X L. R 35 ilad d— 


^ bujtoni os arricuituruu In the 

PaSiab — t»C» trol {,!«{— t,j fjHf I 

A eaif(-w\rri >»tv'“ Jttdr'h —J urdrit e>/ proof 

~.ifcSis of P op > bj i«c« ref by rteltu, ej/Aiea 
jrnaee «a-f fttr >/ vij o nnnrul pruptn In a 
• Bit Is theresprni nt, futcK-i aille an alJena 
tmn (f { art of the fstudv J roj>eriy m» le be their 
father isa favour of the •{ jwtUnt, aUe,.ia, t\il by 



DIQSjr OF CASE:} 


( 1933 ) 


BISDU LAW-AUE'JATIO'J-o^J 


the custom ot *:ri ulturists in tlis Fuaj&b I19 
Was not competent to sell ancestrsl Uni without 
nece^itr that there had been no no^-euity for the 
«iU that their fath r was a debanchee and aa 
extraragant person, and that the debts for which 
-the sale was made were incurred for immoral and 
illegal purposes, ths appclUnt did not deny the 
CQstom thouzh bo traversed all the other alie^a 
tions in the plaint, and contenlei that, the aliena 
tion having be»a male for their fatbe * antecedent 
d b 3, it was for the respondents to show that the 
d h s were canlracted for lUe^ial or immoral put 

C es Th»re were concurrent findings by the 
urts below that the respondents lather was 
recUessly oxtrara'»snt and did not know how 
to manage his aSairs properly and that certain 
epeciOo debts were 'jost debts, and others were 
■not IfeZJ (aSrming the decision of the Chief 
-Court of the Punjab] that tho custom set up not 
b mg disputed, was applicablo to the caso that the 
psym at of a just d bt by the male proprietor 
of lands to which the eustom appbed was a n cessity 
^or which he could Tabdly alienate ancestral propot 
ty and that the respondents were entitled to posses 
eion of tho property sued for on re paym at to tha 
■appellant of an h part of the purebasa money as 
bothCourtsooncurrently found to bs just debts, the 
paym nt of which was a necessity The rubos m 
J3 I DUUi ▼ Sauitjar Stnjh (IJOd) Puniab Kao 
2«a Oo that 4 just debt means a debt wbioh 
IS actually dne and is not immiral illegal or 
opposed to public poUcr and has not been con 
tra ted as an act of reckloit extrava->aa o or of 
wanton wasta, or with tho intontios of destroyinz 
the interests of the reversioners, was approved 
of by th ir Lordstuj» of the Judicial Committee, 
h-ispat, SiKOS V PiLWA'ST Stvoa (1912) 

1 L R 40 Gate 238 

• fiSotigase by widow VjI Jpatt 


HINDU LAW— ALIE'fATIOd-coi/J 
inherited the family property and they coat nded 


•of tho estate— Leyaf nceently— ProumpfiOA — 
Ji oerswn r Atienation by way of mirt^ajo by 
Hindu widow as heiress of a portion of the estate 
of her deceased husband without proof either 
of legal necessity or of reasonable enquiry and 
honest belief as to its esisCence but with the 
cousent of the next reversioner for the time bamg 
will be vahd and binding on ths actual reversioner 
<f the presumption of legal necessity or of reasonable 
ea;iuiry and honest belief raised by sash consent 
IS not rebutted by more cogent proof Ifobskuhort 
8armt Ro’j t Han Hath Sarnj R}/ I L P 10 
Calc 110’’ considered Rajraoyi v Hano 
kirnika Baihth Stnjh I L R 33 AU 1 L R 
3j1 A 1 referred to Dsst Pnosio CsowDHcrar 
« Golap Bbaqat (1913) I L R 40 Calc 721 
11 


- By father in favour of adopted 


«03 whose adoption alleged to be illegal — 

form of tutl—SuU for part t oa incase of 
ttrmj r m Hmia famlj^-lnachon ani aejate 
4Cf\ceof Jalher of jotnl family Aoirr/ar 6»ndi/»y on 
40 IS— Lim lalum—Htnority—Form of d^rce In a 
amt instituted in 1997 by membsrs of a Hindu joint 
family governed by the Mitakshara law to set aside 
their father s ahenation of ancestral prop rty 
uigsinst the assignee, the brat respondent, the 
father being made a pro formd defendant the 
appellants alleged that their father improperly 
m^e in 1893 a disposition of a gpeciGo portion of 
the property to the respondent svho had been 
adopted by the widow of on or two broth rs 
(with th consent of the oth r) from whom their 
fs h r (tho adopt d son of the oth r broth r) 


that the adoption of the first respondent was 
inraltd for various reasons and that they were 
entitled to recover the property alienated The 
defence so far as material was that the appellants 
were bound by the acquiesaenoe of their father m 
admitting tho first respondent to the family and 
that the suit was barred by limitation The 
tespondenta aUo objected to the form oC the s-nit 
which they contended should have bean for parti 
tion At the settlemsnt of issues the appellants 
pleader admitted that their father had actually 
given possession in 1893 of the property m suit 
to the first respondent to enjoy it exclusively 
previously sinoo 1337 lie was living as a joint 
member of tho family and jointly enjoying the 
profits by reason of the inaction and aojuiosccnce 
of ths appollants father in that mods of enjoy 
meat The snit was ds ided without oviden o 
on that admission, and on ths allegations in tho 
plaint and written statements and was dismissed 
and that decree was affirmed on appeal Held 
as to the form of suit that to deny any relief ex 
oept la a suit for partition would be to deny the 
right to rebef altogether since the basis of the 
claim was that ths appollants were entitled to the 
mtate as a joint and nndivided estate and desired to 
aojoy It as susb. AUo it might be that the first 
respondent was entitled to stand m the shoee of 
tho appelianti father at to the share which would 
come to the Utter on a partition and if ho eatab 
lisbed euob a position the Court would at ths 
instanos of the respondeat decree a partition 
between tho appeUants and their father dVithont 
therefore expressing any opinion at to its validity 
in law or fact tUeir Lordships thoughtjthat on 
the pleadings it was opon to the first respondent 
to sot up such a case Htli also that though a 
partition msJo by a Hindu father may uni r 
some ciroumitances bind hit minor sons [at m 
Balkn^a Dts v Ran Narain Saha I L B 3) 
Calc 7SS L R 33 I i 133 yob if on the parti 
tion a share le given to an absolute stranger (at the 
farst respondent would bo if his adoption were 
invabd) the partition may bo impooehel at a 
dispoiit on of property mode without coniideration 
unless it can be supported as a bon t file oompromies 
of a disputed claim If th rofore the adoption 
of tbe brst respondeat were wholly invalid, the 
appellants wore entitled to sue oed m tho absence 
of any other defenoo The App Hate Oourt at 
to baoitation had decided thit the suit was not 
barre-l at against the first appellant but only at 
against the rest of tho app Hants who were minors 
and had not been born at tho timo (1837) when 
lb was alleged tho adverse poit stion bi^on to run 
Held that if ttie hrst appeUant was entitled to 
rebef the other appellants would also be so entitled 
Under the circumitanccs their Lordthipi in at 
lowing the appeal, were of opinion that they coni 1 
not on the moteriaU before tnem finoHy determine 
the rights of the parties, and remanded the cas* 
for tn^ With a de Uration that it was competen* 
to tho Court in the event of ths first responien 
failing in his other dafen es to moke the whole 
or any part of the rebef grante.i to ths appellant 
conditional on their aosenting to a partition so 
far as regarded the father s interest tn the mtate 
so as to give efieot to any right to which the firs* 
respondent might bs entitled cUimin-v throu^a 
bis assignor RAUCisnoae KEOinvATa p Jarsi 
saraw KAuaicaBPAL (1913) 

I L R 43 Cale 933 


r\’ 


( 1S39 ) 


DIGEST OF CASES 


( 1040 ) 


HINDU LA W— ALIENATION- 


IS 


- By widow — Arrangemtnt toon 


^ &y the tciJow utih content of their nitrsioner*- 
AlienalionbeyoTid life of tcitfow — AcguutetTKt t» 
arrangement Vy ftrsans aftenoarda tmng toaetet 
asidt-^ljara beneficial to « ote Tl»e question 
Talidity of an i/ara for 
60 years dated 7th September 1863 which had been 
executed by a Hmdn widow a pardanafhn lady 
Bgea 42 with the consent of the then rerersicnera 
and which was part of an arrangement o! seiti« 
meat in which all the brenches of her husband s 
famjly shared In n euit brought after tho death 
of the widow by tho reversionary heira of her 
husband to set eside tlie ijara on tho gronnd that 
It was an unauthorized interference by the widow 
with the rercrsionaTv interest which she had no 
poww to make Held (afErwing the decision of 
the High Court) that under the circumstaDces the 
orrMgement was one dictated by the necessities 
of the case and the choice of the term of CO years 
was for the benefit of the estate In eccordasee 
with the practice of the Board their Lordships 
attached great weight to the sanction bj expectant 
revereionere of an alienation of property bj a Hindu 
woman aa affording evidence that the alienation 
was made onder circvimstsocca which rendered it 
lawful and valid In this case from 1862 to 1893 
W’hen the widow died the persons who now sought 
to ect the ijaro aside ecquiesced m and took the 
benefit of the errengement which it might therefore 
le infened from their conduct bad in their opmicD 
Lees made in good faith end onder such circusia 
taoecs of ncce sity as would give it vahditv accord 
log to liirdu lew and the conduct of the appel 
laota themtehes during tho o jeara affmded 
evidence on which the r* pendents weie entitled to 
Tclj Bijor GorsL blrEra^t t Gtrr>&Ra Lais 
M iKtrjt {1914) 1 L B 41 Calc 

13 ———— ——— — — — — — Evlflecce oi 

l*gal cecesaUy^/n rnongogea or snle<<fenfe 
The ctti/4 of aupporting o sale Ircm a Hindu widow 
IS on a purchaser recitals in mortgages or deeds 
cf sale with regard tf the existence of legal oeces 
eity for an alicnetion by a Hindu widow are not of 
thtzn ehes CMdcnce of such nccc ily wtthout 
substanlialion by evidence aUvnde BniJ Lat » 
I^»A Kiwwae {1014) I L R aa All 187 


14 — — — -tegaltecessltj — 

tielfare of ler luilavd'-~io xrhat ezttnl 
alunolton pitmwAh—Jlcettal tn a deed bo tUet) 
not ecnelue re ertdtnee Whric a deed bp a limited 
owner with qualified power of alieualion u» «n 
pcBchcd tl e test is whethir the 1 utpose for whiclt 
the ahtnatitn was made was proper or Icgitiinolr 
ColUctcT of J/fi»vftporc*;i V Coiofy f eneata S 
SJto I A 5"? referred to bece«iity i* only one 
of the pj a»ca ol the lest of propriety /"a; L«l/r« 
V Celt iC/vrd T 13 ilco I A -Cj Slanbvniit 
la\ V A linn btitvor I L It SI AH “1 LI 
”6 1 A J43 i> ?ey Ccpol Jt/vIrrji V Cirm^rci JVo/A 
UtilfT} I L } 41 Cale 'S3 referred to 31ic 
widow lisa larger power cl di pOMlion for religtcov 
or I ariiabir luipotcs or for luipcies which no 
suj pcfed to tmuuce to the rpintnal welfare of 
her Ludaril tian wbst she posrtrses for purely 
wtrldlj tuij An eslaiisiiTe rnumeTetion of 
ll *e irbgirtis or rtantaUe purpofes Is neitber 
{e si) )» IV T I (rtt ary Coet nort J ^toel V Iftirto 
•'cr.d y lip . X ilorlege It eel 101 trlemd to 
1 h • Ir eg & question juirlt of Hindu law great 
^ * I* tatrn in ecmiiig to a drci leit upoa 

» ui t to otdrr to jttTenl Ingl b Jedgea 


HINDU LAW— ALIENATION-coniif 


bemg waiped by impressions made upon their 
minda in consequence of their habitual application 
of English law and the nature of English decision 
to which they ere accustomed and to consider 
m what way a Hindu Court of Justice would have 
decided the point Tho true rule appeara to be 
that there is a distinction between legal necessity 
for worldly purpo es on the one hand and tho 
promotion of the spiritual welfare of the deceased 
on the other hand and that within proper limits 
the widow may alienate her husbands property 
for the performance of religious acta which are 
Bupposcdi to conduce to his spiritual benefit Mtih 
kodav Avffiaai I Afec Set Jiep S’ liomChvnder 
Svrma v Gvngagovind 4 Mae 6rf ifrp HI 
Katttel Chvnder r Gotir Mohun J ll r 43 
jfanjeef Nom. v Mohamed Horw SI 11 ft 40 
Jtam Lofial S ngh \ Jtam Kttlore Das 1 L E 
22 Cale S06 Churanian Sahu v CoptSahv J L E 
37 Cale J Harmonje v Earn Gapaf 17 C W A 
782 Eoma v Eanga 2 L E 8 2Iai SS2 Lahhi 
tntnornyannv Dasv I L E J1 Mai 
fun V Gonmi//o I D E 34 Mod 288 1 urait 
Dot V Jat Earain I L E 4 All 48J hvpnr v 
S^i Earn I Bor 40S Jegahan r Deoshanlar 
I Ear 304 Cftuntlala r Jvssoo J Dor 5S referred 
to A pit of a moderate portion of the property of 
ber husband by the widow with & new to his spirl 
tua) benefit is valid whether (ho alienation 
covets a reasonable portion of the property of tho 
husband of the lady is & question which must be 
deteriDined with rcfrrence to the circumstanwa 
of each particular disposition Fain Caunocr 
iSaruia v Oungogetind 4 Voc Stl Sep 14'' 
ChvToman v Cofi Sohv I I E 3" CaU 2 
tofmtd to Recitals in a deed arc not by them 
selTcs conclusive evidence of ihcir truth and the 
facta aUeged should bo proved ofiundr Bnj JWl 
V lidteEvtuar ILY JtJAN 287 teferttdto 
Lacs Lal Si>on t Ajodrya Mrsstft (lOM 

1 L R 43 Calc S^i 


35 


- Legal ncceenfy— 


Ones ofrraof of irgai ncreesitg as ttffceled by lapse of 
tiptt~rioof of cwtoui of eveewion to estotf— 
ifini/atiw— <(<ficrs« yos eiiion’—Eei juditctfa On 
this appeal their Lord'hips of the Judicial Com 
iBittce afliimcd the decision of the High Court 
which la reported m / L It Co/c at page 725 
RaiAaE invAR Ihasad Bjncii t Cjia>Pi IHasao 
£»ou (1016) I L K 43 Calc dl" 

15 — Mortgages executed with 

alleged cocsext of teversiozer — Aoinre of ^eoof 
of een ent vh(h wivst It edatl ltd bj 
jwifue (iidtvu—AtitPce of y cof of I gal neees 
cn aBotdtd by ccvsatoj uiernortr 
Jn tbw appeal which arose out of auita to rreoser 
iroperty moitpagcd by a Hindu wHow it was 
A<M (aC rming the decisions of the Court# m India) 
that the part taken bv the reversioner# With 
respect to the mortgage# in question did not 
DSder the circumstance atBOont to a too ent to 
Wnd their irterwta Him a stringent tquilv 
anting out of an alleped eonfcnl by uvcnuciicrs 
H sought to be enforced against (hem auch consent 
must be vstablMhcd by positive evidence that upon 
•n ioecliigml undertlandme of the nature of liie 
dealing# thev concurred Jn biniliDg their interest# 
•Bsl tliat sucfi eon ent should not lie Inferred from 
•robiguous act or be supjiorted by dubious oral 
tesHmony such as srpcaftil to hare Uen iclcd 
nr«R In this case Jitrun ugh r Vitri Jnl / 

L F 28 All 14C I F ‘'3 I A I jir Un 



( ion ) 


DIGI&T OF CASES 


{ 1042 ) 


HINDU LAW-AUENATION-co»i<rf 
Bossorsr referred to Uaki Kl'nns BnioiT 
r Kism PcEsiuD St\on (lOU) 

I L R 42 Calc S76 
17 - ■ ■ ■ CoDstmction of 

d(fd of talewfev/fdfy tnifcte— II/e/Aertlcontfjffd 
on ah ofv/e tnfrrerf tn tit freptriy or only a hmttd 
tnltrul — Lryal rttttstly — Ectdence o/ tnitntion of 
j>aTlii»—-Conttrvetion of dttds trtevltd hy riofne* 
of lttdia~rtc\laU tn dttd oj tlomny iieeMeify and 
tnlertion of extevlanlt In this appeal their 
Itordjhips of the Jadicial Committee held (rever 
cug the decree of the High Court and restoiing 
that of the Sobordmato Judge) that on the con 
itmctioQ of a deed of rale executed by a HEndn 
widow of property held bv her aa heir of her hua 
band in faeonr of the appellant, ahe conreyed her 
absolute interest in ench property and not only 
the limited interest of a Hindu widow Recitau 
to the effect, (n) that the hiuband did not leave 
property the produce of which was aofficient 
to meet her seces ary expenses (&) that alic bad 
been obliged to borrow money to provide the 
ordmary ncce*sanea of life (e) that there were 
ancestral debts still nnpaid and creditors pressing 
for payment and (d) that the only to discharge 
them waa to sell a portion of the property of her 
deceased husband recitali which were neces ary 
if the executant were di po ing of her absolute 
isterrst, but aemoe no purpose If tbe object «as 
to coSTey merely toe limited interest of a widow 
were held to show that the circumstaneea were 
■uch as to give her power to di pose of her absolute 
interest and from which the inference could 
reasonably be drawn tl at it was her intention so to 
di pose of It Referring to tbe ci<e of Ilunooman 
Ptrtavd Pandey v Boloeit J/unroj Aoonoeree 
6 iloo I A it93 41^* as to tbe liberal constmclicn 
it waa nece ary to put upon deeds executed by 
natives of India their Lordshipa were of opinion 
that an examination in detail of tbe provisions 
of the deed in this ca e left no doubt m their 
minds that all the parties to it meant that the 
absolute interest m the projert] should be eon 
vejed to the purcha er andibouglt that it had 
by the deed teen effectually conveyed to him 
That interest might well be construed as meaning 
tbe right to and interest in the propertc which 
tbe widow lad in tbe particular circumstances 
of the case powers for the purpo e indicalecl 
to sell and dispose of that] the ab olute interest 
and not {as held by the Hi^li Court) os merely 
meaning tbe rigbl and interest which a widow 
normally takes in the immoveable property which 
her husband owTicd at his death and leaves after 
him Any o her construction their Lord.bips 
thought would plainly defeat the object and 
intention of the contracting parties o^4I 
SIoBSBJi I Cl!a^DA B:m (1915) 

3 L R 37 All 36$ 
18 - . — . — Contract ly father to sell 
family Iand---Avt< for sycei/fe fttfoimamt 
ogaxntt folher — Sen oddtd tvhi<(ivtnlly at defend 
ant — Ao nectafili/ for conltael—Cenlract not binding 
on ton — Hamtifft rijJt to eomeyanee from falltr 
of hit etore onlj—rartial jeTfoimanee meaning 
of — Stfeetfe relief Act (/ of IS /) t 15 — 
Controet ly a to yoreencr to tell /is efare in family 
froperty and eonfroef to tell epecipc family pro 
petty dulinetion l-t/wffn The plaintiH aued 
for specific performance of a contract or sale of 
certain lands and for po^ecsion The contract 
Was entered into by the first defendant the nn 
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divided father of the second defendant who wa? 
sab equentlr added as a party to the amt Tbe 
first defendant pleaded that the contract was 
vitiated by undue uiSnence and was a bard bargain 
ought not to be enforced against him The 
second defendant pleaded that the contract was 
entered into by the first without any legal nece sity" 
and was not enforceable in law It was found that 
there was no undue influence or hard bargain and. 
that there was no necessity to enter into the 
contract The plaintiff offered to pay the full 
consideration for a conveyance of the lands which, 
were the separate property of the first defendant 
and of iua interest in the family lands Held 
that the plaintiff was not entitled to a decree for 
specific performsnee of the contract agamst the 
first defendant or the second defendant Per 
SaNXABav Naib J — A person is entitled to 
specific performance of a contract by a member 
of a Hindu family to sell bis share of the family 
property If a junior member of a Hindu family 
agrees to sell any speuifio property belonging to 
his family a decree cannot be passed against 
him to sell bis share of that specific property 
Aosurs Romoroju v /salurs Romahngam / L 
R 26 Hod 74 Snnnasa Beddi r Snarama Peddi 
I L B 3. Nad 3’0 and Porala Sulbarami 
Peddi V i edhmudt Seihachalain Chetti 1 L P 
JJ J/tfd JW referred to ?iagiah v I en^fftorawn 
Saslrvtv 1 L R 3 Nad 3S1 di sented from 
Aanjaya Nudah v 5Aonmuga NudaU 15 Nad 
L T 1S6 followed NahatBia of BoixiU v 
I enlataromanjv/ii Raidii 16 Nad L T ISI 
referred (o ^isba t \£neatiiisii (IOU) 

I L R 38 Mad 1187 
29 - Pans ol proof ot Ugalaeetssity 

— Pecitalt 111 deeds as to necasity^Svidoice 
of reprutnlotton to ptirehaserx—] alue of reeilal 
esfttr lapse of time wXen actual proof of enjiiirp 
has become imposstlU — Alleslatton of deed egeet of 
os etidence of Inculedge of conienti or of consent 
by reiertioner — bntvp/ainfrf delay in prosecution of 
appeals— Costs ditalloirtd if delay due to appellai I 
In a euit for property alienated by a Hindu widow 
m po eSMon of her hu bands estate the burden 
of proving level nece sitj for the ahenations lies 
on the purchasers Vafetlar Bat A Sinql i 
Pataa Singl 1 L P 2'j Calc ~CO LI “3 1 A 
57 followed Eecitals in deeds cannot bj them 
selves be rebed upon for the purposes of proving 
the assertions of fact which they contain They 
can only be evidence os between tbe partie to 
the conveyances and those who claim imdir 
then After a long period however has elap ed 
between tbe abenation and the suit to set it a^idc 
when all those who could have given evidence 
on the relevant points have grown old or have 

K ssed away a recital consi tent vntb the pro 
bibties and cucumstances of the case assuniea 
greater importance and cannot lightly be set 
a ide The recital is clear evidence of the rtp'x 
sentatioc and if the circumstances are such as 
to jnstifv a resouable bebef that an enquiry would 
have confirmed its truth then when proof of actual 
enquiry has become unpoesible tbe recital coupled 
with such circtim tances would be sufficient 
evidence to support the deed. 31 here the total 
valoe of the estate was small and there were ex 
pemes like the husband s shradh and any debts 
agamst his estate w d to be paid, besides 
tbe necessity for tb« vnee of the widows 

which need not be -cly by a sufficient 
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sum to support existence tte periods at xshicli 
between 184S and 1865 the properties were sold 
the email sums for which the sales were made and 
the disposition of the prop6rt7 piece by piece 
■rnth fair regularity for 16 years aU went to support 
the view that the widows found themselves unable 
to provide sufficient maintenance out of the 
income of the estate until their means came to 
an end m 1805 and the circumstanees wew such 
as would be sufficient to justify the assumption 
that proper eni^miy would have disdostd that 
necessity existed There was only the one fond 
for payment and if money was needed to pay 
debts the amount of money available for main 
tenance would to that extent be reduced aud if 
the debts had been paid by the widows out of 
borrowed money it would make no difference 
whether the necessity to pay debts or to maintain 
themselves was stated in the recitals as reason for 
the sale Attestation oi a deed proves ao more 
than that the signature of an executing party has 
been attached to a document in the presence of a 
Witness It docs not involve the witness in any 
knowledge of the contents of the deed nor aScct 
him with notice of its provisions If »t had been 
tjuite impossible for either of the widows lawfully 
to d» posjC of anj interest in the properties and it 
was ebowa that the witnc a knew tbo nature of the 
deed more value might be given to hn attestation 
but by itself it would neither create an estoppel 
nor imply consent ffart Ktsken Dhognt v AosAi 
PraMtl iijijA i I, B ii Co.k S Q JU B 42 
J 4 C4 referred to Comments Mere made by 
their Lordslnpa on the delav that had occurred 
between the decrees of tha High Court in August 
I'*69 and the setting down of the appeals for 
hearing in April 1016 for which no aufficient 
rea on appeared Inexplatned it conststoted a 
giave reproach to the administration of justice 
All the respondents had been unjustly attacked 
in the lawful possession of proMrty and for 
seven years had been subject to the auxrcty and 
<li tress of knowing that the judsment of the 
High Court ns their favour was subject to the 
inevitable uncertainties of the law Their Lord 
ships said that bad the appeals succeeded they 
would have refu ed the appellants any costa 
of the appeals unless th^ could have cleared 
themselrea of the imputation of having need 
li «}j protracted the proceedings end that course 
would be taken in similar ca.es in the future if 
oi-casion arose Bjlxqa Ca*>»iia Dnrn Biswas 
t JaoaT Kisuonx Acusiwya Ciiowciiriu (1916) 
1 1/ R 44 Calc 180 

20 — By father not lor necessity— 

U/ ‘Ian icfoot — Jo it jomlj froptrlj — IIkiw 
lion tj lalhrr tivl for necrssifv n" * "<5* /or ff 
JtU OB / bou li/ Joint proptrly of a MitvW 
hara Hindu tainilv cannot be alienated a^ against 
eo shares by waj of mortgage or otherwise 
eartft for neccssitv or for ihe pnjraent of an 
antiiedent d bi (lUito distinct from the debt 
morrr J in the nioitgagc itKlJ an I the eons of 
the tuotlgagora arc not bound b^ anv such alicna 
tion Lv ria on of anv pious obligation to |»aj their 
fathers debt Jool i»»a r Cavra H*M (IJIT) 

21 C W* K 957 

21 — •••■Jaiitt JltaJit fa 

* Xj — lb o/ n rc Irnl j/fTr<r<y fcy faXhtr srilioli* 
I ] \ » n ijf—Sul <l a *dc at iilitnre pf tvn*— 

1 ! b! rnl U ti to refunJ o/ cpaJid «fio« tjf 


som K sale of the property o a joint Hindu 
family made by the father for an antecedent debt 
or for the payment of an antecedent debt is binding 
on the sons but if the consideration for such 
sale IS not for any of the purposes mentioned 
above the eons are entitled to recover the pro 
pertj But m such ease the sons arc not liable 
to refund the purchase money lo tha vendee 
Bam Doyat v iSuraj 2!al 23 Indian Cases S9I 
Manbahal Bai V Gopal Vurn AH Meelly hoUs 
J90J p S7 and Chandra Deo Singh v Vafo 
Prasad 1 L B 31 AH 17$ referred to £o» 
Uashmai Bai v S\>.ndar Das 1 L B 11 
396 dissented from \£4Da*r GoPvn v San 
Prasaw (1917) I I, R 39 AJl 435 

22 Salt hy jath r of 

joint family property uithout legal necessity — Sujf 
by sons to rcpnliaU the sate — Vesne profits payMe 
by purchase from dale of such repudiation Vt here 
the father as manager alienates joint Hindu family 
propertv without legal necessity and the sons 
repudiate the sale a purchaser who had no notice 
that the father was meorapetent to sell the pro- 
pertj 13 in eijuity only liable to pay mesne pro- 
fits from the date of such repudiation Vi^jm 
CkmdtT C/ti«oro) v S«i-6e«iir CkueHrb'inj 
d fl P BaXAtiw 'dohan.Royv Soroda VoMn 

S " J L B 21 Calc W and Gnsh Chandy 
in v Soshi Sikharestcar Boy I t B 27 CaU 
96 L B 27 J A 160 referred to Bnntotr 

NAtnCmvcsEt NAPSivonTiwtni (1916) 

I I, R 89 All M 

23 — By S6«c memb rs o! joioJ 

Bisdu {amtjy — ihciialton of jotni property ol 
faintly goicrued by Mtlalskaea fou.'— J/o^offC no 
for family nntssily or to pay anfccetftnf deftt— SuiJ 
ort inorynyc — ^0'^ I ability of Aoas ano grandson's of 
moTtgagors B here a mortgage had been made by 
some of the members of a Hindu joint family 
covemed bv the Mitakshara Jaw who joined m 
borrowing Rs 1 200 on the security of the property 
of the joint faiailj of wlucli thev were the heads 
without the consent of their co partners and it was 
found that tho mortgage was priaii facie inviffid 
as against the family property 09 being neither 
for aa antecedent debt nor for anv proved ne es 
ally of the joint family Held that the morlBSE® 
could not be upheld on the doctrine laid dovm 
in the csss of Vahabetr Prasad v Bamyad Sum 
J JJ L r IDO £6 It P 19* which sras dis 
tingui hablo on the ground that there were special 
circumetances m that case which did not exist 
in lh« pre ent case and it therefore did not lay 
down the general Jaw The peneraj Jaw was Jaid 
down in J/ad/iO Partfiad V ifrArlon Singh / L 

r IS Cafe isr m i r it i a loi isb 

sriuch governed this and all other eases of the 
kind and according to those principles the niort 
sage Jn suit was Invalid as against the sons and 
crandsons of the moiipagora Lacusiav Prasad 
t SsEVAM &1VOU (191 ) 1 L R 3S AIL 500 

24 By iBSBager wbea beoeflU tcsolt 

(a minors’ estate— 0/ tslaU as jaat lying ahe 10 
iMin— 't ee detxlnpment of minors t taSe 
tf for Itnefil Tl e rule Mid down by tlic Judicial 
Oomraittco la I/anooman Pt ihad Pandty v Jfua 
raj Keonirar S Moo 14 3 3 I"! Is not realrkled 
ca'cs of mortgage or other forms of partial 
ahenation nor Is it restneted ia its applicatioa 
to case* of neceuttv alone for « bcnc&t of 
the estate is there diflercotiated from the seed 
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of fto o«f*{o as a oirctaisfanco ja ti/prrg atieM 
(ion Dot xncte itirrts e in the immediate income 
tf tie minor or of his c tate docs not ncco aniy 
jcsfdv the inference flat (he particular (ran ac 
(lOD ^s for the IrncCt of the estate trithin (be 
tacaninp of the rule vhich could cot have been 
intends to include ce cs of spoculative develop 
rent of estate* of minors i\ri iivt CnaMinA 
Ccornnm r Tatan Dam Pal (1015) 

20 C W h 645 

£5 mortgage by manager of joint 

family — Jrf o mas not /offer o/ fls offer ncfutcra — 
rtrdfn of free/ «/ If^ol vittt i/y for tncrljogt — 
Iff ere no rcccssi/y jrcrtif ffe tn/tre I o/ tveh rnonoffer 
rcteahollt in en/prccsnesit of mort ayt — J/ormoye 
criy Cftrahte to Ife ftftnl to ufiiefi tie pi&tlyaye 
fnerey was jroi(J (ate met tary Themortgape of 
joint estate made liA the manager of a joint iamily 
vlo 18 not the father of the other member of the 
familr can only be ju tified so far aa it la tranted 
fer the joint famih puipe es If the necessily 
Carnot be establi bed h^ direct evidence it mav 
le as umed if it can le shonn that rea enable 
caie vas taken to a certain if such circum (ancca 
ex sted and the t au feree acted in good faith 
fs 38 of the Transfer of the Propertj Act (1\ cf 
ISS-)] In either ca e the burden of proof lies 
cn the person vrho claims the benefit of the nort 
Mge Blonaa Clanita Dhvr JJuvas r Jagat 
Ai hoft iehaT}y<i Cfovd^urt 1 I P Ji Cak 
ISC L P 4Z 1 A 249 followed Tbere was 
CO difference betneen the burden of proof when 
It la de red to lupport a mortgage made by a 
manager of a joint estate and teat which is re 
quired to support the mortgage made bv a widow 
wLo baa only a ucmlar limited power of di^posi 
tiOD If the debt was not incurred for family 
ceceiaity the interest of the manager of the family 
With respect to mortgages m the same province as 
that from which the present case has been brought 
cannot be sold in enforcement of the mortgage 
Lcthman Projad r Sarnam Sxngl I L li 39 
AU SCO L R 44 1 A J63 referred to In the 
pre ent case the mortgagee bad only di charged 
the burden thrown upon him of proving neces ity 
for the deed to the limited extent as held by the 
Hi^h Court and the security therefore stood only 
to the limited extent [proved Awakt Basi v 
COLLECTOB or Ztah (1j 17 I L R 40 All 171 

26 — - ■ ' -• By adoj> 

lionSigtl 0/ adopted son to «et aiidt ofimafion 
otii reeoter alienolsi property A Hindu widow 
alienated certain properties for a pnrjxM not 
binding on the inheritance and thereafter adopted 
a son Held by the Feu. Bufcn that the aliens 
tion was not binding on the adopted on and 
that be could sue during the life time of the 
widow to set aside the ahenation and recover 
the properties so alienated bis cause of action 
arisiD^ from the time of his adoption Sreera 
rrtifu T KniMamtna 1 L R 26 Mad 143 over 
ruled. Bonomah Poy v Jegal Chandra Bhev 
tntek 1 L R 32 Cale 669 and dictum in The 
Collector of Madura v Mooitoo RatnaUnga Sathu 
fathy 12 Moo I A 397 443 followed \aidta 
yATUA SaSTUI t SATTriTBI Ahual (1917) 

I L R 41 llii "5 

27 ■■ • — Circum taoces 

jc.ti tying alienation — Spiritual bereft oj hujband— 
To tilat extent alienation penntsatlle Tex leli 
giou. or charitable purposes or tbo e whwh are 
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sippo ed to conduce to (he spiritual welfare of 
her liu land a Hindu widow has a larger jower 
of di po ition than that which she pos e e for 
piteh worldli piirpo c There is a distinction 
between legal necc sity for worldly purpo es on 
the one hand and the promotion of the spiritual 
welfare of th dtcca ed on the other hand A 
gift of a moderate portion of the property of her 
bu-band bv the widow with a view to bis spiritual 
benefit i valid IMietler an alienation covers a 
reasonable portion of the property of her hu band 
IS a que tion which must be determined with 
reference to the circumstances of each particular 
depo ition The Collector of J/asu/ipa/cim v 
Cataly S ercala hanatitapah S Moo I A 5 9 
Rhub Lai Isirgh v Ajodhya Miner 1 L J 43 
Cate S 4 Latshminarayana v Basu 1 L P It 
Mad T vppvlun Tatayja V Gartniilla Rama 
Iruhnorra I L P 34 Mad “*38 Rama v Rat 7<r 
I t P 8 Mad 552 Ram Kauai Singh v Fan 
Ruhore Das I L R 22 Cale u06 Panacland 
thhotalalv Jl/«i ofar(o( Aandfflf I L P 42 Bom 
136 Puran Bai y JaiKoram I L R 4 Alt fi’ 
and BofZtsIan Bharti v Sat Ram Stvgh All 
Xi telly Ketu 1908 ’’O’’ referred to Et\JA 
BraAPi l_iL V LvtTr Si'oh ( 1 D 18 ) 

1 1 L R 41 Ml 180 

28 ■ Ijaia granted by a Hicdn 

vndow to bet manager 40 years before tmt'~ 

lo/ve cf rceitoh cf legal receetily in the deed— 
Ahenation if nav htni rnersionsr apart from legal 
fietettily — ACQuisiltan of the mdou ovt of vieome 
tf pari of tU corpus oi the t tale The recitals of 
legal necessitv u an alienation by » Hindu widow 
made more than 40 years before suit could nob 
be given the weight attached to similar recitsla 
in Manga Chandra v Jogol Ruhore L R 43 1 A 
249 t e J L R 44 Calc 186 '’I 0 n N 
ina much as in this case evidence was available 
as to the pecuniary condition of the e tate at 
tbe time of the alienation and it was made to 
» person who in fact managed tbe estate for the 
Widow Held on tbe evidence that the alicua 
tion m this ca e a permanent ijore was not made 
for legal necessity nor was it binding on the- 
reversioners apart from legal necessitj as being 
for the benefit of the estate Held bLo that 
the reversioners did not by getting them elve.. 
bubstituted as the legal repre entatives of the 
widow in a suit for arrears of jara rent which 
bad fallen due in her life time did not ratifi the 
ijora Property acquired by the widow out of 
the mcome of the estate became part of the corptia 
of the estate W'here it appeared that her intention 
was (o treat the pureha ed property as part of 
(he original estate UeXN'BBA Kisdoee Mandal 
t biOBO IvISQOBE hlAN&AL (191S) 

23 C W b 64 

ffo — Power to alienate- 

btuband’s estate — Surrenderor relinguishmenl by 
tridov — Consent cf reiertionen — H^eMer alienation 
t3 binding oil a n orljagee from tramferee — Rsloppfl 
As to the power of a Hindu widow to deal with 
the property of her husband to which she has 
succeeded for a life e tate on his death tbere is 
a distinction between tbe power of surrender o* 
renunciation which is the fint head of tbe subject, 
and the power of ahenation for certain ax>eeifie 
pnrpo'es, as nece ity which is the second. The 
result of the consideration of the decided cases 
mav be umman_ed as follow — (i) -kn ahenation 
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bv « wdow of her deceased husband 3 estate held 
b) her may be rahdated j{ it can be shosm to bo 
A snnaider of her whole interest in the whole 
estate in favour of the nearest reversioner or rever 
noners at the time of the alienation In sneh 
circumstances the question of necessity does not 
fall to bo considered Bat the suirender mast be 
a tend fidt surrender and not a device to divide 
the estate with the reversioner {») V^en the 
ahraation of the whole or part of the estate la 
to be supported on the ground of necessity then 
If such necessity is not proved aliunde and the 
alienee does not prove inquiry on his part and 
honest belief in the necessity the consent of auch 
reversioners as might fairly be expected to be 
interested to quarrel with the transaction, will be 
held to a5ord a presumptive proof which, if not 
rebutted by contrary proof will validate the trsn 
saction as a right and proper one ’{^exe pro 
perty was transferred by the widow to an alienee 
from whom a prospective reversioner takes a 
mortgage of a pinion of if he is not estopped on 
the death of the widow from disputing the vali 
dity of the ahcaation RA\0ASASfi QoinrDEv t 
\4CHiAPrA GomroEV (1&19) 

I L R 42 Uad S23 
L R 46 I A, 72 

3Q By daaghter — 0 } entire hause 

tnheritid hy htr to d\aehaTgt debt 0 } fathir~~Bov4t 
ttof aaleabie puemtai —Ltgal nece4si(y~<Su>t 6y 
tneraioner to recoter hotut from tendefn To pay 
oS an antecedent debt of her father the daughter 
of a separated Bindu sold a boose which had oeen 
the property of her father in hia life time and had 
been prenoosly mortgaged by herself and her 
mother )omtly as tecnrity for the same debt The 
debt at the time of the ea!« amounted to Ps 7 *7S 
and the house was eold for Rs 19 SOO On the 
other hand, it was found that the house was not 
one winch could have been divided and sold piece 
meal Held that the reversioner to the bat male 
owner was not m the circumstaDces entitled to 
recover the hou e from the vendees Bu. Kaisawa 
Daa t Hsu Lal ^918) I L B 41 AU 338 
30(g) By I&Utec— Asuit waa utsU 

tut^ against a Hindu father and his sona on a 
raorteage bond executed by the father alone 
Tlve Court found that it was not for any purpose 
binding upon the sons Held that the mortgagee 
was entitled to a conditional decree under O 
\\\l\ r 0 against the father personally and 
nguoat the Joint Family property of himself and 
Ins undivided sons for the recovery of the btUnce 
in case tbo sale proceeds of the father s share of 
the mortgaged property was insuBiclent IwAwna 
siMt Gocvdxv V Kerpq Hoorfts 

1 L. B. 43 Uad 421 

I»31 By widow— -Onus o! peoef of 

le''al necessity — Suillowioj de an at motion o/tm 
t ny 0/ I int — Preeumjl orj to tompltlc r^oof 

The suit which gave tihj to this arpew was one 
la a rvrvrsionn ta set aside an alieaation by a 
wid iw made in 1830 on the ground that >t wa# 
male without legal ncce sitj The widow died 
on tie luth Peevtnlvr JfKX* and the aiait waa 
iMtitcted on 12th December 1012 Inrolrmg an 
inquiry Into the circumslsncce of a tnnsafiion 
more than 82 %rafs after It took pUce The 
Butriet Court found that there was no legal neera' 
iiy for the sale and decreed (be suit The High 
< oort held that le^isl necessity had been proved 
and iwmcd the judgment of the Tnal Judge, 
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la the coarse of their judgmetit th^ said, “It is 
not disputed that the onus lay upon the defen 
dant to prove the necessity for the sale, bat having 
regard to the great lapse of time since the trans 
action took pbee perhaps the highest on record, 
»b will not be reasonable to expect such full and 
detailed endence as to the state of things which 
gave nso to the sale la question as in the case of 
abenations made at more recent ^tes In such 
circamstaoees presumptions are permissible to 611 
mthe details which have been obliterated by 
time Their Lordships of the Judicial Committee 
in affirming the decision of the High Court cited 
the above with approval as being in their opinion 
a correct statement of the law 1 E*rKATA Bsooi 
t Bavi Saoeba or WADnavAS (1920) 

I L R 43 Mad S41 
L B 47 1 A 6 

32 By mdaw— proof 0! necessify 

ddtt paid to third person Held that under Hindu 
Law a widow cannot alienate immoveable pro 
petty inherited by her from her husband except 
for special purposes For religions and chantabb 
purposes or for those which are supposed to con 
duce to the spintual welfare of her husband she 
has a larger power of disposition than that which 
she pc^sesses for purely worldly pnrposes and to 
support such an abenatioo she most show necea 
sity Held also that the payment of a debt con 
tracted by the widow from a third person does 
sot of itself justify an abenation by her of immove 
able property Gowakdeac, Das v Vav Slir. 

J L B 1 Lab 4S 

33 By widows is accordance wBb 

a deme for naloieBance obfalsed ayamsf ihecs 

-—Sittt by reterstoners to ehalUnye aUewtUon^ 
Res judicata— Renyal Ttnoney Act (till 0/ 
1695) $ S2 Where £ the daughter of a deceased 
Huidii by a wife who had predeceased him sned 
his two s&rviviBg widows on the ground that they 
dedined to deliver a certain patCah and had also 
dispossessed her from a part of the property 
coyervd bv the paCtak, the said patfab having been 
executed by them in accordance with a cnatom 
pre-^ent in the family by which married daugh 
ters who resided in the family dwelling house were 
entitled to receive a certain amount by way of 
nxaintenancB for tbemsclves tbeir husbands an 1 
their children, to bo enfoyed after their death by 
their dcscendsQts and it was found that the 
alleged custom did hvisb ja the family and the 
suit was accordingly decreed Held in a suit by 
the leTersioaets against the son of S for recovery 
of joint possession with the defendant of the 
Uad oovem by the patlah that the suit sgsinst 
the widows WM not a emt to eofyroe an aticna 
tion made la their personal capacity and that 
the decree obtained in that suit was binding on 
tbo reversioners {aasmoch u in that suit tho 
widows represe n ted the estate of their deceased 
husband Am. CitAirpna hlma r SiiBTtPMov 
Bosv 3 Fat L J 426 

34 — By widow before Hrth of son — 

n”*<rJtrr after bo n son d rtsU Ins motker 4 rsfate 
as a tOflow fram the dole of hi* birth or from Iha 
dots of kis (atKers dtaSk The hoiiso and site in 
dispute Iwlonced to the plAiatiffs father T a 
llindo. who died in May 191 1 On the following 
July the j fopcTty was soli by Ts widow R nic 
pUuttiS who was bora to It five daj-s after the 
sate sued to contest Us rabdity This first Court 
decreed the cUim, holding that the plaintiS was 


( 1949 ) 


DIGEST OF CASES 


( 1950 ) 


HIKDD LAW— AUENATlON-torM 

in contemplation of law acttiallr existing at the 
time of his father a death that et the time of 
the sale he and not his mother was the owner 
of the propertv and that therefore the sale ly 
the Utter was void This decree was upheld by 
the Di tnct Judge on appeal ifeW on second 
appeal that the rishta of a son under Hindu Law 
m the c fate by his father commence at birth 
and not before and that It was consequentlv at 
the date of the ale competent to alienate the 
property for nece sity BamunJass Mo^lerita \ 
Jfu4 ammat Tannte (7 Voa 1 J J69 F C) 
followed. Mame s Hmdo Law Sth Edition page 
499 and West and Buhler a Digests of Hindu Law 
3rd Edition rolume I page 803 referred to 
Jof Bifro IfoAan V Gantn^ra "Wo^nn (9 Beng 
L r 2i7 P C) \Iuj> ammat Mangh v Sobha 
Singh (“’9 Indian Cafes 2 2) Vinalshi \ I irappa 
(ILFS Afod £9)»ndPaw«lTiiRsav Tripafa 
5ai (7 L F 33 Bom SS) di tingm bed Saba 
jialhi T Somasundaram (I L B 26 Hod 76) 
and Banmant Ramaehandra X Bhimacharga 1 L 
B 7_ Bom lOS) not followed Ilnia t Bdta 
I L R 1 Lab 128 

55 By way of Comoronuse— 

—BjLimited wntr — ufethtr binds rtierstoners An 
alienation by way of compromise entered into 
between a limited owner and persons who had no 
bond fidi claim to the property at the time of the 
compromise is not binding on reversioners Awop 
Isuiirr Sc>oH i Maiiagir Prasad Sikgr 

5 Pat L I 88 

. Alienation of oceapancy ngbt 

by father vhtthsr binding on minor tons-— Central 
Proiincts Tenaneg 4<< (Z/ o/ 7593) 5 45(7) An 
abenationbythe latherof a Hindu joint family of bis 
interest in an occupancy holding appertaining to 
the ancestral property of the family is not binding 
on a nunor except in those cases in which an 
alienation of the family property would ordinarily 
bind the son Sokbo 5Iau i Sat BRAEMAftma 
Balbeadra MAnArABBHcr 4 Pat L J 354 

37 Decree against lather- 

joint )o?rtilp property soW vn erecutioiv— 
si/ Iher sons are bound Where the name 
of the father of a Hindu joint familv was entered 
in the Record of Pights as being in possession and 
he unsuccessfully defended a suit bronght against 
him held that the sons were bound by an attach 
ment of joint family property made at the instance 
of the successful plaintiS in execution of the 
decree which awarded him recovery of possession 
me ne profits and costs The rule of Hindu Law 
under which a eon is not hable for debts of his 
fatlier meurred for an illegal or immoral purpose 
does not apply when the debt has roergra in a 
decree Ganesd Lall t Deo Saban Ahir 

4 Pat L 3 892 

88 Antecedent debt — loan 

b jfatTier — subsequent exeeui onof mortgage to secure 
Joan — suit by mortgagees to enforce security— onus 
Where a Hindu father borrows money independ 
ently of the joint family property and subsequently 
finding that he is not able to repay the loan, 
executes a mortgage bond as security the bond 
13 one lor an antecedent debt In a snit on a 
bond by the mortgagee the onus of proving that 
the debt is an antec^ent one lies on the plaintiff 
Ecedseo Jea t> Jrafat Kauat 5 Pah L. J 120 


HINDU LAW— ALIENATION-M ild 

39 Interest necessity for 

Ugh rate of — 6ur<Ze?i of prown^ The ptm 
ciplo that it IS incumbent on those who support 
a mortgage made by the manager of a joint Hindu 
family to shew not only that there was a necessity 
to borrow but that it was not unreasonable to 
borrow at a high rate of interest applies to a 
case of a mortgage by a Hindu widow In the 
absenee however of a specific plea m the written 
statement that there was no necessity to borrow 
at & high rate of interest the burden of establish 
ing that necessity does not be on. the mortgagee 
Jao ^ahtj t Rai Radha Kisituv 

5 Pat L J 287 

40 Mortgage by member 

of the family validity of — whether mort 
gagor'a share liable — Etidenee Act (I of 
IST') S Illustration (7) — horoscope admts 
sibihljf of A mortgage by an individual 
member of a Mtiaishara family of the whole 
or a share of the joint family property where no 
family necessity or antecedent debt is proved is 
void and inoperative as against the property 
hypothecated and gives the mortgagee no right 
even against the mortgagor » undivided share 
Where however the mortgagor s interest haa been 
separated from that of the other members of the 
family actual partition by metes and bounds not 
being essentisl for this purpose or where the share 
has by legal process been attached or sold at the 
instance of the creditor it may become available 
aa eecunty for the mortgage debt In apeeial 
circumstances where the property has already 
passed into the hands of the mortgagee the court, 
if satisfied that the equities of toe ease require 
it may in its discretion eet aside the abenation 
apoQ the terms that the property when reetored 
shall be held m separate shares the share of the 
mortgagor being eubjoct to a ban for the mort 
gage debt and interest In a suit to enforce a 
mortgage against the joint family property the 
mortgagors being in possession, no equities can 
an«e as m a case where the property has been 
sold m execution of a decree or has otherwise 
passed into the hands of the mortgagees An 
mtcntion to sepaiat from the rest of the joint 
laniily cannot be inferred from the fact that the 
member of the family executing the mortgage 
purported to hypothecate only his own share out 
of the whole propertv \ horoscope drawn up 
by a person who has since died is admissible in 
exidenco to prove the age of the person mentioncil 
m the horoscope by reason of Ilhisirat on (I) to 
a 3.. of the Evidence Act 1872 but the horoscope 
is not conclusive of the age of the person Avar 
Da\al SivOK A Har Pemhad Sahu 

4 Pat L J 605 

41 By manager— Mitakshara—JoinJ 

(amity — karta, power of to dxil tcUh family pro 
perty — alienations of ]oinl property in order to 
purchase other properly validity e/— enjoymeni of 
proceeds by members of the familj lekether amounts 
to ratifieaUons — lehethtr mortgagors share liable-^ 
Conlrael Act (IX of 187 ) s 65 Barden of proof 
The power of the larta of a joint family to dcnl 
with the joint family property vs the same as that 
of the manager for an infant heir under the Hindu 
Law as defined in 6 31 I A. 393. Actual com 
pelling necessity is not the sole test of Iho validity 
of an alienation by the managefc^ting without 
the express consent of the oth*r When 
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DIGEST OF CASES ( 1050 ) 


HINDU LAW— COPARCENER— ca»fW HINDU LAW— CUSTQH-confrf 


2 Co fow aet g — 

Jvmor member of a jornt Jltndu family— JSond ih 
I7it name of manager — Payment to a jvtteor member 
<lnr nrj hletme of manager — Liahtlily of jtnmtior — 
Dtseh-arg — Hvle as to eo heira and to firomtieea — 
Eitgliih Lav> Pavinent joade to & janw nmber 
of a joint Hindu familj during the lifetime of jt< 
moneger in who«e favour a bond lisa been five 
cuted aiU not discharge the promisor from bis 
Jiafaihty under the bond Palo as to coheirs 
applied and the rulings as to coprornjsees con 
bidcred and cases reviewed Axr Ai.«i>ts rA i 
C^I^c^AY\A (1917) r L R 41 Mad 627 

3 — JUilalaiara joml 

family — Power aj adult coparcener to ajrpoint ly 
mil a guardian far miMf eojiarcenera property 
dield by the FaU Beneb that the only adoft co 
parcener of a Jlitalcshara family coa > ting of 
himself end his mmor co parceners ts not com 
potent to appoint b testamentary guardian to Iho 
CO parcenary properties of the minor eo parceners 
Ca$M on the subject reviewed ttnM>AjiP*Rs 
PiLLAT t PA^c^8\tA^a NAtcrea (1918) 

I L R 41 Mad S61 

4 hj « <0 j etetnir 

(ij rpccijlc (cirdi— ^a(s by xerdee (o anollet periling 
and /or parUUon »» tfndor a fainily—AlhUntm of 
diJir«r«Rt landt bj the ieerct to the Ktidor— Co 
j-nrccncr— PijJt of itrdeeg itrdee lo get landa 
of immr lohit ovi of the lanit aUoUti to tender^ 
light (0 damage^— lleaavre of datni^tt Fven 
though a vcndcoot spceifie ta nds from a c o parcener 
of a Hindu fajrdy mas be entitled to iccorcr 
lands of erjual value out of the lands allotted to 
hiB vendor in a mb equent partition m tbo family 

a Tcndci from the first vendeo has no such right 
his only remedy being to get dsrofto^ from b« 
tender In at casing daenaget tho vendeo it 
entitled to iisk that they should Lc aatis ed at 
the pK ent enhanced vnlac of tho lands Dhaoiia 
SA tuat 'lUTioi3UoSti.TA> SAJiin (1921) 

1 L R 44 Mad. 167 
HINDU LAW— CUSTOM 

9c Ifrspr Iait — ^A nomov (tuoso 
jAi*.s) 1 L R S2 All 247 

1 Right ia officiate at crema 

tlon ccreniony — Mcnj-oral Jralmtn — JiigJt to 
rt!ig\ovs ofet amt for i/ niaiR/dinci^i-lc in Cnif 
Court — Piclu lie rijif of a pried fo off'tiote of 
tiTtmoniti if cn/crr/ii5fe of lfne~~Cuffoiiary ex 
cluAtir Tigft to ofl'ciaU at crriTio/ion tf to! /— 
Lingnl Uunir r^I let (/// Ji C of 3831) • 
—Cranl of rreti »\< l«ri t for t l< of fireuooJ tf 
ultra I ft* fioifs In Tvhnh the priniipil one lion 
relate^ (u tie ri^ht to an <ini<core suit* of a ciril 
nature an 1 not tl e J a» so l>erau<i 1l e «SfIit eHwjif t 
may drpend njicn the den s n of tjnefctwns as t« 
relisloni riles and ffremonie" JxruJnnmn \ 
hmifna am> 1 1 3 S Mat «“» a t 3 Is. G 
I t P'O Kn hnoorami t Ar« hnrinoeho yt r 
3 L 3 Mol 313 ref tret t« Wlrro the 

{loiiiliff claireel a here btan nalit to cfTciate 
Mr tu {vrh a% I tie t on tl e < ra i m cf ll e ctems 
tlon <<rem(n< ot all dial folios b«n It f r 
funeral to a ) ATlieidtr place U e priest l<emg {ai 1 
fir siifJi Aenlce Iv a I'rntuitr reciilalrd Ij ecn 
tract er <u Km llill t! at tie amC eouid n t 
le tfrovn lut a* not malnialnsUe m > Cltd 
toi tt 3fa?r*»ir»iei* v '«» od ^(A n c# 3 Joit 
If e I dfpr JS Matrtol Jam r Joja Jam 


I L S IS Cale 159 Kah v 6oari 1 L P 1 
Gale 006 Dinanath v Profap Chandra 4 C M 
A 79 e t I L R 27 Cale 30 Tholcppala v 
Fenlaiii 1 L R 19 Mad 62 ‘jubbaraya v 
ledantaehariar 1 L R 28 3Jal 23 Ltmlxt v 
Jtama 1 L R 13 Bom S18 Gursixitijayii v 
Tamana I L R IS Bom 281 Murari v Suha 
I L R 6 Bom 725 Sayad Haahim V Iluacti 
Sha J L R 13 Bom 429 Baraati v Chamru 

4 All L 3 R 71S Chiimma v Bobu 7 All L 
J R 629 discussed Under Hindu law th« 
fixolusire right claimed by a pnest to ofSciatt 
at ceremonies of a family because his ancestor! 
had before him perfonned eirnilar ceremonies « 
not enforceable at law Radhn Kxshen v Sham 
^«A»c» 8 Star Sf[ Rep 2S9 Chanrasi v Detean 
Chand C Mae Sel Rep JS2 Kah CAtim v Ilurree 
Ktito {T818) Beng S I) A S32 Jlurgohnd v 
Bhoaanee {1SS0\ 8eng S D A 29G Gout Bail 
i Annu-nd (1849) Beng B D A 428 Rama 
Kanl V Gobtnd (JSuS) Beng S B A 398 Roodvr 
mun T Bamodar J Jiatj 365 MadhtA v Mobecn 

5 W R 224 Betha Ram v ThaUrmanx jO U R 
Jli 8BLRS8 Magjux Pam, 15 )f R 531 
SB Z R 59 Zala r Ganoshi {I8SS) Agra BJ) 
A 509 llur loll v Jeo Ralhun {1862) Agra 
S D vl ol4 Btlnree v Jlafioo 2 Agra- 11 C R 
80 Chvnnxi v Ralu 7 AU L J R 529 Ramn 


Aopmy Bom Sel Pep 116 J/«»eAa 

fflia T Anha {1831) Bom $el Rep 160 liffnf 
t Balabhvt J Bom Pr Jud 471 S taramWat \ 
Sxiatom C Bom }I C R 257 Viffalr ^»a»/ 
It Bom U C 1 0 Bmo Both v SadaaUi. 1 
L P 3 Bom 0 flowan \ Balap J B P If 
Som 167 referred to Uhcro tho plaintiff a 
degraded Brahmin of the monporah claw claimed 
the right to olilcistB at the cremation ccrfimoriy 
of ell deed bodies brought to a particular ghat 
and prored that she and her father had officiated 
as such lltlJ that tho custom pleaded could 
not be rccogni ed because m tho first place it 
aas not immemorial in the scrond place it wa* 
Dot rcasonablo moamucli as it tended to create a 
monopoJv in iho third place bceaiiso it was 
ehown not to have continued without Intermp 
tion sraee its origin and foiirthlj beeau o it was 
uncertain in respect of the locality in which it 
was alleged lo obtain and in respect of tl o persons 
whom It was allepetl to affect Tvxon \ 9mif/ 
II I P 40G IS J J SIO Mtfffr \ Penne 
{390tf - Cf 53! 5i7 Johnma \ Clari (390S) 

J Ct .^03 3fJ Sif Itrjx. Clulaloiie 9 11 1 O 
50^ "01 B fyxr iUen 11 tok Si Jlamntlot 
\ Unniu 21 U If (LijlCOS Ixlehv liitruj 
,33 if 393 310 3 r H 4 -J < ell ' 1/oyor of 
31 iiinghim 30 T T \ ''447 3t nafPxtrfx 

PJorxixi 39 li I {!• a) hJ lloorl s JJiirtnl 
Poa J {ISJ") J G I '13 ref nvtl to ( oinuist 
JtrM r tuAiBwsv or I ivnnvT Mimpjpsuty 
( t»ji» 14 C W K 105" 

2 — — I ■ . gocccSJlon— / o» i// ruxltnn m 

3rirxli>ivf r f iiri ir-j f k- jntrmtiiff 

/A f rt — / ronf of eu tnn — ffo^ f Jar ft— 
fif s in foji' III If? r] Ut f iTfiJ JO »B inner of 
hnmeg letn rvrl—lKt ,t, ehoi'inj 


to I at lory X tr and v I x cf tn I > funU rother 
fAnn fa I cf y t nee of <t eu lo In a family of 
Aftban Thatur In Ou Jh the rcAf^indcnt n«ik 
. — death 


I full broil n ... ^ 
«? an- 1 J an e »«}r calld IV okaha The pflfant 
tej I ri tf er of the rr ponijrnt and of tho <1 -cessexl. 
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HIKDtr LAW— CUSTOM— con/rf 

»Ded for a nioioty of the share of the estate vhich 
had helonjcd to the decca ed on the ^rrotmd that 
by a cu tom m the family a step brother was en 
titled to snccccxl equally with the full brother 
lupportmf; hn ea«c tvholly by wajib ul arees made 
SO years before suit the entries in which were 
admittedly made bj the settlement ofheials after 
inquiries from the members of the family then 
firing and wer»i duly atte<ted and signed The 
Court of the dmlieial Commissioners found that 
though there was no rebuttmg evidence no in 
itacee was adJaced in which the alleged custom 
had ever goserned the devolntion of the property 
and that besides the entries as to the enatom the 
wajib ul artes oontamed other entries in which 
eonlradictory wiews of the parties who attested 
them were expressed and which afionled internal 
evidence against the existence of the alleged 
cuatom and held that the entries m the waiibol 
arzos were not although unrebutted enfficicnt 
proof of a custom in derogation of tlie ordinary 
Mitahshara law Iftld afiirming the deci ion of 
the Judicial Commissioner that no class of cvi 
draco was more fihely to vary m value than that 
of wa]ib ul antes — 1/u/ainmud (U Ailun v 

Jliisatn Xfian i L P % Cale St It ‘'S I A 
let and I’artoti Atintrur v Chnndarvitl AuRUvir 
I L P 3t in -tST L P 3C I A US —and 
wl ereas here it seemed ]irobable tiuit the entries 
recorded connefea the view:i of inaividuafs as to 
tho practice they would wish to see prevaibog 
rather than the ascertained fact of a weUesub 
h bed custom the Judicial Comroi aionera rightly 
attached weight to the fact that no evidence at 
all was forthcoming of any instance in which the 
alleged custom bad been observed \Ra^T 
61BOS V UenoA S{\GR (1910) 

I L R 32 All 363 

S — — - — Baboasa and Sohag gtaiUs— 
Proof of C’lilom—Cwlom ereludiny ftnmlt* from 
tuceuiion m JDarbAarffo Pnj family esfa/e—^vsfom 
of etelnaion nol onij from lutettuon ta Jlaj hvt 
cilenJing (0 succession in coltaUral troneAei of 
famtlj-^uilom efjcctitt nolwUhflantUny porfi/ion 
had lakfn place tn /unify fin» h Tn a suit bv 
one of two brothers m n junior bcauch of (be 
family of the Darbhanga Paj (an estate governed 
by tbe rule of male iincal primogeniture) against 
the mdow of the other brother for possession of 
h r deceised husbands properti on tfio ground 
that widows were b> the custom of the family 
wholly exclude ! from succession not oulr to the 
Paj It elf but also m the collateral branches of 
the fimily — Jlelt that there was on th evidence 
a valid custom establi h d m the junior branch 
cl tie family to wliiih the parties belonged that 
widows dll not inherit tnliunflo properties sni 
that th Bucce sion m the ca 0 of caJiay grants 
was goicrncd 1j the eamo custom os goveinea 
tho succession m the ci e of l«i5 luuo grants 
The custom apjlied in this ca c notwiib tan<lio„ 
a reparation and partition of the projiprtv whieh 
had been effected between tho plaintiff and h« 
brother and con equciitlv on hi brothers death 
the plaintiff became entitled to such of the c lato 
of 1 IS deceased brother os consisted of babtuma 
nnd cbIoj properties together with accretions 
which had been made to the former property 
tield also that the custom was stronglv suppewted 
by instani-es in tie family of widows, who would 
otherwise have been entitled to a lliudn widows 


HINDU LAW— CUSTOM— con/J 
loferest Lavin^ been excluded from or not having 
claimed possession of property on the death of 
the husbands and that the custom being proved 
to bo well estabhshed could not under the c r 
cumstances be defeated by the fact that in one 
instance as tiie evidence showed it was not on 
forced Uords used in the Inbuana and tohay 
grants avrai piiira povtradi were held not to 
be words of general inheritance w'hich would 
include female as well as male heir« but words 
of Lniitation con istent with the custom which 
excluded females from auccession under babuoito 
and sohai; grants which could not be made under 
the ordinary Hindu (in this case the Mithds) 
law Pam Lall Mookerjet v Secretary of Stale 
for India 1 L R 7 Calc 304 L R S I J 46 
Ekuadcshwar SD.on c jAXFsnwAri Bahuasib 
(1914) Z L R 42 Calc 582 

4 Bight to petlorm fe tival in 

a temple — Ubayakat — P jht of mamed dauyhier 
of latl vbaijakar — iSprCKif emtom — Onu» of proof 
Tho ti^ht to perform a festival m a temple is a 
secular privilege and does not confer on the holder 
an office The daughter of tho last vlayaknr or 
bolder of the right bemg his heir is in the absence 
of proof of a special custom excluding females 
entitled to exerci e such right although sbo has 
Wn warned into another (smily Tanytrala 
Chtrouut* T Raja Manilva Pao 2i Mad L J 
179 Raja Rajutiati Ammal v Stibrawoiiin ^refta 
har 30 Mod L J 2." snd TcnjomtdAu v Pon 
daveiieara I L R 6 Mod 151 referred to 
PaHKaJAAiiui. t Tilt SccnriABY ov Btais roa 
IKDIA (1916) I L R 40 Mad 1108 

5 ■■ ■ - Forfeiturs ol laatnlesaace 

nght by widow cot residing in the family 
dwelling house — If eppUa uAen ahsoice dve to 
;us( and feosonnlilc cau e Where tho plea set up 
m defence to a suit for maintenance by a widow 
who had ceased to reside m tho family dwelling 
house was a family custom under which it was 
alleged a widow unless she resided at the place 
appointed for her residence forfeited her right to 
luamtenanco HeW that aueh a cn.'itom even if 
established does not deal with the question cr 
an absence from the appointed re idenco doe to 
just and reasonable cause BPWASrNnAit Deb 
V Bwabba hlANJABi Dai (1917) 

22 C W N 433 

5 B) Dindii fair — 

JuDiifyeuttani — ^ligrationofJamtljcaTryingeuslon 
of pnmoyenMttre—Cu tom ij nrcc nrt/y cto es iriiA 
IA< eersero/vfffee In a suit for partition of family 
properties the principal Defendant claimed that 
auccession in the familv was governed by the rule 
of primogeniture the properties being in con e 
queoce impartible andas such belonging cxelu ucl\ 
to him as the holder of the gadU and the title of 
Fana It wasnot disputed that the fsmily to which 
the parties beloneed were Chohan Rajpoots wlo 
had migrated from their original homes into the 
Limar District m the Central Piovinces UilJ — 
That the presumption was that thev earned with 
th m to their new homes the cu'toma and institu 
tions to which they were subject in the land of 
their birth That the evidence rhoued thst the 
custom of ynmASMaMfea which thefamilv brought 
mththemconti^MWp fsmi]\ under tbc 

Whomedsn the |fulMl|k > linti h rules 

up to tho pre nt fe exisfen t 
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HINDU LAW—DAUGHIEB’S ESTATB-cowW 


'>ftlit,famiiyasancntitj through so manj ccntune* 
\sas mainly owmu to tlus ciuton o-nd tl»o kheoiy 
favouied in tbf ludict&lCociaitssioMr fi Court tL»t 
after tW head o/thefaniify ceased to ho thohofder 
oi a hereditary fiscal ofiicc the jwwor nieiubcrs 
must naturally assert tbemac-lvcs as efaare hewers 
according to the ordinary liindu Jaw whttJi »» 
consoeqenco uouJd dispJaro tfie cuatoni aaa based 
on a pnon reasoruntj ol a epeeulatne cbarsrter 
The mere cessation of services lo ulucfi t£«ta» 
Jaads lit® &tlaeU«.d which are hy custom impsitibJo 
does not ordiaarily destroy that custom. Kama 
U atLa-rABSiiiOiiv BauAN^rvoK 

S6 C Vr n 226 

6 //indu laiD, cut 

(oMarr/ lata <t( t:nfia«c« teit& i/ enjoreeabh — l>husaT» 
of Our^aen emtyrortny to Ike fjentral Prt/iiitce ^ — 
Adoption o/orpAan i/iwitd It is beyond questioo 
that according to the U« a! the Miuhthira as 
reoo^ni ed by the School of Oenares an orphan 
cannot be aiojvtcd It i» also hftyoml doubt that 
jn aoine parts of Northern India particularly ta 
Districts now m the Punjab or odjAceat to the 
Punjab thoalnotyulcsoftboMvtahshira aerecog 
owed by the School of Benares have not b«n 
loiJpwed bi smse castes tribes and laotUirA ol 
Hindus and that customs wbKh arc «t eanaoce 
with that law have for long been consistcntiy 
followed and acted upon and that «hcn aneh cus 
tons are ratablisbed they and not the strict rulct 
of the Mitaksbanvaith which they are atvananco 
are to be applied Tbev are found pnncipally 
siRoagst the egneultnmi c/assirt but they are 
nlso to he found among elas ts winch aro not 
agriculeursl 'IbeDbusars of Gurgsoftarepovemed 
la fflflttcrs of adopMon nor by the orlhodOT Hnfa 
Jaw but by customary law and the adoption of 
orphans by Dbuears briHR conairtent lutb that 
customary isw it ralid Ram Kjsnoa.i* Iai 


haratak 26 C U N 882 

7 — — — • iPhero A (aoiiiy 


la governed by the rule under ahich succession to 
an irapartiable estate does not to females 
So lon^, n» the fatnily remains united tli« Intrdcn of 
1 roving the faunlv I as ceased to be united f es on 
the person sUeging it Raj« Jacaciasira Kruasr 
e TnAKUB U AtiR N SauK 2 Pal L J £39 

8 . — In dealing with 

the custom of sa enttro comroanitr it is more 
important to have regard to the hirtmy of tlio 
main body than tolbefiiPtQrvof the lees import ant 
bran he< J'osition of J3mi Chwratt QaJhdas 
divcu^i d SiranPEO Ivapax’v Ra*! a Kusnw 
SPalDJlM 

HINDU LAW— DAUGHTER’S ESTATE 3 i 

Ire Hinti I i\T— I-rfipajTiNrr 

X L H 34 Bom 510 

1 — — ~ 1>« «e for jK)*tta 

tion of /offer# tMite obfai/iet by dav!^h^tT~~J^io?f 
of dau^hlff-a fcni to exeevit •%/£% Jetrtc Tho 
daughter of a. separated Hindu obtained a decree 
for possesaitjn of her fither’s estate against certsm 
twspas^ers Before however sho coufd ohtaid 
po«session she died and feet eons applied for 
ciecutiQU ffeW that the ditighier represent^ 
her father a esiato nhen she brought her sait fetf 
posses ion tni that the persons wfip sneceeded 


to tlio estate were entitled t«7 execute the decree 
-wfuch she fiad obtaLined AUuapeo fixuon v 
Sbeo Karax Sti'Qa {1012} 

I L S 35 AN 481 


2 


- Sail fiy iinmarfiei 


Jttutfhfer for poeieanon o} her falhe/i properfy~' 
J>a{k of ylflinfi/f— /fij/if of marritd dau^kteri io 
timlmue fhe {tUffaUon A separated Hindu died 
leaving him stimviog a widow and four daogfitcrs, 
three nutmed and one uamamed After the 
death of her mother the uniaafricd daughter 
«acd lo ft-cover posseasioa of her father « estate 
aemmg her thrcB maniti! sistcra as pro formi 
defendaats The plamtifT however died during 
the pendency of the suit The three marritd 
dauglilera were tficn oa thtH application troas- 
ferred from the array of defendants to that of 
ylainttfU Nevertheless the suit was dismissed 
Boon the ground that »t bad abated by te&soa 
of the death of the onginsl pJamtiff Ifeld that 
the suit should not have been durmsseA The 
original plaintiff tepre ented the estate and her 
owlers were enldlcd to coBbnun tho litigatioa 
which she had cofflaienc'’d. ifohaieo v 

Karan Sin^k I L Si 3$ All m nnd I en 
tata Asmyann Pdla* v Subhamf/iaJ J X> Jl 3S 
iSad iOS referred to Balak Hurt t Sfur^a 
J L R dO All 4D not followed^ 

KbtiwAn V KLibpvl biNoir (join) 

3 L R Se AN 122 


HINDU LAW-DEBT 

See IIooic Law — AMtvatJOW 
See Hnnn Law-Joist Faifttr 
See Jinotr Law— V oRtWAOff 
jS» 8 Hivsc Law— S tTReiT 

1 Father's debts— dfifolsSurR— 

Sons obfiyution to jiay coal* aitarded offai»ai fatktr 
tw Utt4<ilon— Benda — Not hyai’ahrtrifa 
Cettain persons who had applied for a 8uccc..ewo 
eeriificato in nspeet of debts due to a deceased 
relative were eoccessfoUy lesistcd in these pro 
ceeding* by oue L They then sued L for a de 
clarvtioo. ol thejr nght of hcirahip and the euit 
was decreed with costv against L L who was 
ii>xng wtlh his son and grandson a? memhers 
of a Joint Mitshsharu fomdy having died the 
decree holders sought to recover the aoioant at 
tho decree from L a son and grandson Reid 
on B review of the autfanntic that L s son and 
grandson were bound ti tatiafy this decree Ptf 
CBATmwEB / Costs awotded by Court sgsiast 
a deflated litigant is not daoda within the 
wieoning of (fie tcvt of Tajnavalkya quoted la 
MiUt.fewi.Ch VI 8 3 vereei!? Nor #«• they 
covered bv the description not i^afoAsmo la 
Iheteritof Uahsoss Tclrvxedtoin Burlar AMejar 
V Kkttchttr ilars«r S L P 33 Ron 34S 
X^ARTAO SaITP t luisi SiUU (IQIO) 

14 C W N S59 

2 •— Unufatloa— 5ort not haile for 

Fathere d«6» vhm fiarrei— Coiiiracl fet et Ui 
tSlSurety noldi&ekei fffd \f cfoim ooainst prn tipai 
defeto’ idlov d io lecome barred — LimifatidJi Ati 
fgJT Sek II Art SI Undivided f&nnty ptq 
petty devolving ou the eon by survivorship h 
«ot the general estate of tho father Withm the 
mttauing of Art 03 of Sch II Limdation Act 



( i96l ; 


DiGb^T Oi' CASitii 


HINDU LAW— DEBT— <on/(f 
IS»7 and a »uit to recover from tlie son oot cf 
*ucli estate tl»e Joss occnswnM bj tis fathers 
treach of tru t is not cowmed by Art 9S ■. A 
son J9 not under the Hindu 1 aw li&Ma to yay 
1 debt of the father irhich was barred again t 
him A debt the recovery of vrlncb w barred 
by limilalion is not extingmshed and tho debtor 
Is not by reason of the bar of limitatKoi dis 
thaJBvd therefrom. Tbe omi »ion of the creditor 
to sue the debtor vitbin the period of Imutation 
fs not an ait the Jegal eonseijneaeo of which is 
the diseharse of the del tor and ueh oan ioq has 
not the effect of di cfmrgmg the surety under 
ss 134 and 13? of the Indian Contract Act 
Cflrifr V B h!< 25 CA D 6CC referred to Jtanjit 
iingh T \ouliaf I f P ’’4 4U SO-t dissented 
fiTsm SuBSiHA’^u Ai\aE t GoPAna Anait 
(1000) I L R 33 Alftd 308 

3 Def&m&Uaa itut costs — Debu — 

Seng haht!i(j /en" falser * debt — Jfoney borrou-ed 
to itfeni a suit {or d fomatlon not an tmtnoral 
dd>( lleU that under the Ifindu Law money 
bwowed by the fatJjer to defend a suit for 
defamation is a debt for which a Hindu son 
and gr&nLon are liable Soiicn ^CHda t 
LtUkSiua (19U) I li R S3 AU 472 

4 ■ — paiQ&gts— of decree 

—Dtertt ejatiwl /alhtr for domaju — LiAbildy of 
ton — iltlolthora Lav^lmmcral or ftUgal debt 
A decree obtained by a person for damasn oi 
■ecount of injury done to his crops by the ob 
atrflctioa of a channel throagb which he was 
entitled to imzate his lands against one B vho 
was governed by the Sfitakshara school off inda 
Xsw could be wtecoted on bis death eeamst his 
son, where it could not be said that the deereo 
obtained was due to an set of the judgment 
debtor which was a wanton interference with 
the rights of the decree bolder and that tbo 
liabd/ty imposed thereby on the judgment debtor 
was an illeeal or immoral debt CuHAKaimi 
IIahtow V GA'ioa P»as4D (1911) 

I L R 33 C:^e 362 

5 — - — Vasecarei debt contracted by 

linuted owner when binding on estate — 
~H'iU bind */ mode aflrr due enquiry — Proof of 
dye tvquiry — Aature of nyhl liable to be devested 
hy adoption — Traneftr of i’foperty det * 3S 
Unseenred debts contracted by a limited owner 
will be bmdjug on the estate if incurred for pur 
poses which will justify a charge on such estate 
The rale laid down la the case of Banyman per 
thod Panday v Aooieri 6 Mad I A 39J as to 
the sufTicicncy of a reasonable miuiry satisfying 
the creditor of the eKistcnce of reasonable serc^ty 
to va’idate a claim against the estate JO the bands 
of a manager applies m the case of all loans whe 
ther aecnred or unseenred Pepre eotationa by 
the borrower ore evidence of the existence of 
such pergs ily but are not generally m cbcmselTes 
aoEcient to discharge the burden Wbicb testa 
upon, the creditor of showing a reasonable mqniry 
as to the Lmding nature of the purpose /or trbtcb 
the loan is contracted In particular cireinii 
sances however they may suffice to shift the 
burden of proof to the person impcachnig the 
debt or alienation If a 33 of the Tranafer of 
Property Act is deemed to enact a role as to rea 
sonable inquiry in excess of what is required 
by tho Privy Council m Ifanumsn Fersad s ease 
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HINDU MW-DEBT-m«W 


HINDU DAW~DEBT— fo»W 


pett«. xchich tn Pie e<je of law was »il DnOQA 
RAJU \EMIATARAMA JoOIBiJU t ACDKfAXXT 
Sesha^ia (1912) ILK S5 Mad 660 

"a — Grandlather’s debts— t at 

thnra — Grandson t) liable far tnlerut on $ra»<2 
father s debts — San s liahiliti/ tf ma>j lx lArotrs 
primarily on the share cldatnel by mrttvorahip 
from father ontT grnndlafhe A decree for laesno 
profits witb mterost was pa sed egamst A «um1 
D ^landfatUec and father re pretiveh of M alter 
R was bom Snbsefimnllj on the dcoth of I 
and D the decree IjoJUer sought to execute Uia 
decree against the entire anec tral property m 
the hands of if R claimed that m as irtnch ns 
the debt was his grandfathers he ivas not {table 
for the interest Uthl that the v'tong heing 
the joint ect of th.o fatner and graadfatber nod 
the liability arising therefrom being that of the 
father as sieU as of the grandfather the son was 
liable for interest Thit after the entire pro 
petty vested m R on the death of A ami £ there 
was no distinction between what was oLtained 
by P bv survivorship from them and has own 
share so as to enable P to compel the decree 
bolder to proceed first g ainst ebaro of tl>0 father 
end grandfather to the c vciusion of hia own 
chare Queen IMietKcr the rule la Nuhun 
Perskad T 2 tjmn Penhnd I L P ui Cah 7SS 
$ e 31 C w Sn throwing the burden prt 
manly on the chare of £he father apnliec to tbo 
case of a simple money debt d» uistingoished 
from s mnrtca"® Ramdeo PnASitAD Sl^on t 
Ourx Ko&b( (1011) 16 C W N 383 

3 Ptoas obhgation—Decrea lUht 

tnenrretl by falhei «a dnostonant commtffee mem 
ftp — hijenahanta eneaning of The liability 
of a Hindu father who as a member of a devas 
tanam tommittee unauthonsedly cpends the 
dovastanam funds for expenses of a litigation 
and is afterwards directea by the Court to pay 
the costs out of bis own private funds constitutes 
a debt w! ich jus sons and grandsons are itndef a 
pious obligation to discharge The eepressioo 
Atysi-oha tka debt means a debt irhieb » not 
supportable as valid by le^al orgumenU wnd on 
which BO right could be established by the creil tor 
in a Court of Justice Purbar Ahaehar v Rhachar 
Ilarsitr I L £ tt2 lip»i 338 dissented from 
Chakowi Jlahlon v Gaaga A. ParahaJ ISO L J 
followed Ai3/<Jsoyya» v Ponnusamt I £ 

Ji IS \lai 90 and Khal lul Pahmaa v f^ofttnd 
Pershad I T I a.!} Cttlc 33S referred to Pam 
eangar v Sccrefary o/ StnU 20 Mai L J 80 
distinguished VrsuoopatJ. Naido v Pamaka 
ciLSM Cjietty (1914) 3 t R 37 Mad 45S 

9 Dufy of widow to pay her 

bushand S debts — Even though turn barred— 
Wiloie not bound to pay debts repudiated ft/ her 
husband »n 7 is Itfotme Under Hindu Baw a 
widow 13 under a pious obh^aiion to paj her 
deceased husband s debts even though they may 
bo tim birred bat she is cot bound to pay 
debts which her deceased husband had repodisted 
before hia death Bhaowit Bhask-ir i ''■ivrattt 
B akiiARVM (19U) I L R 89 Bom 118 

10 Fathers dabts wroagfolly 

lacnttec!— De.’/j contracted t« tra-l curned on 
aan nal ( ot rn nml Se lanlt Condi ci Pule. JWi 
bona eantiQt cstiipe liability for piyment of the 


debts of their father contracted in a trade earned 
em by him m contravention of Government 
Servaata Conduct Rules on the ground that 
tho conduct of their father la contracting debts 
m sadi trade was aw/aiahar PAjiKttiSiorA 
Tbusuas t> NAntVAK {1915} 

I I. R 40 Bom 128 


Antecedent debt— Pnor mortgagee 

Iry father of jo »< famPy esUtle itlitiher an anfece 
dent diii to support a eubatquenl snortgagt eo as to 
charge eons sham aUo An mdependent debt 
neither illegal nor immoral contracted bj a Hindu 
father on tbo security of the joint family estate 
antecedent to a mortgage sued on is an ante 
oedent debt so as to support a charge oa the 
sons shares also to the extent of the sums secured 
on the prior mortgage Sahn Pam Chandra V 
Bkrip Singh 1 L It 39 All 437 expUined 
Badagala Jogt Aoufa v llendalam. Paptah An du 
3S M L J 38"^ oremjled Aruuoeum CnETTy 
t> Wtmnj JvO0v&VKi(1919) 

I L R 42 Mad 711 
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- DebtsiacnnedforbrefichDlcIvil 


doty as trustee — u-htther Aiyvahanla — LvsbilUy 
of sons (0 paj during father e life Ume A money 
decree was pblained agaia»f * Hindu fstbrr for 
bis fAiIore to aecouat as t trustee and lo csecution 
the ancestral family property wo* attached The 
floDs baring applied to raise the attachment oa 
tbe ground that the money debt in the decree 
ei'e.insi their father was tainted with illegality and 
immorality and that th»r ebares could oot be 
made liaue la esecotioa during the life time c2 
their father Ueld that tho decretal debt of the 
father for breach of civil dutv as trustee was nob 
AvyaiahanXa Held further that the ahares of 
the aona la the ancestral property could bo 
attached and sold dan&g the fifo time of {he 
father for the aatisfaetion of his personal debt 
not tainted with lUegaltty or immorahty BaAu 
Jtam Chandra v iiAiip Smph f Z, R 44 i A l2S 
discussed ItAyuAier lOisBrvaTH v Gahesh 
Axhaw (1918) I D R 4S Bom 612 

J8 Legal necessity — Mitalskara 

—Joint Hindu family — I>tb(— -Money borrowed (o 
comply with c decree for pre empUart in favmr of 
ike father A decree for pre emption providing 
that Ibe pre emptor shall acquire tbe property if 
h« pays the amount mcRtionca therein but other 
wwe hie suit «iU bei dismissed is a debt such as 
wiH support ft bond given by the father of a joint 
Hinda family to raise money for its satisfaction 
Hathu « KiTifnAif Lai. (1910) 

1 L R 33 All 242 

14 Widdw — Money 

ftortotoed for legal neeesstly—ConsfrvettoA of tii/J-— 
Feast on rtlam from pilgrimage — Dattghiera mam 
age Money borrowed to defray the expenses of 
the wawage of tbn daughter of a Hmda widow 
us poxse^sion ol her husband s propertv is money 
bonwwed for Ji^al necessity but a feast given 
oo retura frooi pilgrimage is not so connected 
with the pilgrimago aa to justify its allowance 
as money expended for leRoJ necessity Pxpenscs 
iDcarred in the construction of a well may bo a 
legal necessity if it bo proved to be for the benefit 
of tbo estate Marhaji Lai, t Oatan Sisaa 
(fOlO) , I D R 33 All 255 

15 Promissory nofe exeentad by 

tathec befora partition— P<n«i«il of the note 
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miTDtl LAW-DEBT-<-0"fI<J 

ly liDer afttr jtirtition — Son» Jiibilily on »KeA 
rote — i low c>?Ji7fl/on to di charge father t debt* 
eiltnt of \ Hindu on ib not liable duniig hw 
father s bfc time on a promi sorj note executed 
by lii« father aft r partition m renc’Ral of a noto 
espcuted by the father before partition The 
recent deci ion of tbo Judicial roimnittco in 
Sa<u /’ll n Clandra v JIup Sing L P 41 I A 
I G does not oiernilo the long Imo of decision* 
as to the ri bt of the creditor of a Hindu father 
to Bu** the father and the eons for an antecedent 
debt Incurred by the father for purposes neither 
illegal nor imnjoral and to attach and to bring 
to rale the mt re t of the sons as well as of tlio 
fatl er in execution of the decree in aneb a suit 
Per KiMABASirASii SaaTMTAn J The decision 
m Safu Pam Chandra V Dhup Smg L P 44 
I 4 1 G makes it clear that it is the primary 
dutv of the father to pav debts meurrod by him 
not for any family ncee itj but for Ins ovn pur 
poses and that the pious duty of the son a&ummg 
that It ari_C3 at nil during the life time of the 
father an os onl\ if the fathers share or his 
self acquisitions arc m ufTicient to meet the debts 
pEDA tEVK-SHNA t bnEEVrVASV DeCKSH ITCLU 

/1Q17) I L R 41 Uad 136 

16 galo of I*.inily property— 

t ndtr d erte ojanct julh r jeuonnllj — t afi fiiy oj 
«ikA ta'c 1 fere «f ht net proreil to be illegal or im 
tnorof— t^e /nteerdeiit d'U Mherc a Hindu 
father m a .ilitak hira familr contracted deVts 
not prored to bo illegal or inimonl and a dscreo 
MBS passed against him p rronallv Jl 'J tfattho 
decree was binding on the Inmily [ ropeity and was 
ctiforc able against the joint family estate The 
decision of the Tudicinl Committee in Shahu Pam 
ChindraeCait IIP 30 All 43’ L P 441 1 

7 G doesnotoaernilethelonghneof casesacconl 
ingtos hi h a creditor who Las obtained a ncraonal 
doerco for money a'’ainst a llitakihim latlier is 
entitled to levy cxccutioa against the cix irety 
of the joint family propertv MaonrsoDai. D\s 
■^IoTIa'^T I lawABt Dtvi Deth (19'’0) 

I L R 43 Calc 341 

17 B a Hindu 

toiemed by Mitaksara ’aw d vised hir propertitv 
wliicb were self acquired by a will \ hereby ho 
proTi icd that < ach of Ins sons w as to lii e in joint 
mess with his brothers up to the ope of -o when 
the hare of each would fully befong to him m 
title after ycstin" absolutely in his sons and 
grandson etc ' durin'’ tho minority of his / the 
e dest son and P borrowed from his brothers 
ropr sented by the guardian with tbo permission 
of th^ D strict Judge for pUTChasmg a residence 
''iibscquently a decree was obtained again t / for 
tl e money and in order to get a stay of esecotion 
ofth do reo in terms of the order of the High Court 
/ exceufed a security liond charging 1 is pTOferta 
inclnding his share of Tanl has He'd that tie 
money was lent and borrowed for lic^itimato 
family purpo es and the decree could be ciccntcd 
acamst the entire co parcenary I ila Mctti 
1 noKASK Nance t SniJim I«wai«i Dei Pem 

24 C W N S38 

HINDU LAW— DEBUTTER 

1 Dibiitter ol oUte — Doe 

name Cos ain—Sucetsston-~Cvslom and « ajti of 


HINDU LAW— DEBUTTEP-cmild 

the eommuntty — ^cmoinf and appointmenl ly punch 
— Puitehnama — Stamp Act {II of 1S99) Sch I 
Iff 7 — Alienation by shebail uilhout legal need 
ttly — Permi iton of the District Judge obtained 
HHcfer g 90 of Probate and Idmintstration Act 
(I of I8SIJ hy /raudultnf mvartpresenfation t^ect 
of — Pttrehas rg no privy to the fraud but purchase 
uilh fnottledg ol such fraudulent mtsrepres nlaiton 
\ who belonged to the sect of Gin Dasaami 
Cossams dedicated by his will tho properties 
acquirM by him to two deities The will stated 
that ail the properties morcable and immoyeable 
and the protvta of the said properties would be 
deemeilas tho debutter properties of the two deiti s 
It then provided for tho succession to tho office 
of the ghdait who would eanry on the shrba and 
perform other acts according to the customs and 
usages of the family that none of tho properties 
left by \ would be liable to be sold or be subject 
to any charge for any debts contracted by tho 
shebait at any person appointed to that office 
that if any such thing happened the same would 
be liable to be set aside by the next shebatt accord 
mg to liw and that if any shebait became extravA 
gant or weie found guilty of any grave offence 
by tbo pureh of the community he would bo 
rcmoied from office After As death probafo 
was obtained by his elela who on his death was 
biicccded by his eheh B B made a will by 
winch he appointed defendant No 1 shebait after 
Ins death On B s death defendant No 1 oh 
toincd probate o! lus will contracted debts and 
obtained permis lon under s DO of the Probate 
Act to sell certain properties which B sold to 
sceera) purchasers Other Cossnins of the aama 
community assembled and having found defen 
dant No 1 guilty of misconduct rzcoramunieatcd 
him and by a punehannina removed him from 
hfbatt hip and appointed tho plaintiff as s\ebaif 
ibe ptamtiff brought tbs suit for recovery uf 
possession of the properties alleged to be debuller 
after setting aside tho aUenationa thereof field 
that the will of 1 created an absolute debutter 
Aihvto k Dull V Doorgn Charan Chn'lerji I L 
It o Calc 43S distiQgui hed Held that the 

E arties belonged to tho order of sanyasis goyeme 1 
y tho rules of the community to whicli they 
belonged The ordinary rules of mbentance in 
their entirety could not apply to such persons 
for although tho sncce sion was through ehrUu 
any question as to preference between chelae 
(when It was not provided for by the pura) micht 
be decided by the customs and usages of the 
community and the repiesentatlves of tho com 
munity were the proper per one to decide such 
matters Although the secular prorerty of a 
guru might be mbented by the eheia the properties 
in this case were absolute debuller and the aueces 
eion to the office of allefcaU would be governed by 
the mSes laid down by the creator of the endow 
mept and m tlioir ab ence by tho puneA of the 
community who would naturally be the proper 
persons to decide the qne«tion whit constituted 
grave offence or acts contrary to custom or usage* 
of the family Held that when a member of the 
punch was unable to attend on account of his 
i11d« o^ being on pilgrimage the other members 
of the puRcA could act MonEsn Chavpba For 
r Co SAIN Gantat Gib (191C) 23 C W N 401 
— — DdiiUer~Traii*ier of 

pala apart from debuller Transfer of po/a inter 
riRHlo tieo perrons — lolidiy A cn-tom aothori 
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HINDU LAW-DEET-fo^i/i 

pertx v.hich iR tht erje of lav. was mi? DnodA 
RJjy \ E\jaTAIUJlfA JoOCU/Cr 1 ABDES-Atil 

SEsHATiA ( 1012 } I D H S5 Iflad 660 

-OtandiatliCE’s debls~--A» ai 


i^tira — Grandson »/ Uahlo for >vUTtst on gra^d 
falhiT 8 <hb(s- — Son s bnbiblij tf »ay be (Aroun 
pru/ian!’/ on tkt share ohfamfi by euneionbtp 
from jailitr and ymndfathe’' A decree* lot lacsno 
jrofits witb interest \"aa passed sRamst A Mul 
D pcandfather and father rr pcctiTtlj ol -R a!l*r 
R wn« bmit Subsequent}) on the dcaUi of I 
and D the decri?6 holder sought to OTcctito tho 
derree B;zainst the entire ance tral property Jft 
the hands of R R claimed that la as iQuch as 
the debt was Ins grandfather a he nas nat liable 
fot tbc interest £ftW that tha wiong being 
the joint act of the father and grandfather and 
the liability anaing tlierefrom bcini, that of the 
father as ncli as of the grandfather the bod was 
liable for interest That after the entire pro 
perty vested m R on tbo death of A end Ji there 
was no dishnttion between what was obtained 
by Jt by surrivarship from them aitd Jus <j«rn 
share so as to enable R to ompel the decree 
holder to proceed first against share of tn© {other 
oad grandiatlicr to the exclusion of ius own 
share (incere UUethcr the rule >n AuAur 
Pershad v J’vpnn Ptrshnd I L R ut Calc 7SS 
8 e IJ 0 ]} A 617 throwing tho burden pn 
naoly on tho share of the father applies to the 
case of a nropls money debt as distiagmshed 
from h nsortscaqe TIamoeo FcasRAO Staon t 
Wf Isoeiu (lOU) IQ C W K 683 

8 — — PiOJS oWiStUoo— Decrre debt 

sneuTfed Ly fatbei at ittasfan tm committee tnem 
her — Aiyaiabartia me'ining of The liability 
of a Siiula father who aa a member at « dercs 
tanwin conmittee unautUoriaodly spends the 
devastanaro funds {or otpcnscs of a litigation 
and » afterwards directed by the Court to pay 
the costs out of bis own private funds constitutes 
a debt which his stms and grandsons are under a 
pious ubhgstion to diseha^e The expresnon 
Avyavaharda debt means a debt which is not 
supportable as valid by lee>al argumeBls and on 
which Qo right could be established bj the eredtor 
in a Court of Justice Diirbitr Ahochar v Shaehor 
Uarsur I L R uZ Pom 3J8 dissented Itoin 
CAaloutv ilabloii v Ganqa d Por^hoJ JSC I, J 
ZZS followed hfllaiayvan v Ponnusann 1 L 
it 16 Jlfni 99 and hlol lul Rahman v Oohind 
Pershad I f } 20 (7afv S23 referred to Pam 
aien^ar v ^etrelary of itale 20 Jfod t J S9 
distinguished VEhTOoviUA Naror t HAMArrt 
UHA'S CiJETTy (J914) 1 1 E 37 Kad 458 


Duty of widow to pay her 

debts — CttK tJiouyi time barred — 
loKfid to pay Jells repudiateil bj her 
’ ■ I fe I me Under Hindu Law 


busbaad 

IFlffoiO R 

hu band 

widow u under e. pious ohlmtion to pay 

deetaaed husbantl a debts even though tUey may 
ba tun birred but sh» la not bound to pay- 
debts which her deceased husband had repudiated 
batoro his death BitAOWA-c BfUSfCAF s ^{SRATn 
feiKiuBAu (1914} I L n S3 Bom 1J3 

Father s debts wroaglolly 
■of netrii trt tral ea mtd an 
n nent Smanls Condi t Pnleji 
esiBp© UiVMhty for payment of Um 


HINDU LAW— DEBT— co»l<f 

debts of tb«r father contracted m a ttado carried 
oa by luto in eontrarention c! Goieramettl 
Bervanta Conduct Rules on the ground, that 
tho cmvduct of their father la contracting debts 
in such trade was avymahar RAiSKSjSKSA 
Tbisiuaa t Nahavav flSIS) 

I L E 40 Bom 126 

11 — Anfecedentdebl— ?*r«or morigaget 

by father of jo vt famtlj/ esM: tchelkfr on anitet 
deni debt to evppori o fitbettjuent snortgage eo a$ to 
charge soiw thartt also An lodcpcndeat debt 
neither illegal nor immoral Contracted by a Hrndo 
father on the security of the joint family vstatc 
Antecedent to a toortgaga sued on is an ante 
cedc-nt debt so as to eupoort a. chargo on the 
eons shares slro to tho extent of the sumo socured 
on the prior mortgage Sa/iu Ram Chandra v 
Riup Singh J L J, 39 All 4S7 explained 
Paitaijala Jogi Aaidu v Bendalam Pttpinh Art du 
SS it L J 3S^ overruled AsMOoiLut OrsTTV 
o tlomn Kotrs»utj(13I9) 

1 L R 42 Mad 711 


IS- 


- Debtsfeeurfedfw bleach of dviJ 


Incurred—// le 


duty es trastee — ’chether AiyvnharUa — Liabilty 
of 10 BS to poy during fathers life time A tnonoy 
decroo was obtained against a Hindu father for 
hts futoxe to account as A trustee acd m esecutioo 
the ancestral family property was attached The 
sons having applied to raise the attachment oa 
the gTouQif that the money debt in the decree 
aosinst tbeir father was tainted with lUegality and 
tmmoratitv and that their shares could not be 
made hatie la execution during the life time of 
their fatJier Jiehl that the decretal debt of the 
father for bti'och of civil dutv as trustee was not 
Avyatahenla field further that the shares of 
tho sons in the ancestral property could he 
attAched end told daring the life time of the 
father for the satisfaction of b» personal debt 
not tainted with illegality or imcnorshty 5ahu- 
Rant C^edra V Shiip Singk I L R 441 A f’ff 
discussed Kawmant Kashtnath v Oa'TZss 
Avmui (1318) I L E 43 Bom 612 

23 Le^al necessity — iJtJaU&ara 

■ — Joint Jfindu family — Debt — iiomey bonoibei to 
eomp/y icitS a decree for pre empfioa «» favour of 
the father A decree lot pre cmptioo providing 
that tho pre emptor shall acquire the property »£ 
lie pays th« amount mcntiooed therein but other 
wi«e bis suit vfiU bo dismissed is a debt such as 
will support a bond given by the father of a joint 
Hindu fanntv to raise money for its satisfaction 
Karinr v AtrsDcv Lai. (1910) 

J L R 33 AH 24Z 

24 — Widow — Honey 

bomvtd far legal necessity — ConstrueUon of tnU — 
jFeosf o« retant from ptignmoge — Pmtgliers mam 
age Monej borrowed to detray the expenses of 
the roamagB of tho daughter of a Hmda widow 
in poxsexsioo of her husband s property is money 
fjOTrowed for legal necessity bat a feast given 
on return from pilgrinj»'’o la not co connected 
with the pilgrimage as to justify its allowance 
«a money cipended-vfor legal necessity Lspensea 
incurred in the consttuct/on of a well may bo a 
legal meceanty if it bo proved to be for the benefit 
of the «iaW SUKnAw Lai. v Oaya> Stvaic 
flftlOJ ^ I L E 33 AM 255 


— Fromfssoty note exeeatad by 
lathet before partiUoa— f’eneimf of the note 



( 1^9 ) 


DIGEST 01 CASES 


( 1070 ) 


HIIfDU IiAW— EVDOWSIEiTT— 

cliisi to hold (IiQ land r«nt £rco on (Lot ^and 
v«s put forward nt that time by the gktbatl end 
WM on that account admitted by the revenue 
antliontics ^Vhc^ the (nmilv of the aAcbnil 
appointed b^ the founder died out the iAcLaifaAi/> 
would, m tho natural course revert to a member 
of tho family of the original grantor Stiat Das 
V 1 retip Chandra Sima II C L J * 
rcfcrretl to The mere faet that two branches of 
the family of tho thchatt each collceted a half 
share of the rents of tho endowed property dil 
DOt prove that tho property was treated as secular 
profi^y Pent decrees showing recovery of such 
half shares of the rent from tho tenants on behalf 
of the Thahur were properly admitted in evidence 
tinder s 13 of the Evidence Act Tho fact that 
a tficfail devi ed the endowed property olong with 
his secular properties went no further than to 
indicate that ha purported to bequeath hi* right 
to the sA ^ait hip of that propertv to bis widow 
and not tho property i self Alienation of tho 
endowed prop rty recently made by the sAeAuiti 
were held to amount to instances of abuse of trust 
by tho cAAoils which would not by themselves 
bo sufficient to destroy the dtlutter character of 
tbo bnd if otherwise estabbshed. Unlawful diver 
siona of the promts from the services of the Thaliit 
to other purposes m recent yean also did not 
aUect the validity of tho grant as debulltr Utld 
on tho cotiro evidence that the endowment tn 
this case was not of a private character and that 
the members of the family of the original grantor 
bad not resumed the property endowed and con 
verted it into secular property 5I.toiTUB Cbik 
pna CEiia t> SantT Kmust £)eoc (1910) 

15 C W K 12S 

4 — Gift (s faroar of as idol 
which Is to be sabseauently consecrated — losses 
Sion guen to nanaatr Qy a deed of gift eertam 
xamindari property was expressed to M given to 
the idol which was not at the time of execution 
in existence and possession of tho property was 
made over to a certain person as pujart Hell 
that tho deed was valid and created a trust in 
favour of tho idol Moluir Smyh v Uet 3inoh 
1 L 1 Z’’ III u37 and BhupaU \an 5»ir«/i 
Itrlfut V Jlim Lai iloilra I L R 37 Cale J'*S 
referred to CiiATABBnLj v CnvTAfurr (1911) 

I L R 33 All 253 

5 Gilt void for uncertainty — 

Oijt in favour of tlf Thahurjt in Aij Thaiur 
dwara — ^o tctnple buitf or tlol insfaH d IIcll 
that a dedication not to anv particular deity 
which was subsequently to he installed to a 
temple but to tbe Tbskurp in lus Thakur 
dwaia without mentioning the particular 
Thakurji to whom the property was dedicated 
was void for uncertainty BhupaU Ao/A Smrtihi 
Urtha T Pim Lai hlodra 1 L P 37 Cale J‘»5 
Molar Smgh v Iltl ‘J.njA I L R 3" Jit 337 
and CAotar6Ai<_) v ChaUtr}il i Z- P 33 ill *53 
distioguished FncmnAN Lai< i Anxa Pnnin 
Mdht Sabiu (1911) I L R 33 AH 793 

6 Dehutter — pnvate consensus 

of CO sharers—// map thanp da acler of treat 
ment of properly as secular egect of — PartMion of 
propaiy bj shehrtil tf conierls proprrlj into sctvlar 
-—Legal coniersion proof of ^\here a pnvate 
dclvller had been partitioned between members 
of the familv for the better enjoyment thereof 
and there bad been sales and mortgages of porticois 


HlflDU LAW— ENDOWMENT-coiKrf 

of tho property by some members but there was 
nothing to show tfiat there was aconsensus to give 
tho property a different turn Ifetd that the 
original debi tier character of the property being 
established these facts did not operate to de troy 
its dsbutter character Doorga hath v Ramo 
Chan Ira J L P 2 Cal 341 referred to Per 
CiUTTfcSJEE J — A partition of dehutter property 
for the purpose of convenience of the user for 
tbe shrla is not a violation of tbe trust for tbe 
aAcZia of the property Per Jevmns C J — 
Where the original debutter character of a pro 
perty is found in a suit to establish such character 
against one who claims under an oriainal ehebail 
lies upon the defendants to show the subse 
quent legal conversion of the land to the ordi 
naiy u-^rr of the property Juygut Mohecnee v 
Ra/endra AntA 10 R L 1 10 SI referred to 
DnanuA d*s Mandol i Gosta Beuakt Mivdol 
(1911) 16 C W N 29 

7 ■- Shebait office oi— Succession 
— Deed of appointment — Construction — SkuK'ja 
sAisAyanuilraine Where it was provided by deed 
that the euecession to the office of a sheba t should 
be sheshpa slislyaniil rame (i g disciple follow 
ing disciple) Held that upon a proper construe 
tion of tho document there was notWg to pre 
vent one disciple from succeeding a co disoiple in 
tho line of tbo ongmil shebait Gofal Crakdra 
C flAKRAPASTV t RAbUAJtAUAV DaS RaBAJI 

(1911) 16 C W A lOS 

8 — — Bight of succession to shebalf- 
ship of temple belonging to Ballavacbsrys 
Gossains — Budenet of dedication — Chim of per 
tons tneompetenl to be seboits (us Sent/ Bhals) o/ 
Ballav temple disallonnj os defeating the purpose 
for uhtch the founder SAtohliiAcd tAe icoriAi^^ 
TtUe—Iroof of independent titl to lueeee lon at 
sheiatt In a suit for possession and tbe right of 
sebsitship of a temple belonging to the liallav 
chaiya OossMna founded by ono 'Muttuji tbe 
maternal grandfather of the plaintiffs (appellants) 
tbe defendant (respondent) contended that tbe 
ordinary Hindu law was not applicable as alleged 
by the plaintiffs and that daughters sons were 
excluded by customs from succession Held that 
apart from positive testimony on the point the 
performance of tiio worship of tho idol in accord 
ance with the rites of the sect (or whose beneSt 
It was held might be treated as go xl evidence 
of dedication and the ordinary rule of Hindu law 
relating to the descent of private property wm 
not applicable ffeld aUo that the rule that tho 
heirs of the founder succeed to the sebaiLhip laid 
down iR Goseamee Sree Greedharee/ee v Poman 
talljee Gossamee I L R 17 Calc 3 L P JO 
J J 13i wa- as there implied, subject to the 
condition that the devolution in the ordinary line 
of descent is not inconsistent witb or opposed to 
tho purpose the founder had in view m establish 
mg tho worship In tho pre ent case the appel 
lants being Bhab and not belonging to tbe 
Cos am Lul were not competent to be she baits of 
a Ballav temple where the ritea were performed 
according to the Ballav ritual, which it was 
clearly establi he 1 tl ey could not perform To 
allow their claim would defeat the purpose for 
which the worship was established Retd fur 
ther that the respondent had estabbshe<l as 
independent title of his own to the temple as 
being the nearest male relative of Muttu i both 



DIQJSX OF CASES 
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( 3367 J 


HINDU LAW— DEBUTTER~eoRc?47 

eing the transfer by a ehebait of lu3 yo/a only and 
TUth It the right to the o0erings mthont at tha 
eame time transferring the interest in the de^ffer 
nroperty ftppettimmg to the yala w not CBtabUshed 
be evidence of transfers which passed both th« 
j-ala and the property A transfer of the pafa 
apart from the property la not beneficial to 
the deitj The severance of a pnla of tior^hip 
by transfer by the skebaii tnUr tiioa to two persons 
13 not heneucial to the trust Nitia Copai> 
Dissrui t HoHiija. Muammar 

&4 C W K 309 


HINDU LAW— ENDOWMENT 

5«6 Hrsnu Law— PE uoiotfl E'njotme'n* 
See Land a< ot ismo'i 

I L R 39 Calc 33 

1 — LtmifaUoa— Acfterae pojK««on— . 

Dispute tetunn aenior and junior tMae at to 
tveeetaton to Hindu malAs—Ehnmama allotinff one 
rnatA to senior ehela <» jieTpeluxiy and the other to 
junior chela at «dA»fair*-^ut< withtn 

ticelii ytart from tentar chela e death hut 27 yeara 
from date of eLraTKama—Bindit Lau — E-ndoienterit 
The htohant of the temple of a Ifmdu idot who 
vtaa iQ posiessioQ of two maths one at Dbadrak 
and the other at Sibisarai died leaving two eAefos 
or disciplee between whom a controversy arose as 
to the right of ncceation to the fnothe sod the 
piomrty annexed to them The duputa vas 
*6ttled by an arrangement embodied id an ritrnr 
name dated 3rd of November 1874 executed by 
the senior eheta in favour of the junior chela by 
which the math at Bhadrak was allotted in per 
petnity to ifia teoior chela and his suceesaors 
while the math at Bihisarai and the properties 
annexed to it were allotted to the junior cMa 
(described therein as an adhUart) and his succas 
SOTS for the purposes connected with his moth 
subject to an annuai payment of Re 15 towards 
the expenses of the Bftadrah math Less than 
twelve years after the death of the eemor ch la 
but considerably more than that period after th« 
date of tho eiramama the appellant the successor 
of the senior chela brought a suit agatiul tbo 
junior chela to recover possession of the properties 
annexed to the Bibisaiai math on the aUegation 
that they were ddvUtf property dedicated to tho 
worship and service of the pfaintiS a idol, and 
held by the respondeat (representing the junior 
chela) as an adkiian in charge of the Bibtsatat 
m«fA and asserting it to be a molh subeWinato 
to tho Bhadrak math — IfeW (sfiitxsing the dee» 
Bion of the High Court) that the property dealt 
with by the ehrafnama was prior to its date to 
be regarded as vested not m the jiohant but IB 
the ido! the Mohant being only its representative 
and manager and consequently that from tbs 
data of the eframnina tho possession of the jonior 
chela by virtue of its terraa, ws3 adverse to Ibo 
right of the ido! and of the senior chela as repre 
seating that idol and that the soil was barred 
bcatstiotL Dauodab Das v LAKCAsr Das (1910) 
I L R 3" Calc 885 
2 Alienation of endowftd pxO 

petty — RoHer of ehilaii to grant lease »» WW 
jitlutiy at a fixed rent — Limitation Aets fXF Of 
J377) 5<A // Art 134 and {IX c/ JSiCfS) Seh J 
Art tSi — fioKg fdc Furchoser — rweSastr of 


HINDU lAW-ENDOWSIEKT-con/<f 

solute title — Privy Council practice of — Peiieto of 
former decision In a suit brought by tho Raja 
of Panchakote as the shebait of certain Hindu 
deities to recover possession oi ithulltf property 
which bad been alienated more than 12 years 
before the institution of the suit by the plaintiff a 
predecessor in title who had granted a mokiiran 
lease of the property m consideration of a fixed 
lent and payment of a fmo equal to two years 
rent LteM (reveramg the decision of the High 
Court) that the sail was not barred by iimitation 
nndCT Art 134 of ScL II of Act \V of 1S77 tho 
lessees (defendants) not being the purchasers of 
an absolute title and therefore not purchasers 
within the mcnnmg of that article Co* 

nornr T Shyama C/iaran ^andi J L P 3S Calc 
JV03 L R SCI A 148 followed The Judicial 
Committee of the ftivy Conned are averse |Iroio 
reviewing on an ear parte apphcation a considered 
decision in & former case delivered after full argu 
rnent Jsswar SiriAii Chaso Jig t Pam Kajiaj 
Gbo 3£ (19)1) Z L B as Calc S2S 


3 Proof that grant was for 

bonfi fide pnblie reliffions purpose — DcluUer 

—Vcalinys utlh the property and income — Separate 
coHcetion by persons jointly interested as shtiatls— 
Bequest of j^operlits loth endowed and secular-^ 
Breaches of irtisl — AUenaiion ef ptoftrly and ditsr 
eion of income — Evidence — 4<im«ssiiifiiy— Cow of 
sanitd-^Deetston of retenue ttulherrties tn laKheraj 
reaumjdion proceeding vnicr Beg J1 of 2S1S—Rani 
deaees Ttcoiertd on behalf of Thalttr—Endence Act 
{I of 1S72) s 13-^Shelattshne failure of— Bnerter 
of oficc to donor In order to prove that certain 
lanus form the aobject of a valid pubho endow 
meat it must be established that an abaolnte grant 
was made with tho intention tliat tho profits ahonid 
be applied for the aervices oi tbo idol 
and to establish the £o» d fde character of the 
endowment it must be proved that the profits 
bare eioce been so applied, and the membeia of 
the family of the founder hare not treated pro 
perty as one the profits of which were mainly 
inteadvd to be applied for their benefit Keohe 
shvrrt Lwsses v AnsAns Aamines DthiiJ 2 Hay s 
Jleport 557 Guvga Larain Sircar r Bnndabun 
Chandra Kur Choudhry J U H 142 Ram Per 
shad Das Aihilarce v Sn Hiiree Dasa AdKilari 
18 II B J?? iSottfllan Bj acK v Srmati Jugvt 
Soondari Dasei S 2!oo I A C6 Ashvloeh Duit 
T Doorga Charan Chatterjee J L B 5 Calc 4 -jS 
referred to A document which was found to bo 
A copy of a sartad of 1775 which itself did not 
purport to bo the deed of grant by which tho 
endowment was constituted but merely referred 
to the fact that tbo grant had been roado ana 
was rccogaiacd by tho eveeutive authonacd wsa 
properly admitted m evidence on proof of proper 
onstody The etetement m Bvdh Aw?" Dhu 
dAuria v Riradbaran Soy 3 C L J 431 that 
tho question whether tho lands had been absoiutcljr 
dedicated for a public charitable purpOM wav 
wholly foreign, to the enquiry and indeed beyond 
the jurisdiction of the revenue authorities in a 
proceeding under Reg II of 1819 goes too far- 
Where the decuion in such a proceeding that 
certain lands ate rent free proceeded on grounds 
based on alleo^t^'^^ lands were dedicated. 

AS pubho dthutur the decision would not bo eon 
elusive evidence of the validilj of the grant bat 
WO104 at *U events be evidence to show that & 
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nnrou law— ekdowsiest— 

cUim to hold the land rent frr« on that yroond 
w»8 put fonranl at th#l line by the and 

was on that account admitted by the rcTonti* 
autliontles AMicn the familr ct the »W«rl 
appointed bv the founder die<l out the aAfboit Aip 
would, m the natural eour e rerert to a fneml»cr 
ot the family of the original grantor S«fal iXi* 
r irofjp CAnndri It C I J 

refer^ to The mere fact that two branehea of 
the family of the t each col!ecte»l a hall 

ihare of the rent* of the endowed property di I 
not prove that the property naa treateil M seeolar 

H xrty I’ent decrees allowing recovery of aneh 
aharea of the rent from the tenants on behalf 
of the Thahur were properly a Imitteil in evidence 
under s 13 of the Lvidence \et The fact that 
a thcbrttt devised tlio endowetl projicrty along with 
his secular properties went no further than to 
mlieate that ho puriwirted to bequeath his right 
to the »A Init Aip of tliat properls to lus widow 
and not the property i self Mienatiori of the 
endowc<l property recently mado hy the «A<6aif» 
were held to amount to instances of abuse of trust 
by the AhJtails which would not by themselvea 
bo sufficient to destroy the dthutUr cUaracter of 
the land if otherwise estabbshed. Unbwful diver 
sions of the profits (rota th« services of the ThaVut 
to other purposes in recent years also did not 
affect tho validity of tbo grant as dchutitr Held 
on tho entire evidence that the endowment m 
this cue was not of a private charaeUr and that 
the members of tho family of the original grantor 
bad not resumed the property endowed and con 
verted it into aecular property JUoitvn Ciux 
sna SEPa v Sasar Kruasi bEot (1310) 

15 C W N 128 

4 Gift ut favour of an tdol 

which U to be subsewently consecrated—/ o*»t» 
eton gtten lo manager By a deed of gift certain 
eamindari property was expressed to bo given to 
the id 1 which was not at the time of eseculion 
in existence and po session of tho property was 
made over to a certain person as pujari Held 
that tho deed was valid and created a trust m 
favour of the idol 1/o/Kir Singh V Het Singh 
1 L I 32 iff 337 and Bhupati Aalh ^rarifi 
tirtha T Itam Lai jfoirra I L R 37 Cate 1 S 
referred to CliaTARsniTj i Ciutsiuit (1011) 

I L R 33 All 253 

5 Gift void for uncertainty — 

Oijttn favour of the Thakurj in Ai» T/akur 
dtcara — ^o temple luiU or tiol install d JlelJ 
that a dedication not to anv particular deity 
which was subsequently to bo installed in a 
temple but to the Thakurji m his Tliokur 
dwara without mentiomng the particular 
Tbakur]! to whom the property was oeilieated 
was void for uncertamty Bhupati \ath Smrilhi 
tirlka V Pam Lai iloitra 1 L P 37 rale 1 8 
Mohar SiJijA v Ilet Singh I L R 3“ All 337 
and Chntnrbhu} v Chatarjit I L P 33 All 253 
distinguished Pnoimajr I,al i Anaa Pbitbi 
Nidhi Sarnia (1011) I L R 33 AI) 793 

0 Debutter — private consensus 

of CO sharers — If map thang eha otter of treat 
meni of propcrl j as secular effect of — Porfi/io» of 
property by «7ieioi( if eonierts property i«to secular 
—Legal eoniersion proof of 111 ere a private 
deiuller had been partitioned between members 
of the family for tho better enjoyment thereof 
and there had been sales and mortgages of portiona 


HlfiDU LA^\— EhDOWMEVT-ro"// 

of tho j roperly by s mo members but ll cro was 
nothing to show that there was aconv'nsus to giro 
tho property a diflerenl tom i Hell that the 
original d> niter character of the property Ix-ing 
o lablisled the o facts di 1 not operate to de IMy 
Its debultcr character Ihirgi \c/A v ft-imo 
Chandra 1112 Cale 311 referml to I er 
CiitTrriucr J — \ psrtitDii of del utter fro|>erty 
for the purpiso of consenicncc of the user for 
the sh la IS not a violation of the trust for tho 
sheta of the property Per JrvKlss C J — 
Mlicro the original del utter character of a pro 
perty is foun 1 In a suit to establi h such cliaracter 
against one who claims under an original shebail 
lies upon tho d fondants to show tho suhse 
quent legal conver ion of tho land to tlio ordi 
naty user of the property Jug-jut Mohetnte V 
Rtienlri hath 10 D L 1 10 SI referred to 
DnARUA DIS MaVDOL t GoSTi nrilAHV Mavdol 
(>9>l) 16 C W N 29 

1 ■ Shebftlt office of— SuecMjion 

— Deed of appo nlment—Conitruelion— Shi^hya 
shishynnuLrame Where it was provided by deed 
that tho euceession to the office of A sheba t should 
bo shishya shi hjannLrame (le Ii ciple follow 
log disciple) Held that upon a proper construe 
tion of tho document there was nothmiv to pre 
vent one disciple from succeeding a co disciple In 
tbo line of tho original shebait GoraL CKaKORa 
CtuKitAnasTY t rADHartaoiav Das Badaji 
(19U) 10 C W N 108 

8 Right of succession to shebalt- 

ship of temple belonging to Ballavacbarya 
Gossains — Bmlen e of dedication — Claim of per 
sons tneompetcnl to be scbaili (eis being Bhals) oj 
Dallas temple diiaUoued at defeating the purpose 
for uhiek the founder establithed the voriAtp— 
Title — Iroof of independent title to sueees ion as 
shebail In a suit for possession and the right of 
sebaitshin of a temple belonging to tlio Ballav 
ebatya Gossains founded by one Muttuji tbs 
maternal grandfather of the plaintiffs (appellants) 
the defendant (respondent) contended that tho 
ordiuaiy Hindu law was not applicable as alleged 
by tho plaintilfs and that daughters sons wero 
excluded by customs from succession Held that 
apart from positive testimony on the point tin 
peiloTTuaneo ol the worship of the idol in accord 
auce with the rites of the sect for whose benc6t 
it was held mi,.lit be treated as goo i evidence 
of dedication and the ordinarv rule of Hindu l^w 
relating to the descent of private property was 
not applicable Held also that the rule tliat tho 
beire of the founder Bucceed to the sebnit hip laid 
down in Oossamee Sree Creedhareeje v Roman 
talljee Gottamee 1 L R 17 Cole 3 L R IG 
I A 137 was as there implied subject to tho 
condition that the devolution in the ordinary lino 
of descent is not inconsistent with or oppos d to 
the purpose tho founder had in view in establish 
mg tho worship In the present case the appel 
lants being Bhats and not belonging to tho 
Gossein lul were not competent to be she baits of 
a Ballav temple where the ntes were performed 
according to the Ballav ritual which it was 
clearly established tfey could not perform To 
allow their claim would defeat the purpo e lor 
which tho worship was established. Hell for 
tber that the respondent bad estahlishc<l|'a 
independent title of his own to the temple a 
bemc the nearest male relative of 3Iattu i hot 

/ 
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bein" tiesccndants ot two full brothm The idol 
m the tempia tvas broaght from Jua temple &t 
Nathdwara and the worship founded by 
Was an o2 ahodfc of the worship at NatLdwan 
Tbe temple was aho bailt on land belonging to 
the Tf-JiaJt respondent- mtb the pcnniaiion of hi$ 
ancestor who held the ofTico of lehait at tUo 
time Ho had thetelore a cl ar title according 
to the customs and usages of the BaUaw fui to 
tho sebaitship of the toiujile Monaw Liaui v 
GoKDnA'f Laui AUnARAi (1913) 

I L R CS All 283 


g IiJqJ mutUatioa ol — IJ Umt 

«ate» indomnenl — ConstcTaiion of new iifof effect 
of — Land (ftien for uonhip of idol — Giantee xf 
hound to npjiy fioctedt for ttTwte ofutut idol — 
i (oHli/ asamst one 9 xrtfereif anil patlly 
self rcgardiug—Admissilxlit!/ When an itnago is 
tautilatcd or destroyed the religious jiurposo does 
not come to an end, and a new image maj be 
established and con cerated in order that »t may 
be worsiiipped as mtrndcd by the omrinal founder 
Where tho site wheio an imago wluch was e tab 
lished by on ance ter o! the pUiotiC was forty 
years before tbe sjit washed awat and the ima''* 
Useif was broken to pieces but continued to bo 
worshipped m that condition oat of tho profiia 
of some land made o'cr by the ancestor of tho 
pUtniiif to an aftoestoT of the defendant for that 
pnmose aad the plaintiff having nor. established 
«na cotuecrated a new image under tio earn® 
name in a new temple iQ the same village called 
upoa tho defendant to perform the worsosp of tbo 
treago out of the profits of the land anct tbo do 
fondAnt having refused phintiS brought this suit 
to compel the defendant to perform the worship 
and in the alternative /or ejectment Iftld that 
upon these farts tbe phmtiff was entitled to a 
doeteo for ojictment \ statement by a predo 
cessor of the defendant that the land had tocn 
given iQ order that the inoome nught be applied 
for tho worship of tho grantee e faimSy edols and 
al o of tJio linage established by the plaintiffa 
arccstor was edmts ible a^aiost tho defendant 
to prove that tho land was given lor tho porpoee 
of tha image but not in hia faroni to prove that 
it was given for the uorship of tho drlcndanta 
family idols Dtjor Ciuwn Msiivtir v Kau 
Tada Chattfrjef (19155 17 C W R 1013 


10 Endou ment for 

voTship of an tmage — Destruction of image how 
it affects endotciaent \r endowment of land tbo 
income of which is meant to b applied for tho 
parpows of tlio service of an image ol Shittl « 
not an eted bv the destruction or mutiUtioa of 
the irna"e Tho rcbsious purpose aiinncs tho 
destruction or mutilation A new imago may ba 
established and consecrated m order that it nmy 
be worshipper! os intended bi the oriiinal founder 
Purra Chanlra lij ad v ( opal Lai '>clt ? C £ 
J u-fi? and nhupal A of/ Ann! lirl/io x Itam Lot 
Vaitra I L J 3 Cntc 23S rcferrcel to \ 
tenuro dedtcateif to tie Eorvicc of an amago of 
on Sdoi conics to an end if tha Tcrson entrusted 
with the worship ropuJintes Jus obbgstioti in that 
behalf lluTTogo! ind Pal a v Painralio Z)rj / L, 
P f Cak h" and Anxor AU Jetmlar v Gny 
~ T J C i03 followed in principle Buov 
CHAAD V KAUriDA fltOITCnJEf 

I L R 41 Cale 67 


Hahani of a Temple— 

appotnling a inarned viart aitd father of children to 
he Mahant — fWicofion by Ifa^nt of h>» functions 
— Right of hts senior chela to eucceeil km In thw 
appeal the question was whether the appellant -who 
claitned to the senior cfiela of tbe first tevpondent 
the late inakant who had retired or the secood 
TAspoodent who claim d to have been appointed 
by hi0i was entitled to eacceed him as the tnohani 
of tho Patepur nsthal or inu(i On this question 
thcic Lordships of the Judicial Committee AcW 
(reversing on the evidence the docHioa of the 
High Court) in favour of tbe appellant mainly 
on the ground that the second respondentr waa a 
mamed man who had not on imtiation renounced 
Ilia ivoridlv ties and tbe begetting of chddren tod 
was not au ascetic or batragx chela but wasdis 
quAlificd from Jjoldifig the ofEoe of tnti/iaRf As 
to the nature object eu tom and practice of su h 
a religious institution Sainmantka Pandora v 
Selhpa Chetti 1 I P S Mad ITS was referred 
to Tlie question as to who bad the right to 
oneceed to the ofijce of mahant depended accord 
log to the well known rule m India not on the 
general tustomery law but upon the custom and 
ttstge of the particalar nulk Makaat Ramanooj 
Doaa V Makant Dchra) Do*» 6 S D A (Ben? ) 
2CS C/wiMa/ce Dwi V ^andUssore Dox XI Moo 
/ A 40S Aludu Pamaltirga Sclapalt r Pena 
vayagum Piilat L P 1 I A 20P and Raja 
ItirmnA Tnlio v Bort Vurmak Ktmhx Kxiitx 
I L R 1 Mad S35 L P i I I TG niemd 
to On the question as to the second re pendent 
being a married mao on winch the Courts below 
had dtHerMl their LonUhms were of opinion that 
the vomict given by the bubordiaate Judge who 
had the advantage of seeing end bearing the wit 
nesses could not he lightlv set aside especialfy 
os that Judge was al o presumabU aeqvaiateo 
with the manners and customs of the people 
among wlioia such a transaction was alleged to 
hare occurred Thc« were moreover no suffi 
Cleat grounds stilted bv tho High Court fur dis 
turbiog that verdict iXaTing themselves lavesti 
geted the facts their Lordships hold that the 
rule— of attaching weight to the opimun of the 
Judge of first instaaeo — could not safely be 
departed from in the present case Though the 
dews a-ppomtm” the second and third respoa 
deats to be sacce'-sivelj ma/anfs were ineffecti-vo 
the former being not competent to hold the office 
and tho Utter iiavisg died the flr°it respoadeat 
could not in their I^irdships opiftion be con 
aidercd to be stiU the tnakanl He had abdicated 
all lus function and had himself retired from 
Ibi. office A inakant was not only a spintual 
preceptor but a tmslee m respect of tho aslhal 
He by appoiniai** a mimed man and father 
of chittUcm to the oflicc consented to a violation 
of those TOWS of asceticism and celibacy which 
itwas Ilia dutv ns a trustee to tnaintain sud pro 
tect His abdication must therefore bo accepted 
as a fact m the ca*'* A vacancy m the office 
had tlicreforo been created which under the cir 
camatances woidd devolve upon tho oppcUant 
who was found to bo senior chela and was not 
alleged to bo Incompetent to bo makonf Ram 
Tba&asb Dts t Iaavd Dts (IDIf) 

I L R 43 Calc 707 


IS — — Sadhafc ot dfs» 

cvl«ot deceased znahant— i/rf/io» hya ma;on/y of 



( 107J ) 


DiaE-iX or cwM 
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HINDU LAW— ENDOWMENT— ^oMjf 
th in nnn th I (f n tit o) infitiitantf) a$ 
Kn^Ift for ; Hr;» o/ cA rlfction — Sej»trate 
tieriton ly f ithon of dasnam AAil An rleclion of 
& mahtnt of a icmplo b^ the ilmtiam bkil (tlio 
tfn ell n ff jncnflicnnt^) m order to le a \»1«1 
«nd efTeetml election nni t be nntdo bv n tuajnrkt} 
of the in ntr Ifii a 'eml1e<l for tli\t piiri>o«e 
A separate election n faction of the da n ait 
Ihl n not a aalid and elTertual election In this 
eau* achirh rcLilcd to the el tion of n truil inf to 
a tenple at, Ifanlmr ealletl Akhara Dnba ‘^arwau 
Nath both the pjj'illirt (phintiff) and re pon 
dent (def ndnn in j fr- cs un of the math pro 
pertj) claimed to hare been dul\ elecicl on tho 
asme da\ the 2tth ot IcLruary 190 i (bein|; the 
fcrvin the 13th di\ eeremonj after the death of 
the late vin/arl) their Lord Iiips cf the lulicnl 
Committee (aOirmins the deci ion of the High 
Court vluch had re erve I that of the Subordinrto 
Judfc) I/tH that on the cridence and under tho 
eircum^tanecs of the ea e the appellant tiho 
elaimoil to be the 4ii llnl (di eip! ) of the deceased 
ranAa?!/ lad failed to pro\o tint he had Icon 
diih elecleil niofart rf th'> tem{)l On the oth r 
hand th re ^aa hr e bofK ot CTiJeii e m aujporl 
of the re-ponJent (the aflat if nfornui ini/ad) 
•who election an I al o the bhandara or feast 
usual oa tho oeeasion Ind taken place within 
the temple wl ich was cu tomarr wlereaa the 
<lection of and tho feast giren b\ the appellant 
took flaec out il the temple (hat a majority 
of the peraons jrc ent at the election of the res 
pondent who were qualified to elect & moAo >t 
Totel in faroiir o^ the respondent that m point 
of numbers and indiicnee the respondeat received 
more support than tli appellant and (bet there 
was no attemjft on the part of the respondent to 
conceal (as the appellant alleged be itad done) 
the arrancrenenfs bo hal made for the occasion 
As It liad not been ahowo that these |oints bad 
Icon wron^lv decilcl bj the High Court their 
LonI hips dism ed the appeal LaiUR Pent 
V I0RCV Naur (191«) I L R 37 Ml 298 

13 Shehaif— Ao/iirc o/ rfebuWcr 

granii i litre granh it to enjot/ proptritet /row 
g ntraf on to jrn rat on on perlormane o/ J ba of 
l/ie god If 1 — Ifrmiifnl In b/ mntet riMif/ 
of — Cud ProceJ fade ( fcf I of I90S) » 99 — 

Amhiguilj — It I I In the constnictioe ol 
ancient grants an 1 deeJs evidence is adnii sible 
as to the manner in which the thing granted has 
fllway been to sesacd anJ u d for so tho parlies 
thereto must be supposed to have intendel lirff 
v Ilornhj 7 Vatt 107 S JI II 69S Jtex v 
Oboirne 4 fat ja followed fhe Court may 
call in aid acts under the deed as a cine to the 
intention Dee v P c 8 Dinj 181 followed 
This principle does not apply unle s there is an 
ambiguity -Iflo uev Cenerol v 1 he t o porahon 
of lothttler 6 De( HI d. Q 5?’ followed Cons 
quently while in a caso of ambiguity the Court 
will uphold that construction of a deed which 
iuBtifies a long usage as to the application of 
trust fund the Court will not whee tfrre is 
no ambiguity accept an erroneous interpretation 
though con istent with usage ao as to sanction a 
manifest breach of trust Dr nmond v Utor ey 
General 2 II L C S3'’ followed It there is a 
deed which savs, according to iis true eon tme 
tion one thing j on cannot say that tl e deed 
means something else merelv because the parties 
have gone on for a long time so understanding it 
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Nodfier V Jhoga 4 II L C 435 followed Where 
two ancient debvller grants by one of the Alaharajas 
of Pachete were held to be ambiguous tho pro 
pertics having been given to flio grantee ulio 
utu to enjoy them from generation to generation 
on performance of the sheba of the goddess and 
in 18‘’9 the successors of tho grantee gave two 
l>crtnancnt leases to the predece sors m interest 
of tho plaintiffs Hell that m those circum 
stances the Conrt mignt determine tlio tmo 
(liaract r of tho endowment from the manner in 
which tho dedicated properties had bi.cn held and 
enjoyed That the properties in dispute were not 
absolute debtiller properties of the goddess but 
were the personal properties of the grantees sub 
ject to tho charge of the worship of the goddess 
Oangrtv BrindaLan 3 li P 14'^ ilalanx Aamal 
S M B 4'^ referred to That the permanent 
leases had become indefeasible by lapse of time 
Jagamba Cosuamtnt v Bam Chandra Gosuami 
I L r 31 Calc Vi Damodar Das v Lalhan 
Das 1 L P 37 Calc SSS L P 3 1 A U7 
as erplained m tho case of VadAii iSiidnn Hlandal 
▼ Padkila Prosad Das 16 C L J 340 followed 
Kulada PnosiD DEonoMA t Kali Das Naik 
( 1914) I L R 42 Calc 536 

14 Coastructloo of deed of ca- 

dowment— Peed confemfed fo le intohd as being 
not a teal dediralion to tdol — Jppoiidmrrf of mem 
btrs of donors family as nulaiiallie—Decd htli 
talid at treat ng an endoumtnl The question in 
this appeal was as to tho construction of a deed 
of endowment caecuted and rcgi teted bv a Hindu 
on (he 20th of July 1898 In a emt after his 
death to set aside the deed tho appellants as 
ncTt revervioners chimed that no valid endow 
laent had been created or w-s intended to bo 
created by it Their Lordships m dismi sing tho 
appeal distinguished tho ca es of Sonatnn Bj aeh 
V Jujgutioondree Dossee 8 Moo / 1 (?C and 

(sAufosA Dutt \ Doorga Churn Chatter)! 1 L P 
S Gale 433 L B 6 I 4 IS* cited in support 
of tho appellants contention, on the ground 
that although noiainally there was a gift to the 
idol, (hat gift was so cut down by subsequent 
disposition that there was no gift to the idol such 
os to make tho propertv pass as an absolute and 
entire intcre t in his favour Hell that there was 
no such cuttin" down m the present case There 
was in tho h(vinning a clear etprcssion of an 
intention to apply the whols estate for the benefit 
of tho idol and the temple and the rest of the 
di position was only a gut to the idol by a direc 
lion that of the whole estate which had already 
be o given on half was to be applied for the 
upkeep of tho idol it elf ant the repair of the 
temple and the other half was to go for the up 
] ecp of the miliaiaU s There was no reason 
why tho donor should not nomonate the members 
of his family as the rnuJuii'aff s ol the temple 
and he had done o And there was nothing in 
that which militated against the property of his 
earmarking a certain part of the money to remj 
nerste them as managers so long as they 
shoull 60 continue Bv the regi tration of the 
deed the executant showed that it represented 
an intention which he desired to treat as cam d 
into execution Jadp Nath Sixcn t TiuirR 
Sirs pAaiji {1910 I L B 39 All 553 

15 Djjjt coatracted by head o* 

admam— Onus of proof of neeuaily—Sail to reton' 



( 19*5 ) 


DIGEST or CASES 


{ 1S70 ) 


HIKOU LAW-ENT)OWSIEKT~-for'<? 

non/-^ fcwKvif t»» irori of pnj^x/— 

Efriv^iifwn of btrdtHj l^e j^pei ^ t\.ctct 
sire herit of in ttK/mi — -Ifcown} j'cf jro- 

oirr^ TLe ajiprJhnt to moxtr mon^v 

idvsmrd on & mo tjagp boail dutj Hh \ovtm 
IcT IsO- io the hfid of «n *din'.ta or mutt and 
to enforce the tunrl''33s. ocain t ilio iwjx'TtT of 
ibc mutt whs h was h\pc fixated as «KM.ant\ tot 
thr loan The deed was for 1 tb« 

Mlancv of pnaeipal and >jiton l «}» cm a fennfr 
l>£>nt} of _^ih Jiao {s'v* and n slated that •ho 
l»ond j» irrsnttv! a« wa>; the i irroer one o-rer the 
Isnds UiiM5_irc the admam 1110 bond of 

1'''^ had b~n eiceuleJ fir the *nni of 14 *'4i 
for the bnlsax due on a pr ai^orr note and 
tecjted ihil it na 1 1 the ospen«e« of the afore- 
vid a In am \« 5 the pro*nis ojy note for the 
oricins5 iiaa iitevf that the uta rceeiTod br 
ns to-d*\ jn ssb the espenw-* of ow adinam 
»< K-i 14t>Xt Thil ws Ishfn in Dcreraber 
<hort3r after the temnati-m of <oiae bti's 
lion rw-j-arr sn the interr=i of the adioan 
The brndm" natore of the deft ara« toeo-iiued 
It aoece-oxe msnacer'- of th" tai.tt who paid 
(rota tine to tiite »n Te<t in the suoaes and 
thei anonat* lotrsnb the di harce of the deft 
oxrr a {vnvl of ^ xxar^ if Ji that iHotuth 
the TOU** wxs 0*1 ijit Jenier ti ahow that the l-wa 
wsL. m>ue fv the j«jt>use of the ran t aad was 
« oeee«!»arv erj'eu>*e of tie in titi-tton ilwh ret 
»iie*e the debt had Wn ««» n 'osnitM a* bioiisj: 
«i«i dealt with oa that basis thej Lord>hiM 
were of opinion that there w* t euC-'ient bode 
of eridcnee that the fovi trv» made f<w pnrw«oe» 

I tnijini, on the mntt and ihe-e -ras oo ertara^e 

II the eon rare In farinr of thit now it wa* 
aa i»pwt*nt fset that the aeeoaot bcsik< of the 
untt wMT n 1 pn dt> id >n vbirh it is the hat it 
cf Ue heal or iuaa<e^ t-o mshe entrw* with 
nioeh detail and elahonttin fimno. a eoirent 
wrei! on the Laianrsa] «fe of tie hit •x of th* 
tn^ttntnn Tbo jiames t a *n« ebonid Innr 
1 fv-e the t isf’l the^ be‘t endenee and wh“a 
It IS nil ppfdse«\} the CVuri is ju itooi ta eon 
eiadne that il wisdi. li bron ht tati On-t not 
fTspport the ew oi the paxtT omittia; to pn>- 
do-e 11 Mrrt%.e>.j.sj raiai e MasTnaT^^ata 
PaSTvar-* »>or\anjn 

1 li S. aO il-d. ^02 

Ig Towfi o! tSi b-il to ircn 

pf-jaantnl Itise ci enaawtfi p-ejerty — ^^e< 
m V— i’fs * 4.1 e< -^e — Lon. e3 rerj — 

»>f jnsf 7 «"<'* 4i fiiJjinT t tr f’"** » 

e } »-'• a. » a isn-* — C‘>'' -hi •» 4. ea»<' 
on f O’ c ni rv'fi’o— ^ *4 ’* o* «ui f*w w'tL 
fat — t nct'^rz }n n • — Prir* IrvwrT ro e 
0 <— .JTt-'.t* ia »VT« o' /•*»<* a <■ cur* m. la this 
ap ygd ji »-as lelt hr lh«- Lord '■ip- •o. the loii 
o*a\ CViiamittee that the imnl at a Lrfai imt. aai 

«n paxme~i 1 a p r*T*- na a poTnaaesi Je»ee 
I r a <-t of a porum cf ih* Ian s d*s’» ales! li 
tie in o the idil c« nhiei he a a trn 

wa» inral’i k HC n't J u *n t< -e tn tl e a’ ' a». 
at 7 » in JhMT Icei2*> ps o-triia. the riadm**- 
d J XI 1 e^iit sh t>a the f wa. co-strajaed 

Vt am ne-TvatT ti trahT wi • Joaa. r t'-at 
anr t«c-n i •v’xiNt 1 1 the e*Si »1 JV*\ •» 
io** n-x J ’u< „ a \enra~} r j i na » lx— e 
i r 4 t i„ -t. a'^Ttno.’ \\'brtr »« la 

t' an- i>i— e I o '*vt J mt anne-i Ivt'^ 

e. nine in »%n -n ■'C 1 1 »t > h 1h nrd 

JT -e-Ti an inn-me a-r 1 W drah ** ih « 
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order to csrrv oot tl»e int ction of the onsiaal 
erdower ena rnJx be i-certajicd br infeieare 
f'ota the pract ce p-ored tv cMuenee t-o hsto 
b«o loUowr! in llie pa*lipulsr ease Eon 
Parle \ iVj r Ircri Di» I L. P Cc.c “0 
*15 Z E « i f * referred to The rules 
*nn t not be meon i leul nnh p* inpu-^nt to the 
rcty nature and purpo e cf the endowneat 
Both tbe iror-bip of the idol and the preserratioa 
aad t e of the deciieafod prnperfx to apport and 
inv.ntaui that w£fl"hip xau*t be a_ _iErd to hare 
I'm intcndM to be perpetual \ ro-e tletefore 
aliich ftBihorued fbe s’f.*- I arbitranJr at hi oms 
m h and pi a tue to ahreate *nv of the d^bcated 
propertT srojli be eo repusnant to tie whe^e 
porpo'* and objects of ibe eodcormenl that it 
cpoid rot be held to enbcdr tie enp-aa! endoicMr » 
laleation t dilv* cr e .nte la r be mirtca'”^ 
to «ocaw> I*-® repaTTsent of Taoner borrowed and 
appbed to pre-rent it own extinctiia hv segues 
iTstion. iii«r'>o’»a» Ptrsad Ppndav v Ea ooet 
Aftnru^ Koyntrert C JLoo L 4 423 i t 

Pro wn*io i Ptejvt t Cltri EiJoo. 

Z. E. - / 4 i/j /if io 3i h.JLE. isO 
and Korva p-ni ra i Piyv a i’n « Clvndrr Sr^ 
i JL r Ca. oil So* oji ER.il 45* 
<;•* a referred to In thoM* ca there was to 

b* found Bi tad. aijia a f* whst was la tins 
eunaecuoa. the preci*e nature of the thiact to 
be larfnied usder the de«cnpt en bcaeSl to 
Ihf ertat* and oo dr^aitJia of it applieahle 
to all ea e< ean be ceen It i a breach of dntr 
on llse part ef a ’o •» cal'* eea'**'Bi«Af fy ea 
naaroidal Je rere^ur to crast a Inaee »a per 
pfluite of d-' vffT land at a fixed rent howPTfT 
adegnate that real mar at the time of praattac* 
It reA’o.a of tie fa t that hr tlu» zseau the * 
|v“er o»ute » depntmd ol tie thaare st TOUid 
isTT if the rent wrre ransWe cf d-tnaa 
dr«a tie eahaaeciarn? la mine la tie future ot 
the Taadi leased. ValAce le ^treriy J>T»a t 

t.«l»n*Da X tefanv lo Xoo i J ? T . 5 
bovjn^i fi ff»« r t ? h.’ no*» «F*»22ar J E 21. 

S Voi 9] ..39 E R. St I A t.,. *:t. and 
Co w«i T ‘^hjaws Cfcinrn Aouis I E 
E SS Cal .'>U iW- E E SC t Ji i/s JCo 
Tf'o—rd to. Xbe<e caw dea-t wiJi *'**ieulmral 
]and> bat there was no ira.«<ia wbr the p-mciti!** 
thee <vtahli«h. sV-mli »it apjOrtia IcJdiac a-o 
ja tV nreet of a xiljire a* «a the pr'^’ea ca.«e 
■Noatthn-jr hai l**-a c’tcd tn hew that a 
ase-titl-d to vB dr’i'*'?' land «ole r fir the pur 
po«p of BSTo-tini: the pn— o*^« » as t-* l>Rac la 
on lacnae Isjy^ than thai d-nred Jitua the 
d 'vSf L.»»f itn ' Q-ae»J-in o’’ tie esx eec-' of 
aa anc 'nt cu'ti’a are <iue«tJia. of tuirrd law 
and fact- VJtina h th«T are the Twi Courts 
i%d pa-nvined to tad that ali-alcu om ta-vii- 
Mn- th« law had l<-a. pr red. them wrm no raci 
ccrieuiTrat fiadtnr® of fart as a •ce^b-c 1 1 ti“ 
pra tiT- of the I or-d it wa.« 1 tad 1 > ac-ept. 
Ne tic* rJ th- Cos-ts t«tl • mi-rcrr had na od 
I X ccci -■u-Q la a firm wla h aia c= "J ta a 
£n_Jie tl at aar an JtuS rs la fn i a miii- 
nod the law eui -d »a th- Iwal r PataMATra 
Crr-TT T T'cra'.nuw 't ravnai, ■'JawranTa 
(icrj L I*. E- -42 J^d. “t® 
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DlGliST OF CAb&^ 


( IO 4 S ) 


jn\BO LW— E^DOWaEVT-«•o fJ 
t" ■rj’H pn*lc pirt of fl <• Inf p'e < f tlif j rojifMit* 
ti f> n» f mil o»7i niirtfn*nff ho h onU * 
tm tfv in rr*j*f<t cf imj’frtif mil le li 

n» i?v infr'mpftfnt 1 print a pfrtrin nt tr&«e 
f ! tl f p-» f/ I r pr \ 1 frnianfnt I n e for an 

anniiil rtnt 1 a Iran 'rr f r a MlaaLIf con 1 Icra 
tion mlhin I'll cf llic limitation \ft (1\ of 
] *0^) and llo Iran forrc ac<juiiTa an inlcfcaaillo 
title to tlic j>crmarfnl lea o 1 \ po^»rl ion Irr IS 
rrara a* pTO% 1 le 1 I c tlio article Knonlftlcc tlial 
tlie title cf the Irin feror i« cnlr a limited ono 
rannet Ir II fif disentitle (he (rarnferce to tho 
IracftlofArt 13< 7 on / arln A /An c irnnd 

pru J I P i3(t<k 0 *>tW » ya Panhranx 
Xof^tnmad Mu iJiini 1/aroroynr Apptnl \o 13 
vf J91C anl Pat* Aoni Pta r \ J ajn *>ri llan 
\araya* It<o /iaXodur S C f J 5tC 

foUoard ntLisniair Vwiiir \ cNkariaviMy 
NitcKcy (I91f) I L R 40 Mad 745 

28 — OuarduD of minor Mnb-nt ot 

Tdath — loirrr o' di po ition ot*r t/lhni pntpttly 
and of ^«(i>i(M>n* tS Ttoxi anl laforn llfttof — Vatft 
d MafJnl ir/en Lindt Mall —Suit to »tl a uU taU 
ly neff nor Tie »h le a^ et* of an inlLat of 
Jletfi are rerted in tie 3!ol^nt aa the fw-ncr in 
tnj»t for the mditulicn anl althotit,ti farpe ad 
tniniatralive j*o»er» arc undoubtedly tcateil in (ho 
reigning ilainnt the tru't doe* cjist and mml 
t-e Rxfeeted Jldt that in thu ca»e a aillape 
L. attached to the \*l/al wa» endoaed propertv 
pub;ect to the tru t eet out in the praot and all 
ae^ui dioni »itL the income thereof were eubitct 
to the fame tru t \ guardian of a niin r t/a/i«n< 
hai no larger jejireri f di position o'cr endowed 
property than the actual Malaui Inthoabetneo 
of a necewity whcli woull make tho debt* con 
tracl^ 1 \ him binding on tho inUitiition tho 
jjahani las no power to alienate its |ro|>ertie# 
for the lurpoec of diachafging those debt* and if 
the Atifal was n t liahic for auih debt* hi* atiecea 
aor woul i be el arlj entitled to hare ttic eatea 
oet aside i lortiori the some eonsideratioa* 
apply to the dealin"* of the guardian of a miner 
}lahat>( anl the latter can sue to have the guar 
dians sales aft aside on the facie groun Is Dasu 
DEO Pov i MtiUNT JeoAL KisiiMAn D>s (1918) 
22 C W N 841 

10 Dedication lor worthlp ol 

God without nammg the deity— t'acerf/mfy 
l^nd r l)ie Hindu system ot )^w a general endow 
ment for the worship cf God without giving Iho 
Dame of the deity for wl ore benefit the enilow 
mint I* to tske cHpft i* <oiJ for uncertainty 
PlutidtiJi Lai X Irya Irilltntdli SaLIo J L Jt 
33 111 703 followci BhujaU \<Uh SmrtMtrlha 
f Pam Lai Mattra 1 L P 37 Calc I3S Volar 
Cinj/i V Ilel SiwjA I L P 3 III ^37 andCfta/jr 
lihw] T Chalar]it I L 11 33 All "oJ diHin 
cuished ClIA’lDI ClIABAV MiTRA t llaiUBOLA 
(1910) I L R 4<} Calc 951 

20 Property of math — Trutt — 

Unage of tnalh — 1 <oH to posnention — lrft<rsrPo»»e* 
^,on — 1 tmtlalion Property belonging to » reli 
gious institution may by the usage and costom of 
the institution scet in trustees other than its 
spiritual head In any case tho property le held 
solely in trust for tho purpo es of the institution 
surplus mcoDio must he added to the endowment 
and not applied for the personal enjoyment of 
tho trustee or trustees The respondent tho head 
of a math aued the appellants for posse aioa of 


HINDU LA\\— ENDOWMENT-eo/ifd 
■ vitlage firming jiart of its endowment Tho 
et lienee sho« ed tint for n jcriotl of eighty year* 
trustee* rrpre enteJ hy the appellants had had 
pos. es. ion and management of the \illtge and had 
a] plifsl tho income to the j urp ises of the institu 
tun thft Krrc recorilcd ns trustees m an Inam 
llegi ter of ISGt wlinh mcnti mod the assent of 
the zamin fsr for who e | rcdccc sors the original 
title to the land had f)o«cd — lltld that tho 
re pon lent had no title to the village further 
that the appellants possession was adverse to 
him and that the suit was barred l\ limitation 
In the al ence of actual ond nutliontic evidence 
asti the history of a math tho utmost importance 
atlaehi* to information set forth in an Inam 
Itegi ler tncvACiuLLAU Cutirv t Venkata 
ciULArsTKi ( rniswAMrotL (19)9) 

L R 46 I A 204 

21 Custom and usiige of mutt — -id 

verse pix ion — f iiiitlnfion This appeal arose from 

a suit brought by the respondent to declare that 
the defenrfants (appellants) have no right to 
the sitlage of Patharakudi and that the plaintiR 
as head of the mutt is entitled to the possession 
« f the Milage and to receivi. the income of the same 
from tho hands of (he receiver Tho tillage was 
part of the property of tho mutt and had been 
for a long time in the possession of and under 
a Immisiration hv the defendants who were 
Nsgara ( hettie as hukihrs trustees and uana 
gcra though ))» head of the mutt appointed m 
18C« UBS tie ) IsintilT who msde his claim by 
virtue of that orTice and alleged that tho defen 
dania held (ho position of trustees as his agents 
Tho defence wa* that tho defendants and their 
prcdeco««oi^ who had held the village for about 
SO years not for their own advantage but for the 
bincni of tiie mutt were entitled to bo continued 
in )> 06 session and management of it and that the 
euit was barred by limitation The respondent 
proved no management by the defendants as hia 
agents On tho contrary tbeio was do umentary 
evi IcDCO elrongl} m favour of tho defendants 
which the Judicial Committee accepted ns proof 
of iJicir long po session and proper management 
JlrU that the plaintid was not entitled to the 
Tiilago in suit On tho evidence bo had entirely 
faded to prove his right to possession either by 
biinscU or tho dcfei) lanta as his agents 
nor was his right to possession supported by the 
hiHtorr of tho land The general state of the law 
with regard to religious institutions in India is 
that the nature of tho ownership is an ownership 
in trust for the institution itself The settled rule 
of alministration is that it must be not for per 
Bonal use but entirely for ond on behalf of the 
intcic la of the n u'l ond that while the ownrr 
ahi] is f.tnorally with tie spiritual head of the 
institution aucli property may he h Id by the 
usapo and custom of the mult by tho trustees 
md manager and that ly the usage and custom 
in tl 18 ease ng diselo cd hy ll pevidciicethcowner 
ship of the Milage was in the defendants Jam 
Parla \ Dnt V innvd I)at {1916) 1 1 P 43 
Calf 7li1{P C) L P 4o I i "3 Setharama 
ncamtar v dlerviicamiar {1918) I I R 41 Mad 
^8 (PC) L 45 I A 1 anl Sammanlha 
Pindarar Srtlnpfa C! elti {IS70) I L P ” Mnd 
P'S approved Held further that the po eg 
eioit of tho defendants therefore in their own 
right was adverse to tlie phintiff and the suit 
wa* consequently barred by limitation Pahrart 
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HINDU LAW-ENDOWMENT— ioH/tf 

money horroncd on mcrtsagc oj endoucd property— 
^ecoymfjon of debt binding the property by avccet 
site keada of tn lUuUott — Account toois »o{ pro 
diicetl The appeUant sued to reco\er money 
advanced on a mortgage bond dated 4th Noaem 
ber 1S97 to the heat} of an adiaam or mnlt and 
to enforce the mortgage against the property of 
the mutt nhioh was hjTiothecated fi3 security for 
the loon The deed ivaa for Rs 20 000 the 
LaJance of principal and interest due on a. former 
bond of 24th June 1883 and it stated that the 
bond 13 granted aa was tlio former one over the 
hnds belonging to the adinam The bond of 
1883 had been executed for the sum of Pa 14 91b 
for the balance duo on a p^oml3^Qry note »ad 
recited that it was for the expenses of the afore 
said adinam \ntl tiie promissory note for the 
original Joan stated that the sum received by 
ua to day m cash for the etpensea of our adinam 
IS Bs 14 000 That was taken m December 
1881 shortly after the termination of some htiga 
tion necessary in the interests of the adinam 
The binding nature of the debt was recognised 
by successive managers of the mutt who paid 
from time to time interest on the money ond 
other arooanla ttnvards the djscbaigo of the debt 
over a period of 20 jears Held that though 
the onus was on the lender to show that the loan 
was made for the purposes of the mult end was 
a necessary etpen«c of the institution itacU yet 
where the debt had been so recognized as binding 
and dealt with on that basis their Lordships 
were of opinion that there was a sufficient body 
o! evidence that the loan was made for purposes 
binding os the mutt end there was do eridence 
to the contrary In favour of this view it was 
an important fact that the account books of (he 
mutt were not produced in which it a the habit 
of tho bead or manager to make entries with 
much detail and elaboration forming a carrene 
record on the financial eido of the histon of the 
institution Tho parties to a suit should bnng 
before the Court their beat eTidecuM and when 
It IS not produced tho Court is justified ta con 
eluding tliat it would if brought into Court not 
support the case of tho party omitting to pro 
dace it MorcQTSiM PiLUii t MamcitavASAKA 
PANDJUia StSVADKI (1917) 

I L R 40 Mad 403 

16 Power of shebait to graot 

permanent lease of endowed property — A ecu 
iilj — Ltntfil to fitale — Leau at fixed rent — 
Some prinetpl f apply to building site tn tillay 
ttrect os to agrtcvUural lande — QuKlton «m to exist 
ence of ancient custoin~QiieeUon of mixed lota and 
fact — Concurrent findings — rrivy Cooncif praelee 
of— Error in form of find ng of cttxfom In this 
appeal it was hcH by tbrir LoriLhips of the Jodi 
cial Committw that tho grant at a fiseil rent and 
on pajmont of a prcmmni of a permanent leave 
by a thtixt < of a portion of the lands dedicate 1 to 
the worship of the idol of wlich lo is a tru tee 
was iniabd as agiiast his succe sor in the at ta t 
slip as in their Lordships opinion the eiJdenco 
did not e tablisb that the was constrained 

by anj ncccMity to make such a lca*o or tl at 
any brnrfit accnifd to the estate from it Petaat 
ta non y } an la a ''anna //it 1 alantnppa Oel tar 
I L F at Mad S3o affirmed >\bere as lo 
thi* there IS no dc<xj of en lowment forth 

otninp the njl« •ceonbng (o which the enlowod 
r j«rtv an t its incomo air to be ileait with fn 


Hindu LAW-E»DOWMENT-ron/d 

order to carry ont the intention of tho original 
endower can onl^ be a ccrtnined by inference 
from the practice proved by evidence to have 
been followed m the particular ca'O Earn 
Parlash Das \ Anaml Das 1 L Ji 4d Cak 707 
7IS [i R 43 1 \ "3 7F referred to The rules 
must not bo inconsistent with or repugnant to the- 
very nature anil purposo of tho endovrment 
Both the worship of the idol and tho preservation 
and use of tlie dedicated propertv to support and 
maint&m that worship must be assumed to have 
been intended to be perpetual A rule therefore 
which authorized the e/iebati arbitrarily at Lis own 
wish and pleasure to alienate any of the dedicated 
property would be so repugnant to tho whole 
pu^ioso and objects of the endowTuent that it 
could not be held to embodj the original endower s 
inteatiou A debuiler estate msj be mortgaged 
to secure the repajment of monev borrowed and 
applied to prevent its own evtinction by seques 
tratiim Hunooman Persad Panday v BaSooce 
Jlfunrej Koonuertt 6 J/do I A 308 423 424 
Prosttiino Kumari Debya v Golai Chand Baboo 
h R A 14S 161 JS2 UR L R 460 m 
and Annunr Doorganoth Roj v Rnm Chunder Sen 
I L R 2 Calc 311 352 353 L P 4 I A 52 
$2 et referred to In these cases there was to 
be found no isdication as to what was is this 
connection the preu e nsture of the things to 
bo mcluded under the description benefit to 
the estate and no definition of it applicable 
to all coses enn bo given It » o breach of duty 
OR the part of a a/ic&aif uafc.<<r conffraintd by an 
uasvoidablc necessitv to grant a lease m per 
petuity of dtbuVct lands at & fixed rent however 
adequate that rent may at the time of granting 
by reasoD of the fact that this mesas the de 
hulitr estate is deprived of the chance it would 
have it the rent were vonaWr of deriving benefit 
from the enhanceaient in value m the futioc of 
thelands leased J/nAurunee ShtbesMuru Devta v 
Mothooranalh Acharjo 1$ 31oo 1 A 2''0 STS 
Mayandt ChrlUor v Chokahngom Ptllaj I L R 
S7 Mad SOI 200 L P 31 I A 33 S3 and 
AbAiram Cassami v SAyania Ckaran Aunli 1 L 
if 36 Cafe lOOS 1013 L R 36 I A 143 165 
referred to These cases dealt with agricultural 
lands but Ihoro was no reason whv tho principles 
they establish, should nut apply to a budding sito 
m the street of a viliace ns in the present case 
h.o authonty had been cited to show that a ahebait 
u entitled to sell rfftw/fer land* solely for the pur 
pose of mvesting tho price of it so as to bnng in 
•n income larger than that derived from the 
debutter land itself Questions of the existence of 
an ancient custom are ciuestiotis of mice 1 law 
and fact Although therefore the two Courts 
had purporteii to had that a local cu tom modi 
lying tho law had been provetl there were no such 
concurrent findings of fact as aeco ding to tho 
practice of tho board it was I ound to accept 
Nntber of the Courts Lclou tnoreover had atated 
Its conclusion in » form which amounted to a 
Godiag that anv ancient custom such as modi 
ficsl the law existed in tho localitj I iu.e\xirPA 
CllETTT S DcVSSIKAVOW pAVDAKl SAWADRt 

(1917) I L R 40 Mad 709 

j 7 — Power ot h ad of mutt to 

groat permanent lease — L miiat on Act (1\ of 
IS9S1 Art 231 — 1 crnianent Iratr a transfer tr Ihi^ 
(Ae art cte Although the hciJ of a m tie i* entitle^ 



( w ) 


or CA&FA 


( 1048 ) 


mvDU L\w-E?T)owaa»'T-M w 

tn r I'nut'* fa 1 rf ll <* miw ^■^ rf JKc j ft prrtiM 
rf iif n f lo 1 1 «»n n*irtm^r<T fc i« *rJ% a 
tru tf«“ It of irrj'frti'' onil fo m 

cnlni’ilr jnrrnij<rj<-'it to pr»nt • lyrimn nt lf&«> 
el tJ » ot II Y'f 1*0 tio<. \ j rniianrjit 1 « e for an 
• nneal Trnt i a trin ' r f rat alu»f V ron • lot* 
tion vithin Art l“t cf t)o I imilMion \tt (I\ of 
1 *0?) anJ lf<“ Iran fciro ar/juirr* an inifrfratt! I« 
title to tie j^mnaroot lea>o Jr po»Ae* ion fc r IS 
vrar« a provi led J » lie article Knowledtre tliat 
llie title of tho transferor i» onlr a limilrs) ono 
rannol tv it elf cli«in1it1e the transferer to the 
l-ene't* cf Art 131 I'm tarla A An v 
Dfu I L. P 43 ink 0 <fi/W » yn Penitmnr 
iJa}i3mt>uiJ V» ftfl*** Jlartie/tyir /fptat Ao 15 
cf lOlC arl Pun Anai Oot v /a;a ?ri Itan 
Aaro/an St^,\ iMo Pikndvr S C L J SIC 

foUoviTd JUlisw t«T Avtan r \pNk*Ta*wa>n 

\aicKc-« (I91f) I L R 40 Mad 745 

18 CttarduB ol minor M-hanl ol 

Math— /ou-er o' di fioetfion wee iflhal frofei/y 
end neqvttiluj f Ih ftokt a t infornt tktnof — ihltet 
cf Vakjnl vl a Lind* Val } — .An / M ttt n tic *ate 
fcy nvrrr *cr Tlie whfle as ela of an tfikat ot 
MotK are Tt»tM m the Molaat a# the oanter Sn 
tru l for the instituticn an 1 although Ur|;o ad 
miniatratiTc |>o«rr( are unloulte-lly veatesi m tlia 
ttigning ilnlint the trti t doea c*i I and must 
l« respected Il*tl that In tlni case a viUspe 
L. itlaelied to the litAaf 'aa» endowed props tty 
rub]ect to the tru. i eet out in the cram and all 
aesjui ititftu »ith the income thereof were »ul>;«ct 
to the fame trust t guardian of a m«n r J/oAoni 
haa BO larcer jiower* of deposition o'er endowed 
pTopertv than ttxo actual tfa/o"/ In the absence 
of a neee it' which would make the debts con 
traet^ 1y lint binding on the institution the 
J/aAofi» las no ^mwer to alienate »ta iropertiea 
for the purpose of discharging those debts and if 
the Atifinl was n< t habto for ueh debtt his aucces 
sor would be elearl^ entitled to Lave the aales 
act aside A fo lion the ramo consi Icrations 
apply to the deahnss of tl c guardian of a minor 
Mahant and tl e bttcr can sue to hft'c the guor 

diang Bales w t aside on the same groan Is Bsso 

DEO Foi i AIaiisst Iron Kishwak tlVlB) 

22 C W N 841 

19 DedicslioQ for norfhip of 

Cod without namiog the deity— t "cerWi ify 
Lnder the Hindu ssatem ol Ian a general cnlow 
ment for the worship 0/ God "ithout giving the 
name of the deity for whose lenefit the endow 
ment h to take cHcet is void for uniertainU 
Phuvdan Lai v Arya Pr»Ai«if/u Sabha I L R 
S 11/ 795 followed bhupali Nath intitirtha 
V Ram Lai 51ait a 1 L }i 37 Calc US A/ofor 
S1WJ7A V Iltl ^ingh I L Jl 3 ill 537 andCialir 
Lhv] V Cfialarjit J L J 33 All ">3 dislin 
guiahed CiisvDi Ciiara'i AIitba i JIakidou 
i)ss (1010) I b E 40 Calc 951 

20 Property ol math — Trvtt — 

Utaye of math — //kj// to 1 orsasaios — fdtrrrel’OMea 
ion—LimtIalon Proferty belonging to a reh 
gious institution may by the usage and custom of 
the institution vest m trustees other than ita 
epvtilwal head In any case the properly n held 
eolcly m trust for the purposes of the iiistJtatiOR 
surplus income must bo added to the endowment 
and not appbed for the per onal enjoyment of 
the trustee or trustees The respondent the head 
of a tuatU sued the appellants for posse sioa of 


niKDU LAW-EhDOWMENT-w id 
a Tillage firming j srt of its endowment The 
cti lence ahowwl lint for a jeriod of eighty years 
trustees rvpre eiited by tho npiiellinls had had 
posse ion an 1 management of the village and had 
ajphed the Ineonie in tho purje es of the )0«titu 
tl m they were rceonlcd ns trustees m an Inam 
1 egiatcr of t^bl which montnned the assent of 
the tamindar for who e fredece sors the original 
title to the land had tioncd — IltU that tho 
resjHindent had my title to the Tillage further 
that the appellants poascsaion was adverse to 
turn an! (hat (lie suit was barred Iv limitation 
In the atxenee of actual and authentic ceidcnco 
asto the history of a math tho utmo t importance 
attaches to Information act forth in an Inam 
llrgi tir AncvACiir-Li^u Chetty t \e\kata 
riULArsnii rmi snauioAr (1910) 

L E 46 I A 204 
21 Cnsiom and asa?B of matt — Id 

rcr«epo< f Alton — Lit iilahon This appeal arose from 
w suit brought ly (ho respondent to declare that 
the defendants (appellants) ha\o no right to 
the Tillage of Patharakudi and that the plaintiff 
as head of the mutt is entitled to the possession 
of the ' lUage and to receive the income of the same 
from tho hands of the receiver Tho village was 

I art of the property of the mutt and had been 
for a long tim« in the pn session of and under 
alministrution Is the defendants who were 
Nagara (hettie as hukilsrs trustees anl mana 
gers (liou^li ih liead of the mutt appointed m 
IBC'I was the jlamiid "ho made his claim by 
Tirlue >f that oflicc and alleged that tho defen 
dants held the position of tru tcea as his agents 
The difcnce was that the d f ndants and their 

r<<le«« or who had held the village for about 
0 year not for th ir own advontage but for tho 
Uncht of the mutt were entitled to be continued 
in possession an 1 management of it and that the 
suit was barrtd by limitation The responlent 
proved no management by tho dtfvndants as his 
agents On tho contrary there was documentary 
evilenco alrongh in favour of tho defendants 
which the Judicial Coinmittco accepted as proof 
of llxcic teng po e sion and proper wanagement 

II W that the plaintiff was not entitled to the 
Tillage in suit On the evidence he bad entirely 
failed to pro'e his ri^ht to pos essi n either by 
fainiaclf ir the d fen ianta ns hi agents 
nor was his ri'»lit to posse sion vapportel by the 
history jf tho land The gtneial state of the law 
with regard to religious institutions in India is 
that the nature of tho ownership is an ownership 
in trust for tho in titution itself The settled rule 
of administration is that it must bo not for per 
aonal uso but entirely for and on behalf of the 
vntcrc oltbcnii'i tndtluit while the ow iirr 
Bhi| IS pcnernlly ivit/i tie pintunl he d of the 
institution siicli j roperty ninv be held by the 
usage and custom of the mutt by tho trustees 
snd managers and that )y (Le usa"e and custom 
in tins case as disilo eil by tl eividencctlit owner 
ship of tho village was in the defcndanla Jam 
Jarlanh Dat v Innml Pat {1916) I I P 
Cal 707{P C) L P 45 I i 75 Selhvrama 
tuamw T JlIervsKomiar (1918) J J R 41 Slad 
238 (PC) L 45 I A 1 and Sammantha 
Pnudara v Srllnppa Ckeiii (IS'O) f I P <» WnJ 
17.1 approx cd fHJ further that tho por cr 
eion of the de/endints therefore in their own 
rioht WHS adverse to the plaintiff and the suit 
was consequently barred by Innitation Palunnt 
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J'lO \ 1 uran Vul (i6S3) I I J 6 ill J I J 

10 I J relfrrcd to As to tlic surplus income 

11 IS the dutv ot ft trustee to rclrsm from personal 
enjojruent ot it mil toadd it to tLccnpitat of the 
estate administered and this lau applies also to 
the property of a mutt or astlial nhether tho 
title IS m the gunikkal as spiritual head or m the 
trustees accortlmg to the custom and usage of the 
IQIlltUtlOa ARtaACHLLLAStDlCTTy % \ ESlwATt 
CIlALArATUI Gl.Rl.aMAMIl.Ah (19_U) 

I L R 43 Mad £53 

22 — Right of Trustee of Hindu Reli- 

Sioas eaion'taeat to possession — 0/ tndoveJ 
property — tfudrai ArjidaiiOR \il oj 1S17 e 12 
— Heliyioue i.r>do>rmtnti 4rt{\\, oJ lS6u) *» 3 
and 4 — Limifulion Act {1\ oJ JOJi) Sei j Art 
141 — PossMSioii niierse to Trustee Tho propertv 
of an endowment may consist partly or uholh 
in tho right to enjoy the revenues of propertj 
uhirh IS in tho possession of persons tilo has© 
the right and tho dutj to manage the propertj 
collect the revenue nnd hand it over when collected 
to he used in tho proper manner for tho purpo es 
of tho cadonraent bueh persons nut even hsxo 
certain rights of apportionment of the revenue 
so hand>.d over hr them among the set cral purposes 
of the endowraont Ml this is compatible with 
there being ft geiiersl trustee of lh<j whole endow 
meat including the retcnucs when so eolWied 
and banded o\ cr Hut in such a case the general 
trustee would not ho entitled to the po> ession 
of the properties out ot «hich this portion ot the 
refenne comes His ngbts do not commence until 
after the collcrtion of the revenues by and ijndcr 
the msnsgemenl of tiiose who hold possession 
Possession nould be in tbe hands of those entitled 
to msnsge the o snccisl properties and their po 

f iosse Sion would be adser*o to his Tho appcl 
aatiatbuca o claimed to be huldar or trustee 
ol the ThAnapps Afudsli Kattshi an endow 
meat for the performance of certain ceremomes 
m a temple at Madura and to bo entitled to tho 
posse Sion of four villages forming part of tho 
endonment Tho villages came into tho posse 
sjon of the Fast India Campsnv m I8t*l and 
remaincil in their po- c sion until IStt when 
tho general msnsgor of the temple was placed 
by the CoTipsnv in posses ion Since 1*>I9 the 
vilKgos were in the hsnds of the esid msnsg t 
and his sucres ora the respondents the whole of 
tho revenue hsd been used for tho purpo es of the 
endowm nt (including tho c\pen es of the temple) 
aceonlin'’ to tho directions of the temple msnagrr 
andthetemplecommittec Hell in a suit brought 
in inOS bv the appellant for pO'< ession of the 
Milages that the pos c ion ol those who hsd 
hcl t the villages from t^^9 ras po sovion a !»er« 
to iho appellant and lus preiliso sors in title and 
Ihst tho amt w*» birred bv limitstion Ambaes 
va'ia PA'inARASANVTonir 'Isevak niSrxuATE 
swarvi, Dfsastavas! of Msicrs (ingfi 

I L. R 43 Mad 6S5 

ItINDU LAW— EXECUTION OF DECTEE 

■ — ■ — . I> writ r in if* 

*> n r,' tS ,r/ !i r 4 t tot — Pivn nJ tinlt If one 
*fi ]*! TO t oJ tnen'nt oJ propftlii—Tyert 
t r T eoT^ry e/ m'l* y n jt-t /— P nth of ditrr* 
AV/ fc / « »F r t»t ll d to ti entf 

It t rr \M it 1 t« o Ter« dsn ! ler* of a 

J »r l'^l Hin In «err in j>o» e on < f tt eir 
I tl r jr perlT nr fltenim leeert in j s 


HINDU LAW-EXECUTION OF DECREE— 

^^neJd 

meats out of the income of that propertj in ordei 
to save from sale for arrears ot Covernirent re 
tcuuc other propcrt% which belonged to the sonf 
nf tbe other istcr and to certain cou ins of theirs 
buW()ucntIy she ohtsincd n decree ngsinst the- 
persons on whose behalf she had m-idobj jijnientp 
ftl ove mentioned hut died before she executed 
»t ltd! that the person entitled to execute 
this decree wss not the surviving sitstcr but tl e 
legal representative (or repre entative ) of the 
decree holder IsnDutKoers JtaTiibvttiKocravi 
I I F 10 Calc 2'4 referred to &iTs Rs'i i 
Dclam Kcmwar (19Ib) I L R 41 All 850 

HINDU LAW— FAMILY SETTLEMENTS 
Set Fawlv Settlemfst 
— — — ... One D F on the death of 

his wife laid claim to certain property formerly the 
prop* itv of Jus wifcB father and which had been 
given to the wife bv I er mother Tho mother 
and urvixing sister m order to avoid litigation 
telioquished a sub tantisl portion of the property 
to D F lit I, on a -uit by the Revccsionera 
entitled to succeed on the death of the survivor 
of the two ladies that there had been no valid familj 
aeUlemcnt Uimmit BaitAtitn i DiissrsT Rai 
L L. R. 88 All 835 


HINDU LAW— GIFT 

See HdvKP I aw— AiiENaTio> 

1 Gift by Hindu widow to 

daughter — propertjloduglttr 
of gottna or dietragoma’i ceremony— Po t 
nvpttal gtfit—l tier tonory Anr* It is competent 
to a llmdn mdow governed by the Mitakshara 
law to make a valid gill of a res onahlo portion 
of the immoi cable properly of her husband to her 
daughter on tbe occasion of the daughter a yevtia 
ceremony and such a gift is binding upon the 
reversionary heirs of her hu band Cn^RAMA^ 
Uaho 1 Gori SauttlDOO} 1 L R 87 Calc 1 

2. ■ . Gift made iy 

//ind« vedou tetih content of next tevcrttontri— 
SuUbymore remote revertionertlo «ef oii<fe the gtjt— 
A gill bv Hindu widow who succeeded to the 
separate estate of her deceased Iiushsnd of such 
estate is not valid and docs not creato a title 
which cannot bo impeached b> tie remoter rc\cr 
Rioncr because it has been made with tl C consent 
of the nest roversioncr Fninpfafv Tula Kvart 
I L F C All lie followeil Fojrarigt v J/o«e 
(oraifn ffif/i A Stngh It F 30 4(1 t di*tiii 
guished Fast Anvnd Awri v The ievrt cf 
ICcrde t 1 SI i 11 refcrrvlto RtKiiTAwan 
r Ruaoawama (1010) I L R 32 All 1"6 

8 n t fo r / fr— 

Ctfibyei female toler ifau^Alrr — F 1 1 of dnt ghtrr t 
lur—Arcetemlton of e tale The wi Irw of a son 
less se|Arstril lliniu in povep ion a fueh of 
her lu I nis propertv made « gift tlereof m 
{avtnir of 1 rr laughter Tl e donee j rei!eeoise«l 
the donor nn 1 the donor rtmamnl m po o'rion 
oftheprojoertyll esulject of l| egilt Hell tl*l 
no met ion bv tl e donee f ] < ir in rKOver j or i^rinn 
wmiM lie ilunne tho donor s lifetime LkutoT 
FumT l^ehna Kvnr I 1 J ll IH «53 referred 
to. I rr Pam r Ptwiri (inio) 

J L P 82 All 5S2 

4 * — Cilt ol lanj ty danpbler for 

deceased ItlhfT J ipintcrl lerrflt— I»A in/,rf 
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DIGEST or C\SF> 
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niVDU LAW— GIFT— fo-Ji 
\ Hindu vidiw «ho *nrc<^1rl to tl o pro 
p*rtT cf 1 rr dpcpafMl fatlcr made • pift ol • very 
rraall poMion ol that prepertv fil tl e time ol jer 
femn her litlcr » rraddl \ eeTrmorv on tic 
CK-fsaion ol a pe uliiilr IoJt ei enl iircnp Hindu* 
Ilifi’ that tte pill «a» In •eeon’anre witl> Hindu 
idea* *» re »rd tl e d\uphtrf • dulr in renrretion 
til lit lie j>erfom»nce of a f>t1 rr « frad 1! n on eutli 
*n orea inn and eannot l-e im]earlird 1} tie 
reTcrsiuner* It cannot le laid dnrrn at a rule 
that to ju lifr tl i alienation tlie esiendituie 
ihould l>e for a rpinlual neer-i itr Iti tufTcienl 
i( the pift or expen Inure haie rrfeirree to the 
flint nil need* < f tie fall er or 1 u*l and nhose 
properir »* taVen ^ rrrrn ri 1 ^Taiya r 

An MiLt t r lUAKn 1!> ISIMl (lOlft) 

I L R SI M&d SS8 

5 Gift lo daughter by father — 

G ft tnlid v> t\er mnU nl or njttr iiorri ijf There 
I* a moral obligation on a Hindu (itlxr to make 
a gift to 1 1 * daughter on the ocea^iun of her mam 
t-^ \ pft A fatl er to hi* dao hter of a mall 

portion of ancestral Immoieahle propirt* i* hind 
ing on 111 ** nrdiTide.! famd) whetlicr aiieh gift 
I* made at or after the dauehtere mamape 
SC'fl)*rVLAM\tTA r *'ITAM tA (1012) 

1 L R SS UaS C28 
0 ciii widow to jlJler’* ton 

— Mm— // la-lu tfirfoie--/ i/l— Co fiio/ticH 
ffrer* on r «ol *nf^c\ nt to x-al JrtU g ft in (arour of 
t tnt »»n IltlJ tliat a pdt of her leceased 
hi*l>anit eatate m-ido It a Hindu widoAr m 
JO* e*.ion til re of a* aucli wilow to her aiaterc 

on wan inralid an 1 cool 1 n-it be render* I opera 
lite by the consent of the next retemioner Laj 
tangt Sin^f t Jlanoi/trnif i I nih»h Sm// / L 
1 30 ill J dicuael \bdcu.a t 1 am Lai> 
(1011) I L R 84 AH 129 

7 Gilt to the lUcrillDtato »on 

of an nndiYided collateral co parcener — Aot 
on « tral ffopcrlj at Itliettn tie doitt^ and hu eon 
Iroperty given for maintenance Jo the illegitimate 
son of an uiiiiridci deceased collateral co) arcener 
IS not ancestral property of the illegitimate son 
m which the son ol that lUegitimstc son gets a 
right 1j birth ngi J illai \ Panachenlra 

Tet n I L P 2i 2Ial i’J and Ua ar tul Bjf>a 
A AlaninaU 17 ( I J uS dntingiiished 
KRtsitxASWAsn Naidc i St rTi{*i.*KSiiui AsniAt 

I L R 89 Mad 1029 

8 Gift to unborn person — lal 

dttj of — Siltlemtnl dee I in I8S9 — CiP lo daugMir 
for life tl cn lo h r iinMrn children effect of — 
All notion hj daii'jllcr — Amt bj adopt il eon of 
seWor— 7 ?i<7H of re eriioner to e/e — llindii Trane 
fere and Be/v ste let ( Mai Aet I of 1911) — 6utr 
rffciicf h fore it let — let pa eel p r Jtny appeal 

— 1ft «/ upphe ible lo (he appeal— 1 oner of Appel 
late Coiri in putting decrees on appal — Ciiif 
rrofft/ifre (cel ( let I of lOOS) O XL/ r 33 — 
Deeliratorj decree nnhire of — Vtsettlion of Ike 
Court in siieli aitcs A HinJu executed a d ed of 
settlement in 18S9 by which he denned some 
properties to Ins dauHitcr m order that she 
may enjoy them during her lifetime and that 
after her tliey slioull be enjoyed h«</ all tigHs 
by her sons and daughters who may be alive 
the daughter alienated some of the properties m 
1007 the plaintiff the adopted son of tio settlor 
claiming to be the nearest reyersioner fill d a suit 
in 1012 for a declaration that tho alienations were 


HlhDU LAU-GlFT-eoihf 
without neee itv and not binding on the reyrr 
Bioner* He imi leaded the scttljra daiigfitcr as 
the first d f n lant and her dang! (or lorn in 
|M<1 n the second ilefcmiant and the olionres 
as tie other defendants Tlie Hindu Transfers 
and Hisjtic ts Aet (Madras \ct 1 of 1914) camo 
Info ijicration dnrin" the pendency of the appeal 
m tie lower \ppe!lato Court Roth the lower 
Court* di mi ed the suit Held on second appeal 
(i) that the Hindu Tran fers and Ilef|ucsls \ct 
(t of 1914) un rctrr jective in its operation and 
wsa aipb able in tins case (ii) that the gift m 
faroiir of unborn eliildrrn of the daughter of 
tbe settlor was \alil (iii) that con equcntly tho 
ptaintilT was not tie nearc t reversmner entitled 
to nisintain the auit (i\) that the rule that n 
remote rever toner <iin sue if the ncaie t rever 
aionrr is a female is inaipliinble when the latter 
is entitled to an absolute estate (e) that there 
was no collusion between the first and the second 
defendant bj rea on of the (let that tbe latter s 
guardian jut fvrward an alternative contention 
on a point of law setting up an ab olufo titio 
in fa*our of the fir t ilefmdant (\i) that the 
Autbnnts of an Apl'clivte Court is not limited to 
determining the question whether the original 
Court was ri^ht according, to the law in forco at 
tbe date of its judgment but wos entitled to pass 
such dicrcc or order as was m aceordanco with 
anv later enactment whidi camo into operation 
auWquent to such d te hanakai/’jn \ Janar 
dkana I i IS 111 JO Mad 439 and Cotinda 
Paramo ( urui i \ Da I s PrnVanu *>0 Mad 
L J 0.9 Ml rrol to and (vii) that a declara 
tory decree is a matter of discretion and when 
there was already one and there mi lit bo moro 
than ono preferential heir before tho plaintiff 
Iho discretionary relief coull be properly refused 
McTitrswAMt \\y*n i Kalyaki Avijiil (1910) 

1 L R 4} Mad 818 

9 Gift for religions parposes by 

niDda widow— Cud rroeedHre Col {Act I of 
1903) O \\l/ r / — Coinniwiion lo exomine 

laifnr «M It is not competent to a Hindu 
widow to make a relignus gift of tho whole or 
praeti ally tho whole of her husbands property 
tor the icli^ious 1 ciicfit of her husband The 
Courts blinutl net allow witnesses to be examined 
on comnii Sion without adequate reasons 
/*er Siici! I — III \i w of tic a epted doctrine 
that the wid iw s j \ < rs to di ] o* lion arc restnet 
ed as r j^aids tho propcity particuUrly immovc 
ablo property inhcnti 1 from the husband in cases 
governed by tho Mital sbira 1 do not thinlc that 
\ ijnaneahvarv 8 silcnco on tlus point can bo pro 
perly used as an argument m favour of the unhmit 
ed [lowcra of the widow to make a gift of tho 
imnioveablo property of her husband for a rcligi 
ous or X spiritual purpose The ml of this point 
IS not a ap eial rule of any particiilvr school of 
Hinln l^w but is one of general application and 
must be aecepte ! a appli able to cases und r 
the 'Vijavahara Maviikhv 

PaKACHASD CnilOTCLAL I JIanoiiaiilal Navolai, 
(1917) I L R 42 Bom 136 

10 — Gift to Hindu female — Con 

elmcltonof docut lent — MaliL tniistagil A Hindu 
being the full owner of certain property made a 
gift thereof to liis widowol daughter m law e 
Ecnbing the (lonco in the deed as mnltt 

There was no circum tanco to couii 
that the donor intendetl that the d 
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HINDU LAW— GIFT-«n/c? 
taXo less (ban the full estate in (he property com 
pnsed in the deed //eW that the donee took ell 
the estate of the donor Svrapnant v Diihi JfotA 
0)ha 1 L It 20 All Si referred to KAox>Aiun 
KcwAR t J« KlSDAX SlNQlI 

I L R 40 AU 575 

11 Qjlt of lands to an idol — By 

a for pious purposes uifliout a deed %<tti 

dihj of — Binding nature of (he gijl on tnetahen of 
c point lltndu famtlip A dediMtian of s saMlt 
portion of the joint Hindu family lands to an 
idol of a temple by the father or manager of the 
famih on the occasion of the funeral of a deceased 
member la not by the law of India required to 
be m writiog and is valid and binding on the 
other merabers of the family as a gift ordained 

for pious purposes Pasislisqa CnErry t 
SiVACinDAllBAIlA Chetty (1018) 

I L R 42 hind 440 

12 Gift to Agradam Brahmins — 

position of — Gi/{ to — Ttih to offerings U> the dead 
at a sradh when vests in Agradani BTahmtn~ 
Acceptor of such gifts tf liable for damages Agra 
dams arc a class of denaded Brahmins who accept 
gifts of certain prohibited things at tradh cere 
monies Held on a consideration of the teets that 
Agradani Brahmins have no vested interest in 
things given away at a sradh ceremony Before 
they acquire any title the things must be given 
and accepted Where an Agradani Brahmin 
was iDvitM to a sradh and accepted the oflcnogs 
of food meant for disembodied spirits but at the 
time of the distribution of valusble offerings a 
third party interfered and under Ins advice the 
things were made over to the defendants wlio were 
other Agradani Brahmins who had not ofEciated 
as such at the sradh but who were not them eivca 
alleged to have interfered ui the Retribution 
Ihid that the defendants acquired a valid titlo 
sn the things by the gifts of the person perforinmg 
the sradh and the plaintiff had no legally cnforciblo 
claim against him Assuming that the pKintitT 
bad an} elsicn for remuneration on account of the 
rebgious scrMces performed by him as against the 
person inviting him they had oo cause of action 
again t d fondants llABt Cuvns AoKADivi v 
BaSti Cntn’i Aobaoavi (lOIOj 

14 C W N 1005 

13 Agrsbar gift — 

Briivls religious gift to Brahmins — Cc>ndi(i<”niwes»» 
iai ng resiJenc' (r«jf<d oi fKominondatorjr and not 
enloTCfnl le at laie~ llienalioii h i a donee not resiling 
inihei llage — f ^fi Ithiof Ike ntitnnlion — Transfer of 
Prapertg Act (11 ol ISS'’) st 10 and II Kn 
Arrahar gift of certain lands and a bouse was 
made tn a donco and his do cendants cntitliog 
him to enjoy the lands resi le m the house 
and perform the sic foil religious duties It 
was furl) or crjoircil that tie donee sbooll 
not abandon liu ) ou o an 1 cn to another \ lace 
and enjov his \ntti given to him in connection 
with the Acrahar from 11 at place If the done* 
acted in contraientiofi of the aboio provision, 
his con lucl shotil I bo con idered an act of 
Irreliciou nesa anl the gift thooll b« rcvokeil 
an 1 vranted to mother fit jicmon The donee com 
plie<] wiih the aliove con liJJons for same year* but 
evcninall} went to another villa-^ to live and sold 
the Ian Is anl ll o hou. c In a suit by the alien'** 
to recover arrears of rent for the IsnJs a qnestloo 
J arin an n whether the alienation was valid 
JltU that the \^har gift sras a private gift to the 


HINDU LAW-GIFT— con/i 
donee and an absolute gift according to law that 
tho further provision as regards re idence m the 
same village nas only o recommendation and an 
appeal to the religious conscience of the donee and 
his descendants ond that as a condition it was not 
vahd and enforceable m law Ueld accordingly 
that the abenation was valid Annntha Txrtha 
Chtsrtar r Aaqamuthu Ambalagaren (ISSI) i 
Mad 200 referred to BpicmflviBAr v Laxoiibai 
/ 1910) I L K 44 Bom 304 

14 Deed of gift by widow andnext 

revetsionet — Tran ftr of a spes euccessionis — Gift 
challenged by the reverstontr afltr vndoics death 
— Invalidily of gift so far as rettrsioners interest 
eancemed-^Transfer of Properly Act {H of ISS3) 
s 6 One K died leaving a widow G a son B 
and two danghters P and J On B s death G 
became his heir In 1891 G and one of the 
daugliters P gifted away two properties to defen 
dants Nos 1 to 4 Sons of the deceased daughter 
J purporting to convey these properties by G as 
the life tenant and by P as the next reversioner 
Id 1911 G having died P filed a suit to recover 
the property from the donees under the gift of 
1891 on tbe ground that the deed against her 
was invalid as it conveyed h*r chance of aumvmg 
G and succeeding to tbe property as reversioner 
Both the lower Courts dismissed the suit On 
appeal to tbe High Court Ueld that tbe deed 
of gift to defendants Nos 1 to 4 was good only 
as regards tho life interest of Q and was bad as 
regards the transfer of Ps chance of snccessioo 
under s 6 of the Transfer of Property Act 1B32 
BaI PaRVATI V DiYABHAT MANCailAIlAU (1019) 

1 L R 44 Bom 488 

15 . “Appomted daughter'*— De 

serxplion of daughter as puitila in deed of gift by 
father vhether amounts to appointment— lAobihli/ 
of appointed daughUr for father s dfBls IVliere by 
a deed of gift inter tuos a sonless Hindu father 
conveyed an absolute interest in his property to 
one of iu3 daughters and the donco was described 
lo the deed as putrila and her descendants as 
pufniapitra held that the deed did not operate as 
an appointment of the donee as a son to tho donor 
Held also that even if the Mitakshara Law did 
apply to tho donee as putrika she would only 
become joint with tho fsrher during his lifetime 
if tho property was ancestral and then only wonld 
the }omt propertv be available to discharge his 
debts The custom of appointing a daughter to 
raise issuo to a sonless father is ob olctc Toon. 
tbou"h such a custom should be established it is 
douiSful whether oil tho duties and obhcations 
imposed on a Hindu son under the Ui/<iitsAaro 
Law to Juchargo (ho debts of his father would 
apply attach to a daughter appointed as pulril-a 
Qu<rre whether ahe woul I have been liable lias she 
■cqoircd otho property from her father Babci 
I tTA Kcak i BabcPlrav 1 Pat L J 581 

16 Point ancestral propertr— 

Vift him eh I *• dl “’ifinf J— Gift of portion 
hsomemrinti rjnr pious purpo — Circwm fane in 
telieh *urh njtt ml / The second and tl irl if 
tho cireaicistmcea state*! in pirn of fh I of 
the 'fituhshara B» J« tifrin- n transfer of jcmC 
»n cstrsl J rij^rtv ' v one mrTnl>cf of the fm uly 
nrenol jjovs ni d 1 s the prccedms words inatiH'o 
ol di trvsa but Here ore time epmte and 
di (in t rxerptions Thus the cift of a portion 
of thrjoinl nnrrstrsl property made ly one nieml rr 
ol the family (or pious purposes is \ftlil ttouelj 



- - . ■ — OranU iniii/e cf f-ro 

fornon rtl jK»it ond }vr rtlvj'ovt «"<l 
IqU* l,i /lo/ii c/ Janjort fo fit guru If 

anctttof ol ll j'^rl <* — Sui( for jxtihli n-—Jh p It 
tehtlhtT grant'd la If j/u “ nnllj o la If off et 
of had of a tnvtl letl ly I ~ 1 1 f*tynl fa J elinj 
vj jo<4 cJol'an* o>d tuilji j ij olat~l rtralr 
elutrtiiu managetn nl oj — Non rtl Jtovt projarlit 
liable to pari I ort — C/ i ilite r I ii die — t rant* <»( 
the pro^rtj Jji lOit had Ucn made hy the JU^a 
of Tan] ro from ttme to time to the amtator ol 
the partvcft & Iwly roan «liom the 1 aja l>ibU(,ht 
to Tanjoro as Ln yuru homo of the grants atro 
for non reh lou? j urposcs and others lor rtlipi ue 
and chantahlo purposes in connexion with a (rust 
founded when the guru came to Tanjore and the 
properties descended to a joint family tlio alulv 
tnemhen of wluch consisted of three brothers the 
eldest of whom (the appellant) was the roana'^ 
of the ]oint family and the L<ad ol the mutt io 
a suit by the second brother (the Crst respondent) 
to have partition rf the non tcLeious properties 
and as to tbo rchgious and charitable proiKrtica 
for a acbeme of management m which he claimed 
W ehaie to be settled by the Court the other 
brothers were made deferdants the youngest 
brother (as second defendant reapondent) anpport 
lag the pUiotifl appellant Jleld as to the non 
rehgiotia properties (upholding the decision of the 
CouiU iQ I^ia), that Iheie waa nothing in the 


norvrol gyarJi'tn~hi Jt Tijhli ynnirmisnl— / e 
< we ia Caarl nretiiary 1/ n» Rnfurul guanh in 
ol t<— UiennfK/ri i-/ d« (ido guiirdnn-—Sflliiij 

0 iff »f nKf»»ory — iSiDl or j iiarjiion— iimiJ ifion 
At( {l\ 0/ UOi) Irl d! or 111 hi /-/ ic 1’ i/i/y 0/ 
Lndcr the Hindu law nobmly i ttiaii the father 
and tlo inotliir of a minor (wi h ] robabi < cxccp 
tiona in favour of the elder brother an 1 the direct 
mate and tcnialo ancestors) is ciititlwl aa a mattes 
of natural right to bo and to act as a guardian 

01 a minora jerson and properly consequently a 

I eternal aunt is not a natural (.uardian of a minor 
VVliero there is no natural guardian alive seccurso 
must be had to lUo Court as representing the 
rigbta of tho King which arc paramount to even 
tlio rights of tho parents for tho appomtmert of 
a guardian Alicnatlona without necessity mado 
by a lie facio guardian need not bo set nsido 
Art 44 or the Limitation Act of IQQS) dosa 
not apply to alienations by unauthorised guar 
dians TiMYAUiiaL v KtrrrANNA Koomaan 
l»W) I L R 38 Mad 1125 

2 - - — — - J/o//ifr of mjanta 

SRlcRifing (o become and mats htr ioij» Clfittian*— 
PstAea* io bs Quariliuri— ilod elaracUr vol iroted 
—‘Onderlalivg not to baptise cluldren — (arociufm^f 
Hindu unele in guardwasfivp — D the uncle of 
two fatherless Hindu boys aged 7 and 6 )ears 
teapcctively applied to bo appomled their gmt 



( lJtS7 ) 


DICEST OP Cl'JES 


( 1D83 ) 


niNDtJ LAW-aUARDIAN-fo-i'J 


Oian nlliginc thil tliilr Molher S was a womw 
of K^il itiornl chiractor and find inado tip her 
mind to adopt the Christnn rrligion nml to 
her fona liptiaed Iho fiiNt nlkcAtfon xna not 
cataMislieil tint lio cliirj;c of immoralitj 

thou h not proved made it Impcv. ibK for S to 
li\e nith tltL iimiU nho niido the charjto must 
Ih) tiVen into consideration in pnslnj, oniire on 
the petition lint Sa expnasini; a dtsiio to 
fie omo a Christian or cvin ltcomin!» ono would 
in It clf l>o no proimd for removing her from the 
^uanlinuship proMdi I sho was in a ]>o ition to 
eatish the Court that eho wna able to earr\ out 
the o\>Ui,ations which the Iiw inijKi wl uiHin her 
of bringing up ber clultnn in the faith of her 
husband whateaer the fiith sht herself lui^ht 
Adopt It WAS provid that she had expres <a} 
her intention to eoinerl lierrons to Chnstiamta 
but her couniel liavm^ giaeu An undertahm’ 
that ahe would not bajitise Jur ehildren the Court 
j aaseil ordir appoint inj, lier gnanlian ol the tninora 
pcr>cin and iropirta naaociating in tin guanhan 
ehip the nneh 1> who avoid I ns nuoU gtianlian 
be in a position to set that h * iiiulcr(nl.iixg to 
bring up tha cbddren in the Hindu faith area 
irouerh carne<l out The ohhr boy aaas orlered 
to bo pitied At once ns a boarder m a Hindu 
hostel whuh though attached to (ho Church 
Miasionnra toeuta avas conlucteil in conformU) 
With Hindu reli.ions neira, thi jounser bov 
bein^ a! o ordered to l>o eimihrlj placed when 
he siiouU attain the oso of 7 }cara until which 
time he was to live with S liberl) Icing giren 
to 1) to apply to the Hi trict Jud^e arhenesTf a 
hreach of toe iind rtaiinc; avas Apprchendcl 
SaMjarjinA IvaruaitAr t Miva naaciv (lOlS) 
20 C W N 608 
3 ■— —— —«■■-■ - -I Guardian ant 

miftor— ^^<a<I/ltla (v giwnfiiA not tomptIUi hy 
latrt sity bill i{i(ia>el by pmlenee i/ binfiv The 
guardian of a minor is aot hniitcvl oala to loaLini^ 
such disposition of the latter s praiacrt}' as he it 
compelled to make by neccSiSita \Miethcr what 
he did was or was not for the benefit of the minor 
and as such linding on (tic latter was det rmiucil 
in this rawi la asking what wouM have iKan 
the { robable resiill if the guardian ha i not tAkm 
the steps he ill 1 take an I ns it Api>carrd that 
lif.'wr aaeriScca wonll have become inea iiabh if 
the stept ia qtte t;<n had not l*cea taken the 
transaction waa uphell as that e>I a prud nt 
admin itralor I ham Hasi i { aar ii Ciunpra 
IvAKSiiiT (191a) 23 C W K 85S 


4 - . - ■ — — — . J <r ON la beapKHNtof 

No pers n ither than the father or mother has 
an nlisoliite ri^ht to the giiirdisndiip of a llin lit 
minor In the at ence of father and mother the 
relalun who i» nearer in the ai w of the Hindu 
Law ahoulJ bo j referred. Laruui Narao. c 
It«-ARA« Saitai 2 rat L. j 180 


II »./— /i»/\er » 
V Hm Itt ftther 
^uantisn 


foirrr lo op/oini yu inti in ( / wi./ 
e»n b\ winl cr writing iuriii)at< 
for I IS cliiljra n the ni minati n takm,, cllect after 
his dia th lie IS imrt tritlr 1 in tie choiee of a 
guardian en 1 lesa evel ule caen the nioff er from 
tie e tarlianil ip Souf lA /VwaiA tal JKt r 
r ji SrfJisNsI * 11 ; C ] ”/ and 

AI feM a J sjirt drf/insetfT If /„ J 
referred to. Dcba Naxd r AxAXPMiai 

L U R. 43 AS. 213 


nihDU LAW—HEREDITAKY PRIEST 

- ■ . . _ ^ , OHice o} Aereifihiry 

fnesf— 1 njniflit tri/fi— ^1b<Jn Mn — C<tslt con op 
Mint o prirrf — TraHl (nm Arnj not neeejsory— 
iemom/o/ priest not nllovetl tierpl on itihd ground 
— ^o«fe^(ojf« gwe hoi — JJomJoy J erfiihtion II 
of IS T—-Cnit Court— N/Kri»(fie(»on Under Ilindii 
Laai the onieo of hereditary priest (t/ijmetn m fi) 
la A NiboriiMo nnd Is rani ca among the hercili 
tnrv rights of iminoveablo properta The oliico 
of hereditary prie t aahero it Is held in relation 
to a ftniih oives its origin continuance and 
bindln" character to eiistcun and not to a grant 
from the King or agreement b twem the parties 
Wierc tho oflice is one of hereditara family priest 
the mere fact that m nny individual ease it has 
been created origmalla br the ca*to for the pur 
fvoscs of famili a belonging to it cannot aff t 
it bccauso the olilca carries with it a hereditary 
right in the nature of property nnd the Incum 
bent cannot be dipriacii of it b> anaone unif's 
hehas become A prifi/i (out caste) or has deeiincd to 
ofiiciale The ca te in aueh n case makes the celcc 
lion for the famihis of its inenib rs and when 
ana fainila aecciijs the oniciator as its hereditary 
family priest custom Annexes to the oftiee certain 
inridems in the nature of ciail ruhts a« against 
the famda which neither the fimila nor tlie ca te 
has power to Annul except on the ground of some 
offence under the Hindu Jaw cominittid ly the 
otficiator or of refii al la the ofliriator to dis 
charge his duty as family print ^Miere a ca lo 
has Appointed a man to a meri priisth oftice 
there is douhtleas no ruhl ol properla confirrcd 
His contmuaneo or remoyal is cxelu lacU arithm 
tho competence of the ea-ste and it is a caste quea 
tion Jhit it is diflieidt avhero the ofHeo of hero 
ditara priest is ereatcil for the performaneo of 
rclii.ioos ceremonies in certain fimd • provldetl 
Aceopfing to Hindu 1 aw either tho caato or th* 
families haae power to ereato suih an ofliee and 
civo it the character of immovcahlo propirty 
tiicLADiiat nAaiKsnaNKan « Hannofvvv iMait 
(lOU) 1 L R S8 Rom 84 

IlINOU LAW— HUSBAND AND WFE 

^fJHl i/» )i o/ pruperfy 

by A« hand nxf leife— fmrfr— / ro/wW/ joint 
— Ili/e# iifercif— Nfri Munflii— / on er of ifispoAi 
f ON— f>nath «/ ifi/e— ^o sifmiors^ip to hu Ju'iif— 
on Afr Afir* — ^nil »» e/c — l>frte 

for) int ;vv« e I » i/ cinbegiff" \Mierocerlain 

I wopertiea avere ncfluired with the pro'its carncii 
a A husliAUd an I hi arifi (who w ro Hindu ) in 
A tradi aahi U avaa earrixl on la loth of them 
ffr/l that the |roj>erli a were lint r the lllntu 
law the loint propirtica if the hii land and the 
wif and her inirre t th mn avas her stri thanim 
avhi h on her death chi not sura lie to her hu« 
band lut draolinl on tie heirs to hrr stri lhanam 
jropertr I'roj'crty arquirei la a w man br her 
own evrrtmna during e'nverturt* ia her own i ro- 
|•ert) which she U entilini to hoi I indepen Irntly 
fit her hu l>and and it devolves on her heirs on hrr 
aleath Though the suit be ono In ejvtment a 
alccree for joint po» f* Ion may lx* l»aa ei| m favour 
of the plaintiff ^Imii 1 AuaKaMiixa Naickex 
r Mjiniumrr Coixpaa (PU) 

I L. R 33 Mad 1030 

RiroU LAW— ILLEGITIMACY 

S<« Ifixpr Law— lancnmact. 

- tUryiUina t son J/itib 



( 1««0 ) 


digest of c\ses 


( 1000 ) 


mVDD DAW— ILDESmsWCy— 
f'va C^ap. I $ 72— Dj«» pufra ntaKiny of— 
sUf’ i ’m.e 0 / a Snira A-3'e Itlen hj *•« •• 
/j'l"’# p^perty Ths word fJau putra a» iwftl 
la 'I 4 ^ hira. Chip I #. 1- which prgyides 
lor th dk'"liai»tc «on of a Siln Ratting half of 
lbs ihirc of a tegilimitc ion m father a propertj 
hu a m3 h wider mming than a am bcgoltea 
03 a f male aUve aad if a Salra goremed by tho 
MitaVahara law has a permanent continnona anl 
ei la iro coaeubne who lirea ai a memh r of hie 
family e'le la a din anl hie illegitimate aon bv 
h»f who n h m elf brought op a* a menah r of 
the famila fa a dm pulrt within the m aoing of 
th“ mie laid down In tho Mitakahira Joj ndri 
i>lupi/i y hifnmaJa J/<in Sia-jl, I L P 17 \ 
IS I L.P IS Calc. ISl Piki T Gtnith I L 
P 1 Dim 9 Sih r Btx n ! T n t Bom 37 
Kru\’inv'/a’t v J/a. ujirrmi I L P 7 V<jf 407 
HarGofiniar Dlnro a I L It S All 3‘*0 Karup. 
p-nnia r Bjli’an I L P "J l/if jr Sctijtr, 

V G rnoe IIP 7/ flom '’S’ 7 imlnbtr Janha 
I L P .jO I / iOS y ilnnnH I L It 

_ f” 131 Inhnny ^mt.rimi 3 D I I P C 
1 13 j/oe / I in Vetnahthi r (ppibun 
7 £ 7 w7 Ifof ’5 iBBMyyjrt v CJtinaan 
7 £ 77 J3 Vaf d''*" ref rr J to Pant Siran y 
TcL ChanA I L It -S Ca' 101 diatinguiahcd 
CiUTTCBBncj lATWiis r KBiiftye CntHDCi 
liTyiiK (1912) 17 C W N 413 

■ I — . - The illemtimate aon of 

a KshatriTa ly a gudra woman la not a Sudra 
( -it a higher easto called Lara Itrindarana v 
T’afleniiiii 7 L 1 1' Mai 7 ’followef Jwala 
**1X1,11 r SiPOAn I lu R 41 AU. 631 

— I I ■ \ nn’ *>0 Ime ille^iii 

mitoaonsdiride tliA prop rty inth li''i(ioiat«eons 
an 1 tho inotlier is entul d to a sharo Max 
c tiMStu HftiBff lATtL r Dirrt 

L D R 41 Bom 166 


HIHDU LAW— IMPARTIBLE EjTATE 

^«e CcsTOM 1 Pal L J 109 

llirAPTlBLE ZiMixotni 
SrellixnnLaw— iMfritraK b 


ptlHe e4laU—QuesUon t 
lo b a ra} ton •part^lr or t nparl llr — Qaestton of 
fact toft thfr estate wn a rai—J oncirrent deentont 
ol Court) »o Inltt—Pnij Councl practice of — 
alophon — -^oinf jxnocr to two uiToo-t to ado]^~ 
Power ex reued bj turvivin/j toilow — Conttru I on 
of tcill—ho provision for the drilk of one or two 
JO nl donees — \o power »n Court constrainrj wilt 
to male by its interpretation any ad htion to testa 
menlarj dispoiitiont In tho absence of a aanad 
nnl r JIadrai Regulation XX\ of 180’ the regu 
lations of that year <Jo not affect the title to any 
land Collector of Tnehinopol'/ t Lellamam 
L R 1 I A 2S2 303 followed Tho acceptance 
of a eanad in common form under ^ladras Regu 
lation XXV of 1802 does not of itself and apart 
from other circumstances aeail to alter the ancces 
«ion to an hereditary estate The Udajarpalajam 
Case 1 L n 2S Mad SOS 615 s c L R 3^ 
1 A 261 266 followed Unleis there be an exist 
ing estate with other mcilents which a sanad m 
•common form under JIadras Regulation XW of 
1802 can operate to confirm such sanai will con 
fer on or confirm in the grantee an estate 
descendible according to the ordinary roles of 
inheritance of the Hindu Law Ryn >ea/ate 


HISDIT LAW-IMPARTIBLE EJIATE->,oi'<I 
7*00 y Court of Ilardr 1 L R 2 Mad 12S s c 
I) R 7 I A 3S followed In order to establish 
that my estate u descendible otherwise than m 

0 ord»nco with the ordinary rules of inheritan e 
of the Hindu Law it must bo proved cither that 

1 Is from its nature impartible and dc ccndible 
to a single heir or that it is so impartible and 
descendible by riftuo of a special family custom 
Paboo 77in,»h Du I Sinyh v Maharajah Moh shur 
StiiJjh 6 Moo 1 A 161 1S7 foUowed Tho 
nature of the estate end esistenco or otherwise 
of a special family custom aro questions of fact 
to bo determined on the evidence m each oa 0 
ifoK ^^■jreiu'i'x r Dsrja 7 £ .77 73 Mad 405 

s e. L P 17 1 A 131 followed In a case in 
which tho question w« wh th r tho estate of 
Nidalarole m tlio Kistna district of tho Madras 
PfciiJcn y whi h was tho subject of a sana.! 
in common form anJer Madras Regulation XXV 
of 1822 was partible or impartible the app Uant 
contenic I that the granteo had at and pnoi 
to tho data of the sanad an estate of the nature 
of a raj or prin ipality and therefore impartible 
but ho did not rely on any sp cial family custom 
Itell (on tho absvo prmeiplos) that tho question 
wheth r the prior e tats was of the nature of a 
raj or not was a question of fa t to be determuiod 
on the cviden and that where both Oonrts in 
Inlia had eonoarrcntly found it was not a raj 
but was partibl tho 9 findings ought not aooord 
in" to the pracli 0 of the Board to be disturbed 
unless they were shown to b not juibifioi by ths 
evidence All n \ QuJi e Ifarehous Oompany 
t 1 1 A C 101 104 foUowed Theip Lord 
ships af er consul ring tho evideno so far from 
bein" so salisfi J were not prepared to say that 
they should not ha e come to the same eonolusion 
on that point The appeal was therefore dis 
missed A Hindu of the Sudra caste by his will 
made the day b foro his death in ISfil after 
bequeathin' his estates to his two widows gare 
them tho following power of adoption Fou 
should adopt a boy who is our sannihita (ono 
closely rcUto 1} whenever ib stnhes that our samas 
tanam (family) shouU continu This power was 
not oxercisc 1 whilst both widows were alive but 
by the survivor of the two widow m 13)0 Hell 
without dociimg the quo tion of th validity or 
otherwise under the Hindu lav of a joint power 
of adoption (for tho prrper determination of which 
their Lordships w re uf opinion that tho materials 
m this case were insuIE lent) that ths will gave 
to tho widows jointly tho poser to adopt a son 
ehould occasion arise which in their opinion made 
It dc irable to do so but only one of the widows 
conld receive tho bov in adoption so as to step 
into the position of being his adoptive mother 
On a consideration of the surrounding circum 
stances there was nothin^ which required or justi 
Ged their Lordships m interpreting the provisions 
of the will with regard to the adoption in any 
special way arising from the fact that the testator 
was a Hindu and they must adh re to the plain 
meaning of the langua'e u ed The exercis of 
the power was vested in tho discretion of tho joint 
donees and it was clearly the law that m such a 
case the death of one of the donees put an end 
to the joint power not by virtue of any pecuhar 
doctrine of En'bsli law or senes of English deci 
sions but flowing from the nature of a joint power 
Tho case was different when the power vested not 
in speciGo persons but in the occupants for the 
time being of a specified office such as executors 


( 1901 ) 


DICEST 01 CASCb 


( 1902 ) 


HINDU LAW-lMPARTlBLE ESTATE-fo»/«f 
The words of the Mill when projrrlj construed 
related to ehoKO and adoption hj thotwo widows 
octinfr jointly Hence the nords referred only to 
the period of time nhen both wulo^rs were Inin!* 
To hold that one of the ^tidona could adopt a 
Bon after the death of the other widow would bo 

f irovidtng for n pcrioil of time which the testator 
eft unproMdid for and would be maktn'* an addi 
tion to 111 tcitanuntarj di po itions winch no 
Court eonstnimt, a will wia ciititleil to do 
Najuspiua i I sniiiAssnsTiii (1014) 

1 L R 37 Mad 199 

2 iinportiUi «tofc— 

iSucff<JiD« — Prmogtmlure — }-~lnU once i« the jm 
stsuon of a family rfgranttd a/lfr ioat of jiosstaaion 
to ont member of the «ame fninilj — tonelroclton of 
grant The question whether a certain rstalo n 
impirtible or not is one of fact in each case 
IMicrc an impartible e tato is lost to a eertaio 
family and on the representation of a member of 
that family the ( ovemment puts him into posses 
Bion making a grant in his faMaur without any 
Bpecial term or eondition m the grant tlio iiro 
perty BO restored would bo joint family property 
m tho hands of the m(.>nber of the famd> to whom 
the gront is made \\ hen tho Go\ ernment makes 
a grant of an estate it ean determine the nature 
of the grant but in tli absence of epecihc terms 
in tho grant tho surrounding eircumstanees must 
not bo ignored Tho nomial eonstitution of Hindu 
family js union And it is tlio icrj C' eneo of an 
impartible estate that there ii no legal right to 
insist on partition Tho estate is enjoied by tho 
whole family tlirotigh tho occupant ef the gadJt 
Iltld that when an impartible estate passes by 
BurTirersliip from one Imo of descent to another 
it devoires not on the co parcener nearest in blood 
but on tho nearest co parcener ef tho senior line 
JItlJ further that if tho do cendants of a junior 
member of an impartible estate partition the pro 
pert} pircu to their ancestor for maintenance it 
IS not conehi leo on llio jioint as to whether tho 
estate has ceased to bo joint for tlio piirpoao of 
finding out n succe sor to tbo gahli AocAi }trra 
J anjappa halalln Tlolt Vtlajar a AflcA* Auto 
jpina } angap}>a halalfa Tboln Ldagar I L Jt 
£S Vflf vW Kalama ^alcbiar v Tbe Pafa of 
Shnvgiinga 0 Moo ] A 613 Doorga Peraad 
Sirgh T Jkwga Koniion I L P 4 Cofc 100 
Stree Pajah ianumult } enlayamah V SIree Pajak 
^ anumiila Pooefiia ) enXoritJora 13 Moo I A 
333 Sarfa} Kuan \ Deoraj hvan J L P 10 
All Si3 Tara human v Chaliirbbu; horayan 
Singb I Jj I 4 Calf II 9 Paeloo JIarlmndaa 
% 'Innlortlat I I P S9 Port 61 } a}<t Pup 
8 ngt V /*iJii iiiiMni I L P 7 AH 1 and Any* 
gant Aefammajarii \ 1 tnlahiehalapatt hevani 

farv I L P 4 3lad 250 referred to Sn Pajit 
8alnehaila Jajni naJla J aju v Pa;a halru 
rAnrhi J imaltalra I t*v I L P 14 3Ial “’37 
t rnia/aro^o fu t I enlahramnyyn I I P 15 
ilad *’?/ Irnlati \araiiml^ Appa Pore r 
} artfia. aralbj \ppa Poir 1 P 41 J I 51 and 
TJrii Injar Jahalur Sinjh > 1 anee Janlte hoer 
L,l 5 I \ 1 diitinguishnl lUtrMTU Ftiasao 
fixon r Tt» lUu hl^au (1010) 

f L R S3 All 590 

3 — — _-*riic inter* tnfthe 

) 11 r t an unpArtllli' t (ate is )M)r for hia 
debts in il e 1 an ii of 1 is heir 1 or tbe pnrp re* 
t »»c rl ining tie i rsen entilhd fo an cecU 
i*^ourro muit l-e find to tic rule which would 


HINDU lAW— IMPARTIBLE ESTATE— 
h«e governed tbo succession if the c tate h-K? 
remained pirtiblc Snuitr Ltb *5iNQti i Pma 
H uoT a Ki ^DiIUnsDcr 2 Pat L J 136 

4 — 'NTliero ft faniih 

n governed by the rule under whiili succession 
to an iiupattibla estate does not go to the 
females so long ns the family remains uniteti 
the burden of proving that tho fatrnlj has ceased 
to be united lies on the person who alleges 
peparation Per Chapman J — ^Tho departure of 
R member of such a faiiiUj to re ido in a village 
which has been granted to Jum for maintenance 
IS not Bwfiieient to indicate separation Per 
Rot J — UJicro the plaintiff had asserted and 
was acknowledged to have a right to take part 
as A member of tho family in the family worship 
and during visits winch svero frequent and of long 
duration had conducted himself as Bubsement 
to tho elder branch of tho family and received 
from tho elder branch assistinco for himself 
for his son and for his wife consistent with such suh 
servience hell that ho must be taken to be joint 
wiChthcelder branch Rani Jaoadamba Krauri 
t Tjukto Wazit a SiNon 2 Fat L J 239 
HIHDD LAW-mHERITANCE 

Set IlrJDtr law— SuccEssros 

1 Illegitimate son— -S’ucfroj— 

iJtlalthara—Ltgtliinate boh— rafnn— Coffi/enf tut 
fewio "— by rexernoner for deelarahon as 
nearest Arir—II iJoie of the hsi male halder^\ e^tei 
risRf— Ltnitation ict {XI of JSTT) Art I 0 
Amongst Suilras goveraod by tho Hitikahara 
an ilie^itimato son cannot inherit a %atan collator 
ally in preferente to Jegitimato heir* Tho right to 
auo for a diclaraiion of heirship to a votan docs 
not ftcctuo until tho heath of tho widow of tho 
lost mah holder of the vatan the widow having 
a vested interest in it os tho nearest heir RitJt 
tAUDStiitAPD t SastJt VAUsn IvAtojt (1099) 

I L R 84 Bom 821 

2 ~Daughlers — Jlitalshara'—Davght 

ers tnAmtinj proptr(y fntn fAeir /atfler— ^Anres 
teparale and abwlule— Tenants in common In thc^ 
Bombay Presidency a daughter takinq property 
from her father inherits it as atnJ/an and daiigliters 
take theirshares scparatch and absoluteh Uhen 
tho properta so inherited is not plij-sicnilj divide 1 
it is hell by tho daughters as tenents in-eomnion 
and not as joint tenants and there is no surnror 
•hip ^tween them In ca es affieting inheritance 
tho nilo IS to ndlicro to tho decisions of the Court 
to wlucli the district from which the case aro e 
laauljoct tiTiiACrAi SAvrrri (1910) 

I L R 34 Bom 510 

3 ■ - ■ ■ Kamallus — 3liloltlara — 3In/u 

Iha—lmi goicrnmg haninlAit mho I le tn Ronfn/ 
— iiiecetoofl — Inrndheyi iS’/ruf/o « — 1 reference be 
tueen linband and son born of o / u //< tom « • i/rr 
«ourte~^^Awifri*— iornis of mamnge — frfriH7i//i in 
«« ti form The Knmathis rettlel in Bombav 
•re governed for lh« jurpo es of inhentanee bv 
the law of the Hitakshara and the Mayiikha 
when they ngrte but where they differ the 
Afavaikfia law must prevaiL The ttndfan of a 
female devoires on her death upon her hushmd 
In inf rence t> the son lorn of her I>y ailulierous 
Intercourse The la* will even among Shudras 
pre iimi. the mamago to have been aeeording to 
the •} provtil forma it the parties Itlongeil fo a 
re pirUfle fateilv JAcriNVATir ^AOIll*^ATlr r 
Baiuian OjW) I L. R 34 Bom 653 
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DlCEsT OF C\S15> 


( l‘'OI ) 


nmu LAW— E?itERn\%a :— <0 * 

4 JiUnS— /R’fri j« e — f-# 1 ton 

\ if » — '' ’ rt I\ rr t t ■« ^rtUntl f> 
ri n LnJcr Hin 1 1 Law A irothcr « 

t cr s » 1 M rT I to ^ to tl 0 c %to ol 

A llifli n pnfcTxt'o to A mAtcrea) 

cr ’'*0 0 ''T \rpvNr4i \AtTii!TAR p Iltcintti 
' '-'.lUi’- (Plft) I L n 33 J-ad «9 

5 Scbecjp ol flero’ation confmr 

lo Hiada Law Irftnti fe— r m 

1 5 fo o n'>/< rf $ ee* t n r\t t 

/i" j rforn rsf ft fr^ rt * <(t ow 11 li rfft 
n J « J<yr ni » ’<■'! iff j-rrn } n <! *fi *0 I gift 

Ij a y j'fTt 'r( on /oiLff ef d ml nile 

t—ii'I on rf ftmiU ^nr*— fiiyaftojo />» 
Two t m hm i ad I • il to tl p On aI Ks-'a 

bcvl o* llinln Law fspfito'l tm 2^lU MattU 
l*>o a do^nirnt w pprlv aftor r*f«tma thnl 
■* Wh rpns 11 mortnl il in impo iM to »an 

nT*int DAV Ip^fnll at nrhnt tin-r Rtn! a niin mn\ 
on up fn m ilnjiutps r lit n” to the eUnres an int, 
n future a-noi" »o*i nlaaehtcr nlniplit r» soft 
A3 1 cHilll n wi low onl ''0 »nmp rilci are r^ilarl) 
fmi'd A3 1 it hni accoplm h If'eonio no ensan 
to |'*r nU a set of ml n in that irhnlf anil 
1 n« tht mlM mrntimeil Ulowarc lail «l>int 
t*»p*e »h»il lipoome operatiie an! come into foreo 
on ojr death ther iKirportei! to prni 'e for tho 
pcfman ntd 10 I ition ol their mpictiic ptopertifS 
n the direct iial" line includin'* ftloitol eon 
with tie roniiitm that in casp of LiEuro ol lineal 
mala liciri in ono branch tlie rro(«.rtn Uloftinnir 
to that branch aliojll pn to tlic other ctiljcct 
to the AAjac rile And onlj in tU aIj tn t of mAlo 
dc CD lint* in tho direct lino in iithcr Lraoch 
Mtn. the propertiei to to to female hcin ami 
tb ir (1 ccnlant A ill'll in lb< S I aving a eon 
I a daizhtcr D In* brother S anl their mother 
f I Iic<i in 18 . inthoit nni iiaue anil C in 
^Itreh iJOl Tho plaintidsfAppellanls) hIio Acre 
the font of D inHtitutod this aiiit on -ith July 
1!>Q1 a ainit h claiming bi next rertf lonera to 
A their maternal uncle thn Tropcrtiea xilucl) 
otikinally Ix’lonpol to A and which had ainco como 
into th prs^eaiion of t tho defindant t diel 
sliortlv after tho suit waa brcmpht hia Mma (tho 
repoaltnlAl bciri" %ilp<lilut 1 f r I itn on tho 
rcconl Th ir contention was that under tho 
inatniment of 18 ' 1 tho pr<i[>crtie in disjnite 
pa 0 d on tho d ath of 1 to V ami on liia dtoUi 
to them 3ho High Court (rciersin^. tho deci ion 
of tho hubonlinato Judge) was ol ofinion that in 
tho circumstances that hal Actually hap] nod 1 
under tho document of 1800 ha 1 m th jroprtics 
m suit an absolute estate defeasibl in ca o of 
death without male issue and as lio «Uc I without 
male issue tha heirs of A (tho respond nts) would 
succcei] Held (reversing that decision) that the 
cl ar intention of the instrument of lhl>< was to 
sary tho niles of Hindu Law Anl to control tho 
devolution of tho properties until th indcfinilo 
fail ire at somo remote period of tho male lino of 
1 and \ and that such an Attempt to alUr tho 
mo lo of succession was on tho pimciplcs laid 
down in tho ca 0 of Jolindm Ifohnn Tagore v 
Ga’iendra JJoJan Tagore 9 II L P 377 L P 
J 1 ^ ip 1 of rf? illegal an I void ThroiKhout 
the instrument there was no indication of an mien 
tjon to make a gift to any person and there was 
no warrant for tho contention that th re was a 
dcMso Sn favour of A with a gift over to A Ins 
uncle Tho question was not whether tho sift 
over was good in tho event which happened but 


H1SD\J L.^V^•-I^HI:R1TA^CE— fo'dJ 
whe her It was pool in its creation PirvA 
**«1A t 1 HATTSC TlKJl r Kslipiun Pit Cl ow 
oii,n\( 10 ii) I L R CSC Ic COS 

0 Palemal nncl ’s Rranison— 

1^1 li i era — lohentatce — I Irriutl ttelfS 1 1 /oi 
\n<Jt Ifindiis m the 1 oml la Insulcnc) foirm 
rl la tie law of tho ^IitaKsham a paternal iincU s 
grand on js to l-c | rcfi rrrd as an heir to n J alemnl 
uncles aiidow Ka uini! 1 Morr«ii\ ir l iriir 
^sTll(I911) I L r 85 Bom 8S9 

7 ImpatUblo eslalo goremetl 

by role ol primogenitare — /'iVn/iiifo— f ue 
I’en rt la in f > r cf cirnrr—Siiit 1/ reirrsit ler— 
(om/roHt e </ siit ij iiiJoir oiid reirfs/i hit— 
I>f eeil cf t ilf goicniel by the roni^rumi e 
«in I » t < / «<■ 1/ Jhe owner of an iiiij irtillo 
esUte goaemed I \ the niU of pnmopiiiitun died 
leasing a will 1 a which licgnoan nb ohito r tato 
to bis wilow ngniiist ailiom ^ tho next rcacr 
noncT brow ht a suit on the ground that tho will 
WAS inroli I and tliat he was entitled to i>os i ion 
of the estate In that suit thejartus ca a lo a 
eomprorrij 1 \ tin- t rm of win h it \ 

tliAt th widow ftUoul I hold for hrr life t u 
of gcUnnUn inymg 5 a monthly nllCAiuici 
and that after her math 5 or any tcprisrulnliao 
of Ills who maa ho lirm'’ nt tliat liino will lo Iho 
Ab oluic owner of nil tho mnicablo and iniinoao 
aH jr {lortifs and will wiupy tho gvUt S 
in le i I the willow I ann no male 1 no ond 
without liAVini. Ill til ana di position ly will nr 
otherwi e of Jus interest m tho catnte On tho 
death of the wiiloiv 111 po s< sion tho widow 0 ! 

S aufd to iccoaerthfti tato trona momlieri of Jior 
huslamln famd) who h'ul po cs ion of It Hell 
bv (ho Judicinl Committoo (allirmmg tho iKei inn 
ol the High Court) that tho rights o( tho partias 
dc)Knded not on tlio will but on tho coni] loniiso 
Iho icrnis of wluih give S a \e 0 ttd intcreat in 
(hn estate whiih retained its eliaractir of iiiipuli 
bilil) nnd oD tho death of S do cendtd not to 
lus willow (tho up{>ollant) hit to tho respond! nt 
Ilia lioir according to tho rulo of pninogeuiturt 
Lekiiraj Kunwar I Hsnrai Stvuii (1911) 

1 L R 84 All G5 

8 Maintcaaaco — Mihl liiirn~ 

Joi it II "Ih far \j — 1/ Her ! irr n j irltlii 1 rf 
} ml fu tlj ir jrrl/ beliiefn ler uod her n nficr 
fall tt » thiilh—'itn III i > \ conJing to th Mitnk 

rhnrA therv is 11 j Kiibitiiiitial dilTi irnro in ] run i| lo 
lotwecn A avninan A ] rnj rty iii.(ium I ly inliirl 
taiico and that acqiind ly partition lUtt 
thcaforo realising tin (deii irn of tlio lourlH la 
India) tl nt Ibo ebnro « In h Un ini tbir in a J< hit 
Hindu faniilv ol tniDH ulti r 111 dintliiflh fnlher 
on jiartition of tho jiuit fninily ]>i jj rlv lietwiin 
tho mother and tho s ns la not her find! at hit 
is Riviti for her mauitinnnci and on her d ath 
it tl aolacs upon tho h irs of 1 er Inisl nn 1 in I not 
upon her own hciu /Mi l/iii'-if J ni 11 1 Sug/i 
A Malalto Priiiil Snigh 1113 \U 

and fhh lli \ ^uiib till t Ml n fair 
ruled Ilrn ’ItAvnAL liuflaii Sisoii 1 ^tiiiii ro 
I‘RAs*n Sianii (lOl") I L B 84 All 284 

8 Unchastlty— /ii7<n/<iHfe— 11 1 / 

— UneharUtj during coicrliire — 6on/jnah ly 
/« land — lluebniul and m/e Under Hindu 
A Ofidow IS not disyunliGed from I lag 
husband on tho ground of her 
coverture If ft U condoned 



( 190. ) 


DiaCST or CASES 


( leoo ) 


HINDU LAW-INHERITANCE— eo«W HINDU LAW— INHEB2TANCE-<onW 


TOiero tbc )iusband and ttiJc hare lived together 
Tvithcmt any open breach of marital relations op 
to the husbands deatli it would be a dangerous 
principle to ollow roero outaidera to come la and 
impute acts of nnchastity to the wife dunng the 
period of her coverture OA^aaPHiUi r^BAi-rA 
r iELtn (1911) I L R 36 Bom 138 

10 Ritcroal grandfflother— /n 

hentanre — Eelals taJen by her ta brntlni estate — 
JlcOT/n entering (amiltj h>j marriage ta\e hmiied 
estate Under Hindu Law the paternal grand 
mother inhttalinH to her grandson tabes a hoiited 
estate for b/e All the womtn who belong to a 
family by mamage not by birtb take a limited 
estate m the property winch they inherit fcom 
any male member of that family DnoKDt t 
lUnitATiAi (lOlS) I L R SC Bom 546 


11 Widow’s right to inherit — 

/nfientniice — Jt/Qlienoat hostilUv fo h-ushaiuf 
if dt^i.nhfiee a uidoti from inheriting — IloittUtij 
tnfaiiirg of Ho only quahfic'ition nece sary for 
a widoH to entitle her to anccced to her husband 
in pbjsieal chastitj Where a wife refused to 
comv. to her husband a house when sent for after 
ho ha<{ married for a second tinio J/eU that 
such cuiduct was rot cvulenco of su h hostilitv 
to htr bust and as dta entitled her to her inhen 
tonco uhero there was no evidence of any niis 
rondiict KuEWi.njtoiti Dassi v KAOAMnrKi 


Dassi {I012J 10 C W jr C64 

12 ' ' ' Ascetics— Sudraa—Pufej rtfo 


finjl' to n eehe persons of the Sudra caite A Svdra 
cannot imter the order of yof> or sannyast and 
thereforo a Siidra who becomes on ascctio is not 
nchided from inbentanco to his family estate 
unlecri Aoise usage is proved to the contrary 
jbhafanivram V i irapandti/am IIP 22 ifatl 
202 i llowed IfADisn CifANDHA For t Aws 
MAmiro (1011) X L R 40 Calc 54. 


13 — Succession fo stridhanam — 

Prefrtinee of ci> vifes Javghtcr W sapind<i» o/ hue 
baml I ndcr the AJifakshora law of inheritance 
the daughter of a co wife of a deceased woman 
nanitd in one of tb« approved forms is entitled 
to succeed to her stridlmnam property m prefer 
cneo to tho sapindas of her husband such m his 
fathers brothers son fhjciluw 21 of s M 
of Chap II Mitoksharn, iippbed Colebrootces 
translation of sa] inds m (hat •ptaeitum as 
kin men allied by funeral oblations is incorrect 
t?ic corrret meaning being kinsmen allied by 
ailnits or persons albnl to each other by pos 
sers on of particJcs of the anmo I ody According 
to the above text (ho slndlinnani iroperty of a 
woman married nceording to an ortlir lox form 
who fas left no 1 sue will desrhe on her husband 
and on failur® of the hti«band tl i property will 
go to lis aspmdas in the nnUr fail down m (he 
Milaksl ara whh rchrenco tic I'Ueceasion to tho 
pnpeii^ of a male i enlrilfvt ramannn Cletli 
V i A i_,>irnnmn J L I ~} tfol "62 (o/afai s 
i? imn I SfoAopmo nioh';* J n)e Jtho r I f P 
I” / n Hi }} Ja/rnnalh I ra^J i Pf a s 
JBrjtSinjh ill C htiiinai 

' I I I r ^0 1 0,1 fJai Ar*» rtai r 
U tnfrn) J/aro;i I / J ^0 Joni J3I J u am/tl 
TJiaJ tt /> ji^re V Pai P lui: lam II 2!oa / A 
>i‘ 1 nn\ Oamrat V ^h'la J I P ^ All 
51. ajjlipd, Wrrt ant lluhler p IH T 
r r> tn ami Myar a Tran lalion of ‘•mritl Chin 
driVa ikap.1' > UJ Terse H CoUb Chanlra 


Sirrar Sasln s Hindu Law 4t)r-cdition p 4C1 
and Phattftcbarya B Hindu Law p 680 referred 
to Jfii/A PlLLsr l &lVABAOVATJUcm (1913) 

J L B 36 md. 116 

14 . Exclusion from Dayabhaga 

— Murfler — Transportation — ParitUon ««»( by heir of 
ezelvded eo parceaer— Ufam for maintenance not pat 
forward — Claim for maintenance after eenlenee eerted 
out — Claim by hi# utfe and after horn eon — Pea }udt 
cata — Separate causes of action — Mullijariouaness— 
Ctttl Procedure Code (Act V of JSOS) 0 J r I 
Wbero a son who was excluded from inheritance 
by reason of bis murdering Jus father has served 
out the punishment indicted upon him and claims 
maintenance from Ins son the per oti who ftis 
excluded him from inheritance Held, that under 
the Hindu Law he is entitled to maiotenance on 
the principle that property in the hands of the 
CO parcener who has exemted another from Inhen 
lance is liable to a claim or charge for tho mam 
tenance of the disquaJiSed co parcener His wife 
also if chaste is similarly entitled to maintcnaoke 
out of tho property An after bom eon of the 
disqualihed co parcener ij also entithd to mam 
tenance as a deperdent member of tho family 
A single SQit by all three is maintainable under 
O I f 3 Cml Procedure Code NaMiDiuo 
MtTTER V JOTIVnVA \A~n 'MlTTSn (1913) 

17 C W N 341 

16 Dayabbaga — Grenf-grana* 

father’s great gtandsoQ aad fathers brothers 
daughters son—Fre/crentiof ^eir vho »»— Jters 
decisis doctrine of As between the gregt granil'on 
of the great grandfather of a deceased owner and 
the latter s father a brother s daughter a son the 
lattir IS upon tbs anthority of tho rull Bench 
decisions in Oooroo Colinl v ARvnd Xel SDL 
P IS IS W P {F I)] 49 Dijawbor /’ey v 
Ifoh Lnl 1 L P 0 Cate oOS tho preferential 
beir lo re open tho question of succeasion settled 
by these doci-iions would not bo proper iounj v 
} dierUon 4 Meeguten II L 214 21^ and Vn A ija 
Pao fenlata v Court of IFards L P 26 I I 
S2 3 C? It A 715 referred to IvBoan Natk 
Pay % Auiuta Lai, IIubsiucf (lOUl 

17 C W N 492 


36 


- Babunaa and sohag grants— 


Kulachar—Ezeluaion of widows-— Applteation of 
custom after pnrfilion In sn impartiWe ra; dos 
ccnling according to primogeniture hoSuana and 
soh/tg grants were by eudom made to younger sons 
and lo their wives rcapcctwelv Theso grants were 
•object to s Lulac^tar by which (hey enured for 
tho berefit of the grantees and their hcirs-tnalo 
in tho male line with rcierslon to (ho Jo} reosal 
The evidence establishel that the luliehar ex 
eluded Widows from sueceasion lo properties M 
granted but there was no evidence of the cxclu 
*ion of a widow after s partition between members 
of the iomilv jointly holding properties originally 
(he aul|e<.t <if Munna anj sohog grants Hell 
(i) lha the eii tom excluding widow# flipheil not 
wUhstvndmg a pnrtilicm (ii> that tie words 
annis j ra j, unit m ssnaJj for bdjmna 

gn nts mil t Lc mnstnieff as «ul jeel to the custom 
excJi hr nilaiit anl not os general worJs of 
Inleri aner piirjif (?»_,/ i / , ted mr 
J J of I t Jo csflsme-l I mt M SlooUrii 

r V rttinj of^l,! f r In’a I r 5 I A 4C 

di tin- II be,! 1 KiaocHitPar stvatt c Javcsh 
WAM JlaiirAsrs (IJM) I L P 4'» Ci’c f'U 
L P 41 I A 2'5 
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DlOrST OF CASES 
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nnrDU IAW--INHEB^'A^CE— f0R<7 

17 — Kllikihara— Eandhua— I»m»l 

el Ilmalle Handhu* — rfinna ffoira »af^nJa» 

irord tandfti has in Fyitrm of Mitak 
•ban a d tiart and trcVciral meaning and aignifin 
tbe b>ia*av*ofni taytmios The (ri^nda relation 
rbip. upon vlieh the hrnlahle nebt of coIUterali 
if foonded. era ca m the caw of lAinaa-^fra toptn 
ia* with the Cflh degree from the common ancca 
tor fertbrr in order to entitle a landAH to inherit 
Le me t he »o related to the decea ed person that 
they are mutually *apria» of one another Tho 
Tight of tnhcTitance eon«e<jucntly does not extend 
to a deceased fetren a patimal grandfathers (on a 
son a daughters daughters renr ticee they are 
lAinna-goltro* l-eyond the fifth degree and Iho 
eVmcnt of mutoahtT of taftnJa hp is iranting 
iUM CiLi'tritA MirTAVD \taixan r \ crane 
^c^'caTL.^ KornxxAB (1014) 

L L. n. 42 Calc. S34 

L n 41 I A S90 

18 llleg!t!m&te childfta — JI13A1 

cf fo— Tro hfvf on net deitroyin? linsAip (.y bfont 
— J/italef ara— Dav^^ltt* mtantny legitimate 
if< 2 if''/(er« Lxcejt in the ca e of Sudra* among 
vbom illegitimate (ora hare a rigl t of succession 
iUegitiznate ctuldren are not heirs under the Itiodo 
lav especially voder tie llitaLshara syetem to 
(ueceed to the property of enr kind left by either 
of tbeir parents. Iltnee a legitimate eon of a 
Sudra voman lorn in laiiful vedlocic succeeds to 
(Le propertr acquired li his mother by prostitu 
tion after the death of his father and net lUegiti 
mate ^ugbter boro in prostitution is not an heir 
to eueh property Prostitution does not eexcr tho 
tie 0 ! kinship by blood and does not bring tho 
prostitute nillun the category of dancing cirb 
vhoM children are aOoircd by custom aod pre 
cedent m Southern India the right of luccession to 
the property acquired by tbcir mothers The 
word daughters in tho rule of the Mitakshara 
which allows daughters to tneceed to tbeir parents 
property In entain cases means only legitimate 
daughters hlzEwiEsni v llOMAwm PaMrEsaN 

(1014) I L R 08 Uad 1144 

19 — • beprosy — AnirMeUe not a 

ground of exelurion from —Incurabtlily not a eafe 
test— Ground* ol exclusion in texts some cfisolele 
Under tho Hindu Law a person suffering from tho 
anrathetic form of leprosy though considered id 
curable by medical men is not disentitled to in 
herit Oilier —Loth tlio tests of Hindu Law 
texts and the decided case* fully establish that il 
IS only tho agonizing famous or ulcerous type of 
leprosy that is a disquahfication to disinherit 
Pefomuty and unfitness for social intercourse 
arising from the ximlent and di gusting nature of 
the disesso would appear to be what baa been 
accepted in both the texts and the decisions as 
the most satisfactory test Host of the decisions 
which have excluded lepers deal only With nght 
(o partition Janardhan Pandurang x Gopal 
Pantfaranp S Pom II C P (A C J ) Ho Atlanta 
V Pamohai 1 L P 1 Pom 554 ilan^ayya C/eifi 
T Tltanilaeiolla iludaU I L P 19 Slod 74 
and Jfdan Past y Durga Pas Manda! 4 C L J 

distingui hed 1 anchod y A}ooiat 9 Pom 
L P IHO referred to JIany of tho gronnda 
of exclusion referred to m the texts wodd not 
now be enforced by the Courts and aro practically 
obsolete Kayabohaiia Patiiav t Scbbabate 
Tbztak (1013) I L R 38 Mad 250 


nniDU LAW-INHERITANCE-confd 

20 Benares school ol law — Great 

ffrandson of grandfalher of deceased male oicner— 
(tnndson of great-grandlather of deceased — Putra ’ 
•ntcrprc/afion of— Lineal and collateral descendants 
—BL>od refatiOHA^ip or 7>ropin3Uify among goUajas 
— Test ts capacity to offer oMafions — /ntrodueiny info 
the decision the opinion of another Judge not a party 
to lie judgment — Practice not approted On this 
appeal m which tho question for decision related 
to the order of succession under the 'Mitakshara 
as expounded in tho Benares school of Hindu law 
among the collateral kindred belonging to the same 

I iarcntaf stock as tho last male owner who died 
raxing no male issue Held (a&irming the dcci 
•IOCS of tho Courts in India) that the respondent 
(defendant) as tho great grand on of the grand 
father of tho deceased and tho grandson of his 
paternal uncle was the preferential heir as against 
the appellant (plamtiS) who was tho grandson of the 
deceased s great grandfather The word putra 
which when used m relation to tho last owner 
aignifies and includes son grandson and great 
grandson thus including three degrees in the 
direct hne of descent is not to bo construed in a 
literal and restricted senso when used m connexion 
with colUttral relatives such as brother uncle or 
grand undo The following cases were referred to 
and discussed — Pulcheputly Putt Jha v 7’a;viiEf<r 
Aaroin Poe 2 2Joo I A IS" 153 Phyah Pam 
Singh V Phyah Ugur Singh 13 2Ioo I A 873 
Kureem Chand Guram v Oodung Guram ? If J? 
ISS Pelian Pat y Pam Chendar I L P 04 All 
J‘>8 Paelata r Patmgapa I L R 16 Bom 716 
Parasara Phattar y Pangaraia Bhattar 1 L P 
2 Had 20* SuroyaBhulia x Lolshmmaraaamnp, 
t L P 5 Had 291 and CAinnasami PiUat r 
Kunju PPloi 1 L P 3$ Had IS^ and the last 
two cases were dissented from tho respondent was 
also entitled to succeed on the ground that ha 
admittedly conferred greater benefit on tho de 
ceased by the offerings be was capable of making 
to tho manes of the common ancestor In judging 
of Iho nearness of blood relationship or propin 
quity among the gotrajas the test to discover the 
preferential heir 13 tho capacity to oder the obla 
tiona Phayah Pam SxngX v Phyah Ugur Singh 
and tho principle laid down m tlie Firamilrocfaya 
Golap Chandra Shastrt a Translation page 91 
ch If port I a 23(a) and by 'Dr Sarxadhikari 
Ta^oro Law I/'ctures (18S0) page 629 followed It 
IS an undesirable coarse and one not approved by 
tbeir Lordships of the Judicial Committee to intro 
duco the opinion of another Judge not a party to 
(be judgment for the purpose of enforemg the 
conclusion amxed at LmiiHa Scion t j^ucr 
Sciou (1916) I L P 37 All 604 

21 Impartible Estate governed 

by rule of primogeniture — Ufere no custom ex 
eluding females szidcd— JJ idoia of holder \cho died 
witlout male issue — Etidcncc of separation in joint 
family— Junior mttnbers leaving /onnfy Aousc and 
imny in separate residence after obtaining grant for 
maintenanee Tho succession, on the death of a 
holder without male 1 sue to an impartible estate 
which descended by the rule of pnmogcnitnie tha 
junior membeia of the family being entitled to 
grant for maintenance and where no cuilom ex 
mding females existed depended on whether there 
had keen a separation between two brothers tho 
father and ptedeces-ors in title cf the deceased 
holder and the father of the next contingent rexer 
aioner On that que tion the Courts in India 



( 10'’0 ) 


WGFST OF CASES 


{ 2000 ) 


HINDU DAW~lNHERITANCD~co«/</ 
dj3ere(i the Suhordjnate Jadgo finding that a 
separatjon had taken place and the High Court 
h mg of opinion that what 5iad occurred did not 
in intention and fact amount to a compleio separa 
tion Held (reversing the decision of the High 
Court) that the evidence clearly proved that theco 
had been a complete separation and that the 
widow of the last holder was therefore entitled to 
succeed to the estate for a Hindu widow a interest 
in priority to the next male reversioner Tska 
I xxjMiRx V CnATFEBUtrJ SihCir (1916) 

I L R 42 Calc 1179 

22 Eaodhas — Alma bandhv * — 

Prejercnltnl kcir — itmn bandhus ex parte patema 
jTtftTtTiUiil to 4lmo bandAas ex pirte mitcrna — 
Father s stsler a son s son fre/eralle to mofhtt a bro 
th'r Under the Mitaksara Law among Atm i ban 
dhus of a deceased male on ner those that are relat 
edlohim ex pi tie paterna are prclercntn) heirs 
to those that aro related to him ex parle fnaltrna 
The son of the fathers si ter s son of the di'c 
eased male owner is a prcfeiential heir to Jus 
inotlwr s brother 9undrajnmaf v Jlanqasamt 
2lHdnhar {18S5) J I Jl 18 Jfad ISS 
Hahtsamv Paniilhar ^ Varajatia 2’«a {1897) I 
L JR ‘'0 Had 319 followed ScBnaMANtA 
Mtrcinun i Rivoa >ATFrAW CnerrMB (1921) 

1 L R 44 Alad 114 

22((i) Infierjlaaee— 

iSudro asee))e-~N<yhl n/ suhi/a {dtsetpU) to tnhtni-^ 
Texli oj Hindu Lav. vheiher 1 a^natoWya 

-^^Ulakshan-^Vschtat to Ooternment-^Rdtij ovs 
tn«lrt<ehon to Stidrai^DisctpU nsaMnq o/— &ptM 
inet rtlationshiB proof of The disciple of a 
Sudra ascetic who dies without leaving any blood 
relations 18 an Leir of the latter unde the Ilinlu 
Law and succeeds to Ui< estate eo as to prevent 
itscsF'hcattotbo CoTmment Tfo texts relating 
to siieces lon bv pre eptors distiples and fellow 
students enunciated in lainavalkva Siunli 
Chapter II versa 137 and m the A[itak»!isra 
6e''lion VH are not obsolete In determining who 
i3 a preceptor a pupil or a fellow student under t)ie 
obove texts wo have only to consider theimparting 
of purely icligioua instruction Religious jnstnic 
tion an^ training aro not rondned toBrahmnn 
G*yana Sambnndha Pandara Sannadht v Kaoda 
eaiiti ramhiron (I5S7) 1 L R 10 Vod 375 
Dkarntapuram Pandara Sannadht v T’»r<iyri»«?«ya»» 
Pifini (1S99)I L P ”2 Mad 302 distinguished 
Strict proof IS required to be given bj thetlaimaDt 
regarding bis alleged spiritual relationship to tbo 
deceased SambiiStvam PliiM t bEcRETAPY or 
State fob India (1921) 

1 L. B 44 hlBd 704 

22(b) Hlegitimste aon of a Suflra 

bv a dancing woman keptini-ontmuous and ev 
elusive concubinage is entitled to get his appro 
priate share in the joint family property after his 
fathers death proiidcd his parents connection 
was not ineestiious or adulterous SODnsab 
ABAJAN » AjlUrACllAIAM CnVTTY 

1. L E. 89 Blad XSQ 

23 Succession of sapindas of 

♦ame and different degrees — I nele o/ half blood 
oppo. 'd at far to son of vneU of vhole blood — f7iof 
1 roealure C oh (1852) Ss 317 and "31 — ExteuUon 
of tnorljoje dfcree hj one of sererdl decree Md'r^ 
Owl hj hetrij of the olh r decree holders eioainst 
dte e holUr echo aft r a sale sdlfeel to rtqMs of 
n*ir» e>t t>t e> Atr» tla\m(d una (Stained *of< J>W*M 


HINDU LAW— INHERITANCE-confd 
«ton Held (affirmii^ the d cision of the High 
Court) that under the Mitakshara law the pre 
fereocc of heirs of the whole Wood to tho of the 
half blood confined to sapindaa of the same 
degrees of de cent from the common ancestor 
WliCTO therefore the choice of heirs lay between 
aapmdas of different degrees an uncle of the half 
blood ns being less remote from the common an 
cestor is & prefirential htir to the sons of an uncle 
of the whole blood Suha Stne/h v Sarjara 
Ktinuar J L R 10 All 215 di tinguished The 
provisions of e 317 of the Code of Civil Proucdure 
1882 were designed to create some check on the 
practice of making «o called bonarai purchasca at 
exe ution sales for the benefit of judgment debtors 
and in no way affect the title of persons otherwise 
beneficially interested in the purchase One of 
threo joint decree holders of a mortgage decree 
alone took out execution under s 231 of the Code 
stating that the other decree holders hsd died and 
praying that execution might be subject to the 
rights of their heirs and rcpreaenlatives He ob 
tamed leaie to bid at the sale purchased the pro 
perty in his own name and furnished with a certi 
Acateofsale got possession of tho property Held 
m a suit by the heirs of the other dtereo holders 
for the shares they srero entitled to under the 
decree that s 317 of the Code was not eppheaWe 
as a defence to tho suit and that the nfamtiffa 
were entitled to recover their shares of the mort 
psged projoerty Bodh Stn^h Doodhoua s Ounttlt 
Ckunder Ltn 12 13 L R 317 followed OaaOA 
Sabai t Kesuki (1016) I L R S? All 645 

24 » ■ . . Sudras— H * t e n t o/ shari 

Among Sudras an lilcgilimate son of a concubine 
stands on the same level as to inheritance as the 
dost patra and the extent of his share in competi 
tion with a legitimate daughter would be one half 
of tho saare taken by the daughter that is one 
third of the whole estate OanoabaT Fecbaffa 
e BANDiru (1916) I L E 43 Bom 869 

25 ‘ Samanodaka Veantng of— 

Ret-erstoner ebiim o/ proof According 

to klitakehaTa aid the view prevalent la Southern 
India sameinodaka relationship is confiaed to such 
of the gottrajas as are within fourteen degrees 
from tho common aareator It is incumbent on 
a plaintiff seeking to succeed to property ss an 
heir affirmatively to establish the particular 
relalionsliip which he puts forward. lie is also 
bouoJ to satisfy tho Court that to the best of his 
knowledse the e are no nerrer heirs It is for 
(hose who claim that their kinship is nearer tluui 
that of the plaintiff to prove that relationship 
jS'ecrrtory of State for Ind a y Siibraija Karantha 
(1915) Jfod ir N 96’ followed A goUraja who 
IS unable to trace his descent from a common 
ancestor cannot be pref rred to a bandhii Raua 
P ow t KuTTIYA t OITNPAY (191C) 

I L R 43 h’ad 654 

26 Blindness — Lot a disqvohpea 

flow ttafef* conycniWf The appellant as Iiia only 
child and heir sued for the property of her father 
« Hindu who had become blind in the earlv years 
of his life and remained so until Jus death and 
had taken his separate share of tho family jro 
ptrty under a decree made on a compromise of 
a amt for partition brought against him by his 
voiinger brother fhev having bred to^ ther as 
ntembera of a joint family governed by the law 
of tbo Jlitaksharo. The defence by h» ^etber 
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DICEST OF CKSnS 
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HIKDD LAW-WHEIinAhCE — I 

• ■an I mhcm tin* »uil wn iTrtip) t wia tliat Ihtro 
Val lx>m m rartilion anl tVat rn 1 w Itothfri 
dratli he l>pfaTnc cntilJM to l!ip wholo fanilT pro 

Ir aufTiTora'iip Up roTitrndM that bi« 
IrolhcTf Mnln'^s wat con niUl whfh Mt-JoW 
!i 51 fro*a nhentm-^r hnl IhU even a'^umin^ h« 
»-M hoi hliaJ lul l-o *tne »o **l r birth he 
vas Rfwnlin- to the MitaV hara law of the Itenarc* 

* hool, cxr'o Jcl from parti ipatl n p{ a aharc 
in» hjueh M f'e llnloc^i oocnrTcl lyfore the 

P‘1 partition I/rU that Uin Inc'a to can o 
cxrla on fro”! inhenlaTi"o rnn'l Ixs eon nital 
Mere Iv* cf »i-ht wh! h hxi lOpcrrenM after birth 
U cot a rronn 1 f r fuquali*! Alton. In nraM« 
bliniae if not con'n'ni al h not an h an af^ tioo 
B ntiarr Ih Hto lu Law eiflilea a p«rM>n from 
jahontin" ‘^irvalhiean a Urn fa law o! Inhen 
B^ee pa“e 9.^*1 rrfmeJ to Vot CAunf t Poy 
V VoUn loj null 7i <furt 

ir P “f as 1 VuTOTji Polulftt T / 

I t, P 1 1 yr\ h approaeJ anj followeil 
GcAjESwaB Krawan r Uerna I’naanao Sixam 
(1917) 1 L R 45 Cilc 17 

S'* ' — Tilaqs In Ondh— Ou/fA Ft altt 

Art (f of f*^3) «i 7 tf M " —.^<1(10.1 jrantift^ 
i »»< by pfimo^rai/ufr-— I ro/xff 'I ntlj 

at-juxud— Aerrrtiont nni proptri, « «pp>r 
feroflf <0 t-ilufx — / roprrfy jiirth/tt'l Ij tnhi'tHar 
—InUrUon (o rwry (•! tt'yn of nWije# 

Ij Gormn'irl — C»wn Granit A<t f\l <f IA5 ) 
f " — lovt of Croim In ah r o I i il J < at— No 
tv A piyr r tn «tif; el In Ilriti !i In Iia the Crown 
has ]^trcr to prant or Iran for lanl« nml by Ha 
grant or on tf e tran^kr to limit la any way th« 
ifcs'cnt of such lamli I ut a ruhjcct I aa no richt 
to impow uprn Un la or oth r pro[>ect> anv Iimitn 
tion of de cent which is at aariancc with the ordi 
nary law of deaecnt apUi able to the particular 
lanli or property ro dealt with The prewnl 
appeal relat( 1 to a talu^ja grantc 1 m lf>G) by the 
001101 to a Hindu the grant containing a condi 
tun that in the event of your d>ing inteatatc or 
ofjoursuccca r dying inte<tato the estate should 
des'^d to the nearest male heir accordinK to the 
rule of pnrao^' niture (In the death of one of 
the } oldera el the taluqa a suit was broucht which 
m 190 came on app al ti the I rivy Council for 
deci ion as to the sucee ion to the deceased 
taloqlara estate an 1 an Ord r in Council was 
male which declared that the talaqa as con 
Ftituted at the date of the sanad with iteneUona 
(if any) or properties (if anv) appurtcnvnt to the 
taluqa pas cd to the appellant aa the next male 
heir accordin'* to the rule of primof.eTiitoTe but 
that the re i lu* of tlio property pi aedto the 
re ponlent and the suit nas remitted to India for 
determination under the Order in Council There 
was no allegation of any family cu tom of primo 
peniture On appeal from the final decrees of the 
.Julicial Commissioner Held that under the 
Order m Council villages aulstitutod by tho Cov 
emment for some rf those held un ler the aanad 
and a hou o granted by the Goeernment after 1801 
to the talurid\r for his use as tahiridir passed to 
the appellant as tahifidan property but that 
Tillages purchased after 1801 by the deocasecl 
talufidar pa cd to the respondent as non taluq 
■dan property and it was immaterial whether it 
was or was not the intention of the deceased taluq 
dar to incorporate them with tho taluqa Pajtv 
KRA Bihadcb SisGii r T AoiiUBAha Kitxwa* 
(1018) I L R 40 AU 470 


niKDU LAW-limERITANCE-co>i/f 
23 — ■ ■ -m gltlmate ion ol a Sndra— 

hy a contlauoDi and esclQilve concnblne— 
Dayabbaga— — Vi yifi udrdpvirn — - 

•ly^inncirri fliH (Cil iTTl lUE t J clinfii 
fien/r) thst under the 15cn'*il bchool of 
llinlii law corrr ily inlerprctnl on lUcgiti 
tnate eon of n Fidri is entitled ns n adn 
^vfrd to A f'lsre of th<* inlicntsncc j ro\idc<l tint 
liU molter »si m ih** cmtmiious and rtclii no 
keeping of Ills fst her nml he wisnot tho fruit of nn 
AiluUcroui ornn incest uoiis intercourse This right 
Is not subject cither to tho eonlition that Ivis 
mfi’her was n slave womsn in the teihntcal sen o 
of the term or to the ennhtion tint a mamsco 
coul I h\ie taken j lice bctucen his father and liis 
mother NoMin PAirti i 1 iLfol Gttn IIP 
I Ctic J Airp-if Nofoin Ttican i iSulurmoii 
I L 1 laCtle Ot amir in trinCtramv 1<1 
CM"4riT‘iiB IIP oNcrndcdon 

this point The term </<f i is not cxcluiirely apph 
cable to A female alive but includra n Sudra 
woman kept as a concubine AcconlmR to the 
correct intcrprctstion of pin "O Chip I\oftlio 
Diyabhsgn the term tlA yadiivdrApvIrxi includes 
If e son Ola (fill or (iio Iihc an 1 it is not resfnefed 
only to the ion of a drf»» or thcddti (slue woman 
Of wife) of A j<t n In the *itno text tliotcm 
ep^rtnetm mrins not a inai Icn but not 
married (to tl e 'su Irn lo wl oin slic bcirs a eon) 

/ rr ( iisTTriun I Hnimi, regard t the fact 
that for more tIon n ttnturt tho right of nn 
iDcptiinntc ion of n Slid n 1 1 n 1 ept wemnn Jms 
not lecn recobniic 1 in ) engil and liaiing regard 
tr tho opinion of wntera of Hindu law in Bengal 
therielit which IS opposed to tlie usage undsenti 
m<n(soflhep<opfeofUen"il sliouldnrt Loroviied 
even if It IS d luciblc frr m the texts of JimutdVA 
Kana or Anv other a ithontt ( nos on tho subject 
reviewed J uavi Nath Das i Ntrit CitASniiA 
DrT(1920) I L R 48 Calc 643 

288 Unchaste female — Tho rule 

as It obtains in the Len''at School of Hindu 
Law IS that any female who wis uncliasto before 
the luceession opene 1 out is excluded from the 
inheritance Pajabala Dasi t Siiayama Ciiabav 
Baxeiuee (1917) 22 C W N 560 

29 Illegitimate son — r>ylitojpula 

liie lo evrceed at heir Held by the lull Bench 
— NNhcrc an lUe^itimate son who if he had sur 
Tived Ins putative father would have inherited 
his estate either alone or a long with others dies 
icoving no issue ■widow or mother his putative 
father is entitled to succeed as his heir Jootndn 
Bfvpali Ilurrochvndra Mahapolru v ^iihjanand 
Vatt Sing I L I 18 Calc 151 and iSadu v 
Bat « and Genu I L P 1 Bom 3 applied 

SUDRAMAMA AYXAP % RATIIVAVELC CHETTY 

(191 ) I L R 41 Mad 44 

29a Unehastity effect of— 

Dai/abhaga — 4ppIiC8fio» to -fejow Aoe/irj— f/n 
ehatle davgtfer marrying paramour after ewusion 
openel out tf maj t«?erif The daughter of a 
Koch (m Assam) clop d in her fathers lifetime 
with a Koch and lived with the latter as roan 
and wife but later on the father a death married 
her paramour and sued to recover her father a 
properties from the illegitimate daughters of her 
father who were in po session Util 
absence of evidence of local custom and the 
bba<m law applvmg)— That the Plaintiff 
qualified when the su cession op ned I 




( 1909 ) 


DIGFST OF CISES 


( 2000 ) 


HINDU LAW-lNHERITANCE-tfo»/<f 
diSeietl tbe Subordinate Judge finding thftt a 
separation bad taben place and the High Covrt 
being of opinion that what had oceurted d d not 
in intention and fact amount to a complete aepara 
tion IleU (reversing the decision of the High 
Court) that the evidence clearly proved that tbeto 
had been n complete separation and that the 
widow of the last holder was therefore entitled to 
succeed to the estate for ft Hindu widow s inteteat 
in priority to the next male revctsioner Ta&a 
KmiABt V CjUTTOBHtrj NAJliYAW SlBOS (1915) 

X L R 42 Calc 1179 

23 Bandhns'— -Itwu handhus — 

Pn^trtnital htir~At)rn bandhua ex parte paterna 
prejcrenlial to Atma bandhus ex parte matcnfia — 
fall er a isfer a eon e ton preferolU to molber a tro 
Ih^r Under the Umhsara Law among Atma lian 
dhus of a deceased male owner those thataro tclat 
edtohim tx pnrte paterna are preierential heira 
to those tliat arc related to him ei parte tnaftrna 
The son of the father e si ter s on of the dec 
cased maleouner is a preferential heir to hia 
mother a brother Sundramrnal v liangaratnt 
JUtidoliar (JSp5) 1 h R tS J/nd 193 
Baln'am* Paadtthur \ \aravana Rau (JS^T) / 
t ft 20 Had 3Jd folfoBed SdfiRiSUMa 
MnnALtAH i Ravca vatitw CnerriAn 

I L. R 44 Mad. 114 
82 ^ 9 ) ■ ■ I ■ - ■ /n/ieribince— > 

Sudra afCtlK—Ptjhi c/ atjhya (dtaetpU) to luAeri/— 
Textttif Hindu Late tebeiher obsolule-^JajnaeaHya 
-^ilitalibara-^Eicb/at to Ooierntnent-^UtJig out 
i/is/riie/ian to Sndrat—DiactpU meaMng o/— &ptr» 
fuel wlalio«»AijD prooj ej The disciple of a 
Sudra ascctio who dies inthout leavin" any blood 
relations is an heir of the latter unde the Hindu 
Law and succeeds to his rstata so as to prevent 
jts eschtst to the C ovemment The texts relating 
to aueces ion bv pro iptors dis ipJes aod ftllon 
students enunciated in lajnavath^a honti 
Chapter II verse 137 and in (he Miialsbara 
ee tion Vni are not obsolete In detensiRing nho 
IS a preceptor a pupil or a fellow student under the 
above texts we have only to consider the impxrting 
o( purely reliyious instruction Religious instruc 
tion and trauims; arc not ronfined to Brahimn 
Qit/ana bamiandha Pandora Sannndht r AanJa 
santi Tamhiran l_18S7) I L R 10 3fail v7$ 
P/iarmapuram Pandora 9aana'fA»v 1 irnpanifipam 
Pillo* {JS09)I L P *2 Had 302 distinguished 
Strict proof is required to be given b} theclaunaat 
regarding hia alleged spiritual relationship to the 
deceased SaiiBasrvAM Pniti p SEtBcrtny of 
State for Iwoia (1921) 

I Xi. B 44 Had 794 

22(b) ^legitimate sob of a Sadra 

bv ft dancins woman kept in continuous and ex 
chiaivo coneubinago is entitled to get his appro 
priale share in the joint family Property after his 
fathers death provided lus parenis connection 
was not incestuous or ndiilterous iJorxDAR 
ARtJlV t iVbcuactiaiuam CHFTTF 

I. L. B so Uad 186 

23 — _ Succession of sapindas of 

same and different degrees — I ne!« of half UooA 
d at fetr to eon of vneh o( v3o!e lloorl-~Cittl 
Jrocftlire Cotfc (/SS’) »» 317 nni 231 — pTfentton 
of morijnye tJeeret h / one of ancral decree boJder~~ 
<»vtt 1/ he%T»fof the other decree holders ooatnet 
d« tt hoUttr iiho a/t r a sale subject to rights of 
h<i * of the otferi claimed ana obtained sole posses 


HINDU LAW-INHEPITANCE—confd 
tton Held (afiirmm^ the decision of the High 
Court) that under the MitaLshara law the pre 
ferenct- of heirs of tlio whole blood to those of the 
half blood cooCned to sapindas of the same 
degrees of descent from the common ancestor 
Where therefore the choice of heirs liy between 
eapindas oE different de ree? an undo of the hall 
blood fts being less remote from the common an 
cestor 18 a yrefcrential heir to the eons of an uncle 
of the whole blood Suba Smgh v SnTfora~ 
JCaRitar I L P 19 AU 2l$ distinguished The 
provisions of a 317 of the Code of Civil Procedure 
1832 were designed to create some check on the 
practice of making so called benami pureba es at 
execution sal"? for th" benefit of judgment debtors 
and In no way affect the title of persons otherwise 
bcnehcifllly interested in the purchase One of 
three jomt decree holders of a mortgage decree 
alone took out execution under s 231 of the Code 
staPng that the other decree holders had died and 
praying that execution mi^ht be subject to the 
Tights of their heirs and representatives He oh 
tamed leave to bid at the sale purchased the pro 
pertv in his own name and, furnished with ft certi 
ficacoo/ss/e g;t po«e xion of the property Hebd 
in a suit by the heirs of the other decree holders 
lor the shares they were entitled to under the 
decree that s 317 of the CoJe was not applicable 
as ft defence to the suit and that the plamtiifs 
were entitled to recover tlieir shares of the mort 
gaged property RodA St/tgA Doodhorxa v <?Kne A 
C^BUder ^en 12 D L R dlT followed 6At>OA 
SAitAt t Kcsqiu (lOlo) 1 L B 87 All 645 

24 Sudias—S » » e n / of tJuirt 

Among 5udras an illegitimate eoa oi a conoubiao 
stands on the same level as to inheritance as the 
dast putra and the extent of his share in competi 
tion With a legitimate daugliter nould be one half 
of tbe share taken by the daughter that is one 
third of the whole estate GANQABAt Reebafpa 
( Bavdoc (1915) I L B 40 Bom SS9 

25 — “ Samasodfthft ” — Meaning ot-^ 

Reitrstontr tpum bp— -Onus of proof According 
to Mitakshara and the view prevalent in Southern 
jodia sanianodala telaUoashtp sa coaSaed to sach 
o( Ihft goffrejns as are within fourteen degrees 
from the common ancestor It is incumbent on 
a plaialiff seeking to succeed to property as an 
heir pfiumatively to establish the particular 
relation hip whi h ho pu s forward He is also 
bouai to satisfy the Court that to the best of his 
knowledge there arc no niarer heirs It is for 
those who claim that their kinship is nearer than 
that of the plaintiff to prove that relationship 
Secretirp of 8tale for Zndtn V Suhrapa Karantha 

VaJ 11 A 96^ followed A gotfraja who 
IS unahlo to trace his descent from s common 
ance tor cannot be preferred to ft landhi XUsxa 
Tow t IvCTTIVA GOOMIAV (1916) 

r L R 40 rad 654 

28 I - ■ Blindness— Aol a duguaU/iea 

lion unless roTiyenilii The appellant as nis only 
i^Id and heir sued for the property of her father 
a Hindu who had become blind m the early years 
of Ilia life and remained so nntil his death and 
b»d taken hjs separate share of tbe family j>ro 
perty under a decree made on a compromise of 
« suit for partition brought against him by lua 
vounper brother thev having hied together as 
members of a joint family governed by the Jaw 
of the ifitakshara Tbe d ( by hw brother 
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DICEST OF CVSES 
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HIIfDU LAW-IMlEriTAKCr— fcr/i 

njrii-L \ *\3i^ xtw Ui4l thttv 

1»1 l-om n'> psrtitun ail t) M «3n hi» Irothft* 
f’rath he l>rcane ertill^l to the vhnle f*miJT fro 
Tv-ir It njrTjTorah'p lie contenlM that Iii4 
|TC,thcT» llnJn'^^s w»a con enital which cxciadM 
I la frera inhenisn'X' hnt that CTcn H^aumin;* ho 
wM no l>o-7i Ilinl hut lx* amc ao after Lirlh ho 
was accord n^ to the MitaV^hara law of the Benarca 
r- hool, pxf Q IM froTi parti ipation of o aharc 
jna nnch a-' the IhnHeaa oocurrcl before the 
a’ •nl partition HeU that Llintlnesi to can e 
err J "n ffc*n in'-entanec mn- 1 bo consenita) 
'fere lam of (i hi whi h hat iuperreneil after birth 
U not k fTounI ( f Uvjualiiieation InettraUe 
llmJaea if net con-eintal i< not lu 1i an afictiOQ 
a on ef t! llinlu Law cxelu l^s a person from 
intenlm” ‘'arra Ihieari a llinlu Law of Inhen 
ance pa-o 0 0 ref rred to t/otraA CAunf r Poy 
V Cfiund'T J/ot-in ly II liliPCS Sul\ 
ir P “S anl Vuf(ir;i (oluJI)t x Jarrnhbttt 
I L P J I 2 approToJ an 1 followed 

GrvjEswau Kcwvan r Dcioa PnasttAn Sisnii 

<\0l-> 1 L R 45 Calc 17 

2“ — Talnqa la Qtidh — Oudh Fstatet 

Act (/ of *t 7 S 10 2-— >^an<x<f ynintniy 
df*c fit ly prvttoytniliirt'^I raptrhtt iuhtrqnmily 
fl 7virf!f— Atcrrt ont and propcrtirr oppnr 
tcnnnt to — Inp^rly ptrrrfo ft ty to/u^/ar 

—’Itiftnlion l9 njry dr*ee»tf-^^i t /ifutioa of ttUojeo 
Ij Corrrarnref— Croim Cmnn id (\I of /tpj) 

( *— /eu'« of Crown fo aft r or h ml J €<nl—\o 
ncl ftrrtr tn *ulj el In Drill h In Iia the Crown 
has lower to prant or tran fer land and by Ita 
prant or on the traafer to limit in any waj the 
defeent of lueh lantla But a eobjcct I as no riplit 
to impo*c open binls or other property any bnita 
tion of descent which it at rananco with the ordi 
narr law of descent apiticablo to the particular 
Ian is or property ro dealt with The present 
spp al relatcil to a taloi^a granted m 18CI by the 
-Orown to a Hindu the grant containing a condi 
ti^n that in the crent of rrur dring intestate or 
of your euccessor d^ing intestate the estate should 
dese<uil to the nearest male Iicir according to the 
rule of pnroogcmlure On the death ot one of 
the holiers of the taluqa a suit was brought which 
in 190 came on appeal to the Irivv f ouncil for 
deci ion as to the siieoe ion to the deceased 
taluqdara estate and an Orl<*r in Council s>as 
made which declared that the taluqa as con 
Etituted at the date of the sanad with accretions 
(if enj) or properties (if any) appurtenant to the 
taluqa passed to the appellant as the next male 
heir according to the riilo of pritnogcniluro but 
that the re liu of the property passed to the 
re pendent and flic suit was remitted to India for 
determination under the Order in Council There 
was no allegation of anj family cu tom of primo 
geniture On appeal from the final decrees of the 
JuJi lal Commissioner lleU that under the 
Order m Council villages substituted by (ho Gov 
ernment for some of tho e held under the sanad 
and a house granted bj the Government after 1861 
to the taluqdar for his ii e as taluqdar passed to 
the appellont as taluqdari property but that 
rilla-'es purchased after 1801 by Iho deceased 
taluqdar pa cl to the respondent as non talun 
4vn property and jt was immaterial whether it 
was or was not the intention of the deceased laluq 
dar to incorporate them with the taluqa Tajiw 
DRA Bahadck SivGit r 1 AonrDi>s Kcxwas 
fl-**®) I L R 40 All 470 


HINDU LAW-INirERITANCE-co»/f 

28 ■ mcgitimale sou ol a Suita— 

by a continuons and exdnsiTe concubine— 
Dayabbaga— IMu — l>d y ulnudrdpvlra — 

Ip^innecla Jtdl (Ciiatthuei J tfissoi 

tien/el that under tho Bengal School of 
HmJii law correctly interpreted an illegiti 
mate son of a Sudra is entitlid as a ddii 
putra to A share of the inheritance provided tint 
his inotLer was in tho continuous and exclusive 
Leaning of Ins father and ]io was not the fruit of an 
Adultcrousorsnince tuousintcrcourso Tliisright 
It not subject either to the condition that his 
mother was a slave woman in the technical sense 
of the term or to tl c condition that a marriaeo 
could haac taken plice between liis father nnd hiS 
mother ^o^o.« iro a PMal Gun I L P 
1 Cik J Airpof \orain Teudri a 5ulTir»ioni 
J L I 19 Cnle Of ■\th\ P unsnran Oarain v TeL 
CAnn t Ctirata I L P f Cak IJl oacrruledon 
this point Tho term dd i is not cidusivclv appli 
cablo to A femalo slaae but includes a Sodra 
woman kept as a concubine According to Iho 
eorreeV interpretiition of para ,9 Chap 1\ of the 
DayaLliaga the term ifd yucfwudrdpu/ra includes 
tbcsonolat/dti ortho like nnd it is not restricted 
only to tho son of a c/d i or tho ddsi (slave woman 
or wifcl of A c/d a In the simo text tho term 
epnrmtfla mean* not a maiden but not 
innmed (to the ‘3u Iro to whom *he bears a son) 
/‘rr CiiAiTcnjEA I Having re.ard tn the fact 
that fur nioto tl an a ccnlun tho right of on 
illegitinisto son of a bud a bv a kept woman has 
not been recognised in Bengal nnd liaajn<» regard 
to (ho opinion of writers of Hindu law in Bengal 
then ht avhich IS opposed to tho usive and senti 
mcntaofthopcoplcot i etignl houldnot ho toviicd 
oacn if It IS dcducible from tho texts of Jimitava 
Iianaoranyother ntithontv C ases on the subject 
renewed PuaM Nath Dvs i Nmt CnAirSA 

Drrflfl’O) I L R 48 Calc 643 

28g — Unchaste female — The rule 

as It obtains in tho Bengal School of Hindu 
Law IS thnl any female who was unchaste before 
tho succession opened out is excluded from the 
inheritance Rajabala Disj t Sihvama Chaea'? 
Baneajec (1917) 22 C W N 566 

29 Illegitimate son — P ytt of pula 

(lie (o succeed at h ir Hrll bv the Full Lench 
— WhcTO an ille'-itimate roji who if he had sut 
vived lus putative father would have inherited 
his estate either alone or a long with others dies 
leaving no i sue widow or mother his putative 
father is entitled to siiccced as his lieir Joyendro 
DhupaU Uurrochundra Mahapalru v Ai/yanoiitl 
Uan Siny I L R IS Cak 151 snd iSndit v 
Bti a anil Genu I L P 4 Dorn applied 
Sobrauama Ayiah t RATiiVAVEtr Chetty 
<Wn> I L R 41 Kai 44 

29a Uncbaslity eSect ol — 

Dayahh^a — dppficoboii to Assam AocAe ^ — Un 
cAntfe daughter marryiny paramour after stcsession 
opened out t/ wins/ 'aherit The daughter of a 
Koch (in Assam) eloped m her fathers lifetime 
with a Koch and lived with the latter as man 
and wife but later on the father s death married 
her paramour and sued to recover her father a 
properties from the lUegitiroate dau-’liters of her 
father who were m possession Util (in the 
absence of evidence of local m tom and the Daya 
bhaga law applying)— TlialJlL ’Vfntifi was dis 
quahfied when the eu ee h \ out from 
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HINDU LAW-lNHERITANCE-confrf 
iaheriting Ler father a properties by reason of li« 
viachasJity and tlio disability tras aai rciaorod ly 
Bubsequent marriage That failing to prova bar 
title the I laintiG could not recover the property 
even though the Defendants were in posscsaion 
Tvithoat title Quart — U'hctbeT Plaintiff could 
have inherited her fathers estate if she had 
married her paramonr before the BUcceaaion opened 
out Atrs Kocnv'ii i Amiw Ivofaiuja 

24 C W N 173 

30 Fecsons born blind — Enlustoa 

from tfihtnlance and joini ou,‘nerthtj>~Jtvle njf 
txcfuswti obsolete — Terir — Compefency of 

Courts to drclore rule obsolete— Aetcfsiourra — Ftght 
of auit for declaration — Utdoto setting; up absolute 
title to husband s properltes under a v.>12 of another 
— Eight of reicfsKmer to aue for mere dedaratwn — 
Spttrfxt Ethtf Atl {I of 1877) « 42 tits (e) and 
(/) whtlhtr txhausiitt The rule of Hmda Law 
which prevents a person fiorn fllind frota clainuog 
an interest along with hia brothers as a co owner 
in ancestral properties has become obsolete A 
reversioner under the Hindu Law la entitled to 
Buo for a mere dcclatatien aa to the limited nature 
of the title of a widoiv to certain proportiea alleged 
by bun to belong to her husband but to wtueh she 
sets op an absolute title under the wiU of another 
person lUustratioos {«) and (/) to e 42 o! the 
bpeeido Belief Act are not eshaustive of the classes 
o! cases ui which a rcversiooer can sue for a de 
clantjon under the section SdRAvra v Son 
aau'u (1020) I L R 43 Mad 4 

31 1....... . I By daughter— Fe»oresSe>oof 

elatnt o/ daughter of deceased Ilindn to tnhttu 
agaxnst person uho claimed and proved hxs hiU 
os next agnate tr Selllcfncfit Court tj rot judicata 
S<{/ efncjif Court proctedings tn »n uAi^ cfaiio 
p/ the darighUr of dreen^cd /A«du ro luAertt «os 
estabU hed as ogainst person u Jo elaimelandpreud 
his li/lc 09 Tierl osaaie— >.dIien«<ioH of e late by 
daughter — Stiil by same agnate to declare aUena 
Uon liit'afici — Pea judicata — Court s dxserriton to 
giuni <Jcc/arolwy decree — Spec*/c Ecltef Act (/ of 
1S77) t 12 In ccrtaifl proceedings before the 
fceUlenitnt Court vhich took place la 1807 18CS 
coueemmg the right to succession to the estate 
of J who bad died m 1«02 questions weto raised 
amongst the ecicrnl claimants to tbe estate enter 
aim at io whether / tho deu‘’htoc ol J nau not 
ovcludcd from inlnritanco under a family enstom 
and nhctlier JJ who cliciied to be tbo agnatic 
belt of d vas m fact wbat b« ailoi^cd to^ tv 
thosono/tbeacloptcdsaao/i^ tlie/atbcrs brother 
of J Tlio Settlement Court derided that J was 
entitled to hold the estate in the limited interest 
of a llindu dvuglitcr aa provided by tb© Benares 
School of Jfindii Jaw and that it ntlhcdsteofth* 
derision was the rovt-raioner cvp*^tnnt !iw rela 
tSonsIiip to J as alleged by him being estallislied 
In / entered into n compromise with her 

deceased son s widow tinder vilueh it n«* agreed 
til'd I should lioKl the © tato for her life and that 
on her death her eon s widou Mas to be the owner 
D UiMi brougit the present suit os rcTcr»fo»»iy 

J eir to J on / B dcatfi for a decfiralion 11 at tb© 
ag-vement between J ond her son » widow was 
tnialni IleU thalthcstatna ofiJ as rcvctsionarv 
heir ha\ ng beenistnV hshed in the Seltb mcnl Court 
procecilings that question was res yu luata M also 
*> qi estion of th© title under which (r 9 in 
t> e limited intenif ot o Hindu dnughirr) / nos to 


HINDU IAW-INHERITAKCE~fo»h/ 

hold the estate and that m the circumBtatice it 
VTMa Gt cosolortiie grant of a declaratory decree 
as praved for in tbo plamt Ram Isdwi KraRt 
TtiAeraB4tDroBaBsaSiJ,on{r C) 

25 C W H 170 

S3 ImpartiMo zaBundaxI— N ji?* 

of eueeesston — Heirs of the same degree hut of 
d^erenf branches — Preference of senior fiJif— 
of tamtndnr to xncorporote self acjusifiorts and 
sneome from zamtn uifA ramin — Eule of di cent 
fAerefo tcAen not tacorporaled Iho dovclutioil 
of an impartible estate held by a single person 
dependsnpon wbetber thoUstLolder was undivided 
ot divided from the other members of the family 
If ha was undivided then for the purpo es of 
aucceosion tho property must be treated &b if it 
had been partible and tbo successor found among 
Ihoso who would have been in that event his eo 
paMcners If he was separatecl tbo estate do 
volvco in the nhscncc of any epe lal eustotn on 
the nevt of kin who is nearest m blood to the- 
docoased as for fnatance his mother and if ihero 
1» several collatersls of tbo eomo degieo but of 
different branches the senior representative of 
the senior line takes froroXiiwari v Chnthurbhuj 
Narayon Singh {W5) III 4Z Cak JJ7f 
(P (?) and ^lmn^ar paAoduriinyA r AeJal 
EomU$9S)I I P ZOCak 54 g(P C) followed 
Itisoprntotl 0 holderof an impartiUo samindan 
tomcorporatewitb histamm lua 8»lf acquisitions 
anch as those made from the income of M o samin 
nr to keep them distinct If locorjiwrated the 
devolution tbereof follows that of the B&Bun 
jf not his own h«ir«- euccecd to them Jl/tirfa is 
Hiuam AAon v Muhammad fasm Ah Ahatt 
(1916)1 L r ZSAlt SS2(p 0)atMcn<iJo^f‘\ 
PrnW Singh v Arnrila prawd Singh (Jflfii) 
I L Ji So Alt ^01 (P 0) at 4Q1 followed 
PqimJro PoAnrfur Singh v PoyAu'ona Atinirov 
il9WJ t E 10 All 470 (P C) di tingwi hed 
GoBVSasii PaKDlVA^ t Fahsia Coi^ s TnASistaR 
(1921) I L. B 44 Mad 1 

33 BaBdlius— //mfnhifi/v o/— 

i^ptnifa reMioushp — Mvtvalilv—PatirToJ grard 
father s s\ Ur great giai d on vJeiJir hrritaUe 
baudhv Under the Ililakshaia Lnw tLe great 
grandson of the paternal grandaunt of Ih© last 
male owner is not a hen tab}© bnndbii of the Kttcr 
Lmaid \ Ldoi Dhand (l$8i} J L E 

6 Cak 119 (F S ) and Balu Lai x AonffnPem 
(/«9d) I I r ’*2 Cak S30 followed Bvdda 
Stagb V lallH Sirgh {19JS) J L E 37 AP 
ff<74(P C) distinguished Avbroninnia Jfijdabn 
V Fanganalhan Chelliar (1321) 1 L F 41 7lad 
lU referred to CHrsNa Picsr I\e*'oar t 
raoMA-s amtA lyss o as { 19- 1 1 

L t IL 44 Mad J21 

34 Non congenital instmity — 'S'ltihtr 

HBrowdof depriiutim of right of svmrorshp In 
eontty «s a ground of cselnsion from inheritance 
under Hindu Law need Bet be coogcnifa! Z>e 
AuAcb t Biidh PmliH* (fSSd) 1 L E S AV 
60$ (F B) and Vi r«ij» CoLullas v Partallhni 
(fV 6) / L P 1 Bom 177 foUowrd Sanh/ v 
PuMamtnn (ISOl) t L P li Mail 2S!> di soiled 
from Til© right ot a member of a Hindu joint 
family to share in ancestral property comes into 
eustence at birth and J* not lost but ia only in 
abejance bv reason of a disqualification It sub 
fists all through although it is incapable of enforce 
mnit at the time of partition if the disqualiGcatioft 
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itrn cn ti. Hm«* if tm Ite pf kll tl»8 

ol'ior trral^TK tip «5i«]oiili‘'pd itfnLpr iifcoinps 
l! p pole PUTTiTjnij me ml-er cf the fimiJr 1 o tal» 
tie »holc jrrj'prty It remrotriip ilcrnc 
rviXl GitcsK^L r MttTxsiviL (IV X*) 

I L R 43 Stad 461 
35 ^■— — .. r»\htr’» ImacpTaWt Piotertj 

— I/iJfiTf/ lav in d^cffR* ircnreii rj yrtfia— 
Qvalvv rj * et€ talrn ^ Itthr oIkIbIc cr 
2Jahrc. a Uroktrun in Cfn/rof i rffirfe#— y cnt«iy 
tthool t/ lav— Fan*} j iritjrahrg talmj lav pJ 
t^yinel cfimeiTe 1. 1 A i/ Tie qnalit) of the light 
vhirh 19 tnl m hr M daugl ter vl o inhents imiror 
*lte I rpj-criy froa her latl er L»» hem liiOeitntly 
clcterniired in difFertnt f nrte of India In •ctoitl 
nPCT with the view of the High Ccuil of Pen h#j 
tl e Courts of AAe«tem Inda 1 are derided tirt rlo 
tahe« sn aleolute right in otiir parts of Indi* 
ti e Courts hare held tl at il e tshes tnlv a limitid 
interest such bs is taVen by a Hindu n^dow tco 
/’rarjiroerfasT'tif irfasv iMtlu illat I ctli U C 
ISO SJ/oo / f i33(ro e) Btidij/aBi 
I L I vOr<m " 0 and the ratrssnd autlotitiea 
there eited It is established that tie law of 
sucre* ion » in anj pirtn rase to le drtetininrd 
according to (he |•erronal Ian of the loditidual 
whose sjccrssion is m ni.e*tion Ptitrl /crie anj 
Hindu n-sidirg in a particuhr pnrince of India 
Is held to he suljeet to the xorticuhr doctrmts of 
Hindu Law rrrogni rd m that ;roTin<c Hut 
ti IS Uw IS not acrch a lorat law it t<com<* ll o 
personallaw and part of the statu of errry faniilt 
«l icL IS poiemeu b} It ron cqmntlT whticanv 
such fainiJy migntca to anotl cr froTincc gorcinrd 
b> another Uw it carries its own Uw with it 
Msyne s Hindu Law Sth F I para 48 On mign 
tion there may be renunciation of the taw of the 
proTinco ni rated from m favour of that of tbo 
proTineo mi^mted to but unless such renun 
cUtion It proved (and the mere change of 
doiniciUis not of itself sulticjent to prote it) 
or<'*mal Un continues to govern tlio mig 
rating familv Hot tho Uw must Lothefamilv 
Uw aa it was when they left A jodgment 
declaratory of Uw as having always been 
would be binding on tl c migrated family 
but subsequent customs inCcoduced into the law 
would not aflcct tl cm i6urendra %ar/ lotj v 
Jletramon Surmoneal i 7« ilao I A 81 and 
Parboil A imor* Delt r Jajadit C/iunilcr Dhatnl 
I I R 29Cale 1S3 L I 20 1 A 82 followed 
A3faharasl tm BraLinin whole ancestors and after 
wards himself were domiciled in tbo Bombay 
Presidency died in IS^'S while on a pilgrimage 
leaving immovable propeity in the tVardha District 
of the CcntralProTinces Un his death hisdavghter 
succeeded to that property blie die<l in 18S9 
leaving three sons who on her death sued to set 
RSide alienation of portions of ti e property made 
by her during licr possession of it The question 
ato 0 whetl er she took an absolute or a limited 
estate in the property which depended on what 
was the law of succession by which her father and 
Jis ancestors were governed The Judicial Com 
nnasioner (reversmg the deci ion of the first Court 
totlieelicctthathe andbisancestors wereongmally 
domiciled at Berar in the Bombay Presidency 
and therefore the law gave the danehter an abso 
lute estate) held that the father had no exclusive 
doniicileeithcrinBemtor in the Central Pnnmces 
and that the succe ion was governed hy the law 
of the Utter where the property was siluated 
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and the daiigl ter had taken only a limited cslttte 
Util that Ihofatuilvof I crfntl crnml bis nnce tors 
were domiciled m I crar arcl there was no rcnim 
ciation of tl e law of (hat ( rovtnee wl cii they or bo 
migrated Irom it and that the dauchler took on 
aLsoluto estnto under the law of tl c Bombay 
Ircsidency BiLTiA\T Hao t IUji I ao (1020). 

L L. R 48 Calc. SO 

36 ■ ■ - Division amongst sons Is 

Pltnibbag— ^ yrciob/e <?« ri/itcm— yrctia 
o$ yftt«i/irg emery I C/f«ia r/ cirinin talte''(s 
•/crtniotlfjeclicnaiVtrfo/crcllf asa Ucalcticm 
— CAc//m •/ Sudrnf Though division of the 
ioLeritancc aircngst acre Vy putrolhag (i e 
according to (Le nuniler of ten )isrowtlo rccoc 
ni <d rule of Hirdu low tleie oic tiaces of division 
Lv patnibbag (i r accoidirg to wives) TIctefcic 
tboucli the prcvaihrg Jaw is jutialisg patnillag 
may le proved to exist es a terntiria) famih 
of caste eustem sjieialli m fccutlein Ino a 
wietc It IS possible tl at (1 e matiiaehal t Leones 
of tLo earlier inlabitiints mny have led to tie 
prevalence of this custcni and cau cd difTeultica 
in tie way of its Lung evtiipatcd Ly tl e Liahnuna 
when they inttcduccd the lav of the Sntinfis m 
Ponthern Jrdia J he tbettis are gcneially deeir ed 

to boSudras Hrlil ontbeeMtlerte tlatthocus 
tom of pslnilhpg rievtd in lie cs e was one of 
the partKuloT cir « of Cl cttis wio 1 pppeiied to 
dwell in erd piilel v wcic at tl e n cn ent the 
only dwelleit in an area of even vilUges osd 
eneb a eustem eou'd not ti Itly le bcscribcd es 
a local cuetem whitU it would le unifssoralle to 
impose ujon all feitosa dwcllirg in tie axes 
lanAMArrA CCSTTlATt I AlA>>Cll£Ttt 

26 0 W N 417 
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See Bsnoal T£^A^cv Act 18S5 s 48 
3 Pat L J 673 
Cektral Provinces Gotbbkmest 
Wajim Act s 18 

I L R 46 Calc 784 
See CrviL Pboceduse Code (Act V OT 
1V03) 0 I B 3 I L R 40 Mad 865 
See Hindu Law — Alienation 
See Hindu Law— Joint Familv 
See Hindu Law — Leoal Necessity 
See Hindu Law — iliMjR 
See Hindu Lvw — JIitae'cata 
See Hindu Law — Partition 
See Mobtoaoe 23 C W N 634 

See SrECiric Peliee Act 18S7 s 4“ 

2 Pal L J 221 


— Elder brotlier sellmg as Manager — 
See Lijutation Act 1008 s ^ 

LL R 45 Bom 443 

— States of Females m — 

See CiML Peocedupe Code 1003 s C6 

I L E 43 AU 711 

— Joint acts ol Insolvency — 

See Insoltencv Act KOT s 

I L R 44 Mad 810 
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HINDU LAW— JOINT FAMILy— eo»/J 

1 ■ — ~ Effect of cartitioa — Prcfiu (mm iwcrf 
jntTit of joint famili; i)toT<^Tty 1/ family pro 
•pcrij — Suit cgamit Larta for porlition a»f* aerotinh 
■^LimUation~I.imitalion Acl (Xl of 1S7Y) icft II 
Alls 6’ 227 A fnunJy Jln^ be joint with refer 
ence to certain propertus though flinded in respect 
of others Roiirt Shanlar raraUvram r Atma 
tQ! I Pajaram I L P iSJam 611 TuruahoHam 
i Atmaram I L P 23 Lorn ‘>17 CO} referred 
to ^Vherc pluntiff sued for partition nnd account 
of profit? of joint familj propertv in the hands of 
the Xarta \rt 127 and not Art GJ of Sch II of 
the Limitation Act (\\ of 1877] appltci. ilathu 
snmt ilvdahar v halJc'^uhnlha ilvdahar 1 L 
P IS ^{ad dIS foJloivcd Banoo Ttv.ary r 
Booma Tmnry 1 L R 2i Calc 309 Thahtr 
Pia‘:a(l V Partrh 1 L P 6 All 142 disingntshed 
Profits deri\cd from the inTPStmcnt of jouit 
familv’ capital in business or from immovcaUe 
jiropcrties faflongnt; to the joint family are joint 
family propertj A suit for c count m respect 
of Kuch n3onc^ being incidertal to the suit lor 
ascertninnjcnt of share on partition comes und r 
Art 127 of the Limitation Act Pirtli ToJ v 
Joi fi/iir Sin'll' 1 I Ji 14 Cak 4^3 referred to 
AjopiitA Vvr%B\t> i *L4a*i>ro Prrsn»i> 

14 C W K 221 

2 Order Restoriog Blemher— J/ imI 

}oint /ffwily— Ciial I rocc(lurcCofie(4ct V 0/ 
lOOS) 0 XXI r lOl-^rder rcUonny memltr of 
yoirit itiia} sham family to a ahart — \ nltdittf—Suil 
hravall aflir claim ta^t dumia'td for dtfanU^ 
Bn axon if htnling — Cuii Procedure Code (Acf 
Tfl Pf JtSJ) a I0'> J03~Dumnmlafsuil 
for defanU — ES ot — Rea judicata or «of — Sltlnf 
sham on a nil l la ratal creeuhen ojoinri famtlj 
jroperly of dsfice ajain I fath r and ofltrsnl for 
tii)ufietion di iiu ltd for ron prostadton A weiB 
ler of n joint MitahsIisrA family has no definable 
shire m the joint property precious (o rariition 
An order under 0 y\I r 101 Cinf iVocedure 
Co le loos tcstorint; such member t'* a specific 
share of such properti on the ground that he »» 
in poiscision of such property is therefot** bad 
Where a suit for injunction to rcsfmn the sale 
of joiut Mitah hara familj property in execution 
of a decree agimst fhc father ort the ^iiad thit 
the debts Of the father did not bind the ane 
intertst in the properti was dismissed for non 
pro ccotion IJrll that the son uas no longer 
tntitlril to contend in execution proeertlmgs that 
the tntire propertj was not liable to I e sold 
Cooicrjccv Dm ty I L P 17 Bom 7j$ followed 
A drme holder ogsinst Uitahshsra father can pro 
cced nnain t the entire joint piopert? Xluddun 
Thnliur \ i nnfoo/o/1 L B 1 I -i 3^1 Aanomt 
Balaun v 1fo/o« l/n/ia« L P 13 I f/SC 
I I P 13 Cole 21 Jti) nr Vol t Cknalh 1 L 
r ’t Pom SIS sc ^ B/m I P 3'2 followcl 
Anf/o/'O e f eitlal ah I inajat I I P Bom 
C/i Jl 7imj<i T i tnlntramn'i’/o I L P Pom 
J03 Pniil Hart V Hal im Claud 1 L P IS 
l,oir distingu hed NatH Pcwnir 

T \ snA> Mons*< (lOO"') 14C W H £98 

3 Jlorlgflge — Joint family fro 

fcrh; mortynge Of slate in hy to parcener—Proes 
dart for enforcement Where A member of a joint 
MiiaVshara farailj rejircsrnttd to mortgagees ofa 
portion of that propertj that he had the power to 
eharpo tl e propertl lie was bound to mafcc C«0«I 
hi represoiifation by exercising such proprietary 
rent o\tT it as he jomcs cd «i by partition 


HINDU LAW— JOINT FAMlLY-^oiifd 
Jlohibetr Per lisd v 2?<tmyad iS'iUgS 20 U S 192 
22 B L B 90 followed Madho Pershai v 
A/eAr6a« Singh I L R 18 Cole 1S7 /oijiuna 
Prasad v Ganya Prasad 1 L R 19 Calc 401 
Bnnitari Lai r Daya iSaiifar J3 t7 H V 81S 
referred to Soch mortgage so far as the specifio 
sliflres of the mortgagors were concerned was roid 
but tlio Court may direct that the joint property 
ba held in specified shares and in such case the 
hen of the mortgage wiU be fixed to the share of 
the mortgagors thus specified JIaha vatu Pan 
SmiDAS Das t NiTmtvi Sinoh (1909) 

14 C W N 552 

4 Joint lamily husiaess— Vitol 

aharn— Agreement entered into uith one mend>er of 
the family — Such member competent to sne uithout 
foininif other members Where a contract is entered 
into on behalf of & joint family busmess by « mem 
lier of the famify m bis ouii name it is not neues 
sary that any members of the joint family other 
than fbose who entered into the contract should 
be parties to the suit brought thereon Copal t>aa 
V Btidn Aalh 1 L R 27 All 301 followed 
Agacto V Forbes 14 Moo P C IDO Bvngiee 
Singk T Soadul Zall 1 h R 7 Cale 730 and 
ilan faaudeo Aamat v Jfahadu Dai Gavda / L 
R 20 Bom, 433 referred to Shamrathi Sinah v 
Ktahan Prasad 2 L P 20 4tt 311 distinguished 
DcjtOA IbiASiD V Dartontn DiS (1909) 

I L R 57 All. 183 

5 - uolher’s share 00 p^rtitioa-* 

iltlalshora^Dint jjindu family^trilhan-^uc 
cession Held that according to the ^Iitalshara 
the share which the mother in a joint Hindu 
family obtains after the death of the father on 
partition of the joint laaUr property between the 
mother and the sons becomes the laotber'a aindkan 
which deeolees on her death upon her own heirs 
and not upon the hem of ler husband Chhidda 
T Aatbal I L R 24 All 67 and Oambhtr Sinjh 
\ Malraddhuj All L J 6i3 followed Skeo 
Shanlar v Dti iSo^ni 1 t P 25 All 4GS dis 
tioguished pEni AIavoaIp Jiusad SiNoa t 
il^AcEo Pbasad Sr>on (1900) 

I I, R 32 All 253 

e — Grant by Goya r n m e n t — 

Pamtly joint before annexation of Ondh — Con/isea 
lion of and grant by CoKcntmenl to person tcho had 
been a member of joint tamily~'n hethrr subject of 
grant i* sel(-a<nutred or joint — Separation htj one 
member ejrd of — Rurcfen of proof Before the 
annesation of Oudh two estates Bohra and Sher 
pur (the latter being about one third of the two 
together) befouged to an undivided Hindu family 
consisting of three brothers The estates were 
confiicsted on the annexation of the province but 
shortly afterwards the Sherpur estate was granted 
by the Government to the eldest of llio three 
brothers (the other t»o being minors) who was fba 
head, aad maasger of tho lamily the grast being 
expressed to bo by way of favour and award and 
pot in considcfstioB of proprietxty right In this 
appeal the Bipellants (plalntifis) caso in a emt 
for a half share of the self acquired property hold 
by the eldest brother at his death whether it wa4 
two thirds or one tlurd of fcherpur depended on 
whether tho estate granted was tho self acquired 
property of the grantee or the joint property of 
the three brothers The appellants represente J the 
second of flie three brothers (who lia/f separated 
lufflsdf in ISC^ after a quarrel with his elder bro 
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HKDD LAW-JOlVr FASI1L\— f tf 

Ir I T It 1* !t I •* ^ ^ rwf\} taH 

t* f TT"7«^'' Ifnt » a t' l’ n! I c I f Tl *» t ort 
r' Ihp It, 1 la] ( riri i r r {r^vr-'in- t’ " «le i 
'^iil ’ Talr hi '••<•) hrll on tl P fTt 
»nl nrcT"" t n'T-i cj l' o o »nl ll r inlfirneM 
to Ih- ' a«Ti to U e irtn i n cf tl p roTprnirrttt 
in naVin" l! frart an i In m it* tprm* en 1 ifn* 
fondcrt t’rjarii liiat t) p r taJr c^»ntp«l wia 
t' p jf nl rfTp<-*1r o ti p tl rrr Wt* pm up to tli 
tinp » hpn t’ p kpopti 1 ) n t! r fPl aratPil thM the 
r lcTt»olpft}'T*rr-n lolj ml unlit t! p itpalh 
p{ Ue 10*1 Irtll pf tn !*•' ' xihpn lie it iKMailtnt 
lircar't rnliil~l la H!mvor»hii> to t»f>-tlirJ» of 
llpirof^^v an 1 tl at 1} p »i I'pl'inl fad alto p 
ll r failpJ to ] rtvp that tlir pI Ip t broil rr dirtl 
entiled to c tbpr t«oll'nl* or on ll ird ol the 
Ehnpnr t tatp as atj iratp j ropprti TJial court 
corsppjii ntlc di iri I lie auil an I thP Juhcial 
Committro on atppal aPunap>! tlat dpcmon 
1 EDir Natu r ] ara’c ‘'tvon (1910) 

1 1. R 2S AH 415 


*• Son I liabilities for I:ttbef's 

flebtl— Jlcirf a^f — ’>«if for sal —Tran ftr *>/ I n> 
Act (il o/ ) s tj — I ropn’tj soil le 
of Jfrttc for sitlt-~l urcha Ij tnortja''te 
ittrtt JolffT In txtculjon ol * dcttcc for tale 
upon a mortgipp of joint family pfopcftj ctpcuted 
Ij the heal of » Hindu joint familT certain pro. 
ferij Tu IroUeht to rale and pQrcha«cd by the 
Bortpafcc* \ member of tie lamilj (great 
graodtoo of the original mortgagor) tued the 
Biortga'eea for redomition upon tha ground tliat 
lie mortgipeei at the date of tie auit had been 
avare of hii exi tence and bad not imj leaded him 
Ilild that the plamlifTa atiil would not be on thu 

E roosdalonr and that hit ition waa not affected 
j the fact that the mortgagee had himaelf pur 
cbited the mortgaged property Z)<u 5«njA ▼ 
Jia Pam 1 L J HI 21f followed Pam 
Prasad t J/on 2!ohan I L P uO AH 2^C die 
e nted from. Ixil Sinjh ^ Ptilandar StnjA I L 
P 2S Ml W* referred to Rat.■na^T fervoit v 
A3iaii Snscii (1010) I L R 33 All 7 


8 Joint lamilj xnanagei of for 

xchst purposes managin/; membtr may contract debts 
binding on CO pareentrs — Pamilj ntcessitg — Marts 
oge of son a ntcessary purpose for ul tch manager 
rnay bind joint family The marriage of a meml ct 
of the CO parcenary is a family purpose and where 
It IS reasonably necessary on the pert of a prudent 
manager to borrow money for auch purpose the 
transaction will bind the co parceners whether they 
are 8udras or belong to the twice bom classes 
Kamage is one of the nccessaiy samslaras or reli 
giona rites in the case of Sudras as well as tho 
twice bom classes Thcneccssity wluchwill justify 
an abenatioa by the manager is not to bo 
understood in tho scn*e of what is absolutely in 
dispensable but what according to tho notions of 
a Hindu family would bo regarded as reasonablo 
and proper G««ncfararu/tt AarasiwAamv Detara 
Bholla \enLala harasajya I L P 7 Mad "*06 
dissented from. Tho ceremonies for the perfonn 
ance of which immoveable properties can be she 
Dated by the manager do not mclude only those for 
the mere performance of which forfeiture of casta 
IS the penalty h^iitswrawi Sastm x \euul 
cnaBLTT (1910) I L R 34 Mad 422 

9 Joint family property — Mortgage 

by father alone — Svbstquent sale by father 
to a Ihtrc. party— Suit by mortgagees for sale-^3M 


nacU tAU-JORT FAPnLh-co I! 
pf rte cf } re At r fi t f / on n i it («f j of i ior( o'" 
The I al of * jiint llin In fnnnh mortgage! in 
18 1 ir»j-crta I lor mg m iho jomt fnmilv but 
ncitlcr (nr legal ncrc it\ not ti pai nn nnfece 
slrnt »Mt In the iiiorlpi"or soli the same 
propofli to ft third j>crsnn Ihc purehs cr re 
inaine<I m J t» c mn fir mnr tliaii twriro a cars 
w) n the nKrtgs^ecs in titufeil n smt for sale on 
thfir niori'’ag Jlitl l\ I icinrns CJ and 
lla\rrji J that in aiew of the fact that the pur 
cha*cr had acjuirel a title to the projicrta hr 
»dteT*e po e sion a* s-’amst oU tho mcmliCTs of 
the fan ilv It was oi«en to him iiotwithstan ling 
that till title wss orvinatli ncquiml from tho 
mortgagor alone to set u] ns a dcfi nco tho invali 
dil3 of the mortgage } er CirsMtEP J that 
arconling to tho ruling of the niajoritv ofth lull 
Irf-nch in CAcn fro ' 0 \ Jf<iri/ro«if I L 1 31 
if! IsC the niorf''Bge ma lo hj tho father alono 
wv* void and thi* being so it was open to tho 
purcha cr who was in po session of tho property 
to rclv iijion Its iTisali lita whatescr the wcakoes 
cil I IS own title wight be Cl an fro Ico v Ifotj 
Ira ad t L P 31 Ml I'G I3alg6> md Du v 
Nuroin tM I L 1 li All 33J ifri/nu Lai v 
( oiM Iht III Wcellj \olcs (JOOS) 200 Kals 
SAunlar v hoicob Istngh I L J 31 dll 507 
and Dhagttolhs Mtsr x SheobhiJ, J L P 20 All 
3"-f tefemd to McriustMsD ^Icsamil TOwn v 
Mrrnc Lit (lOU) I L R 33 All 783 

10 . - Mortgage bymaBagmgaeinber 

—Bust bj other members for r«fempfion— Frana/sr of 
1 fopcTlj Act (ll of ISS’) s Sj — i arfiej— 'Feprs 

$ ntolire capacity of manojing member Although 
the manager of a Joint Jlmdu family is not as a 
rulo cntiticd to sue or Lablo to be sued on behalf 
of the family — Padmalar Tinayak Joihs v Maha 
dev ksuhna Joshi 1 L P 10 Pom 21 and Pashs 
hath rArnmaji v Cfnmna;! ^adosAii 1 L P 30 
Pom if<7— nevertheless in certain circumstanoes 
(bo whole family may be bound by tho result 
of suits brought by or against the manager not 
anlhstandmg that some nicmbcrs of the family 
were not made parties tliereto Paluant Singh v 
>!wan ?ingft I L R 33 AH 7f Deli Smgfi v 
Jta Pam I L P IH 21i Sundar Lai v 
Chhfar dial 3 All L J Gli 4 All L J 17 
Dharm Dass Pandey v Mvssamat Shama Soondrs 
jyflrtifi S Afoo I 4 “12!) I/ar> 5aran Jlfoiti'a v 
Dhubaaetuan Debt I L P 16 Calc 40 karajan 
Gop liabbu v Pawrfurony Ganu I L R 5 Bom 
G8o Jogendro Deb Poj Awf v Puntndro Deb Roy 
Ant li Moo I 1 367 JJiajMJur Lai Sahoo v 
Mahara/ah Luehmesiur Singh L P 6 I A 233 
5C h P 477 Ram Kruhna 'lara jan V \ snayat. 
Parayan 12 Bom L P °I9 and Gan Savant Ba 
Saiantx harayan Dhond 5aianf I L R 7 Bom 
467 referred to Jaddo Kuvwar i Sheo Siu\ 
KAR Rau (1010) I L R 33 AH 71 

11 Mortgage by iathet— Stwa not 

made partiu to suit for sale on mortgage— ^ale 
under decree— Suit by sons to redeem their intcre.l3 
Whero ancestral property belonging to a joint 
Hindu family has been sold in execution of a decree 
(or sale on a mortgage executed by the father tha 
eons cannot mamtsm a suit for redemption of 
their interests in the property sold upon tha 
groimd solely that they had not been made parties 

“ortgagee nor is their position 
affected by tho fact that the auction purcliaser is 

25 Ail 214 Lai Singh r Pulandar Singh I L P 
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HISDD LAW-JOINT FASMY-co.H HISDnun, 

2S m MJ .„J s,„,„ ^ MW-JOINI FAlULY-^o^J 

vi ^ 7 loUoTCd HanProiodv Mm the^fS necessitj 

^ohin 1 L R cO 4n 2oe djssented from Jtan taa Lm ^'^'^appa r Aaryan 

Aath Rn T LacUian Fa, All ireellj Actu {1899^ r i «“"tar 

-nf""’ " ''™ -K 

Ol lamUy to oltjoct— //eW that a mcmh r «f . I L R »/i a T 


WA a-usenueuiiy com l_ 

Ol lamUy to 6b:cct~IIe!J that a mcmb r'Sl a 
joint Hindu family nbo was bora after the abcaa 
t on of the laraib I'roperty by another member of 
that family cannot qiication the validity of that 
alienation Chatlirpal Sin^h v Aaih^ AU Keeltw 
^ol^(im) fd followed iliirodoo ^aratnStngh 
, FOT lnra,»F.«jJ IJ IP A /m „d A™JSn 
lair Da Simla,, 13 C IT \ SM di.tm»ni,a 
«d CUCTTIN Lit t IvAtto (1910) 

I L R 33 All 283 

13 Burden of proof— ^ iicfctt,_ 

Presiimplion It is necessorr to establish the exist 
-tence of a nacicus of joint family propj'ty before 
the property in the possession of any one member 
can be presumed to be joint family pronertv 
There is no presumption that a Hindu familj has 
anv joint propert\ Tanel Ckunder Totaddar t 
J oodhe Utr Chimier hoondoo J9 H Jt C R J78 
dissenlH from VooJji lAj v GolaUat I ulta 
ILFS Fan ISi T^Utydoa ludha v Pfttnjx 
■Tneximda I L P 13 Pon 61 DicarU Pratai v 
Jamna Dcs lu Bow L P Ij 3 followed Lot 
Srt^rtfur T Kanlutiyi Lrf 1 L R 09 AtL 
"U referred to Rah Kisbaw Das r 
MtL (1911) I t R 33 All 077 

14 ^fsai Dec6SSl\y—2IttaUhartt 


ItM i 
17 
petty 


R 20 Calc jo3 distinguished GawpAr 
Vtrvvi Ut. (loil) r iTr 34 All m 
■~ — Purchase of mortgaged pro- 
oy managiaw members— ^ku /or sale 


t* . „ 1 — - uccessuy— j/irutj, 

— loinf Hindu /amily— father eoni’niUeJ to 
Coiirl of Sts wn— Loan laltn (or Ms diftnet Htij 
■that the necessity of rawing money to pav for (he 
<lef nee of the head of a joint Hindu familj com 


wemoets— * kU /or sale 

caoacitj had purchased the 
WM ^ that the family 

^ tlie managin'' 

wasofi of the non joinder of the other membew 

I L P 34AU 549 

tJ^L . ; — :r“ Mortgage for the bea-fif of 

/or Mfr by MonoyMiy tnenier 
Rwefure Codt 190S Order 
A-lA/t r 1 Where m « suit for sale on a 
manager of 

ft joint Hindu family the plaintiff was the then 
managing motnber of (ho family jt was hell that 
_ capacity to maiatam tbs 

amt end that it wonlJ not fail by reason of the 
non joinder of the plainliff’a son. who wa( lomt 
With him Sort loir Jfunwan Euncar I L R 
31 4tl S49 referred to Maoi'f laL t Rjstuw 
Su><JE (1912) I L R 34 All 572 

19 


^c> Mortgage of property gitea 

xnittod to the Court of Se sion on a serious cncnmal father and son— BuSicjaenj pttrchfsse of nor 
charge was a valid legal necessity such es would of P'ops'ty Ij yranUoo xcU wot teaaratoin 
support a mortgage of the family propertr executed ond busintsf out of hts se// oeaBwibcw— 

It the fithcr and one of his sons for such purpose Idterse posst’sicn-^Purelxue as of rewamnw allnre 
T/iomfra-feo v Ifn/a Prasad I L P 31 AH ITS m^ayte at erttuiion tale had by anafhrr ersdi 
Lue/iiniin Koaur r Mudarte Lall S S D 4 \ IF fo^Rjrtinetiono/nu>rtj»jorsiillt Some time after 
P 3 / and Dulcrp Siiighv Srte Atshoan Paalar • mortgage had been executed of 


P 3 I and Dulcrp Siiighr Srte Auhoon Paala; 
4 \ y) P II C P p S3 rcferi^ to Bevc Ram 
i Man StNou (1911) I L R 34 All 4 

15 — — — — Vonry fiorrotcel 

Ij father at a hijh rate of interest — Lejal nrcewify — 
I iirdtn of proof W hen monev is borrow^ by the 
father of a joint Hindu familv on the seeuritv of 
tht family proptrta at a very high rate of interest 
it 13 for the lender se hang to cafiree his clAtm to 
f rove net onh thit there wis necessity for borrow 
log the money but also that there was ni?cea»ity 
for borrowing it at an exorbitant rate of interest. 
Chandraieox Mala Prasat 1 L P 51 All 176 
llurro \alh Pai ChauJhurt v Raalhar Singh 
J L P IS Cate 511 and Karnt icar Pershad v 
Fun Pahaiur i.ng\ ILF 6 Calc S43 tefured 
to ^AJfD Ram r BncTAi. biNon (1911) 

I L R 34 AU 126 

I® "•* '*• Debt lacumd by 

nanO''ing mem' er of /owif/— Presumpfien as to 
family bene/it—D rden of proof There is no 
presumption that a debt contracted by the 
manager of » Hindu firm or family is contraeted 
lor the benefit o! the firm or family and the plain 
tin who to bind the other membem of the 

««™>Jy wdl hare to prove that it was a debt 
contmicd for thwx benebt or with their consent 


,,K/, lyuyur s imt ootUB timB aftct 
- mortgage had been executed of immoTeablo 
properties in fayoar of R uud S father and sod 
membere of a joint Hindu family govecued by the 
Mi*alshYft. ft widow of the mortgagor sold such 
ri^ht and title if any as she had la half of tha 
projierty of the mortgagor to P aon of S who 
WM jomt with R and B at tha time of the mort 
RNge, but who prior to his purchase had ceased to 
be joint m food and business with S thou-h there 
was no Partition and having recciyed a present of 

\ ^ carrying on money lending bnsi 
ftcwuat arid had found the pur 
m^ey oat of his teparote self acquired pro- 
poMoaaioa after his porehaso 
contiun^ la possession for considerably over I" 

«aM HeU that the possession of the property 

® mortgagee but adreree to 
that of the mortga-rco and the title of the mort 
gsgors representatiyes to releem was los bv ad 

Tcne possession The remaining half share^ wa, 

lu exreutioa of a decree obtained by another 
mditor of the mortga-or in a suit brought against 
^ representativM and purchased by b and passed 
bv oac^on to P, heirs mu that the pliIntiS 
through the mortga-w had failed to 
CUbUh <,tb b, ...y “X"’ 

».«, to fate.1 m tb. aorts.^ ptoXr «a 
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nuTDo LAW— jonrr familt— 

In mit »Sc«n’l bf di “ii« M lARnm r *?iinD 
\!nnifM*i> Mnirfin Au Kiijix (lOl'*) 

1C C W I« 913 

£3 — — Parmeal to one membor ot 

jobit tacUy efirct c!— ^om/ family— ptyhl of 
n/infl rr of vni nlf^ /rtwi/y /> ive on tehilf of 
ikf fanlv larmenl to one nesilyr ot an tin 
dinlM Hi" In ti-iilf or to one of » reral jomt 
rrol tfra will net opera e u a p^rmenl to alt the 
r“r-n1>e"t or ore-li orr if the piynenl ti fraodulently 
ra»le to one anil not tor the l>fn it of all The 
nsmcT ot a jo it fanilr ha ai jiieh manager 
the ri ’■ to rrp*rv"nt the tamilr in mil* \ amt 
1 t 1 m ai le H nana-er on of the |oint 

faniV will be namiainable wilhoat making the 
cih*T tne-nbrra partieatatho ajita Kt \ » I ratii 
T J/a \a a n K Ij C jr \ J"! folbwM 
‘^ntrc IraaniJi Tiiiraaa’C r I ava An an (I*)!**) 
] L. n 35 Mad 865 

£1 — Pa tltloa— ^oinl 

/aeii/y p-ep^y—lep-t* ton tv ;oi"t It’eur of to 
pa rtntri—rrrhfinn of a nem^rr ~—Sutl for part) 
lian~Ltn\fat on U*here plaintiff auol aa a eon 
parrene" for partition of hi* *hare m jomt familr 
proywTtv an 1 the drfeneo wi* that the pKintifTa 
it >er wa* expelNl from the famiU for miaeon 
da 1 as! that hi* ahare In the family property 
wa* pren to Hm in 1R”-I and it wa* proved that 
the plaintiff «ho in IS’l wa* a child an I left the 
ftmiW with 111* father and mother re appeared m 
the Tillage in 1850 on In* father a ileaOi an I waa 
then peeogni*e»l a* a memher of the fami!) and 
wa* not CTclufel till within five or ais yeara of 
the tnit when there wa* eicloiion from commen 
aality bnt no partition of the family propertv 
/felJ that th dcfenco failed an 1 the pUmlilTa 
euit ibonl 1 auece^ JeoLai- MairroT o Iorb 
' lartraw JUirrox (1012) 18 C W K 486 

22 I Sisbts to well and water 

— i»ufiti»ilf«r«^^t»— Preaumplion — rar/iiton of pro 
ptrlj tehteh n joint Under Hindu Law nght* to 
water anl well* belonging to a joint family are 
indiri ible it they are namerically uneoual and 
after partition the*e mu*t be enjoyed by the 
aeparoted co parcener* by turn* Govikd Akwaji 
V TnrMnas Govino (1910) 

I L R 36 Bom 275 

23 Co partnership — Pruumption ao 

id hw ffoierninj fimilj lellUxg »a prpiince otktr 
than fh^ of itf origin — Transfer of the alcestral 
pTopnly-~Lviixlxlii of sons to paj lie d^U of their 
fath r—Conr raton of som of thr sons to Christian 
etj efftcl of — Slat is — Limitation — Remotal of Caste 
D sa> ihlies Act {XXI of JS50) The plaintiff* and 
the dcfenlant* bo* ^ to 7 and tho husband* of 
the (1 fendants No* 8 and 9 were the sons of one 
Amnta LalPandey whose father a Hindu govern 
ed by the Hitakshara law was originally a rest 
dent of Oudh but subsequently migrati-d to and 
settled in the district of Bankura where he acquired 
properties and continued to live jointly with hia 
familv Tho defendants Nos 1 to 4 were the tran* 
lerees of the ancestral propertv which formed the 
subject matter of this suit On tho 19th March 
1900 Amnta Lai Pandey executed a deed of con 
Tcyanec, whereby he transferred his ancestral pro 
perty to the defendants Nos 1 to 4 in satisfaction 
of certain debts incurred by him m 1S92 and lS9o 
He was joined m this conveyance by the defen 
dants Nos 5 to 7 On tho 2Cth December 1000 
Amnta Lai Pandey died leaving him surviving 


nmou LAW--J0IM TAIULY—coiU 

•IS eons ri the pismtiffs and tho defendants 
Nos 5 to 7 as also tho widows of his two eons 
who hsl predeceased him m ISsO and 1853 rcapec 
tivelv Of the six son% tho plaintiffs No* 1 and 
2 ha<t been converted to Clinstianity in 1890 and 
1S5H5 respectively the defendant No 6 became a 
convert to the same faith in 1901 and the plaintiff 
No 3 attained his majority m 190’ On tho 19th 
5farch lOO' tho plaintiff* filed their amt against 
the defendants Nos 1 to 4 for a declaration of the 
plaintiff* title to a three seventh share of the 
ancestral property and for recovery of Ihas posses 
aion and mesne profits and made the defendants 
No* 6 to 0 pro formd defendants Held that 
when tho grandfather of the plaintiffs migrated 
from Oudh to Bengal tho presumption was that 
he carrieil with him tho law* and customs ns to 
aucce**ion and family relations prevailing m the 
province from wliieh ho camr Such a presump 
tion might however have been rebutted by proof 
that the family had adopted tlio law and usages 
of the place to which he had migrated Jletl also 
that m 1890 by reason of liis conversion to Chris 
tianity the lir t plaintiff ceased to be a member 
of the joint Hinlu familv but that thenceforward 
he continued to hold tlie ancestral propertv as 
joint owner and was entitled to recover possession 
of one seventh share of tho property on tho basis 
that in 1800 npon the dissolution of the family 
ho became eoti tleil to sucli share Jaibhai A rdtihir 

SArt V Louts Mtinoel I L F 10 Lorn 6S0 
and La.ilin^3 v Gonatahtt 1 L F S3 Som 
Si9 djstinguishrd IltU further that tho second 
flamtiff upon hts converoon to Christianity in 
1890 ceased to bo a member of the joint family 
and wa* not hound hy tlie convevanco of the IDth 
March 1000 but that ho was liable to satisfy the 
debts of his father incurred and charged upon the 
ancestral property prior to the date of his conver 
Sion Sam i rasad Sin^h v Lakhpoti Kotr I L 
S 30 Calc ’'31 Balahux % Rulhmahnt I L S 
30 Calc 7'*$ and Salkishen Dai v Sam ^anlln 
J T S 30 Cal 73S distingui hed Hell 
further that Amnta Lai I andey was competent 
m 1900 to alienate tho ancestral property in his 
liand* not merely in respect of his own interest 
but also that of the third plaintiff KnuD* 
Pbasad P*NDcr i IIakipada Chattcrjes (191“’) 

I L R 40 Calc 407 


- Allegation of separation m 


snit by some members for separate share — 
Expression of intention to hold share separately rtol 
proted — Sujht to mesne profits on separation— Sx 
elusion from joint family allejalion—ol Aon receipt 
of share of profits of joint properly — lolunlary rest 
dence not uilh joint family — Pcfusal of allowance 
as being inadequate Tho appellant a moraber 
of a joint undivided Hindu family brought a suit in 
190<j against the respondents the other members 
of the family alleging a separation by him m 
1901 when he had expressed his intention to hold 
his share separately and claiming possession of 
hia ahare with mesne profits JItll that what 
may amount to a separafioo or what conduct on 
tho part of somo of the members may lead to 
separation of a joint undivided Hindu family and 
convert a joint tenancy into a tenancy m common 
must depend on the facta of each case A definito 
and unambiguous indication by one member of 
IntenUoo to separate himself and to enjoy Li« 
shw in severalty may amount to separation bus 
to have effect the intention must bo unequivocal 
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HINDU LAW— JOINT FAMILY— conti 
and clearly e-^presscd Separation from commen 
saJity does not as a n<cessary consequence effect 
a division {Reu-un Pcrmd t JtadJia Sec6y i 3loo 
I A 137) A separation in me 8 and woralup may 
bo due to v inoua casuscs and vet the family may 
continue ]omt in estate In tins appeal it was 
heU (affirming the decision of the Court of the 
Judicial Commib loner) that on the evidence in 
and under the circumstanco of the case and the 
conduct of the party aUeging division of the family 
there had been no separation in 1001 and the 
appellant uas consequently not entitled to mesne 
profits on that ground He also claimed mesne 
profits on the ground of exclusion from the joint 
family as he had not since 1001 received any ehore 
of the profits of the joint property Reid that 
although he had not received any ^f the profits 
of the joint estate the evidence was clear that 
the appellant was offered an allowance from the 
profits of the joint property which he refused to 
accept as bemg mad quate and that would not 
amount to exclusion Sobai Nabatv v Iqbai. 
Naeain (1912) I L R 35 AU 80 

25 Father no power to tenve 

time barred debt Held that the father and 
manager of a joint Hindu family cannot legally 
teviTO a tune barred debt and bind the family 
property to secuco its payment Chandra Deo v 
Main Pra-md 1 L r 31 All 17$ and Indar 
Singh T iurja Singh 8 All L J 1009 followed 
fiAT.TP SiNon V Kukdax Lal (1913) 

I L R 35 AH 207 

26 — Liabthty of sons in respect 

ol a mortgage executed by father— 

of tons ntereils — Siibsejatnt suit againtf the tons 
jilainhlJ t are entitled la recoter In 1892 
a decree was passed on appeal for eate on a mart 
gage of joint family property against the father of 
the family In 1836 the sons who si ere not made 
parties to the original suit obtained a decree 
exempting their shares m the family property In 
1897 tho share of the father was sold and reoLzed 
less than half the amount of the decree In 1910 
tho mortgagees brought a svut against the sons to 
recover the balance of the mortgage debt after 
giving credit for the amount realized by salo in 
execution of the deiree of 1892 Held that the 
Buit was not barred, but that the plaintiffs could 
only recover tho imsatisfied portion of the decree 
of 1892 togethpr with future interest as allowed by 
that decr^ They could not treat the suit as an 
ordinary mortgage suit merely giving credit for the 
amount realized under the decree ol 1892 nor 
could they claim interest at the contractual rate 
on tho unpaid amount of the decree Lachman 
Dtijv Dalu All lUeil!/Ao(ea(lff90) 125 follow- 
ed DhaTam Singh v Angan Lal 1 L Jl 21 AU 
301 and Pan Singh v Sobha Bam 1 L Jl 29 
AU 511 referred to JaleShab Rai i Amiut 
r« (1913) I L R 85 All 302 

27 Execution ol decree — Pover 

of managing menibtr to enter tip satufadion of 
decree on lehalf of the family Held that tho 
managing member of a joint Hindu family can 
exccuto decrees on behalf of the family and can 
receive payment and give good receipts on behalf 
of the family which will bo binding on tho family 
Hon Lnl T ilanman Aunicar 1 L It ui \U 
5 to lol!owc»l Ganga DajaX v Jlfant Pam I L 
P 31 AU 10 distinguished AcnitUBAB Srvon 
r Ran Sabct SAnn (1913)1 L. R 85 All 330 


HINDU LAW— JOINT FAMILY— confj 

28 -Comproimse Mortgag -^ — Sint for 

eancellalton of mortjage executed hy manajing mein 
her — Compromiae—Lxahihtij of sons One K as 
head of a jomt Hindu family executed in 1905 a 
usufructuary mortgage of the family property m 
which the Widow of his deceased brother joined as 
a CO mortgagor In 1907 the mortgagors sued for 
cancellation of this deed but entered into a com 
promise with the mortgagee upon which a decree 
was passed maintaining the mortgage but in a 
modified form The mortgagee thereafter m ti 
tuted a suit for enforcement of the mortgage as 
settled by the compromise decree Held thit in 
■mew of the fact that the courts below found that 
the compromise was genumo and for the benefit 
of the familj it was not open to the defendants 
to raise the question of the genuineness of the 
original mortgage and that whether or not the 
ongioal mortgage was a genuine transaction the 
compromise decree gave rise to a debt which was 
bmibng on the descendants of the original mort 
gagor K Madan Lal v Snigh ILF 

34 AU 572 referred to Bam Buber Pavde i 
Pam Dasi (1013) I L R 35 All 428 i 

29 Mortgage by two brothers of 

ondmded shares each assentixtg— Partition— 
Entire mortgaged jifoperty falhnff to the than of one 
brother — Effect of paHilton on rtghls of mortgagee 
Two brothers constituting a jomt Hindu family 
jointly mortgaged in 1819 a ten hiswa share m 
village Cbauwar In 1881 m substitution for this 
mortgage each brother mortgaged to the same 
mortgagee a five hiswa undivided share m Cbauwar 
and each brother also signed the mortgage exe 
cuted by the other In 188S the family property 
was partitioned and the -whole ten hiswa of 
Cbauwar fell to the share of one brother Held 
on smt by the son of the mortgagee for sale that 
the plaintiff was entitled to bring to sale a five 
hiswa share in Cbau-war under the mortgage exe 
cuted by the brother who had lost posses ion of 
the village and not merely to have recourse against 
such poition of the family property as be hid 
taken in exchange therefor Byjnatk Loll y Pa 
moodeen Choudry L R 1 I A 106 distmgmshed 
SuHbAB Lai, t Bpij Lali. (1913) 

1 L R 35 AU 543 

30 Presumptions as to property 

m the possession ol Property m the posse ion 
of a joint Hindu family should be presumed to be 
joint family property until the contrary is shown 
even though it may have been acquired in the 
name of a particular member of the family The 
fact that property stands m the mdmdual name 
of one or other member of a joint Hmdu family 
does not of itself give ri e to the presumption 
that it is the separate property of that member 
GTunemurtht Btddi v Ourumnutl I I P 32 Mad 
88 Skio Gulam Singh v Baran. Singh 1 B L P^ 
l$t and Taruch Chandra Totadar v Joodhtthleer 
Chnnder Koondoo 19 II P 178 referred to Pam 
Ktihen Dai v Tvnda Mnl I L P 33 All 677 
discussed BiTMiAir Lab v Soaiirab Lal (1913) 

I L R 35 All 564 

31 Mortgage — Guardian ad htem 

— Suit on mortgage executed by father prior to birth 
of son — Father appointed sons guardian ad litem 
Held that inasmuch as an after bom son cannot 
m & suit on a mortgage made by his father set 
up the defence of tho immoral nature of tho debt 
on account cl which mortgage was executed it 
canno^ be said that the appomtment of the father 
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HIKDU LAW—JOUiT FAMILY— 

puardiin eJ hUn m such 8n:l would be necee 
gjrilv rrejudicisl to the intere*t^ of the son 
r*AriiN Das r IIae Da^ae (1013) 

I L R So All 571 


HINDU LAW— JOINT FAMILY-<o«rJ 
Pfoia<{ r Ttpp^n Pnsai I I P 31 Calc 735 


s: 


• Position of an infant znem* 


tiona as Joint owners of propertr— •/ 
foj ( I pi iifti doeuMfs? Transfer by 

war of fill ta not uoder Hindu Law the only 
meant of creatine title 8( art from loheritanco and 
luece* ion If the pcrions actually entitled to * 
property 8-»ree to treat a near relation as a co 
eharcf out of aflection and abandon their claim to 
an csclu ire ri'^ht they may do to without a regis 
tered deed TVhere therefore upon the death of 
a Hindu widow the actual rcrersionary heirs of 
her liasbsni treated two other relations one degree 
lowcr m descent as co sharers for a shorter period 
than that wluch would giro them title by advance 
p09 e ion PtW that the purLhaacra in execu 
tion of the mtercst of one of these persons became 
entit'cd bj th ir purchase to the eharo which ho 
had L en enjoving jointly with the actual rever 
ei ners Tiain 1 AM Misbam t ChanDPa Lal 
Ivi-rn (1912) 17 C W N 62 


ui Fathers debt — Sons hahMy 

to pay ihtaXtlara — Proof o/ tmtnOTal hahtlt tf 
etiouyJ \ Sale of joint fani^*^ projertj for n 
fathers debt cannot under t) • Mitaksham acbool 
of Hindu Law he avoided Ijj the sons merely 
proiing tint the father was a man of immoral 
habits They mu t prose that the particular debt 
a incurred for an immoral purf o c SbI NABAl^ 
3 PaI (IJl") 

17 C W N 124 


Lila I aohoca’ 


referred to HaZAnt )Ull Habc. r \DAMVATlt 

\pncEJiA (lOP) 17 C W K 280 

38 Join! or self acquired property 


ber vn h regard lo bn mess centraets— ^oiarfer of 
] r/ics— \ ffrASfiry portir* la a suit on a tu tntis 
centrad rsferrd info ty eertaxn tnemlert o/ a joint 
llini r jomi!/ carryiry on on aneetiral bnsines* on 
l(fa!f cf all the intmlm of Ih familj \ trade 
like other i>cr onalpropcrti isde ccndtble amongst 
Hindu, but It docs not follow that a Hindu infant 
who li birth or inheritance bcconiM entitled lo 
an Interest m a joint famih bu mess becomes at 
tie same time a member of the trading coqiora 
tion whi h carries on the hu-ine Accordingly it 
13 not necc« ary in the ca»c of a Hindu family to 
JO n in a suit upon a Lu me s contract minor mem 
l-crs of tl e family who m fact take tio share in the 
bu me s which is carried on on behalf of the 
family Those who actually were the conlracliog 
parties with the defendant must in the ca-e of a 
suit ly membera of a Hindu family all be joined 
but minor members of the family who lake no 
part m the family bu me a should not be joined 
in suing for bu me s debts Laui Nenscy t 
Ixt Bowji ri:>jA (1912) I L R 37 Bom 340 
- Co otmers treatuig near relA 


— Stlf aequnilion of (o parcentr l/roim into 
coMMon itoel if rnaj b dupoied of ly tcill 
— ConscRi of other eo-pareenrr if neeei ary 
l\here t}ic heal of a joint Mitakahara Hmlu 
family kept one account of the income of his 
ancestral and self acquired pro]>crty and u ed to 
treat the Income of both kinds of property as one 
amalgamated fund Held that the prooertyr 
will h had been sequtml by him ns bis self ac 
qiured projieTty became tlio property of the joint 
family which he was not competent to dispose of 
by will without the consent of bii coparceners 
Indar Saiiai t SniAM lUnADip (1912) 

17 C W W 609 
37 ^ — Father’! mortgage of tmmove 


able fropeilj hij—MUakshira—iuil ajairiit son»— 
LimilUian — Ltinilahon Act {\l of IS77) beh 
1 Art 13 k suit to enforce n mortgage of 
ancestral property executed by a Mitaksliara 
father against bia sons it a amt to enlorce niy 
ment of money charged upon immoveable pro 
petty and is governed bv Art 132 of Sch if of 
the Limitation Act of 1877 3Iahufiur Viitl v 
hub'n Stnyh I L P 31 Cale 181 It C W A 
201 folloved Laehmvn v Oirilhar I L p g 
Calc $55 and Aurja Prasad v fiofai C/uind / 
L P *7Cak 7C not followed Bhegabat I rasad 
V ?«ta Lal 7 C L J 195 referred to Snao 
haCAtN Ra\ t hlOksiioDA Dis Mittri ( 1013) 

17 C W N 102S'& 1025 

Antecedent debt— Uforfyooe trg 


35 Fathers alienatioB — I/fcr 

torn ron if precluded front ''utatiomnQ ahenaltan-^ 
Slortqaje tf tlis/ifljuis^oWc from tale It. is well 
settle! that whore a Mitakshara father has made 
an ohenation without necessity and without the 
consent of sooa then living it would not only be 
inialid against them but also against any son 
born before they had ratified the transaction and 
no consent given by them after hia birth wonld 
render it binlini, upon him Prodoot v Beer 
tiorajaii II ]) 1 IS Buntean Lal v Daya Sun 
lar 13 C II A 815 relied on The rnle applies 
with creatcr force m t he ca e of a mortgage than 
in the case of an ab olute alienation Aisseit 


ovteiby father to eomphltjruTthaie of immotealu j ro 
ferty at an exeeulton tale Ivl executed after trniry 
of time for paytitj in the balance of the price— fro^ 
perfy neterlhelets rematning uifA the jmrehatu 
An auction purchaser of immoveable property paid 
in the amount required by law as a preliminary 
dejposit but being unable to God tlio rcmajndor 
of the auction price borrowed it on the security 
of a mortgage comj rising the property purclmsed 
at the auction sale and also some property of the 
joint family of which the auction purchaser was 
the head Tlus mortgage was however executed 
after the expirv of the time Gxed by law for pay 
ment of the balance of the ouction price The 
exctuling Court refu el to accept payment of the 
balance but the property remained with the jur 
chaser apparently in virtue of some arrangements 
willi the judgment debtor by whom ostensibly 
the decree was sati fied Hell in the circum^ 
atances above described that the mortgage was 
entitled to recover on his mortgage and that the 
sons of the mortgagor could not be heart! to {ilead 
that the mortgage money was not borrowed to 
pay an antecedent debt within the meaning of 
the Hindu law Ivapildeo t TnaruR ibasad 
(W13> I L R 36 All 17 


Sale of family property hr 

•—fnrlhr nl II.. I 


managing member—iorMe benefit of the family 
— Satebudiix] oi intnor mmierj of the fanul, 
0-1.. .r o V 


The managing member of a joint Hindu family 
Bold certain jomt family property for the purpo^ 
of providing funds for the roama'’e of one of the 
female members of the family and partly of ca 
ing on a shop in which the family was mte 
Held that sale was vahd and bmding on t 
members of the family although the v 
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HINDU LAW-JOINT FAMILY— conW 
not in the circumstances of the case their natural 
guardian Ilunoomanpwaud Pandaij v 2Iunra) 
Aoonueree d JIoo I A 393 412 and J/o&aHund 
Jl/ondul V Ao/ur ilondvl I L P 26 Calc 8^ 
referred to Ram Ceafan i Miinv Lal (1914) 

I L H 86 All 158 

40 Patties to snits on mortgages 

— l/etiiliers oj JotnJ Hindu /amt/y reprtaeniei by 
ananagtng tnon&ers oj the jamily—Sutt by netid>tTa 
not made parties to suit to rede nt property edl in 
execution of mortgage executed by fnanagtng mem 
liers — JCransfeT oj Property Act (IF of 1882) e 85 
In this appeal their Lordships of the Judicial 
Committee affirmed the decision of the High Court 
m Jaddo Kunvar y Sheo Shanlar Pam 1 L P 
33 All 71 on the ground thatthep1aintiSs(appel 
lants) who sued to redeem a mortgage after fore 
closure on the plea that thej had not been parties 
to the mortgage suit were properly and effectively 
represented in the suit by the managing members 
of the Hindu joint family of which the plaintiffs 
were also members and that in such a case the 
Court wa^ not bound to set aside the execution 
proceedings where substantia) Justice had been 
done merely because every existing member of 
the family was not formally a party to the amt 
Their LorcUhips saw no reason to dissent from the 
Indian decisions whwh showed that there were 
occasions including foreclosure actions when the 
managers of a Hindu joint family so effectively 
represented all the other members that the family 
as nliole was bound and were of opinion that it 
was clear on the facts of this case and on the 
findings of the Court upon them that it was a 
case where that pnncipe ought to he applied 
Xhero was cot the alightest ground for suggesting 
that the managers of the joint family did not act 
in every way jn the interests of the family itself 
and no question arose under e 85 of the Transfer 
of Property Act (IV of 1882) because the mort 
psgee had no notice of the plaintiff's interests 
bnEo SOAXSAB Rsm t Taddo Kokwar (1914) 

1 L R 36 All 383 

41 Twice liorn caste — Debt — 

Marriage expenses of male member — Binding 
on the family Slamage is obligatory on Hindus 
uho do not desire to adopt the life of a perpetual 
Rralimachan or of a Sanayasi and debt reason 
ablv incurred for the marriage of a twice bon« 
Hindu male arc binding on the joint family pro 
perties Covtndara uZit Aarajnnftam v Zietarn 
Iholln Venlalanarasayya I L Jl 2 Vad "*00 
overruled Anmerinira Snstri ) eeracfiarlu I L 
P 3! Mad 4 approved GorALAKRisirsAM v 
\E\i.ATANARASA (1914) 1 L R 37 Mad 273 

42 ■ ^fienaf on by managing mem 

ler in part Jor ncccti ly— Co parcener s »hU to 
*r< it <uide—Form of decree-— I raetiee Where the 
managing member of a joint Hindu family eon 
SI ting of hmiftelf and his nephew sold famih pro 
jierts for a con idcration of «hich part was foonl 
fo lie binding on tfio fsmilv am! the nephew sued 
to recover Jus aliare of the projwrts from the 
silence Held that according to equitable pnn 
cijlen, in Iho ab«onec of an> thing appearing to 
the contrary the whole of the eon iierstion for 
She »ale the vali 1 as well as the Invalid portion 
II re f mu- 1 lie distributed over the whole of the 
pi ixTtv oold in proportion to the value of each 

Voroppo Caundan v Panga-iami CaHnJan 
J L 11 '*3 Mad So disseo'ed from The proper 


HINDU LAW-JOINT FAMILY— co«fd 
decree m such a ca e is to decree to the plaintiff 
his share of the property sold after division by 
metes and bounds on condition that he pa^s to 
the defendant a proportionate share of the con 
sideration found binding together with me ne 
profits from the day that he deposits the amount 
into Court and j,ive notice thereof to the de 
fondant \adivelaii t AaTrsvir (1014) 

I L R 37 Mad 435 

43 Purchase from a co parcener 

Iti effect on family eo parcenary — 4fi nee not a 
tenant in common —Cne menbrr becoming out cade 
crcluded from the family — LimifaZioit Act {I\ of 
190S) Art 142 hen a co parcener alienates his 
share in certain specific family property the alienee 
does not acquire any interest in that property but 
only An equity to enforce his rights in a suit for 
partition and to have the propertv ahenated set 
apart for the alienor s share if po ible Hem 
CAnnder Ghosr v Thalo l/oiii T>ibi 1 I R 20 
Calc 533 4moZail Ram v CAaniaiv Stnglt 1 L 
R 21 4ff 483 Harayan Itn Btiha)i v YflfAa;» 
Durgajt 1 L R 28 Bom 201 Pandurang v 
BkaiJer 31 Bom II C P 72 and Vdara’i v 
Ranu 11 Bom H C P 76 approved The alienee 
cannot therefore sue for partition and allotment to 
him of his aharo of the property alienated T en 
Ittlarama v 1/eera Baba* 1 L R 13 Mad, Mo 
Palani Konan r Maaalonan 1 L P 201 Vnd 
243 and Bamhuhort Ktdarniilh y Jainarayan 
Patntachhpal 14 Mad L T 163 referred to 
Such an alienee has no right to po session and 
no status as a tenant m common, although he 
might have obtained posses ion of the property 
in execution of the decree against one of the eo 
psteenera Betndyal Bal y Jvgdetp \arQin Singh 
L R 4 1 A 247 Sura) Bnnii koer y Sheo Ptriael 
Stngh 1 L R S Cole 148 Hardi karain Sahu r 
Ruder Perlaah Mttaer I L R 10 Calc C’ff fol 
lowed When a co parcenor became an out caste 
and was driven out of the family and did not 
enjoy family property for over 12 years it amount 
ed to exclusion and the right to recover his bare 
IS barred Per Babewbli., J — The transferee 
only acquires an equity and it is only a right tn 
personam and not a right in rem and the trans 
feror remains a member of the co paicenarv until 
partition is effected The question whether a 
genera) or partial partition will he is not one rela 
ting to the law of procedure but mu t be decided 
according to the principles of Hindu Lan J i 

Row's Ananthanara /ana Aiyar 33 Mad L J 64 
70 and ftwrtimia loulhan t i’A«r«tYin/7'i</<ijam» 
^ale^ 1 L R 31 Had ’C9 at p _~0 dissented 
from A purchaser of the interest of a co j arcener 
m sat sue for a general partition of the entire family 
property Ibummta roitlinn v Th ruiengali 
eaMs \meli I B R 34 Vnf CO M4 ap|lieil 
IVhcn such purchaser fads to applv for nnienilment 
of his plaint after an i sue is raised questioning 
the frame (f the suit his amt i« 1ml le fo le dia 
mi eU SufJri Poi V liiin// in'irn/ana diyor 
‘»J Mat L J Ct “0 referred to ^Unji^a t 

<:naNMi.aA (1913) I L P 38 Mad 684 


44 


- Fftber’s alienation— Sen e. 


ff hut nol lorn at Ih dal of th ahenalioi’ 
Jlell that a Hinlu son is competent to contest 
an alienation made bv the father at a time uhen 
the son was In Ins mother a womb ^zfapalli a 
^owiesua from 1 L J 10 Mil gg followed 
Vatroqu/ Coura Chenedhram v Chummin Choxc 
dry H n Gap \o 340 not followed KaUhi 
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IV DD LAW— JOlVr FAJIILY— eoi/f 

T Kn ^nn C/'jn/fn Pi ^ D L P J03 F 
Ilnnnntit Pimelfinint V Phmnehnryi ILF 
IP m lOi l/inaZ }t\ ^>rapJ<^ I L P ^ Mai 
7 rrfrm><l to Deo r 

t^cn 1 L R 37 All 162 

45 Suit Bgiinst lalhtt — Sm« 

o.if 01 o Z ri l/j i»i (s (vlioi jrrot (hntjf V 
^<^dltor nho has ol)Umo<l a iltcrrc B"ain t the 
ither of ft jnint Hindu famiK is entitle 1 to put 
3 file the familr property The ton vho c 
itere ts ftte threatened H entitled to an oppor 
u‘it\ of eonte tinj Lolli the fac'um nnd tho 
ature of the debt «nd there m nothin;: in Uw to 
rexent him from coming into court m the oxeew 
ion department and prexentinp if po sibla on 
hose two grounds the ps mi: of hia interest to 
he auction purchaser If the points arc deciled 
gainst hirn th" Court in execution can put tho 
Toj-ertx to aale SAiam Lol v Contiht Lnl 1 L 
’ "5 an! C/ann“ Ttmiri t Ihrnrla 

' 111 P J J3J followed \nnomi £ rluiuin t 
Mfiun Vohvn 1 L P J3 Calr 1 referred to 
Vr PicoOTT J — K creditor who nt first made 
be sons of his debtor parties to a suit again t 
he latter but eubsequenllj withdrew the suit as 
gsmsl th TO would be m tio wot e po ition as 
egards the execution of Ins decree than he would 
iftxe occupied if the eons had been impleaded 
voaR Pit, r The ImpbuUi. Bsxk (IOIj) 

1 L R 37 All 114 

46 — Liability of the joint fanuljf 

Qt contracti ettteted into by managing mem 

sera A joint Hindu family firm must be recarded 
lie any other joint family asset if it m fact belongs 
.0 the joint family If a business be carried on 
ay the members of a joint Hindu family for the 
^efit of tl e entire family and there are members 
)f the family who do not actixcly participate m 
.he conduct of the busincs particularly if such 
3 U mess* has been originally c tabli hed to the 
ietriment of the family property and handed down 
lereditarily then the resultant liability of all the 
nembers of the family would be referable to the 
aotion of managership by one or more members 
for the benefit of the rest m the usual nense m 
which the relations of the minacet nnd other 
tnembera of the tatnily haxe often been accepted 
ind defined m all the Courts and the liability of 
tho e members of the family not a lively en„a„ 1 
in the conJuct of the business wruld probably be 
ix tricted to the share of each such memler in llie 
joint HmJu family properts In a ca e where 
one or more members of a joint Hindu family 
start ft busine s of their own not at the expen e 
of the joint Hindu family nor with the intention 
of sharing its profits and los es with the other 
member the position of tlie member so canymg 
on a joint family bu mess and their liabilities to 
the other members haye to be reguUteil to the 
extent to which the conduct of such a firm and 
the resulting profits fall within the legal notion of 
self acquisition JohspmsL L-SDHCORyjf t Ciiri 
BAM Habsinq (lOU) I L R 39 Bom 715 

47 — Alienation of a share of a 

member of a Joint Hlnfin family— Vo nyll to 
alitnee for tntsne profilt from lie title of ah nal on 
till titil for pnrJifion A purchaser of the undixiJctl 
shsre of a member of * joint Hindu family docs 
not thereby become a tenant in common vsith the 
other members and hence he is not entitled to 
any me no profits m respect of hi share for the 


HINDU LAW— JOINT FAMILY— confi? 
pcrioil between the date of his purchase and the 
date of his aiiit for partition '\anjaya Mtulah y 
£/anDii7 Vi tfafi «C Mail L J 5iG followed 
The oliltr dicta in fiy/cpir* T fiiZafarnmn /yn v 
li/fojiri Ramajja I L P "3 Uod 639 CfvniHA 
Pillu V An/iniufAit Chctli 1 L P 35 Mai j7 
anl SiiZ><j Poll V ■inajithaJiarajana lyyar ‘’d 
Mai L J C! disapproved and not followed 
MsKtRUA or BoEuiLi t V EMt.yTyntMy\jrLU 
Asiot. (1914) 1 L R 39 Mad 265 

48 Father’s dbts — LxiHihijoj on 

to pay — Mort-jaje hj falh'r nol proieZ immornf— 
Decree ayain t fa'h r nii I ion form oj-~Con tdcra 
Uon proud — Ltn Ur 1/ loiin I to prate apphcolio 1 of 
won y <13 staid i» bond If the consideration for 
the mortgage was receive I by the mortgagor the 
mortgage cannot be held inoperative merely he 
can e the mortf'agee has failed to prove that the 
money was applied e stated m tho mortgage bond 
KtsAun Perthad Choitilhiiry v Tipnii Ptrslal Sinyh 
I L P 31 Calc ‘35 3 e n C jr \ 013 fol 
lowed The mortgage being one executed by a 
Xlitnk liarft father and the sons having failed to 
show that the loan was taken for immoral pur 
pose ft decree was pas eel in the form it was made 
yn Ai k«ii Persfad v Tipan Ptnluid I L P 
Calc 73a t e 17 G II \ CI3 eg mortgage 
decree ft-^ainst the share of the father and if the 
sale of that share was msufScient to satisfy the 
debt interest ami costs balance to be reabsed by 
sale of the sons hare and 10 ere t in the ances 
trai property o fir as neccs ary — six months time 
being allowed for ied“TOption Hriskma PnasAS 
% ItAMrERsiiyD '>1X0 (1016) SO C W N 508 

49 ... PaititioQ suit for by one 
momber— B A<<A<r effects sepamtion A member of 
ft joint Hindu family becomes separated from the 
other Dierobera by the fact of suing them for parti 
tion iurnj Aarain v Iqbal Aorain 1 L P 35 
Alt so S followed Socsdararajav t Apcxa 
CRALAM CiiETTV (lOlS) I L R SO Mad 159 

50 Father’s debt— 5oii a haJdify 

to P'1 y— Morljagt by Milabihara falb r-f-on 
tAoitab of IK not n party to Ike deed— Ilia Ziatifity 

Uemf oW jatiox to pay fat'iera debit uni at in 

carrdior 1 loml f rpo e— Legal proof of immoial 
pirpoaes Liability on the part of a son lo pay a 
father s del t an cs from moral and religious duty 
and obli ation an 1 this is (.n n en though the debt 
IS not in urrel for the leneht of the individua' 
<r fer the e tate \ on can onK exempt him elf 
from liability if he can estabii h that the father 
wasgudtv >f api lying the money for some immoral 
purjo e Although there need not be any direct 
pro f that the money was rai ed to b spent on 
any j articular person yet one mu t bo reasonably 

all hed that the father wa a man of vicious, ex 
trftvagant and lustful habits and that he rai ed the 
money toe the putpo e of applying it for the vm 
moral purjw e In some way by reasonable legal 
proof it mu t be hewn that there 1 a connection 
with the debt and the immoral purpo e Ckinta 
iitnniv Mel ndal ' Katlunalh I L P Ji Bom 
.» 0 and Daltalrayo li»Zn« v li 1 nu Varnyaii 
I L R 30 Donx CS referred to To be liable on 
a mortgage executed by the father for a purpose 
not proyw to be immoral it is not necessary for 
the adnlts sons to be parties to the bond Tie 
ease of Upooroop Texcary v Lalla Bandfxpe Sal ay 
IBP 6 Calc liO seems to have been oyerruled 
if not distinctly quahfied by the latter case Ao'o 
^\2 
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HINBtr LAW-JOIVT FAMltW / 

Ko:>-rT Henvlki i Z P *5 Cil, /'»3 PBACtT 
5Ui Sahc r \fTixn. IvJiRm 

SO C W h "^7 

61 SfparsUoa— E, <»• n 

J I r/ M •J/fO'* l> flit 

^ <■ f.xj'-j/f'- /•>” ffvi ?if /<,’» fii-fi »»n — tn 
tinixtc^) o'l^ thii'is ei‘’\{ tr f . Sf^-ora 

(>'< (IS dKti'^et fnn otruK’t tif ff-t t* o* f>n>- 
In ths CA.C thcjr LcV-hip if !*'<• Juii 
c il tiMasiif fw / f f on Uio fjict-s. that tlii «-•< ido * 
of the I'fainta** 0 nrsibrr ol ^ juat lliola faiailr 
povfrnoJ Ir tho Mitxi 'isrt Iivr in laifi-'i in^ hr 

• roj-o in a kvi» ored Ifttcr Li laUsjvi to 
f fiaratc hi-i olf and rnj v his ^a't* in «froi-»lt\ 
o.ip’eif with a fait for jurtiti^a xm a« m 
oquirocal and c’lvV rixi'cvd in lAtontioa 
as oiuH W Eiadf and tbit it amoimtci to a 
f*,nnij<vi with aJl ita o 3«o.|i.en'"v The* 

if hw app* fab’ to ca,o^ * 'a ftoai 

tbo ju'’t cndmJi'd fatailr Jiil doirn m Sf*v} 
\a JIB T Aonji- I Lr t* V) L. ^ 

^ ’ loJ’iWTd NowLrn. la thf 

I It tatod that asrwa at betwtri all the oo* 
ra*vonfTi la rs.Mitia\ to the d mp im o* ibo joiat 
itri. cr that the 'eronn-' if n,bt< oia o-lv 
be bn.n bt aKu hr the ai ual diriMin md du 
tnba lea of the jn.po*fv bc’J ; lotli On the 
cdiex band raaenus atthantic« on the subject 
1 are ro K>osa fv dealt that ««parat in. wbi h 
e:*-A&» ti* *eTm’'» of the ato« ef je ata<N5, « 
a n-alte- of jidiridsal ro! U n Se'vintiia froa 
the jaast fa&dr larolnnc tb“ «ereranee of the 
j "I atatus 0 far as the ejiaratia? la niber u 
fis'ened with all the l•*ct^ eirv^i- n-rs rtsulutii, 
there nuo 1 quite dkUact Irvoi the d< /> o din 
la nto pci. ae ’‘area of the propertr b fj nntil 
then jwailT One i a taalter ol icdindual deci 
won lie de re ca the jiirt of air ore tseobe* to 

• re bto«elf from the juat faniile and to eajor 
I ’ t tube*' •> ondeaned or ca-peii ed bare sofora 
te’r froia the eibers w hiu bem. ubjeet to ibe 
e’li«ti-cs wb} b an«e Iroai the j‘'iat atos 
whi' t the ol'-er is the natural tr n\i»H from his 
doiik. " the dm i n and ■cMra i -a o' fcij i»pr 
»hi h tasv be amoed at ei ' e Ir r^rat anro* 
Re-t a—o** vbe pait'es or n fail re o* that be 
the r erroa 1 n 1 * tbe Chnrt Onv the d j^in 
baa b<f.*i a-oniwToea’lT ejp-eivd ant oh, aria inti 
c-a td to bis oo-daiTTS his n blto ollamaad 
f'o-s.'O'S the bare la wbi \ he ada. siN baa a 
ti V j u'’i"i*i‘s t-alV neithe tb-» e'w.haTe^. can 
quo' 1 n It HOT cm f-e tinn oxa^n** bi on 
vier-e ti trd _i arhfibor b s reasons far ej an 
ti-o areie well f n W o s iF len the I ort ha 
>~ipvt c Te ii <M lo >is n bt 1 1 bare hi haio 
a ■' JtM «om“ale r fn n t^e olb TS. bo t-a i'f- 

'it r d A Via a-li t f JU T J> to, J5 
L. r S t t I ’f |V,> f »i *« h v* T pawba- 
‘ f > tr } tp'X'n^* a" rtra 'a » 

tiasa 11 \lxx I i 'S 1 fc.n r 

I I'aat b .e i U r i ( 1 L. JL 

oft d at>vl ) fl A<v»‘ r J 3i. *«» r ^ I 
4 ll r t ref -red to. Vziujx Itii r <f»pa nir 
l>ur\Miuj (I Me) I L. P„ 43 CaJf 1031 


52 — a ,^7 , /rarr 

• arrtra* rer-W i» fl o' ‘niirr e ffn-et/r# 
1 u' — .V - f r'fw-' < f /-»— fntetr's rf 
ni,* rf *• fr^Pr a ce i , rr 

T f pi •<> 'm—I II r -f K nm rra.,nce 


f <rl o — f>»a» oaf r*'» 1 r' t 'errxce /r n 
• vr-a j-rr.a.e bejurate e« •v^ {n the 
feTeaue reiorv.U of oatres of t-naVfn c* • Mi ah 


HCiDtl LAW-JOIXT FAMLr-co/' 
ihsm Ilirda ft -ilr la regard to specioed areis 
tviditis br tben«elres. mar bt m'orelanre to 
rebut lie pv? iniplnii ol Hindu law nh* to 
jintne-iS or ti p'ore «ep.ara*o po s».-«.joa when la 
Its in'apt.i,’! the famli was ad^iittedh joint bJt 
wKre nslfbntbers clutncd a deoia xl IrotVeca 
ijji'x* la crrtiin rjUasea «ad bad sraic t bs 
widju* wbiX'e raci^ as al'U {h(fc^ of ihi hslf 
b’olbr's had bva - p-awteh n\\-deii n the 
remti* nx'on’s and it waa la evil no. that tb-' 
halfbmlbm bad rjts.uteii aepara e mo tea-w in 
mpeat e’ their mpeetire share', and thee d d 
no come into tbe arjaea- bar Jo haw that the«e 
tnti'ao* oaa. a!thoi..h »epirai were conn en 
with jointoes. I/f!i that the acta o' the 
iJu-i arT*e cnlr consi tent with the hrpo'he ob 
aeparatioa. l.acbtNi,tir TtTt>.a Kevarar (1 ’13) 
1’ C W N loss 


53 by ia'hex— tia; 

» ifrif b — ♦ i/b rw 'f rfrsT^i 

#•■>1 n f of fy i/iJ « I / '■rv. f «1 nir r *11— 
1 (iMi'v of i/wiav i/n’i A fa h la a jo n' Hr da 
fatailr ean with the c< a*ent of 1 1 adit -.a a-1 


an h tbeeo'*«rat 0 hi* reuli ars was a*v mtemtii 
n a minor <oa o' hua, beqi.*a i 1 port ’a o' hi 
pnpe^:r to his ditti.V •• jwndM the piwtiio is 
rcV'ona\i!e la osteat Prnrar Str b r SXovji 
o»i b / I. lb ol Vt Jj” Attf-finjxi r \ift 
ti9i.>s f irwfs i Vi*' £. r 5'*'> luirTIiib .S«i 
jfjriiPjwnajr C’l-f J herfbj-i-J JLaJ, L, J 
and 4r*»* *</» F« mi r h j ‘1 

? S'aJ Zi «f ^'0 S’','! vf PiTtA CJUfrAf r 
S&rvtTA’^a Caims (I’l'l 

I L, K 40 siAd ms 


51 — Alienatioa br Uth*—- if*v 

*•**11 h> ftf BJtJs ojost K’B— <>i of tie «Ji hk n 
0 / *r 6 »e - lea— IT^i In is -n-d Ivus-J—rm- 

bimei ocSt « ia w j -f ft rr.,w wi C ».s« 
ai »f*re— Folirr # i’ foirsJ be t* dref— 
Tin. V Vi He «bire i* itA-sftjineJ The p.'ajati** 
4 and r and de'injact No. 2. tbe r htb'f civn 
itjlu ed a J Mat Hid lu faaaitr On v p e“i*'<r I ’ ^ 
Wl d eadsnt No. - V.U ee-taia fsm It 
U~ d li deferdsnt \\ I ria.atid £ was K-ra 
*abseqc ntlr to lie date o t'-e at ena t la and was 
a Cl no' whui the sail was tie! The p’lmtjffs 
oed to net iMie the «aj deed on the ground tLi 
It was taien from dc'*aJant No. - br uaJ-e n 
Cxr'eeaadf roecci id-ia ivi. The fcalxHiast* 
laLre di •nissed the p’arad u l bolbn-* list 
I'-e ovn- lem.^ a *v tb' deed ws« aa an ei'el—* 
d It ubi h th u.h bitevl l\ tin wa a tn w 
Inlcol hr d n Un» \ v - hr a rrernereJ dvl 
whNi. ^ Iiil.m. en be p!i n i'=. Tbe lowc- 
appe' »te O Jrl mr— cd tbe dok-iV and d r- t-vf 
tbit pliintiJ* and de' ndiat \ v - be re<t -ei 
t » piv-sriM \n On appeal 1 1 tb 11 h Co-t br 
deVnUnt Nv 1 the qne- n wu r*i«c«l wbclhe- 
tbe t rKsbarred deb a tnoaloJ-rJ br tie rent 
leitil loeil was ro jrxxl eer iJerat m f’ the 
ateoiti n ef tbe de'endani N \ 2 s u. fr't in tv* 
pnpe^i //ft/ O-at de' “itM N\ 2s is 
wa .1 board I o the deel. //r^' a- \ thi d 'e~ 
dsnt N V I wfxjo rr\i i^e b» * bare la li- aLe-\ <-1 
pix*wrtT to wbhb dflnsdsa* Nv _ was er e-J 
a tbe d* e e* the aoens i m ow ' li tie fs t 
that tie flaw p-tjt 1 wat cr tvya U*a. Niro 
r riL r riraoimi (l‘’li) 


I L. E. 41 Bom Sr 


S - . . ■ ■ fuafgapt— t'.jbtx-a— ^ ti 
Hiada fj-Ci— i»'-* ,> y., ; //(-■'s 

/iWip /- ij, /j 1 vf J ^ 
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HD.DD LAW— JODfT FAMILY— fon/i 
tint tf ioan — Ziaii7i/y of tons in 4Hi( to tnjone 
— Anlctr^crt dell — Barden of proof The 
eiw-ption relating to »ntecc<lfnt ilebts vfcicli 
co<m tbe caae of a morfgaco or sale bv the father 
of a joint familr poremed by the 3Iiial.8hara fair 
being an eiceptioa from a general and aoand 
ynnciple that if a debt contracted by the father 
II no for the benefit of the joint family estate ho 
ahodd have no power either of mortgapeor aaleof 
the estate to meet euch debt, is one which ahouM 
not be eiteaded and should be eerv carefullj goar 
ded \ loan made to the lather on the oeeaaion of a 
grant by him of a mortgage on the famdr estate 
ii not an antecedent debt to bold otherwise 
w uid be to citend unduly and improperly tho 
wide scope of the exception provilcd by the 
Mitalshara law The dcei ion of the majority of 
a lull Bench in the case of CinnJrO'lco 6ingl r 
Vfilo Pro a I 1 L. P 31 All 1C approveil 
The statement of the law in 3arorii Aofivisin r 
IM/uii MoJiun 1 L P 13 Cik 21 3S L Jt 
131 A 1 14 bv Lord IIonnocsE as to thecstab 
li bment by the Courts in India of the pnncipio 
that the aona cannot set up their rights against 
their fathers abenation of an anteced nt debt or 
a^ain t Ins creditors remedies for tbcir debts il 
not tainted with imnwralitj docs not give any 
eouatenanec to the idea that the joint family estate 
can be efTectirelj sold or charged in such manner 
ai to bind the issue of the father eteept where the 
sale or charge has been made m order to discharge 
an oLLcatioa not only antecedently incurred but 
incurred wholly apart from the ownership of the 
joirt eaUie or the security afforded or supposed 
to Le artilable bj the joint estste The erception 
applied only to the case where tho fathers debts 
hare been ineorred irre pcctire of the credit ob 
tamable from inimoTcablo os cts which did not 
yenonally belong to him but were joint family 
property If it were extended further the excep 
tioo would be made so wide a.i m effect to estio 
pui h the sound and wholesome principle that no 
manager guardian, or trustee can be entitled for 
his own purposes to dispose of the estate which 
IS under hia charge To permit him to do so would 
enable him to sacrifice tho«0 rights which he was 
bound to cotuorve This would be eqjuivahnt to 
eanctioning a plain, and it mi„bt he a dchberate 
Ircach of trust The Dlitahshara law does not 
warrant or legalize any such transaction The 
limits of the exception thus set forth from a guide 
to the settlement of the conflict of authority in 
India on the subject of antecedent debt In tbeir 
lordships opinion the mortgage m suit was not 
granted in respect of an antecedent debt and was 
invalid CMndradto Stngl V Haiti Fratad 1 L 
Ji 31 All 27G 1S9 J9B per Sir Joict Stawiet 
6 J referred to Sairo Past CnAwnaA v Bbuf 
fanen (1917) I L H 39 All 437 

§g Blending accounts of sdf- 

scqnired and joint property — Maival ezilanges 
on deorh partition of joint property for auf 
acquired properly— Dtcda of gift of joint anoeatral 
properly eel aside Three brothers were tneinbcra 
of a Slitabshara joint family D being the managing 
member and guardian of K who was a roinor 
The family property consisted partly of joint pro 
perty and partly of property which came to them 
from the estate of a deceased brother Only one 
account book was kept for the joint shares ot the 
latter property and that system of book keeping 
tvbich began m October 16<8 was contmned tiU 


HINDU LAW— JOINT FAMILY— co«« 

Pebmarv l^SO when A came of age No separate 
book was thereafter kept by or for D m respect of 
tho propertv winch had come to them from their 
brothers estate but there was one account for 
all Ds receipts from all sour es whether it was 
income from the joint family property or from that 
which had been acquired from the brother s estate 
or any other sort of revenue and similarly for all 
his expenditure of whatsoever kmd. Further on 

a deorh partition that is an actual partition 
of the several properties constituting their estates 
mutual exchanges were made whereby D gave up 
his share m some ancestral family property for tho 
aharo of X in the property acquired from the 
brother s estate In a suit by D s son and grand 
sons (the appellants) after tho death of D to set 
aside deeds of gift made by B in favour of the 
risjiondent on the ground that they had been 
made ont of tho joint ancestral property and were 
thertfore invalid lle/d (reversing the decision of 
tho High Court) that the property coming from 
the brothers estate to tho members of the family 
as cotlatcra! heirs was self acquired property that 
by blendin^ that property with the joint property 
IQ the accounts and by the mutual evchanees 
made on the partition D had thrown ic into the 
common stock and thereby converted it into 
aneestrsi family estate All the properties pur 
jiorling to bo conveyed to tho respondents by the 
deeds of gift were joint family properties over 
which B had no power of disposition and the 
oppeilants were cntithd to recover them iSiini; 
Varoiit V la/tin La! 1 L P iO ill 159 L P 
44 1 A >0] followed EADnASAHT Lai> v 
Vazua Becoxi (IDl?) I L B 45 Calc 733 

57 Oates oblBiaed hy member’s 

ladindonl effort There is no authority m the 
Mitakshara for the contention that tbe gams mndo 
personallj and without tbe aid of the joint funds 
by a member of a joint family who received an 
ordinary education suitable to his position as a 
member of the family to which he bclonsred should 
in law be regarl d as partible and not as hts self 
acquired propertv The author of the Mitafcshara 
must have been writing of education — learning 
—such as he knew it to bo and when ho laid down 
that the gains obtained bv one of the members of 
a joint family from an education received at tbe 
family expense should bo partible he could not 
have intended that such gams should include gains 
which were the result not of the education received 
at tbe expense of the joint family but of tbe pecu 
liar ftkll mertal aLjl tics ard in(livn.'ual eSurt in 
applying and improving sich edication cserci cd 
by tho member who had been so educated The 
question of whether a member of a joint family 
carried on his business personally for Ins own pet 
aonal benefit without detriment to the joint faculy 
funds or earned on such bu mess as a member 
of tho joint family for the benefit of the joint 
family is a question of fact to be determined on 
theevidence hlETOARA-M TAimAKinouAt. u 
PEWACILINTJ FuiBAKinOUAL (19J"' 

I L P 45 CaJ 666 

58 Impartible zemindan — Ptghiof 

junior rntmlie s of family to mainlenanee — Custom of 
tmparlihilitj — 3o to parcenary in tmparltlU estate 
— Exeeptiont art eubjccls of apteial texts m Hital 
tham— Custom or usage brouglt so repeatedly lefote 
the Courts as to le reeognt d becoming law icilAoiit 
neee sity of proof In the ab«ence of pecial cus 
tom the grand ons of a decea ed zemindar are not 
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HIKDTJ LAW-JOINT FAiULT— fo frf 
entitl'd to maintenanfe out cl tlic impaTtiWe estate 
m the hinds of hi ueco' or Thi follows from 
the fact that in an impwtihle zemi''diTi there is 
no fo-piTrenarr ^t/nn t Dfomj Xv'in 

J L 2 10 I r Jo I A Jo and 1« 

l3}i Vo)t;v7j| Finn Fno V CosrI 

P/ IforJ. I L, P Vof S'lJ L P .6 t A 
fpllpTrcd iJitJpo T Waalpr<!»in I L P SJ9 
P n 51 o® app’orrd. The new tiien la the 
^ladra Courts pnor to the ca«e ahoTe Piled that 
there wa joint propprir in an iMpwtihle temin 
dm whi h otvlr fell ahort o! eo-pareenirv becin** 
hr cr tool there ira» no B"ht to partition u ro 
Ic'cer tenahle Th ncht of sons to nMntenanre 
la an icip.'iitihl letaindan had teen o cdten 
tpeoztuipil that it i not nress^arr in each ciae to 
p"oTC a cu'toia There an othe* persona entitl'd 
to caintensncc either hr res on cf their estln.ion 
from the anew ion owin? to personal di-qn^i 
fication or hv rea-on of j<r<inal relstian'inp to 
one of the line of aemindans In the latter class 
doe not inclnde j^^and onK I orfa'niia Jf-ifitar 
jura Pnvin T rorfortffa /laeja Pro 

Mil ^ovw^l^ I I P '•i Vai 14" (lo5) t I 
” / I f5l 15 and \ ili'iopv lift) V Hiajoo 
iaJI hn, f I. r 5 Cole 256 ''5'^ ajpToced 
In the pre ent ca n special eu tom had l»een 
roved or even allered and the elaim ms not 
laed on per«onal relation hip. TaMA Tan r 
ra7itx OT rmaren 

I L. R 41 Mad 77S 

59 Partthoa m tcaonnee o* 

tisWs bj the widotes p/tie Ti/f Jv 
pre infotp tilS tie eoareat p/ rt« ifn/«r o/ h t 
raft I of i^— .hull ty I’e / idi/ (tu nff ji/f fcreuei 
c/ c aJi ion« — .Vti’ «»«( (</ freer loaee la 
reeptyr j v e ion of lie jrap^rly c>'frl irie 

t’er rte fsil ( irred fry re )i iiei i — tf i fotrt fn yr 
tf ffj>n mill on ert nl e/— 4drerf po e ion — 
Tie ir^ton Liwififton Act (/V «/ I'^'Sf ' ^ / 
drt* ill II'* 14J Three hroiher* a F and V 
ecnatunted a j int Hintu fstailr U umcM s 
and F and died in the vear I'*”'' Each of the 
brothers left a witow The widows of ' and P 
per nalest T the wid w of tf to mshe a pirti 
tnn o! the entire propertv a thou-h each widow 
were entitlM of her own n.ht to one third. Thi« 
haein-* Icon don in the vear I'-'A the wifow 
o! ** aetms as the asrent of 1 ard with he oon 
► nt tnide a cift of the propertr in sail to the 
def nlant*. The wiinw of / wa alv joined m 
that jmIi. In 1*^*1 1 hron_ht a suit to rectjrer 
profortv gi'ted awav alio in, that s’'e had co-a 
senteal to and approved of the cift npen ceitiiti 
oonditio-a which were »3l eomphei.t with bv the 
d neea. The defeilants re* ''«'l the ml CQ tV* 
pn>_nil that thee were not d ner* ot I that tier 
k»l free rcil the propc'ti from the anlaw of s 
aal held It s Iverwh ta f anl to arr estate ahe 
rep-r entevL The suit na i1i mi aod as barm! by 
lisa, a ion. In l^lt I diM md a sut was m 
a ! uted Iv tl e plaint ff brr dan '■ er aa Ve r anl 
revera. n r of the c-*tal» of her fall er V K q\.»* 
t on haviiu ar aen whe hrr t’ e «o t was larml t v 
rtf J JItif t*-iV l IT »u f aa» ti har-ed 

hr Tt j a< I dint falV re,'e*o"l lh“ 

e a e n frrr »a t of 1‘VU Tl e i a in that 
BCl Wla cot I irr ra nor was It a Wtaiwi i% 
ecra and m^reortr ihe pTcnn t of Ps elai-a «i that 
rat hat n thlr- in ocjnia-ci »i h the plain iTt 
mu The p ainiil airo elai-ied not thr'U h I 
het la tre own r^ht as the reve *i net «f fcre 


HIKDU LAW— JOIKT FAMILY— fon'rf 
Iithor 21 Art'll a Adf ^lar v T2t /“ajad cf 
5’il»ra/i/».7i7 0 l/car / 4 SSO di cus?^ IJunns 
the continuanco of & widow s life p tale adTtT«» 
po« pa ton which bopins in and runs its coumo 
before that life c-tate tcroiinatos no har 

to rcveraioacra, Nor will Iitication bv the widow 
m the enjoTment of such a life estate whether 
she be plaintifl or defendant reprp'cnt the O'tata 
fnllr ao aa to sive n^e to a bar of res ji ficala 
aitaioat reveraionere if uch Iitisation is qualified 
and personal to the widow or has an»en out t£ 
acts o! her own affcctins the estate dunni; her 
own life 0 tate therein Stunt r IlAatKtavirva 
BtuTTi (I'll-) I L E 42 Boo 29 

60 Blendins accoants by la-aa- 

gmc member joint Itin&s and of his oxm self- 
acquired properly »» font eccfvnt tool — 
Faincs sa iich bool cndeace of infcnhon to woi 
If-ot^Htred property joiil — Farf^Aws niflie in 
siatnc of son laJjip pul of fvnit ro bfendei to proi li 
for «ofl inJiir — Slileweal to Pat efjKt waie by 
«AHrt''re nffwie.i’fe o b'l^r rroia I Ju oire iifere f 
— Ffiirtni dfcii-fi.l JwpJure Cafe (ISS*) 
3i~ Wth rc'peet to a Hindu joint familv the 
law IS that while it is pos iMe that a nemW' of 
Ihe joint familv tan inahe separate aequi itiona, 
and ifvpjuencvs and propertr so spqnj!^ as his 
separate propertr set the q«e^tlon whether hv has 
done so IS to be judged Ir all the eircum tanres 
pf the ca e Where a rnemher cf a joint Hindu 
Ismilv at Lufhaow who had rciade con id nhl 
avuc from his esmm''# as aplesderat Hardu 
where he was entnu cd with the Tnanagcment of 
the joint familv propertr at that place evtnlnallv 
breame mansein; metober of the joint familv at 
Locteow kept the areooats of the jomt prepertv 
and of h)> oirn •eparale esnun-s m one a \oub 
book and had pnrehs«ed prepcrti a in the san-o 
of his a»n in law out of the sums entered m the 
account book- IltlJ that bv o bl ndm. Us 
pnvatc •avinrs with receipts and pavmcnts on 
joint account he showed an int ntim to msVe 
them joint jmprrtv anf thev mu t be prc--uned 
io be JO at Put it liJ not loll w that all pur 
chases entcml in the book were msJe for the jOttit 
fsmlv k rvesrded. the pvirchs m th" name 
of his on «n law his laleraenl t^st tier acre 
made to provide fur the S'ninlaw was a s ate- 
lurnt a-am t hi own interest anl therefore was 
admi^^ible »n eviJenee ^lurh a tsteroent toge- 
ther with the other evidence la the case was suth 
eient to cive the on m law a lul to the subject 
of uch I 4n.ha«ei as a,ain t the cUtm of the jo it 
fsmilv ^CT*r \«uf\ r Ftru. Lai. <191”) 

I L. R, *0 All 159 

61 mtihtj cl graadsoaa to 

discharge d Its of mndfsther as a cutter 
ot pious cllicatlos The bead of a joint Jlimtu 
Ismdv con i tin; of 1 iniwlf. two sons anl three 
pranf ens. eiecutej a a a ro tuirr rortgsw o* 
the familv propertv f'r Fa. ^0.>» *50100 threo 

vesrs later he sokt Ihe morfirac-d p-ip-rtr to 
the raott-a-ees f r Fs. tS.^'Kt l * V.Otrt 
the amouet of the noct?»ce aa t Fv 1. be as 
paid in ea h ks recanls lb" oon^ lerst on fic the 
iroif^re there w»« no evi'cnce that auv more 
than 1 ». 1 eou’ 1 l»e sai I to hare been borrowod 
to pa\ an aafeceJrot <l It wi h a the fuLn, of 
th* Jodenal Cwnmittee of the Pnvy Council in 
flaw F»« CA hf-o r F'sn ' S W# / it' 

/ L. / S7 A'' 4^ \fter ISe death c* 
groaJ*s her their faiUrs b*ag alive tie 
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HttDU LAW-JOINT FAMILY-r^ontf 
p-antl r>n utsl to set it u!c the sale so far aa (heli* 
aharr* in the pmpertv were conecmetl ilrU that 
tier »-f e entitletl to jret the sale set aside on re 
paMTcnt cf the stim of I’s. 1 cy^O above mentioned 
snth intere«t Hut ther were not liable to refniid 
that part of the con ideration srhieli was paid m 
ca '4 ina much a so Ion” as their fathers tiero 
alive the pioua dutv to par the debts of their 
pTsndfather did not devolve upon them Tam 
fceten r CiiCT Pam (lOn) I L R 41 AIL 629 

62. Father debts — Forter rfeM — 

£t cil n ojnin I joint property— 11 /etAfp sobs 
srtere t po r — ■li'rtion to! of tiro ohIj of tha 
jcirrf /omily j>rof>trl>ts — 9«it ty son for fMrtiof 
porfit on cl iroprriiti rolf at fiveiionSi th a tuit 
rot irdu^tnj ail Ifit /imi/y pro;>ertir irAerter tod 
sn fov- The plaintiff was the son of defendant 
No 5 They eon tituted an undieided Hindu 
faiQiIv Defendants Nos Q end 7 obtained a 
znones decree a;;ainst the uth defendant and in 
execution of the decree the drfendanta No 1 to 
4 became jurchasera at the Court sate of two of 
the properties belonpm” to the joint familp Ih 
phintif a minor thereupon brought a euit 
acain t bis father (defendant No w) and the 
decree holders a well as tlie auction nureha era 
for a declaration that tie plaintifTa half share 
in He two properties did not pa s to the auction 
purcha ers anl for pose ion of Ins half aharc 
en eoQitable partition Tlio loner Court decreed 
the plamtifTs claim On appeal to the lli”h Court 
It was contended (1) that the son a interest m 
tie projierls di i nus at the Court al” and 
(m) tiiat the amt for a partial partition of the 
lamili popcrties was bad Util that the aone 
interest di 1 not pass to the purchasers at the 
Court sale Timmapfo y \(tr«in//i Timoyo 1 L 
r V Dorn C3I followed JltlJ al o that when 
a coparcener wa« auins an auction purchaser it 
was not a rah 1 rijeetion to the suit that the 
coparcener chimed onip a partial partition Sut 
rattonyfi CItUj r v I a li>vina>j/a Clelljor / L 
r 10 J/aif iC" and /a;i Cfiaran v ljuMirt 
Proa! I L J "S All oO foUowed Utld 
further that the auction purchasers should bo 
allowcl to file a suit against the nIamtiS for a 
general partition of the entire famii> properties 
Df ndjnl Lot V Jvgdt p ^<7raIn ^ingk L It 4 
I A / anl Dntoo Hutd j \aTnn Wa » 
luj'fil S ^00 lander Perkta! M a r L 1 ll 
1 A If foil wed UASSiAtnas Pasipayal « 
\alaeiidas (1918) I L R 43 Bom 17 

62(0) — — Sale — To pay off an 
antecedent del t of her father a daughter of a 
separate Ifindu s^ld a hou e which bad been (be 
property of her father in his lifetime and had been 
prcMou Iv mortgaged bj her and her mother 
jointly as security for the same debt The debt 
at the time of the sale amounted to Ps 7 775 
ard the hoii«e was sold for Pa 1? jOO If wis 
found that the hou c was not one that had 
b n diiidcd md sold piecemeal Held that tho 
rcccrsirner of tlie last male owner was not in tho 
circumstances entitled to recover the house from 
the vendees Bal Kbishna Dess i HiraLal 

I L R 41 All 338 

63 Division In stains ol mein 

bers ol a family — I > jo ym<n( fy (och of some ja>r 
lion of fomilj properlit trfielher txcluaton tn fair as 
(0 olA<r porUona Where a member of a llmdw 
family who is divided in status from other is in 


HINDU LAW-JOINT FABULY-eonfif 
eajopnent of some portion of the family pro 
pertic while others enjoy other portions he is 
not in law excluded or ousted from those other 
portions so as to disentitle him to his share of 
tho e portions however long their enjoyment by 
others 1 i*An« liamaelandra v Ganetk 1 L It 
21 Horn J’J not followed Lalalunan Dada 
Anti T Pamachandra Dada laail I L R 5 Dom 
4S followed KcjtARArrA Cuettiar t Sami 
&ATI 1A (^ETTUn (lOlS) I L R 42 Mad 431 

64 Trading family Loan by 

manager — Onus at to binding nature of loan — 
Account hooka not produced — Ireaumphon againat 
fartif—Onua of proof in caatt of joint fanitlg buai 
tieaa here the members of a derastanam com 
mittec sued the members of a Hindu joint trading 
famiU to recover a debt borrowed from the plain 
tiffs be the managing member of the family and 
the defendants failed to produce their account 
books though summoned bj the plaintiffs Held 
that assuming that the onus of proving the bind 
log nature of the debt lay on the plaintiffs even 
in the case of a trade carried on as joint family 
bu mess it was shifted to the defendants on 
account of the presumption arising against them 
b> their omis icn to produce their accounts called 
for by the plaintiff* a presumption which arises 
against them whether tho plaintiffs have any 
evidence or not JIurvgeaam Pillai v J/onicf 
ataaola Deaikn Gnana Sambanda Pandara San 
nadht I L P 40 Had 40 applied Queen 
Itbelher m a joint trading family tho onus of 
proof as to the nature of the debt is not on the 
family Paghunothji Taraehand v The Bank of 
DomCay I L R Ji Bom 72 referred to 0vBt7 
BWAMi Nadar t GorsLASAMi Ooatar (1010) 

I L R 42 Mad 629 

65 Katta— If can start new bust 

cess so as to make minor member liable— 
harta at eertificated guardian poicera e/— J/inor 
r«eiti»y benefit of euc/t huiinew and not re 
piidiating on being major liabilili/ of — Guar 
dtana and 11 orifi ^e( (1/// of 1S90) t 27— 
Contract Act {IX of 75/ ») aa 2i7 248 The 
powers of the karta of a joint Hindu famt^ in 
resjiect of a trade started after the death of the 
ancestor arc not the same as those m respect of 
a trade started by the ancestor and earned on 
alter his death by the karta and the minor mem 
bers of the family arc not liable for the debts m 
curred by the karta in respect of such business 
A karta of a joint Hindu family who chooses to 
apply under Act \1II ol 1800 for appointment 
as a guardian of a minor and h bo appointed comes 
under the control of the Court and can no longer 
evcrci c tho powers of a karta A certificated 
guardian cannot start a new trade for the benefit 
of his ward at any rate without the sanction of 
the Court & 27 of the Act deals with the power 
of a guardian with respect to the property of a 
tumor of which he assumes charge and it cannot 
be eaid that the starting of a new trade is reason 
able and proper for the benefit of the property 
within the meaning of the section As to lbs 
liabihty of a minor who received properties ac 
quired from the funds of such business on parti 
tion with the other members of the family and did 
BOt repudiate the act of the guardian on being 
major Held that s 217 of the Contract Act 
proTides that a minor may be admitted to lie 
benefit of a partnership and thon.h he eaonot be 
made personally bable fof obligation cf tie 
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HINDC LAW-JOINT FAMILr-coH^J 
film the ebare of 6ncb minor jn the propertv ot 
the firm » baWe for the obligations of the firm 
The liability under s 247 does not depend on the 
poTpers of the iarta or guardian bnt on the ques 
iion Tvbether the minor was admitted to the 
benefits of the partnerehip and his liahihto is 
limited to his share of the properties The liability 
under g 248 depends upon the /act of his not having 
repudiated the partnership on attaining the age 
of majonty The question of the minor a per 
fional responsibility depends on his having retained 
the properties with the knowledge that it was on 
account of the new business and not the ancestral 
one and in the absence of a finding on this point 
It was inequitable to hold that the minor made 
himself personally liable for all the obligations of 
the firm merely because on attaining majority he 
retained some property acquired out of it Kptsii 
nadiu'i Bavebji t SA^^JLSI CaaBav Masnat, 
(1013) 23 C W N 500 

66 Scparatioa ol one member only 

— TAe r«t of the family remaminy joint — Pg 
union The film" of a suit by a mmb t of a 
joint Hindu famuy in wbiob the pfamtiS decUrea 
that ho wishes for partition and specifies his share 
amounts to a separation But from this it does 
not foCow that •where, without any suit one 
oerobet of a family separates himself from the 
cth«4 asvd labnqui bee b« rights in the faniify 
estate taking either no share m tbo family e tate 
or perhaps a le s share of a greater share the 
enmviQg members cannot remain united \t*btTe 
such a separation of one menib*T of a joint family 
takes place it » not the necessary result in law 
thst the other members must be taken to bare 
seperated tnlsr tt and then to have reunited 
ilafohuc V Eu/Aniahsi J L P 30 Cafe 72S and 
Nairal Aflin v PorfiAu Lnl L R 44 I 4 loO 
I £> P ud All ^96 di'tinsuisbcd BarsoTast 
Das c Jagaw Natb (1010) I L R 41 All 381 

67 - - - Father’s debt— f/«<altAar<t— • 

Joint Hindu (amilif — \Jonty lormccd lu farter ot 
liyh rate of in<fr«#/~Xeffa/ uctostitj—Ru d a of 
proof-~itidian Contract Act (/JT of 7S7J) a 16 
lYhm rooney is borrowed by the father of a joint 
Hindu family on the secuntr of the familj pro 
perty at a very hiph rate of interc t it is for the 
fender seeking to enforce his claim to prove not 
only that there was nece ity for borrowing the 
money but that there was nccossitr for borroning 
It at an esorbitant rate of inicre t 'San I P-tn v 
BhtrpaJ BingJt I L R 34 All f’d Cijra Pro ad 
Tticrn V P/al Muir 23 4 R J 16 anJ 

Pao Paghunaih Smgh r ta^ir Bcgam 29 2nlan 
Ccuca C39 followed Tlie aijrument that « CoJrt 
has no power to reduce the contract rate of interc t 
otherwise than in cases wh ch fall within the pro- 
visions of s 10 of the Contract \ct apjlies to 
casts wbwe the partita to the suit are the psrtie* 
to the contract Jinmai Stiiu r Konat iAvnr 
(lOlO) I t R 41 AIL 523 

68 Legal necessity — Mi/itaiara 

—Joint Hindu /rtini7y— Morrj lorroicol I / nanojer 
et high nttn of nlred—Purdcn of jroof Ythen 
mon-r is borro»r<l I- the mana-cr of a joint 
Jlinlu famllv cn the aecunfv of the facufr pro 

K rly at a vtn 1 i^h rate of interest it is for the 
i er seeking to cnforco his eUim to prose oot 
cnlv that there was neco^s ly for borrowing the 
men s luv slvs that th re was nfcessity for 
torrowlo^ H at an esorbitant rate of »» crest 


HINDU LAW-JOINT FAMILY— conlf 
Failing such proof as regards the rate of infere t 
It js competent to the Court to reduce the rate 
Aa ir Begam v JJno Baghunalh Singh 1 L R 
41 Ail S71 IluTTo "Salh Pat Chotedfn t Paitdhi 
Singh 1 L P 18 Calc 371 L It IS 1 A 1 t^ai. 
"SandPamx Bhufot Smgh I L P 34 4U l^C 
referred to IlAai KJ^Er-4t^A^ Kasait^dhav c 
Ham Aasesh Sinoh (1019) I L E 41 All 609 

69 Antecedeat debt — Mortgage of 

joint family property — Lialihly of som — Panuly 
neettniy — Buiden of proof — Bupul^ tnoriaage etc 
tutci to pay off earlier inortgagea The joint ances 
tra\ estate of a Hindu iamily cannot be effectively 
<oW ot charged m such a manner as to bind the 
issue of the father except where the sale or charge 
has been made in order to discharge an obligation 
not only antecedently incurred, but incurred wholly 
apart from the ownership of the joint e tate or 
the security afforded or supposed to be availaWo 
by anch joint e tate lienee where it was sought 
by the sons to invalidate a decree for sale obtained 
by the mortgagee npon a mortgage of joint family 
property etecuted by the father and it appeared 
tbat the mortgage in question had been executed 
to pay off two earlier mortgages of joint family 
projierty a)«o eveented by the father it was fidd 
that It was for the d^fenclant mortgagee to show 
that the«e earlier mortgaecs fell wjthm the excep 
tion recognized bv the Jndieisl Comnaltee of the 
Fnry Council in the ca a of Sahu Pam Cfandra v 
Bhup Singh J L P 39 AU 4 " Brw Nabatv 
Pai t ‘Mavcai Ppasib (1918) 

I L R 41 AN 235 

70 Legal nscessity —The father of a 
joint family mortgaged some of the joint property 
He then died havine two sons Then cue of the 
sons died leSA ing 2 sons Their uncle then sold the 
property as romagm* member Tlie purcha-crs 
Drought a suit for redemption. Ut i that it tfas 
not open to mortgagee in lha* suit to set up a 
defence that there was no legal nocessitv for tho 
sale Dctca rsASin v PnAjvv 

I L R 43 AU 50 

70(a>— Father’s Simple Money debt — 

(5oi# not liable during Jalher a ti/e time ] The pious 
obligation of a Hindu son topavhhiather a de) ts 
can onlj be enforced after the death of the father 

Htnre where on a promiAsory note executed 
bv the father a simple monei decree was obtained 
ft'-amst him and m execution thereof a part of 
the family property was attached and the sons 
brought a suit for a declaration that tbeir shares 
Ml the propertv •were not liable to ea isfy the 
decree agaitrtt their father who wa« alive it was 
JtU that the sons were entitled to the declaration 
aousht fi’fiArt /’ani CAandra v B1 up 
I L. r 39 Vll -IS' L. P 44 I A 12U and ■ 
LAorart Singh v Pray Siugh 43 Indian Ca c« 

2’‘l icf«rr“il to ‘JnEOPA” bracn i Bn*aw«.v 
givon I L r 43 AU 49S 

71 — Mortgate by Tather — Pepre- 

sentaUon In ptocced-n«~\fhen a Hm’u farter 
the bea I of a joint familv eonsu mg of himself 
or minor on evre ilrd a morfpa e of fhe entire 
ancestral cwtito in orlcr to secure a loan for the 
purpose of pfcTcrfing the property being so'd 
for arreirs f Cover iment rerenre a. d the 
raortpagecs ol tamed a decree on the nortga-’e 
without making tbo son (who was ftiil a minor) 
a pa tv to the su t and purchased tfe property 
ta caecutKiB of list decree Held (tit the son 
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«r»i not fn ttW to pclo -n wli-rthor the mcrt 
ps-fM it»d no loo tf ojs intcrc i or nou In ench 
* mt ll>e intrro«t el the ton h »uQieieiit3^ « 
npo^onto^l >iv the fjther uaJesi it c«n he eftewa 
I'C wM oTiiilt^l fo the rannfrace lait lor the 
of I Jnatinchis »)ch torrtlwnj JlAmc 

P rCRMCSIHtjlR DaT«I SI'QK 

S Pat L J 306 

“L Partoprship— Wanny-r <n 

I'Ufj tefo fnr ioil% a firn~-J ml fatntlj 

W Tufffsr Sj T tU a j^rimr 0>he» mem 

t-o's cf a joint Hind I (amth muct no t<o rea'edaa 
r e***3n!jr or ij o fatio p'litn r» n «n> partner 
*5 ip »nlo whirh a membef ol th fatuity ot even 
t*e jns{H'*er ol the joint fimilj mav »cc fit to 
oner Con^ayyii r i ml ilarntnt/ih I I* R 
4! Mad, 4 i tnl Patnnnnfhan < ftllj \ Ir^appa 
i.hl'yV'yr L.J 241 rtferml to \arun£>a 
T Pn!U JEirofi^rre 31 Indi.'vn Ca e» 4o doubled 
KiiariDiE Karei CoMre’iT 1 imited r DeT* 
Ki uav J I, R 43 AU 116 


72 Will by 8 lather he^aeathlOK 

tome ftmlly properties lor maUiteaaaco ofhts 
triie Avillmadob} • Hindu father ubo la joint 
uith liii m!ant ton. Irct^ueatlun* certain family pro 
pertica to hn widow for her mainlenincc is inealiil 
an! inoperatire as agamt the son although it 
w old bare been a proper promion il raslo by 
11“ father during Jis lifetime Pain C/orior v 
tnntrooj CAarwr I L P JO ila’ Jl"’* 

anl Aiafat-smew > VoM*i>n/o Cfarytilii (tOOS) 
I V J/ J S'*S di tingui hed bCBBSRaur 
reset c Pauivita (19.0) 

I L R 43 Kxi 8S4 


72 I. Charge created by one metabcc 

— UAi/frr if linJ* (he fimtlj ytroperfy— irAefler 
litre of ntmler torn to mnfion c/ 

tforffi u UninJ Amessbcrola joint Hindu family 
pevtrnedly the iliMeharo cannot deal with liis 
share m the property of the joint family ao as to 
create a cliargc nbieh iiifsiTO him Hell 
jurlfier that a suit by Iho holder of the bond to 
enforce hw aceuntv aiumst the sons of the aurcty 
(he hating (Led and the principal debtor bating 
o faulted) WM gorertved by \rt 120 ol the Limita 
tioo Alt J90i} and not by Art 13'* Js>aiA 
IriSADs htAitAHaiAU Inorar Unitf*Tn Sant 
Deo 1 Pat D J 497 


74 Money borrowed b? manager — 

D ty of Imdcr A person who lends money to the 
maisger cf a joint Hindu family is bouod to 
satisfy hjasclf by ojiiuiry honestly made that 
the alrancc is reij lured by the manager as 
borrower for a valid family necessity and 
for the benefit ol the estate It is for him 
to show that the borrowing was the act of » pro 
dent manager or tlat enquiry into the wsdeoca 
of the act was made It is not enough merely 
to show that the manager atalcd that the money 
\ as required for certain specified jnijpo eg 
Mantiil D43 V Jlcau Nabaik Dcbev 

1 Paf L F 39 


75 Primogeniture — Parhttoii euil 

Ilf younger tom tompromutd jwrsujnpfioa froae 
The fact that the younger eons have in vanoiM 
contested suits invariably failed to estabbsb that 
they were entitled to a shore by partition and that 
in each ca c th y Compromised Iheir claiia by 
accepting a mere grant by way of maiatenancr 


ia lome eridcnce of the right of the eldest son to 
iab» the entire property by prim genitare 
CftOTOIURt BAtVADRU SAUAVT SrNQH t BLMBA 
unan I o\ 1 pat L J 609 

75(ft) — Manager’s contract —A con 

tract entered mtoLv the raanager of a Hindu joint 
fuasly can be *j>eeificaliv enforced even though 
come ol the members of th** joint fvmily were 
minors Haiii riURA> Kv iR t Ivajila Raj 

2 Pat L J 513 

I^ojn (0 make gooj Reia« 

tiTes misanproprfatios — Held that a Joan bv a 
father to enable a relative to rcpKce eomc mi 
appropriations was lin Imgonthc soas Bevakes 
R t>K o JtoDjr Nara\as Pavrisy 

6 Pft L J ISB 

77 Ssparsfjon fhougfi props ty 

not divided by metes and bounds — Profi's 
di dfd Ilk eperific hire — 6titl Ir/ onr ^[ember 
for fomi po » J oa In l/t txitnl t>J hit tpsctfio shire 
Mtliou U a ntcniber of a joint Um lu family may 
n« t « > long AS the famdr remains joint be able 
to sav sihat hia slmro in the joint fantilj property 
IS lb« eituatioQ is altered as soon as fin. family 
sepnrates though the property is not ncluvlly 
divided by meres and bounds In such ca 8 
there « nothing to prevent » member of the 
family whose shire in the family property has been 
dcfinM from sum'’ the other members for joint 
nos c Sion of » bnzonfH KorMi i BitSAa4*r 
KcBMt I L R 43 All 183 

7 g Suit by SOD for a declata 

tioa lhat tales by hts father shall not affect 
his Tights as a to parceners— n-AetArr dtcuathoM 
be miir<ondk(iomlcii platnuS refunding ftie than 
of Me furehase Money lo the »<»ifs<* FlaintiS 
the SOU of 0 Hindu sued fora docKr-ition that 
three safes of joint family property clTeefet! by 
Ini father should not a6cot his (phinti6 a) riobts 
Av o CO parcener The loner Courta decreed 
plainti6 a claim Tlie defendant* vendees pre ent 
ed IV sicond Appeal to the High Court and urged 
ttiab the decree should bo made condition’ll on 
pKmtifl irfinding to the vend>?cs his hare of 
tho purchase money He! ! thil it would be op 
powd to principles to observo in the innjcritv 
of the rulings cited to make tho decree conditionil 
on plaintiff refunding his share in the purchase 
money Aoer //atmot Pai \ bundir Pm (I L R 
J Cal 300) notfollowcd liADisii MaxuioPam 
J L R 2 Bah 333 

79 Kasta position of it that of 

Tenstee in strict sense — ^UsnppheaUon 

of money 6y— IrfopOou by Siicfra — / nrfi/ion— 
Valtala ChandrtUa aHtkortty of The manager 
of a joint Hindu familv isnot m theevoct position 
ot a trustee m Enoland In the absence of proof 
of daivct misvpproprietion he is liaidc to account 
foe whtclt he oeoeter I no5 what he ought to have 
receared had the money been proStably dcvlt 
with. The role of Dattaka Chandrika that cn 
a partition of Joint family properly of & hudra 
fami-lyan adopted son is entitled to sharo equaJlv 
witb the legitimate eon bora to the adopted 
father aubsequctitly is applicable in ^fI^dras 
ATarMfsr* <7opofoin V KarHiir% f tnlilamjhoialit 
I Jj H 40 2l<si CJ2 onrr ruf rf AraSILU 
Pe<iEuzi7£ ors v ApcwiLuScBBAEAYAOtr Aors 
26 C W N 1 
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80 Morftrages exeeufed hf 

lather — ' Anfff<tlen{ rfe&t — Cieil ProeedoreCod* 
250S order \\d, rule proehmofion 

not fnenlioniiij txislence oj decree ho'idtr t tnortgay 
— )Melher tnorlgayc en/orcealh againsi ondtoA 

fUTchaaer hloppel Tho father of a joint 

UmOu family first borrorre^ Its fiOO on a jiromis 
eory note It was stated m tho noto that the 
donev was borroned in order that it mi^ht form 
part of a mortgage thereafter to bo etecolwl Jfo 
then having borrowed aouio more money from the 
mortgagee executed a inOTtgago if tho jout 
fatuilj property lor Ps 1 000 There was no 
satisfactoiy indence that anv of the mone^ 
purporting to bo secured by this mortgage was 
borrowed for familj necessities or that ant part 
ol the debt was meurred apart from tho owner 
ship of tho joint estate or the secunts afforded or 
supposed to bo araiUbfo bj such foint estate 
Subsequently tho mortgagor borrowed more 
money on promMsorr notes and etecirfed a second 
mortgage (or Its SOOO consolidating all the 
previous debts fJeld on suit by tho mortgagee 
tor sale on the ba is of the second mortgage that 
it was not proTcd that any of tho money purport 
iftg to be secured b^ this mortgage was an an 
tecedent debt withm the meaning of the nilmg 
m 6ahu Pam Clandra s Lhup Stnyh J L 
J? 30 All 437 JJeld also that where the 
pUmtifl mortgagees who also held a simple 
money decree against the mortgagors applied 
for the sale of certain property of the judj^ment 
debtor espre-isly mentioning that it was sobjeet 
to their mortgage but for some tea'on, uneon 
nected nith any action or statement of the plain 
tiff tho mortgage was oot notified m the sale 
pToclamaticm the plamtilTs were not thereby 
precluded from subsequently enforcing their mort 
gage again t tho auction purchasers Tsst 
faascj- r DHABai SiaoH 

I L R 43 MI 703 

82 Parfil^on — In a jomt Ifiadu 

family tonai ting of five brothers two of tho 
brother' sold tteir shares to the plaintil! 
Th-’ pZainfiff sued for partition of fi»a too 
fifth share m the family property and for 
Ihitc years mcano profits Both the lower 

courts decreed partition and allowed tho 
plamtifi Ps G3 for past profits The defen 
Sants having objected to the part of the decree 
awarding past mesne profits Held that the 
past me'ne profits were wrongly awarded Tnni 
BAK Gavesb * I’AnDtrBABO Gkabooi 

1 L R 44 Bom 631 

82 Mouerdsecee against father 

Khelher enjoreeabh a']a\r\*t co parcenary of property 
— Onus proband»-~6oHd ext vied by a major tnatUle 
mint of pretious bonds executed by hint during m* 
riorily — Wbetler a promise uiOioul eonaideration 
— Xnd an CorUraci Act I\ of 1872 aeetion 2a (2) 
A P and hn minor eon R P Tho present plain 
tiS constituted a joint Ilmdn iamiH On 4lb 
August lOH A B having attorned mayonty 
entered into 2 bonds for Rs 1 000 in settlcmciit 
of 0 earlier bonds executed by him and hw mother 
while he was a minor On the ord 5fay 1217 the 
defendan B obtained a sunplo moncr decree 
on the bosia of the two bonds forPs 1000 and 
in execution thereof attached certain hooses of 
A P which were joint family properiv Objee 
tiona were made by P P and when the e were 
rejected by the executing Court the present suit 
was filed proving for a declaration that tho pro 


HINDU LAW-JOrM TAmt^-fonld 
perty In question was not liablo to attachment 
and sale m rxecutinii of the decree against A I 
The lover Appellate Court held that plaiotifF 
hod failed to iirovc tl at the d bt was jneurred 
for on illegal or immoral purpose and that the 
question of dlegaliti of the debt hy reason of tho 
fact that tho original bonds had been executed 
lyA P while ho KIM a minor WAS immaterial, 
asA R had ratified them after attaining majonty 
by executing fresh bonds Held by the High 
Court il) that a money decree against a Hindu 
father for a debt which was neiljier illegal nor 
Immoral whether incurred for fainilj purposes 
or not may he enforced in 1 is life time b\ tho 
execution safe of the entire co parcenary property 
and is binding on the sons and (2) that m irder 
to absolve a Hindu son from liability for his 
faltscr s debts it Is not enough to proto that the 
father was a man of extravagant and vicious 
liabils but there must be romo deCnitc connection- 
estal hsbed between tho debt and the expenditurt 
Held alsv that haling regard to the proiisions 
o{claue(2lof a 2.> of the Indian Contract Act 
the bomls of 4th Augu t lOU executed by A R- 
eould not lyo Juld to be promi es without con 
fiidcration as although a promise )y an infant 
IS m l\w a mere milldy and void it »» otlerwi * 
where the agreement is made bv a person of full 
age to compensote a promisee who has already 
roluntanh done something for Ibi- promisor 
even at a lime when the promisor was aninor and 
unable to eonlracl Aoraw C/lofl/f v Jfus arnmat 
Haaanf Aaiir [(31 T R HU)} and fifussammat 
/ undan 2>i6i T irte Aoroyan (II Cal Vi A ISoj 
followcvl Heldfurthr that the onus of proving 
that the debt was non existent or illegaf and tbn 
bo was in consequence relieved from lits juoiia 
obligations to discharte it was clearly upon the 

J ifamtifi tho son and be having faded to discharge 
t the jomt property was liable Aata^oyan T 
JonnnaamtlJ L 7? ID Had SO) followed Baar 
Rattav i livsAM Pal 

I L R S Lab £68 


83 AUeaahoa pl occapsocr 

fights by father lebetber bind ngoH minor eons— 
Cen(ralProiinttaTenai>eyAeii\Io/180S} a 40 (I) 
— Cccapaflcy rig/d acgviaifion of by joint fumthj 
An ahvDStion by the father of a Hiadu jomt 
family of his interest in an occupancr holding 
appertaining to tho ancestral property of the 
family is not binding on a minor except m those 
cases m which an alienation of the family property 
would ordinarily bind the son. An occupancy right 
may ba acquired by an ladindual a firm a I My 
corporate or a joint family besrsTr JIali t Sbi 
BsAUKABUBAI BALSaABBA IdAHAFKAintT 

4 Pat L J 354 

83(a) . . ■ . . ■ ■ ■ ■ Ai-cessity is not the 

sole test lor vohdity of on alienation by a manager 
of a joint family The lU'^ro fact that m^mbfra 
of a family hare enjoyed the benefit of property 
purchased docs not amount to assent nor is the 
question, as to whether thvj hivo benefited 
SO spotially within the Inowledge of the family 
as to shift the onus of proof PaSi Bilas Siioa 
V RasivaD Svoji JPat L.J 823 

84 Mortgage byione Member — 

lfofo*ccpe—A mortgOj^e by on irJivjdoal member 
of a Jtitsbshara fanuiy of the whole or share of 
the familv property where no bei-c sity or an 
tecadeot delrt proved is void an5 give mortgagee 
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niNDU LA\^-Joiin rAMa\-<evi<f 
CO n lit TTcn *p»m«t t1 c urjliTltJftl il «tr ©I tl c 
indirn!n»l in I owpvfr llfC I l-M'ti •<tnal 
pMlition or of tl f »ndjTulg\l # thair 

1 nav l'«otn'“ avnilal 'c for 11 o rrortpa-o d 1 1 
V horo cfpo drawn uj I v a jv-rron rirro drooa rd 
it adrai il lo to proTc tLo ac* of tlic perron thrmn 
nienticmod lut t» not confliinTO iroof Avar 
DiTai Finch r Han lar nan ‘•anc 

& r«t L J eos 

65 — — raitiUos— N *i)it for latiition 

t-edrr Hindu law ha» flird in I'M''! M Doartuil 
divi lo-j of tl p I rr|<itT the loner eouit alt >»«! 
tlio ilain1i''» Heir ihite of tie nie ne ptcfit of 
certain famil) land cullica ed I % tie defendant 
in nsper personallc for tie veaia lOOj to 
Tte drfrndint Inrinp lai etl cljeelion li thi* 
part of the decree llrlt tij holding tie defen 
dast • objection that he «i* nit lial te to aeconnt 
for the nie«re prntiti of tie joint ftmil\ landa 
A nanacer of a jimt Hindu fatnilp h not iLliped 
to ieep accounl* while IJ e fatnilp rrmtina j« ml 
and when a partition it tal eil for ( artitim talea 
jlarc bf the profcrU aa it esittain tie landa 
of the manaeer Lnder Hindu aa far aa the 
joint fatnile i» eoreemid it i e n id reil as one 
ret tt until the moment romra for din fin and 
then each lartr pits hia aitual ehare In tin 
taeantime if t! ere arc ant etj ente« win |> should 
prof^rlr be IncumNl bj tie J< int fatmlt Yonc 
the e espin d are taken out of the fanid> jro 
I'crly and thee ennnf t 1 diLited to a j atti ulnr 
cojxirecner Ciutiraji i (oTtrtii I Anna 
SI am (P •^) I t R 44 Com 170 

HINDU LAW-JOIKT FAIHLY PROPERTY 
fee lli'ent Latr Joint tajiiti 

1 — — — Alienation by father — Purina 

ninori/y cf ton—iuit Ij non lor ronci/f'iIiOR of title 
^Limtin ton —f tin\Mion AeHW of 1S77) 9eA II 
Art /V A Hindu who at the time had a minor 
son sofj certain /oint projicrtt In 1^97 Tfio sate 
was preempted end part of Iho projierty naa 
6ubs»<juently transferred 1 J one of the pre emptorj 
The Tcndor^a son attained majority in 180 More 
than three jeara after 189 j three aona ncro bom 
to hiR} and in H7I3 the father and the sene sued 
lor can illation of the sale deed of 1881 lUU 
that the suit was barred by limitation inasmuch 
as the title of the son of tho oripinal rmdor be 
came barred in 1698 The property ceased to be 
joint family property and the eub eijnenlJy bom 
grand ons were not in a po ition to dispoto the 
sale Lactoii Iiaiiain r Kisuan Kisiionr Ciiand 

I L R S8 All 126 

2 Self aciiaUition property — In 

name of co paretjier t fen — Tett eovree of pur 
elas money Wierc there fs a dispute viicther 
a property standing in the name of a junior mm 
ber of a Hindu family is his self acituisitlon tho 
criterion is from what source tho money comes 
with which tlio purchase money is paid Dfumt 
DnrPawlejv SAomn 5oonrfr» ZiilmA 3 iloo I A 
299 Oopt Krist Gosain v Quiirjaperiiivd Gown 
C 3Ioo I A 63 followed |\hero there was no 
evidence that the son in whoso name the property 
was purchased had anj separate fund or that the 
properties in dispute were purchased With money 
belonging to him Held that the presumption 
was clear and decisive that the property was 
acquired by the father in the name of the son 
and it was not the latter s self acquired property 


niKDU LAW-JOINT FAMILY PPOPERTT 

‘—eonll 

Parntti Das! r Paja JttiKtvriiA Nirn I>et 

(1013) 18 C W h 429 

3 — cut by Karta— ‘'hdimrafo V 

tntere l—rttltr’ce \tt {I of ISt.) s 3 tu' t (*} 
—Curl J /cetJure Cede (Y/I of ) t 3!“ 
tMierc the Kartn of a Mitak hare joint ftmilj It* 
faibitualiy miseil hts professional rarnitiyi Sn 
account wilh receipts from tho joint poj^rty 
anl (he circumstanre* are such tlit lunltios 
by him in the name of him elf or )3i LrfJjrr sre 
to be rcgardnl as joint family irnjcrty it (i sti'l 
competent to him tn make a gift out of I !i rare 
inps though tl ey ha>e Wn brought Into tie 
account V statement made by (le haito sh ^ 
dccea-n) m a formersmt that he bougl i j rrpriJ s 
as a proVLion for hli ton In law U adml itt» in 
evidence under a S'* subs (3) of tie ) itlrrv> 
Act IS 2. a< a statemrnt made s^iinit his inter tt 
and eoupicil with other rvidmen of ir>lrnti>tii 
defeats a rlalm that propertlr* boir hi In ll^ 
name of his son inlaw wrre bought kra/tnii f r 
tho joint familv R ith regard to | rn]>erti slx>j/li 
at aalea m execution and as to «t Irh (1 e ion In 
law was the certified purchaser the tisfni |j Un 
joint family was hi! to be bawl by t jj? /( 
the Cixlc of Civil I'roecduie 188 htraj ‘.sen, 
r IlATAN Lal (1017) I' R 41 I A 201 
I L R 40 All UJ 

4 Morting# by Karti-'o 

riyf/a ayein/t Aoftii A liiortgsira of Ifi r,[iit 
family property of a Mitakshara (smily |y {i| 
lorfrt unless necessity or an ante edent tl | v 
jrovci) isToid tho transaction tis< If gives ii Hu 
mortgagee no rights against tho i ntit liilerr i ||. 
the lomt family property )fiifAa lare/nl t tr.i, 
InnStnyl. I T 17 I \ 19! appUd \U,U, ' 
Pereailv /omyiiSinjX IZ U I It Dt} illt<u,i, i 
NaRSIN pRASAtl I Sarkam Fm<ioii (1917) 

R 44 I A Ifl-) 

1 L R 39 Ah 609 

5 Sale ql entire property tv 

ose CO parcener— 9af« optraUj oidy uv, , i,’ 
to partener a aAare in the proptrli/—} unhittre f , , 
not <7 ( joint poiisasion of the share fcu| h ont/fnt.fi i 
to dteleration of ht* rijhtr Under tho Mitakihtr. 
ua interpreted m tho Rombay Presihncy * 
parcener can sell his owm interest in Joint fsmlil 
properly provided there Is vatuahio con*Ilcr*|l , 
for tho sale Tho ealo la valid even tliniijh m * 
sale deed takes tho form not of a talo of (di i ’’ 
iateiest but of a sale of tho whole properly i' 
aueli a case joint possession cannot Lo given !” 
the purchaser but merely a declaration that I * 
has acquired the interest of tho vendor what \ 
that may bo m the particular properly *n f ^ 
direction that ho bo left to recover that Inlc* * 
by aepatalo suit for partition in which all n/'^ 
eary parties and properties shoull be Iqi. , 
Pandc \iTnoji i GoKA Ramji (1018) * 

I L R 43 Bonj 

6 — Co sharers-Minot nnnl™ 

— Sutl for rttoxery of postetiion h/ e,j 
majonttf — iimitabon — Limitalion iry J" '*"1 

M I AH 111 Where « IllnJu rli'.iij '*'1 
3 years of attaining majority sued to reea!- * '• 
Mssion of a two annas sliaro in an allcLc 1 
lamdy property claiming through hii mlii* 
grandfather Hell that tho first thine n ''"' ••I 
had to decide was whether tho ^ - 

|omt and whether the plalnlifl’s 
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mother had been in possession ns a co sharer 
Art 141 of tho Limitation Act wouM apply only 
)f the plainiifls mother was dispossessed in (bat 
case the plaintiff ns the rcrcrsioncr would hare, 
12 jeara from tho date of the death of his mother 
and the question whether the suit was broosht 
within 3 years of his nttamms maiority would 
then arise If tho property as stated was a joint 
property it would bo a ca«o between co sharers 
and in such a case it must bo shonna (hat there 
was exclusion or ouster of (ho plaintiff a grand 
lather or mother more than 12 rears before the 
ajit In order to establish adrerre posses lon 
h} one tenant m common against his co tenants 
there must bo exclusion or ouster and the posses 
Sion subsequent to that must bo for the statntorr 
period What is sutScicnt 

evidence of exclusion must depend upon the cir 
cumstances of each case Here non participation 
in rents and profits would not necessarily of itself 
amount to an alrcr e possession but such non 
participation or non possession may in tho cir 
cumstances o! n particular ca«c amount to an 
adverse pos cssion I egard most be had to all 
the circumstances and a most important element 
is tho length of time A}/tntnuiia DtU r Skttlh 
2suf mo \7 h S40 followed Coervoa Ciuvon* 
IjHfcTiicnAiijEs r Upends V Ciundiu Boat 
TAftiAWEE (1010) I L R 47 Calc 274 

7 ■ ' -Antecedent debfj binding on lie 
sons— Dcifs mvit fie anlKfdtnl tt (he (rantc'lwn— 
Je»«( family pnperty — AUtnahon cf hts efiore for 
•considtration iy a eo parcener Tho defendant • 
father passed a mortgage of ancestral properlr to 
plaintiffs father for Ds MOJ out of which Rs “00 
were duo by the mortgagor to tho mortgagee and 
the som of T» 709 was received in cash by tho 
former to pay off debts which ho owed to others 
The mortgagee haring sued to recover the mort 
cage amount the defendants contended (hat (he 
ueut sot haring been an antecedent debt of their 
father thcr were not bound under ITiadu law to 
pay it Held that the defendants were liable to 
pay the mortgage debt contracted by tbcir father 
ina much as the object of the mortgage was to 
pay off the antecedent debts created br him 
prior to tho mortgage Tbero is nothing in the 
judgment of iSaku itamc7iandra r Bhup Singh 
(1917) L 2i 44 1 A 126 which supports the 
contention that the antecedent debts most be 
due to the mortgagee himself and that the object 
of the abenation must be to satisfy the anfeeedent 
debts dne to the abenee In the Bombay rrosi 
dency the rule is well established that a co parcener 
can abenate tus share in the joiot fanuly property 
Cor consideration FAironu>c Isaratait t Biua 
wivDis Atwabastsbet (1919) 

1 L R 44 Bom 341 

S Contract fe sale ol bw Interest 

by a CO parcener — Death of before completion 
o/ l^e sole — Suit for apceifie performance agamtl 
seiiA— Spcel^: Behef Act (Z of 1877) t 27 el (c) 
and tllu^traUon One B and his three sons jointlr 
owned one anna share m a Ahoti riBagc B 
agreed to sell bis three pies share to the plaintiff 
Before the sale could be completed B d od and a 
suit for specific performance was brought ogainat 
his sons Held that the plaintiff could enforce 
the contract for sale of B s interest by ft suit for 
specific performance against B a sons The second 
illustration to d (c) o£ a 27 of tho Spe i6r Reb f 
Act applies to the case ol all joint tenants who 
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— eon/d 

tber memb'Ts of a joint Ilmda family o not 
COAOWAN BUAir l IvBMIiyAJI Ja’voji (1920) 

I L R 44 Bom S57 

0 - — Sale by manaemg tnembet— 0/ 

family of properly subject (a a morlyagt executed by 
hts father since deeeased-^utt by purchaser for 
fetfempfton— Jforfyo^ee not competent to set up 
nanager s alleged incapacity to sell Tho father of a 
joint Hindu family mortgaged some of the joint 
(ftmily propertv He then died leaving two aons. 
Subsequently 000 of the sons died and tho family 
then consisted of the survning brother and his 
nephews eons of the deceased brother The undo 
then AS managing member sold the mortgaged 
property and tho purchasers of it brought a suit 
lor redemption of the mortgage Hell that it was 
not open to the morlgsg*o in that suit to set up as 
a defcBCO (bat (bero was no legal necessity for the 
#,alc and thcre/oro tho uncle iias not competent 
(o convey n good title to the pluntiff Dm oa 
liiASiD r 1 L R 43 AH 50 

10 SaloofancestnUpropertyandcr 

decree on promissory note executed by father 
—Sale of anctsiral property by Cmf Court 
instead of by Collector The holder of s decree is 
a suit on ft pronjjsson note executed by the father 
of ft joint Hindu family caused tho aaeeslral pro 
perty of tho family to bo sold The sons sued to 
have the sale set ando as to two thirds of the 
property upon tbo ground tbit (he debt in respect 
of which the note m suit had been given was 
Umted with immoralitr This however they 
faded to prove UelJ that tho salo was yabd 
Snpat Smgh Dugir r rrodyot Kumar Tagore 
I L P 44 Cole oil followed fleW also that 
tbo fact that » sale of ancestral property has been 
conducted by a Civil Court when it ought to havo 
been conducted bv tho Collector does not render 
tho salo invabd Sehori Singh v J/ula( Singh 
I L It 21 All 273 referred to Fatmat vl Kulra 
X AehehiBegam 1 L It 36 All 53 distingnisheJ 
Daut BAtuev Sana r Pabaiaoti Biia 

1 L P 42 All 53 

31 —Rjght of residence — Unmarried 

sister's ngbt — Deertt against mother of last male 
omer on her personal deSt— <SViZe of house in exeeu 
Uen — Auction purchasers right to oust vunarrud 
sisters lit possession— Bight of reisdenee of other 
females against purchassfs An Auction purchaser 
of an ancestral house, sold in execution of a money 
decree passed oa a personal debt of tbo mother 
who inherited the property as heir to her son, is 
not entitled to oust the unmarried sisters of the 
latter who reside in the house P hraiTABAiu 
YABA RaO NaUJU a P BAtASOWUSIANIA SfOPALI 
(1920) I L R 43 Mad 635 

12 Loan by Manager (o meet 

expenses ol criminal charge— Awfiiliiy of family 
jtrop^tv 7 upotheeatel for The "Manager of a Hindu 
joint famJy is not entitled to spend the family 
fvmds m hw own defence to a criminal charge nor 
IS he entitled to hypothecate the fanuly property 
fa order to rai o nicu'“y to meet the expenses of 
such ft defence except upon the ground of consent 
of the members of the joint family or upon the 
ground that from the circumstances it could be 
wlerred that the other members of the fszoily 
had consented Lathu Fai t DnoATAL Rai 

2 Pnf L J 168 

13 Mortgage by father— -Piyfit of 

niaor son tortAevn Where a Hindu fatber the 
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hlKDD LAW-JOrVT PASULi PHOPERTY— 

Lr«d cf » joint fiailr rcn i tin;; of him oU and his 
B jor son MociitocI a ciort-s-e of tho retire anres 
tral rrop^ilT in order to rocnre a loan for the pnr 
po«c of prc'cntinp tie j ropcrlv from bring told 
f r arrears of C oTrfi mrnt reTfnne and the mort 
pa'es obtamr<l a decree on the ruoftpa^e without 
inahirg tic eon (who was still a minor when the 
(ut wa in»titLted) a partr to the nut and pur 
chased tic property m ejemthn of tint decree 
/ /i that the son was no cntitlcil to reileeni whe 
tl cr the tncrTlpa"cei had notice of Ins intcrvat or 
not In mdi a ca-e the intcrc t of the eon le 
rnScirntlv represented be his father unless it can 
be shown that he was omitted from the mortgage 
tjit for the purpose of defeating liia ri^ht to re 
dei"a rsciirrsvps’v ’'uon r IjiRUEsnnsp 
DsTsi. green 2 Pat L J SCO 

14 Asreereot (o *sll Cinjflf 

property — Specific petlorrcaace vltHt ran he 

irAen corse of Ife ssemlcrs of tAe 
fTMtlj art minort V contract entered into by 
tie oans'cr of a Hindu joint family can L« 
speeifeaUy reforced erre though aome of tho 
trembera of th» joint family were minors at tho 
lime when tho contract was entered into Mhero 
a person entered into an agreement for tho pur 
chs.e of eerUm land of a part of »!i.eh he was 
la actual poR-cjion as mortgagee Ji<tJ In tho 
cireumstaoecs of the ea c that possession did not 
amount to eonstructiTo notice to a tubsesjoeot 
furelasers cf the contract for saie be we-n the 
Tender and the morteagee Ilsrj Ciisns'c Kean 
t Paru Pal 2 Fat L J SIS 

J5 — dfitoitsfara fathers 

(f«*< for U^ilmatt fariif/ pvrpost net repaid ontnyta 
ruitu w! of (othr — LnUre eoparecnary tnlerut tf 
ItefU vndrr drer« ajainsi father frrtonallj 

^Suvniy lond txecultd to pel slay of uecutton of 
iv(h decTtt tf tnforteallt ajatnsl entire projwrfy— 
Acf/'OCpuireJ j^operty of SIiloMara father dsuiseil 
l/j trill if aneeetraj jropertj in the hande of the son 
“-PerjTiMsion of Dislncl ludje eaneltoniny loan for 
famtlj furpote low far afforde protec ton fit eredilor 
•— Tanlhm granted lijth J/aAaro;a c/ d.«rdiran 
ofauignaUe D a Hindu goremed by the hlitak 
■hara law devised his properties which were eelf 
a quired by a \\ lU wherebw ho provided that each 
of bis sons was to live in joint mess with his 
brothers up to the ago of twenty fivo when tho 
sLare of each would fuUv belong to him in title 
after vCEting absolutely in bis sons and grand 
eon-s etc During the minority of Ins brothers 
J the eldest son of 21 borrowed from liis brotliera 
rej resented by the guardian a eum of money with 
the permission of the District Jud,e for pDrchaaiOo 
a residential liou-e hubsequently a decree was 
obtained against J for the money and in order to 
get a stay of the evecution of the decree in terms 
of the order of the High Court J executed a security 
bond charging his properties including bia ahare of 
Tanhhas granted by the Haharaya of Burdwan 
Held {per rticnABDSOK J Suaaisn. Hoiia J 
duhilcnle) That the money was lent and borrowed 
for a le itimate family purpose and the decree 
could bo executed against the entire CO parcenary 
interest m the property Held {per Ciblsm) — 
That if the order of the District Judno was not 
conclusive to show that tho money was required 
for a legitimate family purpose it at least entitled 
the lenders to the consideration due to iond fide 
creditors They were not affected directly or 
iudirectly by the antecedent or sub egaeat mis 


HINDU LAW-JOINT FAMILY PROPERTY-- 

ro 1 1 

uanagtment of hb estate by J That jvhen tho 
creditor lends his money on a representation mado 
br the father that tho course which he proposes 
to take a course not unreasonable or iirational m 
It elf M calculated In the circumstances to promote 
the inUrests of his family tho creditor ought not 
to suffer because owing to the subsequent mis 
conduct of the father things m fact turn out badly 
That (he decision of tho Judicial Committee in 
^aAu ham Chandrae case L P il 1 A l.Q 
a c **2 C II A COS [1017) does not prevent a 
creditor levying execution on tho family property 
to satisfy a deerco for money against the father 
persjnailv That tho decree against J being for 
an antecedent debt not incurred for an illegal or 
Immoral purpose there was nothing to prevent 
the security bond from being enforced against the- 
whole CO parcenary interest That ft la open to a 
Mitakshara father to devise eelf acquired property 
to a SOD BO that it will be ancestral in tho Hands 
of tho son That tho testator intended each of 
hu sons to talo His eharo ea ancestral property 
and the properties m tho present case must be 
reganlcJ as ancestral properties in the hands of 
J That Taalhaa are heritaWo allowances in 
the nature of property and therefore assignable 
laci Sltnm PrtOKAsn Nascb v SitnuM Iswjjif 
Dct Drsi I L R 33 All 64 

16 — ■ ■ — Money decree agatast father 
if caa be ezecoted agalDst the entire joint 
property— Antecedent del/ neantnr; of The 
decision of'the Privy Council m ifnau Pam 
Chandrae case L P 4t 1 A 12C e c 210 
Ir A COS {1017} Has not ovemded the long line 
of casca according to which a creditor who has 
obtained a per onal decreo for money against a 
Mitakshara lath r is entitled to levy execution 
against the entirety of tho joint fami^ property 

Antecedent debt does not mean a debt incurr 
cd by tbo father before the birth of a son Madho 
emuK Dis filonmn: v Iswani Day: Dboi 

24 C W N 949^ 

17 Familyarrangenient Arrange 

nentbetue n utdow and daughlere and daughters 
eons to dtiult the jaopeity uvfoto cfniminy 
abeolnte lUle—Ptyhls in cfouht — iSofe «urming> 
daughter on death of her etsters if can reeoier pro 
perty afisnafnf by another daughter N a Hindu 
died leaving a widow and thne daughters some 
of whom Hod BOOS The widow claiming ab olute 
(iflo to certain propertits which the evidence 
pointed to as belonging to \ entered into an 
arrangement with her daughters and grandsons 
for dividing up the properties between them m 
sbaolnto right and ono of the daughters 1/ con 
veved ono item of property which fell to her share 
to a predecessor of the Defendant The Plaintiff 
another daughter after the death of her other 
Bistcra sued to recover this property 

that tho Plaintiff who was a party to the arrange 
meat made to divide (he property at a time when 
the rights of the widow and the daughters were 
in doubt could not be allowed to repudiate the 
aamo and to imjicach a sale mado on tbo faith of 
It filpsASiiiAT HarDEi i BnaowAV Srsan 

24 C W N 105 


18 Mortgage to meet crimiaai 

charge — Hhtlher binding on sons The eons of a 
Ilmdu are liable ou a mortgage executed by their 
father the Larta of the family to meet the 
expKiscs of defending himself against a charge 
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HINDU LAW— LEGAL NECESSITy— confi 
’ftbichmiglitbeofftred Hdd further thatmonle*^ 
to justify legal nccc sity it roust be shonn that 
the expens s could not have been met from the 
income of the property in the widow 8 hands and 
that they were reasonable Udd lastly that 
pavmcnt of full value for the property did not 
of itself justify a eoL by a Hindu widow in the 
absence of legal nccessitv Fa^A^rES^nAIt Pri 
SAD Si\rn t fiiAsnt Ppxsad Sivon 

I L R 38 Cate 721 

Daly o! lender to make 

intjatties Where a mortgagee advanced money 
on a inort|,age of joint Hindu famih property 
the ostensible rca on for the loan Iieing to pay for 
certain zamindan property which the famtiv was 
purchasing and it was found that the purchase of 
the zamindan was beneficial to the faroilv and 
that the mortgagee when he advanced the money 
had made such mfjuirica as he could and helier^ 
that the money waa m fact required for tl»e pur 
pose afoicsaid it was held that the fact that 
unknown to the mortgagee the purchaee money 
for the zamindan property had already been paid 
from Bome other aourco would not mvabdato the 
mortgage Uunoomanfereaud Panday > J/tutu 
mal iJa&ooee iloonraj Koonuerte 0 Moo 1 A 
SOS referred to Tola Rui i ToLst Paa 

I L R 43 All 559 
^ — •Joint family — loan 
hymvnhtr of one branch ichelhtr lindtnj tn the 
uAofe family \7here a Hmdu joint familv consist 
ed of two blanches and a member of one of such 
branohea borrowed money on a mortgage for the 
purpo es of the family hdd that tlie preaumptioo 
was that such member had authonty to borrow 
the money for the joint famiU necessity and that 
the mortgage was therefore oinding on the joint 
family Ikoeb CiiAinj t Bidyadsas Pakosy 

5 Fat L J 745 

— liaJ Ji/y of eon and 

grand ons—cgreemenl tj maintain son in <au liAe 
tker binds ancestral 'properlj Where a Hmdu 
agrees to make an allowance to his son m law 
for the latter a maintenance the eons and grand 
sons of the grantor are liable to discharge the 
debt out of the anceatral property which devolves 
on them JilADHtrsoDAif Prasad Sihob t Rahzi 
Da 3 5 Fat L J 516 

Under Hmdu I^aw 

th<' illegitimate daughter of a Sudra sncceeds to 
Iierroother in the absen e of a nearer hiir Dca 
DAFFA I Bbiiuwa 1 L R 45 Bom 559 

Jidd that there 13 a 

presumption in favour of mairiage and again t 
concubinage but such pre umption mas be te 
butted Kdap SrsoH t Thakah Siach 

I L R 2 lab 207 

HINDU LAW— LEPROSY 

<§ee Hivdo law — Ikkebitakce 

' I L B 38 Mad 250 
— — — Deielojment of 
Uprosj n'lt a disqualification as regards capacity to 
deal with properly There is no principle of Hmdu 
Law under which a person who contracts the di ease 
of leprosy is thereby disqualified from dealing with 
his own property or from dealing with joint family 
property so as to bind bis sons provided the aliena 
tion IS made for legal necessity Mait SiwKn v 
Mcsammat Gaixi (1917 I L R 40 AU 77 


HINDU LAW— LIMITED OWNER 

See UiVDU Law — \\ iD0tv 

— — \n alienation by way of 
compromise entered into between a limited owner 
and persons who Ind no fcondyWe claim to the 
property at the time of tho compromise is not 
binding On Revenioncrs Am? r«AriYA> Srven 
c Mababtr Prasad SrAOu 

8 Pat L J 88 


HINDU LAW MAINTENANCE 

1 Wife’s maintenance— J/ffinfen- 

onceatlouei by in/l 0 / husband to frife—Unclastity 
of title after htiAbaiil 8 death — Maintenance not 
affect I — Uidoti — Liiehastily — Slaninj snainten 

ance A Hindu widow avos entitled to mAinten 
anew at tho rate of Ps 24 a year under her bus 
bandswill After the huibanJ a death thewidow 
led for some time an unchaste life and gave birth 
to a child but since then she remained chaste 
She sued to recoicr maintenance allowed to licr 
under her husbands will It was contenicd m 
reply that the plaintiff on account of the uni'haste 
life which she had Jed for some tunc after her 
basbsnds death, had forfeited her ri'^ht even to 
bare or starving mamtenance Meld negativing 
the contentions that though the annuity was 
granted by the wiU as maintenance that word 
conid not be understood as imposing any condi 
tioo or restriction so as to cut down or extmguish 
the nglit to Its 24 a year given by the will The 
rule that the will of a Hindu must be construed 
with due regard to Hindu habits and notions 
applies only where there is ambuuity Caution 
mu t be used m applying that rule and it must 
be odopted only where a suggested construction of 
doubtful language leads to manifest absurdity or 
hardship The general rule to be gathered from 
the texts is that a Hindu wife cannot be absolutely 
abandoned by her husband If she is living an 
unchaste life be is bound to keep her in the house 
under restraint and provide her with food and 
raiment just sufficient to support life she u not 
entitled to any other right If, however she 
repents returns to purity and performs expiratory 
rights ehe becomes entitled to all conjugal and 
social right unless her adultery was with a man 
of a lower caste m which case after expiation she 
can claim no more than bare maintenance and 
residence Honainma v Ttmannabhal I L B 
I Bom S'lO I alu v Ganga I L B 7 Bom Si 
and IisAuk Shanibhog v J/aii;amntn I L P 0 
Bom lOS discu sed Pababi i Mah-adeat (190'>) 

I L R 34 Bom 278 


2 Charjamai i£ may claim roam- 

(enance — 6eparafe maintEnanee when nay he 

aUoaedr—Implied agreement to maintain son in laio- 
— Pleadtnjs and proof difference belueen if fatal— 
Express contract set vp and eireumstanees slated and 
only implied eonlraet proitd — Cross objections if 
tnau 6« receiied o«< of time — Ctitl Procedure Code 
(Act T of 1908) O XU r 2 — Limitation Act 
{IX of 1908) s 5 Where a plamtiS claimed mam 
tenanee an a gharjamai stating the circumstances 
tmder which the claim arose and also set up an 
express contract the Court below while disbehev 
mg the story of express contract gave a decree 
on the ground of imphed contract inferred from 
facts proved —Hdd that there was no such van 
JJIO. tetTOj plead,™ .ad prml „ ta ooatr.vede 
the role that the plamtifE shall not succeed on a 
case not made in his plaint The m tituboa of. 
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EIKDU LAW l«AIKTE^A^CE-fo<^> 

p^'jr/'zmai i< of oncm «ml mjiv harf o«c(l 

«l< CTT'in to iho i«M>iem of 1 tilnlv* f utra and tko 
nirre tact that t} crt »•> no proTwion m th* t«xta <rf 
liinJa fjw relating thereto tioe$ not JinplX tfcat 
the <j>artii aoi la not rntiilotl t> ntaintroance 
Ahhoiiph an ante nupli#! BRTetmrnt on the |iart 
cl tlrt- In bsnii not to reni \e his tmIc iTtin her 
father a h «•< msT not lie rnforcetWe aa <ij po «1 
to the rnW tf Himhi Low nn 1 to }nWic pobey if 
tl e son in taw )» m ilJin? te at ido I'j the amn^ 
meni there i< ootl me in Hindu law or in paUic 
lv:ilic% to ten ier an a tocnient on the patt of the 
father in taw to maintain him uncnlotcoAbK 
^rtr’k h ahan I i/i mat l>c meluiletl ii» Iho 
term poor dependent deeJared hj Maau to bo 
entiUed to insmtenanee /ftN that m the ctr 
cuai tanree of the eiMi where it waa eaidrat that 
an order directing the ton in faw to resxic as a 
member of the mother in law a Itmd} might lead 
to con. taut dnptiiM and jro-ve a soun-c of »n 
hapf ineM to aflfarlie the t ourt properlj decree 1 
sejarate maintcrance to tie at n m law (rfivTMi 
I *M Dasj r )^z>na UaixaDit Das (lOlO) 

15 C W N 205 

3 Oj widow la aadlyffled iandJy 

-^EnJoTftaUt eooin t Ik ir/ol (amil(/ and ncrf twfy 
ejemef tki trancA In irAicA fAe kutbond 

Lm a memler of an undmdod faroilr cooiTinsmg 
ecreral branches die hia widow'# ngbta to 
vfttnlenanca la enforceable egsinsv the whole 
family and not onit again*t the branch to whi h 
her hoaband hetonge j and which took by aurvteer 
ihtp h» nntbri led ihare A (uit for partiUoo 
aubaeqaent to the widows suit for rasiDteoaaee 
7111 oot aSect her eight as aforesaid htrposBA 
Ctam v KaMauvaLUrasrsBAsiua <1011) 

I L E 25 M»i 147 

4 Of Widow faf« ol— fossrsMon 
hj ipufoie ol oiftr pnj>er<!f yitUing ineowe— J?»^Af 
to j<t matnfcnoiK /rent huAan£t «fo{< The fact 
that a Ilifldu widow is able to mamtsio herself 
out cl other property la no ground for not girmg 
her tome oiaintenance out ol her busbtad a estate 
Lnt it js a factor to be ta! en into account in deter 
raiaias; (be quantum of maintenance to bo decreed 
} er TiiD riciit of n widow vf a CO parcener in » 
llinda family to maintenanco w an abBofuUs right 
due to Tnembcxebiyi m the family and does wtA 
depmd on any necessitv srnmg from her want of 
other means to support herreU PoTnauvIt Aorr r 
Alanjfan heer i C L J 74 diiseated from 
Laosna v Kjlsakawha ( 1913 ) 

X I E 2$ Srad 153 

5 0! Daughter In law— )f/rt7rrcn 

(itfed to It tnainlaintJ in i/e abtenet of oncetltat 
•proftriy — Aa/» of Hindu Jaiis trArn binding on 
Courl!~2lu2t of equity )U3ttee and good tonscitnee 
A Hio lu is imdct na legal obligation to maintain 
tig widowed daughter in Jaw when ho has HO 
ancestral aaseis m hia hands The rules on Xfiodo 
Law BTC binding on tho Court only whrro jl is 
necessary to decide any question regarding anccei 
aioR, inbentance manisEe or caato or any rebgions 
usage or imtitution Where maiutcnance is 
cktmed against » person not on the ground that 
the property coming by mhentaneo to him. » 
burdened with the mamtenanco of tho pwoon 
claiming it but on the ground that tbe Htndv 
Law givMs b&v* placed such a doty on him tho 
liindu Law as each has no obligatory force and 
the Court would hare to decide the quoatioo in 


HINDU LAW MAINTENANCB-ttwfif 
wecaniance with equily justice and good con 
wcieoce Thoush the mJes and precepts of Hindu 
Law givers nucht often be entitled to neat respect 
in deeHling the rule of jasUce in aach cases tho 
weight duo to thcra would depend upon the cir 
wumstances of each ca e including the conditions 
of modem societj and the eonceplioas of equity 
•nd justice which the Court considers it nght to 
give effect to SemhU There may bo special 
oirciuostanccs which may make it equitable and 
just in a particular ca=e to upiiold the claim for 
tnamtenaner in tbe absence of ancestral property 
Ahetramnnt tkm V Ka^Ttinath Dot 2 B L R 
( i C J ) IS applied Bangammal v Eehammitl 
I L P 22 »af 30 f erpiained MeCsakshi 
Asutai t Ritti AtTAK (I9U) 

I L R 37 Mad Sfi3 

fi Impartible ranuDdarJ— Mala- 

(eBaucc of josiot memhets— R«*is of iht nghi^ 
Coparecnarv tight or commiinily of tnUrest 
tfj Inlh the batu — TlrhifionsAip fo holJef of ike 

^niindon wrfessnry— Protisioa for maintenance— 
Agreemtnl utlfi junior member eontlrveUon o*— 
Adoption Itf amindar~Si^iequent ieguts* of 
tiim\ndar*~Snit for main/enanee agoinsl legatee-^ 
Deaio/ of ref itionsAip ictth legale^—Suit not wioin 
fainalfe The plaintifTa father waa adopted by 
llic zamindar of Pittapur who died m 1800 leariog 
w will bequeathing «U his properties lacludtog th^ 
tamiudari winch la an impartible tstalo to tho 
defendant who claimed aUo to be the satursl goa 
of the testator The hto zamindsr had entered 
into an agreement with the plamtiS’B father la 
1882 whereby he agreed to pay him Ra 1600 a 
month aod a lump aura of Ri 6 000 w year Tho 
mil erm^rmed that arrangement Tbe pbmtiB B 
father ened to recoTer the zaim&dan from tho 
defendant denying that tbe latter was the natural 
son of the late zanundar and also unpugaing the 
Tiatidity of tho wdl The suit waa finalJy dismia ed 
by the ^vy Conned on the ground that the wdl 
wae Tab^ The plaintiff brought tbe preaent suit 
to tecoyet mamttuaaw ftota tae dgfeadaat from 
lfK>3 when he ceased to be maintained by b 9 
father Ihe plaintiff did not admit that the de 
feodant was the natural aonclthelato zamndar 
or that he and the defe&Qont were members of 
an wtidiyided family The dafetwiatit contended 
that a junior member of tbe family of the holder 
of an impartible sanu-mdort waa not entitled to 
ctaLim inaintcuance from the holder and that the 
eutt was sot maintainable by reason of the agrre^ 
ment w itb plaintiff s father and the will of the late 
zamindar and on the ground that the plaintiff did 
not claim any mainteii&Qce as a member of the 
deXendanta faauly Held that the arrangement 
made by tbe late zamindar with the plaintiff e 
father was not a provuiou for the maintenance of 
thw latter and aU hia descendants, and did not 
Operate to bar the piainiiTs claim. A junior 
member of the family of the holder of an iispar 
tible zasnodan is entitled to maintenance cnl^ on 
account of hia relationship to the holder anti not 
on nccouqb of any co parcenary interest in the pro 
petty or community of interest theteiQ scqaired 
by birth Held (on tbe facts of the case) that as 
the plaintiff did not advance any claim based on 
lelationsh^ hut refused to ndmit any reUtionahip 
with tbe defendant hts claim for maintenanco 
conld not he sustained That as there was no 
coousunlty of interest m th-e property it was not 
bnrdened with lus claims ta the han^ of tho 
3r 
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HINDU LAW— iaABRIAGE--<-o/»W 

fttl J uc ol the iTijimclion muI tlic posiponcnQCQt 
of the wedding Held tbnt tinder iho circuin^ 
stances of tlio ca c tlic matcrnol undo nai com 
pctenl to enter into n contrfict of mnmngt on 
behalf of the ^irl and a suit for damage* 1k> 
Kfuturi \ Chranjt lal I I 1 3S All d6j 
rderred to Kasturi a Iarna Lal {19U») 

I L R 38 AH 620 

7 l/arr*oj;e be ««« 

a Teluju Sudra and hu ui/c» «nfere dauylUr 
U^ahly ol The roarnago of a Hindu ytiIU hn 
avifes SHtcra daughter is valid as well among 
Sudrss as omong Brahmans an 1 among thelelugus 
of the north as among the Tanivls of th»- south 
IIamaj nsuvt Row t htnuAiiMA Ron (ID 0) 

I L R 43 Mad 830 

8 Rancts Sudras — I gttumey of 

»oa h’j in/e <i} anatker man tr^o <« ultie at Ott tim 
— Kes Tudicata— pmiout (freinon & / Unndt Covft 
not d aUng mlh Ih gue^lton of Itgilimaeg of jdatn 
UJJ or hu claim o/ ’(((.cesiion tinder lliniii Itju-^ 
iiA/tkrr eonclusite n Ijiidicalton on the matter ef 
plairtfijr* hgdiinatg under Ift ida Im I Ijiotiif 
chimevlhiilnHBhsreinpropcrtt leltlyliis fall i 
U S in British India He hid proncuslv made 
A similar cljim in regard to his fsti er « property 
tn Iho Mandi Ststo and this was dicreid in Ins 
fat our but tho question of pliintina legitimacy 
althoneli rat ed mss not decided b} tho Jlfam'i 
Court nor tvas his title ol succession under 
Hindu Law The facts found by tie High Coirt 
on npiiotl were that when plaintilTi father U ^ 
took U»( M {plain*i{I a loothti) intohishou ©Ler 
husband was aliro and wis still ahso when the 
plaintid w as bom and that it had not been shown 
that hot hush rod divorced he.; or turned let out 
or acquiesced m hei leaving him //e/d that 
there is m law a presumption in favour of mar 
nsgo and against conciiLinage when a man and 
woman havo cohabited continuously lor a number 
of ;^cars and this presumption of law ran be 
repelled only by stron" distinct and conelusivo 
CMilcnee T1 e nicro fact that the direct evidence 
of the iwarnag© whieli tool tloce many years ago 
is nnsati'sfactnrv carnot elispi ec this presump 
tion Ifnafnbandt y Vata adch 13 Indtati Cn$et 
CiS Bepyn lirhuH \ Atul An Jna Jo Indian 
Caw 3 S /6rn7iim •Hi s ^fsl t/iibaro/ I/egttjn 
20 P IV P 10^0 iastry Tidal for s S mbeeullu 
1/16 Ip C 301 7’icri \ P.«r< 5/ 1 V ISO 
J)e Thoren v Adorn y Central I <? f7S ilovp 
J-nl V r/an<?arl/al* Aiimon 1 J P 8S Calc "Od 
P G Dfirarcy Sii/jfi v AurO’ l>aU 4 >j 

Itidtan Cases / ' and i/ar Dial v raJt Bam 6o 
r It IJU (ollovscl Held foiicier Omt mar 
nape^s not constituted but esiden eel by habit 
and repute Though the presumption in eases ol 
cohabitfttionisinfavoiirofmnrrw’e itis otherwiee 
if tho conneotion is 1 nown to have been m its 
origin illicit Campbell t Camjltll (The Bread 
ntbanc case) L B 1 /I T Seiteh and Dn-orte 
A C IS'* followed Held conie^acn/fy that 
J the Uusliand of list AI being alive wlien she 
wasenticedawavb} U & tl e connection between 
U S and 1/ t "M th** plajntitl s parents was 
adulterou not only in its origin but continned 

^to bo so up to the time of J s deatl rben alone a 
valil marnsge was possible and that pUinUfl 
was therefore not a legitimnteson of U S Camp 
bfll V Cam; fll ITlio Breadslbatie case) L B J 
H L Seoul enj Ditoree A C 1^* followed 


HINDU LAW-MARRIACE-fo»cW 
\ ira»ai gappa y Budrappa 1 L P 3 Vmf 
distingiii hed Tour s Hindu Cexle page 2I( 
and Most undHhIiIera Hindu Law pages 301 
40l refcrri'd to lUld Jurlhtr that the ques 
tion which wns raised in this Court i <■ tint tho 
plaintiiT was inegifiiuatc l-ecause ho was the i sue 
of an aduhe ous eonncclion was ncicr considnetl 
and neiLf adjudicated upon in thn Uancli Cojrt 
Althou''h it WAS raised bv the deftndanls jdoas 
IhedecHion niorcoier proceeded on the ground 
of custom and no adjudication as to th" plaintiU c 
fight to succeed to tho property of 1 is father 
under Hindu Law was come to A marriage ina> 
bo valid in one count rj and at the same tune void 
in another Siaiilirlv n man maj bo entitled to 
inherit land in ono country and jet not be entitlwi 
to lohe it land in another Tlic judgment of the 
Mandi Court was then-fore not a conclusive nd 
judicitiin on the matter of plainlilf rlegitiiiiaca 
or on In title to succeed to lua fit her s jiroperfj 
under Hindu L»ir llaUhum s Laws of '••ngland 
Volume t* riago 297 Pallenlyne \ Jt/aclia»i>r( 
$Q n SoC A riaijy \orfheofe L P 2 Ch 
52 Dice) 8 Conflict of Law* page 480 
and Birfir^istle r Tnrddf 2 Cl and F 
57/ followrd ^laorawan Chellt a /Imam 
/9 L B IS 3fad 3*7 1 uvardha \ Afyrn r 

I I 1 oO 2Ind Oo /itymrr a I i»iQ«of/ni»i 
/ J J 40 3!ol UPC •Irtelvrre Buhhe 
y Cottal Chunde /■/ II P uOO / irlh% Sii'jA a 
11/ do 2f>P r Its.) /rdrra Jwa iOP B ISOO 
Dina T ^orowi Chand S2 P B /SOO Baht 
T Oavtada I t P 1 Bom 97 and Aoroyaa v 
Lonng 1 L B 2 Bom lift r fertod to Ivors. 
SLvon t TniiURStNQU 

I L R S Lab 20? 

8 ■■ .. . ... Breach e>f eoniraet of 

marrtage — Cut of poelfl «p<n M incurred during 
belrolhal haliltly to pay iPlamtiffs who wefo 
father end son sued to iccovrt a ceitain amount 
as damages for a breach of contract of betrothal 
Defendants contended that tho retraction was 
nece sitated on aocownl ot lU health of the bnde 
groom Both the plaintiffs having died during 
the pendency ol the proceedings their representa- 
tives in laterestsought to recover from the defend 
ants the out of pocket expenses which tho plain 
tiffs had incmred while the betrothal was in exist 
ence The Subordinate Judge held that there- 
being a suflScient reason for rctrocting the engage 
nest the out of pocket espensea could not be 
recovered from the defendants On appeal to the 
Iligh Court Seld that though the defendants 
could not he fined if there was a good cause for- 
retraction yet they were liable to pav expenses 
mcuired by the bridegroom or his father during 
tho betrothal Balpehai IIirai-al t Nakabhai 
Bbacobsai (1910) I L B 44 Bom 448 

JQ .. — /fyiliwocy— f or/e? — 

Ipfer tnarmje heluect* *t5eai'/e# J a 1 ajt t) i 
marned C a lantt B a on of that marnage 
sued ifl/er aha for a declaration that he was 
entitled to his father 6 property Held that the 
marriage between J and C was valid under the- 
Hmdalaw wiidB was entitled to the declaration 
BiswAVATn DAsGnovE t Sno — RAsuiiiAiA Da i 
( lt*21 ) I L R 48 Calc 828 

See HiSdp L-vw— Custom 
8«« Hindu Law— Joint FAjai.y 

I L R 40 Calc 407 
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DIGEST OF C\SES 
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HlVDD LAW-SnORATIOV 

— — '■ ■ ■■ ' ■ ■ ■ - ■ Wi A hnta or Wirtito 

iiif frr t nyi n di to nyyJifolittty 0/ Where & 
rmcn coremM Iv the JJitAl^here law removed 
to a «] tn t povfme<5 It the tlithiU law the |»re 
rnrapti n wai that he took hn j>cr«onal law with 
liitn an I wlrre he nihrnied propertj from hiS 
tnaternal prenlfather who waa potenietl hj the 
Ml hila law thia prciwTtt niuatlv with hia |'*t r 
cal prpf.<Tta would l>e povcmeil I \ the 'litaiahara 
law anil nit 1 v Mitl ila law Tiia untTJ Kiiep e 
Sanrrra Konr (lUll) 10 C W K 831 

I Prom 0 r j^onntt to 

caofA r — to jrov* r U f tne to liv of ffice 
fj or 7i>i — I roof 0/ rit^e to uliiWHi at t mki il 

tit » cf Oe jliff of onjiti tfftfl rf In the natter 
cf foree* ion the eonteat wa iKlwrrn lie si tere 
eon (ilaintifT) and the preat preat prtn Kather a 
preal pteat pranJ on {defen Unt ) the former 
alkpinp tl at tie familt wa paterneil li> the 
Datalhsca *>chr>ol and the latter that it nij^rated 
from Itehir an 1 adhernl to the Mitakshara law 
I'rexailin" there Util that it M well settleil 
that a IlinJu familv re idin™ n a j articular pro 
Tinee cf India la rreitimeil to l-e porerneil l>> the 
law of the j ta e where it rcMdca hut where a Hindu 
family n fhown to liaac mip,rated from one place 
to another the presumption 11 that it earned with 
It the laws and tu'toma aa to rucce aion and 
fandr relation prcrailing in tli“ province from 
whieli St came Thu prcwumplion loweacr la re 
lultable bj j roof that the family haa a 1 pte«l the 
law and n apes of the ph-e to win ii it has 
mi ratel Tlat it i» a I [►ten al fact that the 

Ilrahmint an 1 Ktja tlias of llen''al mi^ratel 
from Kanauj anJ origmallj brought with them 
the Miihiia law it was after tlicir settlement m 
this pforinee that the Dijabbaca bchool of Hindu 
Law was founded by Jimulavahana about the 
Ufh century and that m the law which now 
goyems the llinlu population of tins Iresidency 
<scn thouph they may haro originally migrated 
from North Debar and the defendant would havo 
to establi b not merely that the family laigraletl 
from Debar but that the migration look place 
after the foundation of the 1 cngal School of 
Hindu Law by the author ot the DayabUaga 
This funiamental fact wl ich if proved would 
have si ifted the burden of proof from the do 
fenlant remained uneslablisned and the burden 
consequently lay upon the defendant to prove 
that the family was governed In matters of sue 
cession by the ^liCakshara law This burden 
might be discharged by proof of instances of 
succession con Lstent with the Mitakshara and 
inconai tent with the Dayabhaga law and to that 
end evidence might also be given that the family 
had conformed to reheioua and social rites and 
usages consistent with the Slitakshara and jneon 
eistent with the Dayabhaga law A Hindu family 
'which has migrated into Bengal and has retained 
some of Its former rehgious rites and ceremonies 
may yet be shown to have acquired a course of 
devolution of property m accordance with the 
Dayabhaga law Iittambar Chasdra Sana t 
NisniEA>TO Saba C W N 216 

. 9iicc(i>tnn lo imtnot 

alt properli/ from fother~Difftrtnt law in dtfftm 
Protinect of Indt't—Qttalii'j of e tale talen trie 
tlirr atsolvle or ItmiUd — Slahratta Brahmm sis 
■C>.nlral Proiinces— sc^oefo/ law— Family 


HINDU LAW-MIGRATION— fo' tJ 

entyraltpu laliny law of ortjiral domwile \nlh 
H Iho qiiahtj of tbo right which la taken by a 
danghtcr who Inherits immovable property 
from bcf father lias been diCercntly determined 
in diflercnt parts of India In accordance autb 
tic view of the Hiali Court of Bombay the Courts 
of Hestern India have decided tlat «ho takes 
an ab oluto n lit in other parts of India the 
Courts linvo bell that she takes only a limited 
interest such ns is taken l\ n Findii widow sec, 
/ lanjiton/fiv hilsirlat y Pokuarl/iat 1 Bom 
U C 130 D Moo I \ o33 (no*c) ond Man v 
laj\uMth I L r 30 nom S’** and the ea es 
ond authorities there cited It is establi Led 
that tho law of succcs ion 1 m ana given ca 0 
to bo deterrrmed nccottling to tho penonal law 
of the inJindujl whose sicccs ion is in question 
P tmd fane any llinrii re iding m a partieiil r 
I roMUccof IndiA is litl I to bo subject to the parti 
uLtr doctrines of Hindu Law recognised in tbnt 
ir Mince But tins law is not merely a local law 
it I ccumes thi personal law nnd (aart of tbo status 
if cveiy family which is governed by it cons 
(U ntly where nny uch family migrates to 
another province governed by onoOer law it 
earncaltaown lawwitliit May no s Hindu Law 
Mh rd jnra 18 On migration tlicro may be 
renunclaliOQ of tho law of tbo provmco migrated 
fmmin fayourof thateflheprovineo migrated to 
I ut unless suih renunciation is proyed (anJ 
iiic mcro chnncu of Ooraicilo fs not of itself aufii 
lent toprovoit) onginallaiv continucsto govern 
tho migrating family But tLo law must bo (ho 
family law as it sms when they left A judgment 
declaratory of law as having always been would 
lo binding on tho migrated family but sulse 
qii nt eusloins introduced into tlio law would 
not aflvct tbcni Snrtn-lra Aa(i\ Toy a lU lu 
tw>rtt Burriio (nh 12 iloo 1 A SI and i trialt 
htimart Vtbtx ajali Chuiiler Jl/iolnl I L P 
29 Oalc 420 L R ’‘O I A S2 followed 
A Maharashtra Brahmm w hose anceatois nnd after 
wants himself were domiciled in the Bombay 
I residency died in ISul while on a pl^nmnge 
lowing fmmoaabto property m thi/ \\ntdha 
District ot tho Central Irovinces On bis death 
Ills dnuqktor succeeded to that prop< rty bho 
diM in I8»i) kraing three sons who on her death 
sjcd to sot asido alicuatioit of portions of tbo 
properly made by hoc during hor po sessions of it 
lliequoatioaarosowhctherBliotooknn obsolute or 
a limited cstato in tbo proj erty which depended 
on what was tho law of succession by w Inch her 
father and his ancestors woro governed The 
ludicial Comralssionei (reversing tho decision of 
the Inst Court to tbo bfTcct that ho and Lis nn 
ccslors wore otioinally domiciled at B rar m tho 
Bombay Presidency nnd therefore tho Lw gave 
tho daughter an absolute estate) held that tho 
father hnd no cxchLsivo dotnicilo either in Berar 
or in tho Central Provinces and that tho succcs 
Sion was governed by tho law rt the latter w hero 
the property was situated and tho daUohter liad 
taken only a limited estate Ihld that the family 
cf her father ond hia ancestors were domiciled 
m Berar and there was no renunciation of tho Ivw 
of that province when they or he migrated from 
It and that the daughter took nn nlsoluto estate 
under tho law nf t! e Bombay Presidcnca Bal 
WAKT IlAO r BinRAO (10.0) 

I L E la Calc so 



( 2071 ) 


DIGEST or CASES 


{ 2072 ) 


■HISDU LAW-PARTITI0N~canf7 
it sh^n be eonsidereA to be false la every Court 
Dj virtue of tlm agreement no person ahiU be 
vonipcfent fa bring any chint cn anj Court in 
respect of eny portion of the property other tbnn 
the properly detailed below Then foHoweil a 
specification of the villages bclonaing to tUo (amity 
and the shares m winch thoso villages rver® ihorc 
after to be held From that time Iho projierc 5 had 
been entered in the register in aceordaneo with tho 
arrangement confameil in the agrewneat am} th® 
agreement had been acted upon up to Iho time of 
suit Udl by the Judicial Commitloc (afTirmin'' 
the decision of the High Court) that on the ovt 
dence anil circumatanecs of the case the agree 
raent was one which operated as a partition of 
shares and the fvmsh thenceforth ceased to bo 
johit in accordance svith the principle laid down 
1p Ippoiirr V Pfitmt Sihhfi Jiynn if }fin> 

I A 75 Bo/tuftfii i)fn V fnm Anraia Sallu 
1 L n 30 Cak 73S T P 30 1 4 139 and 
Payht:li v \auii>?ieil SuiyA i L It 31 ill 412 
L P 36 1 A 71 There was no re union Tliat 
was a question of fact ami *hcro was no evijenc® 
to how that nnj of the members of tho fi^raily 
re unifeil or e^ cn contemplated re union Raoru 
B m Vivon I JlOTi KustiAti flDl2) 

I L R 25 All 41 

13 Pe-jut i«» for 

jwr ihon — PorhUon ertaUd 6*/ w calltd leiH «n hfe 
time o/ fathtr duidiny /nwdy property omnay Aij 
sons (init /ofoiy no sliorc Aini</1/-— Do«W< sAnro to 
eWftt son — (inwiwl jMrti/ion undtr aHrijtd ctuhm 
— Preiuion for for/'itnre on mumumryrmenl or bod 
hthnviDvr^Conritiel of jKirtwi niter etteulion of 
deeuntent of parhUon Bv a document callcil a 
WiU dated tho 2Qth of November 180o the 
father and head of a Hindu joint family goiemcd 
bv tho Mitakshara law recorded a division of the 
snecstea) family property amongst his three sons 
(giving him elf no share but allotting a double 
share to his eldest son) The document recited 
that nif three sons are at present fully qualified 
to conduct the business Therefore in ordvr to 
avoid a dispute after my death I hsvo at present 
while in a sound state of body and mind and of 
mj own free will and accord divided the property 
among mv sons heirs as follows Then followed 
the details of the division There was provision 
that If I at any time come back from pilgrimage 
and find imsmana'icment or character of any 
bad then I shall have power to cancel this will 
which shall be enforced from the date of its ese 
cation and the document concluded as follows — 
AH the three sons were put in separato possession 
of the estate in the beginning of tho year 1303 
Fash* (September ISSo) I have no other heir 
having a ti ght besides those mentioned in this will 
T have therefore ereouted this wdl in order that 
It may serve as evidence Jlntationa of the 
various shares were subsequently made into the 
names of those to whom they were separately 
allotted and the evidence showed that the divi 
Sion had been assented to acquiesced in and 
acted upon by the eoita up to 1905 In a suit 
brought in September l&Oo four years after the 
father s death by the two younger sons foe parti 
tion of the property which they alleged to be 
jeupfc and undivided i^f which they ebnmed 
to be entitled to two one third shares SeU 
(reversing the decision of tbe High Court) that 
the document of the 2Gth of November 1895 
Was not a will but was intended to operate irima 


HIMDU EAW-PARUTIOK-eonhf 
Its date and uas m fact a family arraogement 
confcmporaneously made and acted upon by all 
parfiM the effect of which was under fho cir 
eumstonces of the case to create a partition of 
the joint ancestral property There was nothing 
m the fact tbit tho document was called A Mill 
(loubtcdly mid® in fact and u Inch was acted upon 
for ten Tcara without any dispute or nijsunder 
standing as to tho respectivo rights of the parties 
under it Ut/d also tfiat tho proiision in the 
wtU giving tho father power to cancel it m certain 
events ovtdcnccd a contractual condition winch 
tho sons Bceepled in ordtr to obtain Ih* parti 
tion which gavo them immediate possession of 
tho propcTtv and viewed thus tho contracttisi 
(iccoptanco of a power of forfeiture in case of bad 
bchavtoitf would not bo surficient to provent tho 
partition operating tn pracsenft llnirnAr hI^OII 
V SrtCopAN SiNnii (1913) 

1 L R 35 AU 337 

14 — Resjodfeafs — C*toppei-~CHt( 

procedure Code (Act \/l o/iS«» e 33 A 
decree for partition mado tn a suit instituted b> a 
member of a joint Hindu family is res judtenia 
AS between all co sharers who ate parties to the 
suit Rherc therefore m a senes of sn ts nil tho 
CO sharers cveept on® have obtained decreesparti 
eionmg tc them fheir respect/r® shores by jnefw 
and liounds a co sharer who was a party to the 
suits IS eatopped from AliegiDg that the propetty 
loft unpartitioDcd is less than tho sharo to which 
he IS entitled Narrvr Kanta Lajiiw t Saiw»a 
MOYi Dsbiv 19U) I L R 41 I A 24? 

15 PatlilioQ by giaaSBons— • 

Paltrnol step grand MOjhrr efitiJled to a ebare 
Wording to the "Mifakihara tho paternal strp 
grandmother is enlitletl to a share m the fazni^ 
estate when it is partitioned among her grand 
sons liTKAL Tiesfsittsait*. t PrAHiAP Bam 
KRisuKA (191a) X L R 89 Bota 873 

16 - ■ — -■Property to be DartiUoned 

should he taken as eststtog at the date of the 
suit— Siirtrcs tatca au«y by eome of the copnr 
centre before the okiI not (a b talcre tafo eteouxl 
Tho plaintiff as representing one branch of tho 
family awed the defendants who represented other 
two branches to recover bj partition hia ahaio in 
the property which he alleged was one third The 
plaintiOi had t«o brothers one of whom had 
separated from the family byrecwvvng bisshsm 
(which then was 1 12th) some years before the 
suit The defendants contended that the 1 12th 
abac® ehauld go in reduction of the plaintiff s share 
at the partition tliat u ho was eatitl'-d to 1 Srd 
minus 1 I'*th }th share The lower Court having 
on sided a {rd sbato to the plaintiff eomo of the 
defcadaats appealed — Held that the share to 
which the plaintiff vrna entitJed in the family pro 
petty was Jrd and not Jth for partition should be 
mado re&us sic sfanfibu* as on the date of the suit 
PKANJlVASinAh SHIVLaI. t ICHRABAlt (1915) 

I I- R 39 Bom 734 

17 By a minor co patcenar — 

RiyAC to mesne pro/ifa— Ao cjreluiioii— TSryorofe 
fivvsff of fnieor co parc«n<r— rule as tti the case 
of major eo paretntre evil for accounf — i’finciple 
diffrrerti — Promsion for txpenees of CTpnnayanajn 

aRd^momay of co pareertera i« n poriMwn evil 

Setting apetrf of funds — IF^erter Vpanayana and 
mamage of male co parceners ortobligatory cere 
monHo^roiisionfoT marriage ofvnmamed sisters 


Diri5r oi c\si " 


( £074 ) 


(£’34 

ni’TDu LAw-r\nTmoN— 

trf »ffr’ 1 y— !I/ If r Ip'll ;ff/ 

0 t-j rf'j f f . o f L 7f-f -I ll 

1 » T./, r' r f Ui If ly* n » t tt 

tl toit'i' ! ' 1 >■ r1 lx U-tfHfttttrJ 
>/ (]1 f^rjt at In rx M (* ( f{l> fr^niK d — l rxl 
/W ifcff Cf' ( <r/ I <' i f <1 XI I * ^ In 

f »u I fT p»niU 1 > 1 » nin 1 »mr i nfmin 

Lj » fp 4 1 * '•I •! *3 « n I I O j Uirtif I 

r 1 mtii'M to me » M r nrp tier 

rl proof ofriluinliOor ft TIr ijnt 
ti t of ll nil f » rifi r < [ft "tt t< n 

»cf ^ M (r n ij o rtr f I n * rt 

1 r o ij V »n 1 I «» n I tu in 1 •< 1 5 n;: »l r I r« 

■ nun riintitlnjt Uirin iio^t .t» Art k u 
X ‘'XI ^ n I I / tfn-f ft *n<l 

rlir ra r X, €l(x<df\ j \ I x.xti Vtka 6 *r o 
I I r mC/ I ( rrM t kn) riiUinnl W) ic 
|1 o motLfr t! tl r } Umtif nn j m 1 ■ tirf t> 

ilant m tie »Jtt (or \ artiti n I ut • rrj Antr | r 
M irn for mlntfnknre va refute 1 bt tletruit 
<f lirat Inilanre on lie pr uml ll»t Icrmain 
tenanee rhoulj como < ul of tie oUintifl ■ o«n 
»1 are ofllt and »lr J sU •fioalnl to tie loaer 
Court but prefened no ‘^wond \ppeal 
to t> e Ifich Crurt but wai made a terpondent in 
tbe Second Appeal itreferred bv the firft defendant 
If via held that the pUmtifl «bo «ai a reapon 
dent in tbe *!eeond Ajpeal wat competent to 
t refer a tneraorandum of oljeetiona in the Jliph 
Court objeetiBB to the lower court a refuaal to 
maVo a nrorliion lor her roalntenance «a te it 
afeeted by the ]ud-menl and iniereited In di* 
futing ill corrcctneaa The Itlpb Court baa 
jowerunderO \LI r 33 of tlio Ciril Iroccdure 
Code to pati tuehdeeree aiit tblnkc proper dealing 
with the nphli ol all partlea beforo it Ptr 6t>n 
paBi ATiL / —In a lait for partitions prorl 
alon mntt bo made in the decree for expeneea 
of the Up^najanam and marriape of male co 
]>arrcoers aa well as for tho expcntci of the mar 
nape of the unmarried sintira out of tbo family 
propeftr whether it is anceatral or aeparafo or 
relf 8c<]Uired property of the father of tl op^rtiea 
3Iarrispe i* a proper ceremony for a JSrabmin and 
an obligatory ceremony for all Hindus with ox 
trcmele few exceptlims Modern custom io nn 
]oubte<lly in fat our of allowing tbe prorlsion 
In diciding what ceremonies nro re|,nrdid as pr< 
per and nece'sarv regard should bo bad to tie 
ff-ntiments of tho community cspcciilly «btn 
there Is a diiTcrenco of opinion among tbo text 
writers A hrolher wjio has had I is own marriago 
perffnned at the family expense is not entillml 
to object to a similar provision bcirg mado for the 
other brothers The mother of a Co parcener is 
i^ntitled to bare a provision made for her main 
tennneo out of the entire family property incloding 
the share of her step son as well as tho sharo of 
herownson Zaraimlnr of Ovrcavdv JfltenitltJ % 
Arninat S Mad 11 C It 377 Kvmarattlu t 
1 iranft Goundan I I P S 2/ad ”9 Svllarai/alu 
CfUx V KamnUnant Thayramma / 7 J* JJ 
Mad 147 referred to and followed IltmauQtnt 
Dmv Kedarnatl Knrdu Choicdhory I I P IS 
Calc 7SS distinguished Per SanasiTA 
Avran J — Initiated Irothcrs most set 

apart from tho paternal estate tho expeuses 
of the initiation of tho uninitiated biothen 
and Bisters beforo dmding tho psterna] pro 
perty whether it is ancestral or self acquired 
property of tho father Upanayana or the 
ceremony of inrrstiture nf thread in the 


niMJU LANS-PAKTinOS-cpr/f 
esse if a tislc nmilcr of a ro|nirrnarj and. 
marttspe in ll e cate < f a fer ale are ollipatofv 
rararlaras w| ieh the initialed Irotl ris are louti. 
lo| reform for I heir uninitiatcil t roll rrsandsittrrs 
■rd the inilisird broil era are 1 ound to mahr a 
f ft VI ion fnr the rxt rnses of | erforminp the ranin 
tut of lie jnirmal estate before ll js divided 
Msrriape in tl e care of a male n cnil er of a co 
{stTfrarT is not an ollipatory fotniltira for (I r 

I 'crfirr'anre <f w|irh tie iniiistcd Irolhcr is 
ound to male a {roTlsim out <f the latcrnal 
rnpertv at tic |vrtilion Ixanttvctetn/lti x 
Ir rurAurfu J I J u4 Mad 433 refirrcd to 
/«r brrwccr / on referrnee— Maniafc is an 
ob1i-al<rr ccfcmonr on Hindus who do n< I desire 
to adoj t the life ( t a Sanyasi and a fund for the 
exprn rs of tl o nisrtiage of unmarried co shnrerv 
si oul I leset a{ vrt at the pArtltirn of tl c paternal 
estate SnisiVASA IrtNOAH r TjitrcvCNOA 
bsTiiA AiTAAOsn (lOM) 

I X n 8S Mad 656 

58 — -■ Karta— 7orm of aefouiil to It 

ifirrrtrd ojaintt tXt hirla on a parlilion In on 
ortllnarv suit for prtltmn of Joint family proprilv 
in Iboab rnce of iraud or oilier Iroi roper conduct 
the onlr account the larla is livlle for is aa to 
tbo rxisting slnlc of the iropcrt} dirisible and 
the enquiry directed I v the Court must 1 o in tip 
manner iisuvilt ado] led to di ei rrr what in fact 
tho irojcrty new fonsi ta of CAvelun loll 
SiapA V T’erenn Chindrr iinyh 8 II J /cy 
Aoarrrop v Ciirrni } I J u Pen S39 /oju 
^rffweArrfo } nnnff mfro v J aja Stltiithnla I iro 
Vhadra Auryonoffiyuno J J P S.. Jfoif d'O 
J i 26 J A 167 \(iroyanltn Paiajt \ htifinji 
i>urjjo;> Manrodt J L P 25 licm ''02 J ah 
Irtthna lyfrv A/idAummi 7yer I L 2 S2 Mad 
272 atid Shooincy Chnndrn Mas V JIfoiipAnrri 
Dossi 1 L 2 22 Cah CX4 I P 22 I A 103 
referred to OlAot/ Chindra J ox/ IhmcdhvTy v 
Pforre AfoJiun Cooho 13 IV P {2 2) ) 7u 6 77 
A P 317 and Mamodardat 3lantllal v tllam 
ram Vantlhl 2 L 2 27 Ptm 272 cxplainid 
rAKSTvajiwAH Hphe t ToarAn Dtrr (Ifllfl) 
I L n 43 Calc 459 

18(b)—— Separaticn— Still ly one 

tnttnlir — A membd of n joint familj Lcrcmc 
sepaTalcd from the others by the fact of svrirg 
them for partition Bot.>inAnA^AJA^ t Ar^^A 
CUALAM ChiriTY I L R 39 Mad 269 


3p Pattlilon between co owners 

-~ReTersIonafy Interest — Adminisiraior » j-otetr 
la Iramltr j/roptrtif — Permanerit leases — Prolate and 
Admtntsfralton Ael (I of I8S1) e 00 2\hero 
pbintifTa in a suit for partition were in joint po es 
Sion of certain property with the defendants as 
CO sharers under losses which purported to bo per 
manent leases granted to them under an arrange 
meot esnctioncd by the Court and where the only 
person at the time of the suit interested m chat 
lenging tho plaintiffs right was a party to the suit 
and did not contest the suit ~Ileld that (he 
plaintiffs were entitled to partition and tbe fact 
that the partition would hare to be set asid i{ 
the reyeriioner on coming Into possession of the 
property succeeded in a suit for setting aside the 
leases was not sufficient ground for refusiue tbo 
plaintiffs the right to partition Sundar t Parlni, 

I L P 12 Alt 01 t P 202 A m andRAoow. 
AaAov T Pipin Pehan J/irter 2 L P sy Qgj^ 
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HINDU IAW~FAIlTITION~<oHfJ 
ger of a joint Hindu family is not obliged to Lcep 
accounts while the farailj remains joint and when 
a partition is ashed for partition tahes place ol 
the property as it exists m the hands of the mana 
ger Under Hindu law as far ns the joint family 
IS concerned it is considered as one entity tintil 
the moment comes for division and then eacti 
party gets his actual share In the meantime if 
there are any expenses which should properly be 
incurred by the joint family purse those expenses 
are taken out of the family property and they 
cannot he debited to a particular co parcener 
Pamnath CnnoTiniAM t GornnAM Radiiakissn 

(1910) I L R 44 Bom 179 

82 Sale oi his share hy a co parcener 

— Smt by purchaser for partition — and {or fast 
mesne profits— Past profits cannot be alloned In ft 
joint Hindu family consisting of Cvo brothers two 
of the brothcTs sold then shaiea to the plimtiQ 
The plaintiff sued for partition of his two ffflhs 
share in the family property and for three years 
mesne profits Both the lower Courts decreed 
partition and allowed the plaintiff Re 63 lot 
past profits The defendants having objected to 
the port of the decree awarding past mesno profits 
Held that the past mesne profits were wrongly 
awarded TnoiBAK Gavesu v Pakuutiavo Qua 
BOJEB (19101 I L R 44 Bom 621 

33 - By a brother against mother 

and seTen brothers referred to arbitrator 
Qanesh died in 188a leavmg his widow and eight 
sons in 1885 his second son Gour brought a suit 
for partition It was referred to arbitration and 
m 1887 award was given by which estate was 
divided into nine e^ual parts and allotted to the 
mother and eight sons As the five infant sons 
desired to live with their mother jointly the 
arbitrator declared their shares to be Rs 0 890 
each but did not dmde by metes and bounds 
On the mother s death the question having arisen 
as to the nature of the right of persons to take 
her share among them at her decease Held that 
the share iri question was an interest in iieu of the 
mother a right toinaintenance which upon partition 
amongst the sons was carried out of the sons 
shares and at the death of the mother went back 
to and became part of the shares out of which 
it came Sasei Bsusan Shaw t HABtNAHAyAK 
Shaw 25 C W N 893 

S3a Evidence of — Revenue and Tillage 

records — Decree wiaie at Eegnlar SeUUmen^~ 
Decree for utdovs of superior proprietary tight 
—Rights subjects to tkoie of the other share holders 
In this case the plaintiffs (respondents) sued for 
possession of a village by cancellation of a sale 
deed of it executed on the 30th of December 
1871 in favour of the predecessor in title of the 
defendant appellant by three Hindu pardanashm 
ladies whose husbands had been hneal descendants 
of the proprietor The mam question raised by 
the defendant was whether the property (joint 
ancestral and undivided property) -was or was not 
joint and undivided at the date of the sale Tbo 
appellant alleged that a partition of it had been 
made there was no evidence of any deed for the 
lurpose hut he founded hia contention chieOy on 
the terms of the khewat and wajib ul arz and of 
a settlement decree of the bth of December 1869 
which was for superior rights in favour of the 
Widows subject to the rights of the other ebaiu 
holders Hetd that a definition of shares m 


HINDU LAW— PARTTIIOK— fon/rf 


revenue and village papers affords by itself but ft 
very slight indication of an actual separation la 
ft Hindu family and certainly m no case that baa 
oome before ua could we have regarded such a 
definition of shares standing alone as sufficient 
evidence on winch to find contrary to the pre 
Bnmption ol Hindu law that the lamilv to whiclv 
fluch definition referred had separated Their 
Lordships adopted with approval the above cita 
tioa from the decision of Leon 0 0 m Qajtndar 
Singh T Sardar ^ingh 1 I R IS All 176 as 
being a correct decision of the law Held as to 
the decree when on the one hand it declared for 
eupcrior proprietory rights in favour of the widows^ 
and on the other that these are to be given subject 
to the rights of the other share holders it com 
pletcly conserved such reversioners and other 
ownership rights as are inherent in the succcs ion 
to ft joint family property and negatived the idea 
that partition or separation had been effectuated 
by law m such a manner as to extinguish other 
proprietary rights The decree was not equivalent 
to an affirmation of a partition or separation 
having taken place hut was entirely consistent 
with the existence of the property as jomt and 
undivided and therefore with no prejudice being 
effected to the right of the reversioner therein^ 
in this cose represented by the respoodeot (pbm 
tiff) The presamptiOQ therefore against parti 
tion of this ancestral property had not been over 
come and the property remained joint Haob8IIA& 
Baeush Snton v Oakbsba I L R 42 All 868 
34 ' Competence ol member ol a joint 

family to bind blmsell not to claim partition 
The members of a joint undivided Hindu family 
can bind themselves for th^r own lifetime notr 
to claim partition of the jdiqt family property 
A fortiori a similar agreement can be entered into 
by the remaining members of the family after one 
member has demanded a partition and separated 
his share whether such remaining members be- 
consideied as still joint or as tenants in common. 
And what may be effected by an agreement may- 
be effected equally by means of e. Bubmieaion to 
arbitration followed by an award Pup SrvoH v 
Bhabhuti Sikqb I L R 42 All 80 


35 Suit instituted by minor member of 

fftnuly — Difference »» effect of as compared tilth 
Slut iitsMuied by adult members — Pover of manager 
to dedicate family property for rtltawus purposes 
Held that the institntion of a suit by a minor 
member through his next friend for paititiou of 
joint family property has not the same effect as 
the institution of a similar suit by an adult mem 
bw of the family that is to aav the mere institu 
tion of the suit does not effect a separdtion of the 
family but separation only takes place when the 
suit 13 decreed Gtrja Bai v Sadashtv Dhuridira} 

I L R it Calc 2031 distmguished Ghehmi 
Chetfy y iS«66omtna I L E 41 Mad 44'' followed 
Utti also that although the managing member 
of a joint Hindu family may be competent to 
dedicate some portion of the family property to 
rdigious uses during his life time he cannot make- 
BBoh a dedication by will Viila Bulten v Tame 
mmma 8 Mad H C Rep 6 Suraj Bunsi Eoer v 
Skeo Persad Singh I L B 5 Calc 148 Bathnam 
T Snasubremania 1 L B 16 Mad 3S3 and 
Ldkshman Dada Naik v Bamchandra Dada A ail 
1 L E 5 Bom 48 followed Laxta Peasad v 
Sex blAiunKOJi Bibajmaii Teutze 

I 1 E 52 All 45^ 
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HlinJU LAW-PARTinONworff 

So pait o! property omitteil from 

plaint— 0 / In a entt tor narti 
tion of tlic propertv of a joint Jlinlu family all 
t^e properties which arc known at the time of 
tl e m^itution of the suit to he joint family pro 
pcrtio* mu t be inclu l«l m the suit If howner 
by madieripnce or mistake or br fraul of any of 
the parties some of the joint famitj properties arc 
not inclu led in the suit further proceedinca may 
be taken t> obtain a jartition of them Bot it 
IS tlie «ljt) of the Court to allow an amcnilment 
of the plaint so that all the properties belon'png 
lolbelamilj riiplit be inelu Je<l 1*1 thcauit Lnder 
a 1 3 of th Cey'e of CmJ rroccilure l!W)^ cither 
the r )"inal or tie appellate Court maj maho such 
amindmenta as arc nerw ary for the pnrpo e of 
delermininz the real ijursiion or 1 rues railed in 
11:“ -It MCKrMlI LiL CtUKEPDIRTY r JOQTan 
Cmwpx CnAKEraim 1 Pat L J 39S 

S” ■' ■■ Mithrla — jotal /aroily — 

^uit for yorlifion bttieern fathtr ank ton vhttktr 
fathr* molA r son a inotA r and »on» step motAer 
rttfki h t?art Cncler flic J/iWiAi school of 
Hindu law in a partition between a father and 
son st the mitance of the on both the latter a 
motl cr and hit paternal trrandraother are entitled 
to share equallr with him and lus father The 
share taken bj the Rranlmother is not her afridAen 
and on 1 er death does not deiotre upon the heira 
to 1 er sfriiAan but poes bs k to the estate from 
which it came Such a share is in heu of mam 
tenant e and docs not c.ea c to be ancestral pro 
pens The institution of a suit for partition is 
an unequivocal declaration on the part of the 
piainli? (even though he be a minor) of liis mten 
tion to separate himself front the defendants and 
his share cannot bo diminished bv the birth of 
another member of the family subse-juent to such 
dale (m this ease subsequmt to tlio date of the 
preliminary decree) Kbisit'ia Lal Jns s Isaj* 
sr mrar JiiA 4 Fat Ii 7 38 

j-j Clear expression of latention 

to sepirate if effects — Jfler nrtic iiretiinf 
iTif'nfioi fo 4 pnfQtf joint /nmifyi/fiaWe /or mar 
noj »rp n s 0/ menttri' — falh » ijA< l> Qtte 
tiontj l <f( ghltr Unior the ITmdii law it is 
open to the members of a joint familj to ra*! “ » 
disision and a sesersne of interest in respect 
of a part of the joint estate whilst rctnimn their 
status as a joint family and holding th rist as 
the properties of a joint undivided (amiK Under 
the law of tho AfiCak hara an unainbignons and 
definite intimati in of intention on the part of one 
mediber of tho famih to separate himself "and 
to enjov his share in severalty bis the efflcci f 
(realm a division of the intir t whi h until 
then he bad h Ul in jointness No a libation 
therefore lay on tho joint famiU ti> pr vile for 
the CTpeti e < f the marriage of soi i of the Plain 
tiffs which took place after the litter had given 
fo tbeir CO pireencrs a nofue cloarli evprt sins 
si c'l an intention lilt lefort s d erre for j r»i 
tion wa made m their suit in tl e ( oiirt of fir t 
in tance Tlio father ha undoubtedlj the power 
uni rtbe llinlitlsw 0! ma’ lu" within reasonable 
limits gifts of movcablp pronertv to a daughter 
and m one ca 0 the Judicial Committee upheld 
the c'ft of a small shart of iinmoacahla properta 
on the ground that it was not shown to leimreaeim 
ftbli K Kamiuvqa Annabi i NaBaYAia 
Akvei PC) SC C W N 929 


HINDU LAW— PARTITION— confd 
38 Bengal School— Award — 

H ufou s shirt ui/A minor sons— -isorortf 

pir/ifion— CoMpromite prfidon— Co is nf rn/rr 

Jnr\*d\el\on - Chh Ptoetdurt Codt (Acl 1 of 19oS) 
O Will r — Regxstrahon id I of f!7<?5) 
t // (f)— Asfopjirf — Pts Jvd)ca{(i — riu/oii (Jnrt 
njht to ttUoK-^ucctsixon al death In an iwird 
tii a jurtition suit brought by an nduit 
SMI tho minor sons shores here dcc!are-i and 
ailitted collectively with the widowed mctfier 9 
ahirc Subs quently on one of the minois st 
tiuiing AoO and instituting a partition suit for 
dividing hissbare from the others and the mother a 
share there was a consent decree locorporatmg 
therein that the mother and the adult brothers 
hsd rtles ed or rclinijuished her share (obtained 
ha the award snd as heiress of one of the deceased 
minor sons) m favour of the minor sons who e 
shares liad been declared and allotted collettirelv 
as aforesaid This was supported bv - petition 
and an af&davit in the suit which was signed by 
the adult brothers agreeing to the arrangement 
but they had not b en made parties to the 
suit In the pn? ent pirtition mt by on adult 
brother claiming a nglit to the mother s share on 
her death the question arose (1) wh ther the con 
sent order operated ss an estoppel by record or 
rts judicaffl and (ii) as to the nature of the sons 
tights to take their mother s share during her 
lifetime // Id that the decree was outside 
the scope of O r 2 of the Civil Proee 

dure (odo end was 1 eyond juri diction The 
adult brothers were not cstDjped from claiming 
their share on the death of their w idowed mother 
The decree did not operate as rtt jiidicafn mas 
much as the second partition suit wr sfor purposes 
of dividing up a gnen collective share left un 
divided by tho award m the first partition On 
her death the widow s share whn^ was in li u 
of maintenance went back to tho hare out ol 
which It was earved out and the adult sons were 
entitled to a shire Tho mother s share as heires 
of Ih deceased minor son went back to the heir 
of tbe last male owner Bindem ^nl^ v Cnnscr 
SamStahs II R 20 III I 1 Prknal Annw 
Lnlshmt tani I L R 22 Jfarf 608 BirUodra 
Path V k/ilpcfart. Pardo I C L J oSS Ciirdro 
t V inh Sivgh 1 L P Cah f^t 
GobtrlaCl<a dralnl-c Duarha hath Pal 1 L R 
6 Cah 887 Sorolah Da es v fJAoolnn Ifo/on 
htogt I D R ISCale 0 and Balabi z v Rrvlh 
ytttbai I L R 30 Ca/c ”'5 twferredto SHA«ni 
Bneasb Shaw i Habi NaPAib Shaw (1021) 

I L R 48 Calc 1059 

39 Property left undivided — 

Af lAr liM« of jxarlition — Frrstimpfion fAof Ih/re 
hath rn « conijlrte porfilioii 6orA at la parftes ai d 
proj r<if — t/rm6er» AoW fAe family jiropcrl j as 
ffianfi IH eo»«n on— Facf tfal a podion of fanitlj 
jroperfv ** ftl’f as joinr Unints mu t be 

protfft Ixle anj olh r fret U lieu once nnvthing 
has occurred winch effects a separation of the 
njcmbers of a joint Hindu famil\ tfe\ are to bo 
einsideicd as holding tbe joint family property 
as tenants in common and if it 19 sought to shetw 
U«t ani portion of the family properti is to b** 
held by the members of the family as joint tenants 
and not tenants in common that fact must be 
proved like any other fact Gatn Aanlar Pira 
hhvratn \ Knmnm Pujaram (1593) IS Bom Ctl 
dt on ed -tiinadiboi v Uart Euba pii (iO/J) 

35 Boh* 33 Lda^vs Ladhuram v PvUmn at 

3z 
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HIKDU LAW— PAETmON— conftf 

^1903)1 r 301 A 130 Tcliedon UiMCUiSDSA 

t roKAiiAM I L B 45 Bora 914 

40 Service l^ata laads— LH/rar 

cht cmenl «iibjcgu >i( to yariidon tn namt of a 
member — Riglil of a ihni<(I member to tlarett 
eifranchtseil lands — Onus of proof It ft divided 
member of a Hindu family claims to share mi 
serwee mim lands wluck liclotigcd to tUc family 
but were subsequent to a partition m tlic family 
etilranclusedmtbenamo of ft member who naa the 
ofbee holder at the time of the enlranebisemint 
tbe onus Uca on tho claimant ol proving not only 
that ho IS a member of the original seriieo femilj 
but also that tlio mam ivas excluded from tlio 
partition ns undivided property in uhich the 
ekarcta xotavivvd tkoit ■joint rigVAa I uroppt ^ 
^yumn Bao {19IS) J/ II ^ 549 con idered 

\EvaATA ODBl PaO V SaTYANaI’ A' i AVAMCrxt 

(1921) 1 L R 44 Mai 179 

41 Customs —Patnlbhaga—Moopu 

A custom was found to ovist among the ffittn 
kottai Chotties inhabiting seven iiiiages tix the 
lliduca district of the Madras Itesidcncy where 
by when a Ch^tti during the life of bis uifemftmcd 
another wife ho appropriated out of his propeiiv 
ft portion called oioopu for the first wife t roam 
tenaneo that portion descending to het eon it 
elie had one and tiio rest of the property was 
ootionally divided one moiety going to the eon or 
eons by the first wife and the other moi»ty to the 
son Qt sons by the second wife ta a suit (or 
partition brought by tbo only son of a first wife 
against his father and the sons by the second 
wdo the Judicial Committee applied the custom 
without however determining what the Uthcr a 
shiro would bo in tho cireums antes as the ques 
tion did not anso before their I ordships The 
authorities as to the custom of patnibbaga or 
the division according to wiles considered 
(/udjmenf o/ fAe Ilsgh Court rttersed ] PaLa-i 
AXPA CnBTTUB t ALAOAN CnETTi (1921) 

I L R 44M ad (PC) 740 

42 iuifh^ son for 

pariidon njatnai/al^er and father s aficne —Ahe 
nation held not bindinQ on Son—Form of decree to 
be onen fo the son If in a. suit for partition by a 
son against bis father and an alienee from tbo 
father the Court holds the nlienation not to bo 
binding oa the sou tho son is entitled to get n 
do ree for his shire in the family properties with 
out any condition bem„ imposed on him to refund 
tho consideration f aid by the elicnoo to the father 
Sahu Him Chandar V BAnp SiiiyA (4947)2 X» P 
30 AH 37 {P C) LB 44 J A m apphed 
The dictum of IIitteu J in iioer Hnsmol Bos 
• V Sundrr Das {1835) I L II Calc 396 not 
foUo\ ed Held further by SESHAonii Aysas J 
a son IS bound to pay ouly such debts of his father 
as esi&t while they oro joint amj noon geWu'g 
a decree for partition becomes divided from his 
father as from tho date of suit for partition 
Any Iiabil ty of the father to refund tho consider 
ation to the alienee arising ns the result of tho 
decTOo for partition is a liability for unliquidated 
damages and not d &{ and even if it bei'ornes n 
judgroout debt U is not a debt esisting on tt e 
date of suit for partition SurvrvASA AiYANOAb 
* \\.uwu WAMX A^yA^QAV (1021) 

J L R 44 Had 801 


HINDU LAW— PROSTITUTE’S PROPERTY 

— 9<fi Van — Proififufc s 

fropeiti/ AuccMiiov to The mere fart that a Hindu 
n onmti lias adopted the life of a pro titute docs not 
ever the tic winch connects her to her kindred bv 
bto^ and crmscuuentlv her slndhan property 
•wscs upon her death in th»* ab cnee of nearer 
Mrs to her brother s eon ns an heir nnder the 
Itcngat school of llinlu law Tom Mtinnee 
Possra V Jfofce IJuneance 7 Mac I ej 32a 
S d D (0 S) 227 Fannalh ToUpatlro \ Diireja 
Sundft Debt I I P 4 Cah 5>0 In the goods of 
Aflmineynionr*/ 2Jeua7i I L P 21 Cole C07 Bima 
fianda v ratUsJiort Parrnapi I L P 2Z Cole 
iI7 Sama ^lojes Peu-a v ifrrfun/ of Stal for 
Jnlm I L B Calc 25t and 3i;ndari Lt am v 
pMamhart lylant I L 1 3’ Calc S7l overruled 
t<a Cm a& VvoVi that tia ot hlood w de^ toyed 
by unchaalitj or in the case of a Hindu woman 
by her adopting the life of a prostitute liishtshur 
■V Mata Ihohm 2 AU 11 C 300 J/inammaf 
Canga Jo'i v f fiostla 2 L R f AU 2fi Adiyapa 

V Jritdrofa I L J 4 Pom 104 Ao;»ycdu v 
Palkshint i L P 5 ^ ad m ^iWaniya PiKai 

V Pamasams 1 illai I T 1 23 Vod 171 Phut 
path Mendoi v S crtlaij; 0 / Stale for India 10 
D }i y JOSS SnrJan Posee T Senye Ciaran 
Xfair C C L J v72 ari fripyra Cha art Danner 
fee \ llanmait Peust J J P 3$ Cale 4D3 Bp 
proved SiV'otonpu v ifmul J L It 12 J/oif 
277 and Nora anna r Cangu I L B !<* Mai 
J33 distiDguisbed and di sented from HtrALAt 
SiMonA t TnirtBA Cuaiuv 1 ay (1013) 

I L R 49 Calc 659 

HINDU LAW— BEUCIOUS ENDOWMENT 
St» Hisiitj Law— E voowtierr 
1 . 1 — 1 - HourcuKi JLTvtA 

Avceemon to — Onus of proof— Indian Succession 
Act (X of 1865) t 257— n lU not probated »/ con 
be used »« etodrnre and for tshat purpose — Indian 
Pmdence Act (2 of 2572) S 32 (5)— Pefatumafiip 
telueen Mohunt and Chela if retoliontAip by adop- 
iutn—EzisHnee of relationship staiemmt relating 
Iff One B was the Mohunt of a mu(A known as 
tbo Khumbakul Muth He was succeeded by his 
cAefa S After the death of S the plaintiff claimed 
to be his lawful successor as his puruSAai The 
defendant resisted the claim on the allegation 
that he bad been adopted by 3 as a chela The 
muth la question waa adooittedly a maurasi mulh 
and the Court found that in maurusi muth the 
(hela Bucoecds and in default of a chela the guru 
hfcai Buweeds and when there are mote cTielos 
than one the eldest generally succeeds but a 
junior cAefo may succeed if ho be found more 
capable and if ho bo splccted by the last Jfohunt 
»s hia auoces or £f«H that it was for the pUmt 
ifi to prove that ho was the chela of B and that 
the defendant was not the chela of 1 as he must 
BQGceed on the strength of his own title and not 
on tho infirmity if any in tho title of the dpfen 
(lant In the course of the evidence m the case 
two wiUa all ged to have been esecuted by 2J and 
S respectively neither of which was proved la 
tbe Irobate Court were produced tho former of 
whKh only Was found to be genuine Held that 
Botwitbstftnding s 187 of the Indian Saece«sion 
2lct which 13 incorporated m the Hindu IViUs 
Act a will not proved In tho Probate Court may 
be aaed vn e-satSence for a purpose other than the 
estabtishmeut of a right as executor or legatee and 
(a the present case the recital ia tho will of B 
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n&DtJ LAW-RELIQIOUS ENPOWMEHT— 

con i 

Mhich wai fjuiii to bo cciiuinc that lie hal do 
01C cl 0 an his e\ !t except i uai aimi siWe in 
cxidcice ttnict » 52 cl ol the Emlcncc V b 

iaiimuch an the relationnhip b tn-evn a Mohait 
aii Lii cA 2i 19 a r Iitioinhip bv adoption and a 
s atement that t bw one tJ h U anl hi* no other 
c* 1 19 a atateraent rtUlm, to the e*ist'“n e ol a 
relitionihip Acntt'TAVA'iDt l)is t Jantwirii 
Di« (lJU) 20 C W K 122 

■ , . ■ — ProO} t’nl pro 

J<r1y } xi l( n cn./oi«i oi d jutlef—I ermineiii 
injj il f niijH-3 d {icaJioa \ p rmanent 
icin''e 19 not absolutely esscntisl for dedication to 
a Xba5»ar \Vh''ro ibo intention ol ibo donor 
appeared to haeo been to <1 Ji ate the prop rly 
absolu cly to dew eA to the fvt thit tU ineotno 
of the JI ojkity eicceJeJ th exp nscs of the 
«Ad>3 and the ah’aifi frc'ju iitl> dialt with the 
property or th m ome aa personnf property 
won! 1 not mx^o the prop rt3 ee uUr aobiect 
to a chxcjc for tie deit aS in Mirs Motion 
Gao E JIocuK r Nijioob tfoaut Gdotc Moauc 
(1910) 20 C W f 001 

3, — • '■ — 5A ’'JiOAcp de 

tvlitien cf to hstri m thtobient of dsre liom hy 
lounJ r on tic d ilk of litt cAcAnif dulj appotn %d 
hj h a— Ih/f yjiiny t lot lo ulil and appjiultny 
awcMsiva ttu^iieri^nt /otto npjioinfm ni o) ih t>a t 
— I r f i t priaei^e of —^A hi It ohet and 
rvjlU nature of A Hindu teiCaior had two sons 
by tus firat wtf an I four tans by hi secon 1 wife 
In his will h" frond d tint all his properties 
would devoirs on his famitr Deitr and ris second 
Wife anl two of her eon J and B would succ s 
lively be axe utrix sni ex cutors and that bis 
two sons by his ftrsl wife tvoul 1 not b appomtel 
exeeutors ifier the death of the second wife 
anl her ions J and B her other two eons died 
one l<:a"in5 a widow defendant Ka 1 Of the 
twosonxof the testator by his hnt wifo one (do 
fendant >o 2] was living and the other had died 
leaving a eon the pUintiil who brought the pre 
sent action for a declaration that be had a ( >«x 
annas share in th" it tailthtp of the D itv Held 
that th cf!e t of the wiU was to constitute the 
second oi/o an 1 hT oniJanlB uccessire »Ac‘ r 
ci the endow menta themnh they were describe V 
as executors in reap e t of the endowed prop rtv 
That the teststor d <l not pre cribo how Ih th ■* it! 
ship \ QUId devolve after th" death of his sjn D 
In the circuniitances the devolution of the oSi e 
of skentl follows the lino of inheritaRc from the 
found r m otb r words it passes to ins heirs uniess 
th ro has been eotn iisi^o or coors of d tlin" 
which points to a differ nt mole of dev lution 
That on the death of B the last ih !?att Darned 
by the founJ r the pBi e veitef in the four sons 
of th founfer then ah'e namely the two atenne 
brothers of A an i the two sons ot the fouoler br 
his first wife and this notwithstaniiii" the fact 
that th" founfer mtenl d to exetuJ lua sous by 
his first wife for the heir at law thou h ut terms 
esclulei from b n it uni r the will cannot bs 
etclude I from his g»a raf right of inheritanee with 
out a valid devise to so as other per 01 Tajor v 
Tajore L P L A. {Skp €<> Tho. tbs 

plamtiH hal a four annas share m the ih^aUship 
That the pnn iple of ve ted ml rest while the 
actual enjoymsat of ths <.xp tsi interc t is past 
ponel till the termiaat on of the life estate has no 
appli aifou to cases of the pres at d scnptioa 


HINDU LAW-RELiaiOUS ENDOWiHENT— 

eonlif 

That a sAcbtid bolds his of&ce for Lfs but this 
does not sij,nify that ha has a life interest m the 
ofi with the remaind r presently vested in the 
next taker Tlis entire oifico is vested m him 
thou h bn paw rs of alienation are qualified and 
xestri t J rh position of a ah bad is analogons 
to that ol a Itinlu fcmite m possession ol the 
estate ol the last full oivner ratlier than to that 
of the holder of a life estate and when a founder 
has given valid directions as to the devolution of 
tho ah baitihtp as in the present caso upon tbs 
death of the last ahebait tbs office vests in persons 
who at the time constituted the heirs of the foutidet 
provid dthalast rlehxit has not taken it absolut ly 
when the offi s has go vested in them upon 
tho deata of ea h m mb r of the group it pas cs 
by succe uon to his li ir subject to tho important 
qnaliiication that tbs ride— that when s worsaip 
of (ii Mr has b en found d the ahabaUahtp is 
vested 111 the h irs of the founder in default of 
evidence that Ks has disposed ot it otherwise or 
of th ro b mg soia evidence of usa^e, course of 
deabng or some ircumslances to show a different 
mole of devolution — cannot be applied so as to 
veal the sAefnifsAip in persons who according to 
Die usages of the worship cinnot perform tho 
nshts of the offie KnvJiKS'st Dsssi t Nisuvja 
Bma-r Dis (jpio) 20 C W N 3 I 4 

4 Te tsforc tabhshjag wbetherao 

endywffl nt » rent and sub tsntisl or m re]7 
iDuiory — Attempt lo ai a’A‘ah a perp luily in faiour 
of the iaattnlanti of ih aeluor By a deod of 
endowment s^ called exe utci not long prior to 
Ins death n Hiidu professed to dodicate prncti 
sally the whole of his property in favour of aa 
id )l It wi proevi d lu this da i that the aetUot 
should applv for mutation of nam e m favour of 
the ido> and that he should u o tho meome of 
the prop rty for the exp ns pujn and raj&Ao^ 
and for the repair ol tho temple and that he 
should keep r gular ac ounts of tho income and 
expenditure The settlor himself was to be the 
lir t manager after him hia wife and thereafter 
tus dau^kt r e sons and their descendants Some 
eixtesQ months after the execution o this deed 
tho settlor died anl was aa ce i»d as manager 
by his wife The vidsw bruu ht a suit for a 
declaration that t'l prope tv vas endowed pro 
perti in ibc c nr c of hi li it cam to lioht that 
110 att mpt had b n male to obtain mutation of 
nam m lav lur of the luins-'er that no accounts 
If Tc forth oinin^ relatin" to tii ai nmutratioa of 
the prop ity by the s ttlor that th exp nditure 
on the il>l iid not amoon to ruiro than one 
teath of the vussm nwi that the widow was 
unable to a ouat fo her own dealings wi h pro- 
pertv the subj ct mitt r of th sjit tlelJ that 
in the e cir umstancei th ra had been no teal 
d dicalion ot the properly to r ligious purposes 
but only an attempt to create a p rp tuity in 
avojr of the den lants of the 8 ttlor a daughter 
Sar TiUKor/i r bCKiiDeo boon 

I L P 42 All 395 

5 P'lSf ccAariteifr trust 

minaj m nt of—D to u lon—rijlt of /emi'e A ira 
Tho n at ol luxnageji at of a jiublic charitv pos 
es ci by tho ra Jib rs of a Hm J a famitv dos ends 
lu tho abs a e of a cos om to tho coatraiy to alj 
tho h its in lilift" femal s in t o same manner 
aa ordinary family p*o»r y A clai t tho 
mo t senior male memoir alone i (ha 
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tUn toUd By nn ^ of Oi'vtttrjcc* 

,ro cxcludc(lfromni3niR''nicnt ehou was pJncwl i„. .t,,, pun'cisp of liif 

i ‘a.s 

«m"o! I'^dccd Sf o«d"™"t.t mnm>nl Il'JJl.lMi'i to- tl.o dVcn' dlrf 
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„om determining ‘fUf'"'®"® . , 4,_„ a 
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HINDU law-reversioner 

5ee Law-Sobrehdep 

See IlivotJ Law— 


Eft Res Jooicata 


1 L R 41 Calc 69 


‘•//•vj. — - 

<»noIum«7it4— H»«du fempUa nght of to Mtnl 

UtU by tbe Full Bench (Sad-^JVa Ay’T^ 

that -ordmg to the ^ao.« and 


S„ ■in.oi™ Rnunj 219 

K1.7«»)''Vnt"'nSSg'To-ThoV«« 1 — — TiSr/to-l’i; 

mecSlnti obtammg m the Madras Rre^d'"^. » fSTproo/ 0 / colHaion of neorer 

Ilindu female 13 not incompetent by reason of her tL 'rvUe that suits to set 

eex to succeed to the office of arebaka in a Umplo ftmnle /*ter female heir having a limited 

• "-'““r“s“4VS’88e 

Ueld that tbe office of the makes an alienation the 

hereditarj Priest is a Nibandha and ranked may sue ^Jthout proving^du 

among the hexcd.tarj rights of ii^OTaWe ^^een the widow and daught^ CmnAM 

3= Had 410 

Gochisuaekar t Haroowan Ramji T«.wai representative — Ihr'd‘i 

I L H 37 Bom 95 " — — begai rr^Je 


37 Bom 95 2' Procedure Code 

StieloU agreement ^‘n7)~Ag^a Tenancy -LLon 

ilhpuj n ofOoLvr that laltir lo Joifett office ^9flS « - ( One ^ A fil«d a suit for p 

- ibHvalofvrttate J90I) » „r,A for cancellation ot a VfJ 


n puj n of OoLvr that laltir fa JoiJtn ojpee 
nil »conducf »o ii« rfefcmin<d I j tribunal qf pritote 
p Mon Ptijaris of ihaliir — Condition that Pvjane 

ihould forfeit offic upon muconduct or neglect to he 
found bj Irilunal of prnale pereone */ lafid and 


J90I) > £0’ cancellation of a per 

of certain bv her mother but died 


anoma jorjeit ojjic upon muconauct or negitn to oe iiK«.t*— 4 ?*®® ® jgncT of the suit I/eW 

found bj tril unnl of prnale pereone tf lalid and during the p ^ ^ malo owner 0 

en orciolh bj Cnil C^aurt-Condition if tahd on ^vcrsmnary heir ol in^ 

ground o/remoifii«»« — Ituhofperj iutdes 1 / applies property in sn _ jj^fj also that where tne 

to personal contracts — Pritti/e Irihvnal decutonof tiTO of the plain 


( ) 


DirL‘n[' OF OVSES 


( 2000 ) 


'HlSTl'D IJiVT-l^ETERSlOS'ERwon I 
df' nl»n »in] W 1 thit h<* wA' m p* c >o«i 
c' tl)** Uni m *ti't A a Irnint Imt di I imi 
thi V A tPn»nl of the pUintiil the Civil 

C trt t»~*d net n-juiro the defrn hnt to m«titu ^ 

A ait n the Revenue C utt a« litvcted b\ ■ _0» 
<f the \'•e^ Ten\nc\ \et 1010 I iciitl I Al r 
vritl riJA'f ‘=1^051 ( 101 ( 1 ) 

I L R 33 AU 15 
*1 ■■ - - — 5ii»t /or drrf'trq 

I oA ! y r(r^rt <• n r Ih jl f! rd <f g fl bj loll roftfe 
te' rc I ttiOfjra r aid / r on nnd fitb r 

T 1 fa / r in eonyfnerf fa d td tf g ft 

finlj—Pfopn Ii/ rf ' liralion—^o'trt /« riamp 
Tije j 'sinti'T cUme 1 to U* the rever«>on\rv beiw 
eip clAn: rf one 1) a'ter the deaths of bn trilor 
ani d\j h ef to;: th r with one S It onpe-tml 
th» /> « wi low an 1 diu liter ha 1 e j cute { a deed 
rf tamMen nat in favour of S who on Ins part 
cUimed to jy th" so'e immediate rorer inner In 
tl e p'ain the prater was for a d cKrati>n that 
the deed rf cdt was in '’t.ctiac a-am t the plain 
tifl for flat poss ion of the pn n-rtv m *mt 
fo ll -ppointmen ofAleceiwt tor a declara 
tun ths th" plaintiffs were the reversionary heirs 
of "r the death of Da widow an I daughter 
Coirtfees were pad upin th te prajera m the 
lowerCnurt which di •ni cd the suit as prematiiro 
hi in th" lli"h Court tho phmtifl* onlv aousht 
{o A d da a ion as to the de 1 of ;;ift an I far the 
ippomtm ntefnl eeiver \tllieh ann^oftbo 
*pp aUh"UM fprajer also was given up J up" i 
tw nt\ onlv in court f"^s was pai I on th" a| | al 
Jlt.ll that the appeal was sufTioently siAm|ed 
That th" plamlifis who on the evidence app ar< I 
to be so ne of th" immediate reversion rs weto 
entitled to have the d cd of gilt declare 1 mopera 
live as ae^nst themselves That the (act that 
such a d clara ion must h founded on reasons 
that could supnort a declaration that they were 
heirs to D could not ehut them out of their right 
to a declaration as to the invalidity of the docu 
ment in question Jaodeep NaftalH 8tKOi( r 
JaiHASi Korn (lOU) 19 C 'W N 1191 

4 JltjM of prcsumplat fttcr 

« nary h r to d daratian of hit right — 
ojainjl ccidoio m pointtion of 7 tr husband s eitate 
for waste ond lerong d aling loilh prop rly—Fod re 
to proa charg » — i?ig7( of reiertioner to sue for 
prot cl on of Ih huband's eitate A plaintiff who 
b ought a suit as pr sumptive reversionary heir 
against a wiJow m possession of her husbands 
estate in otd v to protect the prop ily and made 
char es against the widow of vast" misappropria 
ton and oth r wrong dealing with the property 
none of which charges were established was h«ld 
not entitled to a declaration of hia right as rever 
siotiary heir even though his title hal been dis 
puted m the suit It is not legitimate to give 
such a plaintiff under cover of a prayer for fur 
ther r lief ail after the substantial beads of his 
efaim have failed anj greater ri^ht to obtain such 
a de Kration than he would have had li Jt had 
been as! d tor directh anl unaccompanied b\ 
other an! unfounded claims Jatpal Kitniear y 
Indar I xh id ir ^ing\ I L R d All 2dd L P 
31 I i 07 and I eninfa larajatta Pillat v S«6 
iawrtaf I L R Mad 400 P 42 I A 

129 di in„uished Jan sk: Amiui, » IvASa 
SAV«AM iAiyAn(101C) I L R 39 Mad 634 

5 ■ ~ Rcteriioner con 

ignling partj to saJ by icidoio rt'ii taducing per 


Hwrou LAW— REVEHSIOKER—confd 
fA«i tr ti i> fi(iv nnd act on fahf rfcifafs tn deed of 
sale pirporlifig lo show legal necessity — 5ii6jrgwen/ 
suit b J tueh recrrsiontr chall ngivg ml on account 
of ah# nrr of Icgil ncect ilj if Ues — Estoppel by 
eoHitet The plaintiffs rcicrsiontra on the death 
of A Ifindu wKloA sued to recover certain lands 
which liA 1 been piircln ed from tho widow by 
tho defendints It was found that the recitals 
(n the dee I of sale were not true and there was 
no legal n cessitj hut that tho nlamtiffa who 
sscpe consenting parties to tho salo induced the 
defen {ants to believe the recitals to bo true and 
to act on them and themselves supervised the 
vKCtion of buildings on the land at defendants 
cost i/etJ thi* It was A ch'r ca t of e topp I 
h) cinduct No person who is a party to the 
puttin" forward of a recital in a deed and induces 
Another to act on it can nftcruards ho hoard to 
saa tliAt the Tcotals atv not accuvato and the 

r IsintilTssuit must fail IJiit BANESWvni DEBt v 
[SRIDIISN ClliTTlCilinYt (1910) 

21 C W N V28 

( — - - I — .1 . ■ I — J?eirriio«6f*— 

II idiw s filate—J ilole tnlcn under Die mmagrmenl 
of If ( oirt of n nri/t— vlficiini'oiij by the Co'trl of 
II ardt—l ower if ( o irt (f 11 ardt 8» to afienirfioiM 
ifabiotalr or limit d hit that of the limited oia«er 
—Coutt of llurif* lc( ( Vmf i4c( / of JQO ) » 35 
— Suil by ret fv^iio irr# for d'clarniion— IfieMntionf 
A«/J good—DeeUrahoi as lo title of pfninfij? as 
rnersoner f exilegiim—fom.crsionofTtntin 
hnd into uisntii rc il—J o orr oj ttidoio (o commute 
—El d ire 4et{.lofJ$72) > 3S—Copi sofTaUdi 
etc made iH o/liri ll rrjislers 1/ a fmissitfe Whoro 
the plaintiff claimm^ to he the nearoBt reyer 
sioncr t> the Ust male owner of a Eammdari 
euetl (or a declaration that eettain alienations 
made by tho Court of aids dunoK their manage 
ncni of the estate on bohal of the adoptive 
mother of the late zamindar on her succeeding 
to tho estate as his heiress on his death oveie 
not binding on tho estate beyond her lifetime 
Held that the power of the Court of Wards under 
e So of tho Madras Court of Wards Act (I of 1902) 
•a m tefras Absolute and not governed by the 
restrictions in the latter part of tho section that 
the Court of Wards had absolute powers of al«sna 
tion »a reapeet of the property tahen under its 
charge although the person on whose behalf the 
management mss taken up was only a limited 
ovtD r of the property like a widow that consc 
queotlv the alienations m tho case were valid 
without proof of aeceasity aucU aa would support 
an alienation bv a Hindu widow and that the 
eoaveraion of rents payable in ] ind into money 
rents is within tho lowers of a limited owner like 
A avidow Hid further (n) that reversioners are 
not entitled to sue for a declaration that they 
aro tho nearest reversioners to an estate unless the 
decision of that quo tion is incidental to tho grant 
of eomo other relief to which they may bo entitled 
/i «i/iainimf V 'larn'/an'iinmirr 1 L It 39 jfad 
Sit appU d and (h) that copies of actual letters 
such as Takids from the t-elleetor to the Majum 
dar and Ins replies thereto inado m registers of 
of&Lial rotrespondence kept for reference and 
tecoid are admissible in evidence under « 3j ol 
the Indian rvadence Act and ate cntitWl to t real 
consideration Eaiah Multu Ramalinga &eupal{ 
V Perioiiovagnm PiUai L R 1 J A oi)y 
referrel to Navaseetha Ki{isu"A Tiievai. v 
RA3IASWAM1 Pawdia Tcaiavae (1916) 

1 L. B 40 Mai 871 
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HINDU lAW-REVERSIONEP-foJin HINDU LAW-REVEPSIONER— co-if? 


7 J of reter 

noner — Svtl lo rccoitr propftly of jmiirf/attcr 
alujtated durtii'; tnfatte^ cj v€tI rctcrtiontr to 
agnates of deceased — Contjjrcmts' Jtmole ceertr 

and her husland — Auards tn terms of ccmjrciMst — 
Auard made decree of Covrt eindcr Ad Mil of 
JS59 s 327-^lmitatfon Ad J877 Sdi II Ad 
55 141 — Guardian o/ minor A Hindu reversioner 
has no nght or interest in prcKenU in the property 
winch the lemale owner holds Jor her U^c Until 
it vests in him on her death should ho survive 
her he has nothing to assign or to rel»nf{»ish or 
even to transmit to his heirs His right hecomes 
concrete only on her demise until then it is a 
mere spes sticeeastonts llis guardian if he 
happens to he a minor cannot bargain with it on 
bi3 behalf or bind him by any contractual engage 
ment in respect thereto On the death without 
issue of a Hindu governed by the hlitaheham 
law and admittedly separated from bis agnatic 
relations (respondents! leaving a widow a daughter 
K and the daughter a eon a minor (Appellant) 
the widoiv though opposed I y the agnates obtained 
possession of her husband a propertv for her life 
estate On her death m 18G4 a di putc aro c 
with tho agnates as to A a right to auccced 
in which her husband B took part as repre 
aenting K though there was nothing to 
show that he had anv authority to act cs 
her agent The matter was referred to arbi 
tration hut before the arbitrators had taken any 
action a eompronliso was conic to m which P pur 
ported to act for K and her infant son, the effect 
oi which was to completely evtinguish the rever 
nonary interest of the appellant m lus grandfather s 
estate The arbitrators made an award m accord 
asee with the terms of the compromise It was 
not shown that the proceedings before the arbi 
trators ever came to the knowledge of A but it 
appeared that she not acquiesce m the award 
and the agnates had to apply to have it made a 
decree of Court under e 327 of Act ■\7II ot 18c>9 
the theu Code of Civil Procedure and notwith 
standing A s continued oppo ition such a decree 
was made and enforced and the respondents were 
pot into posseision of the properties in iSVo A 
died in I&Oj and in 1903 tho appellant brought 
a Bu t to set aside the arbitration proceedings toge 
ther with the compromise and award as being 
fraudulent and taken and entered into Without 
knowledge or authority of A and for a declaration 
that he was not bound by them Held (reversing 
the decision of th High Court) that until E a 
death the appellant had no right or interest m the 
properti s which could bo tho subject of bargom 
Ji a action in refemng to arbitration any ma'ter 
connected with tho appellants reversionary right 
was therefore null and void The award was 
based on tho compromuo and oven J the appel 
lant had had an esisting right P would have bad 
no power to enter into an arrangement which 
estmguished his interest practically without con 
eideration Tho eompromiso foo nas not for tbo 
benefit of the minor Tlie decree enforcing the 
award was based on tho finding that A bad by 
her husband It acquiesced in the reference lo 
arbitration and that she had consented lo the 
eomptototsc and was therefore bound by the 
award tbo order ot the District Judge which wai 
affirmed by the Court affected A a interest 

and bers only Tho nunor nas not a party to 
the npp-al to the High Court ord the Civil Courts 


did not m any way purport to deal with or adjudi 
cato upon his reversionary n^ht Tho procccdingfl 
therefore culminating in t! e decree bj which the 
appellant was sought to Le hound were entirely 
devoid of the conditions cn which alone a rever 
sinner can le shut out frrm Jho as irlicn of his 
nght which comes to him nUogcthei mdcpcndenfly 
of the female owner Arfcjnn An f7torv Pajoh 
of Shtagtrrga 0 JIco 1 4 dl9 di tmgui hed 
Amhit a favan Styan i Gava Sincii (1017) 

1 L R 45 Calc 590 

• 7’etcr I oner* 


— Comprotnist cf dupnies letirten He vidow of the 
last viale tertr teJo tool the trhole estate cf a Iltndu 
joint family by guniicrthp and oiler vidoics of 
family <»fif/;d only to moir/ernnec ard ptrsn tiho 
claitntd to late teen adopted ly one of Hie tritAt *— 
Diuswn of the properti/ bettieen Herr — Clams in 
rftciry trtdou of tolt male otci er to a/rree lo foie less 
dan s/e i« entitled lo end alter ler po itio lo her 
detriment — Fvti re cla m ly eJU''ed adopted ton for 
poaeeition of vhole e ia(e~—Lelopjtt of claim as 
rererstoner ly compromt e proceedings At the Umo 
ot hia death in )SS3 P one of three brothers was 
by eoTvivorship the sole owner of the estate of a 
Hindu joint family and his widow became entitled 
lo that estate for life Her title was however 
diaputrd by tbo present orpcllant and by P and 
A the widows of tie preaecea cd brothers of B 
The appellant set up a claim to the entire family 
estate based on tho ollcgation that be had been 
adopted by P to her derea ed hosbaod and was 
entitled as such adopted son lo the whole pro 
pertr P supported bis claim and toge her with 
A alleged that t'-e three brothers had separated 
and that their thre* widows were each entitled 
to a one third share of tho estate To protect her 
own interest and tho s of her daughter the widow 
ot B brought two suits one of the 20*h of January 

1891 against tho appellant and P for a declaration 
that tho appellant s alleged adoption was null and 
void That suit was dismis ra on a echnieal 
ground and an appeal acsmvt the decree dismi s 
iDg It w„s preferred to tbo High Court at Allvha 
bad The other suit was brought on the •tth of 
February 1892 ogainst P and A tlaioiing a de 
clar-ition that B her late husb-nd had been tho 
sole owner and possessor of the entire family pro 
perty that on ms death she was herself m posses 
Sion of ami entitled to that property according to 
Hindu law and that P and A had no rights in it 
except to maintenance Eefor the second suit 
came on for hearing B s widow her daughter 
P A and the appellant bad on the Ist of August 

1892 entered into » eoinprwni c referiiog their 
disputes to arbitration the csalt of which was 
that iJ a T idem her daughter P and A e-ich ob 
tamed po ses loo of o one fourth share of the pro 
perty «i ibapiife The appellant tboiigi AlloJfrd 
no share of the faniih propertv obtained the 
share all tted to hia adoptive mother P who relm 
qnislied it to him hv crecuftng a deed on the £‘’nd 
of 'ugust 1838 in hiv favour In the award it 
was it ted that the AppelHnt hod been adopted 
bv r but that he hod nothing to do ns such 
adopted wm with the sliareo allotted to the other 
ladies.. lie obtained in aecoxdanrc v ith p s 

ot relinquishment mutation of names in his favour 
The appeal in A s widow s first suit was not sup 
ported and was dwn-i «cd ard the second suit was 
withdrawn In suits filed respectirclj on the ICth 
of jQly m*» and the 28 h of August 1919 bv the 
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BITDU LAW-REVERSIONER— 
arpcllsnt for fos m ion la rcTCraioncr to the c tato 
of P of the iropcrtica ellottcd in Tanuarj |8 3 
to 2 » *iJow her «lsu-hter and A it poctUely 
/7Ji (aCmins the dcciuon of the Ifish Court) 
that the appcUail «a* precluded from elawnmp M 
a rtrtT*lcmer hi» having teen a Ijarty to tro 
coBipromi e mterfd into in !?'>'* which and the 
airardi rea le in accordance with it were hindinc 
on him He had at that Ittne no right of anj imd 
to anv I* are of the property of the family at Lest 
be had tie rrere expectancy of l>eing reversioner 
on the death of T a widow ^umujurfrfia Codnm 
Ilvtein V itd I Aoheivdi/i" ! L P 31 

Lorn Id diatmmiishfd The claim of the appel 

lant influenced il a widow who was induced mainly 
bv that claim but al o bv the claim of P and K 
to consent to a divL ion of the family property in 
which th>* onlr obtained a ore fourth share. By 
lhow> claims she was indace<l to agree to a com 

J fonii"« against her own interests and Iho o of her 
aughtcr and to alter her position preatlj to her 
own detriment The appellant was a party to it 
and under it ho obtained a substantial benefit 
which he has ever amce enjojed Ifo was conso 
qoently bound by the compromise and could not 
now claim as a reversioner l\AMUt Lsl i Bpu 
I jt, (1018) 1 L R 40 All 487 

0 ■ Ptiert oner* eon 

itnt o/ The eonaent given bv the rcvefaionera 
would certainly raise a presumption of the exist 
eaco of legal neeess ti SnvasirraRX l)*stA t 
E.STMV JlorTo.oi; to „ oj,, 

JO }fr~t ogehy tciJow 

—^ifil /of r<*mpfioajfW6y f^a tnJow —Ditmiual 
of the *’ If on an olmt sio-i ty the tc dot 1 1 

a eirtvioi* s if— -tppMf fil d hul u;tlf»lrawH~-i>i btt 
gve I ft hj reumontr lor rtdemjition — IPifoioa 
tale I not miolte a Inal oi the r jht ' re^ 
jiener— Firir Inal — Pen Judieatt'~Li niltOoH The 
plaintiffs sued to redeem a pos e orv mort age 
dated tlie -■’nd D c mber 18 x ft was e e iitwl 
by the widen of the last male lioldcr and contained 
a Cahxn Lihan clause that if tho mor v was 
not paid Tithin a jear the mortgagee ho'ild be 
come the owner In l8''o a suit was filtd bv ice 
widow to red cm the roortgaeo It was dismi cd 
by the WonailJ on the f.roifl I that the widow had 
admitted on 2Ist October I8.»^ in procee-lings 
betw n thi morf a eo nd th t nsit I it Ih 
mortgige" hid under the Cahan Ijihan pro 
vision bccoin'* the owner of the property Agiinst 
the deci ir>n an appeal was filed I lit it was with 
drawn Th widow cli d in IJO- and in 1911 a 
suit was filed I y the reversioner f r the redemption 
of tLo mort n'-o « f 18x The defendants pleaded 
limitation and contend d that the suit was I aired 
b\ rei }i I‘ial i in cons qiicn o of the d creo against 
the widow in the suit of IsCj flell (i) that the 

euit was nut barred by rf) j licalt a tho d creo 
in tho "Mun if! s Court was gn cn a am t tho vidow 
on a ero inJ j rsonal to i er cU and therefore there 
was no fair tri 1 of the n ht of tie rever loncr 
(ultlatth sui sras not 1 arred c thtr b> \rt I4l 
or by Art 148 of the I imitition Act I90S as it 
was brouslit within 1- icirs of tho death of tho 
widow and within oO jtars of the ciort«-i"e Per 
lUv'-AP'' J 111*' ™'e ^ itomo 

^alchllrv l?erijahofShiiag>r,3n tJ Uoo 7 1 

630 IS a pecial rule applicalla to the pc uhir 
po man of limited hoH rs under Hindu law and 


HINDU LAW-REVERSIONEB-^oa/i 
Dot tho general and ilnct nilo of reijudteala pro 
eenbed by s II of thoCnil 1 roccduro Code 1 '03 
Tills special rule has to bo applied with due regard 
to the peculiar precautions neces ary in this 
fonnlrv to prevent tho cxcrclso of pre-ssure over 
limited /emalo holders to the prcmdice of the rights 
ol rercriioners Tho nilo has therefore not to bo 
interpreted with reference to tho strut rules re'’Brd 
ing fraud and irregularities required to Inialhdato 
decrees othcrwiso binding under tho general law of 
procure Bai Kanku i Bai Jadav (IDID) 

I L n 43 Bom 800 


11 


-/frreMiosrr— III 


dote t /leerfcrnfion— Deed of gijl by widow »a 

faronr of o daughler^Slipultlion for rnaintenanet 
of /le KtdoiB for her life time — \alure of the Iran 
eielton tchether metleralton or ohenation Ono S 
made a gift of her widow s citato to her daughter 
/ with A condition altaelicd that L was to main 
tain till her dcitli The lower Court I d 1 (hat 
tho gift amounted to a valid Becclrralioii of fie 
estate On appeal to tho High Court lltH tlist 
there was no ac deration of S s estate for any 
consideration was auflicient to ohan^o tho nalriro 
of the transaction from an acceleration to an 
alienation \Pivi:m i lovTAirA (1910) 

1 L R 44 Uotn $*fiQ 

12 — Compromise— trfi ran hea ter 

ton* tlaimtng obali te t*laU w/»f/iar f>i»di«io on 
reicrsioncrs Mbere /; who elalmril certain 
property as the do survivor of n Hindu hint 
iamilv and J who claimed thn property iindcf 
the IVill cl tier deieosrd husland n ttliil th Ir 
dispute b> a compromise htld limt tliu ruvtrnlo 
nery heirs to the estato of tlio last malo owner wtro 
not bound by tho ccmpromlio ) o aiiso J coiil I not 
be said to liavo repre ontid thu Inlimta ol tit 
rever lODcra Janak Kesnoiu ICuaii i 

Dim PTASvfi ‘?i\ou Tat I J j 73 

13 ——————— J tirrm t tr thll 

of M nediung UJtlmt oltnirrnwh ittfeu, 

oflfe tUift ArovcrsioncrwhoiAiiotllK luiiur i|»t» 
rercrsioner but who is tho luunnlmlii uml t«v,, 
sioncr w entitled to aiio for A iloolirilloii il dailu^ 
the invalidity of transfers ninilo ly thn vl| *4 
tho last malo owntr notwilhstimding that tlirn 
may be other fcniali) lives Ictwirn him an I it 
c talc Tiicre is no 1 pal nc cs lly (or r vdd w 
mortgai .0 tho estate to s turo fun !a for thu i..,, 

4 r„i *,"j 

14 Alicaallon by wldow~/t rf 

t*xt by the then i.trl i 'i" rr-l, I ,r„„„ , , 
by rn r wnrr Aiiritii j I ilrnlli if v,/,,, ‘ 

swdicnta Ihld that a dme iliilu i . . 

1 Ilinda »id » I, i|„ til ,1 1 J,,?";'*' 

rcveisvoncr decUriuv. tl ' i "iil uinO j"i 
widow would not 1 viilij iftir Jk r ,| *1" 

not ©1 rate na r«i judicutc u\ rv i t t - 
preferred Iv the ncM ri.\ r i n r niilsl ii* 
tie two ol thi Mtm* d itb 

SnUt tin 2 Ml 33 Ir/Jv. ,'' 

PiRo V ud<n)ntn I i i i 3^ V uf 

vX' 

ettojareier on r — I roprrl / — /r,„ / r 
prlyiUtl) oflSSlrG t' i I ntanJ,,' I'” 
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DIGEST OF CASES 
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HIND-a LA W-EETERSIONER— 

%estcdina female lieucsa the interest of the 
rever loncr is a mere chance of succession and 
cannot form the subject of any contract surrender 
ordisposal Shamiiunilary Acfi^an Aumror I L 
P 21 Alf 71 \and £t«?iOre Z-of v Aonee Pom 
Ttirari; I L P 20 Cal 355 followed AbSAbA 
Mohan Poyt Goer MoBA^ ‘Mallik. (1921) 

I L R 48 Calc 586 
HINDU LAW— SELF ACQUISITION 

Set Hisnn L.aw^— Joint Faittly 
See HtsetJ Lw — PAETrrrov 

1 L R 34 Bom 106 
I L R 32 All 305 

Gaias o! scicace— JIi/ol iara — 

PtirtihonStlj ^e1U»rer^ properl j — Aslro}offt/—Eorn 
»»/?j made hy unaided t§orli vilhoul Jelnment- 
ta the fa/mltf praptflif In a ^oint Hinda hsiiiy 
goremed hr the ^Iitakshara one of tho sons 
obtained certain elementary e<1tication in astrology 
from his father but no tnonej of the family was 
expended on that education RTulc stdl quite 
youHij this soa cessed to liie inth tho rest of the 
fxmi)} continued his studies in astrology on his 
OTTn account and ultimately managed by tho 
exercise of his skill as an astrologer to acquire a 
eottsideraole sum of moaet xrithout detriment 
to tho family property Held that this money was 
bis self acquisition and could not properly bo 
regarded as belonging to the joint family Katva 
janas deAsition of acquisition through learning 
which 13 not participable cited in the Slitakshara 
ri i 8] IS BOt oxhaustire but illustratire roerelr 
ieiehmin hoar r Dehi Praiad J L R 20 fif 
43S and PflufisM raioo CAeWy r PauUem Sooryab 
Chtlly 1 L R 2 Mad 252 referred to Doaoa 
DATdosait Oavtss Dat Josm (1910) 

I L B 33 AU 305 
• ' ; ■ — Ancestral or self acaolred property 

— MtlalsTiara Sehool-^tfl by ouner of tmparttbU 
< tale of portion of woperty to yomyer son for 
fnain/«Rnnce of himeeif and hts de eendanU — 
Properlu tf aneutral or self aeqatred *n yranteta 
handi Where a Hindu instead of allowing his 
self acquired or separate property to go by des 
cent makes a gift of it to his son or bequeaths it 
to him by will such property has been treated by 
the Calcutta High Court as ancestral property lo 
tho hands of the eon as if be had inherited >t from 
his father ilnddun Oopal v RamPulihSW R 
72 followed Aiitbonties renewed and the views 
taken by the other High Courts discussed The 
decision of the T^ivy Council in Sarlaj Kuan t 
Deora} Kuan L P 15 I -i 51 1 L B 10 AU 
"72 and Sri Paji Bao Feniata v Court of IVarJs 
L R "0 1 4 S3 I L P "2 Had 2S3 recojrm a 
t at the holder of an impartible estate has th* 
ri'-ht to alienate tho e tate without the con ent 
of thts next taker but they do not bv nei-c sary 
implication involve the conclu icn that if Iho 
hoMet of the impartible estate by a testamentarj 
di po ition or otherwise carves out i portion there 
of and gTiints it to his younger son for the mam 
tenance of the eon and hia descendants such pro 
pertr becomes the self acquired rropertv of tho 
grantee 1 ible to be eapncioasly Alienated by him 
to tho detriment of the grandsons of the grantor 
«c1i propertv lias all the inci ’ents of ance tral 
projerty tn tho grantees bands. Durya Hull y 
' J X, A „C Cole 023 13 C W \ 

‘013 referred to IIaziki hlAU. Bahc r Abani 
^»Ta AtucEjyA (1012) 17 C W N 2S0 


HINDU LAW— SELF ACQUISITION— foJ/i 

What constitutes an Intention to 

conteit self acqnued property in o joint pro- 
perty The mere fact that a Hindu and his 
adopted son lived together and that the lufct 
a isted in the management of the adoptive father s 
property is not sufficient to warrant tho pre ump 
tion that the adoptuo father had thrown his self 
acquired propertx into the coimnon stock for tho 
tieoefit of both himself and the adopted son 
Mortvi SYtD Tajsiui. Ali r Jaoa Moiia'i Da«s 
1 Pat L 3 524 

Self acquisition oI father— Un 

ditrided son — Suit on promiwry note after death 
of /allier~frf‘eltier eteece s‘oh eertifieaU neees art/ 
in undivided Hindu son acquires the self acquirod 
properties of his deceased father bj inhentanco 
and not by survivorship Ob onation in ArtiiS'S 
TViififer y (7^rtn£frn Tatcltr {[SJ5\I L P 

3^ Mad 377 dissented from In a suit by 
tho eon for tho recovery of money uhieh rxs the 
self aequirod property of the deceased father a 
succession certificate must be produced before a 
d« reo can 6c given m his fax oar 1 enlaiaram 
anno v Venlayya (/J|7/) I L R 24 J/od 377 
fo’toxced \aiba\o. Cdettiar r &BrNfVASA 
••BAFIOR(I021 1 

I L R 44 (F B ) 499 

HINDU LAW— SETTLEMENT 

— — — — Artdsmenf of a portion 

of joint /amify properties on ^iter dauQJiter la eon 
siderotion of her marnagt — Vofiddy of lettUmtni 
A oettlemcnl of perticn of joint family property 
by a Hindu m favour of his foster daughter m 
pursoance of* a promise made by him in contidexa 
tion of her munagp nith another who offered to 
marry her on such a condition is not a gift but 
is valid and binding on the alienor e eon to the 
extent of the alienor e ehare as an alienation for 
ooDsideration NAHJOHDASWAsn Cuettx c Kama 
OABA io (1918) 1 L R 42 Mad 164 

HINDU LAW— SHEBAIT 


— — — — ■ - — Shelxiits rifflt to tale 

a ehare of eurpJue income from offennye — Jlmdu 
irfdoie neeeeding to ^ebaiUhip — linff of right to 
tale eorplii* offenngr iy creditor of itidow »n exe 
CiUon and puttha e h/ himeell — Suil by Ktdow to 
eel ostrf decree and sale as frondiifene — Dismiesrd 
o/ suif ns Wred under « 22i Cml Proted\.rt Code 
j-lct \fl of 1SS2) if leyit — Suit 6v rcicrjioner /or 
dwfurnbon of his right lo surphs incoTn^~Limita 
tion — ApprojiTinlion of income if amounts to dis 
pos ewon o^ office or is nef of ordinary trespass 
only — Res jiiincafa One of several co liebaits 
of a tcmplo who was entitled to receive a 3) ai 
ehare of tne daily s jrplas income from the off nnga 
to tho temple having died his widow succeeded to 
the ehebait hip A creditor of the widow G 
obtamed a decree against her and caused the St 
as shave of the surplus daily offerings to fe put 
Qp for sale and him elf porebased it and from 
JA9^ onwards went on appropriating tho sime 
The widow ssuit to set aside He Nik on the ground 
lha* both the decree and the sale were frauduleot 
was di rois cd m tho view thxt her rem dv was 
b\ appbcatiou under s 244 of Act \IV of lsS2 
and not bx a suit The widow died m 1890 and 
the plniiitiff her husband b rever lonarv heir 


( 


DiGm or CVS! s 


( 2CK8 ) 
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KPfDU LAW-SHEBAIT-o"'' 

l-i'actit tliu »uit in 1*110 for a «IecUrs(loa tl.at bo 
w»s romW to r«cive the nid 3J as sl.Mo of 
t 0 r-rplus inpome The ofliee t f tliio ahel iit was 
a hc-fditMj ne ich co-jld not l>c hell ly any 
c- »ho was not a Hral nm 1 «nda and the pur 
f'-s er was not a llrahtnin Pinda Isit a man of 
inftnor caste who was not conijwlcnt to bold the 
sbtbMt f o*''ice or to p ovilc for the pcrfoimanco 
c’lhediitie of tl st oitieo Il«l1 that the appro 
pnatioa froTi tunc to time Ij the purcha or of 
the in'-ome deniable from the 3t as. share did 
not drpnre G or th- plaintiff of tl e po aea ion of 
the oS ec cf the sholiait although that income was 
rec'iralle Iv them in right of the shohaitship 
and Vrt 1-1 of the Limitstion Act had nc appU 
csticri to Ih- ca e llj adver ch tshin- and 
apiropnatinj to h!s own u o a share of the nr 
pics dailr income from tl e oficnngs the purcha cr 
Bcqjircd no title anl no n-ht to a share of that 
income On each ocen ion u^n which he appro 
pnsted tlie rhare of the surplus income he com 
naittc-d a fre h aclicnable wron- m respect of 
which a ml could L«* brought apanrt the rhchsit 
The rvht to the ollice of the sliebui did not an o 
from or depend upon the receipt of a share of the 
fjrp’js daili income from the offerings although 
the ri^bt to reel ICO it was attached to and depen 
dent tn the |<o ses ion of the ri,ht to the shebait 
ship /Wi il<o that the defen lant a further pica 
that the ruit was barred by ret jidtenU was un 
enable Ciiimt Tiiixitt r Jiitatn s l>is<19U) 

I L R 42 C^fc 244 
18 C W 1 1029 


filKDU LAW-STRIDHAK 

See HiNCtJ Law— ‘Stcttssiov 

I L R 37 Calc 883 
I L R 84 Bom 385 
I L R 38 Calc 319 


1 — — — — Snecesston — EzeeuCor eoineja«t 
ly at beneficial enc-ner—Coiulfuclion — tneonmleney 
I liceen rtcilalt anl opernlue juirl — id etlate c'ame 
xfjtel ef — Pariilion — Permanent tmprovemenlt-~En 
^uiry A Kinlu porernej by ih- Bengal a bool 
of Hindu Law died in 1890 leaving a will wherebv 
he devised certsm immove&blv psopertv to his 
daughter A subject to certain charges by way of 
maintenance I rebate was granted to the ese 
cutors Ji and others in 18S7 di^ in 1891 
intestate Icaviri" her surviving file sons D and 
lour others a married daughter and two un 
married daughters the jiljintiff and another In 
1000 a conveyance of the property was esc uted 
by B and lus surviving brothers in favour of ihe 
defendants This deed proceeded nn the asiomp 
tion that B and his brotliers were absolntely anl 
beneficially entitled to the property they how 
ever purported to convoy all the estate n-ht 
title interest claim and demand whatsoeier of 
the vendors x-nto and upon the said prop rty 
On a suit instituted b> the plaintiff for the d clara 
tion of her title to a moicty m the property and 
for partition ~UtJl tint ina much as on a 
death the property devolved as her sfrirf7on pro 
perty on her unmarried dau-Iiters and as B Id 
not purport to sell and conicj as exeentor the 
plaintiff was cntitkd to a monty in the property 
as again t tie defendant and that a dreice for 
partition should be ja ed Ina much as by a 
decree dated the lOth December 1903 the (lefea 
dants became absolutely entitled to the moiety 
which had devolved on I'aintiS a unmarried rister 


HINDU I4AW— STRIDHAN— coiifd 
and as the defendant had expended monejs in 
improTing the property — //e'd that there must 
be an account of the money expended by tho 
defendants in permanent mraprovemints since tho 
loth December 1903 and an enquiry as to th© 
extent to which tho pesent value of the property 
had been inercssed by the expenditure 1 ora 
hrwDAri Disi i Bijraj Nopam (1910) 

L R 87 Calc 362 

2 — — ■ ■ ■ ■ A a t)i a f A » s — 

Jl/i/ofaAorii — l/oj/iilAo — taic goiemin^ Kamatha 
wAo flic tn Domhaij — Succession — /IniodAeya Slrt 
dAon— /’rc/crcnc« lehreen husband and aon horn cf 
ndufferous snUrcouTae—Shudrns — Forma 0/ mam 
ityr — Ircavmjlion as to form The Kamathis 
scltM in Bombaj are governed for the purposes 
of inheritance b} tho law of the Mitaksliara 
ami the Alavnkha where they agree but where 
they differ (he ^lajukha law mu t prevail The 
In If an of a female devolve on her death upon 

her husband in preference to the son bom of her 
by adulterous intercourse Tho law will even 
amon- Shudras presume the marriage to have 
been according to the approved forma if the parties 
belonged to a respectable famdv Jsoaknath 
R aoiiivATn » Nsravav ( 1010) 

1 I R 34 Bom 553 

3 — — . S'wCMSton— Sfn 

dhnn — Property aejjvtred hy adisrse possession 
Where a llioda female acquires a title to property 
by means of adverse possession aueb property 
becomes her atndtan and descends as such to her 
heirs Drt) Indar Bahadur Sxnnh v Panre Janlir 
kcer L P $ I A ] and ^oAtm CAuiufer Sanyof 
y AotAt Aoef iSonysf 2 C II A JOl followed 
tvAHnu RaM V Misamuai Amri (1910) 

I L R 82 AU 189 

4 When certain 

projwrty was acquired from earnings of husband 
and wife by trading jointly Held her interest 
therein was her Stnlhan Maruu Rsma IvRISHVa 
NaRCUEM l MtStMCTHEB GottHCSH 

I L R 83 Had 1036 

5 — Matdett's stiiihaa — Succesi.on 

— J/tratsAnm — Fathers broth ra son — Sufer — 
Bisfer a ton Under the Mitaksliara school of Hindu 
law a SI ter (father a daughter) and a sister s son 
(father s daughter s son) are entitled to succeed 
to a maidens alriihan in preference to a fathers 
brothers son Rer N P CnVTTEBJEA J — Under 
the Mitakahara law in the ab cnce of anv rnie 
determining the nearie s among relations of the 
father in case of succession to a m&iden 3 
afndAan the question should be d cided by ana 
logy to th» order of succes ion to the eirtdian of 
a childless woman married in a disapproved form 
80 far as it is applicable for in both cases the sac 
cession is confined to the fathers family The 
atnifan of a childle s woman married in a dis 
approved form devolves after the father in the 
came manner as if it had belonged to the father 
himself and the succession follows the order laid 
dosm in tho text of \ajnavalkra regulating ob 
atxBcted suceession Quart Whether the son or 
grand on of the father in such a case takes before 
the father or after him and before the other hemj 
mentioned m the said text Dw mvt Nath Pop 
t Sahat Ciuvdpa 'Jp.on Ro\ (1911) 

I t R 39 Calc 319 

15 c w N we 
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HINDU IAW-STKIDHAN-«»/i 

6 Dccfattd /IiwP* 

fnatden — Sind? an — Com}-cltng hitra — I alhrs state' 
— Fathers male golraja eaptndas fte or ttx degrees 
rmoied — I relerence to Jalhera at Ur In the ca o 
of a deceased Hindu maiden leaving sueviving her 
father 5 sister and h(;r father a male gotraja saptn 
das five or siv degrees removed her sfriJhan goes 
to her father s sister »n preference to hit sahl malo 
ffolraja faptndas Ttkaraii p IsABAiAX Tam 
CHANDBA (1912) I L R 86 Bom 339 

7 DcTOlotioa— Vi/oItJara — Afo 

yvhhaSlrtdhati — Daughter a sons tale seterally 
and not jointly — Co parcenary — Ea «c notion 0/ to 
parcenary — Ohsfnicfcd and vnohatrveltd svece non 
— Estate ly partition — A'^ttrte by btrth — Dayada — 
FilJita—-InliTprttalion — StJ/ ocgmrtA ^opefty Pro 
pertv inherited by sons from their mother ts not 
a joint estate but a tenancy in common 
according to both the Vyavahara Maynkha and 
the 3Iita)i.sh.»ra The basic principle of a joint 
tenancy or coparcenary under Hindu law ex 
plamed A joint tenancy la property inherited as 
an unob trueted succc«sioa and is called rtlhla 
It devolves on the heirs as & co parcenary A 
tenaacy in common is property inherited as an 
obstruction and 13 called somntihha^c because 
when the inheritance falls in it devolves on the 
bens as a divided estate The terms self ae^ired 
properly as distinguished frotn joint property ex 
plained Property ongmally self acquired be 
cause acquired without detriment to joint anccs 
tral estate becomes joint when it has been mixed 
with and treated as part of the said joint estate 
by the CO parceners Dai Pabson t Cai Sovis 
(1012) I L R 86 Bom 424 

I I - - - - Slrtdhanar — JIaiden s 

property — iSapindm right 0/ inhentfince of— Father e 
euter — Father a paternal uncle s son— Preferential 
fietr— Texts of Eaudhayana and Erihaspati-^JUilak 
slara and 9mnU Chandnla Under the ftlitalr 
ahara Law the heirs to the stridhanam property 
of a maiden who died leaving neither uterine 
brothers nni mother nor father are tho aapiadas 
of her fath r and as between her fathers pater 
nal uncle s son and her father s Bister the former 
13 the preferential heir Text of Bnhaspati held 
inapplicable text of Eaudhayana and commeo 
tanes of jlitakshara and Smnti Chandrika do 
cussed Aamala v Bhaotratht I L Jt 

3S 2Iad 45 followed Sc’idakam ImnAi r Rasia 
SA iiiA PiixAi (1920) I L R 43 Had 32 

8 Half sister’s sonofRindti 

widow — Prolate application for — Daughter s son of 
tie grtaC-grandion of (he grtai-great-yrandfafher of 
tie Uflalnx TijisJond 1 hether j/rrferential hetr to 
lalf sutcT 3 eon Under the DayabhagA School 
of Hindu law a half si or a eon of a widow la 
heir to her sir id) an property in ptcfcrenco to the 
daughter s son of the great jn'ondson of the great 
great grandfather of her husband and that there 
foTo the latter has no focus standi to oppose an 
flj plication for probate by tho former of a will 
alleged to liave been executed by the Bind widow 
in regard to such property Datharalhi Avndwv 
Ltptn Echary Kendu I L F 32 Calc ^G2 and 
iiWonalA Poj v Falhal Dan Zlulharji I L P 
11 Cate CO referred to Chaloa hnrtnt v Paja 
ram Teuart II C L J I-f disfinguisbed 
‘•nisui BniSHAiv Lathw i PAJrvnBA Nato 
JOARDAB (101 ") I L R ^0 Calc 82 


HINDU LAW— STEIDHAH— cor/d 

9 Prosfitcte’s pronertj— iStfccci 

aioM to The mere fact that a Hindu woman has 
adopted the life of a prostitute does not sever the 
tie nlucli connects her to her kindred by blood 
and con equently her slndhan property pa«se3 
upon her death m the absence of nevrer hetrv to 
her brothers eon as an heir under tho Bengal 
Bchool of Hindu law Tara jbuiiec Dofca v 
ilfofre Dun ante 7 Mae 9cZ Pep o’o 8 1 D 
(OS) ./7 Famnath Talapatlro v Durga .Jurufri 
Dcet 1 L 1 4 Calc 5a9 In the goo-ltof Kaminey 
money Daiah 1 L F 21 Cale 607 Damananda 

V Rat! ishort Barmani ILF 22 Cale 347 Sarna 
iloyeeDrxav Seertiary of Stale for India 1 L R 
25 Cale 25/ and ^itndart Ltiant v Pttamlart 
Ze/ant 1 L T 32 Cale 871 ovomiled so far as 
they hold that tie of blood is de troyed bv un 
chastity or in tho caw of a Hindu woman by her 
adopting tho bfe of a prostitute Bi heihvr v 
3Iata Cholam 2 412 II C ,j00 Mtuaminal Conga 
Jah V Ohasila I L R 1 JU 46 Jdryapa v 
PmfroKi 1 L R 4 Barr 101 Kojtyaduv tatshmi 
J L R 5 Mud 1 j Suooar \, P la \ llm »jn» 
PiUai I Z F 23 Mad 171 Lhvlnath Mondot v 
decretory of Slat for India 10 C If \ lOSi 
iSuntfart DnJ»« v Ntmy CharanDaio 6 C L J 
372 and Tripura Charon Eannerjee v ffartmaft 
Datn I L J 38 Cite 403 approved Siiatonyu 

V Viitof J L R IS Vad S77 and \aratanita v 
Congo 1 L F 13 Mad 133 di tingsished and 
dissented from Hiiuslal Bivoiu v Tripusa 
CoAitA'i Pay (1913) I L R 40 C&lc 650 

10 ■ I .1- - (MUaksbara) — Preference of 

CO wife’s daugbier to saptndas of bosbaod 
Under the HitaV. hart Jaw of inheritance the 
daughter of a co vifo of a deceased woman married 
in one of the approved forms is entitled to aueeeed 
to her Btridhanam property m preference to the 
eapindas of her husband such as his fathers 
brother s son Placitum 11 of section "^I of Chap 
ter U Mitakshara appbed ColebroOAO a trana 
Ution of eapmda in that pfoeitum as kinsmen 
aJbed by funeral oblations is incorrect the 
correct meaning being kmsmea aUied by affinity 
or persons allied to each other by possession of 
particles of the same body According to tho 
above text the stndhanam property of a woman 
mamed according to an orthodox torm who has 
left no issue will devolve on her husband and 
on f liure of the husband the propertv will go 
to hK axpindas m the order laid down m the Jlitak 
ehsra with reference to the BUccea ion to tho pro 
pertj o! a male I enfol'iaubrflmnaiom CAcffi v 
Thayaramma I L F 21 Mad 263 Gojabai v 
iyAr»«<7irf ’Shahajtrao 3Ialo;i Ra/e Bho Is I L E 
17 Bom Hi 117 Jogannath Pro ad Oupta v 
i’mjtC Singh I L R 25 Calc 35/ uC Fris nat 

V Snpofi I L R 30 Bom 333 lim resstrhat v 
Bunara} /orar)> I L E Bom 31 Thnkoor 
Deyhee v Fat Daul. Fam 11 Moa / A 130 175 
and CAnai/mt V Shiba 1 L 1 8 All 303 applied 
Rest and Buhlor p ul8 T IvrishnaMnn Aiyara 
translation of Sniriti Chandnka Cfliaptcr IX 
•ection III verso S3 Golab Chandra Sjreat bastn s 
Hindu Law 4th edition p 4oI ami Ehat a 
rharyas Hindu Law p 5S0 referred to J/Avra 
PiLLAI V StVABAOVATHACin (1913) 

I L R S6 hlad 116 

H Widow s estate — Alienation — 

Property acqjired t/ Hu li teiiow with occiim ifi 
hons of tncoi;e of luihanFs eshtr pTOpeily ac 
qnired by a Hindu uidow with accumulations of 
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nPTDU tAW-STRIDnAN-for'i 
tl «“ i"-c<r'p ff Ifr J u I snd * p t*lp di^s rftl pon 
»titutp I rr tlniJan 1 ul {om* Mrt of Ihp W/*«* 
ff tfcr »r 1 »' intli ai ^nalIen^lIIp rxcopt for 

tl at weui t ju tif\ al rnation of tho on-n 
nil p*1atP I)a H/ J» v« T JJAo’/innfA TJUiloor 
I I r 7C^f JO / / . / f cnd/f/n 
iior \ liar liilt fiC min J / J tP Cak 
2’/ 1 r 10 I I l,iO rrfprrH to Krta Oian 
m CiuKnAVATtT! r 1U«A •’r'cTurt D4 «ek(I0U) 
1 L n 41 Cftlc 870 

12 Jlitslohar- Brofhet’a widow 

cot an 6ffr — tlvrdtn t\ ^oo] \n ftiif /or 
Tic (tndhanam prr]>ert\ of a liindu female 
dcTolTC* on Lcr death cn her ho-baod and failmft 
the Ld hand on liii r^pindas la the ordrr laid 
down in the llital hara with reference to the sue 
era ion to the jrererU tf a male Vnrw Ttllax 
V f'ltaha'Tyatleth 2 11 ^ JC< foHotied 

\ brother s widow m a gofrajn tajxnda I ut is not 
entillrd to sucered as en leir under the Madras 
rii'tein of inheritance 1 alamrra t PnUayya 
I L n IS Had 16^ followed Jlori \ Chtnnam 
Ptel I L 1 S Mad J0» and I rflXnr<]auhmni<iRio/n 
ClUt T Tf oyofownifl^ J L P "I Jforf "CS 
teftrred to Un failure of tl e husbands sapiadas 
tie hlood relations of the /ro;'0«d»» are entitled 
to nccrcd to tie eielusion of the Cfown A 
fUiatill Fcehing to recover nos e »ioq from a 
defendant to to •wion though a a tre«pa ter 
Biut prove hie own tide Ks akaiimil t 
A^aSCTHiMATSI AuitlL (1014) 

1 L P 37 Vod 293 
I8 PfoiBi-e lo give dowry at 

ISBmage — Land yiun j<ari afUrvard* »/ jaulula 
— djovluffl frofitiitf evtcenton t^Pre/ercnriol 
ittr^Uutland or Irciftr On the death of ft 
nioda inaiTied woman governed by the Daya 
bbaga Iftw her ajoulula ttrxdhan propcrtiea wiU 
always heinhcnted by the brother m preference 
to tl c husband itTespcctivc of the form m which 
the ruamsge was celebrated Prone s given by 
ft brother to his sister 7 years alter the latter a 
marriage in apparent fulfilment of a promise made 
at the time of marriage to give a quantity of land 
aa dowT^ is nevertheless o^avtvla as the premise 
could not base been specifically fnforced in 
rc pcct of the land given which m fact wa» given 
after mamage IlAnEWDiA ’Satk Maht t 
ClBIS OfAKDKA MaITT (1916) 

19 C W V 1287 

14 Female fctir — Stridlnn in 

hented by femak heirs docs not Iccomc If e latter a 
itndlan The female heirs take only ft Uindu 
womans estate in tfo propeitj 8/fo ‘'/onXor 
Lai V Dcit Sofoi ILK 5 All 468 L I 0 
I A ‘’0"' pTavliitm Lalta \ A o%onmo»ify Po <e 
I L P 6 Cale and Hvn Lo’al Si»eA Sar 
nana v ( rtfl Clmder d/i/l«r;es 1 L P I” Cak 
911 referred to JoerNDBA Cjiaudka UAWEBjEe 
t PUAM Ul C AN JIOOKEPJEl. (191 ) 

I I, r 43 Calc Cd 
!«: — ■ Dayabbaga-^ D vshUt a lawflur 
1/ may eoccfed — Dav^H r eieccc hrj lo vollier t 
s'lriMan ulttlcr lalea tt aa aliidlrn The general 
principOo ID Tergal is that women can only? ml ent 
under some express text and a dauohter s daughter 
IS not included in the text books in the special line 
of heirs to stndhan whether the airxdhnn is of the 
class known as yautala or ajiutaka A woman 
Inheriting elndhan property takes only the lunited 
estate ol a Dindn woman m such property and 


HIMJU LAW-STRIDHAN— fon/d 
on her death it passes to the heir of the woman 
whoso alrtlhan it was 5L4DmTAm.t Dvsst t 
IiAfcWAN Chandra. Pal (1913) 20 C W N 627 

Ifi Saudayika — Gift o( jvoptriy ty 

a father to ha davyhlcr before her mamage—Pouer 
of ahenaltan \ gift of property by a father to 
hi daughter before her marriago is saudayika 
alndhanam which is at her obsoluto disposal Per 
ScSKtoiri Avyar J — 5<iMdayiX'j alndhanam la 
gifts from allrciionato Lindred and includes both 
yna/o/a and ayaulala not received from strangers 
Jfirtdu Taw tests exainmed Ponnuaoiem/ Moo 
daily V Sullarci/(i Ifoorfefy (J2i59) fi iScfiiin s i9 D 
I Pep 7 rcfcTTCil to judoo \ath lyircor v 
Ifusunt Cootnar Poj Choudhry 10 ]1 P 26i 
applied Dhate r Pr/ihunnlh I L P 39 Bom 
* 9 referred to Dantulin Payappara r 
Mallapudi Bayndu _ Had II C It 360 dis 
tinguished Quart IVhether immoveable pro 
pertj reecived from tho husband should be ex 
eluded from this species of disposable property 
McTHrXARPrPA PiLLAI t bELLATnAM»tAL (1914) 

Z L R S') Mad 298 

17 Mtfakshara Succ ssioa— 

AdOP ica — Piyhla of adopted ton—CompehUon 
htltietii alopl I aon and natural eon of eo tones 
— Snpinditf— Co tfifts natural aon if son — 
Ttzlr eonalrvetwn ol — Mttahahara Ch 11 a Tl 
pataa 9 11 ’’S — Withovi taaut meaning of— 
Manu Ch JX terse fW— ro;nniflHy« Oh 11 
xeraea 117 115 S ft Hindu governed by tho 
ULtakahora school of Hindu Law mairieu four 
wives m eucce ion In conjusetion with hia 
fir t wile bv whom he had no issue he adopted 
a eon // By his ee ond wife S bad a son (7 
bom to him 9 predeceased his fourth wife 31 
having liad no iksue by her V died intestate 
On ft suit brought bv 11 — Beld that both H and. 

0 were entitled to succeed to 1/ s atrtlhnn pro 

perty as tap\ndat of S and in the absence of any 
express text curtailing the rights of the adopted 
eon m the circumstancca of the present cas U 
was entitled to share eqaaU> with G on tbe general 
principle that the adopted sm occupies the samo 
position as a natural son and his iiglits are in eve'y 
icsfcct Similar to those of a natural son Joy 
Itafore Choudhtryv Panel oo Baboo 4 C h R 
3d* Padt laLumnrx Dei\ v Court ol llordi / L 
P SCal L I 8l 1 ®9 folloTved hagin 

daa L^agxtGtxlaf v Eaehoo llu aa ndi I L R 
40 bom JIO referred to Tbe c p e» ion with 
out 1 sue in Mitaksliara Chap I s \I, para 0 
must be construed m its ordinari en_e, and H 
must be oeemed to have died without issue 
Quecre PI ether Menu Chop I\ vers** 183 
has ary reference to questions of inher taace 
^nnopirni AceAior \ iorbea I L P "I Had 

1 Ihitiaelai ja v Tamaelaryn 1 L P 33 Bom 
43** referred to Per AIooKiiuiEE J A socenl 
text forming an exception to a '’eneral text should 
be con Iru d strictly and applied only to ca‘>es 
falling clearly vithn it Cangu v Clandralla'-a 
lax 1 1 p .J Pom “* 5 and inandi r Han 
Sula I L P 33 Bom 04 referreil to Ga ca 
SBAB tociA I ITita Lal Boola (191G) 

1 1 r 43 Ca'c «44 

18 Tyavatara Mayukha — Sue 

eesslOQ — ^t>n fee/iiifaf aInJhana — Sana laL prt 
thence oxer tona aona The non technical AtniAana 
of a Ilindj female governed by the Vyavahira 
Uajmkha descends to her son in prionty to her 
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BINDD LAW-STRIDHAN— 'OP.W 
Pon son B« Taman t Iacjivanovs Kssni 
CAS (niT) 1 L R 41 Bom 618 

19 Aiautuka— Sin Wnn AKccf 4toa 

/o — Son or marrud dimhl r — rfoj>frty vi Iher 
^atilula or n^niifula — Onu Tlio comtuonK no 
ceptctl view of the sueco ion of property 

of a DnahhacN JUmln womin ii that the ons 
and the mailcn daughters are entitKl to it in 
ctjual «hare but the mamtNi daiuhtc are i>09t 
ponetl to the son tlEL.aN\r\ t iKas llaM 
<.tna(lil«!) 22 C W h 93D 

20 Husband s yonager brother 

Cr aoQ adopted — Pi fnihtr nfl r pioM»ri death 
•nil f ninrrvi'ty R eoad tn/e— .‘Jieerr un Jet (Y of 
ISGo) s III A a dauchttr of D b\ l«« fir t 
aMf" to whom Ti la hi will had bequeathed an 
annuila a\li h in the eee it of her death waa to 
ja sto her heirs fiaam'* die<I a wi fo v without 
a-^ne the que tion was whether her huabanda 
\oun'’cr I other or a bov adoji'cd la /) after the 
•death of hia aaif» and mamitre of a eeond 
aaife was the preferential heir Hell that the 
liu band aoinstr brother was eiitiileal to the 
annuita' m preference to the adoptetl eon <f X> 
That s 111 of the 'iueee ion Vat did not apph 
and -1 s heirs were not pre<'lud'd from elitmins 
the annuita bv rea on of I hams auraiae*! the 
to'tator tiTNaMOM Pist t Drot iRoaiNsa 
ro\ (I9in) 23 C w K 1038 

HINDI] LAW— SUCCESSION 

Sff Arna Ten vNca \ct 1^01 « 2. 



^te Hisnr Laaa — Co parcener 
See JIt\ocr L.afl — Cisrov 

I L. R 33 AU 863 
Ste llrNOC Laaa — SiRTiaoBsmr 

I L R 33 Uad 165 
■ "■■■■- ■■■ graadl&tber’s danebtet's son — 

See WiH 24 C W N 516 

1 - ' — ■ Stndhan — ZXiynftAaj i — Ayautula 

etrufhanSucce jiob — • f’roprrfy of ehilJless vtdoui 
—Slcp^rolfier — IIu henirs youiiyrr brotArr Under 
the Davabhaga law the aonnger brother of the 
husband of a childlC'S widow is entitled to succeed 
to her ojMiilul-o (nd^on propertj m preference to 
her afep-brother DtBirrjisaNNA Itoa Caow 
BURY r Harenpra \atii Chose (1910) 

1 L R 37 Calc 863 

2 ^ntai/Aryo «lr» 

dhan — 5onj anf diiiyAtrrs uf«fJ ryaalf/— Iwony 
rfiuyAhr* iinMom f Aare j*rr/rr««C<— JfoyuIAa 
A Hindu femal goaemed ba the Maambha died 
learing projicrtY avhicb she mbcriteil from her 
father am ler » deed of gift sub equent to her 
inama"o '^he left h,er eumama thw daughters 
and one san A ihsputc as to succession having 
ati'cn — i/tAf that the properta being onindAeya 
atridhan should le dirideal ctpually among her 
son and daushters anth thi did renee howerer 
as to the latter that the untnamed should baee 
preference over the married l*Aobn» a i/a;i 
J yrb i/a;t / lAimtuf i I L P 0 Lorn Ito and 
Aif/of-oi V 11 o»intrao 3 tiarn L J °0t followed. 
l>ATALt>AS Laldas e baarrmnai (luW) 

1 L R. 34 Bos 385 


HINDU LAW-SUCCESSION-cohW 

3 Step mother— lAlflls An ra — 

Fatfi r Cl Irr i jpinfi — LtH n of 

■idmiHidraUon In the Denial Iresnkntv under 
the interpretation of th*' Jlitahsha a law na a 
c ptel in the di tneta pocernej bv that hw a 
tep mother » no* entitte-l to snuY-^J to the es a e 
of her Btep-son either aa a <;ofrii7 ipin-fa or in 
prefir nee to the fithers isters oa< Jot l/xl 
a OumNi Aoir r B L P Sup Jo' C Ktvmm 
vela a firtinn rounfaa 1 L P •> VnJ ,3 
t/ei atanial v Irnya'i' hnw (wmaf I C. P 5 
Vaf 3 and P^an ^(l^^ v Surymni I L P 
tit Iff _V referriJfo Ae^rrSai t l<ifi5 R% ;i 
1 L I i Dint ISS Lafi iblu DrpuSl n Y (7<n<iii 
tip S Pom no nndAuwbniv Zoa'iAiVn 
I L 1 to Boti ’’V not followed hacni n_ard 
to the prm iph laid dawn m Co" or of Vtl in v 
Voof'oo Pimhaji Sithupathy 1. Voa f 1 
TtiiALoat la-iuri t Caw IersEiid Sant. (lOJO) 

I L R 37 Calc 214 


4 Unclaot half bfood merit 

«Atr<i — CompttiUon hrlceen vnele of lA Aa'/ fc'aol 
and lAe sea of n/i iiNcfr 0/ the leh-J l>h?’ JlelJ 
that according to the Hindu law of the llitab 
shara school an uncle i f the half blooJ u -“c^d* 
IQ prefirence to the son «{ an inelo of thi» who e 
blootl the former bems nearer m propinquita than 
the tatter 1 5» yh a Siralri ku< nr 
i L J 10 lU ,15 ditirvuibel t 

Canca banal (1910) I L T 82 All 511 

5 - . S*BP brother— J/dots A a ra— 

^Aban Tkalsrt — ''Itp^rother 1 / moj «tice«J ejMiWy 
icirt brorAcr of ifAofr Wood— 5p.cid fjmdj eudoin 
toidrarjio Free/— !)o;ib ul-or* tnirxea 

in— iofueo CH frnc of tus om Under the MitaV 
abara law a brother of the whole blood » entitled 
to snewed to e late of a deeca ed brother in pre* 
ferenoe to a step brother and in the abaenca of 
evidence suflieient to e tabh h such » p^il 
cu torn in the famila as to rebut the ordinary 
presurawiioo that the ^IltaksharA law prevailea 
the claim of the step-brother to an equal hvo 
was projK-rla rejected There is no class of end 
cnee which i more hkelj to vary m value aeeonl 
wz to eircum tances than that of irnjihvfaf-M 

JyuAiwwHwf Jiiatn AU Khan v Sarifar ifuram 
Khan 1 P 1 A ISl 160 « t 2 t ir A 
73/ J/ii#a>M> wl T irbnti Auniror a FiniCAaniro 
fwi hi nicar LI 06 / t/o sef>Cir% 

10 3 foOoweil Mhere from an internal evidence 
It e*roe I probabk that the entries re otded con 
noted the views of ludiaidual as to the pra tiee 
thea wojll avi h to see prevailing ralh"r than the 
a^oertained fact of a Well established custom 
JleU that the Court iii India had prop rl> at 
t ached weight to the fact that no evidence a all 
was lorthcosiiug of ana In lance in whuh the 
altered cu tom had U-en obs raed Xuakcb 
Anavy SiN<.n r Thakcr Dipoa Smnoii (1910) 

I L R 32 AIL 3G2 
14 C W N 7'0 


0 Daughter a daashfet s son — 

Aaiai— Dm fAii* — 1/iennhen h / llinlu iri {oig 
— £«yiif neeeuity Hell that under the Mitah 
shera Kw a daughter s daughter s son is a 
and in the absence of any other h ir is entitled 
to au cs-ed to the estate of the Ivst owner Ijudlia 
T ran burner Mi it I L R 31 l(f lo/ followed 
lUai I iiaL TttAitf r Iay Mati Iadviy (lOlo) 

I L R 32 All 640 
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1IVDU LAW-SCCCES£10K-^^^»r^ HINDU LAV^ 

- ElBilcc-aiVu— J jI Mm— I— r 

'vert > —Ce*!' tj o t o ‘■ir T«». 1 of i 

lar^'i *re tl j«*iticip»1o H iJ '• »»n •• f •• cr 

c* »r>l nfla'i'* 3t"t* » 

n "t TrTn'^«’lv nU f«l iJm fW 
ll r*wtli frrn jmjo t \ »i Irr* 

n c'lr • \ e fwtinnrjjl'i «« « rMTrf I nr 

lo ft c'r<r»fcnl l!m!u tl »n a Mufiw *nl r» 
cMd*- IF? litter ANlm" tlm'-iro H »» m tl* 
tLirtfrrlh dfCTM* from <}•• lomnon »nrr^t''r I 
*nd J) »n tlefourlwnlh drcm- from him 
•ntl if* uiJow a tf mm} romw 

dwUnn- lV»t aftrr hrr cSrftIh H »mjH 
TO llrd to ill'- po *MH(m of / » pojxrtN //»lf 
It ft tbi* p*vc ro onv- of ftfti in to if • »u n ft 
ton for ft »uit for tWIftration of title »n I cftnerlU 
tion rf t! e lien! 7 >it /tetlorr t ininham Ja nvtt 
rtn J I I 20 34 lef rrnl to I »M 

UftriN rjii r KiMift Irft ftt> (1^10) 

I L R 32 All 804 
8 lUccitliEite ion — IVrjti »"of< 

e n 'I rffof ai o to 2'ir «n(A Me leiifoie Thft 
illfintifnate *on ef a »e|i»rfttcil Hindu «tio liir* 
ftittout lejntimftte male i. lue tumiedi •» ft fo* 
tfif jtjili tlio mdor dau^btfr or dauplter* K>n 
/’jnnfiftj'i i2u]jan t I jrodni (cmndin I L I* 

. Vod «I3 ftiiroTcd Chtt 

I aradoro/vlu I I } 2n iloi 


succrssios— ' fi 

» rf ’I -'1 — tf* « 

ti,,f • r «i nf fl 


1 f V ft 

f 


I /* i/ n 

tf futrt I n Jl> — T/if" ('ft- M tl 
J ort t e» V e n p' -Pn» f 

ft !'*iii» a rr «n r IP m-iul r f ll e c<y-i 1 1 mti n ti 
ft •JM'- tl m Wtftpen l! p ft nor »n I tho ft itipp 
ftn 1 % vu! i ti t of 1 elf !•• * ifi ii-nl 1 1 inT»li l»tp 
tliP Iran * ti n hit Iff >1 2 i n \ An im flu iin 

AM 7 i J / I //! *f •> r II \ / 
Aonmif / ifti 7 if r IP f 7 I 7/ j 

I WotAnm S o ^ r / ijiS pjp Siiv;^ / / 

0 1 I / ' ItU: If /Mint \ /v-t, 7*jvnf 7 A 
d. 7 I 7« r / 7 7 Ji ( tf 7 ') 7 ( II \ 

^j3 fotloftpil llftt onllippvil ncp tlist ne >nl 
Inj! to lie cu tom of the fi I HU iftiniri '» cTcn 
ft I irant fer outran p int tli inter hft.* to ) tti 
through A jiprioi! of probatni wlilrh in»T eaten I 
to montlift <e eten \r«r< an 1 diirmi. nln h periol 
it i n|-rn to tliP fWi to mert to liU mtiiral 
family It » n t till tliP prrforinanee of tlio finnl 
mremon) or the lom that the Aipirnnt 

M im-\opftbl) ftttfti hp«l to lljp »ect on I coiiiptetrtir 
revrml from lilt family It i« tlienfire CKtentitl 
to entitle ft eAef 1 1 ehim f \ inhcritaneo the ratnto 
of In* jfMrw that tlie fcirn / 1 f mi ahoiil I Ima o been 
dnU ferfurmnl It h not tnuftl to whi !>cr tlie 
mvlmnnirai into tlie earft of tlie nrviee nt the timo 
of tbe (irftt miliation when it la atill unerrtaln wlip 
tUer le *iU or will not return to the enjoymcnl'i 
of nirlllv life tlioiiRh aomo wnnfi-M may bo 
recite f on tmli on orra ion Querre tWictlier 
Itro/ft humt ecrem n> can to performe I when tlio 
thilft ift under jitteon jeirs of oj?o but unriucH 
tionalh tbe riilo la tlml tho cAtfi inuit bavo 
rearlied >enra i f b retiun ao at to bo able to 
reali e frr Iiim ell tlio full aipniricance of tho hnol 
ftct of tbe teniincialion of the world Afnfmnl 
I2an LaekhaJ^tut 7C II A 2tj Cviim 
0<imip>in lAa 7 /imfora ^onnodAt \ Aonifaimnt 7am 
liran I L Jl 20 Mai 37 j PanQachtiTiai % 
Ytyna DiLMatur I L li 23 Mcul 5..I referred 
lo The rhfla of a moliunt lanuot elaim to bo 
tlio latter s heir under the rule winch ollowa a 
iirtuouft rurd to Buccecd to o yatt pijo 
ordinary rule i tint aiiong the s'lnj/'ui* generally 
no cArfa hai ii„>t a-i BUi-h to auccccd to t]ie pro 
I>erty of lui ileceaawl piirtt li must be nominated 
by hift fjHru su h nomination being generally con 
firmed by the mohunt? rf the order or m default 
of soeh appointment he muit be elected by the 
mohunts and principal pei ona of tho eect m the 
neighbourhood Lut thi-i la not a imiver‘«al rule 
an r in some cases uctordiDg to custom the ptm 
cipal ehtla succeed as of ri^ht even without such 
appointment or formal election but apparenth an 
election or letognition l\ members of the sect is 
neces arj Airunji n Darthti \ Padarvlh Barlfee 
7 i If 1 \ 11 r 572 MaHoDisv Kanli 
I2aa I J I I All 3J JujuanntI Pivl^ Bth] 
Vlad Datt W I) P 17 L}ho//u ( u y But in 
I L Jt 9 ill 109 referred to hen one » mf/, 
18 the offshoot of anotlier there is no fixed rule 
which regulates the relation bct\ cen the two and 
it cannot be said that the subordinate »ni 1} nece 
Barilj follows the cust ras of the jarent on 
Kaskihaali y CAifamte noth 0 B P ojy 

Gii/ana Bamlandla Panlara bnnnaf/i \ KnntJr, 
r«» TVimfi. av I L P 10 JIad „ 5 PrT.L 
Das T Uokuntl Knparam 6 0 L J 2J0 rehed 
on In order to establish a custom that on the 
death of the mchunt his propertie lap e to the 


' NSf* l/ t I 

ft t f 


• r- r V 


ft lb wed 

MzeiTASs'ni \>m r \rptxtTri (I'HjO) 

1 L R 33 Mad 22C 


l / trtdt ir/o 


III 3.711 . 
ftohfiffl III 


. . Tt worn 17 

cf retiiion — -Uirr*' jo <«ion*— 7 ij/f of 
fri wTtr lo ffcoi r f< 3 i<iiion by tndutiaj tenant 
to at rn An illegitimate ton bj a fiulfa wilow 
wloe re mamase m forbi Idcn las no right of 
Irlentance \tnlatatl la Chell'j \ Ian lham 
8 3 M II C 2 »l rd rred to lo entitle tho 
il itimale on to eiinccd the connection must 
ret be aduhcfoua tr forbidden b> law \Miero 
jft or boiling sdv4r»cl> to the true oirncr enjoy 
tl 0 lands throu li a tenant who bowcicr has not 
been let into po* cc ion by them or tlmr prede 
cc ors in title the true owner is not e lof ped from 
rccoTtniig io«se^»ion ly inducing such tenant to 
attoTi to him A’>'«AYyAH i Chin'sax ( 1900) 

I li R 33 Mad 366 


10 • 


- Religious 


endowmeut — 
Ilfll that wlieie there is 
prisate inlividual 


Polfaidcfiorya C oaaiv 
0 dedi ation of property ly 
fer religious piurposes in the absence of ony } roof 
of di po al or direction by the dedicator the 
tru. teeship will rest in the latter » heaa JJeJj 
aL=o that as regards temples belonging to tlio 
Ballavacharya Go am sect the ordinary rule of 
tie Hindu law docs not apply but the focce ion 
IS regulated by special custom In the piesent 
ca e ft cu tom set up bj the plaintiffs by which a 
dau liter s sons w ere entitle 1 to the ucces ion was 
lelJ not to liaye been etallislel Go imt Srt 
OrsdloTin Y J?o>H((iif/bi Go uni J L P 27 tale 
„ Ja,ah Slitta Pamnl nga Aflupnlt \ Penanaja 
gimitllai L I II A 00 and ^ri»in/i Jonols 
Dih\ a An Copal Aclarjn LI 20 I A 3^ 

I L P D Calc C6 lefcned to hlonAw Laui 
i ITADnisniAN Lai-a (1910) 

I L R 32 All 461 

11 Sanyasis— /’roprrfy 7f^ by — 

SifCfsion — Da vnmi eaiijasis — Clelaa riglt to 
ai.(C(ed~-Biro)n lloine rfnwioiiy 1 / e entiaf to 
idid appciJ fmei I cl (leh — Han and at «/a( age 


( 2107 ) 


DIGEST OF CASES 


( 210j> ) 


HINDU LAW— SUCCESSION— con/J 
snUh and dtvolro on the spiritml head theicof 
it IS nect “irj to how not onlj that in some m 
gtancis the ^ roperties had so pas cd to the apintiiil 
head but al o that this Ind taken pheo m the pre 
scnco of a clitJa who nould otherwise have been 
X'ompetcnt to ta! o b\ mhenUnee Cossii'r 
UuinnAM Iriu t Gossajs Dalmir Tow flDOO) 

14 C W K 101 

12 Uncb&stG tvidon — t/ne^asfify 

cl tndoic no bar io Itr ngM of ttiectsaion t) her 
fou There is no authority for holding; tliat n 
llinda hdj who after her husband a death has 
waited and then gone to h\c with nnothci man 
IS thereby excluded from inhcntanec to the estate 
left bj her son Dal bD«GU v Mcsammat Drxi 
<1000) 1 L R S2 AU 155 

15 Ayantoka stndhan — Svcces 

ston Under the Dajabbajja the hmbands 
j oungcr brother is entitled to succeed to the 
ayautulii sIriJhnn property of a childless noman 
in prefennee to a step hrother Debi Ptasasm 
P ov r Uatendra Nath Chose |1910) 

15 C W N 3S3 

14 Mother’s nnchastity— Vital 

flora— Ine/inditv o/ moMcr no lar ta h<r tnhcnhuc 
ana estatt lltM tint unehastitv docs not pre 
elude a Hindu mother from succeeding to her sons 
property Canon «foii v O/iomta 1 L li I All 
10 Val •lingh v Dim J L li 3. ill US and 
1 edoinmnl X Tfifaiioyoja J/udofior 1 L P 31 
iltid 100 followed Baldeo Sevan t MATiitritA 
lAtTWAit (1911) I L R 33 AU 702 

15 ■ Nambudris In Malabar — 

Sell aeqairrd jiroprl/ of \ambviJrt Prahman does 
«of pass to the firdiiided /nmify tid to Its hetrs 
under ifindu Late Nainbiidri Brahmsaa are 
governed by Hindu Law except m so f'lr as it 
IS shown to have been modifled by usage or custom 
haMuc the force of law the probable onsm of the 
special usage being cither some doctnne of llmda 
Law as it stood at the dato of their settlement 
in SlnUbar thouuli now ob oleto or soroo 'Morumalv 
inaJkatayam usa^e The Hindu Law oppheatilo 
is that laid down in the Mital hara The self 
acquisition of a Nnmbudri Brohman pa eo to his 
heirs \inder tho Mitalvsliara Law and not to the 
undividi-d fnraily to which ho belongs No Maru 
luilj ata\am n sue his inflicnccd th" family law 
of \ambudns in tliu respect and no doctrine of 
ancient Hindu Law denied tho right of the eon 
to succeed to the sej arate propertv of father 
\i«ir>nj Nasibudri t Vukamma (1010) 

I L R 34 Mad 498 

1C Pro *itnic s estate — ^fnfArtn 

— Seivrniice os effect of ih^'ra lalion — 6Lcce.iK7n fo 
properlj of I jntdcil tioimn Tho absolute pro 
]ertv of a Hindu prostitute is to be treated as 
her s(ri f^an for tho purposes of succession So 
far as succession is concorneJ the degradation 
BuOered bv pro titution severs a woman from her 
natural relations at tho moment she becomes 
degraded, but not from her sons or chasto daugh 
ters bom eiltcr degradation Jh the go»is of 
/fainiiieyntoney BeiraA, I L 1 21 Cal 6$/ 

Sarnamogee Ilttea v bcerelart/ oj Stale far India 
f Xi P "5 Cafe 25-1 Jthtilnalh 3londal \ Seere 
tar j ol Stile lor Irutia 10 C H \ lOSj ^an^ 
•anna v Oanga I L P 13 Hal 133 followed 
Taromunnee Dae te v Hotee JJunceaaee {/5/^ 
•5 U 4 -37 Sitmanyu v Jfinaf, I L P 12 


HINDU LAW— SUCCESSION-eonfd 
V«Z 277 approAcd but distmguisbcd Siinda i 
Dsssv T \em/t Charan Due 0 0 L J 372 
Svhhantja Ptllai v Pama am* Piffni I L P 23 
Had li] \arain Das \ Trifol Tiimri I L R 

29 AU 4 not followed TniruRA Ciiara’7 Bav 
kerjec 1 llARlitATt Dvsai (1911) 

I L R 38 Calc 493 

17 Impartitlo property — Vifni 

aAani — Suocession — Itnjartiul property goierned by 
the rah of primoyein/arc neicrIheUss joint properly 
IVlieri, ancestral property is impartible and is held 
bt a taj'h member of tho farady all tha members 
of the faimU must be dcLmcd to be joint m estato 
and tho rule of succcs ion to tho property is tho 
same as that which governs the ca o of partible 
propertv so that a junior member of tho family 
who gets maintenvnco from the person holding the 
impartible estate succeeds upon his death to the 
estate by right of survivorship Whatever may bo 
tho powers of alienation of tho holder of an im 

artible estate the succession to it is governed not 

y the role which applies to separate property but 
bv tho role of survivorship Therefore tho person 
who succeeds to the estate does not do so as the 
heir or legal repre cntatives of bis predecessor and 
the estate cannot be regarded as tho ossets of the 
last previous holder JJarpal Singh r Dishan 
Singh 0 I L J “S3 followed Baja of Kala 
hash V vlcivfodtf 1 L P 31 Had 451 and Zamin 
dar of Aantlraoar r Trustee of Tirumalai 1 L 
R 3m Mad 429 dissented from Ivdaa Sex 
Sn>on X 11a£?al Sisoq (1911) 

I L R 84 All 79 

16 Great grondmsoQ ol (ha 

grandfather— Vifof Aorn-^ueeesjion— Grand «» 
of the yrcat-fjrandfoiher According to the llitak 
shara law tho three immediate descendants ol the 
grandfather su ceed m preference to the great 
grandfather and his descendants, and the mat 
grandson of the grandfather is a perferential heir 
ns against the grandson of the groat-grandfather 
The following coses were reftrred to m the jud„ 
ments delivered — Aufian Rai v Pam Chander 
1 L P All Ruichepatty Dull lha V Pajttn 
der Bamm hae, 2 Voo I A 133 AasAi&ai Gane^h 
V Gitohat Pajhunath Shivram 13 Bom L B 552 
Pachaxn x Kalinyapa 1 L B 10 Bom 716 
Kvreem Chond Guram v Ootiaiiy Oiirnin C IT JJ 
15S Chinro <imi Pittax \ Arnija Hif'ni J L B 

30 Mad Jo3 Bhyari Pim Snijh v Bhyah Ugur 
Sni'-h 13 boo 1 1 373 and iSarnya Bhulla v 
Latsani arasamms I L 1 5 Mad 2)1 Buddtia 
'' ixaov LvLTuSivrn (1912) 

I L R 84 All 683 

19 Step sis er — lyawAara Mayu, 

iJia— GMCCCasioo— Pofernol unci — Priorit/ Ae 
cordmg to Hindu Law as admini tert.d under 
the ^yavallira Sfavukho, the half sister of the 
proposit s IS entitl d to succeed m preference 
to his paternal uncle Tbikau PcTSsaonAii t 
Nathv Daji I L R 36 Bom 120 

20 Maiden s stndhan — llital 

ahara — StnJhan — Father s brother s son — Sister — 
Sssirs son Under the Mitakshvra school of 
Hindu Law a sister (father s daughter) and a 
Bi tera son (fathers daughters sou) are entitled 
to aneceed to a maidens stndhan in prcfirence 
to a father B brother B son. Per N R CitATTEBJZA 
J Under tho Hitakshara Law in the ab&cnce of 
any role deUrminmg the nearness among relations 
of the father m case of succession to a maiden s 



( 2hi ) 


IHGLST 01 C\SLb 
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nnrDU LAw-succissiov-fo*/rf 

« rvll/j tfp<3J im tSmiM I"* tl** I Jf^l 1 % antlo^y 
to tVo cnln’ «* fuc-vi. i n to llio tt of a 

cl ildio < acir»n r-nmol n « <!' ^pprovcl f n i «> 
f-r It i a] f! raltc f mb th rwi an •oa 
»!on 11 COT ncJ to tli fithrr* fimiK lli« 
alnf’/tn of a chlJlo'i Hens’! rrurrirl in a lia 
apprciciJ lorn Oriolros a'lrr t>i<« falh r m the 
aarc t-anror n* if it Jn 1 Jx-tm-o.! to th»* father 
hm rlf ani tlio »u'^-o«i^ion fflloTm the orler liM 
in the text of \ajnavalkta ir^nlvlins; oh 
f ni''>od aurce m Ou^rre \MiPlher the a nor 
pran'icn cf the father in auc’i a en«o tskeabefo o 
tl e fath'T or a' •r 1 im an 1 l-^fore the oti rr heira 
inenlionr^l in th ml teat Dkaiika Nath ilo\ 
r ‘^AtiT Citiicpt ‘•rvc.H lot (1911) 

1 I R 30 Calc 310 
IS C M h 10S6 

21 Sjc e»iJoa among collatcr-1 

sa’-indaa— J/itaZjiXa n Lnie — lirolk tt tan la 
Vi ' ll ^ara Jnrt rot mtluiit Irol'trt yranH on— 
Lndtr Vital lira Late t t in Jfftrw»inin7 
jeKwnty arrony vne^iu nfral 2 t tra i not tptnttnl 
IjI tKJirnttit of f«/a/ionA^ip~ZtrOf<rf a jrtnl 
(srarAim an ereJa in jTtjtnnet to uneftaflranfron 
Tie trcnl fons n the text o( the Mital hara 
Chap II t. I re-M 2 a I\ Tcrva " and and 
In a. ^ Tcrso 1 thoul 1 not be gii ca an extended 
meimng to as to include the grandiona In enu 
mtratiRg therefore (he hcira m the ascending lino 
or among collaterals in the paiia^es above state I 
\ig&anesaara did not mean to u lude in the Horda 
BOOS the grandiona aa well whether of the bro 
ther the jatenial uncle or tlie great uncle Such 
grandions cannot claim rights of mh'’ritonce as 
hem enumerated in the s' ore texts Lok Imt 
s Jajannadlaii 1 L P S J/od 
SOI approved Aaltan Pat v pamnehamlra 
J L I 2f All /.f not followed In the caso 
of competition between aapmdis not tnumcraied 
in tbe above tests the nearest sap nda entitled to 
succeed must bo determined not by considerations 
of superior reLgious efilca'*}’ but by nearness of 
relationship and preference should be given to 
tbe sapmda belonging to the nearer line The 
great pnncip/e pervading tho Jaw of ifiheritaueo 
under the ilitakshara si stem is tint tlio nearer 
bne cxclules the more remote The brothers 
great grandson su cee Is in pref rence to the 
un les grandson Cm^^AgAS^ PiUAi i Kwwso 
liLLAi (1011) » L R 30 Had 152 

22 Btridbafl succe sion to — 

Btptxttn «5n as /icir A stepsisters son is a 
preferential licir to a womans ttridfon to tio 
daughters sjn of the great grand on of the 
great grandfalher cl the womans husband Sast 
Biiubak LAtiinr v Raje'ide* Nath Joarjab 
(191") 16 C W V 1094 

23 I^itatsliara — Succe a s i o n — 

Priority — FvU uster — Bon u/ a teparated lull 
hrot/er— Cini iroetdare Cole {Act F of IJOS) 
t II — lies judicata iftuecn co^tjendanla kinder 
the Mitaksliara the son of a separated half bcotbci 
13 entitled to succeed m preference to » full si ter 
of the propoiitiM Lhagvxtn v IForutni I L P 
u2 Bom 200 followed Per Shah, J — In order 
that anj decision between co defendants might 
operate as res judicata in any subsequent suit 
between them it is necessary to establish that 
there was a conflict of interests among tbe defen 
dauts, and that there was a (udgraent deRamg tbo 
real rights and obbgations of tho defendants anfer 


mVDU LAW— SUCCESSION— eeatrf 
s PtfFc’ andra ^flrD^m'l v "Vorovan Mihadct 
III 11 lorn SIC followed II am A'ojaji 
r kASCDTA JawaRDav (I9U) 

I L R 38 Bom 438 


21 Step mother cannot inherit 

nnd r Kilaksharn law — im mat inhcnl accord 
twj ti <i ej>ccial eiiste ea ton A step mother is 
not to b~ allowed to inherit to her step son as a 
jtttoja sujinlu Virv v Chinnomnml 1 L R 
8 Ifflf 10 cxpKin d Tho 1/itod 7ara law 
(apart from usage) does not recognise a step 
mother as id the lino of heirs at al! Property 
should go to tl e Crown m preference to her This 
esse was rcin/inilel on tho following additional 
I luc (inter ail) 1 hethcr according to the usage 
<f (he caste to which she and tho first defendant 
belong the step mother is entitled to inhent to 
her 6tc{ son f scetilu t \AcinAn 1914) 

1 L R 37 Had 288 


25 


- Cl *oia of ptimogemfare — 


ttlryolion of fanid J or local custom — R hat must be 
proFfd-^oriinuilj and immemorinl uecr — Ontu— 
Fmdiin Vat custom fro< / i/ finUng of fact— 
/ eeord of njUs pen Imp suit — dud7m n{ of vsunue 
officer tn settlement ■proceeding* if eeiderue tn suit 
— Ittfc fafion proe r Ung finding ire favour of euslom 
recorrfeJ u( anl based upon hearsay I\beth r 
certain facts found by tbe lower \ppellato Court 
(and as such binding on tbs High Court) do or 
do not establish an alJeeed custom of primogeni 
ture IS a qu (ion of law kVhere a partv rebes 
upon a sp etal custom of a family to take the 
succe siOD out of the ordinary Hindu Law such 
custom must be proved to be ancient aal eon 
tmnous The otieged cus om must be very satis 
factorily proved by tvidenee of particular instance 
so nomeroiii as to ju tifv the Court in finding in 
favour of the custom Wlicro sub cquently to the 
m titution of the suit and at the attestation stage 
of proceedings for preparation of record of rights 
an A istant Settlement OfE cr found upon infor 
mstion gathered from tho teluildar of tbe Rajas 
estate that the custom of primogeniture prevailed 
among Kurmi ^fahtos in 8. out of 8 1 of the villages 
within the estate and tie lower Appellate Court 
relying upon this jud''mcnt found the custom 
established la the village in suit the parties being 
Kurrai Mahtos /lelti that apart from the cir 
cum tance th t the fact of the reeo d of rights 
havm„ been c mplcted nice tl f m titution of the 
suit affe tel tho value and importance of the 
deci ion tf th settlement Officer his judgment 
ha en ea Ji,r a purj/' e for whicd it was nos 
admi ible m law That rebsnee mioht po sibly 
have been placed upon it to how tha’ the custom 
was r CO ni ca bv tlic revenue authorities but the 
fin 1 n cf the S ftlcment Officer could not be 
irc rporated into th cviJenco m tho ca e and 
treated as practicallv conclusive between tho 
1 arties That wh ther the Assistant *5ettlenient 
Officer wai competent or not to act upon informa 
tion gathered from the Raja s teh-ildar (which was 
clearly not le.al evidence) that statement of the 
teh ildar was inadmissible in evidence m tJie Civil 
Court LmiA Charas JIahto v RAoimtATJt 
llAiwo (1913) 18 C W K 55 

, ,,, , Sacces ion to a yatl (rcligwus 

oswt eh-Clela or si^ja (due, pic or pupil) of Hindu 
rtlgxous aseeUc em mend, cant-Bcxr, natural and 
A A Brahmin 

Bnrrabarar jn Calcutta, where ho lived the Wo 



( 21U ) 


DIGEST OP CiSn-5 


( 2U2 ) 


HINDU IAW~SUqCESSION-«>«W HINDU IiAW-SDCCESSION-conff? 


ol a llindvi inendiciint and practisi^d rriifcious 
austerities but drcssecl hituseU m ordmarj cl-otlM 
and deposited monies with firms in BurrAbAzat 
on interest and had aJso acquired property m 
the Punjab cannot ha taken to hare renounced 
the world and was not a yaft or a rehsious ascctio 
m the '^mso ol the Uinda Law atvl on lua death. Kw 
natural Ucics under the ordinary rules of the Iltndn 
J aw are entitled to succeed to his property Ivor 
was the pUmtifE «ho claimed to ho the heir of 
the deceased Brahmin as bia tStfo b« ent 
*>ija or virtuous pupil n the sense of tho Hindu 
Law and was not entitled to Bueceed against his 
natural heirs who have proved theniveJres to ho 
bis legal heira Gouri S^7^K£E Bixs t hciACER 
SiNGK (1913) 18 C W N 59 

27 Dayabhaga School— Dortrineo/ 

spiri/iiol lentfii — Palemfil (freal Qrand father t sons 
daughter s eon- ond ninlemni iiiicfe ufio la prtftrabh 
I nder the Davabhaga School of Hindu Law the 
I’aterunl greot grand lather s son s daughter s son 
of a deeea ed Hindu is preferable to Im mother s 
brother as heir even though the latter n spcct 
fic8U3 mentioned in the Dajabhaga as an heir and 
Iho former is not and his precivo position in Iho 
citegorv of heijs lb not Inid d nn la the coso of 
Cwru Gotiiid % dnaadrt La! J3 U P t D 
49 c Draja Lcl v yilion Ltishna t L P 20 
Ca( 255 referred to IvaitASit Cnw&Eft 
Adbikabi t IvtBUNx ^Atrt CnowonrY (loijj 

18 C W If 477 

28 D&ugUtCM lahenltag lathet s 

estate JOiatly-~Dca<A cj om — 3 A< other tj svf 
c*^8 <0 d«cr<t8l(f i ifiUrtit as reiersionarif httr — /id 
ttrsepoiKtstonfor more than luelie {/cars durtnffloth 
dayjtiUn hydime — Surtutajdau3?<«r i njACto re 
cotermoitli/ehartiitlongin!} todeceaud tfanses from 
hr death — Lymtialwn Act (/V of lOOS) Sch / 
Art U1 Bticre one of two daughters of a. Hindu 
wi\o inherited hix projwrtw dwd the survivor did 
not acquire in the interest enjojed by the deecaved 
a title of the nature described in Art 14 1 of 8cb I 
of the Limitation Act Where oftec both daugh 
tors had been W«pt out of poMCSsion lor more than 
IS years one of them died and the other by some 
lueauB or other got back possession didd that 
she could not maintain her possession against the 
person who by 13 years adverse posvcssioa bad 
acquired title in the entire propwtj jndDding the 
interest of the dtceascd daughter to which ehe 
succeeded by survivorship and not by mhentance 
Sautoswu*. ksBKnwn De.\ V Rajasi Ivast Crock 
E antrrvv (1014) 18 C W If 804 

23 (n) IftlJ that 

under the JJitaksham Law the prefercnco of 
heirs of Ibo wliolo blood to those of the lialf Wowd 
IS confined to Sapmdas of tho same degree ®f 
descent from tho conimon ancestor where theie 
fore the choice of htirs lay between Sapmdas of 
different drgTfes an uncle of tho half blood av 
being less nmoto from tho common ancestor 
IS a I roforentiiil heir to the sons t f an uncle of the 
whole blood Tho Provisions of 8 317 of the 
Civil Procesluro Coile 1682 were designed to crenie 
eome fl eck on the i mctice of making ao cslWl 
bennini rurchnsia at evecution sates for the btne 
fl of Jutlcinrnt debtors and in no was affccta 
Iho nUo <l jrrsons otherwise bcnificially inter 
e»ic I in t! e j urcl ftsc ^A^oA Sakai r Ktwr 
1 L H S7 AU 545 


29 — 'Mitaksbara — “Sapindaship 

deylKifioit of if poierns inhcrtlanre or marriage onlj 
— Bhinnagolra sfiptndat or handhts vfo way tut 
eeed «t — Limit o/ fiit d grees ond mviuatitg to l/*- 
taltsfied — Classes of handhnr enumcraUl tn 2hCai 
ahira tf to Vt exUnded~JnterpretnUoi} of ru! s of 
Ihnd* I/Oisf — ^uif iH e/rclmcrtl — Plaintiff (y slnctlj 
prote title Saptnda relationship according to th« 
Uitdkshara is based not on the presentation of 
funeral oblations but on descent from a common 
ancestor and in the cave of females also on mar 
mge with dcseciulints from a common ance tor 
ihw relationship ccaMO" — not incrclt /or purposes 
of matttago but gcncrallj am! therefore for pur 
poses of inheritance aUo — after the seventh dcgce<v 
from the common ancestor on the father s side 
and fifth OR the mothers Tlie word bamlfm 
m the system of the Hitakshara Iwars a di tmet 
and technical meaning signfying the tfimjia.50lro 
saptndas and the limitation of the fire decrees 
clearly apjHies and can only apply to the 
gatra sapmdat Besides being within the fifth 
degree from the common ancestor a handhu to be 
entitled to succeed to the inheritance must be so 
related to the propoiitui that they arv apinify) 
to each otber Hell accordiUe,!! that tho plain 
tills who were tho jnWmal grand father s on s 
sons daue,hfcr 8 daughters sons of the propontoi 
were not bis hnrs both becau o they were his 
bftnnngofra beiond the fifth degree and alsj 
because the element of luutuaht) was wanting 
between them and the propostlns Tho riUini. m 
Gridnrt Lnl v The Petigal Qoieriimeiit 12 Voo 

1 A 44S that the enumeration of bnrtdhvi who 
were entitled to succeed js not exhaustive but 
mereh illustratiie hsrdli warrants the conclu ion 
that tho classes sneeified bv Viinaneswsr ti 
arma &an<fAus pifnoond^iis mafri oani'/Afi can ha 
added to Lallnlhai \ 21anKui.aAai 1 L R 

2 Dorn OSS Vmatd Baladiir \ Lday Chndr 

4G W S SOQ e t I L R 2M $1 Saba 
Lat V \on<ii Ham t L P ^2 Calc ^5? referred 
to The Hindu Low contaifia its own principles 
of exposition and questions arising under it can 
not be detcrtnineil on abstract reasoning or unnlogies 
borrowed from other srsteais of law but 
must depend for their decisions on the rides and 
doctrines enunciated bj its own law and 

recognised expounder' I tJicutNDrA Marta-vo 
Waii \R t Viutasr \ evkwebk Js.OTU£KA.n, 

18 C W N 1154 
L R 41 I A 280 


go Mitafcshara— C/i Id s S p2 4 

and 5 — Jfajptlhu Cfi l//f fi IS — Co npact send 
of heirs— JyrolhtT t V-idou—'yapiHda—lTidea eo»s 
—Sredhera uidou/ nearer ketr The widow of a 
brother of the deceased is as a aopin fi an arcr 
lieif of tUo lieceased than Ins pattma'l uncle a son^ 
Basaaoavda t Eassmiavkv (1914) 

I L R S9 Ecm 87 


51 - Mtlal fora Ch pfei 

II 9 S parti 2— Claim bj phwiifj ashtray 
Llela to recoier the propertj of a deeeastd Pat gt 
—C'aim not maiitfaitia! /e on the arounl of cu ton 
and IltntH Lnio— iUairo^t#— ‘•anyosi —lit int 
ascetic student \n throtogy — Heirs — I receptor fir 
faoiiS fa pi I and epinineii troth r ti irtcr^e onter 
Thoplamtill eJainung n# pctrni Clicta of a deceived 
Rairaginied to recorertite j rojertt offlio decra««l 
Hell dismt sing the suit that boih on the ground 
of co'toni and on the ground <f Hindu Law the 
plaintiff had failed to male out hu ca.«e The 
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— l,tl£ta I rrcrtnj- rrt'titi 

tui teir Ore ‘■lUUi *to entiU I t> 

Ik SOf unlff ftn irrr»-w | ley «« lie 
de»tli cl ler f*tl t liM tinr»>iieil et 1 He 


ftft (le 


.lep- 


TUintiS, tl 

d-xJifftUon tli»l tie d lenlftfl 

laotber of iLe «lfT<-4>e»J biubti •«« r i ler i *r 
under ll»" llinlu !-«* »nl th l »le »« tl inAt^-t 

nil ftant of iLe detTAAeil »»> J r U«lul I e t ftnd 
entitled to Ifje iinouct tilt «i» 1 U in dej-o it 
la Court. Utld tl it tl e ] Uinliil «i* nut entitl i 
to fueeee*! In {ref rence to tie d fendint lie 
ispiadii. both of tke fitler in 1 tie mutl r mu i 
refer to tie istoe i^rion* •• the mutler breomee 
ft sember of tie fither • fimilj on ier mimig" 
r*forom T Nara^n J andanileo I L J vC 
Tow 3—' JangMci t Afjaji i i. I 

32 Lon 40J ftnd Iheeria Noth ley t ^<l i 
Cfc^Jra Siiyfi Hoy I L J uV(u/e -HJ I lliftt^l 
Tbe rule that fetniJc gutrij* uiiniu Uu nut 
inbent la lenile r«lat><»ia titin., tie nnk utiuli 
they irould be entitled to >1 tbeit cUimi fttro 
bued on Mtiodft relitiotuliil bia been eulied to 
lie io«< «iutt ol male a j roitnjr laiai, nm t 
Jullajyo J I J{ IS i!o<J J(/S and Jlaynmiint 
T AnnamaUi iludoli t 1 i iJ 'foil dv u 
ferred to The rule that in tie cm* uI *uctc»aiui» 
to fTidJjanani iroicrl> » daue,liiet inbeme aa 
aapinda where the *uict»eic>ii I aa to bo traecd 
through tic father or the huaband aiipllea aho 
to the cftM of ft wife or widow J/on;(i / iMot v 
6tvol/ a jtall ael t I ^/of 1 J S</l aj | In I 
KaiuLi r 1 luctiiaTiii (1.11 ) 

I L n 38 Mod 45 


LAW-sucarsm-ee 1 
t .-*> ll»t * trifTii-e e»un la’ 
t^l«Ten l*e fatl atil I'e nul^ r atvt>t\lins 1 
fj. /—I ef j)- rfti e lo wl I h tl" nulher !■ 

^ rftt ir-atua-ft r \xt -aaniat vw t itm 
(Idi ) I L P 59 Sad i: 

25 Ltsacy— / ^ ef r*i lit A rrj i 

tf / perpr fjr e/ / airy rf r if ). t — 

(, f ^ • /rr*ft ifjw • r* p/ /nar/ e 

/anil / *—/««! J eft Act (tX rf /'Wt) *' K 
( f Jit k f'err n ia d 'Xuairof tinier t! 
Ifl' f I Uw Irem a « eer-lmir lo | n jvftr If h" 
In ane wl n If" iiMt rpeii* wfelh r I 

ln*eniiT i mralle »r In oral le kfltn 

J,a holo l ! I I S UI uiy ml T,if 
ftafjt r l/»l7fft'ft<if t r*o J In J 21 tW i' 
rt'^TTfl In Tic dau bier tl rrfirr rf an 
null d fire n» lesil tillc fhrmtph I 


33 Dayabhaita School— lIM/er 

grtal-^andlail tr M son t daughters son or tnaltmal 
uncle prtlerenlial /eir— S/are dectsit Ip a Paya 
bhaga family the great grandfather a eon a daugh 
ter a eon la entitled to aucteed as heir in preference 
to tbe matcmal uncle J^atlash Clandra Ad/ukart 
T Kanina hath Claudhry 18 C II JV 4gj fof 
lowed Tie principle of apiritual benefit regard 
mg the EuccesEion m a Payabbaga family laid down 
by the Full Lencli m Cooroo Oobmd &Aafa» Cate 
13 }V J} (I B ) Id 3 li L It 15 cannot bo 
questioned now Kedar Nath Bahejuke v Ilaru 
pAa GnosE (191C) 1 L R 43 Calc 1 

34 lUeeitimato aoD— a Svdra 

ly a danetng xcoman ktft in contmuotis and 


1*11 *T TTe 1 ..illnUc Wil nl a liniHa Jlin 

I ir h pcMM-* i>n diifing hii life limn of cnrti 
Imtnoill 1" jroi«-fty which h» I U-Innip^l to I 
fAthrr fttil •til.»roDpnlly IriBtfprrrd j \rt of it 
her d*n him an I t ' t) » hu I an I rf mo of tlm 
M« rHainnil a { r1i>n hera'lf which afler 1 
death came int iln poft Ion of one of 1 
dau^hler* Util that * suit to rreotrr ilia p 
]wrty of which pr*w k n hi 1 been to rt (air 
and lirtl waa gorrmol l> Art III of the fl 
bcholulc to Ihn Indian I iinitalion Act, It> 
* Jam Hat in '^mgS I J Jl "0 All 
di t iignid Ml Uanhisiit r Mia amwat Bit. 
(lOlf) 1 L It 38 Ail ] 

38 - -■■ JlandhU— IfoM t s hr ther i 

fTfltntl lo noth TS tultrs son Arnirdlna 
Jlindu )-AW of the MltahaliAra 'mIi I the nuitlii 
brothrr a son lakes prcedinee ns an heir ii 
tio mot) era aistrr a roii li/irifii 1 ithivif 
lagvholi fluMyir // J 33 Mil 4U i 
acntnl from Jiullfn Sitgh v tatlu ’iingl / 
; J7 tff cot nhrreltu lUtt Liuiian f Ai 
raiii!it llASftii (1010) I L R 31 All 

37 Religious ofllco— 

Irmah^ lo n hr it omi do duly hj /rviy A for 
lit not under tho Jlindii I aw or cuntoni disqiiali 
trim iiuciiidmg to a heredilnry religiouA o 
(auth 08 tin illito nf arelnla in a ttmjilo) 
getting aiich iluliua ah shu may Lo diKqualillei] 
reason of her noz from pirforniing ptrforineil 
proxy iiarnuaunitiram J iHat V 6niirtt/rn//»w 
J6 3lad L T 4_3 and Tangxral. 


T 4 3 

1 I a]n Manxkya Jtao 21 31 ad 1 J 179 fcitloi 
Sundaramial Atnmal v loyoixiiia (jiiruklal / 
it 35 3lad 850 not followed Raja JUjmv 
AmUAL t> bUDRAlIANIA ARCJIAKAU (lOlC) 

I L R 40 Mad 

38 Unchastlty— tn hunl/nmls 

time — Condonation hj huehan.1 Under the U. 
Law a widow is not debarred from Inlirritin 


efusire concubinage — J{v]}t to svccted to joint tamilff 
properly The illegitimate ton of a bnetra by a 
dancing woman who waa by profesaton a pros 
titute before abo came into lus keeping but who 
was kept by him in continuous and ezcTusiva con 
cnbinage thereafter is entitled to get his appro 
priate eharo in the joint family property after bis 
father a death provided the connection between 
Lis father end mother was not incratuons or ad^ 
terous This right is not subject to a further 


her husband on tho groun 1 that abn had Lee 
unciisato m her husband a life time if tho liunl 
had condoned her unci astity ( anga Ihar I un 
Afar V Yella lorn I trasuami St i a ml 1 I 
36 Bom 138 followed Vulunjinee Bnfei 
Jojlallcc Valee 14 )\ B A O J '>3 nn.l 3 
ram KoUta v hen Kolxl int 1 L 11 5 tale 
referred to lUnne Ian v UnAWANi lUti (I 
I L R 40 All 
• Full lister entllleu to pric 


According to tho Slitaksbara hcliool of Hindu 
a fall sister is entitled (o succeed In triont 
tho half sister Jaxa i Kaeimia (lOlH) 

I L R 43 Bom 


( 2115 ) 


DIGEST OT CASES 


( 2m ) 


HINDU LAW-SUCCZSSIOK-confc? 

4g Sutira — Illegitinjafe soa nof 

allowed collateral succes'ioa On the death of 

a S«dra his property xrns clatmcrl by two persons 
on" of tv horn was his divided bro her and the other 
was the ilj^itimate son of hia father — Ildi 
that the former was entitled to SQococd Bince th® 
tllegitiKsate eon was under Hindu Law ctclodcd 
from all coUatecal succcs-ton Lat/t tvla-i ^akaJie 
V ha/uji tnfai Kalop (I9Q9) St Bom. 32J Skom6 
shanJar Bajtndra 1 arert v liaiesaritmTnt JoTtgam 
{1S9S) 22 ill 99 and Aamahnya i/wppan » 
Paiada% Ooundan {1901} 2S SlaS 519 {oUoved 
DnsRMA LassmiAN t ‘larnA««r PiMjiRAO 
fl9l9) I D R 44 Bom IBS 

41 — — Sodras — Lfva Xvnla of c/i<ttuj 

tlto xn tht East Khande-xK Dufrtci «;X<><A«r Sndrat — 
lUe^tUmnlc «on4 dnuhtig jtroperly tetlh hgxtimnit 
sons motAer enttllsd to a share Lera Kunb>« resi 
dmg at Chansdev in tie East Khandesi District 
are Sudraa Under Hinda Law even when among 
the Sudra'Si the iWegitimste eons divide the pro 
perty with the legilmiate bods the reothef is 
entitled to a share JliNCitEAiiAXt Btmtu v 
Dattc (1919) I L. U 44 Bom 166 


42 Brafamaas of tabail {Eliantr 

District Arohala—'M^^*’’ • a aon* or vtllage 
proprietors — iunitation — pre.tttmTi>o>x m faioxir of 
eontxnvance o/ f»/e — onus ol » oiir^ deaJA Plaintiffs 
the father a sister e sons o! one Sardfaa deceased 
cved for possession of the Utter s land which had 
been taken possession ofby th® village propneiore 
on the deeth of iltLSsnmmat Atn the widow of 
Molft father of Sardha Th« deceased was a Brab 
man and the Tillage propuctors (dsfendantB) ato 
Psjputs The euit T.na instituted on the 6th lUy 
1914 and the only endenco as to the date of 
Mvetanvioi Atn a death was « report of the 
Pofu«rt in September li)2 to the eS H that ebo 
died in May 1902 The Lower Appellato Court 
held that the plaintiffs were heirs by Kisdu Law 
Aod that tho cUicn was tnthm time The defen 
dants appealed to the High CouK H U that br 
the dfifoIaAnm system of Hindu Law the father s 
Sisters sons are heirs Toholdax Kamarx y Gaga 
Perafad {i L B S7 Calc 214} and Jlayne a Hrada 
Law 8th Edition Chap TVI p ~(M andTreve 
lyans Hindu Law 2nd Edition, p 402 referred 
to //«?d also that there « a presumpljon in 
favour of continuance of life and that m the 
ab ence of proof by the deLndants that iivssam 
mat Atn died before the 4th of Stay 1902 »ho 
must b» pyesamed to bare died alUr that data 
and the amt was con etinently within tune Ameer 
Jh and froodroffe s Xaie of Endrnce 6/A FdiCion 
p CS2 referred to Tabi o Rmm Bast 

Z L B I Lab 564 


43 Khatns — Stsfer of father s fa 

(her a eon e daughter « son — idoptxon not in Daltata 
form—mheihsT txdopled son enlillsd io eollattral sue 
rtejioii — Ififf if Kxdov — laMitj of — 7 W»a««ory 
title Ilamtifl claimed a house and some moTcabl® 

g operty as heir to her deceased brother llarcam 
as son ol Jai Bam PJaintlif allcced aJ o that 
fchc had got possession of the property on the 
^ath of Muasamtftal Ind Ivaor the widow of 
n&tnflBi Daa, anil had been forcibly dispo^isessed 
by the defendant The latter was the daughter s 
*on t Ham Cl an L brother ol Jai Item and was 
a Jopte l by lus malcmM crandfather Ho also 
Inim d under s mil mala ly Ind 

h adoption of defendant was not made In tha 


HINDU LAW-SUCCESSION-<e«/i? 

jyiilala form also that the plaintiff never got 
p««eliil and ovciusive possession ol tho property 
after the death of Mussatnmat tad Kaar Held 
that the adoption of the defendant not being jn 
accordance with the jOaltola form the latter was 
not entitled under the VUalshara School of Hmda 
Law to sacceed colUfcerally Jxiran ^fnlv Jamna 
Oa* (df I L R l9lt} fo!/owecJ Brli aho that 
by Hicida Law a widow a powers of alienation era 
restricted to rch'^ious purposes and the fact that 
tliere are no heirs capable of taking at her death 
does not affect these powers and coa'efjnently the 
will of Jfanertwa/ Inil Laur conferred no title 
on defendant TAe Collector of Jl/aridiyw/aia -p 
CatvtB Vencalii Vrtrroi«a/aA {8 21oo I A 523 
551 PC} and Pandhartnath 1 lihianalh T Oovtnd 
Shiiram (I L R 32 Bom 69 7J) followed ,4Ka 
D«f/a T GauAra (3 P ^ 1574) distit^iabed 
Held further that by VifaiiAara Law tho plaintiff 
as a sister ta not entitled to succeed against the 
defendant who cannot he said to bo a total stranger 
being the daughter a son of the deceased s 
uncle Shamtu fiolh r Vussammat Rallt (52 
iadian Cosee 691} and AZayiw s Hindu Lair Sth 
£ifi/ion p Hi para 534 followed Uanale Gxr 
V Sluuammai Knhe» Kavr (151 P P J919) 
distinguished Held mareoter that defendant as 
a father s father a son a danghter s son is u bniidAu 
and has a better title than the plaintiff MoU&s 
Hindu Law Sni Edition pp 58 snd 60 referred 
to also AMul llamtd v Suiiuland Khan (78 P B 
2903) Held fnatly that the faet that there was 
a scramble tot possession ern the death of the 
widow ilfwJamTnal Ind Kaur and plaintiff as well 
as defendant put a loi.k on the door of the housa 
>» not sufficient to establish pU ntilTa peaceful 
and esciueive possetnon so as to entitle her to 
a decree for possession on the basis of het posses 
eory title In a suit on possetsory title a plaintiff 
must prove more than what la necessary for hicn 
to do in » suit under the Specifio Belief Act 
AMut Hamid v ^urbuland Khan {7$ P B 1902} 
referred to Xirth lUal v MosSammat Kaoak 
D sn 1 L B X Lab 58S 

44 Bengal aniBeoares Schools — 

Sueeesnoii-~irotheT t daughter — whether a bandhit 
The plaintiff tho brother s daughter of one llani 
Bam dcceasod sued for a declaration that Jagin 
Hal had not been adopted by Mani Bam or his 
widow The! owerCouriirfismisied the amt on tho 
ground of bmitatioa The plaintiff appealed to the 
Chief Court and it was contended by the defendants 
respondents that oven if the euit was not barred 
by limitation the plaintiff not being a AniidAu 
with rights of inheritance bad no stasdi 

to bring the suit Held that by tha Bengal and 
jteoercs Schools of Hindu Lsw the only females 
entitled to inh tvt aio the widow the daughter 
the mother tho fathers mother and the father# 
fathrts mother anJ that cons^quentJr pfsmtil? as 
a brother e daughter had no heu) slandx to hung 
tho present suit Caurv Sakai v Pullo (I T It 
3 Aft 45) Jagat ho am v 8hto Das {I J R 
S Alt 311) 'lOiiAi s Gann <!f/tnlar {I L R 
iS All 2S ) Jagan hath v C/nmjvt (f 7 /* 

2? All uOT) Jog lamia Koer v Secretory of Stale 
t[ I, P 16 Calc >}f7 370} Mussanmat j5»6* 
iodhan r Harin ?in 7 A ( f P R !9fS) and Sham 
6A 1 iiatk V ifwframma/ Pallx ( Indian Caeee 
591} followed >1011118 Hindu Law 3rd Edition 
p Chow a pnnonlo of Hin lu Law \ ol J 

p 150, Tama Krishna s Kmda Law \ol 
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IIGDU L-WV-SUCCISSIon-fo.. J 
II p. 1^0 arJ Ma 3 T('a llinJa I aw ^tli Flition 
p**ai rr'crml ta Fij^u \a/\ v Vuna 

'/ur (/ /„ 7 ill J9I) <li3 rnt»^l Irom Vu/ 
ta »C7i i\ ball } 75W) and ^anal 

<irTj7v mmil hi U’K } a^.T {m I I 2919) 
'istm^ ’ c“l Ml 3v\._AT ‘tjiv Hm t Jictst 
ILii, I L R 1 Uh 60S 

44 a) Mother s Sis'er s Soa s Son— 

i/ta6 7''^rr(i{onal/'«;>ac.>alaaala «oa— 
Ona {.aiii' it to te prtfrrrtJ trrt p'fhtt pj quts 
lion f>/ pa>f» jui// ani tel jiout efi atj— iboa 
tneltiJ'M eo’ieejt — Sdft du ir'oarr Under 
iho MitaV-Mra lav tLo motLet’a aister* ton a 
son of the de-oi "d propo ituH 13 inferred as 
I eir to bis iro her s palcrtul aunt a son In farm 
lies governed bj* the law of the 31>tak.}tara the 
n-ht of suece lon amongst the threo cla aca of 
tandhvj niinlioned in the 3lital. hara Chip 15 
see C is governed by the propinquitj oftLoelas 
and a pifn lindlm does not succeed until iho 
class of otma landlvt is exiiausted and a tiain 
IjndSu does not succeed until the clas es of alma 
bamlhui and pilri^ncnus are exhausted The 
role in prefemng the nearer to the more remote 
class of baridfus is not dependent on individual 
1 ropinquity or oa tie cIBeacy of offerings to the 
decease wraon V landAu most m order to 
t>o hentablo in a female line fall wittua tbo fifth 
degree from the common male ancestor end must 
be so related to the deceased person that they are 
mutually sopiRddt of one another that is persons 
coaaectM by particles of ono body The grand 
sou of a mother’s sister falls wickm the general 
description of an atmaj,andhu a person related 
to t he propositus Lifflielf and ts not to boexclud 
«d only hiMause he is not mentioned among 
th« iliuitrations in the text of the Sblaksbara 
MulJutteatnt ifodalujar t Simamledu ifulhu 
kumaraeieamt iludaUi/ar L P 23 I A S3 tt 

1 L r 29 Mad 406 imC) Buddha Sti«lh ▼ 

Sxtgh L P 421 A 208 ee <7 If A 

2 129IS) Jlamchandra Marland Watkar r 

Ttnai/af' Tenkaltsh Kolhthir X Jf 47 i yl 290 
« e J I P 42 Cale 384 18 C W N 1254 11914) 
hruhTia Ayyangnr v Venlatarama Ayyaagar 
ILF 2SJfa7 7/5(/!?(?J)or>2Bo» f ifii v Xo. 
Prahhalakilmi 0 Bom L P 1129 {/2P7) referred 
to Aon MaRaxa> Sn>on t hlaBAnm Pnasao 
TlwabMIC) 25 C W N 843 

44(b) Family Law Renotmeed 

il Governs snee es SI on— Fo pertons tmmi 
grated from another gIace~SuceeS3ion to Iltndu 
vloit Jamxhj \mm\grated from another plaee — 
Afahralta Brahmin emigrating and setting tn (he 
■Central Protwrs — proof that he. rettouveed 
his old familj law — Daughter tnhertls ahsoluleig 
under J/ayul7<z the personal lau of the indirufuof 
tfSoae succMiion is in gueilion — Infuence of com 
mentaries upon Hindu Law— Effect of donucifr — 
JudKial decision optralts relrospectiiel j Amongst 
Hindus the law of succe sion m any given ca e 
IS to bo detennined according to the personal 
law of the individual ehose sucres ion is m qnes 
tion If nothing is Icnown shout a men lioi bia 
place of residence it will 1 e assumed thatbispec 
sonal law is the law which prcasils m that plan 
But this is only a presum|tion and may ba re 
butted by evidence that the family Lad migrat 
-ed from some other place where another sy tem of 
personal law jrciailcd in which case the law 
oust be the family law as It wn v hen the family 


nirrou law— succession— con/i 

emigrated It is open to proof that Lo liaa ren 
ounced the law prevailing in bis place of origin 
and accepted that prevailing in bia place of domi 
cile The personal law of a Mahratta Brahmin 
uhoso ancestors Lad at one time lived in Jfaha 
raahtro in the Bombay 1 residency is that pre 
railing in Bombay and accordingly on Lis death 
lus dioghter takes an absolute interest in his 
property The difference m the law existing m 
Bombay and tbo other Courts is due to the 
dinunating miluenecof the different commentaries 
But commeotarics do not enact They explain 
and are evideneo of the congeries of customs 
uhich form tho law Bombay Courts relying on 
the Sfayukha has arrived at totally different 
results in the matter of inheritance irom the 
other Courts which rely on the Iilitakshara 
nithoul tho modifications suggested by the Mavu 
lha Blau V Paghunath 1 L R 30 Bom 2‘’9 at 
p 236 (15115) approved Aorayan Vilhal r 
6or>n<f \arayan 2 Aag LF Io4 (7555), com 
meoted on A decision of a Court of law is not 
to be regarded eS a statute It is declaratory of 
the law as it has existed Balwakt Rao v 
BiJi Pao (PC) 25 0 W N 243 

45 -Castom ol Ecmatnage— 

Whethtrt o childless widowed daughter of child 
bearing age free to remarry by custom and heir 
of her father In the caste la which widow remar 
ingo ts a custom a childless widowed daughter 
of child bearing age is not entitled to ineceed to 
Ler father s property along with the marned 
deogbler having a son in tbe absence of any 
proof of custom entitling ber to succeed nsder 
such circumstances BiirODoa Ilaznm v 
SnsrasE Ha»aKi (1020) 

I L R 48 Calc 800 
40 — — — - Impartible estale— 
shara — Joint ancestral estate— XurtitorsAip Tho 
successor to an impartible estate which is ances 
tral property of a joint Ilmdo family governed 
by the Mitsksbara is designated by sumrorship 
subject to tbe custom of impartibihty tbe eldest 
member of the senior branch of the family there 
fore succeeds m preference to the direct lineal 
seoior descendant ol tho common ancestor if tho 
latter is more remote in degree Aafama 
talcAinr v Th Pajah of Shtvagunga 9 Moo 
/ 4 yaraginli ichimmagarv v lenfa/o- 

chalapntl ^^ya^l^a^^ I L P 4 Had 250 Paja 
Pup Singh V Jiani Bjtsnt 7 L B "411 7 

L R III A 149 andPAe Udayarpalayam Case 
2 L P 2S Mad 508 L P ,.2 1 A "ffj app. 
roved and followed htdiisto Deb Burmoro 
\ Beerclvnder Tlaloor 12 Moo I A 523 
and Sartaj Euan v Deoraj Euan 1 L P 20 
AU 272 L F 25 1 A 51 explained and di 
tinguisLcd The terms co parceners and 
CO paieenary as u ed in HogLsb law are not 
in all respects applicable to the memhers of a 
jomt Hindu family and their interest in the joint 
family property Jcdtnnent of the High Court 
affirmed Baunato Ipasad Sr\cn t- Ttj 
Balx Scirn I L. P 43 All 228 

47 Ftrmogen tnre— fiistem 

o/— Ctsfom i/ cea es to apply on ces-aUem of eondi 
lion wlieh brougll il into ext lenee 4 cu tom of 
pnmogcniture found and establi hed beoomea the 
lawof the family regulatiog the succession to the 
family estate and the ordinary Hindu Law does 
not apply to It ave sofarai it wa not ineon islcnt 
■1a2 
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HINDU LAW-^UCCESSrON-w;onc?^ 

■mtli the custom Such a custom miy jf ol>->erTed 
and acted upon sure sts the pnnutue conditon of 
things out of ivhich it origmaily from tho tctj 
necessity of the case sprung and the head of tl» 
family for the time being cannot bj accepting 
from the Government of India a Mitod contain 
iDg clauses inconsistent with the eu tom dcstn^ 
it or render it inoperative Rao Kisnone bincH 
i McbSASutAT Gauevabu 24 C W K 601 
45 Bhmna gotra sapmdas— 

VoUttr a safer sson and mothers pafernal aunt* son 
Under the JUtCaKshara School of Ilindn Law the 
mother s paternal aunt a sou sueoceda m preference 
to the mother a sister s son s son \dit NArAVAW 
SwoHi Mah-abirPd Tewabi 1 Pat L J 221 

49 Property jointly acquired *416 

throicQ mto commori stock — Svecesstm to 
Under the Dindu Law property jointly acquired 
and thrown mto the common stock is aubject to 
Bnccession bj sumvorship os betireen the parties 
who acquired the property GoBAKonAN Sako v 
BciJEatAK Uahtov 1 Pat L 3 135 

49(a) Widow’s Remarrage— 

RiffAt of siietession is the famdy of her first kva 
bend — )Sttc<««xw> as o goUaja saptnda Undri 
Hindu Law the father e sister la entitled to eut 
ceed in preference to tbo remamed widow of the 
paternal unelc jRasappa r Jiayaia 
29 Bam 91 distmgruiahed PasjircvAK Bar 
qotam V Bit fintSHt (1921) 

I L R 4S Bom 1247 

50 Maternal ancle of last male 

owner and suiers dategkurs son Held by tho 
Full Beach (Dawson Milibb O J and Tsiiat 3 
duseating) that m a family governed by the 
ilitaishara the maternal uncle of the Ust mate 
owner is preferred to the sister s daughter 0 son 
aa heir to tho estate UiustuKEca Piusad 
P rUSABS V SICSSAUMAT NaOESWABI Ko£B9 

2 Pat L J 602 


mKDU LAW— SUDRA 

See Hnno Law Lsarrisuor 

1 Custom of Jamelg — 

PfinKK7«n{v«re — Fajpui /arndy— EtwfeHce — Long 
eanltuuanee of famxlef In a Rajput fanuly 
settled for maoy ccnlones in the Kiznar distnct 
(Central FioTincea) a custom of succession b> 
pnmogemturo was alleged tho eldest son sue 
ceedmg to the gadd* and tho title of Rana and 
the younger sous being entitled only to mam 
tcnamie The oral imdcnco showed that the 
practice during the last four generations bad hern 
in accordance with that custom aod the docu 
mentary ovidcoco conGraied it showing tbo exis 
tenco of a gaddx and tbo title Bana from a voiy 
early pencil Under AfAhomedan rule tbo bead 
of tho family waa the holder of a hereditary fiscal 
office The Appellate Court (reversing tbo tmJ 
Judge) held that tl 0 custom Alleged was not 
prove! as cxi ting as of right ihe view of 
the Court was that sirco tho abotilion of tic 
(lAcal office tbo subsislenct winch tbo younger 
sons had f ormerly received aa a iu\ our had bccos 
A sbs c claimed as ol right and incressinginqnsD 
lily to Ihu equably fi voured by ortiimiry Hindu 
Uw from which circumstanccA had diTrrfSd tht 
enjojmenV of Iho family property UeU that 
tho ovidonew et oth bed the enstom tl otiow of 
ih"! Ap e i* to {/OurV t^cinc; baro t 01 a tbeoiy tl 


HINDU LAW— SUDBA— eoitlif 


A speculative character and omitting to give 
wei^t to the Burviv al of tho family as on entity 
danag many ccnlunes which surtival conld 
hive occurred onl^ with the help of a family 
custom of tho kind alleged 'Mere cessation of 
semcea to which ttalati lands are attached whicL 
are by custom impartible does not ordinanly 
destroy the custom Judgment of the Court of 
the Judicial Commissioner reversed Bana 
Mabatab Stxou i Badan Stvch (1921) 

I L R 48 Calc 997 


2 Bandhas— fiandAw <»il» 

(led to preference otcr a female iandhu thovgh the 
latter be riearer i« degree Under the Mitaksbara 
Hindu Lvw a male bandhu a entitled to pro 
fcrence over a female bandhu even though tho 
latter js neater in degree Held accordingly 
a mothers sisters son xa entitled to succeed m 
preference to a brother s daughter J?ajnA 1 en 
)[«f« XorusinAa v iSuKraut (I{>C5)JI Zlad 

i2J followed BALBBisnt>A t RAJiKiiisnsA 
(1920) I L E 4S Bom 25S 


3 ^rucceesioft— Fine cowiin* 

lake per captia and not per sttrpes Under 
Hmdo Law first cousins of the prorositus tslt 
per eaptia and not per sfirjici j\ agnh v Guru 
vao (l«92) ir Bom wferred to NABSim 
t BnABaiAiTA (lOSO) 

X L K 45 Bom 296 


4 Mardcr bs a disqoaliflcatioa— 

to tnheril — P« 6 /«c policy prltlvdxrg a yeraoi 
from benefilxng ty an enmt-^uettstton amaiig. 
Bandkus — Pnorifw ielueen falkei^a suliTS son 
and fathers brothers daughter Among Hindus 
& murderer is disquabfitd from inheriting the 
estate of tho person murdered (Appheabuity 
to Umda Law 01 tho role of public policy wbieh 
precludes a per«on from benefiting by bi» 
enme discussed ) According to the Bombav 
School of Hindu Law father a aistct s son is 
entitled to succeed in preference to the father e 
brother a daughter Under tho Ifitakshara a 
male bandhu is enti*lcd to preference over a female 
AondAtt even though the latter is nearer in degree 
JJaWviiAnB t ioviImAua (J9S0} 43 Bom J<iJ 
and AajoA Teitltifa v Pagah Surcnani (ZffdS) 
SI Mad 321 followed GiriiiALLAiTA C^A^ 
VACFA V K®^cavTA (1920) 

2 L R 45 Bom 766 

5 Iltght of sueces 

sxon of vxiovtd daughter u?tn rtmomage pei 
mxtted A Hindu waa succeeded by his widow and 
on ber death the contest lor suemsion was be 
tween a cbildlesa widow daughter aged about U 
and a married daughter having a Eon In the 
caste to which the parties belonged widow re 
mamugo wna permitted Held that altbougU 
widow remamage is a custom m the caste that 
doea not by itself predicate tho further custom 
that the widow daughter 10 cntilkd to succeed 
equally with tho tnamed daughter Tlere must 
bo clear proof of such ft custom LiNOOiM 
llAtRAKl V ScSTSEC HsiftAM 

28 C W N 29 

6 Bandhu *^ 

Jfafcrnaf vnefe— J atfer s siitet s gfaniaen~ 

I rrfertnee among alma landhvi Under the 
Afitahsbatft law ft materual notlo succeeds jn 
I retemnea to a son of the paternal aunt a sou 
bo held on the gtourd (hat both dnlmants leiu^ 
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HIKDD LAW-SUDRA-conli 
efna-laf>3)\at tlic mstcmil uncle and tko dcce 
a cd »pre fapindas to rich other where## th# 
other claimant offered no pintfa to the ftneestots 
of the decca ed and the niitoraal uncle was the 
oeatrr in ile^rreo a cmtriilion that the claimant 
who was tr p<7r1< pattrxa should l>c prcfeircd 
to the clumant who was tz parle tnkrita bring 
rejected. 1 our t repositions as to hindhu e cnon 
cuted hr the Madras llijh Court in J/wlAw imi 
r Mb riil-timuro mi (f5tJ) I L P 1C Mad 
approved as furnishing a aife guide in 
the 8b«cnee of an} express anil ontj* rar^ing Iho 
rule Sundarommaf r Panjt omi MuJaliaf 
(IS93) 1 L P IS Vad 103 and Patu amt 
Pandilfar r Ptiv (153?) 7 L P ‘*0 

3tad 31 rofaraathej held tint among handhua 
of the same eU a those tx jmrlt prltrna arc to 
bo preferreil to the c tx park tnnkrna dis 
approved Judgment of tho High Court reveraed 
\ FDACBELA tICD ILIsn t StDBSMAMA MpD 

UUI I L R 44 Mad 763 

7 — HinJu Z^ie — 

Iijht ef eueeti ion of yourj unfoirJ daughttr 
I A a catk trf trt tctdoie wnomaje ti prrmtUed — 
NcecMit^ of proof of eurteni enht/mj the tetdotetd 
davyhkr to iveetei tqnallj irt/A a manted dau 
jMrr A Hindu was succeeded by hi* widow 
and on her death the contc t for succession was 
Ixitwecn a childless widoacd daughter aged 10 
or 17 and a married daughtir hating a eon In 
the caste to which the (lartics belonged widow 
remamage is permitted lUM that though 
widow remarriage is a custom in the caste that 
doe# not by itself predicate the further custom 
that the widowed daughter hecause it is open 
to her to remarry is entitled to succeed equally 
with the mamed daUobler There inuat be 
clear proof of custom entitling the widoweil 
Uughtce to succeed equally with tho morned 
daughter Biiopin Hsibam t ‘?i,STnEE Ha* 
BAsii 26 C W K 29 

8 MiTiKsuAiu (SotniiEnv 

School) Succession order of amonjil <T/»ia 

/ andhut—Dmiio i iilo ex pirte poterna and 
fx parle malerna and preferr ee of former to laker 
ifjuetiJlalU — Doctn e of tfirilual benefi f del r 
I tinea preference — rroptm^uil'j alone tf gran d 
of pr fertnee~The rufe in liitalahara tf open 
to quealton at apunouaor as ineom[leie — Ennmera 
ion of httre illuttraliie — I tramtlrodaya aulho 
Illy of ift Soathern India — Maternal vnele a jJace 
<re the order of succession The passage in llic 
tbtahshara Chap 11 sec C para 1 Hying down 
tho order of succession amongst the bandbus has 
JjecQ accepted by a senes of Commentators and 
hy eminent Hindu Judges in the Bntisb Indian 
Courts and any doubt at this sta^c as to its 
character or authonty will lead only to pcrplc 
mtv and confusion Ihe enumeration of bandnos 
^ the passage being intended by way of illustra 
tion only tho rule is not open to objection on the 
^round of incompleteness Tho question being 
wh ther ncc rdmg to tl e law of the MitaL hara 
as recognised in the Dravir^. Ctuntry the mit 
cmal uncli. or the son of the patcrral aunts cm 
(both of whom ore atraa bandbus) sboiM ic 
ced as tho picfcrentnl Leu IldJ that there 
is nothing in para COS cf the Sarasvali \djsi 
to justify the dinsion of the atmo hattdbas in 
two sub classes ti ex parte paltrnaaxiiSi ex parte 
matena or tho preference of the former to tho 


HniDU LAW— SUDRA— coneW 
latter That in tho ahsetteo of express sutho 
litjr varying tho rulo tho propositions enunciat 
ed in ilukutami v Sluttukumaraaamx (J) 
ftinush a safe guide aud the maternal uncle 
who was uudoublccUy nearer m dCorco and 
who offered oblations to tho father and grand 
father of the deceased whilst the son of tho 
patcmal aunt s son offered none was the preferen 
tial ieif The placo assigned by Sirbadhiharv 
and Slayne to the maternal uncle in their tables 
of ancccssion questioned Although the Smrili 
Cha&driLa in tho Southern Presidency is regard 
cd as tho most authontative commentary on 
\ijnaneswara a work the \iramitrodaya holds 
a# in Western India a high position V A S 
IeDECHELLA HuDALIAB l B I BANOAiATn 

CnETTim 26 C W N 161 

HINDU LAW— SURETy 

1 ■ ’ ■ Father s Udbihli/ 

aa aurct j — If hethcr son ta liable to pay rfeSf inetirred 
by lather at aurety Under the Hindu Law a son 
IS Labic for a debt incurred by his father as a 
surety Tvlaravibhat v Gangaram JI/tilcAand 
Oujar 1 L P 23 Bom iSI and Maharaja of 
Penarea v Pamlvmar Mistr I L R 2G All 611 
referred to Pasik Lai SIahoal v SrroniswAa 
Rai (1912) I L R 39 dale S43 

2 ' Surtly-^on a lia 

bilify— Kindt of turtUea — Surely for appearance 
aaauranet and payment meaning of — Tesli of Tajna 
tallya conatruekon of — Debt eonfroefei prior to 
aurtly bond— Effect on aon a liability Where a 
Hindu executed a surety bond statmg that be 
would make the debtor pay within two months 
tho amount due on a promissory note already 
executed b% the latter and that in default of pay 
ment by the debtor he would pay llthl that 
the surety was one for payment that the sons of 
the surety were liablu under Hindu Law for the 
payment and that it made no difference that the 
money bad already been lent to the creditor 
before the surety bond was executed Suretyship 
occording to the texts of Tajnavalkya is of three 
kinds tl for appearance for assurance and for 
payment in the last case the euretj s sons are 
al o liable to j ay his surety debts According to 
tho Mital shaia commentary the surety hip by 
way of assurance con ists of a ^cneral warranty 
of credit but a buretv for pay ment i one who 
saja If he does not pay then I myself ynll 
jaj Tnlaram Bhal \ Canyaram I L P 
23 Boil Paul Lai Mandat v hingheaicar 

lai / L P 39 talc ^13 referred to Tilisqa 
TUASDIU. t AntMClrALAil ClinTTIAB (1918) 

I L R 41 Mad 1071 

3 iSur«/y-dcl( of 

falfer — So i a liability for — Ord r m execution againtt 
/ofAer «i4 aure/y — Subieyuenl partition be/ife«« father 
and eon — Altnchmvit of properly allolled to aon a 
alare — \on liability of aueh property — CAiim peti 
lion by eon diamiaaal of — Subseguenl auil by aon 
— Lnabih/y of aurety if enforceable in exetuhon— 
Cml Proeedart Code (Act Xll of JSS'’) aa 253 
553 and 6i3— Cici7 Procedure Co.fe (Act I of 190S) 

• S3—lnappheal!e rchere father la hung The 
second defendant obtained a decree for mainte 
nance against the third defendant Pending an 
appeal against the decree the former recovered 
the amount in execution on the first defendant 
rtanding surety for the second defendant The 



( 2123 ) 


DIOEST OF CASES 


{ 2124 } 


HINDU EAW-SURETY-fon^t? 
decree was rcrersed on appeil the third dofindnni 
applied in ex:ccntioii proceedings for rc^titntioa 
ogainst tbs first defendant aa snrctj an <^er 
was parsed in execution for rcco\cr 3 ' of the amounti 
against the first defendant and certam Linds were 
attached The plsintilJ who was the eon of the 
first defendant filed a claim petition objcctmg to 
the attachment on the ground that under “v parta 
tion between his father and himself made snhse 
quent to the order e^amst the fir-st defendant hut 
before the attachment tfic properties in question 
had fallen to his (plamtiCa) share and consequently 
were not liable to attachment Tho pctitMwi was 
dtsmi sed The plaintiff thereupon Ijrought the 
present suit for a declaration that the suit pro 
perlies were not liable to be attached under the 
order passed against the first defendant Held 
that under a? do3 and SS3 of the C(Vil IrocoJoM 
Code {Act 2tn of 18S2) an order can be passed 
against a swetv for recovering m esccution pro 
ccodings the amount duo from hun Held farther 
that a Hindu son is liable for the sirrety debt of 
lus father to the oxtent o! the joint family pro 
perty which came to his hands at partition iJuuKt 
chandra Pedayacln v Aonomya ChetU I h P 
2i ilad ms followed But a decree for such a 
debt obtained against the father before partition 
>3 noV executable after partition against the eon 
and the joint family niopcrty allotted to him 
Ansharunnii Eonna v Jfamnsanu A’jyar I t P 
Z2 A/ad 519 followed S &3 of the Code of Civil 
Procedure (Act T ol 1008) winch provides that 
property jh the hands of a son which umfer the 
Hindu Law is liable for the payment of & debt of 
hi3 deceased father in respect of winch a decree 
has been passed shall be deemed to be assets iq 
the hands of the legal representatue only applies 
to the case of \ deceased father the principlo 
of the section cannot tie extcnde<l to a case whero 
the father IS linog KAMsswAn^nu i Vfvkata 
S cBBA TXov. {1014> I L R as Mad 1180 

HINDU LAW— SURRENDER 

i5cr Hivut Ltw — Ft\6usjo>ri — 

1 Surreyiler by 

tetdow — E-9senliaIf of a xohd riirrender — 1 rovtexm 
for fnamte/tance arid rettdenee of indow uhether 
%maltdaia BVTTendtT-SuTTendtr h be boua fide of 
enltre «nf«TC«f tr» whole prvperftf and to « arcst retrr 
etoncr A reasonable provision for maintenance 
and residence in favour of a Hindu widow does 
not affect the validity of a surrendet by her of 
her husband s estate to the nearest reversioner 
provided It is a band fdt surrender of the eerir* 
tiitcrest of the widow m the ictof estale and u 
not a mere device to divide the estate with the 
nearest reverRioner Pitnyasitmt Gowda* v ^oris 
oppa Ccuiiitfon 1 L P 42 Vad 52.> w 
plained J/uswiihtwiI at hoer v DhomuX 

dhan Pra ad '^in^h 37 SI 1 J 513 relied on 
AiOASirmt Cuetti i ^AnATnAnAJtan Cnsm 
I L R 42 S54 

2. — — — — Purree frr ty 

»n<foir o"d daujlur in /atoiir of davshUr » eon — 
Deed f«c«fc<l bj l<ofS — ’'{ipiif ilio« for njaiiteranoe 
tA lolh for thur Ittee — ‘itmrtider whfthtr waled — 
3il/ of oav^l hr a ir}n-~Tt1h of ttTfTatc'n re ttfcere 
the widow and tie only daughter of a deceased 
Uin In earrcmlered tlicir interests in the estate of 
J Jie deersAed Jo favour of tl c daoghter s son under 
a dre.1 esecuied \ s them both slipnlatmg Ibenv n 


HINDU LAW~SDEEEKDEE— confd 
that lie sbonld maintein them during their We 
time and on the death of them all the rover 
Bioacrs of the deceased sued to recover the estate 
from the father of the deoeaised daughters son 
Held that the surrender was valid under the 
Hindu Law aad operated to vest tlia estate m the 
daughter e son and that the revcrsienera had no 
title to the property ■Sriromiilit v Andala 
mmal J L P uO ilai 145 and Chal!<i Sehbuth 
SasUy r Palvrt Pallabhtramayya 1 L M 31 Mad 
446 referred to CsEKirAswAsa Pn-LAi v Appas 
wam Phlai (1918) I L E 42 Mad £5 

Q Psatntiah Jor 

taltdt'y of — Mtihda Law — Two conditions must 
bo falhUtd to make a. surrendet by a widow with 
consent of the next heir (necessity being oat of 
tho question) valid The first is that the sur 
render must be total not partial The second is 
that the surrender must be a 6oi a fide surrender 
not a dcnce to divide tho estate with the rever 
sionera To mike an arrangement such a dovico 
>t is not necessary that tho lady suixcndenng 
should take part of the property dircetlj Cnow 
1)H0B\SlIRE3aWArMtS8ERt MUSI MITtfAnCITH 

IIANI AfmAiM 'Tfi C W N 184 

HINDU LAW— SURVIVORSHIP 

— Reunited famUy saccessma to— 

}ltlaleshar<t~-^Laui of turuvorihep Succession in 
a ceatuted family rovemwJ by llitakshara law is 
by eumvorslup This mode of succession is not 
confined to the members who actutlly reomted 
end the son of a reunited member bom after the 
reunion is rcumted and takes by survivorship 
Krtihtraya t TtnlnlTomayya Appeal Ao VO of 
1901 {vnreporUd) followed ^omiKaviy T ►«« 
latasan I L It IS Mad 440 distinguished 
SvUKruB-tu Varaha ^AAAsmsA CaarLir v Sairc 
TOU.A knvBAra S 'tOAjiAisui, (1909) 

1 L E 33 Mad. ICS- 

HINDU LAW— TEMPLE 

See Hindu Law — Aeievaitov 

See HciDU LAW— Reeioious LvoowstEUT 

HINDU LAW— TRUST 

Trust created by wUI— Tnisl fominy 

•Bto being «t a future daie~J)uty of hetre to carry 
out the trust— 4^ml Procftfitre Code (Act 2.IV of 
1832) 9 53S — Tn»t for pubUo ttltyiout purpose — 
Dcdicahon of property at sAiTOrpanfl — Ljeelmenl of 
trupaseers from the fmet property — Court— Jitrisdia 
tioie IViere a Hindu who had directed a trost 
of hw property for a religions paiposo dies before 
giving effect to it the tlwidtt Law authorises his 
heir to take steps for carrying out his directiona 
after lecercenng tho property from a trespasser 
tVliCTO the testator merely directs that ios pro 
perty should be eudowed for a certain purpose at 
A certain time by certain persons after his death 
then ofltil tho arnval of the time and tho eompJeto 
dedicatiOQ of it in tho manner end for the object 
pointed out bv the testator the property must be 
it-mrded In ibo eye of law os port of hw estate 
bA impressed with a trust or an obligation on the 
part of tho o taking that estate as heirs to carry 
out hi« directions at the appointed time. Ho who- 
snccecds 1 im as heir Las tho right to do what tha 
owner fiBUclf uooJd Iiavc done or hat directed fa 
be done »o «» to compl fe the trii t eitli the sane- 
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nrTDU law-trust-^obw 

tioo of the C iirt «f irv IVfore hi' can do 
that he mu t Cr«l aocarc tl e propcrtv from ttio 
WTon^-<lr«cr nto wliofC pc« c ion it has pn «1 
Gnixaoiiil CATrasuATKan r Uderam Iciurau 
(1911) I L B 36 Bom 29 

EIKDU LAW— WIDOW 

See I CNOIL TCKASCt \CT 

S. hS 4 PaL L J 648 

Set Ht'cpc Law — Xuexatios Joint 
Ia iiiY BE^ER.Io^E^ SmioiuN 
See lIiNDO Widow 

St CrriL pBOCEDCrE Code I90S a II 
I L R 37 Bom 172 

■ satare o! poueisioa of— 

See IJMiTATroN Act 1877 Sen II 
Aet hi I L R 42 All 153 

1 ALcaatlOB — Alienation hj Hindu 

tndov lor lerjal reetatHtf — Property sold for mote 

the emoutil needed— I evtrtwner if may reeencr 
on paying onovnt needed Where a Ifiodu widow 
iond fide executed a peraanent Ica c upon tahinj; 
a itlamt of I «. 1 ’5 m order to pay off a debt of 
her husband a amountins to I a 100 Held that 
thia waa not a caac m which the reecraioners 
ibeuld be aUowed to recover possession open 
payment of the amount actually needed to pay 
o2 the loan Chain tiara yen r Ola hunvan Jl 
C II V did and Sugeerant v JudJoobune 
J D L H 201 relied on The Pnvy Council »a 
tic Deputy CowmiMicner o/ Aleri v Khan^an 
Singh 12 C K N 474 did not intend to lay down 
the rule that a Hindu widow u m every lostanee 
booad to eeU property for pavment of a debt due 
from her huaband lor exactly the eum duo to the 
creditor Fxubam Roy t LAoaLAKAYO BaKEit 
jEE(ldlO} 14 C W N 895 

2 .. — Alienation by 

widow — Content ly the body o/ reiertioHert~-TTans 
fer lor legal necetiilj — rranaoc/ion for eonstderalton 
—Oilt — Partial relingutthment by loidou The 
general principle which prohibits a Hindu widow a 
alienation of immoveable propeity otherwise than 
for legal ncceesitj is relaxed in cases wl ere the con 
sent of the whole body of persons coDstitnting tho 
next reversion has been obtained The reason 
for the relaxation is referred to the jirinciple that 
the eon ent of the persona who would be interested 
in disputing the transfer aOords good evidence that 
tho transfer was in fact mado for justifying cause 
that IS for legal necc sity Ilajrangi bingk v 
21anolarnila Bakh h Smgh I L I 30 ill 1 and 
linoyaiv Goiind 1 L R 2S Bom I'O followed 
The operation of the principle is ordinanlj limited 
to transfers for consideration and cannot b© ex 
tended to voluntary transfers by way of gift where 
there is no room for the theory of legal nece it> 

It should not be extended to cases where the widow 
has mado only a partial relinquishment of the 
estate Iilu t Badaji (1909) 

I L B 34 Bom 165 

8 - ' ■ ■ ■ Sale by widow 

to next reeeriioner of a portion ol properly-—} aliditj 
— /7cwiteyane« ol itJole etlale to reteraioner in eonn 
derafion oj taller eonieying lael hall abiolitUlj— 
Validtty A Hindu widow can transfer by sale » 
portion of tho property left to her to the then to 
Tcrsioner so as to confer on the latter an absolute 


HINDU LAW-WIDOW-eonW 
estate in such j ortion Hem Chunder Sanynl 
V Surnomo'ji Dchi 1 L P Calc 35i ^oJo 
AiaWe Sarma Roy v Ilan hath Sarina Ro/ 
I L P 10 Calc 1102 Pehari Tnl v Mudho M 
ihir Ga/iiinl I I P 10 Calc 236 referred to 
Where it was alleged that a lady possessing tho 
limitoil estate of a Hindu daughter sold the proper 
ties bad absolutely to tho ladj and that in par 
Buanee of the agreement the reversioner reconveyed 
half tlio properties to tho lady Held that the 
conveyan es must he shown to have formed parts 
of ono and tho same t ansaction to bo open to 
attack on that ground KsYDBAit Deb v Kashi 
COANDR i hHAHHA CnOWDnLRI (1009) 

14 C W N 226 

4 lUadii uidoir 

Irant/er by icilhout legal nectaiilj whether becomes 
toiif on icirfoii J death — Tramfcree a auil to e/eel 
tranaferee of non tranajerable occupancy 7iofJiiiy 
TJie transfer by a Hindu widow of properties 
inhenled from her husband when neither legal 
neoes ity justifying the sale nor con. ent of tho 
reversioners has been established does not become 
void on the death of the widow Bhagwat Doyal 
Singh V Dell Dojal Sahu (7 II A 393 ae 
1 L P 35 tale 420 D joy Oopal Mvkherjee v 
Krishna J/oAmAi 1C ir \ iZi ae L B 34 
J A 87 J L R 3i Calc 2^0 considered Such 
a transferee) can maintain a suit for ejeetment 
against the transferee of an occupancy iiol ling 
which IS not transferable by custom Kianniii 
Pads SnEtnu BiicssL Bhlu a (1009) 

14 C W N 103 

5 CompromiSB by — When mth 

eompromisr uintamount to alienation— Posiuaion 
vhtn aJiertr to reteraioptr \lhero a sndow 
whose right to property is disputed enters into 
a compromi e with tho di putant by which sho 
merely undertakes to make no further claim to 
the property such compromua does not amount 
to an alienation bv tho widow and the disputant 
does not hold the prenerty under any title 
derived from her ShfO \aroin Sing r K! urgo 
Kocrj and $/«o Aoiaia SiPyh v Di»7<e» Proiad 
Sinjh 10 C I R 227 dis ented from Padha 
J/oAon Dhas \ Pam D%s Hey 3 B L P 
refened to The po se« ion of tho disputant 
under tho aboic cir umatances was adverse to the 
reversioner In cons tier ug whether po se sion 
IS adverse to tht reversioner it must bo seen 
whether i( is ba ed on a title derived from the widow 
as tepre&entative of the separate estate or on one 
which loaves no eparato estate to be repre ented 
KaMBINWAKI TiJtMAJI % Kambimyam SetBA 
ruo(1910} I L R 33 Uad 473 

6 Debt — Dll contracted bj widow 

lor necessary purposes binding though no lormal 
chary created A debt contracted by a widow as 
representative of the estate for the purpo es of 
the estate will be binding on it in Ibo hands of 
tlie reversioner* though no formal charge on the 
estate is created when the creditor looks not 
to the personal credit of tho widow bnt to her as 
representative of tho estate and rehes on tho 
cr^t of such estate Pamasamy JtluJaliar v 
Sellalfammal I L R 4 Mod 3iS referred to 
Rkiella Jooatya c KnrCSHAKAVI ^zykata 
iUTYOiiiA{1910) I L R 33 Kad 492 

7 Gltt— ififatsRara — G»/t by Hindu 
endow to daughier-^ijt of immoieabJe property 
to daughter at goicna or dinragaman 
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HI'vD’D lAW—'WIDOW— ce" J 
et-foafy — Ktr*- tal pifit — Pererttonw 
Jt IS to a Iliada tadjir cortratd bx 

tlie "Vilaksiar-a law to oait a ralid snft ol a 
«a.>a*l>V p'v’lsoa o! tbr inasorosW p'op^rtx «t 
kt£ b«i.b4r»d to bcr daaahtfr ca tbe o«-as oa of 
tfcf dsa^it^rs jvtTa eewaoaT «jii aeh a pift 
s< bniJ aj t-poa tbt reTer«joaarp li«r» of trr 
t'B'baad CrraA’ttjjc Siur r Goti 

I E. E, S“ C Jc. 1 

S Gtft nxSe hjf 

St'iJa «nrt trj <•/ *t?j reirf »« i— 

?v rio'C rrv\ rcrfr ta'-trs tj ft a t.i* Oe 
ftjt. \ pit bv Hmda widow who so'xwJ'd to 
the trpara ^ rotate of her d«r«.wd httehtad 
cl ^ h e^a c cot valid tad doiS cot etxato a 
tilJ« which ctnact lo itaivuchoi hr the reao « 
rercTSJcajcr beesaw it hsj> boca taaJc with the 
cevaaeat cl the cpst rcrwocaf J^npL^l v ThIi 
jffcftii, J L, Jl 6 iU 2JS fdlowxd. 

T ifoBolsm.h fijbViJ 51#?%. i I~ r 3i 4L. 
J d)5ljni:iu-iipi Pam AnvhS Kom r Tht Covrt 
ol Trc*-i P S 1 AH TtlrTti to PAtHra 
WAEC ritAGWiSA 1 E. R, S2 AIL 1*6 

9 Rfr^starmse — Uik * ir*<jwa 

lU lartmo^ tel * — B*rZv tej-’aa ' — Pe nvrvKt 

jxTxtfoi Ij cl faefe— ITiicn. tirt tffjwiced 
c? propfrtv cl £fwl Iwvitrd \Thcr* the rol's 
<d fc«j rvie recoja^t the n^ht o* a Riado 
widow to re-ttinv a K-oad iBAminre hta not 
the Twalt c4 drmtjaa; hr* of the propertr of her 
fir*thah»ad Mru r rvBTAh 

I L R SS AIL 4S9 


10 Uathiste tndott — r»c*ai 

Mj c* vidcif « l>fl» li cfc ^ 1 1 >/ «Hccr laa to ftr 
The*e i« no aathomc fo holJtc- that a 
Bjadn Jarir wfeo iftw her ha beads death b« 
waited asd then {rose to live with another tasa. ts 
therabr exdnded from lahenwaoe to the o« ate 
kft hr b« era. Dal ■'jM.n r Mr^AWMar Dr«i 
ll®a>) I L, R. S2 All 155 

U FaisilT debt lacarred b) 

EisSn widow — '•alt t>t o-*o.» t fat i* >a-oi 
fae'io^ al If of ea <s— tral%a» tet TT/ 

ot J^Si — Jtne^st r(vi»«ohLae<a of \ Maple 
monev decree was pa<4<rd whea the Pepi.'traticn 
Aft XY3 of 1^; I was va Iwre fo a debt ja ar 
red hr irinda widow oa aeoooat cl lenal iJoec«- 
tjlv — HfU the absolute ate in the propertiC' 
was Ijible to be «o’d la <ali fiction c* the oxrte 
If the foaadsua of the decree be a debt of the 
vhaTac*eT fi whj h the widow conH hare I mnd 
th eati-e a «c«t, it is saftif eotlv e’ear a the 
TTsu! o PriTT ComeJ deci that even »f the 
decree is ba.'cd on the widow a coalra t an I dors 
C''t frre a charge on I'-e hu-* and s e a e aod the 
revers <jar»a had net been made par'i'S to the *nit 
or eieentifu proreediars the decree-hold r wiold 
b^ etitstlfAl to have the enlire estate noli and »f la 
fsei ibe eati-v e< ate was sell and b.-^ht bv the 
pswe^asw lie Trct-sionen cfraJJ o j dc' at the 
pwfbjse- * t U n the proywrir It depend 
<m tie e t-c-wtinrcA in which * I -wa r rocerttd 
wbeifcer a r-er- tea fi eemp^nad tnurrsf surreed 
to he j 4»d bx a Ilindn widow is reaconab'e ©r not 
VrtnjLBaona \ttAEr JlaRmioa hicmi* 

L E R 61 Ead. ISS 


■ — Paroeat by wife oI bn* 

baas e debts dsmat tu UfMurifr--ift»d« 
p0f*nc«f — fhscaes e» jrool of 
oU *3 repay— e/ erw' la this ca.se 

• t»rh «M an appewl trx>ta the deeitioa ©{ the Hi*h 


HIKED LAW-TETDOW— confi 
Oonrt m the case of fliniril BaWJor r RVairani 
Kttrunr I X/,P Alums'* the lodir il Coimi lee 
r* tcIt afinacil ihst drci^ica cn the crenad that 
the appellant cn whom the onus Uy had not 
proved that there was anv oh’ cation on the part 
of tie fcn band or his o ate to psv the tacoejs 
wWi were paid hr his wife and di tnfcv=>ed th* 
appcAh Bnawt'ct KrvvraB r Hiuw-tv BaiiApm 
(I'tll) I E R 33 KH 342 

23 Power to pa*tilioa — J7iw?» 

trti'w — helife of }fU Iv tw> trsfows 

fv o"it»o patn.’ IThatcver hniitalioQS th«e 
mar be upon the pow«.r of ahcaaiioa of one of 
two Hindu wrdowa sa-ccedinj a* snrh to a life 
mtrvst in their hn hand a o^ta e so loaff as the 
propertT reaaiss endindeL there ts pc has to 
prermt them effccjn* a parliticin of sn h es ate. 
V*i«nJ*»A.il SvnJa v Va'«i»e«5f i’itrhi.j E S 
26 1 A 2f$ I L. r IS AU 6t and Karitt 
tm— i-I T twroAlwawB •Jui'mI I L E 2J Mad 
5JS foBowfd Pjn Piv^n x / E Jh 

" -ffi lit di tiocLiJsed Ufif’woH'* «i D-n'fjr v 
dfwna Btiee 27 'Joe. / 4 21' and Oj;o«rtli 
hitoreaiT PoiAinant J JUP J Had 

dfl rf*efTt4 to. DmOi Dtt r Civa 

I L R 83 VL 443 

24 "Mesae piofits — Vc ae 

itrrtt for ti. at fi JIt’idn vij> •— .iwitfwa ♦/ wov 
he taJ esfj f— 4***>«ynrie»— -Jp’* sir t •wry 

or I aevi 7 f> c -ff — Urea fa} eet The mere 
fact that • dwrec fw mesa* p'oSts bat been 
oh ained asma<t a ITiad n widow doe* not entitle the 
deAjre.hc^der to cieeulc an h dfcree »ffun«t the 
estate of b« ho hwsd It i« o'topen to a llmdn 
widow to oommt an ivi of t*v*p»Aa aad bp that 
fart alone to i-ipa>.- a Labi’ilr upon the e ate of 
her hn hand That r*t.Ate oannot bo bound bv 
orts of the widow whi h are o*i her neoeajjuv new 
iwaeSoaltothpolale Bomonoytr PtwiPnaaS 
€C L J AS rebwl on iVoraia \ctA v Pwnut 
OfuaJci / E r 3JCac 697 er 2 C IT \ 

ri-*ob!ed Cm aifi i iSnsoflS /? C IT A 
6S Kolux rjiaih I Elh-M AH 2<it tefe-rod 
to. fcgii>ASi Korr r Baiir»ORi>» ‘5r<co (injl) 

15 C W b S5" 

25 ■■■ Vtsre fvi/t.* — 

I>frwe n a\nd V sJs inJoi for — ^f?v haftTn 
tr'csi tosnJ tVliere a Hindi widow la px>d faith 
and f«- Ibe btnr'iJ of bw hu bands r-tatc look 
pO:ve--<Joa of pr tWrlv from which he w« sub-e- 
qaoatlr ejeetei the estate of tb* ha band is liable 
for aiewie p*o5ss doe It the widiw LttJi ^nav 
T GoBcronivE Tha 15 C. \7 h S59 

2C Paxiihoa — ITiJ-w — (Vv-tJ->i. 

— pKtt to eatj^e oarfutoa ir’fs yoirt eawy • 
n Dl irnpo. '•f H hoc;;h Hindu widows tAkins 
a JO *\t »ateee*t in the inhen aaee of tier hns- 
taod hare no ri h to enforfC an aosolnte 
partitioa of tie joint e tale b'lween t’em. vet 
wfctte lie widiwA raano to on pra-eablv la 
the enjovmret of the pmpertr thev ran I v taotaaj 
•irte«s*nt or «e «e*iarateJT hold the pro- 

^witv aUhou i tlwr hare no rt^ht to partittm 
la tSe froper eenw of ih terri. and the •shi’e of 
t<neinUpolvn''h of«umrorAlupl»theothfriiot 
with, anduin the **paTatj n CoinywAi ^i23 
mssi V Gen/at li /‘afj-imiai 2 E 2' 2 ilaJ 
SC3 Koit-ioennal r Icaiti'o* / E J* Hoi. 
39i ard Dwtx * Poet 22 

Voa. 2 A A''" rv^erml to. Ciiiurra* KmrAs 
r Garti KrvwA* (ItU) 1 E R S4 AU. 1S9 
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17 Gill — i/inis iri-ftMT — S«i*l hj 

rrrrrrv>*t»T fa ni nitrte aJi nnlton by 
/ptmofiafc fftwio’ifi" n /ern’ite iiniW 
<1 li/e r»fif Wv— l«'f<rafioii of t Itif N dlM 
I(-«Mng * viJuir II b iHii^htrr It I) and a dau^h 
tcr« * 0 Ti K ir dirmg Uio life time of ft /> 
made a cl lli»* to A 9 llrll on amt 

liT othcf re^rr^ifnfr* rtmolo than A 9 

for a iWlaration tint tli** gift naa not binlins 
on tb tn tint th*' amt woul I lir Tbo qo stion 
of aoctlrraticn »f A 9*11 r tato anull not an e 
b(\aa c at tbc date of tbc gift tin* donco vraa not 
tb» nrst mrrsionfr /'ll { of ml v I ant Kvnvtr 
J L r C tU 431 //r»>i«m<i» ftn idil a 

Jo!a Kvntrar All U«i/y ^ofa 007 and 

ilinah Cfanirrt l/a umfnr \ tlannath VnVt 
J L, It 3. CaU fi followed l/a-iiri v 1/nlX* 
J R C ill 4 S and Is\\rrtr Ntiroiti v Joaii 
I Ct. r li -If/ /d’ di^ntcd from / tn 

Ihond Aorr v Th' Courf of II or«f » IPS! 1 
It I t I C Calc 7Ct r«f rrod to Raja 
D nr UKEOSr-CGff (19P) 1 L R 34 All 207 

Reversloacn— //•nluto'ioto — 

Dtm* faxrlj t^Uitn I njnmf tetha bmlinj on 
Ttr'rnon r aflhau^h II tn fa p Ji f not coni tt 
tit ttxl A doerpt m a suit asimt a Hindu 
wilow respecting propcetj of ber liusband 
•of which ah is m pos^c Mon as aoch widow taay 
bo binding on the rtpersioncrs nolwithslmdmg 
(hat the widow did not contest the suit pro 
Tiled that the pUintiS's case was prop rU and 
fairly atated and the wilow had reasonable 
opportunities, of win li she di<l not cliooie to 
avail ii rs If of dcfonlin the amt ( vn Navar 
I itASAOP JaxSabats LAn(l912) 

I L B 34 Alt 385 
18 _ ■■ ■ Maintenance — \itdou> — ifrrafs 

of maiAi aonre — D mini oil re/utnf — A jitfence 
Aft dtuat'A Iiui'janlt lumilj k-)un~Reitltnce 
tUtuih^t for improprr purport Arrears of mam 
tcnance cannot b r fused to a Hindu widow 
in consequ"aco of failure to prove demand and 
refusal A Hindu widow is not bound to rcsid m 
her efeceased husband a family house and do i not 
forfeit her right to maintenance by rcsidin ‘Isc 
where unless she leaves the hou o for an improper 
purpose Arri’ahat kom Pnla/i Itm/nk Kth v 
Ramcharylra Dala)i / of ilSO ) P J 41 fol 
lowed <7iriann4 Murkmh N ttk > Uonirm 
I L R JS Bom 2^8 referred to I spwatisu 
* Cbatbu LiMBAntmi) I L R 36 Bom 131 

PO Right to maintenance — jrant 

■of arreoTt — Lxtq nfiet of iht cate Bv Hindu 
Common Law th right of a uidow to maintenance 
IS one accruing from time to tira arconlin tr her 
wants and e^cigencies The grant of arrears of 
maintman o dep nds on the wants and exigencies 
«f tha widow as proved in each particular case 
riuapBAlV SUBAJI Pa« 0SA»DBA (lOl**) 

I L R 38 Bom 383 

21 Alienation by—Trantfer to 

Ttitrsion T — ConfiJou that properlt i ahoull not 
be Iran-sferred dartnq wilow a life and maintt 
nance paid out of income — D ed of aedlemeni — 
Rertraint on alienalion — Transfer by reoersuntera 
taltd bid aufject (a v nlow a rijFiC to matnteiuiiice — 
police Where a Hindu widow by a d e3 of family 
eettfement transferred properties inhented from 
her husband to the latter s rcver^ionaiy heirs 
subject to the conditions (i) that a fixed montbly 
Allowance should be paid to her out of the Moome 
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of the ealato transferred and (ii) that the rever 
sionar} heirs should have no right to transfer any 
ImmoTcable jiropcrtv b longing to the estate 
during her life tini llel'I that tho latter condi 
lion was voi 1 as impo mg a restraint on a translorea 
of an absolute interest m property as to the manner 
in winch such interests was to bo applied or enjoyed 
br him withm the meaning of s 11 of tho Transfer 
of Pfopertv Act Quteri Whether tlie doctrine 
of rnghsh law that a condition or conditional 
limitation upon alienation limited m time is bad 
when attached to a vested int rest is appbcable 
in view of e 10 of tho Transfer of Property Act 
IltU as to the other condition, that persons in 
whoso favour tho reversionary heirs eseouted 
mortgages must be taken to have had notice of au 
the covenants in the deed of settlement and that 
the widow was entitled to a declaration that her 
viaht to receive maintenance under that deed was 
■n no wav affertod bv tho mortgages CBiMimJ 
Sane t Sova Ivoeb (1011) 16 C W N 99 

£2 Widow’s estato — iridow agent 

appointed hy~Profita realised hut not paid 
aceouni sbihtif for to reversioner—WiSoui a aavtngs 
An agent appointed by a Hindu widow is bound to 
account to tho reversioner for profits realised by 
him m the widow s life time and not paid to her 
Such profits cannot be presumed to be the widow a 
#/fiJ4oa but must be treated as her savings wmeh 
not having been disposed of followed the 
9car; money v Dinobundoo 0 iloo I A i33 
PettU Carnv v Jusbm I L R 10 Bom »«* 
PaiJa Monte v Doarka Neith 2u W ft 
referred tr /jr» Dttt v //onj6«l/i I L R Pf 
Cale 3»/ followed Bridsar OsATTOPAnavA 

t KAtmt>ACaiJCREaBuria(l9U) 

16 C W N 106 

23 - - T1 idoio a ss/afs— 

^cettinHlulioni ri;^/* of « ftiniit wiioui (o— 
//«>5»n'i A prop rfy repurf^Riri 0‘^ of tneomt if 
abaolat* proprrti/ of the u.tloM~UweaUaei rmU 
if tthsolaie estate of the wiloui and assets hab/e for 
her personal debts The true test to dot^mina 
whether accumulations in the hands of a Hindn 
widow were hir absolute property or an aouretion 
to the husband s estate is the intention of the 
widow » e -whether she intended to treat them 
as part of her husband s estate oi as t mporary 
aavion^ to bo spent by her subse^ui-ntlv Where 
a lowta which was part of the husband a estate 
had pas ed into tha hands of a Btran'>er and had 
been recovered by the widow out of the savings of 
tho estate the inference was that she intended 
to treat it as part of her husband s estate Un 
realise 1 rents in tho hands of tenants cannot be 
treated as temporary savings by th“ widow on her 
own account but should bs looked up-on as an 
ac r tion to h r husbands estate Piv tt Oamae 
V I L R 10 Bom 175 distia'^uishod 

They were not assets in the hands of her dau hter 
liable for tho widow a per onal debts Bdaqabati 
Hoer A Sahudra Koer (1911) 

16 C W N 834 

84 III TTufowi * ri/o/e— 

P n(-deer« ngainst Hiniit xcidow ani h r eo 
aharers pail oi? 6/ latl r— D-rree for confriSidwa 
b r latter ogams' wi low — Sale »ft ex culion of decree 
tf nfffclr rever lonary interest — Personal fio^tli/y 
suit ainslandma eha qr Where a amt for arrears 
of rent of a taint which accrued due after th death 
of one of tha co sharers therem was brought against 
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BIKDD lAVf~mT)OVf-~conli 
his widow RTid other co sharers and the decr^ 
obtained m the suit was discharged b\ tho other 
CO shMCTS XZeW that & sale oi the share oi tie 
talult held fav the widow m e^eonlion ol a detteo 
obtained by her co «ihotera m a conlnbution 6iub 
against her did not affect the title of the revor 
sionary heir The babshty of the widow tor the 
rent in question should be regarded as a Jiersonal 
liability which ought cot to be held to attach to 
the reversion unless and until the landlca'd pro 
cecdetl to bring the tenure to sale under the specjal 
provisions o! the rent law Braja ]Ual Stn v Jtban 
E«»Ana i?oy I L li 2G Cale SOO Bnijvn 
jD(je6ey v Bn) Bhoolvn Lnll I L M J Cafe 133 
# c 21 n B 366 L B 2 1 A 27S relied on 
JUhomud Sadat Ali Mrua v Hasa SrsDAM 
Debta <1012) 16 C W K 1070 

25 h OTlgagc fcv— llidoK. fi/ frrt 

of the iejai ntcraaiiy — fre — Sa-er 

etomr Alienation b\ waj of mortgage bj a Hindu 
widow as heiress of a portion of the estate of 
her deceased husband without proof either of 
legal nceeesitj or of reasonable enquiry and boneot 
belief as to its existence but with the cimscnt 
of the next revcrsioicr for the lime hemp will 
be vabd and binding on the actual reversioner 
it the presumption of legal neccasity or of reason 
able enquiry and honest belief raised by such 
consent « not rebutted by toore cogent proof 
Ae6oi«tfpre ^nmo jRoij v Ban A«1A San«a 
i?oy 1 I Ji 10 Calc JJOS con ideted Saj 
tanjt Singh V ilanoLarm) a Boi h Sfngh ILK 
30 All 1 L R 36 J A J referred to Deut 
F sosAD CaowmrcTt v Golst BnaoAT (lfil3) 

I L R 40 Cafe 721 

26 Compromise—EoWcwfd ty on 

oicanl se{tf<R!7 dnpvles aa to property of vanou* 
Biewbtri 0/ tie family— £^((1 of evch atcard on 
rntfstonery inter els TlTiero the widow of one 
and the son of the other of two brothers Kmdua 
aenarated in estate entered into a compromise 
which wnv found to be reasonable m its oature 
concemmq the partition of the property of the 
twi> hrotbnw and an. award was mado on the 
basis of such compromiw it was held that it 
was not open to the reversioner to disputo the 
validity of the eoraproBu o and award apcciaSt 
when A considerable tune had elapsed and most 
of the property had changed hands meanwhile 
Khunm Lnl v Gvhtnd ArisAna Aaraiff 1 L B 
33 All 336 find Bohan Lai r Chvttan Singh 
10 AV L J 101 followed Bsiunt t Dano 
HFS8At^ <1013) I L R 35 All 240 

£7 ASienalicn by — In nayect 

of tl « proptrl J of her husland — Tran f r of ihl>t 
tec-UTcd by a mortgage A Hindu widow in po srs 
Sion as such oi property which bad been tba 
property of her bnahand in his life time can 
alwaya alienate her lilo interest in eocb propertr 
and A tran fer bj her of the corpus of Iho propertv 
without legal rece ily ftnd not for a pwns piirpo«i 
la not void but only viodablo at tlio instance of 
the reversioners % Hindu widow without legal 
necessity transfcrrel A mortgage debt am! the 
eecTintj tl crcforc which had been tic property 
of her litc hnsbsn b to D who thtrrvftcr sued 
to reoovee the debt Lv tale of the raorlpiRed 
property Ihl^ that tte transArre ev<iairc<t sU 
tlie tights wl icli the wt 1cm had snd couJ J exercise 
during fee lifetime In re*pect of the mortgngo 
one ct these be ng to rreover the debt h j-yy 


HINDU LAW— WIDOW— eonfd 
Gopal Mufern v Aris7<i?a Debt I L B 

34 Cafe 320 referred to Dcboa KtrvwAE i 

Mato JUb (1313) I L E 35 AU 8X1 

gS — Mortgage if— Suit for declara 

tton that tnortgagt by mdow did not t^ed jHatnl 
reiernonary rights — Platnttffe not nearerl 
retersioners — PUadingi Where plamtifls sued as 
nest reremroeta for a declMation that a mortgaga 
executed by a Hindu widow was not binding on 
them and it vrae foond that as a maitez oi fact 
even the nearest of the plamttfia could only sue 
ceed to tha esfata if four males and one female 
died m hit life time Beld that the pbuitiSe 
ought tiofc fo haro a decifee Msantr lUl v EiM 
EmrLAWASf Bax <1913) I L R 35 All S20 

29 Convertioa— Co. t« Xhiabthlies 

JlemmalAet s J-— Hindu Hiiowa Pemamage Act 
(XI of IS56] a 2 — Hindu vtdoti' — subrepient 
rmamayi—M iJou} s tsfale not diicttcd — Hindu 
iau The widow of a eeparated Hindu became 
ft convert to 3Ialiomedani«tn and married i 
^fahomedan Beftf that the widow* did not 
thereby lose her intereat m the property of her 
late husband m view of the provisions of Act XXI 
of ISoO nor did s 3 of tlie Act X\ of 1856 affect 
the aittiation laasmack as that sectioa applied 
to //iKda widows only Khinnt Lnl v CwnL 
AmAno Aurain 1 L Tl 33 AU 333 followed 
Matunymi Gupta v Ram PutUm Roy J L R 
JO Cali 2S0 dissented from 4 !!&ei> Aziz ICba> 

T Nn:MA(lD13) Z I E 85 All 488 

86 — Eslsle— Invcstnieals ir 

seidov* from mcome 6i buslands estate 
fjiwAer or ttol sseh tniesfmenfs S<w«a aeenSwKe 
to lAe Am. hand 4 estate Whera immoveaWo pro 
perty is purchased by A Hindu widow id pos 
ACS ton as such of the estate of her late hosMnd 
ont of Uie income of that estate such property 
does not nece sanly become an accretion to the 
husbamla estate The widow has full power to 
dispose of it during her life time and it m only 
when bo mauifcsts during her life time a clear 
intention to treat it as an accretion to her liusband a 
estate or allows it at her d'^atli to remain uadia 
posed of that sucli propcrtv wll become part of 
that estate WAinn Am Kmav v Tort Ram 
(1913) Z L P 35 AB SSI 

31 — i.ii - - — — n edoui s c^iOU — 

Aalure of lefirert crwiwy evl of eo»lrect ittJA «tr 
eittay eo pawenerj P and C were undivided 
brothers of a joint Hindu family P died C 
eoteced into an agreement with L the widow of P 
whereby P was to receive a younger aon of C (if 
•och ahould bo bom) in adoption or in default a 
half sheuro la the family properties ho adoption 
took place O died leavwR his widow B B and 
L effected a. partition of the properties m equal 
ahates Tlie plaintiff wa? a dau'’liber of P by 
another wife Bell that the half share taken by 2 - 
was a wilows interest and that it would pa s on 
her death to hep liusbands reversioners nnl tho 
plamttff being tho nearest reversioner was entitled 
to euceeed- A woman a cstaio can bo obtame 1 
by a Zfiiidn female not only by inhentanco but 
also b» contract of parties, by a grant or hv pfe 
scniition ^e^OAMUAv CitEtAMAviA {}0!3> 

I L R 36 Mad 484 

•>2 Alierafiea by — u-i/h eonsent 

of recereioacr of part of e4lale-~Fffect~Presi mplion 
etf neceasitj wAen dtltakd— Several hmitel 
wnera antingttnenl beticeen how fonye^cebew— 
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IID.T)U IAW-WIDOW-«>M.f miTJU LAW~1VID0W-«"W 


AUeur I'M cf Kjirntrd »lnre /ir |/*^ 

%frfUtf/~Lr^l rifff tty 1 / fo 1« rff rrmi'cl 
•ni^ ujtTtree lo t folt tftatf cr Iff tfftrt Thfr 
roll Jlcnth in Dr’i ItaraJ Cfcjrd^tiri v Cdtp 
rfv^l I L. r iO Cale ~ 1 ]7 C W \ 01 

hks dpcllwl lh»t llie cWttinp of Tthn«tui hnintl 
tod p»rnol »rr^T r«tial tran'm 

liT ft 1 mitpd oxrnpr «lich pan !<• mpiH'rtwl 
onlj ly tipcr* l!^ Tie rfn tn» of ihft 

nest mmiotjrr H mrrth ptror^ prf'umxtiw* 
CTidcxw cl the neee«itr The propnet% of an 
ftliensti m with the e<'ii*enl cf the »ejt rr\»r «nrr 
m*T eotre m quotnn net onh with r feren c to 
the eoniiuct of the wiJoar vhcthfr cr n t rho wm 
jiLtifieJ Ly neee*-itT Ln «1^ »i(fi ryfeemee to 
the crndnct cf tie neyl TeTrr«ionrr wlielher or 
not 1 n Cf idflel n-is licno't If m the ftb«enty of 
le"»l neec-jiitv le enpmerml the tr»n action to 
*nit hn cnm endi an i for fiM own immnliife pafn 
tis con'cnt you’ I 1 v all Its ylrtue Tie tran* 
a ticn wonld rlan ] no hi her than a paitia) alien 
ation m h s fayonr an I wouJ 1 hue to be judged 
from that atandpomt Ncrerllele*. whate>cr 
mi^ht be M J of the rcnduct of the m ion or the 
nest rrrer*ioiicr the tran lew il he mad due 
enquiry and acted Iona / 1 /< tvouM atill f-e entitled 
to the l^eneCt of the equitable rule laid down by 
the Pfity Council fn Ilttnfomanprrt^'il y / i^ooee 
Jfunra; 6 tfM / 1 an 1 now enactnl in 

ft. SS of the Trantfcr of I*ropcrtj Act. Nor «ouM 
the ftnteerdeot mi oianagemcnt of the e^ta e affect 
him linlen he wa^ in tome «-a\ n <n(ribut n 
party thereto If two niiowa <r two daughte a 
Iftking jointly the e<tato of their deceased huaband 
nr father mako an arran em'nt (or eeparnto 
pouMaion and enjoyment the arrangement wdl 
rot ordinarily depnrotho tunuor cf the ngbl 
to the whole eatale or enable tl c lidica to eonfer * 
title on ft third party w hieh will not terminate at the 
latett with the life of that eumrfr The j ropnelc 
of an alienation by one of acrrral hraiteil owncra 
of a portion of tho property in 1 cr aeporato poa ci 
aion ahouli he determined with reference to tho 
estate aa n whole and not with rcfirene to the 
separated portion in her pos ession SiitAWt l>»a 
Pot Cnowmirnt t I aonrsa Phasad < hatti i 11 
(1018) 22 C W K 840 

S 3 Widow 8 e tale— /chn/ui m n< 

— AlandonrTirnJ oj cl'ttn lo cfltl — Adoi>tion — 
Atilfiortlj lo o ill~Con«<rvclion — iTelusion 

0 / jTtiumphon ( 1 ) Upon the death of a Hindu 
m 1872 hi9 nephew obtained a certifiente und r 
Act WVII of 18C0 as sole surviror of Ins joint 
family the wilow of the deceased oj po cd tho 
application and alleged n partition in I8l>4 Bj 
agreement? iflado m 1874 tho widow accepted 
the decision recogniied the nephew s title and 
was granted by him a maintenance aUowaneo 
which Phe continued to re eiro until her death 
In 1004 The nephew died in 1804 and the estate 
pa-sed under his will to the first appellant In 
1907 the respondent sued to recover the estate 
as heir to Ue holder who died m 187- upon his 
widow a death and proved that a partition had 
taken place in 1804 Held — that the vidovs 
agreement of 1874 m conjunction with her ac 
ceptance of maintenance till 1004 amounted 
to ft complete relinquishment of the estate to 
tho nephew then the next revcr'ioner and that 
the respondant s claim accordingly failed. I’anya 
garni Oovnden v Aoeftiappo Counden L Jl d6 
J A 72 applied ( 11 ) A Hindu by his will 


ftnthorirol h? widow to nlopt & son if no 
tnaio or fcniAlo thill should be l«5rn to him He 
dinl without I lie but 1 ad n posthumon 
dftuglitrr Mtrr the death of the poathumon? 
daughter (hr tctatcra widuw purported to 
•dipt a sm tn him llifJ that in eomtruing 
the will eflrrt coul 1 not l>e piacn to n pre*umj t v'n 
that tie ttwtalpr ilr*irnl tint a son shoul I be 
adiptM to him since authoritA to adopt m tho 
eymts whi h haj I'cneil wn? chntU cxclidctl la 
the lanoiiag ucl ItUACWAT Korn r Piianvk 
tiiiArt l*ni?i!*P Msoit (lUl) 

L R 40 I A £3c 

34 Alica-itlon-Ci 1 mf of werf 

rftrrttongf — J 0I1 /if j 0/ nl tnali «— f cgil nc rtjify 
nrl not I p mv f— / cyi frul u 4 fl (Nl/ of 
I!fO\) s / rf (d) — IXviiiiirnt sSniriny <1 ml— 
Spe« g eer leni —Iru /roll r »io| Cfunpiiftori/ 

A Hindu widiw who hi 1 inheriteil propcriA 
from her husband nhtnate.1 a porti 11 of it Her 
tmlj daughter oa.**n{cl to the nb nation n fear 
data ftflcr b\ a an it mg aahl h wa? not rei.i Icroil 
\ftcr the death of tlie wilow and the dan hlcr 
an heir of the ilau.htcr sued to sit a«i 1 the 
alienation on tie grounl that it wn? not male 
for legal nere? ila The tiurt fmnd the tc>«al 
nccesaily not nrtned on I d iix< I the claim 
Tho difciidant liaami. apj eal d —Ifdl that tlia 
ftlicnati m h la mu l>eri) a ente I in b> the next 
reairaioiicr no ijueaiion of I al n cr itj eouH 
ari'o lift I all' ilutthon cut in w riling wa? not 
aomjml oni\ n laiiall nnir a li cl (h ot 
tho I cgistrntjon Ait (nr tin rxeiutniit hail at 
It? dilo no more llun apes if ft 1 ai* at heir 
MAtiii Sainiit Maiiit AUJi SAi 1 1 (1013) 

1 L R S3 Bom SSt 

35 llirn ilioN— /tjl 

llfti if 01 /«;ii /i/ ronijnniii r-.//(it fii in Ion 
vio I jKifly if tfft I t olifiinl a jrapcriyia rjfen 
of Iff fo«er« \ di juu Ulwiin llie daugUlira 
of a dccca <.d llm l« 1 n tlio one linnd and the \\1 1 ni 
of 111? ftUe^cil a 1 1 II I I n on tho i tlm each paM\ 
rliimin'* t> be 1 t\ lutitl il t the e?tile wa? 
sellini li> a lomironu e aili jnrU j. ttin^ their 
un Icr ft share in tin f iiiiilj j r j 1 rt\ Inn auit I j 
ftd u^literolthe ill ^ed nil ptui s n(n?onoo(lhu 
roversKnaia luir ixpcctont n her mothers 
death) to rit n 1 k tho romproim i n? beyond 
the eonijict n o of a lumti 1 owner liko hir moilier 
Jltld tluit tho conij romi t was in ni sense of tin 
woril an nlu nation Liv ft iimiled nwn r of tho f imilv 
jirojiertj but a fimm fletllcment m avhich endi 
|>artj tnlaa a sliuo of the fimilv property In 
\irtuc of the indcj ciulent till winch 1? to Dial 
extent and Ij waj of conipronnw odmitte) ly 
tho other jartic? Lola Khiinnt Lnl y Auni/ar 
Ooliin i ArivAna Aomi» I I JS I I g f 
ISC II A 1/./ followed Hibav limit Sonav 
BiniflOM) 18 C W N 820 


3P ■ - ■ — l/iena/ioa ly 

JIih4h tridoi — Sint f 1/ tvnrfee fo rfcoier Jfoperly 
afltr tcidou.3 dcilk from sfraiiqcr — I roof of Irjil 
necesaify «/ nccejioi-i/ \n alienation by a Hindu 
widow without legal nece sitv is voidable but not 
void and until tlie reversioner {including m that 
term tho Crown it there is no nearer rover 
eioner) decide? to ovoid it or to treat it as a Hulkti 
It stand good and the alicnco is entitled to ly 
cover posse ion from a Eintnger witJiput briag 
required fo prove legal nocrssitA Bejoi, Cornl y 
Kn-AnaSInhi It 1 L P ‘’J Co'e 1 VaJfitundon 
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mmu zAw~~wwow-co»fd 

V Eooke lie ^ 4i,i relerrecito Deo AHi>Jur 
I EPSiuD i Uwr ^ARAr*^ Sisen (1914) 

18 C W H dAO 
S7 - — ■ — -ihenaUOH — Leg^ 

neces ity — Ptlgnmase to Gaya — Ftaat gum 

■lifter return from Gaya, tiieti*r Ugol nettatity— 
1 eursion'T — Sail (or declaraliOTi that ehennbtin 
tia» utthoul WgaJ ticcfstly — ^Ao oStr to rcimhnrte 
money sfcnt on }rgal neees Uy — Smi nlteiltr mtftn 
lainaTAe A Hindu uidow i3 competent to slicnate 
her husbands estate, for expen ea m connection 
•ttith a feast given to Brahmms etc after xettim 
from pilgrimage to Ga>a ilalhan Lai v Gyan 
Sin^-h I L P a3 All not followed Quurt 
Whether a dcr-Uratorv suit t as be maintain^ bj a 
reversioner who does not offer in the plaint to re 
imburse the purchaser to the extent that the sale 
•was for neccss y DJUAitiiTK Girosu o Unisin 
KESH Pal (1914) 18 C W N 1S03 

33 Afiena 

Uon in part for nttusity—lleiernoner 4utrj for 
^eclaraiion ar io tni'ahdity o( sole on paymenc 
a) Itnding porhon of the eonsideration — -ibstnee of 
offer to pay %f fatal to iuit — CoadilUinal dedara 
/}0»— ’Form of decree TOieo a reversioner during 
the life time of the widow aues for a declaration 
that an alienation in psrt for tieces ity is invalid 
beyond the life time uf the w-idow on payment of 
tie bin ling portion ol the consideration ffeW 
that the soit ahoiild not fad on the mere ground 
of the absence of an offer m the plaint to pay the 
amount that was binding on the reversioner 
^inyAorn bcHi 5n»;ttt Kondayya \ Dravpadt So 
ynmma I L li Zl Mad 152 cot followed Shag 
tint Payal Stngh x B ht Dayal Saha I L B »$ 
Cak 420 appiitd Held also that a conditional 
decree toay be passed Vahomed Sham Xoof v 
SktKuXram L 1 ^ T A 7 referred to Per 

SOBCJU Ayvah 7 — The uncertamtv regarding 
the perton who would be eatitb*d to suci-ced the 
•widow is no ground for refusing a i'^.laration 
regarding the tharacter of the abenation and a 
declaration nia> be rnade that the alienation js 
invalid as a whole but that on equitable grounds 
the abeneo should have a charge decated lo his 
fvvour for the binding portion of the consideration 
Isri Daft Kotr v Hamlvlti Ka rata L R 10 
2 A ISO appbed jS’emhfe The proper form of 
the decrea in such suits is merely lo make a 
declaration that the nbenee has a char o lir a 
certain sum of money Papakattou t Rat 
T tiiMA(1014) I I, P 3’’Kad S75 

59 Right o! reversioner fo sue— 

to «el cside ahenufioo and for poaienion — ^Acorut 
r urtionary lur alkacd lo be predaded from sutpy 
In thm case it was h Id (affirnung the deoaion of 
the High Court at Allahabad that tha appeffant 
ould not inaintaia tbv suit (to set nude an sbnia 
lion by ft widow and for possession) became » 
nearer rever lonary heir was in existonco whom lio 
bsd failed to j rove lo bo preclujcd from tuia^ 
Die general rules laid down in Pant \nund hoer v 
Pile Court of liarjt J L R C Cai< 7Ci L P 
i I A li follo'wed JiLiSDVe TABirflOf-ll 

I t B 37 AR 45 

40 Rights cl widow fo respect 

ol the property ol bet decca cd husband — 
V l!in hi wi ton m p^'H'viwn as suifi of her kua- 
land* (AtatQ IS nvt liable to account to nnyonei 
> ut ts at liberty to do wbat she plcaaetl with the 
i oprrly during Icr Ifetime provtd'xf only that 


HTNOP LAW-WWOW-eonid 

Jie does not injure the reversion Pbvka t 

BaoLAl*4in(1915) I I. P 27 AH 177 

41 Alienahon— 

Widow of her hutband'a edale — Surrender by tai<foii' 
to Rear^ rtttrsianer subsequent to ah*iuilum — 
Efftel of surrender on ahenaltons A aurreuder 
by a JJm^u mdow of her interest in her husbands 
estate in favour of the nearest male reversioner 
caonot affcit abeaations winch were made b\ 
her prior to the surrender and which though not 
btodiiig on tho rertrsioners were binding oa her 
for hot life Sreeramalu v Krislamma 2 L R 
2B Mad 141 followed Sinyaram Chellt/ T 
haUanasundaram Ptllat 11914) Mad W A 735 
referred to Ramairtshna v Tripura hat ILF 
31 Bom S8 dissented from hrsiinu. r Subb 
It uiAMTAAi (1915) I L R 89 Sfhd 1935 

42 Dccffie against for hashana’s 

debt — iliachment of property — Pninous alienation 
hu Ukfota for no rualpahle cause — AlCachnint and. sale 
I'lereupaa efftelnt io eontey eeterstamnj interraf 
A plaintiff had obtain^ a decree a^^aiost a 
Hindu widow in re p»ct of a defat due by her late 
husband attachel a certain ptoperfcvai belonging 
to her husband which she had sold to a stranger 
s reral veers beforo the attai-hajeat for no purpose 
I ladmg on Ibo reversioner J5r#/d that the decree 
lioldcr was entitW to attach and fann^ to safe the 
reversionary interest in the property subject to 
sho ecijoyment thereof far the aheaee during the 
widows life icne CnLoisutAUjTA v Sossanr 
xauua(] 91S) I L R 29 fiTSii S6S 

43 Comptomisc— PijXfe o/ ««r 

Stoners A Hindn mdow m po se^eion as such of 
her husband s estate brought a suit for possession 
of two shops on the allegation that they formed 
part of ber husband s estate The suit was com 
promised the effect of which was that the widow 
re^goitcd the def adants na full proprietors and 
thev on the oth r hand had to pay a certain 
sum of money To wise thw money they mor* 
^«{ied the two shops The mortgagee brongh a 
suit for sale «nd the shops were purchased by 
ono H at the auction sale After the death of 
the widow tho reversioners of her deceased bus 
band brought a suit to recover possesaun of the 
aforevsid shops Held that n compromise entered 
into by a Ilindu widow mth a limited estate 
resulting in the abcaation of property forming 
part of her husbani s estate cannot bind the rover 
eioQCrs onle s it is ahowQ that it was for such 
purposes «3 would ]u tify a salt. Lv a Hindu widow 
— Imrtt Konitar x Rsop ^arolJi 6 C L R 

76 Miuammat Raf Auaicttr abas Sheo Murat 
kaer \ Sltetamtnat Inderjit Kun’inr S B L P 
555 Fo)laCk)hmi Bvet x kalytyani Basset 7 L 
P 55 Colt C39 Khunnt Lai \ (lobtnd Ertshna 
haraia T L P 33 AH 356 Mahadet v Bailee 
1 L P vOAU 7u oaA Behan Jjal X Daud f/itKim 
/ / A «•> 4H 2fl> referred to KAMiAtva Iial 
» KiSHOfti Lal (1910) I t R 38 All 6“9 

44 Maintenaace — uni by rfeed 

~hub»equent «iicSo''ifv*— Ainny cfatle at the 
Ume of suit efftel of \Ylitno m a suit by a Hindu 
widow Bgain-it her «lccea?ed husbands brother 
for maint iiaiieo at the rate fiveil bv agreement. 
It was found that tho plaintiff had sinee lived 
an immoral life but reformed her way# at the 
Cimeofthcsuit Ifd! that she lost ber right to 
the rate fixed in the deed but mm entitled to a 



( ) 


DIGEST OF C\SW 


( 213S ) 


ELKDU LAW— WID0W-^9»ii<I 


niADU LAW— WIDOW-eo«/<f 


ftimrp fcJlowtncr Trxts iiml <im* Dw rcTiewrtl 
®4TnA*rniKxr Kt«4^ » CTUfTA (I9lo) 

I L H S9 Mtd CSS 

<5 Gill br widow in I»Toer ®I 

the Celt rrcsocfJiTC rcTcnicntf— G/ trUrt 
}\ InTrf U> rTr-}<Vtr\ <0 W f vid«w 
< f * H) stau 1 lit*' h I'cmp in j-o ic* cn ■' »«fh 
w nf Irr 1 1 . I ard a | k jTrl% to msVc » pilt 
cf ll)c ml oV f f H in Dronr cf the n«*t 1 rr«wnp 
ti^c i»T:cr» <ntf / iji-na i ‘‘i 3 t IMncIarmto 
J^l}ih *• } i U } a Ail 1 *011 lUvj^l 

f ayn \ ljnr}inaKvar III II AU ”•*3 frfin’Ml 
to Lalli/nvr ^ 7 J^-n.’nrM I I J 3 Ui J C 
dMin^nulfd *'ll*M 1 ATIU 1 41 r JAtmilA 
Kr^wA^(l9r) I L R 89 All 620 

46 *ale ol Lt-slard * pfopirly 

by coe ol two wiiOTi— /■ It tf •v<tt non 0 / 
lf( cJfitr — / vtflr r *tl (!>) I d to of monfy 

tjrfi on A Hindu di«l ka^iog 

t»o Wilma. Tic widifwf as a rnaltcf ol «>n 
TfDM-nfo divided ll o j roj-crlj ol tl f decenaed 
Iitnband l^twttn tim Une of tbo widows sold 
a bon « winch bad fallen to her ah&rc She then 
difcl, and I cr co widow lucd to recover po*acasioo 
of the bou*o Jltld that Iho purcLa^ coul 1 
not eltiBi a refund of money spent in improving 
th« propirlv ao puicba'cd Navpc r Santr 
UtUOl'l I L R 39 All 463 

4 ~ Tranifer by widow to reTei* 

slcOer— e/ «i/«e/<ioii >\l«rca Hindu 
widow trsnrfcra an cilatc to tlio oeareat met 
fciooer Mcli traniifer in order to have tlio legal 
elTeet of aerckrating the cuceeetion must be of 
the whole estate winch the widow pof^eevjs Tbo 
doctrine does not apl ly to tl e transfer of a portion 
of the estate though it bo of the widow a entire 
interest in that portion Lelart Lai v itodio 
JaI Ahif Cayovaf I L 1 ll Cate tC Itlu \ 
^obaii J L I 34 Pom IC^ and ilarvdamulhu 
\adan t Srinitdsa J tllat J L 11 21 Mod 128 
referred to llic rule laid down by the Privy 
Council in Pojran^i btrigh v Manoiorntku Bakh^ 
Singh J X J? .,0 All J that a tranafer made 
I y a Hindu widow with the consent of tbo nearest 
reversioner will taVo eflicl na against the tdoio 
remote reversioner is apflicaUo to easce of trans 
fer for consideration It has not been extended 
to a case where a transicr liaa been made by way 
of gilt If the transfer be with the consent cf Ibc 
nearest revcrsiontr it takes effect because it 
aficirda evidenrc cf the jroiiiety of the trans 
action in other words it ju'itifica the transaction 
on the ground of legal necessity Kiiavtawi 
‘viucnt C’BET Pam (191b) I L R 39 All 1 


48 Acceleration of estate by 

the widow to next tevetsiocei — Entire 
infrreit of i)c utdov mu I be occtUraied — 
A/tenafton ly utdov. not supported by legal •necanlg 
•^tvhetguentlj adopted eon not bound bj the ahena 
lion — Diiesting 0 / cs^ale Ij adoption — A mim 
cannot take adinntage of hn oun f’avd~Maxim 
A Hindu widow who was in posse sion of her 
husbands property mortgaged it with defendant 
Iso 1 in 18J3 The plaintiffs who were next 
reversioners sued to set aside the alienation on 
th<» ground that it was not auppoited by con 
aiJeration The suit ended in an award ly arbi 
tratorp which provided ( 1 ) that the plamtUfs 
were entitled to redeem tho mortgage (u) that 
defendant I .0 I waa thereupon to rcccaney tho 
property to tlio plaintiffs ( 111 ) that the wndow 


wai to aurrender to tho plamtifTs her right title- 
anil interest in the ]ro]>ort> and (iv) that out 
of tie prpjvrlj ID rccoincMd tho plainlills wero 
to cue to the widow ft hou c nml cie,Iitten lijiae 
cf land ftr her life as inamtrnancc Iio decrei 
was pa ed in terms of the award end parties 
tool no aeticiii under the award In lOoo do 
feodmt No I created ft ftib mortgage cm the 
I rupertv end executed a rent note to tho sub 
mortgagee ^omelime nflcmnrd the plaintiffs 
tool a reec'nvejonee ot tho projKrty from tlio 
defendant No 1 but without making any pa\ 
ment to lum they paid off tlio sub morlgago 
and tliey took an a ignment from tho sub moit 
gapeo of Ills riplits under the sub mortgage In 
icjio the widow adopted defendant No . who 
was the natural son ot defendant No 1 Di 
fenclnnt No - was placed m po sc ion of tho 
property by his natural father llio plaintiffs 
lilcd the jre ent suit to recover po cssion of 
lie pro|>)rts Iltlil di mis-ing the auit that the 
award which was (ho basis of plaintiffs claim 
could not Ic su;]ortrd cither as nn acceleration 
by tho widow of her interest which to bo Tohil 
re<|uired the surrender of the whole of lier interest 
m the ]ro|ierty or as an alienation which was 
not for a legal neer sity nml which thereforo was 
not binding on defendant No 2 JItll further 
that defcmUwt No X was not prccludccl from 
tonle ting llie flomtiffs claim to po session 
ina much ns he was n >t gui tv of any fraud at 
all and as bo had not thcrcly gamed any advaii 
tag m tbc *i>ecifll 1 110 to be determined between 
bim ami tbe ] lainlilTs An acceleration by a 
Hindu widow enjoying a life estate in favour of 
tbe next reversioner is volid only if the aecelera 
tion IS o! tho wliolc of her interest m the pro 
pcrly In an alienation by a Hindu widow of 
her liushomi s estate tho consent of tho rever 
sioners is no moro than a factor m tho proof of 
legal necessity A true acceleration differs from 
aiKDotion for legal ncte sity Tho two legal 
notions nro not only irrceonmlable but virtuaTly 
antagonistic l^oii Raiji t Lalsas Jehuai 
( 1916) I L R 41 Bom 93 


49 Right of residence la joint 

family house — Effect of ofienntion during the 
life lime of mdowe hvsbatd fthwi a right of 
residence or mmntenouee comes into existence m 
favour of tlo widow of a mnn who was lately 
a member of a joint Hindu family aho talcs 
that ri„ht in the property ns it stands at tho 
time of fer husbands death She cannot set 
up her ri^ht of maintenance or residence as against 
alienations effected during the life rime of her 
husband Ajudhia Prasad v Jasoda 18S7 All 
KeeklyNofee J19 followed A widowed daughter 
m law IS debarred fiom setting up the plea of tho 
invalidity of an alienation effected by the fatlier 
inlaw during her husbands lifetime SoAni v 
Sfohan Aver 9 A L J ^3 followed IlAjjzArr 

t Ram Daita ( 1017) I L R 40 AH 96 


made by tcihic — I laintiff not nearest rtierstoner 
In order that a rever loner may be able to main 
tain a suit to contc t an alienation mado by a 
llntdn widow of her husband s property he must 
either bo the next pn umptivc reTcr«ioner or ho 
mu^t show that the nearer reversioners are collud 
ing with the widow Pant Anand Kuntrar v 
The Court of Hards 1 L tl G Cab. 7G4 cn,i 
Vey/ V Fai v Fam Khtlamn Fni ^ ^ P 3^ 
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SnDTJ L\W— WIDOW— conJd HINDU LAW— WIDOW— confd 


All 3<6 followed Ea'ja Dn v Vintd Stw/h 
I L r ui All 201 distinguished CmriMAs - 1 
JAIIA^QraA(1918) I L R 40 AH 518 

51 Transfer by assignee Irom 

\ 7 ldOW — ^ight ol suit of reiersioner-Sperifie 
Eeltef Ic {I of I87t) s 42 — Ltmitaiion — 
Limitation Act {IX of 190S) Sch 1 Arti 
1^0 and 125 An all nation made by the trens 
feree from a Hindu female m posscsuon with 
a limited estate or by a ttranger jn po s asimi 
holding under her may furnish the nearest rtver 
sioner with a cause of action for a declaralonr 
suit equally with an alienation made by the Hindu 
■feniile herself To such a suit the fimitation 
applicable la not that prescribed by Art 125 
but that prescribed by Art 12Q of the first 
schedule to the Indian Limitation Act 1903 
Balbiiaddak Pr tSAD t) Pbao DAT (1919) 

1 L R 41 All-492 

62 Reversioners — U kethtr aicard 

or tompromiit dtcrtc against widow binds r t>er 
aiojiera The principle that a decree fairly obtained 
against a Hindu widow binds the reversioners 
does not apply to a compromise or an award 
decree not shown to have been fairly obtained 
against the Hindu widow as representing the 
estate Jeram v I eerhai S Bom L R 8$S 
followed Rama biv SAirro t Daji bik Nabo 
( 1918) 1 L P 43 Bom 249 

53 Alienation for religions 

pnrposes —For purposes which are supposed to 
conduce to the spiritnsl wclfaro of her hushan^ 
a widow has a larger power of disposition than she 
possesses of a purely worldly purposes Komj 
Bolibi Lal V Laltit Srvc n 

I L B 41 All. ISO 

53(a) — Whether 

after born eon dtvesle utdow a ealafe— A sale by a 
widow was held good notwithstanding the birth 
of a son after the death of the father as the rights 
r f a son (m Hindu Law) m the estate of his father 
date from his birth HiRA v Bdta 
Z L B 1 Lab ISO 

53 1 ) Power to make permanent 

•(ease— Usncjfl of estate — Ac^isilion of tenant e 

rijMe dccrelioa to hmband s estate — Onus on 

appellant to ehoto error in judgment appealed from 
A permanent lease executed bj a llindo widow 
does not bind the reversioners unle s legal neccs 
aity and benefit to tho estate aro proved The 
mere fact that tho rent and purchase price rep 
resent the fur market value does not of itself 
Y rove necessity Tenant s rights acqnired hv a 
ilmdu widow aro in tho absence of proof that 
they were acquired out of tho accumulated savings 
of her mconio and were dealt with as her separate 
property accretions to her hnsbrnds estate and 
as such cannot bo sold by her so as to Rive a title 
as against the reversioners Tho burden of 
bowing that the judgment appealed from is 
wrong lies on the appellant Nabaxisbobe 
t Urrvnrs Kianosv MiKDAL. 

20 C W K 322 

5L Alienation by — coiwcRf 

of tmmeUat rtttriiontr— lelimJ Teiertioners hti 
eons •/ t loppfd Irom rteo rritg—rretumflion 
of I jnl vee I >1 / Tthuttal ol—I roof of legal neeessttj 
— / «* it« IS d ol rat e of—M M »i Ugal necessity 
t rii t nee ol ’ }l tf \\T cro the ecnvcaan o 
ly a llinlu wi low covers a portion only of the 


estate left by her husband tho transferee can 
successfully resist the claim only on proof of 
l^al neces ity or such bond fide puq i ry as eu 
titles him to protection from a Court of equity 
In a suit by the reversionary heir to recover 
fie property from tho aLen e the burden of 
proving that there was legal necessity or bond 
fide inquiry rests in the first instance on the person 
who claims title from the widow Recitals in 
deeds as to the existence of such necessity cannot 
by themselves be relied upon for the purpose 
of proving the assertion of fact which they con 
tain The exi teneo of necessity must bo sub 
stantiated by evidence aliunde It is not sufficient 
for the transferee to prove that there were some 
debts payable by the de eased full owner or his 
widow Jhe true rule is that the creditor to- 
protect himself where he is not shown to have 
made a bond fide enquiry must prove that there 
waa an actual pressure on the estate or danger 
to Le averted, such as a threatened suit on a 
genuine debt an outstanding decree or an impend 
log sale which tho widow had no fund to meet 
Where however the alienation is made with the 
concurrence of or jointly with the next rever 
eioner a presumption arises m favour of the 
validity of the transaction The eircumstancos 
under which the consent was given must be care 
fully scrutini ed and if it transpires that the 
transaction waa m essence a device to divide 
the estate with the reversioner his consent will 
lose Its probative value The actual reversionera 
are not estopped from suing to recover property 
abenated by tbe deceased widow of the full owner 
by the fact that their father as immediate rever 
Bioner had concurred in the alienation and this 
even when th<>v had after tbe death of their father 
and before the death of the widow taken by in 
hentance land tran ferred bv the widow to their 
father by way of gift Rambsq CiiAXSBa COab 
EATABTTV SaSHI BOTS UT UFADHTa { 1910) 

23 0 W N 1025 
5i ' " ■ widow ah 

enated certain property for a purpose not binding 
on the inheritance and thereafter adopted a son 
Held that tho alienation was not binding on the 
son and ho could sue to have the alienation 
set aside YAmTAvaraA Sastri v Savithki 
A sniAt I L E 41 Mad 75 

66 Co widows — ^Relinquishment 

by one in favour of the other— Rreda: cue of 
the latter before the jo tner — Male reversuntra^ 
Sight of tnhertlance whether accelerated — limitation 
4et {IX of lOOS) Art 141 — Suit by alienee Irom 
male reoeraioncrs more than tuehe years from 
death of tatter tmdow but within twelve v ara of 
the death of auntving tt'i'fov — Limitation W here a 
Hindu widow gave up all her rights la her has 
bands estate in favour of her co widow and the 
latter predeceased the former tho right of succes 
sioa of tbe male reversioners to the estate is not 
accelerated so as to entitle them to euccccd to 
it immediately on the death of the widow m whose 
favour the rehnquishment Was made A enit 
by the reversioners to set aside an abenatioo bv 
the latter widow would bo withm time under Art 
141 of tho Limitation Act if brought within 
twelve years from the death of tho last survivin'’ 
widow CllAAGAPPA t BORADSOUVrA (I*)"©) ’ 

I L R 43 Mad. 855 
i "V t T r > trnction ol-Adop- 

lion exrUtd bj lanjwije of tciU—iccopfancc by 
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nnn)D LAw-TnDor-<-'» i 

V /■» t ti' rr r tl n <f t t *>1 
t}f%r~lTrT^ rr 111 r-tt rvH r I j— fwt -« 
(i*)3 ro-''rr'f'l I T * < rf tl—i c^% ll xt • 

Hm-’n »i*rir <»•» rriP”'’ f tJ f ^ *t'' r* I r 
loUnl Lt f»Tr-r fl I'r j -irr t r^rr •~fT 
»•)! Ir » rr »n » I ’* Iron He 

♦u-rc«icn M f** r »« if i'<* 1x1 Ilea tli 1 
Thu Tf -IMT K- ' H » — «■ «!-»» 

rtfrnr>l !'> »» » r-Trr r >• —t irx n * tt’ a 
oni h~ - c* t nl irr r' I T ri 'ts sril 
Jt ir»v l-r r'- 1r.| Iv » x hxxin Hit 

*cl t' I Ir'TT / ?Mllt ^4l 

rmcmstj'Ta tf tl tulnri rill t> I H <1“ 
pror<TtT T » ti i f »w IT NftfJnf i 
I I J 4 Ma 1 J 4' I i 

— { ort-i 71J<^ Hi-la 1- 1‘ 71 »a! J 

liTtd a» a j irt l»*“ It f Trrr*'! I x Milxl 1 »f» 
l»w J dt(*l in !*< - will I i ii* I 4tin^ a 
anJo* 4 '* »' M »u' nlU in l'*“2 Aitlotil 

mall* lujT I'-XTi ^ a viJia an 1 two lau 1 an 1 
1} di'xl oa '• *1 IclrusrT 1*1 I I'-arin^ ami 'f 
Aflrr ^ I d a li / afj ( f*l t > ll r lli tnrt < outl 
unlPT \rl WMl tf 1''^*') for a t Hi. rata to 
«.IKt li d lU all Ihi l»<* IhrtP 1 a H.Tf/ 
had been ]0 Dl and tba li aa enlillM at aurtixer 
toy«rftite Javibw < fij ^ “PI*' ' 

tion. cUimms that a parlilion btlwecn the three 
broUier* 1 ad taken I lace m an 1 mnaci^oent 
ly At the date of V 4 death thej were aej.xrate 
and »he eaa entitlnl to luceeed to t er huxhan I a 
Htate The l)i Inrt Julee leet h I that th 
partition ha I not taken jlace that tie frrthera 
T'cre joint an I rrantt t the certificate to V In* 
father V beinjt then deid Tiiou^h not pncloded 
from rai ing the question of title 1 accepleil the 
deciaion aol cxecutcil an a'^eetuent n 1S74 
that in ton nleration of the patmcnl of mainle 
nance to her out of the cHtto ahe notdd not further 
contc*t the matter anl J/ took poster ion of the 
oxtatc Jf ditl rn 2ht June ISO! leatin, no 
issue, but leiting two wiJoivs Bk and P and 
jiSTing made a will by nhicli he autlionscd his 
widows or tho sunivor of th m to adopt a eon 
only if no male or female chill slioutd be borno 
to him His widow li on llth October l8Jt 
gave birth to a posthumous daughter who die I 
in ISOj her mother It in 189) and A widow of 
J in low haring receirel maintenanec out of 
the e tate op *o her death On lOlli Tebruaiy 
1906 BK purporting to act under a power con 
ferred upon h r by h r husbands will adopted 
a son to her hu banl In suits brought >n 1907 
by i) the present respondent who was tie next 
reversionary heir to the estate of J and H against 
DK and tho adopted son the appellants to re 
coyer tliose estates it was proved that a jnrtition 
had taken place in 18C1 JleU that there waa a 
omplcte self efiacement by A in ISW which 
precluded her from asserting any furthir claim 
to the estate Her agreement of that date followed 
by the acceptance for 30 yens of maintenance 
out of the estate under tho terms of the ogrwement 
amounted to a complete relinquishment by her 
of her estate in favour of M the title of wh e 
repre entatives was established and the suit wa* 
barred and should have been dismissed JlelA 
abo that the will could not be construed as allow 
jng an adoption after tho birth of the posthumous 
daughter its j lain terms excluding uch an adop 
tion which was thercfoie invabd PnAGWAT KoXB 
V DBiHOimnAllI pBASiD SI^OH (1910) 

I L R 47 Calc 456 


miiDU L.\\k-\\ID0W-<v !J 


Oi at \ lirt> It is 

foin 1 a* A f* on tl e otj 1 nee tl si a Imnsfcr 
of le Ini r I « I o.-nlv n d<* J r a m low is 
not oio for ie^sl ne'e ity tl o f.ct tl nt tl o next 
rovrmio ler J as Joinril do rot n I e It 1 m ling on 
tm o rcTcnnoncrs Ciiisiawas 1 am e t 
MestMKAT 1 AJ Koun 

I L. R. 43 All 635 


fS Gill — r I t~iJ IT o/ /TOyrrfv 

*t /rr if/T/fl J /h ’-ind / r l\« tpiri Uftl irrrjit of 
A frrtf I Tie qtirvtion wlcthcr tie gift of 
A portion of 1 cr Ini * sn 1 a profcrl) inndo by n 
llinltt wflnw was made for llio I cnefil of his 
A >1 1 1t A qu s Ion f f fAct in tsdi esse A^iii iof 
kv -7 V.i rr f / r J3 Cl 674 

fvf rtvHo III n< annr arc roiiditinn to tho 
sslllits fsuclin gift list He donro ahoiiM bo 
CXI-*. «sl to do so net! irg whlrh might 1 o sup 
1*0 cl to confer tone licnpfit nn the houI of tho 
docfsi. 1 COBITI IrilHIXA I I ARlIKANt 

1 L R 43 All 615 


5 P Surrender o! her estafe to 

oext tetcrsloners — H if/ of Jretased hua 

ta t titof>rraluf \rhtn If intt a memler of a jo\nt 
/lini/y iriiA in/iri» 4 ij«— C om/irw lire of ivtl ly 
n (tretl rttttttnn r — ]\uloiP tnlillcd lo tnoveoUti 
urdrr 3!nhitit I^v—Ccinpromi t not n ilenee to 
ifirif fatii triih r irfAioiicr A Hindu goTomed 
by Mitl lU 1 II ilicd l( n ing u widow four (hught 
ers nn I a A n hi* vcirs of ago who dud very 
anon After Ilia flit} r TIio latter left a will under 
which on the deith of tho son without lasue the 
dxuchtora anccceded to tho immovcaLIo property 
nnd tlie> though opposed by n first cousin of tho 
testator who if tho will w is moporatiTO would bo 
by Hindu T aw tho nearest reversioner obtained 
po ossion of it The nearest reversioner there 
upon brought a amt for n deehration that tho 
property bomg joint the will was inoperative 
that tbo son inherited tho immoveable property 
that on his deatli his mother beeame entitled to 
a woman a estate in it and that on her death it 
would dovohe on tho then next reversioner 
The BUit was opposed bj the daughters and by 
the mother and lamo on for trial but before 
judgment a compromise was come to between the 
fiaiiies in terms of whi h tho suit wi decreed 
Tho ri"1 tsunder the i ill were given up the move 
able property n.» given absolutely to the widow 
ed mother who by tl e 'Mithda Law was entitled ~ 
toit andshesu rendered all right of succession 
to tl«immove 1 ie pro; erty to which tho plain 
tiff in tho com} roiuised suit became bv such 
surrender entitle I as next reversioner and of 
which ho gave a moietv to the daughters and 
lie and the daughters each gave the widow a small 
portion of the land for her mamtenance In 
September 1911 the plamtiff in the corapromis 
ed suit having died the present appellants as 
next reversioners brought the present suit for 
a declaration that the compromise waa invalid 
and ineffoctnal as agimst them as being only a 
doajco to divide the property with the reversioner 
and therefore not 6end/irfe but they absndoned 
tf at pi A in the Appellate Court Held that 
as to the raoveablc property the widowed mother 
a as absolutely entitled to it under the ilitbila 
Law tho comprorm e only recocmi ed her right 
to it As regards the immoveable property her 
surrender was total not partial inspito of the 
mall loriiou of lau 1 ven h r ns only 

^ A 
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HINDU lAW— WIDOW— 
for bet maintenance The compromise wns 
made for good consideration cm both sides and 
tras aid xalid within the pnneipJea laid 

do«n by the Board in Jiatgaiar t Ocuvden v 
Aocftiapjn Gourden 1 L It Had L1‘ 
40 2 4 72 Si7EE‘-iivyaF Mjssui e bUii>«niuM 
UiSBAiK rJ20 I L B 48 Calc ICO 

50 Alienation for religions or 

charitable purpose — spiM<tio< bn tj i cj tvolat d 

JSutldir\g dharanisala — Svcccsston A««io 

band^ua Unless it can be estabbshed that 
the alienation of a portion oi her hosLand e estate 
by a Hindu wido-w is lor the performanco to rcli 
giouB acts Buj posed or inttnotd to be lor the 
spintcsl benclit ol the deccsfcd tbo alienation 
cannot operate to the prejudice ol the reveiai 
oners e-ven though the poiticm of the piopcity 
alienated bo rot t«e ai^e Coiltaer oj Jjt-nt 
Itjiaiam t Caialy Veneoto Aojraijopab i iloo 
i A 529 Huron Dot v Jat Aorati 1 L R 4 
All, 4i2 Alvl lol AirpA v Ajcal io Jttitttr 
1 L £, 44 Calc C54 and Aurj Ailott Icl v 
ioliu Singh i L 21 41 AH IvO letencd to 
Amongst amo-iardlvb the pateinal grand Isthei s 
BOD B son IS nearer heir than the si ter a daughter a 
Bon Bush Dei v Bebcbacba Pbasau 

I L B 42 Alt 463 

61 Escheat — cf proo/— 

Croun loproietbotpropcriy t< f<d »n the Auitond— 
iSffidAflB >Vhen the fcecrctaiy ol but© for 
India in Council teeks to recover posse sion 
oi property as having e cheated to the Croun 
on ths death of a Hindu rndow by reason 
of the foilute of the deceased husband e bens it 
lies upon him to show that the property in suit 
had vested m the husband Ltuan Aon Jitjat 
Sahedvr Singh v irdurpol (USti) L Jl 

SO J A 2^0 relied on On the lailuic ol her 
husband s hens the sfridban ol a widow would 

o to her blood relationa in piefcieoce to the 
town Aanolcmmot v AnaniAarBOibi Antnal 
(1912) 37 Had 293 ajiro'^td «*• GA^PAT 
Hava v bEcntTABY of bXATE roic Ihdia 

1 L B 45 Bom 1106 

62 Bight of residence — Ttant 

JtTte JcT iolve rot ajjtcltd by ite fight Under 
Hindu Law a widow cannot a «eit let right oJ 
residence in a house which has been sold by her 
husband dunng his life time unless a chargo w 
created in her favour prior to tic sale The 
right which a Hindu wife lies during her husband s 
lilc time IS a matter of pcrcoca) obfigaticn axisirg 
from the very existence of the iiinticn srd quite 
independent of tl o pos c sion ly the husband ol 
any property ancestral or sell acquired Horn 

t I v 2lo« 3ara (IS92) 17 ilcM 30i considered 
Jc janii SuLltah v Alamtlu HargotrtTia (1902) 
"7 SiJd 4S followed GA^CAr!AI t Ja^kibai 
I L B 45 Bom 337 

63 Competence of widow carry 

Ing on her deceased husband s tusiocss to sell 

propetly Ae 7 u nd ly htr »» the eovne of 

tuth lui rtA»— Jrgal futftnt / The widow ol 
a tcjaralid llinlu suerreded av such to tjio bo j 
ne*K ( ( 1 er drreatrii hciband and canird it on 
for a line of yesrs with rrasonaLIe prudence cm 
the fame I ne* as it ha 1 been con luctrd in I u 
life lEmc ‘Tie lu inc«H wn» that of a banhrr 
an I V (T vl nlrr and mveUei from time to 
in" llr inrlafi nti t resale <f fmmmreal e 


HINDU DAW— WIDOW— eowfrf 
property Held that as regards immoveablo 
property not inherited from her Imsband but 
purchased tn t\t covne of lustnesf by her the 
widow was competent to sell again outright 
without proof of any special legal neeessitv being 
rcquMi'c the legal necessity being that tho 
property was sold in the course of a bu mevs 
wluch she was entiUed if she cho c to do so (o 
cany cn Neither was it in individual inslauce 
a proof of absence of legal necessity that the 
property was sold for lets than the widow had 
pajdiorit Sham SvnJoT Lai T AceJ an Jivnvar 
2 L 21 21 All 71 Salralhai Itathvhhair Hagan 
lal ilvlehard 1 L R 26 Bom 206 Radha Ktahan 
V Jatili Weekly Nolc^ 1907 p JBh referred 
to Pahalwan S]^au t Jiwan Das (1920) 
I D B 42 AU 109 

Be marriage effeef of A 

Hindu widow on re marriage forfeits the hfe 
interest which she holds as the mother of a de 
ceased son wborurvived her husband Sbeobaka’* 
MaIITO l hlnSSAMVIAT Hbooea 

3 Pat L 3 689 

64 — Eostatd's esfafe— -f" 

heriiance— 2/cteahfe prcptri^— Ccr^us— li oste cJ 
corpuA'— Netersioners nglt eJ—Svtt ly reter 
4ton<rt io pretent uaste—Sttl agatntl ufdcu ard 
her ofteneeA vtthovt eomtdtraltor—Rtettter— 
Right io plate properly tn hards of Hceeiter— 
Ltabthty of ahemes to replace tnettalU eerpvs 
«n thtiT possestton— Aeeouniahtfdy of u-idcte a« 
to corpus — Aoture of oceounwihty—2>uiy of 
uidew to rtplate corpus if tn her possession— 
Right to enjoy income of svth properly— Lmita 
lion Act (1\ of 190S) Art 220 A Hindu widow 
inhcnting moveable piopeitv ol ber huetand is 
not entitled to commit waste of the coipus of 
such property TVheie she coirtQits waste of the 
corpus ot such property the neatest rcversionet 
IB entitled to 61e a suit praying that such corpus 
may he reduced into po ession and handed over 
to a receiver appointed in the suit the tiansfeieca 
from the widow without consideration can 
directed to replace any part of the corpus of the 
moccablc property which can be traced to their 
hands and the widow herself jnsde accountable 
for waste in the sen o of mekirg her replace the 
moveable corpus oi her husbands estate wluch 
•bo bae made away with if she is in a position 
to do 80 allowing her to enjoy the income of the 
fund so replaced Article ISU of the Limitaticn 
Act applies to such a suit Aalun Cf under Cfiucl 
erbully V Isevr Churder Cfvclttlully (J£6S) 

9 W R 50tj (F B ) and Radfa Jfehan Bfar v 
Pata Das Dty (if69) 3 B L R vC^ referred to 
3ii>cfoir V lircugham (1914) A C 305 applied 
ksBEABWA l HaBASIUBAM 

ILK (1920) 44 Uad 984 

65 Acceleralion of reversien’s 

interest — Hflingtni^mfiil of properly utth ptoi-u 
non for mmnlenance effect of A and J3 two 
widows of a deceo cd Hindu cemi romised a 
dispute iK'twten them as to who was entitled to 
succeed to their hu*hand on the terms that A 
should Uhl one fourlb of lie propetlt nltolutclr 
and R tlree fourth al 'liitclv Jltll that in 
tho cireumstancra in which the com] romi e was 
erect'd neither wi low took an absolute estate in 
Iho property One of the widows made over her 
slsro in equal shares to ler two dati^l ters aniL 
witb tho cfnwnt of those dao liters to the sim 
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Blirou LAW— WIDOW— coi W 
of a dwa.«>\l claiichter but etipul-\tc«l thnt she 
fhouU rrcTive for life tlio rents of certam %iUagcs 
on account of an agreed inamtonsneo of lU 1 -OJ 
per oRnum U<U thst the ttirrcniier of the 
estate by the rrniow ^ulhcunt to accelerate 
the c«laU of the daughters Ono of tl e daughter* 
(C) died after having made o mon^aoC oi her 
share m the ferm of an i^ard and the surviving 
daughter (f)) accepted rent (Aujj from the 

i^rafjr Hell that D hatl elected to aflirm tho 
i^oro Hell lurtStT on tho CMd nee, that there 
had been a valid family arrangement whereby 
each daughter became entitled to deal with her 
share aa ahe pleased during the life time of the 
other Mcs<iiu*T Diltoii Kieu t Ifaitcou 
&D>cii 2 Pat L J 67S 

60 Wiaov alieratiLg her dece- 

ased httiband’a property to save It— P/om 
tons taettjictd ol a Jenud tolt—i art cj ihe 
pvrelate money betnj Jor pertonal ptreaiues tn 
antieipalion Uno (i D died in 1031 leaving a 
widow and 2 minor sons anda hou cat Amritsar 
of wbch tho nidow ^ot (ossesaion on Uhall ot 
her sons Tho sons died in lOOO and 1007 respre 
lively The bouse had Icon mortgaged by G D 
m ib02 for I a 4.iU and tho niortgagto sued m 
1900 and obtained a decree for Its 6 b and an 
order for tho eale of tho houso in default ol pay 
nest Iq eiecution of tho decree tho house was 
put up to sate by auction and nas purchased by 
ono T S tho highest bidder on tho lUib Icb 
ruary 1913 lor 1 1 1100 T & loatvcr failed 
to deposit ith of tho price nnd a fresh uarinnl 
was issued lor 14tU July 1913 and tho sale fixed 
for 20th August 1913 Meanwhile tho plainliU 
a son of a brother of 0 D had put in objections 
to the attachment of tho house but these uero 
eventually disnlloned and ho took no further 
action On 12tli August IJIJ tie widen sold 
this house for I s 1 J44 and pvid tho dccKtal 
amount into Court Iho consideration included 
also an item of 1 s 800 for iinintcnanco and cus 
tomary contributions on tho marriages etc 
of her daughter s children It was found that 
at tho time of the salo the widow had iraclicaily 
no income and that she had 3 daughters and 
eleven grandchildren and that tho eale uasexecut 
ed under circumstances which left her no choice 
and was in reality an act ol good manigement 
on her part Utld that a widow is not always 
bound to sell exactly for tho amount for whieb 
there la legal necessity and tl c Courts have t> 
see in each case whether having regard to eir 
cumstances tho alienation was a proper one 
Lola ChatranaTO’jfin v Ula Kantian {1 Deng 
L K 20J) Felaram Pay v Cagalarand Banitjti 
{li Calc II A 805) and Trevelyan s Hindu Law 
2nd Edition pago G12 followed CvTdtt Ktngh 

V Mehr Sttgl [G7 1 11 ISSi) and Aifal AtnyA 

V Mutl Fagon (11 P 1 188>) distingui h(^ 

Held also that tho proposition that a nidon can 
not anticipato her personal neccs ities (Uayncs 
Hindu Law VI Edition paragrajh C3d) is not 
an inflexible rule ilolx iungh v SidiJtmal 
{30 fncfian Caect OGS) foUowid What is to Lt 
seen IS whether m tho particular coso the widow 
has dealt fairly tow arUs tho expectant heir Held 
further that as tho bulk of tho considerrtion was 
for legal necessity the salo in question ought to 
bo uj held flialagara Fatnanne v Kalagare 
Oangaijya ( G Indian Caaet liS] KannuChettj 

V Amirlhatnmal (26 fnrfinn Catea dIS) and 


HITOU LAW— WIDOW— con« 

Padum Singh v Must JJndrabat (57 Indian Cam 
67S) followed Kama Mal t IlARHiiaouAN 
I L R 2 Lab 3o7 

67 Husband’s Estate — In- 

bentaace — Aloieable property — Corg ua—JI aslc of 
corpua~EeteraioneTS right cf-~Sutt by retti 
sioners to pretenf u,aale~S'utl against utdov aid 
her alienees v.tlhout constdeTalion—l ecener~Eighe 
to place property »n hands of Receiver — LiaUlity 
of afieaecA to replace moitable corpus sn their pof 
session— Accouniabtliiy of titdou, as to corjnis— 
Kalure of aceounlability — Duly of iLidoio to replace 
corpus if *71 her possession — Itight to enjoy i) cctne 
of such property— Limitation Act (IX of 1508) 
art 1.Q A Hindu widow mheritirg moveablo 
property of her husband is not entitled to commit 
wasto ol the corpus of such property MLcio 
she commits waste of the corpus ol such propcity 
tho nearest reversioner is entitled to file a suit 
praying that such corpus may bo reduced into 
possession and banded over to a receiver appoint 
cd on tho auit the Iran feiees from the widow 
without con ideration can le directed to rcpiaco 
any part of the corpus of the moveable property 
which can bo traced to their Land* and the widow 
herself made accourtablo for waste in tho sec a 
of malmg her replace the moveable corpus ot 
her husband s e tste which she has mado sway 
with if she IS m a position to do so allowing Iicr 
to enjoy the mccu c of tho fund so replaced 
Atticio UO of the Limitation Act applies to such 
a suit Kobtn Chuidcr Chuclcrlutly ▼ Ourv 
P T ad {ISG8) D L r Sujtp I of 1108 (R L 1 
6 R vOS [F B) and hudha ilohan Dhar y 
Fam Das Dey (i£6^) 2 B L li 3G referred to 
Rincfair v Brcvglam (1914) A C d08 applied 
VENKAMIA t NaFASIMUAM 

I L R 44 Had 084 


$3 


- Hindu ivicfav — 


Wtdovfs eslati. — Property acgutrtd by teidcu tci{li 
out the aid of the hit b rds estate and leifAouf efrt 
rtmrnr ro if — 15 tdou « poutr of duposUxon over 
property so acquired— (I idou not trustee for reier 
sioner—Aet Ao II of 1882 (Indian Triisfs Acl) 
«ee<ion SO A Hindu widow in possession as 
such of her husband s estate acquired certain 
property through the exercise of a right of pre 
omplion which she had m that capacity The 
pre emptive price was not however paid from 
the husbands estate but was raised by rrean 
of a mortgage on part of the pre empted property 
Held that the property thus acquired did i ot 
in tho absence of evidence of any intention on 
the part of the widow that it should do so form 
part of the hu band s e tale but it remained tl i 
separate property of the widow Hild aUo 
that section JO of the Indian Trusts Act ISC* 
had no appbcation to the facts of the ca e 
Sri Fail Bmajiiai. Mavdui t JArDAiipi 

P®*5ad I L R 43 ail S-4 

69 ZfiBda toidow^ 

AlienafioR Ij uidoic— Consent of the tltn nearit 
Teiersioner not suffeient to lahdale the alitnatun 
if there is no I gat neeesuly Where it is four, I 
ae a fact upon the evidence that a transfer of 
her husbands projerty made ly a Hindu widow 
IS not a transfer for valid 1 gal i ecessity tlr 
fact that the nest reversioner has jc ned ill 
widow ID makin^ tue transfer does rot render i» 
valid -nd bmding as against tie remoter 
aionen Rjjranji Singh v Man a r 

/ 
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HINDU LAW-WILL-h-ov?,# 

o] Ibidji hi:' S I>0 rf tlic Im? m 
Act t^ocs not epplj to Ujc 'will of a jlindu and 
invahihto prorisions made m acconlnnco tuth 
the I’rineiplos <j{ the 3!ind» Inv* A bwjwc^t 
mcdc \ ^ a fnthCT to l5ic tvouWlie •aite ol li»*» 
pon njfi' 1)0 deemod a Icfjw't to a prr on do enbrd 
os stardinp; in a inrtiei hr doerro of kimlird to 
l« Fpn •niilnn iho mo'inira; of the exception to 
B DO of the ftid Act Althmigl) hj «: i of tlio 
Uindw Viilh Alt the 'jrouMon’t of p ol tho 
IndMn Siiccc^'ion Art wore node nynlienlle to 
tho nirdu« the uitontioii of llio LtRKwfuro was 
to leave uninerJcd the rules of Hindu 1 nw Ac 
rordinj? to the prmcijdcs of llicdu I aw a Lrqnest 
ras.de hj a poT^on to S«8 ton » would bo w\fo who 
was in rxjsteifee at the time of the testator a death 
13 valid mttwthstanding the provisions of a P‘> 
jf the Indian Siicrission Vet DIN^^n*Cna^DR\ 
Hoi CnowTinniv t Umw KAMr^J Dissiv 

I L R S9 C\lc 87 
15 C W h fi45 

J1 CoQSilUcttOU tl-'J3ej|i t I Jo Jes 

talor* <ht^hr* til hit oil r Jtni! of Htfe~ 11 fefAer 
I conf rrrd an aln olvir or owfy « h/c f*fnfe n iht 
F»e-ptr<V The will of a Hindu testator sfler 
rccunig that he had no male hnr and had alrestlj 
proMded for hi« widowed diw'htcr stated ~ 

1 hasp rr«<ilv(><l that after rnj death my xrfo 
lepaUe No 1 hsU reraain in po. es-ion end 
onjoyswtil of all mj property wuh all powers 
at Btiihonty lika Ri;;sclf end that after the death 
of wife my dauchtenn hw widow ot Reghu 
raj bingh legatee No 2 «h*h rctnam m i»o* (s 
aios and enjoyment nf all the pr p<rt>c.s afore 
raid like wS elf and Irgatce No I 

I therefore execute a wiU in fasour of my 
dang} ter m hw eo that on the ihtnise of my«clf 
and my wife the estate and name of my anceslore 
may continve as before ami she m place of raj.hn 
faj ^meh shall perform ray funeral eeremone* 
and tho e of nis wife aeconlmg b the aAotferat 
ami the c« tom of the fanult ntul then ‘•lie ahnll 
have piwrr to nominate atis one whom aho n sv 
ihiiiJ. tit as 1<ir 0 that (he name of the Ivmil) 
maj c iitiiin a oinirrlj and n u with li<m<»«r 
2/rn (afTiMiuii}. the den ion of the Toiirt of tio 
lodie il ( mnii i i or) t! at on tie Inie ron 
stniftifn of lie mil Ihe « rd h >r meant heir 
to the ts lator and the Jan htcr m law tool 
tas did t! e wife) not n« eh ofuto jrvtire«t I «t onlj 
a Site estate in ll e tcfctotor a prej irt) which wsis 
tlrrefare on her death not Inhlo to attiuhnient 
an 1 sale iinilfT derrees apn n I her ecpn intalne 
bru 1 .JM, i ‘'iioJ Hiaiujt SfM n 

I L R 34 AU 4Q5 

12 — — - — — — — 1 177) tnicl n of 

mil — I m&i of rft liif Ilf on of jvpptrljf Vopt tl 
rd-Sfcfr fn 1 I { t e/ IfiS.A s lll~ll%odit 
»iW <111 (\ \/ / /' Of— ll !,l Sift to fOA r>» 

offrin t>c finfonti^} tr t toi t rt on nons 
f olf kI I A <i d t ( (iJI of! r j rienf of litftrt 

I lion Tlonpltiti! c] pcDant tociirrenl to (tie 
Mol p (certain I tin ft (KStien dipcndrtl 
n»lef«ntrwii n (li ersti tlsO or a win and 
'.tJenatjT f »> o n ),i s^f leh J hit t t «V 
ml) {ir jsnfi s t(irr i[ flaring It e I Kprrties 
' Is- } ibtt f t ll r smlenanco f lie f ir 'v 
1 1 I) e 1 111 r iri I s mil lil»sj t) at ms fre^cfit 
l<r U tv I n (lie ajie t tatlir) wi)l in 
/ t Mr] rf n sire if Dr «i<m .k And 
.(Irt h»Vn- jro i in f r lis ou-n dcMj ItniiR 


HINDU LAW— 

the njinDTitt of his son in tsjiidi catc Iiis witlow 
Wfts to be the fltl Oii as Ins son s gtisnlitn th" 
testator confmuetl and nip fon on attaining 
insjcinly will per«ftnal!} comlnct tho worl of tho 
shrbn Cod forbirl if during my life or alter 
mj death mj and Ron dies then mt widow will 
be tlies/fhflif and after hcrinj ihiightofs by her 
(the Tcspondciits) will be 

^loteotcf for cnming out the directions under 
this w»H until m> tninst brpoUon aon corai^ 
of ace my «ifo (nnl two male persons named) 
will be exeentora and 

on mj said begoltrn Ron nlfainmg majority tho 
«nl c\ cut ors will le di charged and the said 
eon Uy eontinuins in Ins picsent laitU uiU go cr 
performing tho uMa etc of f!io Raid idol 7/rfJ 
(revee ing (be decision of tho High Cnnil) that 
on (ho trwo eon tniction of the will there was on 
absolute gift of the afciaif /up to tho n)i>cl!autR 
fatlict oft bn ftltaifting Ins ranjoettv and it was 
not tot down hy nmthitig that followed There 
were provisions m ra e of his death ns a minor 
but 110 ewlting down cf the absolute gdt to him 
The «]pcllant tliicfore and not tho respondents 
Riiteeedeil on the dcnlh of the testators son who 
had attained his nisjoriu and hell the a/soaiiiiAiy 
imld Jus death TnntRirtriti Jaoat TsiuM 

Dasi (lbU> I L R 40 Calc S71 

13 — Teihtor 4 dirt 
twin (o hti brolKt to grl hw daiij/ihrs womef— 
Ptlrothnl t >/ i?if Iro htr—Sloma^e of f/a danghtef 
6y ht* mathtr and m/ticnial vneh kDA anoOfr fer 
aon-~5«il by tit brof/er h rrcotcr domofa lekich 
/« had to pot/ to tfr hctrctheit Aii*f>a»if /or Inoeh 
of c<m<nit(—//ie rigJl of th te<iaton tro/^tr If 
giic in tnomagt wo oiora fAnn iht njH viidtr f/e 
Utodu htratid tvbjtct h> fir (mHaltonf o/ fAaf ter— 
Piifli cf tfit vndhr n't leijol ijvorJma A testator 
in bis nil} directed that his brother should get Lis 
itiinae daughter# married w itli tho teitntor a money 
■He hrolher accordingly got one of the daughlcis 
bctrotlieii to II hob wiucnlly the girU molhfp 
and hiAtcmal unelo got tho girl tnamed to C 
Tlio lesiatora brother thereupon Iron lit a auA 
again ttbomnllier ninfenial uncle and to teeoaer 
damages which he had to pa\ to li i w breseh s f 
contract IM</ that (fe amt was not mainlain 
alle TImj plamtiATB right tinder his brolhers will 
wa» not ab'ohite an J e\elusi\c Tlio right wns 
no wore than tho right un ler the Hindu law end 
aid jeet to the himlalions »n ler that low ^eoo^^l 
iiigto thepeat of J o/»iir/fo// yo thojir oils entittel 
to pisc a pir} in mamnee wore ll e falh r pater 
ruit gtanfjathcr Irotliar hin men f aiifwa) nn } 
moihir Ml Uie or ler stated fletixtinlj dealt 
with the Isre ri^ht to give n pirJ In mamn-c It 
d«l pot drpDvo Iht) mother ot ter right o( legal 
fwanfianship but enl^ aprcifieil who cooll make a 
Rift in oiamape Tlio paternal male relations cf the 
gift wero plaeiil nlxire the inotlicr for the piifpoee 
of (he gift, bec)ni«<> won') n were ijrpen lent and they 
eoull not 'perfer'ai ccrUin tcremcnies cracntia! 
to or M wftJ in a inafrM'’e The text ih I not ray 
that tie mellif was (o have no stviv at alt anJ 
miglt tw aUofwtb T yet at nMwhl vhere there 
vtn- jaJrroal mal reJaluiis of tie girl competent 
(a pise Jir in mam pe Jlsi nAVhofC c Jam 
anas'' iirTiAM’ll''} ) 1 L R 57 Sea 18 

Coed lien — 7 /c-e/fofe f> 

t ! r rttnmmjrr to nni 'rr i jvs ennd n»7» la 1/ 
ft }l d ^^olt 1 / fi’mr f^lh rone rrtr rr of lal tr 
Itfort c rd I « fvtf!l‘J~C odii nn nodf inpot i 
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H1N35T? rAW-WILL’-ionW 
eacb oi them a bali sbaic o{ estate not speci 
ficalJy d4spOBed of by the 'wUI By clause 9 fee 
roads the following bixjuests I bare divided 
between end given to my two sons tie whole «{ 
roy property as ropotioned above But eboold 
Sitier of tbeae two sons dm without having Bad 
{leaving) any roala issue tho survivor of the aasd 
two sons IS only t o take the whole of the 
appertaining to the share oi the decta'sed eon who 
rosy have (leave) no male issue (beband him} 
after undertaking (to defraj ) the eipenses an con 
nectioa with the maintenanee of bis widow and 
marriage of his minor daughter But under tba 
orcum'staiices tie heirs of my deceased son Sorai 
iol fiball not get any right wialevcr llie tea 
tator died on 4th July 1001 leaving him sur 
vmng his two sons The elder son liied on 2nd 
January IS02 leaving a widow and a daughter 
fn a £<ut by the eurvivmg son to enforce tho jvo 
visions of ci 8 of the will the High Court beU 
that the period of distribution contemplated by*the 
testator was the period of hia death at which Kis 
time half of his eatate became vi ted m each of his 
eons absolutely and that cl 8 should be read 
as jl the Rurrivorship there provided was bimtad 
to eumvOTship at the death of the leataot Held 
(reversing that decision) that the words of cl 9 
were not limited to ecrvivorahip during the 
testators Me but clearfy pointed to aitrtivot 
ship whenever it ahou’d occur aacl that the 
Butnrisg eon was as soeh survivor etiti‘!^ to the 
estate conveyed by the clause subject to the 
obhution impo ed upon him of maintaming Hia 
btotnets widow and daughter Cnoinijit lie* 
vATi Kaj<sATt V Bai SosiiurK (1614) 

I L B S8 Bom 699 

80 — — — — Absolute gift 

05 will to Hindu widow— /Vopfr/y oeqmred 
ajler date cf itifl— /’ofe of law that mil ’tprni.a 
frotn tie drsti oj ihi Ualnlor lefart aril after Me 
iiiaiu ntll* Act A Hicdu testator cvecuteJ a 
will at Bcnaiea m which he provided Upon 
my death tay wife shall get tho land, jams? cash 
money Govermmnt jwomissoiy notes etc aod 
nil other iroinoveable and moveabte properties 
of uliKh I am m poc ession and enjoyment ease 
and ciccc} t tie lands and buddings mcntiooed an 
the Bchcdule and possess and tnjoy tho same 
with the right to transfer hy gift or sale and no 
one will ho cpiiUed to t«w any objecticn rrsurdin'’ 
any gift or sale to bo made by her Tbo testator 
sitcr the date of the mil purchased a house «t 
BviJirea o{ which Bo was in j o^c»Aion and etyoy 
mKit at the time of his death Held that tie 
widow did not get merely b widow a estate w tbo 
property bequeathed but abe took it as an abw 
late benSable estate *1111)8 tbo Hindu 1\>lla Act 
did not applj to the property in Benares That 
lie words upon aiy dratii inv wife sbafi get aU 
my properiics which 1 ata m pos-etsion meant 
that »}i«s was to take all tho propexty which t3» 
testator would poesess at ifie tune of his death apj 
there w^s no fnlcrtacy «o far as tie house at ileoa 
res was eonrented *1 17 of tfio Succcsaioo A-ct 
which is inrorporsted m tic ilindo 1\iU» A<t 
macf« In other words that (ho wiU speaks frwai 
tho death of tito testator Tho Hindu \\»)h \=ct 
df 1 not vary the mode of •constwetbn of vedia jn 
this reiq-ect ror w it eorrect lo hofd that In ravta 
of In' ». "here He Act does not air?i tier ni'narv 
rut Has *!«• ».jH apeak* from iJie dteffe rl Jje 
SMiator Uoe* PCI obtain JlTflir* KtNAW 


HIBDir lAW— WILlr-coufd 

CHAtTOMDa^ V 8 ^RIn t GOPAI. ■'ICSHOrAPITfA 

(1912) 28 C W K 140 

21 — Devise tcf 

walow — Giff over — Ltfe mkrest — AbiolteU g»/f~ 
Potter cf appoiv'meni — AUenatian 5y gijt or 
eaU^ idfftnteiral ott awt—Cavae of ochoa A 
HmAn testator By lus mil provided for tho 
perfortaunce o£ cwtain roiigious ceremonies 
aad devised all hw moveable and immovcablff 
propertie to Bis wife with power to ahenat© by 
gift at sale He also by the same will made * 
gift over to his dsughtw m the foUotnng terms — • 

My daughter Kara Koroan shaU become 
entitled to aad po^seskor of whatever property 
wiU remsin after your death and she bBbU enjoy 
the same keeping up and mamtaitung tie aforesaid 
aieha etc Tho will then went on to S&f — • 

tbe aaid daughter eball Bavo the aame rights as 
yon bavft and 1» to wbotn my said daughter may 
■wiUingiy give away those p op rties shall while 
posaessuig tbe same and keeping up and maintain 
mg tbe ^«ia cDjoy them At Bis death on tie 
lltb March 1S60 tho trstator lef*^ lum eurvmng 
B» widow and an only iJaugBttr Hats Katean 
The widow having obtamed probate of the test 
Btofs wiU executed on the I8tli May 1898 la 
iavonr of her two crand daughter* Heroasguil 
and Nageodrabafa bom eome tinw after tie 
testator a death a deed of gift of certua pro 
perties aeqmied by her under tbe said wiQ 
Ob tho 30tB Sapumher 1808 the widow dwd 
In October 1809 ifahim Chandra Saraar the 
testators nephew dwpoasessed Umwigmi snd 
Nacendrsbata of these properties and took pos ca 
aion of the sarsr On tbs Sth ‘March 1908 Har» 
Kuman m whose favour tho High Court had 
decided & suit brought by Mahun Chandra Barkar 
for the con Uuction of tbv testator s will end for 
» declaration of the rights of the parties thereunder 
III C K 41Z r C L J 6i0) evveuted » 
'tml of gift m favour of her dnufliler Ifomangint 
and OR tie 8lh April 1*>08 aha al o executed a 
simdar deed in favour of her otlicr dstghter, 
Ivagcndtsbala and a fol/ita m favour of Hem 
wngioi In suits Brought for administration by 
Maium Chandra Sarkat against Hara Kumari 
who died during its penderej- for recovery of 
arrears o! rent and ces ea in respect of a certain 
darpaloe belonging to tho estate cl tie testator 
by Maium Chsadn Sari or against tin darjxdnidar 
and UeniangiQi and Nageaclrabala and for recovi y 
of poKCvvion of tettain proMrty acquired by 
Tirtuo of tho deed of gift from tic testator a widow 
by Ilemangiai find ifagcndrabaU against Maiim 
Chandra ‘larkar Held that Mab'in Chandra 
^rkar bad no cause of action anil could not roam 
tain tie suit for administration Held also that 
tho tesiator could make an aBeolute gift to Bis 
dangbter who was bis revcrsionarv Jeer m absolute 
estate and Uiat tbe gdt lo her under ter father a 
wiU waa an abaolutc gift Udd also that there 
was no power of ajrjiointinent to the daogitcr 
cDjotaing her to honu/iafc an Bcir or sumcssot lo 
ber father a estate Held aJso (hat (Jo provi 
jii«iforkcvpog"Ptb®*^rin was tnctvly a collateral 
eharpeonlBoproi'crty In whosocicr a hands it might 
bo wnd ill 1 not affect ties al solute eharaetcr of 
(he gilt Jin} Lai r Surat Lilnm Stn^h J L J 
34 AO d0$ iltitingiiid «J Jfotf ex Sfalomed 
ghwea rof Jlooda r mlram / P 2 T A 7 
J^ftaJrarod JlftliieX y Jane mom Iki t 1 / 

I A* tefc m L r I A J}X dMrcr 
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IXLNuU I*A\V — ^ 

J/o\rtn ToT^rt y Cnnenha Mu^an Ta-jorr 9 11 
L P J Vu «din»| tiolhny Aoofr v iwe&niM 
Ptn/ai r/ H / J5j T/ iluf SiB^h V \3tfe 
S>tisf> I L I ^3 -IW \j00 Rntl lama amt \ 
iofnyjM 1 I I 16 Val iCG rtkrwlto lUll 
at«o that th" jm/ni waa vrstcd i« Hcmansini *nJ 
Nagrnlrabala I 3 nlienatnn tlurins* Hara Kutuari a 
life that thev vrre lUra Kumana he»r« the pro 
pcity being tlnl/an ami that ^fahira Chandra 
harkar had no title arhatorr to any oi the pro 
jX'tlies left h> Ham Koman HtU b'^d that the 
widow bad aG olute poacr of alienation in deroga 
tioa of the Tights of the aolc revrraioncr her dai^li 
ter who waa only entitled to the residoe that 
the gift ht tbe widow to Ifcmangmi and ffagen 
draWt waa rahd and that hJahim Cbandm 
Sarkar could not plead hia right aa reveraioner 
against n suit hy the heirs of Hara Kuman to 
eject hici aa a treapasaer eren though th» gift 
rhould fait i/ora Atitncn Xtnri v ilahmChandra 
Sarlar ]. C W 1^ 412 7 C L J 610 teferred 
to l/eil farther that the power of ahenaticr 
which though perhaps analo{,oua to nhah was 
known as a power of appointment m English lau 
eotild not ho gorerened by the rules of English 
Law relatmg to aucli appointments ilui JUotivahu 
V Eat Jfainuloi 1 L E 21 Bom 709 referred 
to JUimr Caa’TDB* SaatUR v flaRs Etmani 
DatiflOU) I L R 42 Calc 561 

22. , m „ Consiniclton of 

tmU^B'fjvut in fatour 0 / firo Inihers — Lrjattes 
to tola tn ejuaf ifnru — Tenancy in common or 
fffim lenanty A Hindu who had been adopted 
made will authorizing Ins wife to make an adop 
tioD and m case she faded to do eo leawin^ his 
property to ins two own brothers m eiyual abates 
Uild that tha brothers took as tenants ui common 
and not as joint tenants d'opi t Jald^ra 
I L 11 33 All 41 followed j/antomno Aim 
war V Balltfhan Bai 1 L B 23 All 18 di 
tinguwhed JoQessicar \arain Ihov BamChanira 
Dull J B P 23 Cole CiO teferred to Hm 
Fnasan c Sukudevi Ivukwab (1916) 

I L R 37 AH £41 

23 - ■ - — Conilructwn — 

Gi/l-oterrepvgnavl io f^ev>out g%jt — S JI6 of the 
Sujxeuton Act leojje and meamn/j 0 / — C»/t oter c>« 
the jailiiTt of prior bequ si uA n svcA failure did n i 
occur iM manner conlemplated bpiestalor A Hindu 
testator governed by the J/ilatjAaro School of 
Hindu Law died leaving a will and leaving him Bur 
viving his widow two daughters and a minor boo 
The testator al 0 left a brother and the two sons 
of fais brother who were the def ndante The son 
of the testator died having survived lus mother 
by a few days The eldest daughter died in the 
lifetime of her mother leavin., a dueghter who 
died untnamod The plaintiffs were the two 
surviving sons of the other daughter of tho te t 
atcr The testator by his will had made his 
minor eon the mahl o! all his properties The 
will providei that ho should succeed to and enter 
tipoQ pvssession and o cupation of the whole of 
hia estate and appointed be widow as the manager 
and legal guardian of the infant son After pro 
viding for the management of the prt^rty danng 
the sons mmority the will provided — If alt« 
my death the said minor son dies the mother of 
the said ron shall in Ins stead become the trafil 

n poesession and occupation when like myself the 

aid ifusamniat shall acqture all the ptppTrtafy 


HINDU LAW-WILL— confd 
jiowcrs and all kinds of properties moveable and 
immoveible and after the diath of the widow the 
property was to go to the te tutor s two daughters 
in eijual shares Held that the gift over in 
favour of the widow m the event of the son dying 
without having attained majnntj was not a void 
gift as being repugnant to the form of the gift 
that was previously made in favour of the son 
rho provisions of tha Indian Succession Act ren 
dared such a gift perfectly good That s 16 nf 
tbo Socceasion Act which merely incorporated the 
rules of the English Law provides clearly that the 
gift Over shall take effect on tlie failure of tha 
prior beijuest although the failure may not have 
occurred in the manner contemplated by the 
testator The mere fact that the testitoi con 
icmplatcd that if his son died a minor and the 
widow survived him she would acquire tho pro 
perly before the two daughters and that that even' 
did not take effect m that order because the widow 
predeceased the son did not deprive the daughters 
of tb© lenefft of the legacy given to them hy the 
testator rho gift m favour of the daughter* 
was a valid bequest to them and the defendant 
who cb roed aa being the nevfc heirs of the testator v 
eon bad no interest in the estate of the testate 
DuRos Pekseux) V RAOHtmAMnAK Lai. (1914) 

19 C W N 439 

24 — - - - — ■ denrsfrueffOR— 

Indian Succtstion 4el IX 0/ 13B5)) a 111 nf of 
conslrvtlion in — Legaty utih penetr to ael' maile a 
gifl etc »n r«p cl of proptrttti bapeealAed sf 
aeaolute g'Jl to fcpa're A Hindu in ms will pro 
vided as follows — I bequeath to both of you 
(the testators widow and his brothers daughter) 
the rest of the properties Ilou will 

become entitled to eU or make a gift ox Asia 
etc m respect of the ss d properties and hold and 
enjoy the same If by the will of God 

one of you should dio before the other whoever will 
survive will hold end (sjoy the whole of the pro 
petty as melil Uild that the case fell within 
8 111 of the Indian buccession Act and the 
widow not having predecea ed her husband end 
having survived the period of distribution took 
an absolute interest under the will That the 
ordinary ndo of ronvtruetioa when the testator 
bae given an absolute gift to a legatee and th'Ui 
has made a gift over simphcifer on a contingency 
of death is that he was refemng to death before 
the period of diatnbuticn T&s s clearly pro 
Tided for m s III of the Indian Su cession Act 
which applies to Hindu wilb The rule in this 
section 13 an absolute rule of dtm truction and 
not a rule of tonatruetion which may be contra 
dieted by other end nee apptanng on the fee 
of the will Nistabim Debta « BciuaY Lal 
I tosaERjEE (19U) 19 C K 52 

25 — E«eii/i8n p/ ( 

tet'liyaUirdu icidcno—&uilfordeehr lion iyrectr 
aiontr — Cause of action — Whelher suil maintam 
«M« A Hindu widow executed a will and thereby 
bequeathed her husband 3 property in her hands to 
a certain person purporting to do so under the 
oral directions of her husband The next rever 
eioner brought this snit for a declaration that the 
wiU in question was void and mflectual as again I 
his interest Held that the mere execution f 
the wiU did not afford a sufficient reason for gnnt 
mg a declaratory decree Pam Bhajan v 6 r 
eAtrav I 411 LJ R 46S folfowed /^aipof Aumevr 
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HIKDtl tAW~WTLt~^oKic? 

«ach o{ them a ball share of his estate speox 
ficaliy disposed of by the wiU By elaose 0 be 
fnadfi the foUoimig bequests I hare dtytded 
between and giren to tay two sons the whole ol 
toy property as mentioned above But shuviM 
either of these two sons die without haring had 
(leaving) any mala issue the survivor of the eaid 
two sons 13 duly to take the whole of the jatiperly 
sppertaming to the share of the deceased son who 
may have (leave) no mala issue (behind him) 
after undertaking (to defray) the capensea in cim 
neclion with the maintenance of his widow and 
marriage of his minor daughter But under the 
circumstancea the heirs of my deceased eon Sura} 
lal shall not get any tight whatever The tea 
tator died on dth July IDOl Jeaving him sat 
vmng hiB two sons The cider eon died on 2nd 
Januarj' 1903 leaving a widow and a daughter 
In a suit fay the aurvivmg son to enforce the pro 
visions of cl fl of the will the High Court held 
that the period of distribution contemplated hy*the 
testator was the period of his death at which hu 
time half of hta estate became vested in each of his 
eoBS sbsolutely and that cl 9 ahould bo read 
as li the Eumvorship there provided was bmited 
to Eumvorship at the death of the teataor HeU 
(reversing that decision) that the words of cl 0 
were not Inaited, to sumvorship during the 
testator e life but clearly pointed to aorvivor 
ship whenever it abound occur and that the 
enevinog eon was ns auch survivor entiUod to the 
estato coRFeyed by tho else e subject to the 
obligation imposed upon him of mamtaming hts 
brother e widow and daughter CntncttAL Iab 
van.KAVEAAv 0ai6unuTn(I9U] 

I L R S8 Bom 390 


20 


■ Absolute gilt 

by WiU to Einda widow — Property or^iiirrd 
cjler date of unit— I ale of law that mil tpenle 
ffdm tke death aj ike (istator Ulort and afur Me 
Hindft Act A Hindu testator executed a 
will at Beonrea in wbich be proiided Upon 
my death my wife shall get the laod> jamas caslt 
money Government promissoty note® etc and 
oU other loimoTealdo and moveaLfo properties 
of which 1 am in pos c sion and enjoyment earo 
and except the lands and buddings raentioDcd m 
the schedule and possess and enjoy tho eame 
with tho right to transfer by gift or sale and no 
one will be entitled to rauo any objection regarding 
any gift or aaJe to be made by bet iiie testator 
after tho date of the will purchased a bouse at 
Benares of which ho was in posBession and enjoy 
mrnt at the time of his death JJtil that the 
widow did not get merely a widow s estate m the 
property bequeathed hot *hc took it as an abao 
lute hentabla estate Tliat tho Hindu tViJIa Act 
did not apply to tlie property m Benares That 
the words upon my death my wife sbalt get all 
my properhes which 1 am in poo-ession meant 
that she was to take all tho property which (ho 
testator would poetess at the time of hia death and 
there wjis no intestacy so far ea the house at Bena 
res was concerned S *"■ of the buecession Art 
which is incorporated in tho 3!inda BiUs Art 
enacts in other words that tho will speaks from 
the death ©I the teslstor The iliodu Bills \ei 
did net vary the modo of construction of Wills in 
this wpeci nor i» it correct to J old that ff» part# 
of In Jia, where li e Art doe* not appJj tho ordiiiarv 
speaU from tie tlceth c( (In 
testator dwa rot «Uam JiTr\rr* Krxsfc 


HINDU IiAW-WIDIr-tJonfif 

CHATrOVAbHl t t IvEXTYA GOP^L MCKHOFABHTA 

<1912) 18 C W N 140 

21 . — — Devise to 

widow — Gift over — L^je iniercsf — A6sofKte gifl — 
^oKcr of appotnimeni — Aheiialton iy gift of 
sale — AdmtBtsfrafjon iu\t — Coii<e of action A 
Hindu trtt&tor by lua will provided for tho 
performance of certain religious ceremonies 
and devised all bis morcahle and immoveable 
j^opcrties to bis wi!a mtfc power to alienate by 
gift or sale He aUo by the sme will made * 
gift over to his daughter in the following terms — 

Sfy daughter Kara Ivuman shaU become 
entitled to and possessor of wbatever property 
wili icroain after your death and she shall enjoy 
tho eame keeping up and roaintaioing the aforesaid 
eJicba eta The wiU then went on to say — 

the said daughter shall have the same rights as 
you have and he to whom my said daughter may 
willingly give away those properties shall whilo 
possessing Gie same and keeping up and maintain 
ing the McBfl enjoy them At hia death on tho 
3 Uh March 1860 the testator left lum survmns 
his widow and an only daughter Bata Kumati 
The widow having obtained probate of the test 
ators wi!l executed on the IfitJi May ISOS in 
favour of her two erand daughter' Hemangios 
and Xageo^abala born soEQO tiioo after the 
testator s death a deed of gift of certain pro 
prrties acquired by her under the aaid will 
On tie 30th beptember 1BD8 the widow died 
In October 1890 Jfahim Chaadra Sarkar the 
testator e nephew dispossessed Hcmanemt and 
Aagcn^abata of these properties and took pos ce 
tton of the same On the 8th March lOOS Hara 
Kumari in whose favour the High Court had 
decided a suit brouglit by Mahim Chandra Saikar 
lor the con truclion of the teslatoi s will and for 
a declaration of the rights of the parties thereunder 
{« C » A ? C £ ^ d/d) executed a 

♦•eed of gift m favour of her daughter llmangini 
and OS tho 8th Ajin) 1603 she aho executed a 
similar deed m favour of her other daughter 
Asgendrahals end a lobo/a in favour of ilets 
angmi In suits brought for aditunisfratiun by 
tiahim Cliaodra Sockac against Kara Kumari 
who died during its pendency for recovery of 
arrears of rent and cesses in respect of a certain 
dnrjwfn* belonging to tho estate of the testator 
by AlBbiis Chandra Sarkar against the darjKtlnidar 
and Hcmangmt and AagendrabaU and foe rccovny 
of possession of certain property acquired by 
rtftuo of tho of gift from tho tesfalor s widow 
by HcRiangini and Aacendrafaala against Mahim 
Chandra barker field that Mahiiu Chandra 
harkar had no cause of acfioti and could not main 
tain tho auit tor administi-Btion. field niso that 
tho teatator could make an ahsoluto gift to fns 
daughter who wav his reversionary fieir in absolute 
estate and that tho gift to her unilcr her father a 
will was an absolute gift flrJJ also ti at thcro 
wfts no power of appomUaent to tfio <la«ghtcr 
eniotDing i er to nominate an heir or suceexsor to 
Jitx fathers estnie field also that tho provi 
etos for keeping up the eheba was mrrrly a collateral 
ehargCOT the f ropert} m » hosoevrr s bands it might 
bo and did »ot sffrct tho absolute cJianictfr of 
the gift JJnjZAJr S’vroj 2>ilrom 1 L J! 

3t All iOS ditmcuiled J/ou?ci MoJorntd 
A/lvmaooJ Jfeoda T VA trtilraii L P J I } - 
laiha f ro*flif yfulfirt \ Jan rmofii P<i •! I I, 

II 3^ Cole m 4 f «» / A 7/V Jotuidra 
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XSN13U IiAnV— 

VoVin TttTirr v Cantti'ira MJ/tn Tayorr 9 H 
h r 3 ~ Mu«‘rtm»'l Aoffinv Aoofr v 
rirtfal «/ H I 3So TlnLvr Sin jhx Nji/e 

Sirjh J J J .J 411 30) «n(l \ 

/’o/xiyyi 1 1 T 13 Mai ICC irfprrwHo JItH 
»l«n, th&t the fntni Tr l<\t m Ilemnn^^int anil 
N»pmdral>itla l>% nlicnation iliirins Kara KumarM 
Lfc that thrv wrn} Hira Kuman a b«r« the pro 
peilT hcing tinDan and that Mabm Chanira 
barkar hat no title whatCTcr to anj of the pro 
pcrties left bj Hara Kunan lUU a' o that the 
widow had al>«oIute i>ower tf alienation m ileroga 
tion of the rtehta of the sole reiersioncr h«rdau;'Ii 
ter who waa onlj entitled to the re idue that 
the pit by tbo widow to Hemancini and Kagon 
drabala was valid and that itahicn Chandra 
Sarkar coul I not pl<-ad his right as reversioner 
afrain-t a eut by the heirs of Hare Kunari to 
ejeet hint as a trc«pa vr even though tho gift 
ahould (All Uara human Van X Mahim Chandra 
Sarkar C H h 413 7 C L J 540 referred 
to iltU further that the power of ahenati n 
which Ibem^h pcrhajrt analogous to what was 
Vnown aa a power of appointment in Engbsu law 
canid not be goverened by the rules of FngUsU 
law refalmg to ench appomtcienfs Zai JMitaAa 
V Cat Jfamubat J L It 31 Zoei 709 referred 
to htamM Ciu*aiu Sai>iUTi e lUna Knuni 
Cast (1014) I L R 42 Calc 661 

22. — — ■ ComhucUfox of 

Kil^Dtfuut in /arour of two Irothfr* — Ltijalt 
to tale in tiual tharu — Tenancy »n eemmon or 
}eiRt feRaney A Iftaiu who had been adopted 
inade wJl euthoriaisg his wife to make an adop 
tjon and m caso she failed to do eo leaving hn 

a erty to hw tw o own brothers in equal aharea 
that the brothers took aa tenants tn common 
and not a* jomt tenants f7es» v Jrld*‘ara 
1 L 31 S3 AH 41 (oUowed ifanlemno Jfin 
iror V Dalktshan Vai 1 L It 25 All 3S dis 
tmnnishcd joycaiiear AorainUcov Pam Chandra 
Dv.U J L P 23 Calc CO referred to UsR 
PBASinr feKKBDEvilvnjrwAKflOlb) 

I L R 87 AU 241 

23 . . . CoTttIrvcIion— 

Otff-oirrreputjnanlio preuour gt/l~S IJS of the 
SuereMton Act ecope anl meoniny of^-Otfl oitr on 
fAe failure of prior bequM uhen tuef failure did not 
occur tn rvisuer contemplated Ijtestaior A Hindii 
testator governed by tho lUlalthara School of 
Hindu Law di d leaving a wiU and leaving him eur 
ViviDg iuB Widow two daughters and a minor son 
The testator also left a brother and the two sons 
of hi8 brother who were the defendants The son 
of the testator died having survived his mother 
by a few days The eldest daughter died in (ho 
life tme ol her mother leaving » dau^ter who 
died unmarried The plaintiffs were tho two 
gumving sons of tho other daughter ol tho teat 
ator The testator by hia will had made his 
minor eon tho mahL ol all his pr^ierties The 
will provided that he should succeed to and enter 
upon possession and occupation of the whole cf 
bis estate and appointed he widow as the mana cr 
and legal guardian of tlie infant son After pro 
viding for the management of the property dnrmg 
the son s minority the will provided— If after 
my death (ho said minor eon dies tba mother of 
the said SOS shall m his stead become tho malil 
n posses ion and occupation when bke myself tho 
Old lIusaDimat shall acquire all the propnetary 


HINDU LAW-WILL— eoafd 
lowers end all kinds of projicrties moicablc and 
tmmovevbl and after tho death of tho widow tlu> 
property was to go to the testators two claughtcM 
m rqusJ hares /Ml that tho gift aver m 
favour of the widow m (ho event of tho on dying 
without having attained majority was not a void 
gift as being rejugn'int to tho form of tho gift 
that wu previously made tn fayour of the eon 
Tlie provisions of the Indian Suecesnon let ten 
dered such a gift perfectly good That s IG of 
tho Succession Act which merely incorporateil tho 
rutea of the Enehsh Law provides clearly that tho 
gift over shall take effect on tho ftduro of tlio 
prior bequest although tho failure may not havt 
occurred in the manner contemplated by tho 
tesutor Tho mere fact that tho testator con 
(empfated that if Kis son died a minor and tho 
widoir survived him sho would acquire tho pro 
perly before the tw o daughters anil that that o\ enb 
did not take effect m that order bocauso tho widow 
predeceased tho son did not (tcprivo tbo daughters 
of tho benefit of tho legacy giicn to them by tho 
testator Tho gift m favour of tho daiichtcrv 
was a valid bequest to them and tho def ndant 
who claimed as being tho next heirs of tho testator s 
son had no interest m tho esCatu of tho testator 
DcBOA Pujisn ID V RlWniSAMPAK Lal (1DJ4) 

19 0 W N 439 

2i ..... ■ - - - . . . . .1 CoiwHe'fov— 
Indian Sueetssion 4et (Y ef 1SC5)] » Jit nle of 
conilrutltOH in — Legacy uim poutr to sd,' mole A 
yiff etc 111 respect of propertiej bequeathed if 
aonluU gift to lega’ee A Hmdu m his wi)l pro 
vidcd M follows — 1 bequeath to both Of ymi 
(tho testator s widow and his hrotlier s daughter) 
tbo rest of the prop rlies liou will 

bccoiue entithd Co 11 or mako a gift or fehet 
e*e m respect of tho said properties and hold and 
enjoy the same If by tho will o! God 

ono ol yon should dio before tho other whoever will 
sureivo wiU hold and enjoj the wholo of tho pro 
petty as -‘ghl Held that the ca o fill wilhln 
B 111 of tho Indian Succession Act and the 
widow not having predccoa cd her husband and 
bavins survived the j enod of distribution took 
an absolute ntt est under tho will That tho 
ordinary mlo of construction when tho testator 
has given on absolute gift to a legatee and th ii 
has made a gift over aunpfirK’iT cn a continpency 
of death is that he was ref m g to death teioro 
the period ot distribution This a clearly pro 
vidcd for m s ill of tho Indim ‘u cession Act 
which applies to Hindu wills Tho rule m (lita 
ecetton w an Bbsolate rule of t%n»tr>ictim and 
not a rule ot construction which may bo contra 
dieted by other cvidenco appearing on the fac' 
o! tho will Nistsrini Dpbya v BrninY Lal 
B rcKiiEiwrB{l914) 29 C W N 62 

25 - » /recufion of a 

uiliiya l/taduiitJoto—iSutlfordeclaralioit byreetr 
Stoner-— Ca lie of oeficn — Whether rutj namlnin 
oMe A Hindu widow cvccutfd a will and thereby 
bequeathod bet husband s projiorty In her hands to 
a ccrlam persm purporting to do #o tinder tiio 
oral directions of her husband Tho rest rever 
noncr brought this suit for a declaration that ttin 
wiU m question was void and Inllectual as ngnin t 
fua fntcreat //ebl that (ho mere execution <( 
the will di 1 rot afford a aiifficicnt rcawn hr print 
lag a declaratory decree Tim flAniin v t »r 
ehamn I Ilf L-J P 4C8 followed Zhi/«i1A'*s 
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HINDU LAW--WILIr-«5«fi 

T Indar Bahnditr Stugh I L I li S6 IB S38 
referred to Uurao IvrrNWA® v Babbt 0915) 

I E R 37 AU iZZ 

26 — TTfli-Birtt <^a 

*0 5 substqi 4’!< to the erec tlton. of the RfB effect of 
— Death of ike eon before the tutator — ^o reivca 
hot of the tctll under (he Indian lauf—Itetocalion 
under the tl<l EttyUih law j>rK» to ITtRs Aet^ 
Statutory litB tn India — Indian Suettaatoa 4et 
( 1 of ISS)) 3 57 — Probiie e»d 4dme»*ilrahon 
Art of iSSl) 3 i A wjU executed by a Hittdu 
lostator disposing of ins anoeatrai property »s 
not revoked in law by reason of the birtb eab 
» ({uent to tbe execution of the will of a son «bo 
bed before the testator The rule of English 
Jtw that )t was essential to tbe rabdity of a dense 
of freehold lands that the testator shoold bo 
eei cd thereof at tbe txtaki&e o! the will and that 
be should continue bo seized xnthout mterruptioc 
nntil iu3 d3 case is no longer in force in En'^taud 
m coii«equenco of the enactment of the tViUs \cl 
The principle applicable ra India is that adopted 
m the English WiUs Act that a will has the samo 
eSect as if it were executed at the time of the 
te'tators death The statutory fair of wills la 
India has net adopted the principle Ifsat a will 
ahoold bo deemed to be reroked m consequence of 
a chaogo iQ the cireatastacccs of the tes ator or 
a change with respect to his rights to the property 
diiposM o! hy the will {Set s 57 of the Tudian 
Succession Aot) Survivorship has the effect of 
Kindenftg a will invalid only with respect to the 
property whioh the testator could not dispose of at 
thft time o! his death AU other discoeitioos made 
by him are rabd Sh\b Sabitn pratai v The 
f otJeetor Oj Sleer-ui I L R 20 All 82 end Sabba 
lUldi T Dorauam* Badion I t P 30 Had 
360 lollotred Boos « 1 eutkitssimi Naidp 

(19U> I L R 38 Kad 369 

27 —— Ancestral fnoieaUe 

properUj—WiU^Berjveil-^Stfvw by Coparcener 
Cue Faudh&nnath Bamcl^ndra a Jlmdu testator 
made a will by which ho directed that Its 2001 
ehouJd ha paid Jo each of lus three daughter* out 
of tbe anceaira) moveftblo property He died 
leaving a son sumnng him In a euit by one 
of the daughters to recover atnoual of the legacy 
from the citato of the testator jldd that tbo 
legacies were directed to bo paid by the testator 
out of propertv which ho had no power to dispose 
of by will Xtllla Bitten v E/jmri»awHia / L 
P S 2fad ll C P 6 followed llanmnutaxm v 
d»fli.£rn» I h r 24 Bom 517 diitinguished and 
1 iieAoo X Hantortbai I L R 20 Bom SI and 
f I R 31 Bo » 373 di tiaguishcd Iaptatibai 
t BuaQWANT \ HUWAVATll Patrak {I9Iu> 

I I. R 39 Bom 593 

25 — n »Ii p» rt «!? ptwer 

la wdour la adopt vilh eeneeni of Ira Uei vhere 
one derUnn to act A Hindu testator hr bis will 
appointed /Jre trustee* of kis property and g»re 
power to his widow to adopt a son wi»h tb«t 
ccnwnt and ndnee and on® of the IrustCM 
dcel nod to act IJflJ that the consent of the 
drclimng tnistre was not nucea'an and the 
aitoptfnn made with the consent of the other /our 
trust*^* ws valll lUL fAsasDn r riuK r 

f'lint'siTAa 1 AM trflOlS) 1 L R 39 BOd 441 

29 Protal apjli 

lOi imfvr~I^3ij jitixJt lo t—Sfital ham 
falSrr tnll tg {it fato r of tndoetd dsapJIcr— • 


HINDU LAW—mUi—conid 

Widow of predeceased aoa tf mny conlesl totU 
tehen ov ancestral property — JR yhl to inatntenanee 
ayatvst d ware — ^PrutetoB tn tcilZ tf may be 
referred to VlTiere there is no aucestral pro 
petty a Hindu governed by the ilitaksSara 
law is otilinarilv under no legal obligation to 
mxiatnm bis ptsdeoeiaod son s widow His 
obtigatiOQ IS merely a moral or an imperfect 
obSigatioa which bowcTer npens into a legal 
obligation on the part of tbo heir who gets his 
estate after his death Dew Prodtad t QunvsinU 
Koer I L B 22 bale 410 and Siditshnry Dan 
V Jonarian Sarhar 6 C W A 5ZQ e c 1 L B 
29 Cah SS7 referred to Quern Whether such 
a right can be eatorced against a densee of the 
entiro estate under a inU executed by tbe father 
inlaw Held that aa the daughter ra law s 
ngbt to maintenance which could have be«i 
enforced m ease of iote«tacy would bo taken away 
by the will she ought to bo allowed to appear acd 
oppose tbe grant of probate of tho will Where 
the nght to maintenance is enforceable against 
the deniee Qjtsrc Wbeth r the claimant of 
maintenance baa sufficient interest to oppo e the 
grant of probate in all cases In the goods of 
isaral Chunder Patro 2 0 IT A eeh* (ZS9*?} 
Oarabint Baist v Prolap Chandra 4 C B H 
602 aad /a the goods of GoUnda Chandra Pabajee 
news 1141 referred to Tbe pronaiona 
of the wUI may ho looked at to seo if the will 
really affects the right to maintenauce Where 
the will of tho father m law directed that all the 
pcopettiee sliouid be soM and a certain ausi of 
monev paid to tbo widowed daughter in law 
and after payment of certain legacies the balance 
nas to ho appropriated by bis widowed daughter 
who was not bis bcir Utld th&t m this case 
the will seriously affected tbe interest of the 
daughter lo law and she had roffiei^nt interest to 
oppose the grant of probate Oapohini Daj« r 
Protap Chandra 4 C B S 662 teferred to 
iNDCBAUiDasn i Pa^CH■ullASI Da51 (1314) 

19 C W » 11C9 

30 — Consbvrtion of 

uiR — Contingent bequest sn. future of whole estate 
— Suceeamn lcf(V of lS6i) es 107 IIl~Eitnt 
on occurreKe of v-htch di»fn5«fion ho* to tale 
plaee epecijied tn tnU The v ill of a Hmdu tcsi 
dent m Calcutta and subject to the Dayabhaga 
School of Law who died on 10th Kovember 1307 
stated I appoint my wife Eonloshmi Da i to 
be tbe cede evccutrix of this my wU I hereby 
authonso my end wife to adopt daltala pulra 
In case of death of an adopted rOR ay said tPifa 
sSatl a Opt oae after another five m sons in succca 
eion U mj said wife di^a without adopting as 
*oo or t{ such adopted son predeceases her with 
out Icaviag anv male issue in such case my estate 
after the death of my said wife shall pass to tha 
tons of rnv sister Bcnodini IHsi who may be 
liiinz at tho lime of my death Two »one of 
lu» wstcr were filing at the death of the testator 
On bis death hia widow ae esceutrix duly obUined 
probate of the will and in August 1903 m pur 
Buanc® of tho authority gum her ly her deeenied 
liuvband she adoptcil a son nho hoKover diol 
on lOtfi March 1310 an Infant miiiiarnetl and 
leaviR" BO nislo hmnj aii 1 a fi w <U\« afterwanls 
the widow heraelf diisl In a suit ly the ad op 
live mother ®f tin tmtatnr now TC{ri^iit(Hl ly 
the npjuJJvnt asA »»t the tuo aona (fha pnvwR 
rrapondmti) <( hU aider fur a deiUration that 
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HINDU LAW— WILL—<-o li 
in the CTmts ih^t hil happened the deeiv* to 
them had and that the tctalort c tato 

haj dc\clrc»l on her lltU on the con»1n>clioa 
of the V II (afTirain; the decisions of the Courts 
in India) that on I’ e death of the testator the 
mdoar tooV an mtcre t m the e tale which hy 
Tirtue c' the prolate was not dircsted on her 
adoption o' a son to her husband and on her 
death the CTe^itory be^ue I to the sons of the 
testators sis er too*, effect anJ the estate passCsl 
to them *^001100 HI of the Succe aion Act (V of 
ISCj) was no anplieall because the event on 
t’ e occut H ' u re of which the dislnlsjlion was to 
taVe place was distinctlj montioneil as in the 
STOICS c' f’C will the death of inv wife and 
the pift to the testators ncpl ewa was thmfore 
not aflecteil hv that s'^lion IIiicpev ^naKpWll^a 
Chose r VmrrMina N st t Drr (191 j) 

I L R 43 Calc 432 


31 Revot-lloa oI Will 

—li i7Z rfispo ipy o/ froprrty ntd rominatoy lov 
for ediVion to tt eomt7«/<J Initr aft gntxg vs/< 
potrer lo tenjit e il */ ft doti sot do so— 'ts* 
fUfft rcmjJtfton of adojUot Ij lefi/w— Aitf 
yvrsf teiW wfllt y d Jertnt disjo if on ef froperli/ 
l,jt *of rero I 7 formtr vtl —lotrr tfdl ftld in 
fomtr tut tUtyal c» iny of arettfrol pro 

peWv tr? ef tt titoT I id »o poicer lo do— llepcn 
deni rtlolirt rreoerlion A Hindu testator Ming 
the foie CO parcener of certain propertt rondo a 
will in 18&9 by wlieh he appointed lus wife & 
and his d'U"htcr 1 executrices and m which I© 
Dominateif as his son one I a son of I is daupbltr 
but stated that he had not conip'eted tie adop 
tion and li direclcl that if lie sboul I die before 
completing it S eliould after his death perform 
the necetaary ceremonies and take the ernndaon 
ID adoption and Iho tnll contained the following 
caluso — In caao any danger may happen to 
riy grandson I during the lifetime of m> wile 
S who IS ono of my executrices niy wife may 
according to her wishes take m adoption ono of 
my afore aid daugVtcrs eons and gisc niy pro 
perties lo that son T! o testator compl ted tJ o 
adoption of I on 0th February 18''0 On SIst 
JIarch 1890 ho executed another i ill of which a 
third person was made executor together with S 
and / and which containei a pift that in coso 
of the death of I his issues should enjoj tto 
property There were m it no words revol mg 
the previous will and it did not refer to the cisuso 
m the former wiU which cave S a contin ent 
power of adoption On 4th Apnl 1800 the testator 
died Tho wall of 18S0 was not admittcl to 
prolate but a grant of prolate was made of the 
wll of 1890 I died on ttb Juno 1801 In 1801 
the appellant as reve sionary heir of ! obtained 
a decree decla ing tho will of 1890 sold and in 
operative according to Hindu law as dispo mg of 
ante tral property over sshich the testator lad no 
power of disposal On 13tli August 1906 t> 
adopted tho respondent 1 in accordance wnth 
tbo authority gnen her b} the s ill of 1889 lo 
a suit by the appellant again t .8 and F Jor a 
declaration that J s adoition was ilhgsl imd 
invabd Iltld that the do ument executed by 
the testator in 1889 was a will and not a mera 
nor testamentary authority to adopt It con 
tamed tho appointment of eTccutors and was 
executed by a testator who at his date hal poww 
to dispose of tho property of which he punned 
Jo dupose Iltld also that after the completion 


HINDU LAW- WILL— ro"'/ 
of 1 s adoption and the consc<]uenl admias'oa 
into tho joint family of another co parcener tho 
testator 111 ! no power to dispose of the property 
srhicb on hit death was ancestral propertj and 
to that extent tho will of 1S80 Ik came ineffectual 
Hut there was no rich inconsistence lictnccn tho 
two wills as that the proM ions of the rather will 
could not Stan I with the existence of tho later 
will Tlio wili of ISOO no doul I prevalW over 
tbo will of 1889 but tho eontmgcnl power to 
adopt was unalTictcd by anything in tho later 
will Hell further (hat tho question whether 
the di po ition of the properta in tho later will 
revoked tho provisions os to its disposal In the 
earlier will turned upon the appli alinn of tho 
doctrine of dependant relati\e revocation which 
was really a question of intention and that under 
the circumstances an alternative inronsiitcnt 
disposition which was not valid or (fTi>.lt]nl In 
Itself did not revoke an earlier hspositioii of the 
ramo propertv IfexunJrr v Airf/vi/ril' / U 
, II L tL Dit 197 followed in principle 
kEHKATASAPVXAVa FltLAY t StDIIAUStat (iJlo) 

I L R 39 Mad 107 

32 ' - Consiruelion ef 

trill — II ill of Hindu tcidow tn jtotnttion of Itr 
hutLnndt titate — Btquui of ulole ttinte to ont 
person o» eondihowe— Co«</irione containing trerp 
lion to tonttjantt of tnhre e fjfe— /le^t cit of T-ortwn 
of esM/e to dif/mnl Irjrtec— Oitner tii joetemion^m 
Mohk ognli — J 6 »o/ii/e or Jiwnfei e»/ j/< A Hindu 
widow in possession of her husband s cslato dii 
posed of It by will as follows — Under tho will 
of my husband 1 om the sol© owner in pos esslon 
of his cnliro estate and possess all lli© pro 
prieUry powers 1 bequeath tho intlro 

estate ©( roy husband to Fateh Chand 
enbject to the following conditions (i) ffg 

tong as I live I shall coutmiio to U tho owner 
to posse ion of tbo cnliro estalo arid 

IKjsscsa all tlw powers and such as making laloi 
mortgages gift etc (ii) After my death tbo 
said person <th© legatee) shall become owner in 
possession of tiio entire estalo of my huaband 
and he too ahall posse s all tho powers of ahciia 
tion like myself (i i) 1 have bequeolbed maura 
Khudda with all tho property to Musamiiiat 
Goini After my death sho shall bo ll,e 

owner in po cssion of the entire property in 
inauzo Ivliudda aforesaid Held (anirnimg'^tlio 
deemoo of tho Ili^h Court) that on the constnic 
liou cf tho Tvill the words owner m po session 
(Maltgoqnb ) in cl 4 conferred on Musammat 
Gomi on ab oluto estate and that complcttnrss of 
the ownerehip and pos cssion was not alteicj bv 
any other expre sions m tbo will I 

Rabt \ath Ojha 1 L P 30 III SI J P 3e 
/ I 17 Takin" all the clauses of tho will to 
gether there was no rcpungnancy m such a con 
etructioQ for though the entire estate was 
so od in the hr t place to Fateh Cliand it wa* 
eubject to conditions oue of which (cl 4 ) i^ 
queathed mauza Khudda as an etc ptioa to th 
conveyance of the entire estate Iateij O.r.w* 
t Kui- Chand (1910) I L R 38 All 440 

— Proftofe ^tax«ed b'j ont 
application bj the otfitr co txeeutor for yoi it 

—Compromin bclirten co exec tort— Vortoaot Jr 

estate ly one executor tot! to fer—I tnurciaJon Jf 

exeattor*hip—\ alidtly of compromise— idiot It 

extevler mOio^f proba e validity of— Probate a^ 
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HINDU LAW— WlLD-co»?t? 

Ailm»nw{fnl»o>i Ac{ of J8S1) ai 2 4 83 92 — 
Applicability of to all Hindus — Executor trustee pf 
cTiarilies under the will — Claims of trutlte against 
trust e<itale — Charge — Limitation itl Art 130 — 
Suit for a«o«n< and for sch me agatfi« — 
Pxgltt of iruilee os defendant to egiitCiM tn suth autt 
— Decree »« fatour of trustee as deftndant — CitH 
Procedure Code (Act 1' of 2908) s 02 IfcisdouSt 
al il an executor is competent in lat? to comi>ro 
mtso tho claims of hia co excentor against the 
testator s estate but assuming that be has such 
a poieer it is essential that tho compromise ahonld 
bo entered into bond fide and for the benefit of the 
estate Per W^ixis C J —The Probate and 
Administration Act docs not say that s 82 la to 
apply only to cases of Hindus goTtmed by the 
Hindu Wdls Act, but s 2 pro'sides that chapters 
H to XIII which include a 82 aro to apply to 
every Hindu Per Snsiuomi Atvar j — It is 
not incumbent on an executor of the will of a 
Hindu to obtain probate before acting as an 
executor S 82 of the Probate and Admimstta 
tion Alt IS no bar to an executor acting as a 
rcprcaentaiive of a Hindu testator s estate because 
a CO executor had alono obtained probate of the 
will m his name S 92 of the said Act should 
be confined to ca s where probate i compulsory 
before dealing with tho property An executor 
who was appointed trustee of a charity under a 
wiU and who had cbims against the estate in 
respect of his adnunistration has no charge on 
the estate u> respect of such claims but should 
bring hu suit within six years under art 120 
of t&e Liioitation Act But when a suit was 
brerogbt against btm for an account if he was 
under a liability to account to tho trust at the 
date of the suit he would be entitled to aU tbo 
duitiea flowing from tho taking of the account 
and a decree could bo passed in such suit m her 
favour for the amount that might be found due 
to bim from the rotate ihougli s, uit by tbo 
trusteo for the same might bo barred bv limiutioo 
CiiiDAUBinc Hokcuar ( KniSMocscur PnxAi 
(1914) I L R 89 Mad 865 

3<1 — - - - - - Coiiatmccion — 

Ab'olute ffi/l— R bIm of eonstrucUon opproted ty 
Courts — tjfeet of subsequent clauses m trill res 
fncting absolute gift created i» preiiois clauses — 
Will of a Hindu matters which Court may consider 
in eonstruing — Mahl — "SiThyudha maid meaning 
of A Hindu testator Kt a will the mstenal 
portions of which wore as follows Tho second 
and thud clauses of tbo will appointed the testa 
tors widow as executrix and authon cd ber to 
meet tho expenses and pay tho debts by sale i! 
ncces ary of a portion of the estate Tho fourth 
clou o provided that tbo widow shall obiaia as 
niriyudha maid whatever mo'cablo and ininovc 
alio properties hall bo left by the testator and 
she snail bo tho absolute owner with the sights 
of gilt sale and all other kimls of transfer In 
the next tlnco cImkcs tlo tc talor oiitlrnscd the 
widow to adoft a son and pirscnbnl tho devoJii 
tion of tho estate m the ei<nt of eucli adoption 
an 1 in tho la t cUuso ho providwl that if at the 
time of (lio death of his widow there bo no adoptot 
son Of it no MU or wife of the a<Iopled son Lo 
alive tien iho testators heir aecordini? to tho 
*h/t /mi who »haU be alive at the timo 
wlvsch sinll remain after 
uispoiat by tho wvlow l>j wav of flit or oalc of 
tba Sima tf,lj tUt under the fonrlli cUu» of 


HINDU LAW— WJLlr-co«/<? 
the will the widow took an absoloto interest in 
the estate deiised and the mft over contained in 
the last clauses of what might remain undisposed 
of by her was void and inoperative in law That 
the provisions of the will relating to adoption 
and the devolution of the estate in the event of 
adoption could not qualify the efiect of tho fourth 
clause even though they contained provisions 
iwpugnsnt thereto That where an absolute 
ULtecest la given tbo Court will not cut ft down 
by subsequent words in tho will unless they 
clearly have an effect to restrict it That where 
a deviseo tabes an absolute interest a ^ift over 
on hts failure to thspose of tho property or what 
ever part of the property ho does not dispose of 
IS vod That th© ml© of construction appheab’o 
to cases of this description is that not only ought 
tho Court to look to tho words of a will alone to 
determino the operation and effect of the devise 
but the Court ought to disregard altogether the 
legal con cquences which may follow from the 
natuTo and qaabtiea of tho estate when such 
estate IS once collected from the words of the 
wiB itscU Scarborough v Satile 3 A A. E 
897 963 Tho instrument must reccivo a cons 
fraction according to tbo plain meaning of the 
words and sentences therein contamed that is, 
th© words are lo be first read in their giammati 
cal and ordinary sense unless tho context shows 
otherwise That in construinc the uiQ ot a 
Hindu It 13 not improper to take into conaidera 
tion what aio known to bo the ordinary notions 
and wishes of Hindus with respect to the devolu 
lion of property namely that a Hindu generslly 
desires that sn estate speuslly on ancestral 
estate shall bi. retained m his family and also 
that 0 Hindu knows that as a general rule at 
all events women do not take absolute estates 
of toheiitauco which they are enabled to alienate 
out whet© tb® terms ar© perfectly dear the Court 
cannot asmto© contrary lo th© plain meaning 
thereof that the testator lottndcd to create estates 
of a particular dcs nption and then bend and 
twist the ianguago in favour of tbo assumption 
o made TJiat th© uso of the term i7iaf<4 ma\ 
not by itself neco jaofy create an absoluto interest 
but th© expre sion nirbmiiha molif. is tho strongest 
and most unequivocal phiax© employed in tho 
Tevnacular to indicate absolute owneislnp 8 ub£ 3 
CnAKDBA PaLIT V LAtlT hfOBAV DOTTA CnOlJ 
nnuBiflOlS) 20 C W N 463 

35 ■ . , ■ eoJiafrifC 

lion of~Btgvtil of life estate to widow and remainder 
to grand ons born and to be born— Jl/odro* Hindi 
Transfers and Bequests Act {I of 1914) s " el (*) 
effect of on~-Penod of distribution lo future grand 
sons happening after the Act — Big/I of all grand 
sons lorn during tncfouiA I fe to tiile~le~led 
interest of gtandson existing an i! date of wilt 
A Hindu bequeathed by bis wiU dated 1008 a 
Me «tat© to his widow and an absolute estate 
thnxallCT to A ft son ol his dnightcr then torn 
and to other sons of the Oaiivbter that niisht bo 
bom thereafter Tho fc^tntor died In 190(> and 
S die<l m I'tOJ In a rut \ \ Ss widow against 
tho testators widow ond anoth r son of (ho 
danghter bom during tho coiinic of the suit for 
a decUrxtion that tho pUmtid was solelv entitled 
to the es'ato after tho death of tc-stator s widow 
•ad tor an injunction to restrain the widow from 
wasting tho Mtats- and alienoling tho samo 
Held on a construction of tho will (i) that the 
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HINDU LAW— WILL— 

tfs^alor mtcrpo inj: n ll(c•c^t^te itttcndr<l nH 
hi« (n^iid^ons lo t&I.c hi4 c<tat( vko niif.ht ke 
l«m l<r{orr the death of the vidon vhicli was 
the time fixe<f for ciKlnlmtion (n) that hy a 2 
cl (») of Madras \ct 1 of 1914 the bequest la 
favour of the iinl-orri prand ons vas good aa tba 
duposition in their favour was under the will 
to tale effect onlv after the date of th“ Act and 
(ill) that as the plamtifTa d ceased husband had 
a vested interest under the l-rfiuest she was eo 
titleil to naintain the nut and to a share in tho 
estate of^ 7 with other gran Isons of the te tator 
who Rii-’ht bo bom l>e(ore the death of the testa 
tor* widow Dffty<ibatt /’irmonyu a kaltetaran 
I L li 3S Coie i€S referred to \es 
KAV aHH* r Nanaoma (lOtC) 

7 L E 40 SlAd 540 

86 Bequest to widow — 

Comlrvel on Lnlrsfl a grant cxpres^lj gives only 
a Ijmite<t estate or nntess there is an\ uncertainly 
or arabiguits in tho grant as to the extent of 
interest conveyed a grant to a Hindu female 
conveys an absolute estate and there is no pre 
aumption of law to the centran at least m this 
Presidenei On the oeca ion of adopting a son 
a Slahratta Brahman of Tanjorc executed a snll 
m 18<e9 by which after making rome fmall gift 
in favour of strangers he made a grant mmam 
as follows — Out of the remaining propertt ms 
adopted ion ehall lie cntitleil to enjot one half 
0 ! the property Out of the remaining half m% 
two wivM shall take half ond half lltH that 
the wives took, an sb olute c tate unler the be 
quest ^urow'ini \ Fobi \<ilh O/k/t IIP 
uO AU SI spjlied Ueulete Ifa/om «/ ^hnmwol 
Uoolti T Sferml'iram L P 14 explain d 
rt«anvfms llso i PAiuciisNont Rao (1018) 

I L F 42 Had 283 
37 .. (lift tjteuUt 

Ider the Hindu UilU Ut—6ifl of 1 1 -e Me to 
ffran Jeon* one of tehom ont / in eri trace ffnainlt 
to Irotler and negfete — Dtjvfil if lad for rtmotrnc 
or ai effer<Iin(f ojuinsf rule of rerpetuilie Suttee 
ewn Art ( Y of 1S(,5) e 101 The testator a Hindu 
who died in ISrs after giving life estates in uc 
ces*ion lo Ins wife and two daughter dire *e I 
that after tl e le t!i of nn dau liters tnx grxnd 
son cr grandsons wlo icr amon_ ll cm oinv be 
abve si alt pos^e s my projxrlie I nl not b\ n^ht 
of iDlicritanec for en]OMii''nt during their Lft 
time and flat after the lei.tli of roi gran I on 
all ms properties will go to nn fall er famili tlat 
is to sai to niv trotter / an I mx nijb w It 
etc etc \t tlie date of 1 1 death be lia 1 li w» 
one grand on N and no other tranl on was bom 
during the hies (his ilaw sni Ian hters 
lltli that pltlioug! \ was not rarnt n d n the 
wiU there was a vah I bequ t m h fax ur of 
a fife e tstc with a valid remain frr n fis or f 
F an I // and tl e Ixtte bequo't was » I a(I'< te I 
by tiK rule of remot nt a a]|l d in bi^lanl 
and It di I not < {Ten 1 a^xin t (I law « to por 
peluitic b 101 of the "“ueve ion Vt lax down 
a sneeial rule 'vl leli dilTei from the I n li h la v 
on the an! th re 1 ijo rrsn n »|y jt 

ahoul I b« iiivokeil fir 1 I 1 li truiti n ol llinlu 
Mills ms 1 befete tli t eeti n ame int opera 
tion DxK a.xx iM Dx i Ixnim I xx ( ho n 
(1019) S3 C W If 826 

3'(o) < /> to afof— 

ProTn on f r h in — t on trun oh In detennin 
ingwl ether the Will of a Hindu px«*' the testator • 


HIWDir LAW— WILL— ronfrf 
< (ate to an idol subject to a charge in fax our 0 
1 eifs or makes the gift to tho idol a charge iipoi 
the e tate there is no fixed rule depending tipoi 
tho 11 c of particular terms m the Will I 
depends on the construction of tho Will as 1 
whole ?o»irt/an BytarL x Srermutty Juyyvtsoon 
free Diatff S iloott s Indian Ajiptalt followed 
Hsr Nabxxax r SrFJA Kxxwaki 

I L R 43 All 29] 

88 Will bequeatlimg husband a 

estate to her three daughters — Oral partition 
• y daughters — Sftare falen absofidefy Jy each 
— Dentil of one of the dav/jht ra fcaiiny her 
dauyhter as hur — iSuif by cuninny daighters ta 
TtccttT deetattd^e share ot heirs of their father— 
hitonptl — Oral fortilion trhelher tnhd—Suniivr 
ship vhelker exitnyvi h d — Pujhti of reieraioners 
I Hindu widow inheriting her husband s estate 
treated it a* her absolute piopezty and hequoslhed 
It ab ointely to her three daughters who dixideil 
It into three equal sh5*t ly an oral partition and 
tool each one share rurpor*ins to tale »t abso 
lutely under their mothers will One of tho 
daughters died leaving a daughter as her heir 
who took po-se* ion of the decen ed a share Tim 
two tuivixing daughter* #uetl as heirs of their 
father toreeove the sbarcof thedecea>cddau liter 
Item her daughter ulio ws m po eviioii // ft 
that (be plaintiffs were not e toppexl from chiming 
to rceoxer the propertx ns hiira of their fithcr 
Dalton V Fit orratl [f‘9 ] 2 Cb Si distingm hri | 
that a partition of immoveable propertu* of what 
exer value can be effected orally ami trithout 
a regr tered in tnrmei f that the partKieit msdj 
between the daughter operated to cxtingulsli 
the right of survivorship as between them although 
It might not affect the rights of the ulitimate 
reversioners to the e txte and that conseqtienth 
(he phintilTs were not entnl d to teeover tin 
propcrfici from the deeea«ed daw'^htera slmn 
OynnuMi X Jfohamfauntsjn {f55J) lip , 
Cafe '’id foUowid and /o cAHxnrnnnimnf x 
rnityumwiol {101 1) 1 L P 31 Mat applicil 
AtA-ittr Vmmal I Bxld V-maixl (19.0) 

I L R 43 Mad 849 


luiaxouror a 1 male — froiwr 

in/crprrfafion — 1 htiher sime ia cn e of ftmal • 
Irnetieiary as 1 1 o mofe A Hindu executed a Wilt 
bequeathing his moveable and immoveab 0 pn*. 
petty in equal hares to h» mother and whIow 
using tho words Kuh Ukhyar tm nidml /„ 
the document. Alter hts death his mother ma<1n 
a gift of her share to her daughter and daughter, 
son. The next heir of tho testator then hroucU 
the present suit for a declaration thxt the m , 
houll not affect hi* revereionary rivlit. Hii 
that a xriU bv a Hindu in favour of a (enul 
bo interpreted in the «aine wav as if it was 
favour of a male and that the sronl miffuj in,,, “ 
an ab olute estate uni's* there is somcll in, T 
the context to qualifv it Mirojiaii x 1 . 
NofS 0]la {I L r ^0 4H c/ / c) ( arLil 
V J/oXAnn Si oh {61 P P JS/n i„,.i * 
Ikts X JfussQmmat Droll (•>;/ P L p iiiS 

a lorhafia /VJ , r Jofaluinni IMLi (VI » 

2 . J ol) and 1/ o ao v I ipr, , lyj ; fl. , ^ 

!*>>» f lowe.1 ’'ofif^iMf l><i /^j V rf 

r,e nl n, (//_/• 5 

Kail pt \ r\ t JoT'tiJ'n \nfl ir / ^ *4f 

Itl) ditinmii hed. rtl t Pam x '■'‘•i 
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HINDU LAW-WILL-i-o.H 
]flk,>ur {:, ] n IViS) (]l ciiU'.l horn Mis 
siMnii W 171U J)i\t l 11 \M ClUMI 

I I U 1 Lili 416 

40 Bequest to ttomiu — Jtcrump 

turn Irem I»i Mullul I A lnq>ir i of tho 
JiKomo of llio pi ’jirti \Mlh'nit of tho 

tori tM IS voul under the Hindu 1 1\\ it othmliii!; 
naninst tlip ru’o iiRinitt jii rnetintu t Umkr tho 
Hin In Ixiw In the nt eiut of words of iiinitithm 
fulfil to women with the OMqition of » widow 
imist lit presumed to roiu c\ nu tb olnlo c lite \ 
Hindu wumnn is oompelrut (o nln into unmovouhlo 
I'rojurtv for tlu piirpo o of disi.Jnrj^mj tin dihto 
lururrcl l)\ her m rirrMim on a hiKim. t which 
forms ) \rl <f the csinit in whieli oho h*t the 
onlmiri mten ts of n Hindu wonnn Iiomnath 
liitiui hintnus I'n 1 Tut L J 10 


41 j„ /.mwr ./ 

^t•lilori ufft—lrvfr tnUrjidUioH — IIA«» con 
'tlulfi n lift utih full o>n<fT^hip—y*Jt Mff rf 
»rw under »« rfei/ft o/ itjuUf uilh Jtill otmersRt/i— 
uhfther vf fl»v ttjil rffeef— /« ft jn Sweeetstnu 
\ t/ libS sreton ill— ■fftmlu IWfJ tet 
\\/</f\<y Ooo I H a Hindu loidca will 
in which ho lenuentlud tho hou i In nntto hit 
will Mu it U H ut|n^ worvlt to tho followine 
«lTi I— Jt U innlil metl ttnji UUim IKm 
ho^i— lit lo iUdiNtt hvl V.0 }U t\r»h cluho hi 
mini Ihul lit In tntllnl ji stnf J oro IH 
►litTtl i he men mini ] iti 1 o nnl in in »lo jiwe 
\i Intikil lu 1 m' lo ihir u'lkin men h»r do 
pntou Ainujin Hi* niir Nir*In>.h lh« ki imitU 
t irl 1 hot.1 After liit dcuh hit widow Uttini 
Dili (llml^ with jihiuUiT ^l^■UJnn P«s and 
Nimincli Jh* pot pi i«tion of tho hou t and 
wh n the wiliw die! phiutilTt cmUimicd m 
putt tti u lilt d fenlint Mdmi Lai onotlur 
).rind«ui of (ottitor hj In* other otm hiinig 
dip et Oil the pliiniKT Hut brmpht tho 
intnt imit chlmim; pt tim 'f Iho hou o 
under the terms of llie will of th if prttilfilher 
(Iho tt tstor) Itio d findint nti t«sl tlu emt 
j lie ipilli on tho grmud that \ni ler elm e t 
't the wlU Iho hrm'e In enil wi« piTen n\»*ohile\T 
lu Mut t Uttam l> il with full ] uwert of nhena 
li m that »ho had aepiinsl full owmruhip there 
f on the d ith of Iho irtlalor an I that tho pro 
Mil'll in n |s t of pifl ner in fa\our of tho 
\laluluT'i leui i\p'ts.l t> law was \oil and 
uiieuf >n t\al!e Tlie (irtt Ciurl detnv.! thorium 
Iho d f ulinl npi i1 d li Iho Hi li t uirt 
fW f that a w dl I a n Hindu in faa mr of a fenialo 
mu I I e inter] n tnl in tho atm ' wni at jf it wo* 
lu fax ) it of a mal and Iherrfon* wn ler clan e T 
I lid* will ta »d at a wh d the te tstt r con 
fernsl an al ihil and rnmil to ownerrlipt on 
lit wife Ml I Htlam n ai Tho ii e of the 
a* ml nialih imih al lute owncrahip nnic t 
tleio it atiMlio^, in the rmtral or Biirr nndinR 
lreu~\ laneea la «pialdv *m li ineanlnp Vtmj 
raiwa a 1 .'i ^oJ) IVj^uli 1 0 tlJ S/ 1 t ) 

fa / I Iff 

>/) at I 1f« tw a If Jlr .r HfO T ; JPi C/aal 
it I I i U\ /fH I '1 ael \'erffni \ tf\ 


k maf 1 t I i>t I (/ / 

> 1 1 f di / letj i wt /of a 
't ( if i ’<“) n-frrnsl li 
ill 'act f «] nithl 1 


; t < tI 1 r ) 
» 1\ } ko<r </ J 

llfU of o ll al tie 
remtln on h ] »»sl of 
rr death atiia \ »1 an I 
(in* frit / 4>f f T /alir 
4 'S' Na fattiit J'tVjtt 


HINDU LAW-WILL-con/rf 
\ Itthan hit (,'r lixtuin Cates 239) ‘^aloctuiva 
J)tt» V Jfijiiflarmt Jki$ (jJ Itidtan Cases 00^ 
•imt 7itpvrant i’ni a Jaijal Nflrflui i)nu (/ LJ 
•to Cal 74 1‘ C) followed Jnffiti Jogtrefion 
(/ 1 h Imm 409) lam Chaml \ Paean 
I hant (Ijj 1 It 1013) and Kvinart Jhist 
\ Moftiin Ctiiiilra inrlir (fj Cuf 11 A JI3) 
dittm^uiahcd MouVN I IL t lainANJAS Pat 
1 L r 2 Lab 175 

42 — — — I..!.. 3 f later, reu 

dfnl <n iVetifenei/ faini of Madias — Peijiiesl to 
vthtrn per on* valijtli/ of — lute e/ lltmla lau 
tihtihfr nfirp|,ifef by //imf« II »//4 let af 

t'nO) or ly Hiiifu diul ] egnesti Act 

tfaJra* {I of 2914) — latter Act vhnher vllra 
nret of proi met if iejirf ifwrc-~/rir/»iJH Councils 
Iff 7A<Ji «» nfil 42—lnlian High Courts 
Iff ISGl « 7/— ii/pifwie Cowrf Charter el 
* — Rnfe of perintiiily—lndiin biicteision Afl— 
{\ofJ%,) s* 10! 10' 111 amt I'C— la-guest 
f> ttivghlrrs amt on lleir dtalh (hetr shares lo be 
film by Ifirtr eliinreo uho halt attain 21 years — 
iaf.m Vfffu'if/ lf/(;\ of 1<!7S) s •?— / quest 
iiirfhrr void for p(rptUislj—M)soliite p*/l / lioiiftf 
by sfiitfinent on fijihlrfu— inifiiie of setllcineni— 
Jem ion to oniinnl donee as absolute t<life A 
toatstor nulent In the Citj of ^ftdn* otwiiled 
at Midrat a will hi I**!!? di potinp of lus pn'pcr 
tW at'wMe ww>sth thenln aid tied liv IvKH 
Hi tho will after direelinp the fornnlion of a 
fund for thi pi\m nt of a mrnlhlj sum to hit 
widow tiuriug her lift the tistntor prosided Uni 
tho TO idmrj trust fnndt an. Msinl In tni*lee« 
In trust to apportion tho fund inlo os mans cquil 
olnrot A* thoro ma> hi diuUilir* of mine li'injj 
at tho time of jiij deenito or who hs'inR pro 
dotettcal alnll hi\e lift It lies Inr or them and 
mo tuniTliic Slid lo paj the incimo of eicli 
< jwil ahita' to m\ etui duichtirs rotpeclnelj 
dunne their lues nnl thenifler to filmd po«t 
c tsl of the ehire m tniet for all tho children 
of tho ilfceoectl dtughler who ehall attain 
the ace of Iwuita one in Capiil ehiros 
rte' Onla eome of the KramlohilJrrn 
were torn \efon tho teMitor died On a euit 
1* ing hroucht on the Oni.inil Side of the High 
tourt h\ aonie of the pnndsens after the death 
of testator* wi low and hit three dtught<rt for 
a eonstni tiou of tho will and a declirilion of 
the ilvdita of the ^ irtlet iftf f thit tho ti lo of 
Ilimln Iiw that cifit and lo<pie 1* in fi'our of 
imbam I'ertnnt aro Invali 1 ha 1 not Iron aim 
gstol la tho Hinlu Wills \ct (\\l >f ls70) 
nndllst Malms \ct (I af 1714) Hindu Tmnsfe-t 
onl He pie It ^et (lOM) avi i h aalidatct *urh 
ltap<atiti>nt was sJln v res of the le>.islitiTO 
pater* of ilia iroainciil I<gi Ittive < mneit* 
m »o fir at ll l urprt* to nfTc< I the law adnunl* 
Irrel on the t>n''mtl le of the llieh Cmrt 
hiving ngtnl to the In lion Caunedt \rt l^CI 
r 2. ai \ 4. ai I the Ii hiia High toaiTt 
\ct Isfl (I ll ard thil tl eref tv ll e I rt]w^t* 
ta tic «nl nn ]Hr*r>n in the aalll a»rrc 
ml thit the l'o<]iir't» a eie Mid imler eecthn 
10| Indian ‘'iicrr* 1 n let mnde n| pli tile ly 
Iho Hindu Mill \ft to Hindu Mill* etoculeal in 
liTKilna T wn* I'craire tie vmtirg of the 
|r I’tila Mpder He will in tie grenlfhlllrm 
t>t df’rtixaf f-ev d the lifetime of the 
liaigltrr* and lletmrcnta of tl e grendrhildren 
It wboTU the xra pertv w#* to I c taken and tl e 
ptovj lonsoUlelml nnilapida Aci(l\c! H“^) 


HIKDU LAW— \VILt-fo"r(f 
exlrndirp rmontv to twciitj (ncmi tn rfrfaao 
tTt^t did tiot aticct tic cp^ tnicticn of rrction 
101 ol the tc riLcr \ct ll it ll c 1 cqncits in Ia\OMr 
of foffic ol tl 0 prandthi drrn failing undet 
•. 101 of the \ct the br<iurtt m favour of tlio 
nholc ca es ol the grandcbililrrn including tho c 
icm m the liftxtimo oi tc talor aUo failed undrr 
f H'. ol tic Vit tlat llo lc»l«JC8t to tit 
gracdchildrtn did net Inll mtliii the Urms of 
arclion 111 of ll c Jodian bucccf icn Act and wea 
not aCetIcd I y its i'ro\ inn ll at under tceiitn 

I C ol llo rirnc Act wl icli cmloUics the into 
lail doTn m Lai cute i Titrnty {ISlO) 1 ilac 
d. G oSi te 4t I I ]3 9 nl era tl ore la an 
al)*olutc gift to a legatee and the provisions 
that follow in the will aie in the nature ol a scltle 
meal ol that gift then the fettlemnit il it la 
efiectual will have operalmn and reduce what 
appears to he an ah olute pill into a hie e tate 

II however tie acttlcnient lor any rca on fail 
then IQ io far aa it fails there is no intestacy hut 
tl e person who was the object of the original gift 
tabes the pro] erty ahsoluttly that on the true 
construction ol the jrovi ions ol the will there 
was a clear intention to confer an absolute c late 
oa carh of lie daupbters followed Iv a fcltlcaienl 
in favour of 1 er children within tlo mcanin^ ol 
the rule referred to and that con equcntlj on 
the failure of the request to tie gtandclildiin 
tit ongmal absolute gilt ift fatour ol each ol the 
daughters remained good and the ihato of carl 
of tho daupLtcre passed on her dealli to her I eirs 
SocwDiliAhAiAV f Natahajan ( 1021) 

J L B 44 Had 446 
43 Hindu Law — Conalruciion — 

Dt^tl to titdous hj ituhita t»t<n 

vhtlhtr o6»efwl« or limilrd— Slalik Malkiyat 
mea/iiay and tt oJ—DaiQtr oj contra 
ina one ]l i« hj refcrenei to ano/Aer— Iran* 
fntion of urnncvlar docvmtnls chnlkn^td •« 
thgh Court— Proper proe dun Tho term mabk 
when u td in a Will or other document aa des 
crintive of the position wl ich a deti eo or donee 
IS intended to hold has been held apt to de enho 
an owner no c sod of full iroprietarj lights 
including a full ri ht of alienation unle a there 
IS somctling in llio context or m the surreund 
mg circumstances to indicate that su li full pro 
pnetary rights were not intended to be confened 
But tho rneaning of every word in an Indian 
lUmust always depend uj on tl c 6etlin„ ro which 
it IS placed the subject to which it lelitcd and 
tic locality of the testator frcui wlueh it luaj 
rpccivo its true shade of meaning Mherc a 
Hindu governed by the Mithila behool ol Uindu 
Law purported by hi Mill to confer on h»i« wive 
full power and all pfopn tary ritlits (tnoU jrof) 
over all his moveable and imniov cable proj eitj s 
Held that the rights intinded to bo confcricd 
included full rights of alienation ll is olwoys 
dangerous to construe tho words of one Mil! by 
the construction of mote or less similar woidsin 
j. different Mill winch was ndopteel by another 
Court I ro] cr procedure where translation 
challenged indicated Mu xamjiat Sasima> Cnow 
nnuBAKi t Snin IvAitAYAN CuowBncny 

26 C W N 425 


HINDU LAW-WILL— foiif/rf 
estate to his wife os malik and directci 
that she should leave tho property to his two 
dangfife^ m such manner os sho might like 
ll(td thxt tho word mnlil taken in eonjunc 
tion with tho contest indicated a clear inter 
tion to px 8 an ab ohito i state and that even 
ae tuning it were intended to create n trust the 
8ubJ<^ct mxttcr of such titut was too unceilain 
Tho word malik is not a term of art it does 
not neccsxanly defire tho quality of estate taken 
bnt tho ownership of whatever that e fate mav 
be but in tho context of the present M ill it 
imported that tho estate was ahsohifo If 
words are u ed m a Hindu s Mill conferring 
ahsoluto ownership upon tho wife the wi/c enjoys 
tho rights of ownership unless the circumstances 
orcontextsbow othenvise BnAinAS Siiirdas i 
Bai Gui^b 26 C W N 12® 

HINDU LAW— WOMAN 3 ESTATE 

See nrenp Law— W ill. 1 Pat L J 16 

1 — Jiiriiflfion bj 

Ilini’ti molfer — Prop rty in/fri/frf /rom ftm—Lrgnl 
nfcetsify — ^puilual IcrtefI — In tillihon o/ 
and endotnntnt of ttmplc — •iJoiid fdt rfcifirajion— 
O^^JyroJ>OT^lo^^ led ten j.tcper(j dcdicaltJ ei]d eo 
of matnienanre A Hindu widow Iia at the high 
e t only a very limited power tf olienatirg properly 
foe religious purpo es and that only when it would 
conduce to the spiritual welfare of her derffl«fiJ 
hu h nd The imtallation of an idol and the en 
HowmcDt of its icmple do not come within the 
category of acts which conduce to the apirituaf 
benefit of the dceca cd hu 1 and The motJier s 
power of fromotm" the spiritual Lercfit of the 
son whose propertv she inherits being has than 
that of a widow to promote tho spiritual welfare 
of her husban 1 tho rawer of the former to alienato 
properly o inlientcd for the jiurpese of inatalling 
on idol and cndowin" its temple may be less but 
IS certainly not ;,reoter than the power of the 
widow to alicnat* her hu bands property for a 
similar purpo e In tl e nl cnic of authority from 
her hu hand dcdicahon of prtjcrtv by a widow 
for relicious purpo es conduces to htr own spiritual 
benefit only bne cannut as hcirc s to her son 
alienate piopertx inheritc t from him for her own 
spintual benefit litlJ n tie evidence that o 
deed of tndoi ment in favour ol family idols did 
not repre ent a bma fide led cnlioa regard being 
bed ao-oop t other cireum tances to the great 
di pioportion letwcen the o t« of the mninttnancc 
of the endowment and tte amount r f monev whirl 
waa allocated to it under lie fctll nunt Satlil 
Cland a \ Gout t/oAnn f II P ^9 CoUrrIor tf 
Vasvhjofam v Coifffy I nlnta Atirnunnanta 
8 SIoo I f ^0 LuUi \o am v KvtaU Bor 
tada let Bej> 6/" Pam A'niat v lairt Ai lore ] 

X, ff Cate aOO icfcrrcd to lIsrsfu.ACE 
hiARAix Srven t Ham CorsL Achari (1D13) 

17 C W N 72S 


jrm o/ art and impiorts /urt ouncrrAip — Tru t 
if lalid iiAen subject rtalltr unecrlatn A limda 
testator gave tho whole ol hu iromoxeable 


- Sale of Jordon 
• • - < -- •.Jfrjioarr i/ rostta 

ttlsaiute ua^Prttumphon of proptrl j The mere 
aicent of the immediate revcnioner to a sale bv a 
Dmdu female of a portion of an evtalo mUritcd 
by her is not uffieicnt to confer an al olute tille 
on the alieme. Such a mt merelv raives a pre 
of the property of the ,ran aetV^ 
DAtProtady tolnb Lfaout I C U \ ~oi 
C L J m foUowed ^o^o Ai,;,re Sa ic r 


/ 


( 2171 ) 


DIGEST OP CASES 


{ 2172 ) 


HINDU LAW— WOMAN’S ESTATE-confr? 
Ilart2\athSarma 1 L JR 10 Calc 1102 refciredto 
Pultii CAflnrfrn v Bclat. Vuniaf 1 L It SS Calc 
039 12 0 )Y h 837 OTcrruled Gopbshwap 
MrsBA. t DoEOAHAUi Baisics^ci (1013) 

17 C W N 1062 

3 Female heir 

tirongliil pyssesston of tmmoiealle properlg bg — 
Mesne profits decree for %j Tnay he passed ogatnU 
retersionari/lieirs — Female hetr nomiHal litigant one 
of reiereionary Aetrs condvchng defence efferl of 
^iTjcre a darputni in the poasc^sion of a Hmdu 
woman as daughter and heir of a former darputnt 
dar svaa 111110116(1 bv an auction purchaser of the 
puini right by notification imder s 167 Bengal 
Tenancj Act but the tcfu cd to va ate the land 
Held that this was a personal tortious act on her 
psct and not an act done by her as rcpresentiQg 
the c late and for the bt.ncfit of that estate and a 
decree for mesne profits for tho period she was in 
wrongful po esston could be made only against 
her personal estate which passed on her death 
to her heirs and not ai,ain5t the estate m tb^ hands 
of the reversionary heirs Held further that tho 
fact that one of her sons who were the reicraionarv 
heirs carried on tlv" litigation on her behalf and 
that she was merely a nominal defendant was not 
auSicient to convert the act into anything different 
from a tortious act for which she was personally 
liable A«f<rm hatehiar r The Faja of SAita 
^tiaja 9 iloo I A 839 Han hath Cha'terjee v 
Vvthur Jlfohan Gomam* 1 L B 31 Cate < 

Criak Chunder Zahtri y Shoahi Sehhareahur Bog J 
L P 27 Calc 9S1 OS'* and Hanhar Ptrshad v 
BKoh Perahad 6 0 L J 3S3 Lalji Sahai/a bmgh 
V Kurlit Jka ll C L J 00 and Sadoai Koer r 
JJam Oannd Sitigf 14 C t J 01 referred to 
NAFAnCirAKPPAPAiCifowpnnvi Ii^ursT Komar 
UKiPi(t912) 16 C W N 542 

4 — - - - ireman a Aeta(e->- 

//iniu ti^tdotr delta tonlracUd bg for eoait of ItUgo 
lion^Binding efiect on reiersioner — Legal neeeiattg — 
FaeU nettHary (a le jtrotel 6g Under — Pate of 
intereat viuat le proved neewjory even wAen 
neeeaailg for loan eziih The plaintiff who was an 
a. ignco of n mortgage ciecnted by o Hindu 
widow m respect of her husbands property of 
nhich she was in possession as a Jfmdu widow 
sued to enforce the mortgage sgsiost the property 
m tho hands of the reversionary heir and 
it apptaied that tlu money was borroacd foe 
meeting tho co ts of blication relating to certain 
auits Ironght hj mlain ev nianagera of the 
Aiatato (or sahrv an I it appeared that at tho 
tine the inones was borrowed a portion of 
the 0 tate was sold m ctccntion of a deeroo 
rhtamcl b\ one of the ec managers nnd otb r 
jrojierties were goinj to bo aold in csecntion of 
another iWreo obtaiueil bj hJta and thore waa 
a Uesw claim against tlu* estate by another 
mona cr Hell that tho debts eontrseted bv » 
Hindu wilow for meeting the costs of litigation 
m defending her life estate in her husband » pro- 
ivertj or for protecting the estate arc binding 
iipivi t) e e tato In the hands cl the reversioner 
That it was not neees ary for tho !cnJ r fn tlm 
peewet ca-se to aheo* that tie debt which waa in 

I ii'’atltpn, for meetinj the c its of nhich ho lent 
the money to the wiJow was <r was not her 
pel'*' not debt. It is autToent If it 5s shewn that 
tUete WM prwsin* upon the estate that there 
was ne^sity f r l^rr wing money for thi costs 
oi tec 1 1 or list tlie creditor made rraaon 


HINDU LAW-WOMAN’S ESTATE— eon/cf 
aWefnipuirjes and was satisfied of the necessity for 
the loan. That although a loan by a widow may 
be necessary the rate o! interest at which she 
borrowed must be proved to b-* ncceBsarv before 
interest at that rate can bo allowed Stkvens 
t jA\KrBAi.LABa(l013) 19 C W N 80 

6 Ti Oman a Estate— 

Decree ogatrtat Hindu iridou? and next rtveraioner 
tn raped of obligaltan personal to wtdow tf binds 
rttersusn — Jlortgage bg itiioici and nt-rf reier 
Stoner tf Itnda reteraioa A sale of property 
mhented by a Hindu woman in crecutioa of a 
decree for costs obtained against her personally 
does not bind the reversioners Jugal Ktshore 
V Jsdtndra JfoAna I L R JO Cafe OSS 091 
followed The fact that the decree was obtained 
again t her ani the n rt reversionary h^ir jointly 
does not give the puicbaser anything more than 
tho qualified interest of the woman A znort 
gage of a portion of the inheritance in tho hands of 
a Hindu woman evecuted by her jointly with 
next reversioner does not necessarily bind the 
reversionary interest. It merely raises a presump 
tion that tho mortgage was entered into for 
legal necessity Debt Prosa-i v Gotap 
17 C n B 701 referred to Nabix CitAiniBA 
Saua o Hew Chawhba Ray (1013) 

19 C W K 255 

6 M Oman a esfofs— 

Hindu tettfoie alienation ig—Benl of superior 
landlord— i^gat nccesaitj—Suit against Hindu vndov 
—Berersiorttr ivhetker neet sary party— What Misea 
at a sale tn execution of a decree afaiml llindit 
toicfoio— iimitafton. Act (XT of IS77) Sch It 
Arts 111 ISO—Speciio Relit} Act (I of 1877) 

4 42 The powers of a Hindu widow m mpeot 
of abenation of the estate of her husband are 
similar to those o! the guardian of an lofaut 
fianooman Perahad v Baboo « Moonra; 6 8/ao 
I A 393, 18 B R SI Kamurr-ar v Ban 
Bahadur L B g 1 A S a e J L B C t ak 
813 Lala AmarnoCA v IcAAaa Nucr L R 19 I 
A J0& a e I L R li All 430 and Bkngwai 
Dgal V Dcbi Dyal 12 O Ti' N 393 a t L B 
35 1 A 4S I L P 35 Calc 420 followed The 
mere fact that money is raised for payment of rent 
and applied for that purpose is not sufficient to 
proto legal necessity The crvditor to protect 
bim'^eU where ho is not shown to have made a 
bond fide enquiry must prove that tfipre «aa an 
actual pressure on the estate such as an oolstand 
ing decree or an impending sale winch the widow is 
not capabli* of meeting Lalx Amnrnalh v Achhan 
huet L B 19 I si JOG • e I L P 14 Alt 
4*0 Dkaramehani v Bhaoam Misrain L P 21 
I I a e I L R 2t Cole ISO / U II A 
b97 NwanIA v Bulimnmfo B ng 9 D A i"*! 
118 j 9) Srimohun v Brit Beha <j 1 L It 30 Calc 
7 j7 finit Riiimth v Biiirn 10 If B 80 Slala 
BmAad v /’AooetrwlAre 2 Iff II C P 78 Ohm 
shyam v Bnli/nlal 1 L Jt 21 All 517 and 
IxiMtnan v Raika Bai I I R 11 Bern 079 
foUowwl ttlicro a Ilinfu widow obtains a loan 
she IS at hbertfr to bind htrwU pcrsoiaJly or when 
(he purpose for which she borrows £s a necessary 
one she is at liberty to bind her husband s estate 
and tho intention must bo f'ather'v] from tho 
atatero nt (f anv la the (l>*e<l or from the surround 
Ing circumstances Dimoiir v JantiVii 5 Horn. 

L 1 3j0 anl rrorunna x Vm it f <j;i 77 C 
n \ 5 J ref rre*! to A drmo for rent whf h 
has accrued due after the death of her husbaa I 
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DlOEbT OF CASES 


( 2174 ) 


nnrDn law-woman s estate— 

I rn«r4 Inetr a ilwrfH? »"ajnst tho widow 

/Portri }Tn \ / ojo il ! I 1 30 Oi/f 

e r \V \ 4 ^ hn of of till \ Wnn CAon/iw 
III 16 i lie lit Vo^oiiml ^irfnl lli r 
//am «I fin /C f II \ /« » »n I / irr i xir 
1 AomilAMmr/ f If \ J3 fillowetl The 
T"(Tr fi t tl at til widow inten IM to fiffttc ft 
liihlita on ll osta c I not enough Theorcalitw 

I aa al o to aliiw tint (ip intrn loil to enfotio auch 
Inlnlita and the tru" to t la to »<'o avhelhor the 
I roPootlin;; in wlirh the «i! waa iJirerlMl was 
imoplit ■"airvt the wilow |K.ra«nall\ or with 
a new to all'ct the whole inlicrilanec Jtgnt t 

jdn-fw I r n I r er t i l r locait 

O^o Cpu / o/ llnnfi \ / i eopi / S>n.jl tl Voo 
/ A COS I'nnaJt r Han 3 t II \ d3 Panlal 
T AUo'j < C II \ CIO Fjlha kt Ifi v Ao«f» 
Ian Lai, CC L J -190 Braja r JanftHiir 9C L 
J 3(6 k>.iomni t /ro «i o C II P 30t Unto 
Irhartev /f/jnfl/A 16 II P 40 Enfant Dn) 
Phoolan L. 1^2 t A 2 S i e I I P I Calc 
133 Bir trar v Kamal Kutivin 17 C ir A '*37 
''oAat l/i V Haratitn4an 16 C \\ A 1070 
and Tnlochm x Dill near 15 C L J 4*3 
nfenrd to It la not neeevarj that a rever 
fioner ihodd be joinel aa nartv to the euit, but ii 
heis»j"Jie«l the fact wouM afford cKir in I ca ion 
that the creditor intended to make the inheritanco 
hablo. DhAijaraUii Cat r Dak tear rajerfi 20 
C L J JSS * e 17 C II N 377 / L n 
41 Cak CO ilohma CAandw v Paml-uhore 23 
ir 1 J7I 15 B L E IP* Snnalk Dm* x 
llanrnda 3 C » A 637 Svaendra x hamtn* 

II lloo J A '*41 '*67 and Uoyd x Jont* 9 

la u7 57 referred to rureswaR MoN-®tt 
r PpoTABtTi Dam (1014) 19 C W N 313 

tj II • Ptinlf— 

^nJh tspryitet of vidmr of Itul loldtr Uabilit/ of 
trxtutontT to eonl QiuU Tiie rcaionablo ccpcnsca 
of oradh of a widow of a deceased Hindu ahonld 
he paid out of the ertato m tho hands of the roTCf 
rioner* and tl e reversioners who inherit the estate 
should contribute ratcably towards such espensce 
riMDUAiii Snan v pEBMawoirD Siroh (IOIS) 

19 C W N H33 


3 ■ ■ — — Legal tietes ifw— 

Marriage oj daugftert daitgller icAru son in foie 
gharjamai tl legal neceiitlj — Conetrvc/ion — ilort 
gage of iriJoi^a riglt and i lUrett tf coicrs 
more than Uje inUrt t tthere A a aeminlare 
widow rnarned her only daughter 5 to a culti 
rater m order that the son in law may come and 
live m the motber in law a house and the iisue 

of tho mamaije was a daughter Hell tbattbougb 

A might be under a moral duty to see that tho 
Cirl was proycrly married tho espen es of the 
marriage could not be charged on her husband a 
estate as a legal neee sity Tho fact that a 
Hindu widow says she is mortgaging her right 
and interest in her husband s estate does not 
necessarily indicate that she was mortgaging only 
a life interest AAiLiEmm r PAMnnsBi SnoB 
(1010) 20 C W N 734 


9 Alienalton by 

I mtIfJ oiener — Properly lest of — Ia^oI neee* 
Ally i/ onh/ lest — Cort.f«nl of renr toner — AlUsta 
lion of deed folloiced bj #uir«7n nt ratidc'dion — 
Eelrospeetne operation — Compromise ani famtlj 
arrangement— Compromi t by limilrl oicner—Bynd 

fidet oi claim— idmi non »u comproniii of /uh/i/jr 
of claim if jiegaluys land f les—Connyan %»j 


HINDU LAW— WOMAN S ESTATE— eo«fd 
ifenee not intended to express frue slate of etecu 
lanis Mind effect tf to be gnen to — Compromise 
trAieA affirms fretioiis executed registered lease tf 
requires «gn/rnfio« Tho test to bo applied m 
determining the validity of an alienation by a 
limited owner is whether the purpose for which 
the alienation was mode was in the circumstances 
of the ease proper ond legitimate and tho exist 
cneo of legal necessity in tho narrow sense of 
aetoal pres ure on the estate or tlie danger to 
bo averted is not tho only test Held that in 
this case a permanent mohiran lease granted 
by tlie daughter of a deceased Hindu of some 
properties belonging to his estate lo settlement 
of a bond fide dispute waa binding on tho rever 
aioner kliunni Lai v Oobtnd knshna Aarain 
L E 33 / A S7 s e I L E 33 All 356 
lo C II A 545 applied. Where it appeared that 
the permanent lease was not only attested by 
tho reversioner but that ho later on set up the 
lease in answer to a suit of the grantee claiming 
the entire estate by survuorsbjp as the undivided 
CO parcener of the last mate owner and ultimately 
joined in a compromi e by which the plaintiff 
in the suit admitted that ho had no title to the 
estate and the reversioner affirmed the tnol-uran 
folta Ilsld that if there was doubt as to the 
efficacy of consent os evidenced by the attesta 
tion there was no question as to his subsequent 
ratification of the lease which operated retrospeo 
lively That the compromise was not inadmis 
aiblo in evidence for want of registration as it 
did not purport to convey release or otherwise 
deal with immoveable property Per Mooxerjez 
J — It only recorded the approval of the transaction 
by the reversiooary heir and (per Cunam) 
affonicd cogent evidence of its propriety Collee 
toroj Hatulxpalam v Caial/ Icnlalu NarainApoA 
S Jloo J A SSI Shamtundar x 4eAAan 
Koer L.P 25 I 1/53 tt, c 1 L E 25 AH 
71 2 C W H 7‘>9 and£e;ov Uopaf Muletjee 
X Oinndranalfi I L E 41 Calc 703 SOS s. c 
18 C W H 673 referred to That the recitals 
in tho molufofi potto depreciatory of the grantee s 
claim should not bo regarded as a correct dee 
cription of bis mind being only a conscvancing 
device expressise of his abandonment of the 
claim for a consideration. Hanooman 1 roved x 
Eabooee Monera) kooeri 6 HIoo 1 A 393 and 
Lai Achal Earn x Eaja Ka in Hossain L P 
33 I A 113 n i: I L P 27 111 2 1 J C IF 
A 477 referred to Authontics deahng with the 
validity of compromises m settlement of dis 
puted claims and of family arrangements with 
reference to tho question of consideration examined 
by MooLcrjec, J Per Hooeerjec J — \ quab 
fied owner like a Hindu widow daughter or 
mother is not bound at her peril to pursue a 
htigation m re pret of the estate m her bands 
unremittingly to tho ultimate Court of AppeaL 
CrEVDRs Aatii Bose r Bptiiesri rKosin (1J15) 
20 C W K 210 
10 ■■ PtUnqu! hrnerj— 

Abandonmrnf of claim lo Estate Adoption 

Anlhontf lo aiopi — 11 iH — Consirvciion — Exrlu 
aton of I resumption Upon the death of a Hindu 
in 1872 lus nephew obtained a eertifi ate under 
Act \.X\II of 16C0 as sole survivor of bis joint 
family iLc widow of the deceased oppo-cd the 
apjdication and all ged a partition in 1804 By 
awreoments made in 1874 tho widow accepted the 
de isico reco-Tiiied the nephew’s title end was 



( 2170 > 


DIGEST OF CASl S 


( 217C ) 


HlhDU LAW-WOMAN’S ESTATE-^onfJ 
gronlctl hy h‘m r mi7ntcn'in£( u\Ioitnneo wlicli 
eLo cotitmucd to rcccne until Icr dcRth in HO-I 
Tlio npiihew in lb*)! nnd the cstnto pmscil 
uiulcr Ins Uill to live fitst njjclKnt In 1507 
(Lo riajiomlent stud to rocoicr tht <NtAto as Itnr 
to tho holder nho died in lb'. i>} on his nidoti s 
death and jnoted ifiut a partition {lAif (nUn 
pluci in IbOl Ihld thit tho i\ idoo s oj rromrnt 
of lb<4 in conjunction vith ler acctjlRnco of 
maintcnanco till llOJ Amounted to n comjdele 
tcUnquishmtnV of tho estate lo tl o nej hew then 
tho ii(,3t rcecniontr and thnt iKe mponJenta 
claim acconlingl^ fnilid Hamiaswoii (.01 sben 
t NaCUIATIA GOCM'tV 

L r 40 1 A ?£ 

11 \ Hindu It 

his \SiU autl onsed Ins nido%^ to adiipt n son if 
DO male or female child cliould he bom to I itn 
lie died Hilhmit issue hut had a jo^ihomin 
daughter After the death of the ja tliuniuuK 
daughter tho tistator s widow purported to fldo| t 
ft 8011 to him Ilfld, that in con truing Iho Will 
ciTeet could not bo gnen tu a tire umption that 
thi/ tcatator disued that & son si mild It. adoitrd 
to him since aulhont) (0 adopt in the erents 
wlicli laifcned nns elturly eteiuiitd Ij the 
langungi. used liriAOUAT Koeti t IhiAt-iKtr 
DIlAJll rjlASlUO SlNOU 

L P 4<! I A 259 

12 . . I . ■ — l( Kfow a'lrna 

lior hy «?l<n Un<h reteMieuer— 7 <hn^ifrAme»//or 
a ewauferolion— 'refin 7 JwAin«id 0 / iiAof* (»fu erretj 
tary — J1 idoi fe/aininj w>oieai?/j cnl pflhny hifl 
tmt /aid fi> hold os /i/e rsialf— -Ifi A*fo /nr — 
Famthj onwitycmenf It inaj lo tahen ns estab 
hsled withvut doubt that a Hindu widow nisr 
rclinqui h her t tato and this mil liavc the effett 
of occcleratiog Ho estate of the neat restrsioner 
Further an alienation h; a Iliiulit widen «il( 
bo Tab I •wbeie time was consent of the next 
heita and tlio ahciiation is capalle tf being sim 
ported b> Tcferenec to the tlecrx of relintjoi h 
luent and con cquent aeceleration of ihi inttn 
of the eonsentini, hens But tho alienation in 
such ft ca 0 must be of the whole of the esta v 
Dili Pro^ad Cfou-dhwy v ^epnf Lha^at I h P 
iO Calc 7Sl s c J7 6 11 A 721 rekrmt to 
The widow is 1 ot precluded from obtaining & 
bei efit for relinquishing htr estate At^wlisAore 
V Hart \a!h ILF JO Cafe 110 IIOS followed 
Eairnttai i Munalfirntla L / oj I A I se 
/ L i vO !fl J 12 C n ^ 7i tefemd to 
Where undir ft compromise made bctincn tho 
Eiothtr the 6>st«3 and JX the uumediAto male 
reversionary hei of a deceased Dinda infin 
governed by the Alitliilft tchool the whoV* of the 
imiricvcablo property of the deceased was rebn 
qiHshtd by tho mother J/ ani tho mother her 
self woa given the whole ot the moveable propertw 
m lusivc of certain mortgage bon is and AX gave 
haU ot the immoveable properties to the dc 
ceased 8 sisters ond tho latter and JX respectively 
gave 60 bighas of lard to the deeeasede mother 
with remamdor to tho rcspcctni. donors and 
their h rs Iltld tt,.t under Alithila law tho 
moveable properties (including tho mertgaga 
beads) h d p sed b_, inbcritarcc to the dceess^ s 
mother on bis father s death That tho life 
estafo III 100 bighas wloch the de-'ca d e oiot^r 
got bo h w ss c entially different from the widow a 
e tale whi h ihe forL-crly enjoyed en f coaH m 00 
way be Tcearded as tt rcserration or natorstum 


HINDU LAW-IV0MANJ5 ESTATD-ro>i?W 
of the widon n eifatc That under the (ernu of 
tho coniptomi c tlio htli had cflectirely rehn 
<lius)ieil and d atroye.! hr c tale aa ft Ifm lu 
widow and accflemnl that of M ^nnlle Tho 
compromso tni^ht bo siipported as n family 
•mnsciinnt between all the parties corniietent to 
tkal With the whole of the propertv (ll 0 ilaighUrs 
having claimed undtr « will of (heir fatlicr which 
had been probated) feenr sipHj seri Jfontsit 
JUMlIcsraiTfluiu) 20 C 17 N 142 

A died leaving a 

widon 0 A son s nnil tno Oaughtirs /* and J 
tJbeeamo the heir and with J gillid pjcpeity ti 
defendsDt* ) to 4 sons nf J alter 0 a liti 0 hav 
ing died P fikd n suit to rtcovtr IH property 
front the donors lUld that the gift was good as 
rtgards tho life interrsl to f7 but bud ss regards 
tho transfer of / s cianco of sucee tics urdii 

* 6 of the Transfer 0 / Iroper/y Act lhS2 
Bat PinvATt V DATA&QAt MavcshaX 

I L. R. 44 Bom 48S 

, ■ ■ ■ ■ ■ A Womans c tati 

tan !>e obtained bv a Hindu {cmolo not only ly 
A h'ntan e but nuio b> contract grant or pros 
eription Nevoauvii t CriEiauaita 

I L P 28 Msd 4S5 

niNDD SON 

nniiTiflca, Uablbty of lor dtM of 

bazilcnipt-~ 

S<e BiJrKRmcY I t R 40 Wad 5S1 

• Emdu Te fator 

Ilixpo Ia\\-«)\i« 

9/e UJtU 

■ ■ ■ Cteafion ol Estates as kaottn fO' 

Bioda Law 

&<e Bnx. L L R 45 Bom 1038 

HINDU TEMPLE 

Ser Hiwon law — Tssirz.t 

1 • ■ - Puihe Itmph — 

JXanajer of tko femp/e— AiyAt fo remove (Ae wnn^ 
oR<X •( in a new orshtpper* 

o&jcctm^ to the reipomt — fnjurtcfioii Under Ilindtt 
lair the manager of a public temple has no right 
to rcittCive the itnttge from the old temple and 
losta) It in another new building especially when 
the removal is objcetel to by a majority of tho 
worshippers. ILuu lUoarNATH v Aktaji UnrsAji 
(1019) 1 L R 44 Bom 446 

2 — — - 5an«(«ary of tie 

Imple— Admission cf puWic to ike sanctaarv — 
Levy of (tea for admuftor^ no} permtasible — Daiore 
fein^e— <7©rs riyftto 0 / WhiLt the Sbevak-v 
Tvete managing the aflairs of the temple oX Shri 
Faschhod Faiji at Dahorc they i sued in 183.^ 
roles levying lees irom devotees ana Dora who 
entered the eanctuary of the temple known os 
tbe 'mj Slandir In a btigation brought to test 
the validity of those rules the rules were declare I 
jQvabd but they continued lo subsist pending 
the feanung of the scheme of management of the 
temple )/bMi tbe Bcheme came to be framed 
th« ni/es /rga/Amg lerjong ol fees for adromion 
into the Aij ^landir were incorporated >n the 
roles under tlie scheme Tbo rules having beciv 
objected to as invalid Ilel 1 tl at the rules 


( 


nirt'.T ni 


( "ITS ) 


ITCrLtl TnCTLT- 


JTrttr^'' j .t J— I « >* I t t 

nrf H ri (. i' ' i -* t r t t ( « ft I «v 

nfTil { T 1» % ■' r> C]- rv 1* C T 

Ilf r^i -Mil j \ »-ji ii » I Kt'»i(T-ii 
•tl»il.rr' \ nr»* r rATf « r T^r M*wi 
ct2crTrrI»ii.rrcTr*’ irJ >'win» t |l 19t 

I u r 41 Con lio 


I L n 22 All 23 
Bit LiuiT4TtO'r AfT nX Of lAW) hen 
I Alt Jl I t n 40 Com M 
Ana liOipfi ISO 

I Z. n 37 All 105 
so KaS 081 


m^DD IMDOtt— <■ rl 

• — Allfnatloi fcr— 

^ Hii: I I *TT— XurxLTio'r 

I L, r 42 Calc 8*0 


will fcr- 


Ii re*' **Ien c! fctyband’* estate 


nrrou TPAjrsrms a'd crocesrs act 

(' AD 1 or 1P141 

'■ff Itjxi 1 < trr 

t I n, <0 ilai 818 

V H|,J 1 1 AV III 

I L. r 41 1 ai 4tc 

*• t Uni 

I L r 40 1 Ad MO 


111 tp I»iw— WiU- 

I L. n 33 AU 440 


- *aJe br of rortion of rroperty— 


*>ft lIjKtc law — Uii>osr 

14 C W H 220 


— — lartender by of whole estate- 
llixow Iaw—{A toptlon). 


inmu \nDor 

•• rr*r^iix I L n 23 Calc 8C2 
I t R 42 Calc 053 
IIixjjc 1 »w— \urxinf x 

I L R- 30 All IS** 
1 L P 41 All 120 
Sft Hrxoc lur— Itoxn 

I L. r 40 All 17 
?■« llrxinj lar— DtPT 

I t R S3 All 255 
JSfC Ilt^DC Law— firt 

I L r 22 All 882 
I t R SI AU 120 
‘fieltixnc I E%cr«ioxEn 

1 L R S3 All 16 
I L 1( 40 All 487 

IIlXDP law— ScCCf ^lOX 

I L R 32 AU 155 
Law — Umow 

St* Hixpc law— Uoaias s ErraTX. 
AicUiaov UiPO«s rrMitniacc Act 

14 C W K 340 
Ste lasD ACQiiaiTlQX Act (I or I89S) 
a 32 14 C W K 1024 

Ste XjMiTarioa I R 40 I A 107 


24 C W K S74 

. . — .. .. AllfKoltCTh—Srl 

}e o/imrlwji— Ctmi/xma/ipfi / dtfmJ 


Avra 122 75 I I. R 
St* I r/ MiTaTTCiw A'T (y\l or 1008) 
f 17 1 t P 40 All 284 


BuVrvtrv I rutr Am {I or fSJ7f • 42 
7 r R 41 All 154 
I C P All 1^0 
fu yt-tyt)- I /n ( rfiirt *ir Am (VI/ 
or X t U r, Alt /if 

^ 7 J / 4/ All 1 0 

®I the proiwiyns ol the lUlL** /*•" 1 rvtPVM 
the projwrty tlid not pass to the 
a. 8. ot the bucccssiou Act, tho <1^ li AH 5it7 
an abeolute interest oa there was&flL 

A< /// nv 


!• 2 

t/'l I T nfipfoixmrnf*— rrw/cBfc cf rtl luymKin-^ 
<fi/ mml *n inW cj \r\>Jauf—Con) rhtnl #u/y<<Iwnt 
0> f> trill IB eryumrnt ib htu o/ tnJtntt — fiu^jU 
itont titrtr mitif ib crou cmnirgluyn of irritfr 
^f will Hie riMjiondent on (he death of a Hindu 
wilow Irought a suit aa tl o nest heir of 1 er hut 
I and to Kt aaide an alienation made by the widow 
in (arour of the appetlint of property consiiUn;; 
of ahouveanl eomi^und at DelliL The rcatHindent 
who was tho eon of the daughter of the liuaband 
b> a former wife (Ihoegh thu was (lenfiBl by the 
appellant) produenl a will maite by the widow 
liTo yearn before tho amt in which ane atated 1 
liaTO no Uiuo or any near rclatire. Mathu Mai 
(the rtwpondent) la rclatctl to mo aa a daughter a 
•on {ruht men noirtua) and Khairatt I01I aa my 
btubanda younger broiler Theso are my re 
litirea on my husband a aide. The 0^ evidence 
•a to the respondent a title was found by their 
Lordships to bo meagre and conflicting ff(U 
(aflirmlog tho decision of the Chief Coart) that the 
•latcmrnt in the will was under the ctrcumstances. 
confluslvo of the respondent a reUlionship The 
widow waa the j roper person to male such a state 
roent of fact which waa within the scope of her 
own knowledge she fut forwsrd the respondent 
in tho will 88 the first p rson m the order of choice 
for tho perfonnanco of the funeral ceremonies 
I er sUlemenl was corroborated by the other re 
lative menu ned m the wiU who waa a witness 
in tie case and whose evidcnco on the matter 
was against ) is own interest and the statement 
was unt nlradi led by any rehabie evidence. 
Jlere ernjectural so^gcslioas made m arrnaent 
tlial tl n will bs/l been eaecuted for tho purpose of 
stfpportin/ a future claim to he made by the re 
sfsirvl-nt could not be entertained by them Lent 
a}il;« In Ji « of evid n .c especially when tho write, 
of tf.r will was I im-wlf a witness uTthe case and no 
■ I h t nj lursl crnsil-rationa were sugge ted tr, 
i im In cr >«s^*aoiinsti jn. la case the ttspondenf 
•u slin/ Ihfl am-ellant claimed the value of 
Impr » rrrrU maik by him to tho propertv whil 
f« was In SI of it, which meluded a temVi 

(M . 70'/} a w U (f i- 300) an upper storey to ti ” 
(I * «nl rep 


I upper storey to tli« 
. ' to ‘he hoia (u® 

l/r/W (!.'• •I'l'- amounting to P.s. 7 00a rr .. 
fsl unit/ l\fi d«ujrn of the Chief Court anrt » 


... - — lef Court anti t 

Ihr » asr/fs gir^ J-y it) that P* 1 <00 fur 
|, *Tt 1 lalf lU di-ecdilure bj the ar^ii.^ 
M tl-f »«fi ai^l tie trp^ stcrey td th^!!f®‘ 
»l/«fd».-'all/w«lssc crj^fliatwa for the 


( 2179 ) 
HINDU WIDOW— confJ 


nrrrsT or casjs 


( 2180 ) 


tho market value of the property ! It rvaa Oonbtfal 
whether the erection of tho temple had done ao 
and it had not been contended that it had Kidar 
Nath t JIathu Mal (1013) 

I L R ^0 Calc 655 

2 Dtcrtt jor rtnt 

ayaiiuf t/ can he exeeiiUd againtt htr hv^nd't 
estate in the hands of the reiereioner — de 
eerihed tn decree at adminntratnx The mere fact 
that tho judgment debtor u <lr«cnbed m the decree 
aa administratrix is not conclusive that it ^ "ds tho 
estate A decree obtained against a Kindn widow 
for rent of a tenure held by her ns her husband a 
heir 13 a personal decree and connot bo executed 
against the estate of her Iiiishmd in the hands of 
the reversionary heir after her death rnsfo 
Gohndo v Item Chandra I L It 16 Calc Stl 
and Brojo Lai r Jibon /rrisXaa 1 L It 26 Calc 
2S5 followed- Although where a decree has been 
obtained upon a fair trial in a suit against a Hindu 
widow that decree la eOcctunl and operativo as 
a gainst the reversionary heir unless tho decree can 
be BUCCcasfuUy impeached on some special ground 
such decree operates as res jxidtenta only in respect 
of (^ucations which could arise m the lilt<^ation and 
were tried by tho Court. Itadhn Ktthtn r Lovttan 
Lai 6 C L J dOO S28 referred to Bmtsmm 
Da3 Dey V iauAL Kcmar Derr (1912) 

17 0 W N 337 
8 — ^/lennfton hy 

Ktdow unflout ntcesstli/^Aceelefalion of tetdotoe 
tnterut tn favour of one of the next mernoners— 
Consent of all reversianert necessary A Hindu 
widow who bad two daughters made a gift of tha 
whole of her husband s property to one of tlicm 
without the consent of tho other Afterwards ehe 
adopted the plamtiO Tho plamtiQ having sued 
to recover the property Held that tho pUintiQ 
was entitled to recover the property inasmuch as 
the surrender of tho entire estate of tho widew m 
favour of one of the two persona constituting the 
next reversion without the consent of tho other 
was not valid. BonuASArrA RsinjyoArFA v 
BASAWAKEFrA(1918) 1 L B 42 Bom 710 

4 — Effect of Comprointse 

by Hindu TTidoui trifh Atmifed Eslnle—Ileid that 
acorn promt e entered into by a Hindu widow with 
a limited estate resulting in tho alienation of pro 
perty forming part of her husband a estate cannot 
bind tho reversioners unless it is hewn that it 
was for such purpose as would justify a sale by 
a Hindu Widow Niadar Sinoh v Gaicoa Dft 

I L R 38 Alt 679 

5 ■ .dfienation by 

widow — Consent of the then nearest retersioner 
nof eufpetenl to latidale the alienation tf there »a 
no legal necessity ^\he^e it is found as a fact 
upon tho evidence that & transfer of her husband s 
property made by a Hindu widow is not a Inns 
fer for vahd legaf necessity tho fact that the next 
reversioner has joined tho widow in making the 
transfer docs not render it valid and binding as 
against the remoter reversioners Eajrangt 
Singh V Manolarmla Eahhsh Singh I L 

^ Eangasamt Gounden ▼ 

VoeAiapjjo Klounden I L B 42 Had 623 
reierr^ to GmsiiWAir Pajtos v lluSAiniAT 
Rax Kumart I L R 43 AH 631 


HINDU WIDOWS’ REBIABRIAOE ACT {XV 
O'* 1856) 

B idow re marry 

trig areordiny to custom trlether forfeits husbands 
etlale — Horigage suit — Whether the mortgagors 
utdow after re marriage could repretent the mort 
gagort state — llortgage decree effect of tchen 
obtatned against person irronefy sued as legal repre 
senttttne of mortgagor — Ciiif Procedure Code {Act 
XIV of IBS'’) St 31. and 33S — Order under made 
inthout tnittligalton — r^rcl One P executed a 
mortgage in favour of the pliinti0 On P s death 
leaving him surviving his mother (S) and widow (C) 
tho plamtifi brought a suit on the mortgage against 
tho widow (C) after she had re married according 
to custom and he got a decree m execution of 
which tho plaintilT purchased tho mortgaged pro 
perty and got symbolical pe «c «ion Tho plaintiR 
siibAC^^uentlv brought a i ejectmont suit against 
tho mother (7) Held that ns at tho time when 
the amt was institute*} to enforeo tho mortgage 
the widow bad eea e*f to be the widow of the de 
ceased mortgagor she did not reprc«enl the estate oi 
the mortgagor and tho decreo and sale in execution 
were net binding upon tho mother of the deceased 
mortgagor who was hia legal representative at that 
time fvhiarnjmaf v J)iam i? (7 11 A 201 sc, 
L It S3 1 A 33 Hallarptnv IharJan SC W h 
10 se L J\ 27 1 A 216 referred to A Hindn 
widow after to marrii'’e forfeits her deceased 
husband s estate even though there is a custom 
of rc mamago in 1 er caste Petsal Jehan t Ram 
Satan J P 23 Cole 6$0 T »fSi» v Gcbmda 
I L P 22 Pom S'*! referred to CavKt Ctnmy 
Patniw hiTA liTNi (1D09) 14 0 W N 34S 

. .. — I Jliidii Tlidote he mar 

Ttage Act ( T J of 1 156) — Son dying aft r mother a 
remarnage—rigll of mother to in/rrif— Hirdu 
low Apart from anv provi ions of tie Vidow 
Po marriage Act a ilindn mother may inhent 
from her son by a former mnmspe 11 o son having 
die<l after her re marrnge IfARMsiiORr Seal 

t TflAKUR PllAS DAIsniiUS . 

26 C W N 925 

s 2— 

See Hmeu Law — CoNvinsroir 

I I> R 41 Mad 1078 
Tre IltNUU Law — Widow 
\ I L R 35 All 466 

Hindu icidotc — J?e ntamaye 

permdteafjy rules of caste — Widow not deprived of 
property 6/ ffrst husband Where tho rules of her 
cxalo recognise tho right a Hindu widow to re marry 
a second marriage has not tho result of divesting 
her of tho property of her first husband Hula 
ff Pastas (1910) I L R 32 All 489 

1 ss 2 and 5 — 

_■ . , , — ■ — Hindu If idctr — Re 

mamoge-—Rig} t of svece i n in the femily of 
her first husband— Succession as a gotraga opirda 
A Hindu widoa xibo has remarried is not entitl 
ed to sjicceod as a goiiaja sapirda in the family 
of her first liusbxnd Under Hindu law the 
father s sister IB ferttitUd to succeed in prefeiente 
to the rc married \widow of tl " *' tno 

Basappia v came to bo framed 

goished Pba^^ levying of fees for admission 
^andir were incorporated in the 
_t scheme The rules having been- 
^ mvabd Held that the rule 

/ 
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DIGEST or 


HINDU WILLS ACT (XXI OF 1870) 
ie« IIihDU Liw — WiLU 

I L R 38 Bom 188, 3<0 
I L R 44 Ua4. 446 
I L R 40 Calc 274 
lUciin La I L R d? Calc 754 
Ste fc-LccESSiov Act 

6 IS I L R 34 Bom 506 

ss 2 and 3 and 5— 


6 £ lIlSDO Law — ILL 

I L R 33 Calc 188 

* 3— 

■ice Hindu Law — U iLi- 

I L R 39 Calc 87 
- /n<lia» AiieccMsoA 


Jc< l\ <>/ IA6i5) * — Aditintilraior OtBtntT* Act 
{lioll^ii) * oO — II W1 «/iaJe m AwnSaj — I rofcrly 
tcorlfi less Mail I a i 00(J — Frol/atc — -Itfutinulnifor 
Oaicrals cerli/uate V will made m Lombay u 
■ubjccl to the jcoTUduna ul tho Hindu Wills Act 
( \\ I of lb U) uad a itrsoa tlainiiUj, aa a ii^aue 
under tke viU is not cntitk-d to suo without taUng 
out probate aa lit. would bo bound by & IS7 ol tho 
Indisu hue e^ioo Act Ibbo] wIdlIi u iucoc 
1 orated ui the ILiidu UiUa Act (WJ, of ISiU) 
llio f roTiatou of tt c Adminuirator Ocnerol a Act 
(U ot lb74) u not oUictcd b> tho iucoii>oralion 
m ll L Umdu U Ji Act (\\l of lb70) of • Ibl of 
tho Indian bucccaiiou Act (A of ISoo) Kasatiii 
himisuAS t lavDVitAba Laiuji (IJIO) 

I L R 34 Bom S06 


^ Costslrutltoa of 

tctU Utlalor t infrntuit— <iueec<«ton A<1 ( X o/ i$t>d) 
t a W nij dax.jkUr o» ottuiniH^ 

f?w/ort/y u/ie</cf erwlea an atisoMfe w ImtM 
tnicTUl—ly ill &»/< eicr to ftroMer «« etwe dflayWei 
dies ch\U.tut—\) Mhtr Me ji/l can Uiit effect ») 
the daughter done Jiot 4 childteae tie/ore the talait 
u dutrtbutaUe—Tht jh. od of dislrabatton tehethei 
at the dal o/ tU dauglleri altaintn^ ptajonlif w 
ol Me death oj the daughter ehildltea — Utantng «j 
Uve word eantaii uAeMer Imiited to tnale deecen 
danti or tneaiu weue yenerafly — ^reversiwKiry »n 
tercet expectant on the happening o/ a epeei/iti 
uneerlatn eient tf can U eold tn execvfton lloint 
lil had a brother U and a step brother and eacl 
had one-tlurd ehato m aaceacrat property whicl 
was the subject matter of the auit U made i 
wdl bequeathing hu ahare to hia daughter am 
appointing, plaintili oa cxccutdr who was to mah’ 
OTcr the estate to the daughter on her altamini 
majority Ihero waa a jiuvision in the will tha 
if tho (laughter died childless then tho eaecutoi 
1 e the ptamtiif would get tho properties in U 
share Leforo j robato had been issued tho who! 
property was eold in execution ol a money decree 
under which pkintilf eaid he alone waa bable 
lUintiS brougiit the i;re»cnt suit to establish hi 
tula to oue third of tue property winch ho aaid 
he mheiitcd und r his brother U a wiU. llaintil 
alleged that tho original share which ho mfaentei 
from lu^ father aloue passed under the aale tin 
the rcTcrsionary mtervst m the one third ahar 
which he acquired under his brother a will couli 
not pass by tho aale IJetJ that under th 
Hindu Wills Act, m win h ore mcorporatod aom' 
of the provisions of the Indian huccession Act 
tho property did not pass to tho plaintiiL Unde 
a. 8a oi tho bucccsaion Act, tho daughter tool 
«n absolute mlcrcsl as thcro was noining in th 
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HOLDER 

■ not & bolder in dae coarse — 

Stt Neootiablb iMSTnojiutTS Act 
(XXVI or 1831) B3.J0 47 69 74 91 

I h n 39 m&d BBS 

HOLDING 

■ ■ ■ meaning ol— 

f’uBrsQju.TcKAACTAcr 1S82 b 3 

24 C W N 1022 

sale ol— 

Stt MAcnis ESTAT23 Land Act (Mad 1 
or 1003 s lll.c<<(7 

I L R 88 Mad 1042 

spbtting ol — 

Set McMCiTAtm 

I L R 40 Calc 784 

— 1 sarrcnder or abandonment ol — 

&ie Madbas Estates Land Act (I or 
1008)6 8 I L R 28 Mad 608 

“HOLDING ODT” 

principle ol — 

Stt I’BINCIPAL AKD AanST 

14 C W N 381 

HOLDING OVER 

IxARSOLaO A»0 TKEA}<T 

I L R 25 Dorn 333 

HOUDAVS 

— judgments pronounced on— 

Set Atpeal iM roatiA i aotebis 

I L B. 40 luad 68/ 

. I—. Gattlltd Irtal oj «ui< 

content of jKiflK*— iiijA Court Lvlee Ch i, r / 
(rchtttig to practice and jirocedure in the Itutrict 
CourK)— i ml of suite on Cautud holidays tf 
tilialCA the decree ^\lth the consent ol botb jar 
tics n Civil Court Iiolidaj' uas fixed for (lic cxumi 
n&tion ol some ol tlic Delcndant s Mitncascs in 
a suit Owing to plamtitl a tailure to bring any 
pleader to cross examine tbo witnesses on tbst 
date tbe Cojit adjourned tbo suit till tbe next 
day which too was a holiday On this date too 
the llamtiff could not bring any pleader and 
two witnesses were examined but were not rross 
oxanuned by the IL-intifi In the o ciicun. 
stances the suit was ultimately dismissed Utli 
that inasmuch as there was no consent by tbo 
patties to the adjournment ol the case till tbo 
next day which was also a close holiday tho 
pro eedings ol the tiial Court wore 
the irregularity prejudiced tho llaintifl Tho suit 
must bo retried in accordance with law Jk>t» 
Das % 0_^tal Liquidator J L J 9 All 366 
(28S7) Sheoram ^ 2hakur 1 rasad i L B 30 
All 136 11908) hennett v Poller 2 Cr i J 623 
(1832) and Andreus t Lllioll 6 El A Bl 502 
(lfi5o) 6 El A Bl 338 {1856) referred to Laxieo 
Natu Datta Bakua v bABU^AT« Datta Babva 
25 C W N 360 

HOLOGRAPH WILL 

See Evidenob Act (I of 1872) ss 38 
45 1 L B 41 AU 248 

HOME GUARANTEE 

See ConrnAcr 1 L B 43 Calc 77 


HOMESTEAD LAND 

See Adi ensE I os5E<»siov 

I L R 40 Calc 173 

JirisDiCTio'i or CtnL Coust 

I L R 40 Calc 402 

■ - transferabibtF of — 

See LAbbLoro and TaNAirr 

1 Fat L J S02 

■ — iSuif for rent — Juru 

i/iffion— / rofeefrt/ vna r (cnurc—Betenue Sale 

Act (XI of 18SJ) s 37 eL {i)-LCarden—Jnrutn 
Lraneet ottnulmeri o] on sale of taluL far arreart 
of ffiCTiir — Jrotmcidl brrall I oust Courts Ael 
(IX 0 / IiS7) &cE II Irt S — Second appeal — 
Cinf Procedure Code (Act { c/ 1908) t 103 
B 102 ol the CiTil Irocedure Code u no bar 
to second appeals m suits lor rent other than 
hou e rent although the value thcrcol docs not 
exceed Ila. 600 tide Art 8 of Schedule JI ol tho 
Irovinoal bmali Cause Courts Act. Aoundara/n 
At/yar v iSennia ^alcIrtIt I L 1 23 Mad 517 
distinguished. Uhen land cessed to be garden 
land about a quarter ol n century ago and tenants 
Lave been rettlcd on tbo land since then the tenure 
IS not protected and docs not fall within the 4tb 
exception to a 37 of the Bevenue bale Act {\I ol 
IBjO) and ts hablo to bo sruiul/cd. The cBect ot a 
aalo ts not ipso /aeto to avoid under tenures 
the purchaser has the option of avoiding them or 
keeping them intact, hluliiltv iloheshChandtr 
Baychi I L 11 9 Calc C83 followed. It lancets 
saiy thcreioro thot tho purchaser must by some 
unequivocal act indicalo bis intention to avoid 
under tenures il he desires to do so and the 
election ol tho purchaser to avoid must be 
brought to tbo Inowlcdgo of the under tcuuro 
bolder A formal wntten notice is not essential 
I>ur«on v BAuirani Aoer 17 0 It A 9SJ 
foUowed and explainctl The facts that the 
purchaser demanded rents from tha tenants to 
the knowledge of tho under tenure bolder sued 
tbc tenants lor rent tool out warrants of attach 
ment m execution of decrees and realized renta 
from tho tenants m repudiation of the under 
tenure bolder s title go to show that the under 
tenure bolder bad not only notico ol unequivocal 
acts on tho part of tho purchaser indicating his 
election to avoid the niofnrrars but the pur 
chaser had ta fact obtained pos ession of the 
rotate 21\r Uazirvddtn y Dcokt Aandan 6 C 
L J 47t. distinguished. Per N R CHAiTEnJEA 
J The mere fact that a garden was made on a 
piece of land a quarter of a century before the 
sale would not mole it land on which a garden 
has been made for all tune to come Per Beach 
CBoiT J Lo particular method of expressing 
an mtcntion to annul on under tenure is necessary 
There must ho established (i) a defimte intention to 
einnid (it) an indication of that intention to the 
under tenure holder To afford protection the 
work must still be in existence or the land be used 
for the purpose of tho wo^ The perfect tense in 
leases of land whereon — • — gttrdeas — 
hate been made denotes a present state Obiter 
If the btwli land is covered by the leaso of the land 
oa which the null stands or if the bush is an 
mte^ part of the miff, and exists only for tho 
puiposca of the miU, it is possible that it might be 
protected, Sahadoea Menuu i Nabin Uhasd 
l!oi!u.(18U) I L R 42 Clio 6S8 
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HONOEABY iUCISIBATE. 

5m CRurvAi. rsoczsrsK Lopi; ss. 1 > 
16>350 I L. B. 4t AU 110 

BONOEABY SECRETARY 

I)£a.iSArosi &ctT 

I L. R S7 All 313 

UOROSCOPE 

.^mEiioencs L. B 45 > A S81 
B L. B 41 AU OJ 
5>< UlSDL J J'T 1 auil\ — 

5 PaU L J COS 
lIl^CC I-AW — MlXOlU 

1 L. R 3S Ua<! iOO 


UOBSE 

- - - ,■ ■ I. ■ - - ^utt /Of diiniftt /of 

iati* by tieiaut Ao/jf— XtuAi/ify of ouiir 
— Jbitnct oj tifjlt' tittt on tieners f in $f tm 
ejontrau />M Ac lAft^ of lAt aniiHito tiff 
rbt pLuaUtt coUghl to rv'otcr I r in 

juric* (uOercJ bj rcASoa o( hi* hAviiij, imti I 
the <i kalMla liorx loe l>i«l 

ttie horse vw * >iciqus a iimsi «i>«i it Ui t hdi the 
^iAUiutf tut that the d<.(eM(iaat •s« nut (guilty 
oi oegh^coco aa 1 oa thu groun ( the luwrr C'u/t 
(lutouaeU the suit. Il<td that i( the Ji r«> trt* a 
MCiouJ amiaal aul i( that tact was iiiiwii t< lliv 
<1 (cQilaot aal hootf'iao thuho i«{>t the hur* i an I tt 
It injured toe ]>Uio(iti then the ilcfnihnt i>i'j t 
be held table ooiwith tandin^ that he t»aa i A 
gujlt^ u( orghgCiicc. lanut a II < ly 

iiigmli«.ut la a aujt ol ihia nature. titNiia Hiviu 

i ctijii tah auaoa tiJloJ 10 0 W N 010 

HOSTEL OF A COLLEGE 

^<c Xiouuai Cirir llunicirtt A(rr (Itu 
UTiUor IbSS) as ilO Hi </i 
(oJ aod (.J (d} 1 L R 43 ifoni {.«! 


HOSTILE FIRM 

ArailosTiu.l’ORUUMici s JhaniNu Oanau 

— contract with — 

&ee Co'iTBAcr Act (IX ot IM7 J bb 
to 1 L B 40 Jloiu £/0 

— status ol — 

See OoNTDacr with auan J nkhv 

1 L R 41 liooj "^9 


HOSTILE FOREIGNER’S TRADING ORIRR, 
1914 


5« CoMiuoT Act (IV or laid) as 
{2) bo 1 L R 40 llQm 

See CoNTBACt w iTU Aum LifEur 

I L n 41 Rom Sro 
1 1> R 44 Rom t}^} 


HOSTILE WITNESS 


See Police Diabies 8 Pat L 7 fOd 
See PiuvATS Parrscs. 3 Pot L J 4/y 


house and town-planning act, IJOV 

^ (0 EDW VU C 44) 

a 68 (3)— 

KEcouiiiANT I L R 4.t Call 
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DlQLiiT 01 Q\SiS 
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nUNDl— conW 


6ui< on hundt — Uundt 

jiasatd up country and not made payable in LoiiAny 

— tOMiUeraUon of the hundi bany the balance of 
account bcluetn the JJotnlay merchant and Ike up 
country merchant — Account eettled up country — 
JuTuatclton of the High Court — Liltere iatenl 
et IJ—Leaie of the Court to tue—Cauae of action 
ihe plamliUj carrying on business in ilombay 
bad ucabn^s with tho defendant residing and 
(.airyiUo on business at Bassum m Akola. ibe 
account bctHeen the parties was made up and 
settled at Bossum as a result of which tho defend 
ant passed at Bassum two /tiindics drawn on bis 
own Urm for 1 s UtlU and Its 1 UOO rcspccUrely, 
m lavour of the plaintitls. Un tho failure of the 
defendant to meet tho said Aundtes at the due 
dates tho plaintiUs brought a suit in the High 
Loutt at Bombay to rccottr the amount due on 
tbo same, ibe defendant pleaded that tbo Court 
bad no jutudicUou to cntirlam tbo suit as tbo 
moneys were not | ayablu in Bombay ihe plaint* 
ms contended that as tbo consideration ol tho 
huudiea was tbo baLmcc of tbo account duo by 
tuo defendant to tbo plaiulilfs in rcsicct ol ibo 
tiansaelions cUceted in Bombay tho moneys 
weto virtually payable m Bombay and tbc maUiul 
I act ut tbc cjuso ol action aroso m Bombay 
tiiut tlmt tbo cause of action bciug founded 
upou tbo hundica and tbo hundtta not being 
maUo payablo lu Bombay tbo Court had uo 
juri diuieiii to entertain tbo suit i'tr UAttxob 
d — in giving leave under eh X. of tho Letters 
idteut la suits ou promissory notes or huiulua 
1 bavo always given leave wueu tbo mouey was 
payable in Bomuay and m my eipuiiou u there 
are tcansaetiona in Bombay which result lu a 
credit in lavour ol tho Bombay merchant against 
an up country merchant ana d tbo Bombay 
mciciiaut goes to settle his account up country 
and accepts a promissory note or hundt in satis 
taction 01 his account then it he wants to sue 
on that note in Bombay he must toko tbo pro 
caution to s 0 that the note is mado payable in 
Bombay bnvvaUASi Bokaldas v Bajbaxopat 
tLAiiDVYAii(iJib) 1 L R 4U Bom 

JIundi draum by accona 

defendant utlAoui disclosing 1/ie name of my other 
person tiaole aa principal— Lrtdence inaamia itte 
either bj claim or »m Ueftnee to ahoto that ilrauer 
was aettnj lor an undisclosed principal — ^I'nncipol 
must be dtaetoaed by name on the documert to make 
tun liable — ^cyoiiable Jnalrumenta Act J6SJ 
es <16 <1/ and £6 — Ji^ngluh JjiIU of £»change Act 
16SJ a Ihe name of a person or hrm to be 
charged upon a ucgotiablo uocument should be 
cloaity stated on the lace or on the back of ihe 
document so that tho tcspousibibty is made plain 
and can bo instantly recogiu ed as tho document 
passes from hood to hand. It is not snlbcient 
that tho name ol tho principal s^uld bo m 
faoma way disclosed it most be disclosed in 
such a way that on any fair mt rpreCation of the 
instrument hia name is tbo real name ol the peison 
bable on the bilk hs _b 17 and ^8 ol the Nego 
tiabio Instruments Act 1881 contain nothing 
mconsistcnt with tho above principles and nothing 
to support the contention whicn is contrary to 
all established rules that in an action on a bill 
ol exchange or X)romissory note against a person 
whose uamt. properly pears as party to the 


instrument it is open either by way of claim or 
defence to show that tho signatory was m reality 
acting for an undisclosed yruicijiah In this coso 
It was held that on tbo terms of tho Aundis sued 
on. It did not appear that tho first defendant was 
a pnnapal and that tho second defendant wbo 
drew them was sohly liable thereon bADASOK 
jAuatilAsr bm IvdsiiAn I £KSUAD (1918) 

I L R 4S Calc 663 

HUI7DI SHAH JOG 

■ 1 0yniail to the iahah — 

Iraudulcnl hundi — Duty of &hah to tract Ihe 
draicer — iayment of hunai not aa iahah but aa 
tndoraee for eollulion of Ihe hundi — Cuatom of 
Maruart r/itrc/iunfs — In case of fraud notice 
ukeii to be pii'cn — Laches Un the Itith Juno lUl*. 
tbo defendants presented to tho ylaintilf lor pay 
ment a Aundi fur 1 a J UOO puryioriing to be drawn 
by cue It iu favour of M on tbc piaiutitl payable 
at sight to a lahah, ibo plamtiU having had no 
advKo regarding tbc said hundi rtfusid to pay tbo 
said sum ol Biu J 000 Un tbo next uay tho 
plamCiR received a JeUcr purporting to be written 
hy It Irom iiorpaliur viiclosiiig a railway receipt 
lot JUU bags ol linseed stated to have been 
coiivigucd by L from Bampur btutioii and asking 
tbo ilamtiu to sell tbo goods and lu tbo mean 
timv to accept and pay on | resentment two 
Aunuu each lor 2ta J 000 drawn by i m favour 
of M on tbo ylamti0 payablo at sight to a bhah, 
Ibo same day tho yibintili handed over tbo said 
railway receipt to one A and rtceivcd payment 
of 1 8 6 000 Xho plamtui thereupon paid 
Ita JOOO together with ono days mtercsl to the 
defeudaoU in respect of tho Atindi which bad 
been presented by tbc defendants to tbo plaintiB 
on the previous uay as aforesaid and which was 
ono of the Aundies mentioned in the letter 
iho goods referred to in the railway receipt 
never arrived and A returned tho sold receipt to 
tbo plamtitl aud was repaid the sum of Its. 6 1>00 
Uu inquiries being inslicuted it was found that no 
such person as A existed and that the Auudi and 
tho railway receipt were forged. Ihe plamtid 
sued to recover tno money Irom the delendants 
relying on the custom x'^cvoiiing among Maivvart 
merchants that the blah who obtameu payment 
ol a bhah Jog hundi was, in the event ol tue Aundt 
turmng out to be a laBe iraudulent stolen or 
forged hundi bound to refund tho amoimt of the 
Aundt with interest unless he traced it to its 
source « e produced tho actual drawer or the 
person who committed the fraud Held (0 that 
the defendants hod been paid not as bhah but as 
indorsee for collection of a hut di puiportmg to bo 
drawn against the security of a railway receipt 
(it) Assummg that there might b< a hability 
unposed on tho defendants by reason of the 
payment to refund or to trace the hundi to its 
source, this would only be the caso provided 
notice was given witbia ressonablo time of the 
discovery of the forgery, that is provided iho 
plaintiB lost no time m making this communi 
cation and claiming the refund (iti) That the 
Aandv had been traced to its source within 
tho meaning of tho Uarwari Association Itulca 
before the deluidants received information ol the 
fraud. 1 1> bnriiKA t JwAiArnASAn Gava 

rnAi>An (lOl'l) I L 1 wO Lorn vlS 


( 2183 ) 


digest oe casis 


( 2130 ) 


sdotep’s statistical accounts 

Aimw\b\ht'i 


pn 


vaU hli^ation Reference cannot legitimately be 
made to statements m Hunter s Statistical Accounts 
for the purpose of eslnWi«hin? the eslstence of 
IVisate AnsiODt Tfoto \ TaPAF’CATn 

Gno 3 B( 1913 ) 17 C W K 1173 

HURT 

SeeCnaKOF 1 L R 40 Calc 18S 
See Ctnnn.fnvi! SE'orT'acxs 

I L R 40 Calc 511 
See PEVAt Code (Act TLV ot 1860) 
83 S 87 S 3 S I L R 39 Bom 623 

HUSBAND 

comslaut by- 

See CoxrLAisT I L R 41 Calc 101*1 

liability ol — 

See Wipe 1 L P 44 Calc 35 

HUSBAND AND WIFE 

See CovTEACT AcrflTop 1972) s *5 

1 L R 97 Bota 280 
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Set Httou Law— H crsBivp aitd wife 
Set Sxmv Liw— iKmamieofi 

I L R 30 Bom 138 
See Presioe'cct Suall Oapse Coort 
Act 1892 1 L R 45 Bom 318 

See pESPiiwo Trpst 

I L R 48 Calc 2C0 

- Concealment of Prestsney — 

See srinosiADiK Law 

I L R 45 Bom 191 

decree for Reatitafioo ol Coajogal 

Ights — 

See Crm. Pbocxtiote Cobb 1903 O TXI 

i n 33 1 L R 44 Bom 872 

1 See UcitAiimADAK I/AW 

V I *■ R 1 Lah 597 
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HUSBAND AFD WlFE—eonfd 
Witrr*ses were surtiTnoned but on the day fixed 
for beann? ehe abandoned her defence and al 
thonjili conlminn'’ to deny her (»uilt consented to a 
diTOrce and judjjment was therefore piren for a 

decree as prayetl HeW (upholding the dcci 
Eton of the District Judge) that the divorce was 
not mado by mutual consent The proceedings 
disclosed not an apteement between husband and 
wife but a elaim by the husband to which the wife 
Bobmitted It was objected for the first time on 
appeal to the Chief f^urt that the hu band had no 
tight to p&ttition of the piopertv nless he asked 
for it in the suit for divorce The Chief Court held 
that the matter being one of procedure must bo 
determined bv 88 4** and 43 of the Cm) Piocednre 
Cole of 1892, anl decide J that having faded to 
loclade in his suit for divorce a claim for partition 
he must be taken to have relinquished it and his 
subsequent am for that tthef was bstved Btl f 
that it waa too late to raise the point for the first 
time in the Court of appeal ffeld also (reversing 
the decision of the Chief Court) that as 42 and 43 
w te not apphcahle to a ca e hke the present 
The cause of action for divorce was the misconduct 
of (he wife and the cau e of action for the parti 
tion was the divcrre of the wifa founfied on that 
misconduct Tho evidence needed m each cn.e 
was a)so different ant! the ground of divorce must 
be first and separately proved at a distmet eauso of 
action before anv qn sticn of partition could pro 
perly an e If the Court found that the p1am(i0 
had nnuecessarilr served his claim for a partition 
ftoro that for a divorce it cou’d purusS him Iqr the 
eserciso of its discretion aa to costs but such a 
acTi ranee did not come within the mischief aimeil 
at by ea 42 and 43 ol tho Coda so as to bar the 
claim to a partition which may be founded on the 
decree for divorce itself JiAtrao Ts u JIa Ijoy 
hliOALBOOll) 1 L R 38 Calc fiSd 

2 — - — — Restitution of eon 

jugul txgUt (fcmandecl and refused— fnacfion /or more 
won ftro yeareSu^t for reetituUon Vorred vndtr 
jbini'futiOR Aet (XT of 7577) Art uS—L^rnttaiton 
Art (fX of 73(55) — Cejural Cfniues Act (X of 7537) 
t C On lUb July 1003 tho plaintiff sent lis 
snfe (who had left him) a notice demanding rcsti 
tution of conjugal rights The demand wa. » 
fused on 19th July lOOT .b t ^Vit f« i! 
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